PREFACE 


This  is  an  index  to  the  subjects  dealt  with  in  the  Report  and  the  Minutes 
of  Evidence  of  the  Company  Law  Committee,  and  to  the  names  of  individual 
witnesses  and  organisations  whose  evidence  is  printed  m the  Minutes  of  Evi- 
dence or  referred  to  in  the  Report.  It  was  compiled  by  the  Board  of  Trade 
Library. 

References  in  the  index  take  the  following  forms : 

REPORT  References  following  the  word  “ Report  ” are  to  PARAGRAPH 
NUMBERS  in  the  Report.  In  a few  cases,  however,  these 
references  are  preceded  by  the  abbreviation  “p."  or  “ PP-”  and  followed  by 
“ (vara  1 ”■  these  refer  consecutively  to  the  page  numbers  and  paragraph 
numbers  of  the  two  Notes  of  Dissent  (pp.  207-216  of  the  Report)  which  are 
not  included  in  the  main  paragraph  numbering. 


MINUTES  OF  EVIDENCE 


Unprefixed  references  preceded  by  the  words 
“ Evidence  ” and  (in  the  entries  for  individual 
witnesses)  “ Memorandum  ” and  “ Oral  evidence  ” are  to  PAGE  NUMBERS 
in  the  Minutes  of  Evidence.  In  the  case  of  witnesses  who  gave  oral  evidence^ 
each  page  number  is  followed  immediately  by  the  re  evant  QUESTION 
NUMBERS  to  be  found  on  and  following  the  page  referred  to ; these  question 
numbers  are  in  brackets  with  the  prefix  “Q”.  For  example  among  the 
references  in  the  column  Evidence  under  the  heading  Nominee  shareholders 

is  the  following:  „ 

Law  Society , 1194,  1150  (Q.  5574—6) 

This  means  that  the  written  evidence  of  the  Law  Society  on  this  subject 
is  printed  on  p.  1194  of  the  Minutes  of  Evidence,  and  that  its  answers  to 
Questions  5574-6  on  the  same  subject  begin  on  p.  1150  of  the  Minutes. 

A list  of  the  separately  published  parts  of  the  Minutes  of  Evidence,  showing 
the  page  numbers  and  question  numbers  included  in  each  part,  is  given  on  p.  2. 

TABLE  OF  CASES  A Table  of  Cases  quoted  in  the  Report  and  in  the 
Minutes  of  Evidence  appears  on  pp.  3-4.  The  names 
of  cases  are  not  included  elsewhere  in  the  index. 
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Publications  referred  to  in  the  Index 

Report  of  the  Company  Law  Committee,  ix,  223  p H M S O 
1962.  (Cmnd.  1749).  ’’ 

Minutes  of  Evidence  taken  before  the  Company  Law 
Committee.  H.M.S.O.,  1960-61.  Published  in  19  parts,  as 
follows : 

Question 


Day 

Pages 

Nos. 

Witnesses 

1 

1-70 

1-417 

H.  Wincott  (Investors’  Chronicle);  Courtaulds  Ltd.; 
G.  Newton  (Financial  Times). 

2 

71-144 

418-721 

J.  Lyons  & Co.  Ltd.;  The  Lord  Piercy;  Guest.  Keen 
& Nettlefolds  Ltd. 

3 

145-214 

722-978 

Professor  W.  T.  Baxter;  H.  C.  Edey;  John  Lewis 
Partnership  Ltd. 

4 

215-278 

979-1337 

The  Economist;  Professor  E.  V.  Morgan;  Trade 
Indemnity  Co.  Ltd. 

5 

279-348 

1338-1663 

Registrar  of  the  Companies  Court;  National  Chamber 
of  Trade;  General  Council  of  British  Shipping. 

6 

349-428 

1664-2035 

Accepting  Houses  Committee  and  Issuing  Houses 
Association;  Society  of  Investment  Analysts  Ltd.; 
Association  of  International  Accountants  Ltd. 

7 

429-502 

2036-2401 

Association  of  British  Chambers  of  Commerce; 
Committee  of  Scottish  Bank  General  Managers; 
National  Association  of  Trade  Protection  Societies. 

8 

503-556 

2402-2793 

Council  of  Associated  Stock  Exchanges;  Charles  Clore 
and  L.  Sainer;  Association  of  Stock  and  Share 
Dealers. 

9 

557-656 

2794-3184 

British  Insurance  Association;  Committee  of  London 
Clearing  Bankers ; Institute  of  Actuaries. 

10 

657-742 

3185-3633 

Association  of  Unit  Trust  Managers;  Association  of 
Investment  Trusts;  S.  I.  Fairbaim. 

11 

743-834 

3634-4052 

Institute  of  Directors;  Chartered  Institute  of  Secre- 
taries. 

12 

835-906 

4053-4420 

Association  of  Certified  and  Corporate  Accountants; 
Council  of  Scottish  Chambers  of  Commerce. 

13 

907-998 

4421-4821 

General  Council  of  the  Bar;  Trades  Union  Congress; 
British  Overseas  Banks  Association. 

14 

999-1098 

4822-5184 

H.  S.  Morgan,  J.  M.  Young,  F.  A.  Petito;  G.  A. 
Brownell,  F.  A.  O.  Schwarz;  C.  D.  McDaniel. 

15 

1099-1220 

5185-5627 

The  Stock  Exchange,  London;  The  Law  Society. 

16/17 

1221-1348 

5628-6211 

Faculty  of  Advocates;  The  Law  Society  of  Scotland; 
Institute  of  Chartered  Accountants  of  Scotland. 

18 

1349-1454 

6212-6580 

Institute  of  Chartered  Accountants  in  England  and 
Wales ; Federation  of  British  Industries. 

19 

1455-1520 

6581-6792 

M.  F.  Cohen ; Professor  L.  Loss. 

20 

1521-1607 

6793-7161 

Board  of  Trade. 

2 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


TABLE  C 

Agricultural  Wholesale  Society 
Evidence : 33-5 

Allen  v.  Gold  Reefs  of  West  Africa  Ltd. 
Report : 192 
Evidence : 1321 

American  Sumatra  Tobacco  Corporation 
v.  S.E.C. 

Evidence:  1074,  '15111 
Ammonia  Soda  G>.  v.  Chamberlain 
Report : 341 

Andrews  v.  Gas  Meter  Co. 

Evidence:  1308 
Antigen  Laboratories  Ltd. 

Evidence:  1310 
Apex  Film  Distributors  Ltd. 

Evidence:  1213 

Ashbury  Railway  Carriage  & Iron  Co.  v. 
Riche 

Evidence:  1187 
Atherton 

Evidence:  1300 
Auriferous  Properties  Ltd. 

Evidence:  1213 
Baird  v.  Baird  & Co. 

Evidence:  1321 
Baird  v.  Lees 
Evidence:  1323 
Bolton  (H.L.)  Engineering  Co. 

Evidence:  1212 

Brown  v.  British  Abrasive  Wheel  Co. 

Evidence:  1321 
Bugle  Press  Ltd. 

Report:  291 
Carse  v.  Coppen 
Evidence : 1 303 
Castiglione’s  Will  Trusts 
Evidence : 1 302 

City  Equitable  Fire  Insurance  Co. 
Evidence : 33'5 

Clydesdale  Bank  (Moore  Place)  Nominees 
Ltd.  v.  Snodgrass 
Evidence:  1303 
Cooper  (Cuthfoert)  & Sons 
Evidence:  987,  1310 
Cotman  v.  Brougham 
Report:  43 
Davis  & Collett 
Evidence : 1 310 

Dimbula  Valley  (Ceylon)  Tea  Co.  v. 
Laurie 
Report:  336 

Duple  Motor  Bodies  Ltd. 

Evidence:  1361  (Q.  6292) 

Edwards  v.  Halliwell 
Evidence:  1309 
Elder  v.  Elder  & Watson  Ltd. 

Report:  204 

Evidence:  1310,  1322,  1323,  1257 

(Q.  5897) 

“ EVIDENCE  ” references  are  to  P A 


F CASES 

Evans  v.  Brunner,  Mond  & Co. 

Report:  52 
Foss  v.  Harbottle 
Report:  206 

Evidence:  1308,  1309,  1320,  1256 

(Q.  5889-94) 

Garners  Motors  Ltd. 

Evidence:  979 
Gibson  v.  Barton 
Evidence:  1342 

Governments  Stock  and  other  Securities 
Investment  Co.  v.  Christopher 
Evidence:  1057,  1449 
Greenhalgh  v.  Arderne  Cinemas  Ltd. 

Evidence:  1321 
Harmer  (H.R.)  Ltd. 

Report:  200 

Evidence:  330,  283  (Q.  1386-7),  437 
(Q.  2108),  975,  1147  (Q.  5549),  1310, 
1321-3,  1534  (Q.  6916) 

Hartley  Baird  Ltd. 

Evidence : 825 
Hawken  (S.A.)  Ltd. 

Evidence:  1310 

Head  (Henry)  & Co.  v.  Ropner  Holdings 
Ltd. 

Evidence:  804,  932  (Q.  4630),  1337, 
1437 

Hemans  v.  Hotchkiss  Ordnance  Co. 
Evidence : 916 

Ince  Hall  Rolling  Mills  Co.  Ltd.  v. 
Douglas  Forge  Co. 

Evidence:  335 

Indo-China  Steam  Navigation  Co. 
Evidence : 1196 

Inland  Revenue  Commissioners  v.  Duple 
Motor  Bodies  Ltd. 

Evidence:  1361  (Q.  6292) 

Ion  Beauforte  (London)  Ltd. 

Report:  40  ^ 

Evidence:  569  (Q.  2814),  678  (Q.  33<75), 
963 

Jones  v.  Bellgrove  Properties 
Evidence:  826 

Kaslo-Slocan  Mining  Corporation 
Evidence:  981 
Kelner  v.  Baxter 
Report:  44 
Evidence : 1052 

Kingston  Cotton  Mill  Co.  (No.  2) 
Evidence:  1302 
Loch  v.  Blackwood  Ltd. 

Evidence:  1323 

London  and  General  Bank  (No.  2) 
Evidence:  1302 
MacDougall  v.  Gardiner 
Evidence:  1308 
Marshall  Fleming  & Co. 

Report:  190 
Evidence:  1313 

3E  NUMBERS  and  Q = QUESTION 
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Meyer  v.  Scottish  Textile  and  Manufac- 
turing Co. 

Report:  200,  203 

Evidence:  975,  1300,  1310,  1321,  1322 
Mrles  Aircraft  Ltd. 

Evidence:  1212 

Newbome  v.  Sensolid  (G.B.)  Ltd. 

Report:  44 
Evidence:  1052 
Parent  Trust  & Finance  Co. 

Evidence : 335 
Pavlides  v.  Jensen 
Evidence:  1054,  1321 
Percival  v.  Wright 
Report:  89 
Evidence:  533 
Perlman  v.  Feldmann 
Evidence:  1013  (Q.  49H6),  1054 
Prenn’s  settlement:  Truvox  Engineering 
Co.  v.  Board  of  Trade 
Report : 57 

Evidence:  1216,  1219,  1220.  1453 
Prudential  Assurance  Co.  v.  Chatterly- 
Whitefield  Collieries 
Evidence : 1 168 
Report : 195 

Quaker  Hall  & Co.  v.  Board  of  Trade 
Report:  57 
Evidence:  1251 
R.  v.  Kylsant 
Report : 398 

Regal  (Hastings)  Ltd.  v.  Gulliver 
Evidence:  985,  1054 
Rica  Gold  Washing  Co. 

Evidence:  981 

Rosenfeld  v.  Fairchild  Engine  and  Air- 
plane Corporation 
Evidence:  1059 


Royal  British  Bank  v.  Turquand 
Report : 41 

Salomon  v.  Salomon  & Co. 

Report : 21 

Evidence:  933  (Q.  4633) 

Scottish  Co-operative  Wholesale  Society 
v.  Meyer 
Report : 200 

Evidence:  330,  285  (Q.  1386)  437 

(Q.  2108),  799,  1147  (Q.  5549),  1310, 
1534  (Q.  6916) 

Scottish  Insurance  Co.  v.  Wilsons  and 
Clyde  Coal  Co. 

Report : 195 
Evidence:  1168 

Short  v.  Treasury  Commissioners 
Evidence:  49 
Smith  v.  Anderson 
Evidence : 1 188 
Trevor  v.  Whitworth 
Report : 167 

Evidence:  333,  292  (Q.  1423) 

VG.M.  Holdings  Ltd. 

Evidence:  5191  (Q.  3064) 

Victor  Battery  Co.  v.  Curry’s  Ltd. 

Report:  181 
Victors  v.  Lingard 
Evidence:  497,  453  {Q.  2264) 

Welsh  Anthracite  Collieries  Ltd. 

Evidence : 819 

Westburn  Sugar  Refineries  Ltd.  v.  Inland 
Revenue  Commissioners 
Report:  336 

Evidence:  1266  (Q.  5980) 

Yenidje  Tobacco  Co. 

Evidence : 28'8  (Q.  1406) 


REPORT”  references  are  to  PARAGRAPH  NUMBERS 
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INDEX 


A.B.C.C.  see  Association  of  British  Cham- 
bers of  Commerce 
Accepting  Houses  Committee 

Memorandum : 395-417 

Oral  evidence : 349-372  (Q.  1664-1849) 

Accountancy  Advisory  Committee 

Report'.  229 

Accountants 

Evidence:  Assoc.  Internat.  Accountants, 
386  (Q.  1972-2035) 

Accounts 

{see  also  activities  report  ; assets  ; 

AUDITORS  ; BALANCE  SHEETS  ; 
CAPITAL  EXPENDITURE  ; CAPITAL 
FUNDS  ANALYSIS  ; DEFERRED  LIA- 
BILITIES ; DEPRECIATION  ; DIRECTORS 
— REMUNERATION  ; INVESTMENTS, 

COMPANY  ; OVERHEADS  ; PROFIT  AND 
LOSS  ACCOUNT  ; PROPERTIES  ; SHARE 
PREMIUM  ACCOUNT  ; STOCK  VALUA- 
TION ; TAXATION  CHARGES  ; TRADE 
CREDIT  J TRADE  INVESTMENTS  ; 
TRADING  ACCOUNT  *,  UNIT  TRUSTS) 
Report:  330-4,  419-23,  519 
Evidence : 

A.B.C.C.,  482-3 

Assoc.  Certified  & Corp.  Account- 
ants, 891 

Assoc.  Investment  Trusts,  732,  734 
Baxter  and  Edey,  188-204,  145  (Q. 
724-5),  155  (Q.  765-85),  159  (Q. 
792-8),  163  (Q.  816),  164  (Q.  819- 
21),  165  (Q.  1825-6),  166  (Q.  828- 
30),  167  (Q.  832-45)  . 

Board  of  Trade,  1587-90 
Brit.  Insurance  Assoc.  625-30 
Chartered  Inst.  Secretaries.  820-1 
Cohen  and  Loss,  1456  (Q.  6587-8), 
1467  CQ-  6624) 

Committee  Scottish  Bank  General 
Managers,  499 

Courtaulds,  61,  26  (Q.  250-73),  31 
(Q.  276-87) 

Economist,  264-5,  226  (Q.  1095- 
1103) 

F.B.I.,  1450 

Guest  Keen  Nettlefolds,  135,  137-8 
R.  F.  Henderson  and  Tew,  209-14, 
179  (Q.  921-2) 

Inst.  Chartered  Accountants,  1418, 
1349  (Q.  6214-8),  1355  (Q.  6249- 
52) 

Inst.  Chartered  Accountants  Scot- 
land, 1335 
Law  Society,  1202 
J.  Lewis  Partnership,  207 
E.  V.  Morgan,  273-4,  236  (Q.  1179) 
H.  S.  Morgan  etc.,  1041  (Q.  5104-7). 

1047  (Q.  5156-9),  1048  (Q.  5170-1) 
National  Chamber  Trade,  340 
Newton,  68 
Piercy,  119 

Securities  & Exchange  Commission, 
1510-1 


Accounts — continued 

Soc.  Investment  Analysts,  418-21, 
373  (Q.  1857-74),  378  CQ.  1905- 
13),  385  (Q.  1967-9) 

Stock  Exchange  London,  1178 
Trade  Indemnity  Co.,  Ill,  253  (Q. 
1299-1304) 

T.U.C.,  989,  953,  (Q.  4763-4) 
Wincott,  48,  55,  16  (Q.  168-86) 
Board  of  Trade  discretionary  powers 
Report:  419,  423 

Evidence:  Inst.  Chartered  Account- 
ants Scotland,  1289  (Q.  6157) ; Law 
Society,  1203-4 

Exemptions  from  legal  provisions 
{see  also  banks  and  banking  ; insur- 
ance COMPANIES  ; SHIPPING  COM- 
PANIES ; UNQUOTED  COMPANIES) 

Report:  61,  393,  397,  398-418  , 433-4, 
435,  pp.  211-16  {para . 1-18) 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
405,  362  (Q.  1774-90) 

Assoc.  Certified  & Corp,  Account- 
ants, 892 

Assoc.  Investment  Trusts,  733 
Baxter  and  Edey , 191,  204 
Board  of  Trade,  1589 
Brit.  Insurance  Assoc.,  628-30,  633- 
6,  568  (Q.  2906-82),  579  (Q.  2986- 
3015) 

Brit.  Overseas  Banks  Assoc.  997, 
954  {Q.  4768-4821) 

Committee  London  Clearing 
Bankers,  643-8,  650,  592  (Q.  3071- 
91),  598  (Q.  3096-3109) 

Committee  Scottish  Bank  General 
Managers,  499,  458  CQ-  2298- 
2313),  462  CQ.  2322-35) 

Economist,  265-6,  224  (Q.  1074-86), 
226  CQ-  1093-4),  231  CQ-  1 142-4) 
Gen.  Council  Brit.  Shipping,  342-8, 
315  CQ-  1585-1615).  320  CQ-  1617- 
21,  321  CQ.  1625-59) 

R.  F.  Henderson  and  Tew,  214,  179 
CQ-  921) 

Instt.  Actuaries,  652-6,  603  CQ-  3116- 
84) 

Inst.  Chartered  Accountants,  1426-7, 
11370  CQ-  6360-5) 

Inst.  Chartered  Accountants  Scot* 
land,  1339,  1286  CQ-  6138-51) 

Law  Society,  1203 

H.  S.  Morgan  etc..  1044  CQ.  5135-50) 

Newton,  68,  44  CQ-  387-401) 

Soc.  Investment  Analysts,  420-1,  379 
(Q.  1914-28) 

Stock  Exchange  London,  1178 
T.U.C.,  990,  939  CQ.  4677-4710) 
Wincott,  56,  17  CQ-  175-86) 
Expenditure  on  research  etc. 

Evidence:  Baxter  and  Edey,  195-6 
Holding  companies 

( see  also  subsidiary  companies  ; trade 
INVESTMENTS  ; UNITED  STATES  LAW) 


EVIDENCE  ” references  are  to  PAGE  NUMBERS  and  Q = QUESTION 
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Accounts — co  nitinued 
Holding  companies — continued 
Report:  150,  165,  347,  365,  369,  375, 
377,  382,  397 
Evidence : 

Assoc.  Certified  & Corp.  Account- 
ants, 840  (Q.  4093-7) 

Board  of  Trade,  1588 
Brit.  Insurance  Assoc.,  626 
Chartered  Inst.  Secretaries,  822 
Courtaulds,  63 

R.  F.  Henderson  and  Tew,  212 
Inst.  Chartered  Accountants,  1419, 
1421,  1371  (Q.  6368-70) 

H.  S.  Morgan  etc.,  1038  (Q.  5078- 
88),  1044  (Q.  5131-4) 

Soc.  Investment  Analysts,  418,  385 
(Q.  1967-8) 

T.U.C.,  992 
Wincott,  54,  57 
Period  of  coverage 
Report : 395-6. 

Evidence : 

Baxter  and  Edey,  189,  163  (Q.  812-4) 
Board  of  Trade,  158-7^8,  1589 
Courtaulds,  62,  30  (Q.  269-73) 
Economist,  2 65 

R.  F.  Henderson  and  Tew,  213-4, 
179  (Q.  922) 

Inst.  Chartered  Accountants,  1369 
CQ.  6358) 

E.  V.  Morgan,  273,  243  (Q.  1228-9) 
T.U.C.,  992-3 

Rental  agreements  see  overheads 
Subsidiary  companies  see  subsidiary 

COMPANIES 

Take-over  bids 

Evidence:  Board  of  Trade , 1576-7 
Activities  changes 

( see  also  objects  of  company  ; ultra 

VERES) 

Report:  118 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
397,  351  CQ-  1685-9),  384  (Q.  1957) 
Assoc.  Certified  & Corp.  Accountants, 
883,  842  CQ-  4114-23) 

Assoc.  Investment  Trusts,  728,  679 
(Q.  3379-90),  681,  (Q.  3394-3402) 
Board  of  Trade,  1565 
Brit.  Insurance  Assoc.,  616,  561  (Q. 

2831-9),  578  (Q.  2983-4) 

Council  Assoc.  Stock  Exchanges,  545 
Council  Scottish  Chambers  Com- 
merce, 904,  864  CQ,  4298-4303) 
Courtaulds,  58,  22  (Q.  216-20),  35 
CQ.  297) 

Economist,  262,  220  (Q.  1031-7) 

Faculty  Advocates,  1296-7,  1223 

<Q.  5651-63) 

F.BJ.,  1444,  1382  (Q,  6460-2) 

General  Council  Bar,  912  (Q.  4466-72) 
Guest  Keen  Nettlefolds,  130,  102 
CQ.  677-81) 

Inst.  Chartered  Accountants,  1403 
Inst.  Chartered  Accountants  Scotland, 
1328 

“ REPORT  ” references  are  to 
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Activities  changes — continued 

Inst.  Directors,  794,  746  CQ.  3659-67) 
Law  Society  Scotland,  1308,  1253,  CQ. 
5877-88) 

J.  Lewis  Partnership,  205,  171  (Q.  857- 
63),  178  CQ-  916-9) 

Newton,  66 

Piercy,  117,  90  <Q.  575) 

Registrar  Companies  Court,  282  CQ. 
1366-70),  296  (Q.  1452-4),  303  CQ. 
1496-8) 

Stock  Exchange  London,  1165,  1099 
(Q.  5186-5208) 

Wincott,  50,  7 (Q.  70-82),  10  (Q.  99- 
108),  19  CQ.  190-1) 


Activities  report 

Report:  113-6,  122,  138,  140,  360 
Evidence : 

Board  of  Trade,  1588-9 
Brit.  Insurance  Assoc.,  562  CQ-  2840- 
50) 

Chartered  Inst.  Secretaries,  825 
Cohen  and  Loss,  1471  CQ.  6643) 
Courtaulds,  31  CQ-  279-87) 

Economist,  265,  227  (Q.  1099-1100), 
231  (Q.  1135-41) 

Gower,  1058 

Inst.  Chartered  Accountants  Scot- 
land, 1344 

Inst.  Directors,  794,  746  CQ-  3644-7) 
E.  V.  Morgan,  249  <Q.  1253) 

H.  S.  Morgan  etc.,  1075,  1084,  1038 
CQ.  5076-88),  1039  (Q.  5090-2) 

Soc.  Investment  Analysts,  419-20,  376 
(Q.  1892-1905),  382  (Q.  1939-42) 
T.U.C.,  993 


Administration  see  Management 
Advertising  see  Circulars  Cinvestments) ; 

Deposits  solicitation ; Prospectuses 
Allotment  of  shares  see  Shares 
American  investments 
Evidence:  R.  F.  Henderson  and  Tew, 
214 

American  law  see  United  States  law 
Annual  general  meeting  see  Meetings 
Annual  returns  see  Returns 


Assets 

Report:  356-7,  362,  369 
Evidence:  Assoc.  Certified  & Corp. 

Accountants,  893  ; Baxter  and  Edey, 
189-90 ; Inst.  Chartered  Accountants, 
1423,  1367  CQ-  6336-7);  Law  Society, 
1156  CQ.  5617-8) 

Assets  disposal 
Report:  113,  117,  122 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
397 

A.B.C.C.,  \16,  430  CQ-  2044-5) 

Assoc.  Certified  & Corp.  Accountants, 
883,  843  (Q.  4124-34) 

Assoc.  Investment  Trusts,  728 
Council  Assoc.  Stock  Exchanges,  546 
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Assets  disposal — continued 
Courtaulds,  23  ( Q . 221-2) 

Economist,  262,  220  (Q.  1032),  221 
(Q.  1038-40) 

Faculty  Advocates,  1296-7,  1223 

<Q.  5651-8) 

1444,  1382  (Q.  6459-60) 

Guest  Keen  Nettlefolds,  130,  102 
(Q.  677-81) 

Inst.  Chartered  Accountants,  1403 
Inst.  Chartered  Accountants  Scot- 
land, 1328-9 

Inst.  Directors,  794,  747  (Q.  3668-72) 
Law  Society,  1140  (Q.  5531-6) 

H.  S.  Morgan  etc.,  1019  (Q.  4966-7) 
Newton,  66 

Piercy,  117,  90  (Q.  576-8) 

Registrar  Companies  Court,  283 
(Q.  1371-4),  294  (Q.  1434-7) 

Stock  Exchange  London,  1165,  1100 
(Q.  5198-5208) 

Wincott,  51,  8 (Q.  83-6) 

Assets  revaluation 

(see  also  capital  reduction;  dividends) 
Report:  122,  3-53-61,  369 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
404,  365  (Q.  1791-3) 

A.B.C.C.,  483 

Assoc.  Certified  & Corp.  Accountants, 
891-2,  855  (Q.  423/1-7) 

Assoc.  Investment  Trusts,  733 
Baxter  and  Edey,  189,  200-2,  150  (Q. 
742-62),  156  (Q.  771),  157  (Q.  776), 
162  (Q.  806-11),  163  fQ.  817-8),  164 
(Q.  822-4),  166  (Q.  827),  167  (Q.  831) 
Board  of  Trade,  1577,  1588 
Clore,  552 

Cohen  and  Loss,  1469  (Q.  6635-7) 
Courtaulds,  62,  26  (Q.  250-2) 

Faculty  Advocates,  1239  fQ.  5767-76) 
Guest  Keen  Nettlefolds,  108  (Q.  715- 
21) 

R.  F.  Henderson  and  Tew,  209-10,  211, 
179  fQ.  923-4),  182  (Q.  938-63) 

Inst.  Chartered  Accountants,  1350  (Q. 
6219-44) 

Inst.  Chartered  Accountants,  Scotland, 
1335-6,  1346-7,  1268  (Q.  6003-46) 
Inst.  Directors,  803-4,  759  (Q.  3764- 
66),  760  (Q.  3769-71) 

J.  Lewis  Partnership,  207,  173  (Q.  879- 
84) 

E.  V.  Morgan,  271-3,  238  fQ.  1199- 
1220),  243  (Q.  1224-7),  244  (Q.  1233- 
8).  248  (Q.  1247-8) 

H.  S.  Morgan  etc.,  1044  (Q.  5126-30) 
Newton,  68 

Soc.  Investment  Analysts,  421 
T.U.C.,  990-1,  944  (Q.  4711-4) 
Wincott,  55,  16  (Q.  171-4),  19  (Q.  188) 
Associated  companies  see  Shareholdings 
of  company ; Investments,  Company  ; 
Subsidiary  companies 
Association,  Memorandum  of  see  Memo- 
randum of  association 


Association  of  British  Chambers  of  Com- 
merce 

Memorandum:  475-494 

Oral  evidence:  429-450  (Q.  2036-2232) 

Association  of  Certified  and  Corporate 
Accountants 

Memorandum : 880-902 
Oral  evidence:  835-858  (Q.  4053-4252) 
Association  of  International  Accountants 
Memorandum : 423-427 
Oral  evidence : 386-394 
Association  of  Investment  Trusts 
Memorandum : 727-734 
Oral  evidence:  678-695  (Q.  3370-3500) 
Association  of  Stock  and  Share  Dealers 
Memorandum : 554-555 
Oral  evidence:  534-544  (Q.  2708-93) 
Association  of  Unit  Trust  Managers 
Memorandum:  709-726 
Oral  evidence:  657-678  (Q.  3185-3369) 
Report:  309,  310,  311 
Assurance  see  Insurance  companies 
Astin,  E.  C.  see  National  Association  of 
Trade  Protection  Societies 
Aston,  C.  W.  see  General  Council  of 
British  Shipping 
Audit 

Report:  150,  424-35,  503 
Evidence : 

Assoc.  Certified  & Corp.  Account- 
ants, 893-4 

Assoc.  International  Accountants, 
424-5 

Assoc.  Investment  Trusts.  733 
Baxter  and  Edey,  193 
Board  of  Trade,  1590-1 
Chartered  Inst.  Secretaries,  821 
Council  Scottish  Chambers  Com- 
merce, 905,  862  (Q.  4285) 
Faculty  Advocates,  1302,  1238  (Q. 
5761),  1239  (Q.  5767-76) 

General  Council  Bar,  967-8,  985, 
917  fQ.  4500-tl4) 

Guest  Keen  Nettlefolds,  136,  138 
Inst.  Chartered  Accountants,  1424- 
8,  1370  (Q.  6360-5),  1371  (Q. 
6368-70),  1377  fQ.  6416) 

Inst.  Chartered  Accountants  Scot- 
land, 1340-2,  1286  fQ.  6138-51) 
1288  (Q.  6155-6),  1294  (Q.  6203- 
7) 

Law  Society,  1204 
H.  S.  Morgan  etc.,  1046  fQ.  5 1*51-3) 
Nat.  Chamber  Trade,  340 
Newton,  69 

Private  companies  exemption 
Report:  58,  424-5,  435 
Evidence : 

A.B.C.C.,  483,  444  (Q.  2182-3) 
Assoc.  Certified  & Corp.  Account- 
ants, 894-5 

Assoc.  International  Accountants, 
425-6,  3186  fQ.  1972-2035) 

Board  of  Trade,  1567-8.  1591 
Chartered  Inst.  Secretaries,  772  (Q. 
3875-6) 
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Audit — continued 

Private  companies  exemption — continued 
Council  Scottish  Chambers  Com- 
merce, 905 

Faculty  Advocates,  1302-3 
F.B.I.,  1450,  1382  (Q.  6450-4) 

Inst.  Chartered  Accountants,  1427-8, 
1369  (Q.  6359),  1370  (Q.  6366-7) 
Inst.  Chartered  Accountants  Scot- 
land, 1341,  1288  (Q.  6152-5) 

Law  Society,  1204-5 
Law  Society  Scotland,  1253  (Q. 
5871) 

Nat.  Assoc.  Trade  Protection  Socie- 
ties, 469  (Q.  2369-70) 

Nat.  Chamber  Trade,  340,  305  (Q. 

1517-9),  310  (Q.  1549) 

Piercy,  119,  88  (Q.  556,  564) 

Trade  Indemnity  Co.,  276,  252  (Q. 
1282-3) 

T.U.C.,  939  (Q.  4672-4) 

Unit  trusts 

Report:  318,  329 

Evidence:  Inst.  Chartered  Account- 
ants, 1416-7 
Auditors’  remuneration 
Report:  391,  397 

Evidence:  Inst.  Chartered  Accountants, 
1422,  1367  (Q.  6334-5) 

Australian  Associated  Stock  Exchanges 
Report:  p.  209  {para.  10) 

Australian  draft  Uniform  Companies  Bill 
Report:  474 

B 

Balance  sheets 

Report,  333,  353-80,  519 
Evidence : 

Baxter  and  Edey,  200-03,  145  (Q. 
726-31) 

Brit.  Insurance  Assoc.,  62 6 
Chartered  Inst.  Secretaries,  821 
Cohen  and  Loss,  1472  (Q.  6645-8) 
General  Council  Bar,  985 
R.  F.  Henderson  and  Tew , 210-11, 
185  (Q.  964-5) 

Inst.  Chartered  Accountants,  1354  (Q. 
6245-53) 

Inst.  Chartered  Accountants  Scotland, 
1268  {Q.  6003-4) 

E.  V.  Morgan,  243  (Q.  1224-7) 

T.U.C.,  990-1 

Ballantyne,  W.  R.  see  Committee  of  Scot- 
tish Bank  General  Managers 
Banks  and  banking 

(see  also  accounts — exemptions  from 

LEGAL  PROVISIONS) 

Report:  243,  252,  393,  397,  399- 

407,  pp.  2L1-16  (para.  1-18) 

Evidence : 

Accepting  Houses  & Issuing  Houses, 
362  (Q.  1774-90) 

Assoc.  Certified  & Corp.  Accountants, 
8157  CQ.  4249-55) 

Brit.  Overseas  Banks  Assoc.,  997, 
954,  <Q.  4768-4821) 

“ REPORT  ” references  are  to 

8 


Banks  and  banking — continued 

Cohen  & Loss,  1459  (Q.  6950-1) 
Committee  London  Clearing  Bankers, 
643-8,  650,  592  (Q.  3071-91).  598 
(Q.  3096-3109) 

Committee  Scottish  Bank  General 
Managers,  499-500,  458  (Q.  2298- 
2313),  462  (Q.  2322-35) 

Economist,  224  CQ-  1079-83),  226 
(Q.  1093-4) 

F.B.I.,  1397  (Q.  6570) 

Newton,  45  (Q.  388-401) 

Wincott,  17  (Q.  178,  182-6) 

Bar,  General  Council  of  the  see  General 
Council  of  the  Bar 

Bardell,  R.  C.  W.  see  British  Insurance 
Association 

Barrington,  K.  C.  see  Accepting  Houses 
Committee 

Barter,  J.  W.  see  Association  of  Inter- 
national Accountants 
Baxter,  W.  T. 

Memorandum:  188-91 
Oral  Evidence:  145-69  (Q.  722-845) 
Beard,  R.  E.  see  Institute  of  Actuaries 
Beneficial  interest  see  Directors — 
Nominee  directors ; Nominee  share- 
holders 

Benson,  Henry  see  Institute  of  Chartered 
Accountants  of  England  and  Wales 
Berkeley,  Maurice  see  Registrar  of  the 
Companies  Court 
Bird,  R.  E.  see  Economist,  The 
Board  of  Trade 
Memorandum : 1 565-1607 
Oral  evidence : 1521-1564  (Q.  6793- 

7161) 

(For  particular  references  to  aspects  of 
the  Board’s  work  see  accounts — board 
OF  TRADE  POWERS  ; BUSINESS  NAMES — 
ENFORCEMENT  OFFICERS  ; DEALERS  IN 
SECURITIES  ; INSPECTORS  APPOINTED  BY 
THE  BOARD  OF  TRADE  ; “ LIMITED  ”, 

LICENSED  DISPENSATION  WITH  ; PROSPEC- 
TUSES— BOARD  OF  TRADE  SCRUTINY  ; 
STOCK  EXCHANGES — CONSULTATION  WITH 
BOARD  OF  TRADE  ; TAKE-OVER  BIDS — 
BOARD  OF  TRADE  RULES) 

Borrowing  powers 

(see  also  floating  charges) 

Evidence : 

Accepting  Houses  & Issuing  Houses, 
397-8,  412 
A.B.C.C.,  All 

Assoc.  Certified  & Corp.  Accountants, 
883,  888 

Assoc.  Investment  Trusts,  729,  682 
(Q.  3403-4) 

Brit.  Insurance  Assoc.,  61 6 
Committee  London  Clearing  Bankers, 
621,  582  (Q.  3023-7) 

Committee  Scottish  Bank  General 
Managers,  496,  451  (Q.  2243-54) 
Council  Assoc.  Stock  Exchanges,  546, 
507  (Q.  2452)  _ _ 
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Borrowing  powers — continued 
Courtaulds,  23  (Q.  222-6) 

F.B.I.  1444 

Inst . Chartered  Accountants,  1404 
Inst.  Chartered  Accountants  Scotland, 

1329 

Inst.  Directors,  195 
Register  Companies  Court , 2184  (Q. 
13-80-1) 

Stock  Exchange  London , 11615-6 
British  Insurance  Association 
Memorandum : 615-636 
Oral  evidence : 557-581  (Q.  2794-301 5) 
Report : 409 

British  Overseas  Banks  Association 

Memorandum : 997 

Ora/  evidence : 954-961  (Q.  4768-4821) 

Brocklebank,  Sir  John  see  General 
Council  of  British  Shipping 
Brooke,  S.  K.  see  British  Overseas  Banks 
Association 
Brownell,  G.  A. 

Oral  evidence:  999-1051  (Q.  4822-5184) 
Report : 142,  207 
Building  societies 
Evidence:  Wincott,  20  (Q.  193-195) 

Bunford,  J.  F.  see  British  Insurance 
Association 

Business  commencement  restrictions  see 
Commencement  of  business 
Business  names 

(see  also  registration  fees) 

Report:  436-56  514-5 
Evidence : 

Accepting  Houses  & Issuing  Houses, 

406 

A.B.C.C.,  483-4 

Assoc.  Certified  & Corp.  Accoun- 
tants, 895 

Assoc.  International  Accountants, 

427 

Assoc.  Investment  Trusts,  734 
Board  of  Trade,  1592-5,  1524  (Q. 
6826),  1526  (Q.  6844-5),  1560  (Q. 
7128-60) 

Brit.  Insurance  Assoc.,  631 
Clore,  552 

Committee  London  Clearing  Ban- 
kers, 649 

Committee  Scottish  Bank  General 
Managers,  498,  501,  457  (Q.  2292- 
7),  460  (Q.  2314-8) 

Council  Assoc.  Stock  Exchanges, 

547 

Council  Scottish  Chambers  Com- 
merce, 906,  871  (Q.  4361-8) 

F.BJ.,  1450-1 
General  Council  Bar,  988 
Guest  Keen  Nettlefolds,  139,  140 
Inst.  Chartered  Accountants  Scot- 
land, 1342 

Law  Society,  1206-8,  1218-9 
Law  Society  Scotland,  1316-7,  1266 
(Q.  5986),  1267  (Q.  5997-6000) 

“ EVIDENCE  ” references  are  to  PAGE 


Business  names — continued 

Nat.  Assoc.  Trade  Protection  Socie- 
ties, 464  (Q.  2342-65) 

Nat.  Chamber  Trade,  340,  309  (Q. 
1542-8) 

Trade  Indemnity  Co.,  253  (Q.  1292- 
8),  257  (Q.  1336-7) 

Enforcement  officers 
Report:  441,  456 
Itinerant  traders 
Report:  445 
Letterheads  etc. 

Report : 456 

Evidence:  Board  of  Trade,  1594-5; 
General  Council  Bar,  980-1  ; Nat. 
Assoc.  Trade  Protection  Societies, 
464  (Q.  2343-4) 


c 

Capital 

Minimum  subscription  see  incorpora- 
tion 

Paid-up  capital  statement  in  circulars 
Report:  233,  234 
Capital  duty 
Report:  163,  187 
Capital  expenditure 
Report:  367,  369,  386,  389 
Evidence : Baxter  and  Edey,  202 ; 

Guest  Keen  Nettlefolds,  107  (Q. 
713-4);  Inst.  Chartered  Accountants, 
1363  (Q.  6307-8) 

Capital  funds  analysis 
Evidence:  R.  F.  Henderson  and  Tew, 
213,  182  (Q.  936-7);  Inst.  Chartered 
Accountants,  1411  ; Inst.  Chartered 
Accountants  Scotland,  1284  (Q.  6126- 
7) 

Capital  reduction 

(see  also  PREFERENCE  SHARES — EXTINGUISH- 
MENT ; RECONSTRUCTION  SCHEMES) 

Report:  157-60,  .167,  187 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
404 

Baxter  and  Edey,  162  (Q.  803-5) 
Board  of  Trade,  1586-7 
Brit.  Insurance  Assoc.,  625 
Chartered  Inst.  Secretaries.  820 
Clore,  552 

Faculty  Advocates,  1301 
Gower,  1062 

Inst.  Chartered  Accountants  Scotland, 
13  35. 

Law  Society,  1202,  1154  (Q.  5597- 
5600),  1156  (Q.  5617-8) 

Law  Society  Scotland,  1315-6,  1265 
(Q.  5969-85) 

E.  V.  Morgan,  246  (Q.  1242-3),  247 
<Q.  1245-6) 

H.  S.  Morgan  etc.,  1001  (Q.  4837-9), 
1002  (Q.  4844-6),  1047  (Q.  5160-9) 
Nat.  Chamber  Trade,  340 
Piercy,  11-9 
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Capital  reduction — continued 

Registrar  Companies  Court,  328,  333, 
281  (Q.  1357-63),  293  (Q.  1430-3) 
Stock  Exchange  London,  1115  (Q. 
53'10-3) 

Capital  return  see  Preference  shares — 

Extinguishment 

Capital  surplus  distribution 

(see  also  assets  revaluation  ; capital 

REDUCTION  ; DIVIDENDS) 

Report:  155,  156,  336-9,  350 
Evidence : 

Baxter  and  Edey,  156  {Q.  772J5) 

Inst.  Chartered  Accountants,  1418, 
1356  (Q.  6254J88) 

Inst.  Chartered  Accountants  Scotland, 
1336.  1274  (Q.  6042-3),  1275  (Q. 
6047-57),  1289  (Q.  6158-64) 

Inst.  Directors,  803,  759  (Q.  3765), 
760  (Q.  3767-8) 

Law  Society,  1202,  1154  (Q.  5601-15) 

E.  V.  Morgan,  242  (Q.  <1221-3),  246 
(Q.  1242-3),  247  (Q.  1245-6) 

Nat.  Chamber  Trade.  340 
Wincott,  55 

Capitalization  of  profits  see  Shares — 

Issues  to  existing  shairehoddere 

Certificates  of  exemption  see  Prospectuses 

Certified  and  Corporate  Accountants, 
Association  of  see  Association  of  Certi- 
fied and  Corporate  Accountants 

Chairman’s  statement  see  Activities 
report 

Chambers  of  Commerce 
Evidence : A.B.C.C.,  486,  490-4,  444 
(Q.  2184-97),  448  (Q.  2220-2) ; Board 
of  Trade,  1594  ; Nat.  Chamber  Trade, 
309  (Q.  1540-1),  312  (Q.  1564-6) 
Charges  authorised  by  the  Acts 
Report : 306,  4® 3 

Evidence:  Accepting  Houses  & Issuing 
Houses,  417 ; Assoc.  Certified  & Corp. 
Accountants,  902;  Chartered  Inst. 
Secretaries . 824 ; Courtaulds,  60 ; 

F. B.I.,  1452 ; Law  Society,  1213 
Charitable  donations  see  Donations 
Charities 

Evidence:  Board  of  Trade,  1531  (Q. 
6892-94) 

Charlton,  F.  see  General  Council  of  British 
Shipping 

Chartered  Institute  of  Secretaries 

Memorandum:  810-30 
Oral  evidence:  768-82  (Q.  3839-72) 
Circulars  (investments) 

(see  also  deposits  solicitation) 

Report:  231,  233,  234,  254-5,  258, 
264,  329 

Evidence:  Board  of  Trade,  1581-3 
Take-over  offers 

Report:  23 6,  252,  268-73,  294 


Circulars  (investments) — continued 
Take-over  offers — continued 
Evidence:  A.B.C.C.,  488;  Board  of 
Trade,  1582-3,  1539  (Q.  6952-4),  1552 
(Q.  7059-67);  Law  Society,  1198; 
T.U.C.,  993,  947  (Q.  4727) 

Circulars  (proxy  votes)  see  Proxy  votes 
Clarke,  G.  K.  V.  see  Law  Society  of  Scot- 
land 

Clarke,  J.  M.  see  Board  of  Trade 
Class  rights  see  Shares — Class  rights 
Classification  of  companies 

(see  also  limitation  by  guarantee;  pri- 
vate companies  ; unlimited  com- 
panies) 

Report:  55-6,  64-8,  78 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
396,  350  (Q.  1678-84) 

A.B.C.C.,  486,  490-4,  444  (Q.  2184-97), 
448  (Q.  2220-2) 

Assoc.  Certified  & Corp.  Accountants, 
881-2 

Board  of  Trade,  1567-8 
Chartered  Inst.  Secretaries,  811 
Clore,  549,  519  (Q.  2559) 

Council  Scottish  Chambers  Commerce, 
903 

Guest  Keen  Nettlefolds,  128-30,  101 
(Q.  668-70) 

Inst.  Chartered  Accountants,  1401-2 
Inst.  Chartered  Accountants  Scotland, 
1327 

Law  Society,  1189 
Law  Society  Scotland,  1306 
Nat.  Chamber  Trade,  337,  305  (Q. 
1(514-6) 

Piercy,  115.  88  (Q.  554-62) 

Registrar  Companies  Court,  328 
Clore,  Charles 
Memorandum : 548-553 
Oral  Evidence:  518-534  (Q.  2545-2707) 
Cohen,  M.  F. 

Oral  Evidence:  1455-1501  (Q.  6581- 
6972) 

Report:  142 

Cole,  K.  D.  see  Law  Society 
Commencement  of  business 

Report:  65,  67 

Evidence:  Chartered  Inst.  Secretaries, 
823 ; Inst.  Chartered  Accountants, 
1402-3  ; Law  Society,  1186 
Committee  of  London  Clearing  Bankers 
Memorandum:  637-651 
Oral  evidence:  582-602  (Q.  3016-3114) 
Report:  401,  p.  214  (para.  13),  p.  215 
(para.  14) 

Committee  of  Scottish  Bank  General 
Managers 

Memorandum : 495-502 

Oral  evidence:  450-464  (Q,  2233-2335) 

Report:  p.  214  (para.  13) 

Commodity  pools 
Report:  312 

Evidence:  Board  of  Trade,  1581 
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Companies,  Foreign  see  Foreign  Com- 
panies 

Companies  Act  Consultative  Committee 
Report : 229-30,  234,  245 
Company  names  see  Business  names 
Company  purchase  of  own  shares  see 
Shares — Purchase  by  company 
Consortia 

Evidence'.  Board  of  Trade,  1575 

Consumer  Protection  Committee  Report 
(Moloney) 

Report : 444 
Contracts  see  Ultra  vires 
Contracts,  Management  see  Management 
contracts 

Contracts,  Pre-incorporation  see  Pre- 
incorporation contracts 
Control  see  Ownership  and  control 
Cook,  W.  A.  see  Law  Society  of  Scotland 
Co-partnership  schemes 
(see  also  subsidiary  companies) 

Report:  167,  169,  186 
Evidence : Board  of  Trade,  15-87 ; 

Courtaulds,  64 ; J.  Lewis  Partnership, 
205-8,  170  (Q.  847-50),  172  (Q.  870-8), 

175  (Q.  893-5) ; H.  S.  Morgan  etc.,  1022 
(Q.  4847-51) 

Corporations 

As  directors  see  directors — bodies 

CORPORATE  AS  DIRECTORS 
Representation  at  meetings  see  meetings 
— REPRESENTATION  OF  CORPORATIONS 

Cottis,  C.  P.  see  Federation  of  British 
Industries 

Council  of  Associated  Stock  Exchanges 
Memorandum : 545-547 
Oral  evidence:  503-518  (Q.2402-2544) 

Council  of  British  shipping  see  General 
Council  of  British  shipping 
Council  of  Scottish  Chambers  of 
Commerce 

Memorandum : 903-906 
Oral  evidence:  858-879  (Q.  4253-4420) 
Courtaulds  Ltd. 

Memorandum : 58-65 
Oral  evidence:  21-36  (Q.  202-298) 

Credit  enquiries 
(see  also  TRADE  CREDIT) 

Report:  60 
Evidence : 

Chartered  Inst.  Secretaries,  111  (Q. 
3868-9) 

Council  Scottish  Chambers  Com- 
merce, 860  (Q.  4275-7),  863  (Q. 
4293-7) 

Law  Society  Scotland,  1250  (Q.  5848- 
50) 

Nat.  Assoc.  Trade  Protection  Socie- 
ties, 471  (Q.  2383-7) 

Nat.  Chamber  Trade,  310  (Q.  1552-5), 

312  (Q.  1562-3) 

Trade  Indemnity  Co.,  250.  276-7 
(Q.  1263-1337) 

“ EVIDENCE  ” references  are  to  PAGE 
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Crump,  H.  see  Association  of  British 
Chambers  of  Commerce 
Cumulative  voting  see  Directors — 

Appointment 

D 

Davis  Polk  Wardwell  Sunderland  & Kiendl 

Memorandum:  1064-1077 
Oral  evidence  (Brownell  etc.):  999-1051 
(Q.  4822-5184) 

Report : 228 
Dealers  in  securities 

Report:  223,  231,  253-62,  264 
Evidence : 

A.B.C.C.,  482 

Assoc.  Certified  & Corp.  Account- 
ants, 890 

Assoc.  Stock  & Share  Dealers,  554, 
534  (Q.  2710J93) 

Board  of  Trade,  1579-81,  1555  (Q. 
7090-6) 

Cohen  & Loss,  1492  (Q.  6739-45) 
Council  Assoc.  Stock  Exchanges, 
547,  511  (Q.  2486-96),  512  (Q. 
2499-2500) 

Gower,  1057-18 

Inst.  Chartered  Accountants  Scot- 
land, 13-34,  1335,  1293  (Q.  6197- 
6202) 

Law  Society,  1200 
H.  S.  Morgan  etc.,  1074,  1086, 
1037  (Q.  5075) 

Nat.  Chamber  Trade,  339 
Securities  & Exchange  Commission, 
1507-8,  1514 

Stock  Exchange  London,  1177-8, 
1126  (Q.  5389-97) 

Investors’  compensation 
Report:  257,  264 

Evidence:  Assoc.  Stock  & Share 

Dealers,  536  (Q.  2723) 

Dean,  E.  W.  see  Board  of  Trade 
Debentures 

Report:  163,  1-87,  244,  252,  296,  306 
Evidence : 

Accepting  Houses  & Issuing 
Houses,  409-10 

A.B.C.C.,  481,  443  (Q.  2177-81) 
Brit.  Insurance  Assoc.,  620-22 
Chartered  Inst.  Secretaries,  817, 
778  (Q.  3931-5) 

Clore,  550 

Fay,  7i85  (Q.  3990-4) 

Guest  Keen  Nettlefolds,  136 
J.  Lewis  Partnership,  206 
Nat.  Chamber  Trade,  339 
Quoted  on,  stock  exchange 
Evidence:  Stock  Exchange  London, 
1180-81 
Receivers 

Report:  298-9,  306,  501,  503 
Evidence:  Assoc.  Certified  & Corp. 
Accountants,  81818,  853  (Q.  4214-8) ; 
Chartered  Inst.  Secretaries,  779  (Q. 
3940-3);  Inst.  Chartered  Account- 
ants Scotland,  1333  ; Nat.  Chamber 
Trade,  339 
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Debentures — continued 
Register  of  Charges 
(see  also  floating  charges) 

Report : 300-305,  306 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
401 

A.B.C.C.,  481 

Assoc.  Certified  & Corp.  Account- 
ants, 888 

Board  of  Trade,  1575-6,  1548  (Q. 
7024-9) 

Chartered  Inst.  Secretaries,  818-9, 
779  (Q.  3936-40) 

Faculty  Advocates,  1303,  1244  (Q. 
5801) 

Inst.  Chartered  Accountants,  1409 
Inst.  Chartered  Accountants  Scot- 
land, 1334 

Nat.  Chamber  Trade,  339 
Registrar  Companies  Court,  331-2, 
289  (Q.  1411-2) 

Registter  of  holders 
Report:  295,  306 

Evidence:  Assoc.  Certified  & Corp. 
Accountants,  887,  852  (Q.  4211-3); 
Board  of  Trade,  1548  (Q.  7030-7) ; 
Chartered  Inst.  Secretaries,  818 
Trustees 
Report:  297 
Evidence : 

Assoc.  Certified  & Corp.  Account- 
ants, 888 

Brit.  Insurance  Assoc.,  622 
Cohen  & Loss,  1494  (Q.  6755-60) 
Fay,  785  (Q.  3995-7) 

Gower,  1061-2 

Inst.  Chartered  Accountants  Scot- 
land, 1333 
Law  Society,  1197 
H.  S.  Morgan  etc.,  1076-7,  1087 
Nat.  Chamber  Trade,  339 
Securities  & Exchange  Commiss., 
1512 

Debts 

Subsidiary  companies  see  subsidiary 
COMPANIES — DEBTS  GUARANTEE 
Deceased  members 
Report:  26,  31,  210,  212,  422,  423 
Evidence:  General  Council  Bar,  975, 
987,  928  (Q.  4596-4602) ; Inst.  Char- 
tered Accountants,  1402 
Deferred  liabilities 

Evidence : Baxter  and  Edey,  202  ; Courl- 
aulds,  63 

Dennehy,  G.  F.  H.  see  Law  Society 
Deposits  solicitation 

Report:  255 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
405 

A.B.C.C.,  485-6 
Assoc.  Investment  Trusts,  734 
Board  of  Trade,  1581 
Economist,  266-7 

Inst.  Chartered  Accountants,  1412-3, 
11378  (Q.  6417) 

“ REPORT  ” references  are 


Deposits  solicitation — continued 
T.U.C.,  995 
Wincott,  20  (Q.  193-5) 

Depreciation 

Report:  349,  350,  386,  390,  397 
Evidence : 

Baxter  and  Edey,  195,  158  (Q.  781-2) 

R.  F.  Henderson  & Tew,  211-2,  184 
(Q.  948-63) 

Inst.  Chartered  Accountants,  1366  (Q. 
6328-33) 

Inst.  Chartered  Accountants  Scotland, 
1281  (Q.  6092-100) 

Inst.  Directors,  803-4 

E.  V.  Morgan,  248  (Q.  1249-50) 

Newton,  68 

T.U.C.,  992 

Dewar,  G.  D.  H.  see  Institute  of  Chartered 
Accountants  of  Scotland 
Directors 

(see  also  ownership  and  control) 

Report:  100-13,  122,  206,  214,  487, 
495 

Evidence:  Board  of  Trade,  1569; 
E.  V.  Morgan,  2137  (Q.  1190-1) 
Action  in  dual  capacity 
Evidence:  Chartered  Institute  of  Sec- 
retaries, 813 

Activities  report  see  activities  report 
Age  limits 
Report:  79,  85 

Evidence:  Chartered  Inst.  Secretaries, 
115  CQ.  3902-3),  7182  (Q.  3966-7); 
Courtaulds,  64 ; General  Council 
Bar,  981 ; Inst.  Chartered  Account- 
ants Scotland,  1345  ; Inst.  Directors, 
809,  750  (Q.  3694-6) ; Law  Society 
Scotland,  1267  (Q.  5987-9) 

Alternate  directors 
Report:  83 

Evidence:  Accepting  Houses  and 

Issuing  Houses,  369  (Q.  1820-1) ; 
Inst.  Directors,  808 
Appointment 

Report:  79-81,  85,  498,  503,  511 
Evidence:  A.B.C.C.,  477,  486-7,  434 
(Q.  2078-83),  435  (Q.  2088-2107); 
Board  of  Trade,  1538  (Q.  6940-5); 
Brit.  Insurance  Assoc.,  632 ; Court- 
aulds, 64,  23  (Q.  227);  Gower, 
1053  ; Inst.  Chartered  Accountants, 
1405-6;  H.  S.  Morgan  etc.,  1068, 
1085,  1011  (Q.  4906-8);  Newton, 
39  (Q.  328-31) 

Bodies  corporate  as  directors 
Report:  84,  85 
Evidence : 

Accepting  Houses  & Issuing 
Houses,  398 
A.B.C.C.,  477 

Assoc.  Certified  & Corp.  Account- 
ants, 884,  846  (Q.  4149-50) 

Assoc.  Investment  Trusts,  730,  682 
(Q.  3408-10) 

Board  of  Trade,  1569 
Clore,  549 

Council  Scottish  Chambers  Com- 
merce, 904 

to  PARAGRAPH  NUMBERS 
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Directors — continued 

Bodies  corporate  as  directors — continued 
Faculty  Advocates,  1298,  1232  (Q. 

5113-5) 

F.B.I.,  1445 

Inst.  Chartered  Accountants,  1405 
Inst.  Chartered  Accountants  Scot- 
land, 1330 
Inst.  Directors,  796 
Law  Society,  1191 
J.  Lewis  Partnership,  206 
Nat.  Chamber  Trade,  338 
Piercy,  118 

Compensation  for  loss  of  office 
Report:  92-3,  99,  281,  293 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
411,  358  (Q.  1740-2) 

Assoc.  Certified  & Corp.  Account- 


ants, 889 
Economist,  263 
Faculty  Advocates,  1301 
F.B.I.,  1448-9 

General  Council  Bar,  968-9,  920 
(Q.  4515-20) 

Inst.  Chartered  Accountants,  1404-5, 
1411 

Inst.  Chartered  Accountants  Scot- 
land, 1335 
Inst.  Directors,  802 
H.  S.  Morgan  etc..  1022  (Q.  4990) 
Compensation  liability  in  securities 
transactions 
Report:  89,  99 

Dealing  in  own  companies’  shares 
(see  also  securities — insider-trading) 
Report:  88-91,  99,  141,  143,  147,  150 
Evidence : 

Accepting  Houses  & Issuing 
Houses,  398,  414,  369  (Q.  1820-1) 
A.B.C.C.,  All,  488 
Assoc.  Certified  & Corp.  Account- 
ants, 884,  846  (Q.  4147^) 
Assoc.  Investment  Trusts,  729,  682 
(Q.  3405-7),  691  (Q.  3475-8) 

Board  of  Trade,  1532  (Q.  6896-8) 
Brit.  Insurance  Assoc.,  617 
Chartered  Inst.  Secretaries,  813 
Clore,  549,  522  (Q.  2587-98),  531 
(Q.  2683-93),  533  (Q.  2701-7) 
Committee  London  Clearing 
Bankers  637,  583  (Q.  3028-34) 
Council  Assoc.  Stock  Exchanges, 
546,  508  (Q.  2453-61),  514  (Q. 
2513-7),  516  (Q.  2531-3) 
Courtaulds,  59,  24  (Q.  236-7) 

• Economist,  232  (Q.  1146-56) 

Faculty  Advocates,  1297-8,  1227  (Q. 
5692-5710) 

F.B.I.,  1445,  1386  (Q.  6483-99) 

Inst.  Chartered  Accountants,  1405 
Inst.  Chartered  Accountants  Scot- 
land, 1329 

Inst.  Directors,  795-6,  749  (Q.  3691- 
3) 

Law  Society,  1191 
J.  Lewis  Partnership,  206 
H.  S.  Morgan  etc.,  1076,  1040  (Q. ' 
5099-5103) 


Directors — continued 

Dealing  in  own  companies’  shares — 
continued 

Nat.  Chamber  Trade,  338 
Newton,  67,  39  (Q.  332-52) 

Piercy,  91  (Q.  589-91) 

Stock  Exchange  London,  1166,  1106 
(Q.  5243-61) 

Wincott,  51,  15  (Q.  158-61) 
Disclosure  of  interests 
(see  also  take-over  bids — directors’ 
interests  disclosure) 

Report:  95-7,  99,  467 
Evidence : 

Assoc.  Certified  & Corp.  Account- 
ants, 884,  846  (Q.  4151-7) 

Board  of  Trade  1570 
Brit.  Insurance  Assoc.,  632 
Chartered  Inst.  Secretaries,  813.  773 
(Q.  3886-91) 

Committee  Scottish  Bank  General 
Managers,  497,  453  (Q.  2264-8) 
Courtaulds,  58 

Faculty  Advocates,  1298,  1230  (Q. 
5711-22) 

Fay,  785  (Q.  4002-5) 

F.B.I.,  1445 

General  Council  Bar,  969-71,  927 
(Q.  4586-90) 

Gower,  1059-60 

Guest  Keen  Nettlefolds,  130,  135, 
104  (Q.  694-6) 

Inst.  Chartered  Accountants  Scot- 
land, 1330 

Inst.  Directors,  796,  754  (Q.  3730- 
51) 

Law  Society,  1191 
J.  Lewis  Partnership,  206 
Lyons,  114 
Newton,  67 

Stock  Exchange  London,  1166-7, 
1108  (Q.  5262-66) 

Disqualification  see  directors — appoint- 
ment 
Duties 

Report:  86,  467-8,  488,  495 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
398 

A.B.C.C.,  All,  445  (Q.  2198) 

Assoc.  Certified  & Corp.  Account- 
ants, 883-4 

Assoc.  Investment  Trusts,  729 
Board  of  Trade,  1569-70,  1531  (Q. 
6894-5) 

Clore,  549,  521  (Q.  2581-7) 

Council  Assoc.  Stock  Exchanges, 
546 

Council  Scottish  Chambers  Com- 
merce, 904,  867  (Q.  4324-33) 
Economist,  259,  235  (Q.  1173) 
Faculty  Advocates,  1297 
Fay,  4001 
F.B.I.,  1445 

General  Council  Bar,  985-6 
Inst.  Chartered  Accountants  Scot- 
land, 1329 
Inst.  Directors,  795 
Law  Society,  1191 
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Directors — continued 
Duties — continued 

J.  Lewis  Partnership,  205 

Nat.  Chamber  Trade,  338,  311  (Q. 

1557-60) 

Piercy,  117 

Registrar  Companies  Court,  329 
Elected  by  employees 

Evidence : J.  Lewis  Partnership,  208, 
176  (Q.  902-0 6) 

Fiduciary  position 

Report:  87,  89,  99 
Evidence: 

Assoc.  Certified  & Corp.  Account- 
ant, '884 

Assoc.  Investment  Trusts,  729,  685 
(Q.  3429) 

Clore,  549 
Economist,  259 
Faculty  Advocates,  1297 
Fay,  785  (Q.  3998-4000) 

Inst.  Chartered  Accountants  Scot- 
land, 1329 
Inst.  Directors,  795 
Nat.  Chamber  Trade,  338,  311  (Q. 

1557-60) 

Piercy,  117 

Registrar  Companies  Court,  329 
Stock  Exchange  London,  1166 
Insolvent  companies 
Report:  497-500,  503 
Evidence:  A.B.C.C.,  484;  Board  of 
Trade,  1605 ; Inst.  Chartered 
Accountants,  1433 

Loans  (private  companies) — see  private 
COMPANIES 

Loans  (public  companies) 

Report:  98,  99,  150,  185 
Evidence:  Law  Society,  1191,  1143 
(Q.  5525) 

Managing  directors 
Evidence:  General  Council  Bax,  984- 
85 

Meetings 

Evidence:  Chartered  Inst.  Secretaries, 
825-6  ; General  Council  Bar,  984 
Minimum  number 
Report:  25,  31,  508,  511 
Evidence:  Assoc.  Certified  & Corp. 
Accountants,  881,  835  (Q.  4062-3); 
Economist,  217  (Q.  1004-7) ; Law 
Society,  1214 
Multiple  directorships 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
401 

A.B.C.C.,  4180-1 

Assoc.  Certified  & Corp.  Account- 
ants, 886 

Assoc.  Investment  Trusts,  731 
Board  of  Trade,  1574 
Clore,  550 
Courtaulds,  60 
F.B.I.,  1447-8 

Inst.  Chartered  Accountants,  1408 
Inst.  Chartered  Accountants  Scot- 
land, 1333 


Directors — continued 
Multiple  directorships — continued 

Inst.  Directors,  799-800.  752  (O. 
3713-29) 

Law  Society,  1196 
J.  Lewis  Partnership,  206 
Nat.  Chamber  Trade,  339 
Piercy,  118 

Named  in  letterheads  etc. 

Report:  455,  456 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
412 

A.B.C.C.,  483 
Board  of  Trade,  1596 
Chartered  Inst.  Secretaries,  814, 
774  (Q.  3894-3901) 

Council  Scottish  Chambers  Com- 
merce, 872  (Q.  4369-76) 
Courtaulds,  30  (Q.  274-5) 

F.B.I.,  1451 

Guest  Keen  Nettlefolds,  130,  135 
Inst.  Chartered  Accountants  Scot- 
land, 1344-5 

Inst.  Directors,  807,  758  (Q.  3759- 
63) 

Lyons,  114 
Nominee  directors 
. Evidence : 

Accepting  Houses  & Issuing  Houses, 
400 

Assoc.  Certified  & Corp.  Account- 
ants, 886. 

Board  of  Trade,  1573,  1542  (Q. 
6983) 

Chartered  Inst.  Secretaries,  8H8. 
Faculty  Advocates,  1300-1,  1236 
(Q.  5752-60) 

Inst.  Chartered  Accountants  Scot- 
land, 1333 
Inst.  Directors,  799 
Law  Society,  1194-5,  1151  (Q.  5577- 
9) 

Lyons,  113 

Nat.  Chamber  Trade,  338-9,  311 
(Q.  1560) 

Stock  Exchange  London,  1168 
Notice  required  by  Section  198 
Report:  97,  99 
Pensions 
Report:  94 

Evidence : General  Council  Bar,  984 ; 
Inst.  Chartered  Accountants,  1421 
Qualifying  shares 
Evidence:  Law  Society,  1186 
Register  of  directors 
Report:  97 

Evidence:  Accepting  Houses  & 

Issuing  Houses,  412 ; Chartered 
Inst.  Secretaries,  813-4,  'll  A (Q. 
3892-3) ; F.B.I.,  1452 ; Inst.  Direc- 
tors, 807 

Registration  of  members 
Report:  210-11,  212,  476,  483 
Evidence:  Board  of  Trade,  1573-4; 
General  Council  Bar,  987,  928  (Q. 
4596-4602) ; Inst.  Chartered  Accoun- 
tants, 1402 
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Directors — continued 
Removal 

Evidence : Assoc.  International  Ac- 
countants, 423  ; Chartered  Inst.  Sec- 
retaries, 813  ; General  Council  Bar, 
968 

Remuneration 

(see  also  remuneration  by  options) 
Report:  94,  205,  279,  293,  351.  3152 
Evidence : 

A.B.C.C.,  437  (Q.  2111-2) 

Chartered  Inst.  Secretaries,  821 
Council  Assoc.  Stock  Exchanges, 
541 

Guest  Keen  N ettlefolds,  135 
Inst.  Chartered  Accountants,  1421-2 
Inst.  Chartered  Accountants  Sco- 
land,  1345-6 

Inst.  Directors,  806,  753  (Q.  3718- 
29),  765  (Q.  3809-13) 

H.S.  Morgan  etc.,  1023  (Q.  4994- 
5),  1043  (Q.  5120-5) 

Newton,  69 

Report  to  shareholders  see  activities 

REPORT 

Share  qualifications 
Report : 65,  67 

Evidence:  Committee  London  Clear- 
ing Bankers,  650;  Inst.  Directors, 
809  ; Stock  Exchange  London,  1103 
(Q.  5221-4) 

“ Special  directors  ” 

Report : 82 

Evidence:  Chartered  Inst.  Secretaries, 
1814-5,  775  (Q.  3904-14);  Inst. 
Directors,  >808-9 

Take-over  bids  veto  see  take-over 
BIDS — DIRECTIORS’  VETO 

Disclosure  of  company’s  shareholdings 
see  Shareholdings  of  company.  Dis- 
closure of 

Disclosure  of  interests  see  Directors — Dis- 
closure of  interests  ; Directors — Nominee 
directors ; Nominee  shareholders ; 
Take-over  bids — Directors’  interests 
Discount  houses  see  Banks  and  banking 
Disposal  of  assets  see  Assets  disposal 
Disolution  of  companies  see  Register  of 
companies 

Distribution  of  shares  see  Shares — Allot- 
ment 


Dividends — continued 
Unclaimed  dividends 
Report:  319,  380 

Evidence  : Chartered  Inst.  Secretaries, 
1826 ; General  Council  Bar,  976 ; 
Guest  Keen  N ettlefolds,  141 

Divine,  T.D.D.  see  General  Council  of 
the  Bar 
Donations 

Report:  50-53,  54 
Evidence : 

A.B.C.C.,  416 

Assoc.  Certified  & Corp.  Accountants, 
883 

Assoc.  Investment  Trusts,  728 
Board  of  Trade,  1568 
Brit.  Insurance  Assoc.,  616 
Clore,  549 

Committee  London  Clearing  Bankers, 
637 

Council  Scottish  Chambers  Commerce, 
903 

Courtaulds,  58,  21  (Q.  205-8) 
Economist,  262-3 
F.BJ.,  1444 
Gower,  1063 

Inst.  Chartered  Accountants,  1403 
Inst.  Chartered  Accountants  Scotland, 
1328 

Inst.  Directors,  794,  767  (Q.  3837) 

Law  Society,  1190 

J.  Lewis  Partnership,  205,  170  (Q. 

851-6),  178  (Q.  915) 

Lyons,  111,  72  (Q.  435-44),  84  (Q. 
529-38) 

E.  V.  Morgan,  270,  238  (Q.  1192-8) 
H.  S.  Morgan  etc.,  1021  (Q.  4976-92) 
Nat.  Chamber  Trade,  337 
Piercy,  116,  89  (Q.  566-73) 

Securities  & Exchange  Commission, 
1515-6 

Stock  Exchange  London,  1165 
T.U.C.,  994-5,  949  (Q.  4738-55) 
Door-to-door  selling  see  Securities 
Douglass,  H.  see  Trades  Union  Congress 
Du  Cann,  E.  D.  L.  see  Association  of 
Unit  Trust  Managers 
Dyson,  R.  G.  see  British  Overseas  Banks 
Association 


Diversification  of  activities  see  Activities 
changes 
Dividends 

(see  also  capital  surplus  distribution  ; 
SUBSIDIARY  COMPANIES — PRE-ACQUI- 
SITION PROFITS) 

Report:  158,  161,  165,  175,  180,  187, 
337,  339-41,  350,  495 
Evidence:  Baxter  and  Edey,  191,  200, 
161  (Q.  801-2) ; General  Council 
Bar,  985 ; Gower,  1053 ; Inst. 
Chartered  Accountants,  1367  (Q- 
6338-57) ; Inst.  Chartered  Account- 
ants Scotland,  1276  (Q.  605|8-66) ; 
H.S.  Morgan  etc.,  1067-8,  1047  (Q. 
5160-2) 


E 

Economist,  The 
Memorandum : 258-269 
Oral  evidence:  215-236  (Q.  979-1177) 
Edey,  H.  C. 

Memorandum:  192-204 
Oral  evidence:  145-69  (Q.  722-845) 
Edwards,  J.  M.  see  Courtaulds  Ltd. 
Employees,  Information  for 
Evidence:  TUC,  989,  935  (Q.  4649-60) 
Exempt  private  companies  see  Private 
companies 
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F 

F.B.I.  see  Federation  of  British  Industries 
Faculty  of  Advocates 
Memorandum'.  1296-1303 
Oral  evidence : 1221-1244 
Fairbaim,  R.  D.  see  Committee  of 
Scottish  Bank  General  Managers 
Fairbaim,  S.  L 
Memorandum : 735-741 
Oral  evidence:  695-708  (Q.  3501-3633) 
False  statements 
Report:  510,  511 
Evidence:  Board  of  Trade,  1606 
Fay,  E.  S. 

Memorandum:  831-34 

Oral  evidence:  783-91  (Q.  3973-4052) 

Fea,  W.  W.  see  Guest  Keen  & Nettlefolds 
Ltd. 

Federation  of  British  Industries 

Memorandum:  1443-1453 
Oral  evidence:  1378-1398  (Q.  6419- 

6580) 

Report : 1 17 

Ferguson,  N.  see  Trades  Union  Congress 
Finance  companies 

Evidence : Economist,  266-7  : Piercy,  95 
(Q.  621-3) 

Financial  Times  see  Newton,  Gordon 
Fleming,  P.  L.  see  Institute  of  Directors 
Fletcher,  G.  H.  see  Association  of  Unit 
Trust  Managers 
Floating  charges 
Report:  300-5,  306 

Evidence:  A.B.C.C.,  477;  Committee 
Scottish  Bank  Gen.  Managers,  501-2, 

461  (Q.  2319-21) ; Council  Scottish 
Chambers  Commerce,  905 ; F.B.I., 
1444 ; Inst.  Chartered  Accountants 
Scotland,  1334;  Law  Society,  1197 
Foreign  companies 

Report:  377,  406,  451,  456,  512-22, 
525 

Evidence : 

Accepting  Houses  & Issuing  Houses, 

406 

Assoc.  Certified  & Corp.  Accountants, 
895-6 

Board  of  Trade,  1596-7,  1544  (Q. 
6998-7000) 

Brit.  Insurance  Assoc.,  631 
Chartered  Inst.  Secretaries,  822 
Courtaulds,  31  (Q.  276-278) 

F.B.I.,  1451 

Gen.  Council  Brit.  Shipping,  344,  319 
(Q.  1616),  326  (Q.  1660) 

Guest  Keen  Nettlefolds,  140 
Inst.  Chartered  Accountants,  1429-30 
Inst.  Chartered  Accountants  Scot- 
land, 1342 

Inst.  Directors,  806-7,  76i8  (Q.  3838) 
Law  Society,  1208-10 

Foreign  investments  see  Investments, 
Foreign 

“ REPORT  ” references  are  to 
16 


Franks,  Sir  Oliver  see  Committee  of 
London  Clearing  Bankers 
Fraud  prevention  see  Dealers  in  securi- 
ties 

Fraudulent  trading  see  Directors — In- 
solvent companies 

Freeman,  P.  W.  see  Society  of  Invest- 
ment Analysts 

French,  H.  J.  S.  see  Accepting  Houses 
Committee 

G 

Gabell,  G.  N.  see  Chartered  Institute  of 
Secretaries 

Gammell,  W.  S.  see  Association  of  Invest- 
ment Trusts 

General  Council  of  British  Shipping 

Memorandum : 342-348 

Oral  evidence : 314-327  (Q.  1582-1663) 

Report:  414 

General  Council  of  the  Bar 
Memorandum : 962-988 
Oral  evidence:  907-935  (Q.  4421-4640) 
Report:  87,  210,  293 
German  company  management 
Evidence:  Economist,  259-60,  220  (Q. 

1029-30),  228  (Q.  1106-10) 
Gluckstein,  I.  M.  see  Lyons  (J.)  & Co. 
Godfrey,  J.  see  Institute  of  Directors 
Gorick,  H.  E.  see  General  Council  of 
British  Shipping 
Gower,  L.  C.  B. 

Memorandum : 1052-1063 
Granger,  P.  F.  see  Institute  of  Chartered 
Accountants  in  England  & Wales 
Greig,  C.  McNeil  see  National  Association 
of  Trade  Societies 

Guarantee,  Limitation  by  see  Limitation 
by  guarantee 

Guest,  Keen  & Nettlefolds  Ltd. 
Memorandum : 127-144 
Oral  evidence:  98-110  (Q.  641-721) 
Gunlake,  J.  H.  see  Institute  of  Actuaries 


H 

Hardman,  E.  G.  see  Chartered  Institute 
of  Secretaries 

Harris,  J.  E.  see  Association  of  Certified 
and  Corporate  Accountants 
Hatch,  J.  W.  see  Accepting  Houses  Com- 
mittee 

Henderson,  R.  F. 

Memorandum : 209-14 
Henderson  Smith,  H.  J.  see  British  Insur- 
ance Association 
Henle,  N.  F.  see  Law  Society 
Herbert,  Sir  Edwin  see  Association  of 
Investment  trusts 

Hill,  Roy  see  General  Council  of  British 
Shipping 
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Hills,  J.  H.  see  Association  of  Certified 
and  Corporate  Accountants 
Hire  purchase  companies 

Evidence : Piercy,  95  (Q.  621-623) 
Hirsch,  F.  see  Economist,  The 
Hobson,  Sir  Oscar  see  Association  of  Unit 
Trust  Managers 

Hodge,  A.  M.  see  Council  of  Scottish 
Chambers  of  Commerce 
Hogg,  S.  R.  see  Association  of  British 
Chambers  of  Commerce 
Holding  companies  see  Accounts — Hold- 
ing companies ; United  States  law — 
Holding  companies 

Holdings,  Disclosure  of  see  Shareholdings 
of  companies,  Disclosure  of 
Hubbard,  E.  P.  see  Association  of  Inter- 
national Accountants 

Hughes,  G.  T.  see  Guest,  Keen  & 
Nettlefolds  Ltd. 

Hull,  A.  F.  see  General  Council  of 
British  Shipping 

Hume.  Sir  Nutcombe  see  Federation  of 
British  Industries 

Hunter,  J.  A.  see  Stock  Exchange,  London 


I 

“ Incorporated  partnerships  ” see  Partner- 
ships 

Incorporation 

( see  also  memorandum  of  association  ; 

MINIMUM  MEMBERSHIP  ; “ ONE-MAN  ” 
COMPANIES  ; PARTNERSHIPS  ; PRE- 
INCORPORATION CONTRACTS  ; REGIS- 
TRATION FEES) 

Report : 21-31,  508,  511 
Evidence : 

Board  of  Trade,  1565,  1523  (Q. 

6814-33),  1527  (Q.  6852-5) 

Clore,  548,  518  (Q.  2546-58) 
Economist,  258,  261,  215  (Q.  980-3), 
216  (Q.  993),  225  (Q.  1087-8) 
1443,  1378  (Q.  6420-6) 

Inst.  Chartered  Accountants,  1‘399- 
1400 

Inst.  Chartered  Accountants,  Scot- 
land, 1325 

Law  Society,  1186-7,  1133  (Q. 
5438-61) 

Law  Society  Scotland,  1304,  1245 
(Q.  5803-24) 

H.  S.  Morgan  etc.,  1010  (Q.  4901-5) 
Nat.  Chamber  Trade,  337,  313  (Q. 

1574-6) 

Piercy,  115 
Wincott,  49 
Statutory  declaration 
Report : 30,  31 

Evidence:  Inst.  Directors,  792  ; Law 
Society  Scotland,  1305 


Independent  Television  Authority 

Report : 246 

Industrial  & Commercial  Finance  Cor- 
poration Ltd.  see  Piercy,  William 
(Baron  Piercy) 

Inspectors  appointed  by  Board  of  Trade 

Report:  141,  146,  147,  206,  213-17, 
218,  322,  329 
Evidence : 

A.B.C.C.,  480,  488,  439  (Q.  2125-9) 
Assoc.  Certified  & Corp.  Accountants, 
885-6 

Assoc.  Investment  Trusts,  730,  683 
(Q.  3417-22),  691  (Q.  3479-81) 
Board  of  Trade,  1572-3,  1607,  1532 
(Q.  6899-6903),  1533  (Q.  6915-64) 
Brit.  Insurance  Assoc.,  620,  558  (Q. 
2801-4) 

Clore,  553,  523  (Q.  2599-2601),  524 
(Q.  2608-9),  528  (Q.  2643) 
Committee  Scottish  Bank  Gen. 

Managers,  456  (Q.  2279-85) 

Council  Scottish  Chambers  Commerce, 
870  (Q.  4345-7) 

Faculty  Advocates,  1300,  1228  (Q. 
5698-9),  129  (Q.  5707-10),  1234  (Q. 
5737-41) 

Fay,  831-4,  783  (Q.  3973-89),  786  (Q. 
4006-52) 

F.B.I.  1446-7,  1389  (Q.  65-15-22),  1390 
(Q.  6425-35) 

General  Council  Bar,  929  (Q.  4603-5) 
Guest  Keen  Nettlefolds,  130 
Inst.  Chartered  Accountants  Scotland, 
1331 

Inst.  Directors,  797,  751  (Q.  3704-8) 
Law  Society,  1193-4,  1148  (Q.  5557- 
65),  1156  (Q.  5616) 

Law  Society  Scotland,  1312 
E.  V.  Morgan,  237  (Q.  1186-9) 

Nat.  Chamber  Trade,  338 
Newton,  67,  69,  42  (Q.  3'59-69),  47 
(Q.  417) 

Registrar  Companies  Court,  288  (Q. 
1399) 

Stock  Exchange  London,  1168 
Wincott,  53,  54,  13  (Q.  134-45) 
Instalment  purchase  of  shares  see  Shares — 
Instalment  purchase 
Institute  of  Actuaries 
Memorandum : 652-656 
Oral  evidence:  602-614  (Q.  3115-3184) 
Report : 41 1 

Institute  of  Chartered  Accountants  in 
England  and  Wales 

Memorandum:  1399-1442 
Oral  evidence:  1349-1378  (Q.  6212- 

6418) 

Report:  58,  117,  333-4,  337,  370,  384, 
392,  434 

Institute  of  Chartered  Accountants  of 
Scotland 

Memorandum:  1324-1348 
Oral  evidence:  1268-1295  (Q.  6001- 

6211) 

Report:  58,  337 
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Institute  of  Directors 

Memorandum : 792-809 

Oral  evidence : 743-768  (Q.  3634-3838) 

Insurance  companies 

(see  a/so  accounts— exemptions  from 
LEGAL  PROVISIONS) 

Report : 1!55,  156,  408-11,  412 
Evidence : Baxter  & Edey,  190 ; Brit. 
Insurance  Assoc.,  628430,  633-6,  568 
(Q.  2906-82),  579  (Q.  2986-3015)  ; /nst. 
Actuaries,  652-6,  603  (Q.  3116-84) ; 
Soc.  Investment  Analysts,  420-1,  379 
(Q.  1921-6) 

Interlocking  shareholdings 

( see  also  directors— appointment  ; vot- 
ing rights) 

Report : 151-3,  p.  20®  (para.  6) 

Evidence : 

Accepting  Houses  & Issuing  Houses, 
407 

Assoc.  International  Accountants,  423 
Brit.  Insurance  Assoc.,  632 
Cohen  and  Loss,  1490  (Q.  6725-7), 
1491  (Q.  6730) 

Law  Society,  1153  (Q.  5594) 

Piercy,  94  (Q.  611-13) 

International  "Accountants,  Association  of 
see  Association  of  International 
Accountants 

Investment  advisers  see  Investors — In- 
formation 
Investment  clubs 
Report'.  328 

Evidence : Board  of  Trade,  1586 ; 

Economist,  228  (Q.  1105) 

Investment  trusts 

(see  also  open  end  mutual  funds  ; unit 
trusts) 

Report'.  365-6 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
358  (Q.  1743-5) 

Assoc.  Investment  Trusts,  727,  693 
(Q.  3489-91) 

Cohen  & Loss,  1489  (Q.  6724-45) 

S.  I.  Fairbairn,  735-41,  695-708  (Q. 

3501-33) 

Gower,  1062 

Inst  Chartered  Accountants,  1368  (C- 
6342-3),  1369  (Q.  6352-4) 

H.  S.  Morgan  etc.,  1077, 1087, 1049  (Q. 

5176-82)  . . 

Securities  & Exchange  Commission, 
1517 

Investment  Trusts,  Association  of  see 
Association  of  Investment  Trusts 
Investments 

Report'.  363-6i,  369,  p.  215  (para.  16) 
American  investments 

Evidence:  R.  F.  Henderson  and  Tew 
214 

Company  investments 
(see  also  accounts — holding  com- 
panies ; shareholdings  of  com- 
pany ; subsidiary  companies) 

“ REPORT  ” references  are 


Investments — continued 

Company  investments — continued 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
405-6,  361  (Q.  1768-73) 

Assoc.  Certified  & Corp.  Account- 
ants, 892 

Assoc.  Investment  Trusts,  733,  690 
(Q.  3469-70),  694  (Q.  3492) 

Brit.  Insurance  Assoc.,  626 
Council  Scottish  Chambers  Com- 
merce, 905 

Courtaulds,  27  (Q.  253-66) 

Faculty  Advocates,  1241  (Q.  5777) 
Guest  Keen  Nettlefolds,  107  (Q. 
708-12) 

R.  F.  Henderson  & Tew,  186  (Q. 
967-8) 

Inst.  Chartered  Accountants,  1409, 
1423-4,  1362  (Q.  6298-6301) 

Inst.  Chartered  Accountants  Scot- 
land, 1333’,  1339,  1283  (Q.  6117- 
25) 

Inst.  Directors,  800 
E.  V.  Morgan,  273,  244  (Q.  1231-2) 
H.  S.  Morgan  etc.,  1044  (Q.  5131-3) 
Newton,  67-8 

Soc.  Investment  Analysts,  419,  382 
(Q.  1943-52),  385  (Q.  1961-6) 
T.U.C.,  991 
Foreign  investments 
Evidence:  Cohen  & Loss,  1499  (Q. 
6779-81) ; R.  F.  Henderson  & Tew, 
212 ; Inst.  Chartered  Accountants, 
1363  (Q.  6304-5);  E.  V.  Morgan, 
247  (Q.  1244) 

Investors 

Compensation  see  dealers  in  securi- 
ties ; stock  exchanges 
Information 

(see  also  activities  report  ; objects  of 
company  ; prospectuses) 

Report:  13,  137,  140,  243,  245,  252, 
263,  264,  317 
Evidence : 

Assoc.  Certified  & Corp. 
Accountants,  890 

Baxter  and  Edey,  188-9,  192,  149 
(Q.  735),  159  (Q.  786-7),  165  (Q. 
825-6),  168  (Q.  837-45) 

Board  of  Trade,  1569,  1581 
Cohen  & Loss,  1467  (Q.  6625-7), 
1493  (Q.  6746-51) 

Council  of  Assoc.  Stock  Exchanges, 
514  (Q.  2506-8),  517  (Q.  2534-9) 
Economist,  260 
Gower,  1061 

R.  F.  Henderson  & Tew,  209-14,  179 
(Q.  923-24),  187  (Q.  978) 

Inst.  Chartered  Accountants,  1361 
(Q.  6294) 

Inst.  Chartered  Accountants  Scot- 
land, 1283  (Q.  6113-25) 

E.  V.  Morgan,  273-4,  243  (Q.  1228- 
9),  244  <Q.  1231-43),  248  (Q. 
1247-53) 

H.  S.  Morgan  etc.,  1076,  1088,  1048 
(Q.  5172-5) 
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Investors — continued 
information — continued 

Securities  & Exchange  Commission, 
1517-8 

Soc.  Investment  Analysts,  418,  373 
(Q.  1850-6) 

Wincott,  48,  1 (Q.  9-23),  10  (Q.  99- 
108),  19  (Q.  189,  192) 

Protection 

(see  also  dealers  in  securities:  pros- 
pectuses ; stock  exchanges) 
Report : 17,  219,  226-7,  234,  264 
Evidence:  Newton,  69;  Stock 

Exchange,  1115  (Q.  5317-71); 

Wincott,  49,  1 (Q.  3-8) 

Responsibilities 

Report:  pp.  208-9  (para.  7) 
Evidence:  Economist,  258,  218  (Q. 
1016-26),  229  (Q.  1177);  Stock 
Exchange  London,  1129  (Q.  5414- 
5) ; T.U.C.,  952  (Q.  4762) ; Wincott, 
18  (Q.  187) 

Investors’  Chronicle,  The  see  Wincott, 
Harold 

Issuing  houses 

Report:  225 

Issuing  Houses  Association 
Memorandum : 395-417 
Oral  evidence:  349-372  (Q.  1664-1849) 


J 

Judicial  management 

Evidence:  Trade  Indemnity  Co.,  278, 
254  (Q.  1305-13),  255  (Q.  1325-30), 
256  (Q.  1332-33) 


K 

Keighley,  F.  see  Committee  of  London 
Clearing  Bankers 

Kempe,  L.  W.  see  British  Insurance 
Association 


L 

Lamb,  C.  G.  see  National  Association  of 
Trade  Protection  Societies 
Langford,  W.  B.  see  Board  of  Trade 
Larceny  Act,  1861 

Report:  466 

Laurie,  R.  B.  see  Law  Society  of  Scotland 
Law  enforcement  and  administration 

(see  also  inspectors  appointed  by 

BOARD  OF  TRADE) 

Report:  5-19,  122,  130,  147,  187,  231, 
234,  252,  259,  264,  440-2,  456, 
504-11 
Evidence : 

A.B.C.C.,  485 

Assoc.  Certified  & Corp.  Accountants, 
902 

Baxter  and  Edey,  167  (Q.  832-6) 


Law  enforcement  and  administration — 

continued 

Board  of  Trade,  1602-6,  1541  (Q. 
6970-3) 

Brit.  Insurance  Assoc.,  633 
Committee  London  Clearing  Bankers, 
601  (Q.  3110-12) 

Economist,  234  (Q.  1 162-8) 

Faculty  Advocates,  1303,  1238  (Q. 

5764-5),  1244  (Q.  5801) 

F.B.I.,  1452,  1398  (Q.  6577-9) 

Inst.  Chartered  Accountants  Scotland, 
1344 

Law  Society,  1185,  1213-4 
Nat.  Chamber  Trade,  341 
Stock  Exchange  London,  1180-1 
Law  of  Property  Act,  1925 
Evidence : General  Council  Bar,  983 
Law  Society 

Memorandum : 1185-1 220 
Oral  evidence:  1133-1158  (Q.  5437- 
5627) 

Law  Society  of  Scotland 
Memorandum:  1304-1323. 

Oral  evidence:  1245-1268  (Q.  5802- 
6000) 

Lawson,  H.  B.  see  Committee  of  London 
Clearing  Bankers 
Leckie,  J.  see  Board  of  Trade 
Lee,  G.  see  Economist,  The 
Lending  powers 
Report:  170-86,  187 
Evidence:  A.B.C.C.,  477,  433  (Q.  2065- 
77),  448  (Q.  2216-8) ; Assoc.  Certified 
& Corp.  Accountants,  883  ; Faculty 
Advocates,  1297;  F.B.I.,  1444;  Inst. 
Chartered  Accountants,  1404 ; Inst. 
Chartered  Accountants  Scotland,  1329  ; 
Piercy,  117 

Letterheads  see  Business  names — Letter- 
heads etc. ; Directors — Named  in  Letter- 
heads 

Lewis  (John)  Partnership  Ltd. 
Memorandum : 205-08 
Oral  evidence:  170-79  (Q.  846-919) 
Liabilities  Deferred  see  Deferred  liabilities 
Light,  H.  L.  see  Courtaulds  Ltd. 
Limitation  by  guarantee 
Report:  29,  70,  78 

Evidence : Assoc.  Certified  & Corp. 

Accountants,  882  ; Assoc.  Investment 
Trusts,  728 ; Board  of  Trade,  1568  ; 
Committee  Scottish  Bank  Gen. 
Managers,  496  ; General  Council  Bar, 
979 ; Inst.  Chartered  Accountants 
Scotland,  1328  ; Law  Society  Scotland, 
1307,  1253  (Q.  5872-6),  1267  (Q. 
5993-6) 

Limitation  of  objects  see  Objects  of  com- 
pany 

“Limited”,  Licensed  dispensation  with 

Report:  69,  78 

Evidence:  Board  of  Trade,  1568,  1530 
(Q.  6881-94) 

Lister,  T.  see  Institute  of  Chartered 
Accountants  of  Scotland 
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Loans 

(see  also  floating  charges) 

Report : 11  A,  380,  383,  397 
Evidence : Assoc.  Investment  Trusts, 
733 ; Baxter  and  Edey,  196 ; 
Chartered  Inst.  Secretaries,  819 ; 
R.  F.  Henderson  & Tew,  212 ; Inst. 
Chartered  Accountants,  1362  (Q. 
6302-3);  Inst.  Chartered  Account- 
ants Scotland,  1339 

To  directors  see  directors — loans 
(public  companies)  ; private  com- 
panies 
To  officers 

Evidence:  Chartered  Inst.  Secretaries, 
813 

Lofthouse,  H.  E.  see  Lyons  (J.)  & Co. 
London  Clearing  Bankers,  Committee  of 
see  Committee  of  London  Clearing 
Bankers 

London  Stock  Exchange  see  Stock 
Exchange,  London 
Loss,  Louis 

Oral  evidence:  1455-1501  (Q.  6581- 
6972) 

Losses  see  Profit  and  loss  account 
Low,  R.  V.  see  British  Overseas  Banks 
Association 

Luxton,  W.  J.  see  Association  of  British 
Chambers  of  Commerce 
Lyons  (J.)  & Co.  Ltd. 

Memorandum:  111-114 

Oral  evidence:  71-86  (Q.  418-539) 


M 

McDaniel,  C.  D. 

Memorandum:  1093-1097 
Oral  evidence:  1023-1051  (Q.  4993- 
5814) 

McDougall,  E.  H.  V.  see  Institute  of 
Chartered  Accountants  of  Scotland 
Mackay,  J.  P.  H.  see  Faculty  of  Advocates 
Mackintosh,  D.  D.  see  Law  Society 
Maclean,  Sir  Robert  see  Council  of 
Scottish  Chambers  of  Commerce 
Magazines  see  Press 
Management 

{see  also  judicial  management  ; meet- 
ings ; OWNERSHIP  AND  CONTROL) 

Report:  125,  131,  501,  503 
Evidence:  General  Council  Brit. 

Shipping,  323  (Q.  1637-38) ; Nat. 
Chamber  Trade,  340-1 
Qrculars  for  proxy  votes  see  proxy 
votes 

Definition  of  “ manager  ” 

Evidence:  Courtaulds,  65 
Germany 

Evidence:  Economist,  259-60,  220  (Q. 
1029-30),  228  (Q.  1106-10) 

Restrictions  on  commencement  of  busi- 
ness see  commencement  of  business 

“REPORT”  references  are  to 
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Management  companies  see  Management 
contracts 

Management  contracts 
Report:  96,  99,  122 
Evidence:  Inst,  of  Directors,  753  (Q. 
3717-29),  755  (Q.  3739-46) 
Management  shares  see  Shares 
Mann,  J.  A.  see  General  Council  of 
British  Shipping 

Mantle,  P.  J.  see  Board  of  Trade 
Mathys,  H.  R.  see  Courtaulds  Ltd. 

Meetings 

{see  also  directors — meetings) 

Report:  102-3,  297,  306,  457-9,  465, 
468 

Evidence : 

Accepting  Houses  & Issuing  Houses, 
406,  411 
A.B.C.C.,  484 

Assoc.  Certified  & Corp.  Account- 
ants, 896-7 

Assoc.  Internat.  Accountants,  423 
Assoc.  Investment  Trusts,  1'14- 
Board  of  Trade,  1597-8,  1602 
Brit.  Insurance  Assoc.,  631 
Chartered  Inst.  Secretaries,  824-5 
Committee  London  Clearing  Ban- 

Courtaulds,  23  (Q.  228-30) 
Economist,  220  (Q.  1026-8) 

Gen.  Council  Brit.  Shipping,  322 
(Q.  1629-32) 

General  Council  Bar,  966-7,  976, 
984,  985,  916  (Q.  4489-93) 

Gower,  1053 

Guest  Keen  Nettlefolds,  134,  140, 
103  (Q.  688-93) 

Inst.  Chartered  Accountants,  1430-1 
Inst.  Chartered  Accountants  Scot- 
land, 1342-3 

Law  Society,  1210-1,  1134  (Q.  5446- 
7) 

H.  S.  Morgan  etc.,  1068-9,  1085 
Stock  Exchange  London,  1179 
Notice  of  meetings 
Report:  138,  140 
Representation  of  corporations 

Evidence:  General  Council  Bar.  966, 
916  (Q.  4494-99) 

Resolutions 

Report:  460,  468,  503 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
406-7,  411 
A.B.C.C.,  484 

Assoc.  Certified  & Corp.  Account- 
ants, 897 

Board  of  Trade,  1598-9 
Brit.  Insurance  Assoc.,  631,  632 
Chartered  Inst.  Secretaries,  825 
Council  Scottish  Chambers  Com- 
merce, 906 
Courtaulds,  64 
F.B.I.,  1451 

General  Council  Bar,  966-1,  981 
Guest  Keen  Nettlefolds,  134,  140 
Inst.  Chartered  Accountants,  1431 

PARAGRAPH  NUMBERS 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Meetings-^-cootiiuied. 

Resolutions — continued . 

Inst.  Chartered  Accountants  Scot- 
land, 1343 
Inst.  Directors,  807 
Law  Society,  1211,  1136  (Q.  5471-2) 
Lyons,  114 
Newton,  69 

Registrar  Companies  Court,  303  (Q. 
1494) 

“ Statutory  meeting  ” 

Report:  65,  67 
Stockholder-proposal  rule 

Evidence:  Cohen  & Loss,  1482  (Q. 
6690-2);  Gower,  1059;  H.  S. 
Morgan  etc.,  1075 

Members,  Deceased  see  Deceased  members 
Members,  Register  of  see  Register  of 
members 

Membership  see  Incorporation  ; Minimum 
membership 

Memorandum  of  association 

(see  also  objects  of  company  ; ultra 
vires) 

Report:  35,  72-5,  78 
Evidence:  Board  of  Trade,  1565  ; Brit. 
Insurance  Assoc.,  615,  633,  558 
(Q.  2805-30);  Clore,  548;  Cour- 
taulds,  58  ; General  Council  Bar, 
978  ; Inst.  Chartered  Accountants, 
1400 

Minimum  membership  see  minimum 
MEMBERSHIP 
Winding-up  clauses 
Report:  72-5,  78 

Menzies,  A.  E.  S.  see  Institute  of  Directors 
Mergers  see  United  States  law — Mergers 
Miller,  O.  B.  see  Lewis  (John)  Partner- 
ship Ltd. 

Miller,  W.  G.  N.  see  Association  of  Unit 
Trust  Managers 

Mines,  K.  see  Association  of  International 
Accountants 
Minimum  membership 

(see  also  “ one-man  ” companies) 

Report:  21-4,  31 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
395,  408,  349  (Q.  1665) 

A.B.C.C.,  475 

Assoc.  Certified  & Corp.  Accountants, 
880,  835  (Q.  4054-63) 

Brit.  Insurance  Assoc.,  631 
Chartered  Inst.  Secretaries,  810,  768 
(Q.  3840-6) 

Clore,  519  (Q.  2554) 

Committee  Scottish  Bank  Gen. 

Managers,  495,  450  (Q.  2234-40) 
Guest  Keen  Nettlefolds,  127 
Inst.  Chartered  Accountants,  1339-40 
Law  Society,  11i85-6,  1113  (Q.  5438- 
49) 

Law  Society  Scotland,  1304,  1245 
(Q.  5803-4) 

Minimum  subscription  of  capital  see 
Incorporation 


Minorities 

(see  also  shares — class  rights  ; take- 
over BIDS — COMPULSORY  BUYING- 
OUT  ; VOTING  RIGHTS  ; WINDING-UP — 
“JUST  AND  EQUITABLE”) 

Report : 17,  72-5,  153,  178,  187,  193-4, 
198,  199-212 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
399-400 

A.B.C.C.,  478-9,  433  (Q.2070-6),  437 
(Q.  2108-17),  446  (Q.  2199-2208) 
Assoc.  Certified  & Corp.  Accountants, 
885 

Assoc.  Investment  Trusts,  730 
Board  of  Trade,  1571,  1533  (Q.  6915- 

64) 

Brit.  Insurance  Assoc.,  618 
Chartered  Inst.  Secretaries,  811,  816-7, 
769  (Q.  3847-51),  778  (Q.  3926-35) 
Clore,  550,  523  (Q.  2599-2601) 

Council  Scottish  Chambers  Commerce, 
904,  868  (Q.  4335) 

Economist,  263 
Faculty  Advocates,  1299 
F.B.I.,  1446 

General  Council  Bar,  963,  986-8,  910 
(Q.  4448-60),  928  (Q.  4596-4602) 
Gower,  1053-4 

Inst.  Chartered  Accountants,  1406 
Inst.  Directors,  798-9,  750  (Q.  3700- 
13) 

Law  Society,  1192-3,  1147  (Q.  5549- 

65) ,  1155  (Q.  5610-5) 

Law  Society  Scotland,  1308-12,  1320- 
1,  1256  (Q.  5889-5928) 

H.  S.  Morgan  etc.,  1069,  1012  (Q. 
4909-18) 

Nat.  Chamber  Trade,  338 
Piercy,  118,  92  (Q.  594-5) 

Registrar  Companies  Court,  330-1, 
285  (Q.  1386-1411),  295  (Q.  1445), 
298  (Q.  il460),  303  (Q.  1493) 

Stock  Exchange  London.  1167 
Wincott,  52,  13  (Q.  134-45) 

Molony  (Consumer  Protection)  Committee 
Report : 444 

Money  and  non-money  rights  see  Assets 
Morgan,  E.  V. 

Memorandum : 270-74 
Oral  evidence:  236-49  (Q.  1178-1253) 
Morgan,  H.  S. 

Oral  evidence:  999-1051  (Q.  4822-5184) 
Morgan  Stanley  & Co. 

Memorandum:  1078-1092 
Oral  evidence  (H.  S.  Morgan  etc.):  999- 
1051  (Q.  4822-5184) 

Morley,  C.  D.  see  Stock  Exchange  London 
Mortlock,  P.  J.  see  National  Chamber  of 
Trade 

Multiple  directorships  see  Directors — 
Multiple  directorships 
Municipal  and  General  Securities  Ltd.  see 
Fairbairn,  S.  I. 

Murray,  L.  see  Trades  Union  Congress 
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Names  see  Business  names 
National  Association  of  Trade  Protection 
Societies 

Oral  evidence".  464-474  (Q.  2336-2401) 
Report:  60 

National  Chamber  of  Trade 
Memorandum:  337-341 
Oral  evidence:  304-314  (Q.  1503-1581) 
Neil,  M.  see  Council  of  Scottish  Chambers 
of  Commerce 

New  York  Stock  Exchange 
Report:  p.  209  {para . 10) 

Newspapers  see  Press 
Newton,  Gordon 
Memorandum:  66-69 
Oral  evidence:  36-47  (Q.  299-417) 

NicoL  W.  A.  see  Guest,  Keen  & Nettle- 
folds  Ltd. 

No  par  yalue  shares 
Report:  17,  32-33,  34 
Evidence : 

Accepting  Houses  & Issuing  Houses, 

3 96,  416,  350  (Q.  1671-7) 

A.B.C.C.,  475 

Assoc.  Certified  & Corp.  Accountants, 

881,  838  (Q.  4074-7) 

Assoc.  Investment  Trusts,  728,  680 
(Q.  3391) 

Baxter  & Edey,  198 
Brit.  Insurance  Assoc.,  615 
Chartered  Inst.  Secretaries,  811,  770 
(Q.  3851-63),  782  (Q.  3968-70) 
Clore,  548 

Council  Assoc.  Stock  Exchanges,  545, 
505  (Q.  2428-33) 

Council  Scottish  Chambers  Commerce, 

903 

Courtaulds,  58,  21  (Q.  203-4) 
Economist,  261-2,  230  (Q.  1124-5), 
232  (Q.  1145) 

F.B.I.,  1443,  1380  (Q.  6442-3) 

Gower,  1053 

Guest  Keen  Nettle  folds,  128 
Inst.  Chartered  Accountants,  1400 
Inst.  Chartered  Accountants  Scotland, 
\211  (Q.  6068-9),  1294  (Q.  6208- 
10) 

Inst.  Directors,  793 
Law  Society,  1188,  1138  (Q.  5479-83), 
1140  (Q.  5496-7) 

Law  Society  Scotland,  1306,  1249,  (Q. 
5840-3) 

H.  S.  Morgan  etc.,  1067,  1084-5,  1007 
(Q.  4872-81) 

Nat.  Chamber  Trade,  337,  305  (Q. 

1512-3) 

Newton,  66 

Piercy,  115,  88  (Q.  554) 

Registrar  Companies  Court,  328,  281 
(Q.  1357-63),  292  (Q.  1423) 

Soc.  Investment  Analysts,  422 
Stock  Exchange  London,  1164,  1102 
CQ.  5209-12) 

T.U.C.,  937  (Q.  4660-6) 

Wincott,  49,  5 (Q.  53-62) 


Nominee  directors  see  Directors — Nominee 
directors 


Nominee  shareholders 


(see  also  register  of  shareholdings  ; 

SECURITIE S — INSIDER  TRADING  ; 
SHAREHOLDINGS  OF  COMPANY) 

Report:  15,  141-7,  186,  193,  475 
Evidence : 

Accepting  Houses  & Issuing  Houses, 

400,  353  (Q.  1697-1702). 

A.B.C.C.,  480,  488,  439  (Q.  2130-76), 
449  (Q.  2227-31) 

Assoc.  Certified  & Corp.  Accountants, 
886 

Assoc.  Investment  Trusts,  731,  684 
(Q.  3423-52) 

Board  of  Trade,  1573,  1540  (Q.  6965- 
95) 

Brit.  Insurance  Assoc.,  620 
Chartered  Inst.  Secretaries,  817,  819- 
20,  780  (Q.  3946-57),  782  (Q.  3971- 
2) 

Clore,  550,  524  (Q.  2602-9),  525  (Q. 

2623-4),  528  (Q.  2646-9) 

Committee  London  Clearing  Bankers, 
638-41,  585  (Q.  3037-57) 
Committee  Scottish  Bank  General 
Managers,  497-8,  454  (Q.  2269-85) 
Council  Scottish  Chambers  Commerce, 
904,  '869  (Q.  4338-51) 

Courtaulds,  25  (Q.  238-9) 

Economist,  264,  221  (Q.  1043-60), 
229  (Q.  1112-6),  230  (Q.  1131-4) 
Faculty  Advocates,  1300-1,  1235  (Q. 
5742-52) 

F.B.I.,  1447,  1390  (Q.  6523-35) 
General  Council  Bar,  929  (Q.  4603-8) 
Guest  Keen  Nettle  folds,  131-2 
Inst.  Chartered  Accountants  Scotland, 
1331-2,  1290  (Q.  6167-75) 


Inst.  Directors,  799 
Law  Society,  1194,  1150  (Q.  5574-6) 
Law  Society  Scotland,  1267  (Q.  5991- 
2) 

Lvons,  113,  77  (Q.  480-9) 

F.  V . Mnrean.  270-1.  237  (Q.  1180- 


Nat.  Chamber  Trade,  338,  3'11  (Q. 
1560) 

Newton,  61,  43  (Q.  370-85) 

Piercy,  118,  92  (Q.  596-609),  96  (Q. 

631),  97  (Q.  634-6,  640) 

Stock  Exchange  London,  1168 
T.U.C.,  993-4,  948  (Q.  4732-6) 
Wincott,  54,  15  (Q.  151-7) 


Non-profit-making  bodies 

Report:  444,  456 

Evidence:  Nat.  Assoc.  Trade  Protection 
Societies,  467  (Q.  2357) 

Northern  Ireland  Company  Law  Amend- 
ment (Patton)  Committee 

Report : 84 

Norton,  Sir  Charles  see  Law  Society 
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Objects  of  company 

{see  also  activities  changes  ; investors 

— INFORMATION  ; ULTRA  VIRES) 

Report : 36-7,  39,  43,  45-89,  54 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
395-6,  350  (Q.  1669-70) 

A.B.C.C.,  475,  430  (Q.  2046-57) 
Assoc.  Investment  Trusts,  727 
Board  of  Trade,  1565,  1530  (Q.  6881- 
5) 

Brit.  Insurance  Assoc.,  615,  588  (Q. 
2805-30) 

Chartered  Inst.  Secretaries,  $10-1,  769 
CQ.  3847-51) 

Committee  Scottish  Bank  General 
Managers,  495 

Council  Assoc.  Stock  Exchanges,  545, 
504  (Q.  2418-22) 

Council  Scottish  Chambers  Commerce, 
903,  875  (Q.  4388-95) 

Faculty  Advocates,  1296,  1222  (Q. 

5635-51) 

F.B.I.,  1443 

General  Council  Bar,  978 
Guest  Keen  Nettlefolds,  127,  99  (Q. 
653-67) 

Inst.  Chartered  Accountants  Scotland, 
1325-6 

Inst.  Directors,  793,  745  (Q.  3644-50), 
766  (Q.  3818) 

Law  Society,  1 187-8,  1136  (Q.  5462- 
78) 

Law  Society  Scotland,  1305-6,  1248 
(Q.  5831-49) 

Lyons,  111,  71  CQ.  419-34) 

Nat.  Chamber  Trade,  337,  305  (Q. 
1510-11) 

Piercy,  115,  87  CQ.  543-53),  96  (Q. 
632-3) 

Registrar  Companies  Court,  328,  280 
CQ.  1347-50),  296  CQ-  1452-54) 
Stock  Exchange  London,  1164,  1099 
CQ.  5196) 

Wincott,  48,  3 CQ-  24-52) 

Ocldeston,  C.  T.  see  Council  of  Associated 
Stock  Exchanges 

Offers  for  sale  see  Prospectuses 

“ One-man  ” companies 

Report:  21,  25 
Evidence : 

Assoc.  Certified  & Corp.  Accountants. 

881,  835  (Q.  4054-62) 

Board  of  Trade,  1565 
Clore,  548,  519  CQ.  2555-7) 
Committee  Scottish  Bank  General 
Managers,  495,  450  (Q.  2239) 
Economist,  261,  216  CQ-  994-1008), 
227  (Q.  1104) 

Faculty  Advocates,  1296 
F.B.I.,  1443 

Guest  Keen  Nettlefolds,  98  CQ-  642- 
53) 

Inst,  of  Chartered  Accountants,  1399 
Law  Society,  1188 


“ One-man  **  companies — continued 
Law  Society  Scotland,  1306 
Newton,  36  CQ.  299) 

Open  end  mutual  funds 
( see  also  investment  companies  ; unit 
trusts) 

Report:  241,  326-7,  329 
Evidence : 

Assoc.  Unit  Trust  Managers,  712 
713,  659  CQ-  3197-27) 

Board  of  Trade,  1578,  1585-6,  1557 
CQ.  7106-116) 

Economist,  223  CQ.  1069-73) 

S.  I.  Fairbairn,  735-41,  695  CQ-  3501- 
3633) 

Gower,  1062 
Law  Society,  1201-2 
H.  S.  Morgan  etc.,  1049  CQ-  5177-9) 
Options  see  Directors — Dealing  in  own 
company’s  shares ; Remuneration  by 
options 

Osborne,  H.  see  Board  of  Trade 
Overheads 

Report:  351-2,  373,  383,  397 
Evidence:  Inst.  Chartered  Accountants. 
1423,  1362  (Q.  6297)  ; Inst.  Chartered 
Accountants  Scotland,  1285  CQ-  6133- 
4),  1290  CQ.  6165-6) 

Owen,  A.  see  Council  of  Associated  Stock 
Exchanges 

Ownership  and  control 

( see  also  directors  ; management  ; 

shares  ; subsidiary  companies  ; 
take-over  bids  ; ultra  vires) 
Report,  14,  39,  100-13,  126,  132,  186, 
pp.  207-9  {para.  3-8) 

Evidence : 

Board  of  Trade,  1568-9 
Clore,  549,  521  CQ.  2574-80) 
Economist,  258,  218  CQ-  1016-26), 
229  CQ-  1117) 

Guest  Keen  Nettlefolds,  130 
Law  Society,  1190-1,  1144  (Q.  5530- 
48) 

Law  Society  Scotland,  1307-8 
Nat.  Chamber  Trade,  338 
Piercy,  116-17 

Registrar  Companies  Court,  329, 
282  CQ-  1364-81) 

T.U.C.,  952  CQ-  4762),  953  CQ-  4765- 

7) 

Borrowing  power  see  borrowing 
powers 

Changes  in  activities  see  activities 
changes 

Disposal  of  undertaking  see  assets 
disposal 

Interlocking  shareholdings  see  inter- 
locking shareholdings 
Issues  of  shares  see  shares — issues 
Lending  power  see  lending  powers 
Nominee  directors  see  directors — 
NOMINEES 

Nominee  shareholders  see  nominee 

SHAREHOLDERS 

Shareholders’  standing  committee  see 
SHAREHOLDERS — STANDING  COMMITTEE 
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Partnerships 

Report : 71,  76-77,  78 
Evidence : 

A.B.C.C.,  476,  429  (Q.  2038-43) 

Assoc.  Certified  & Corp.  Account- 
ants. 881,  838  (Q.  4078-80) 

Board  of  Trade , 1566,  1528  (Q. 
6868-80) 

Clore,  548 

Council  Scottish  Chambers  Com- 
merce, 903,  859  (Q.  4262-9) 
Economist,  261,  218  (Q.  1009-15), 

228  (Q.  1105) 

Inst.  Chartered  Accountants,  1400-1 
Inst.  Chartered  Accountants  Scot- 
land, 1326-7 

Law  Society,  1188-9,  1140  (Q.  5498- 
516) 

H.  S.  Morgan  etc.,  1024  (Q.  4996- 
5002) 

Nat.  Chamber  Trade,  337 
Piercy,  115 

Trade  Indemnity  Co.,  251  (Q.  12T3) 

“ Incorporated  partnership  ” 

Report : 72 

Evidence-.  Law  Society  Scotland, 
1311-2,  1257  (Q.  5904-28) 

Payments  authorised  by  the  Act  see 
Charges  authorised  by  the  Act 
Peet,  W.  Norman  see  National  Associa- 
tion of  Trade  Protection  Societies 
Pegler,  J.  B.  H.  see  British  Insurance 
Association 

Penalties  see  Law  enforcement  & adminis- 
tration 

Pension  funds 

(see  also  directors — pensions) 

Evidence : 

Accepting  Houses  & Issuing  Houses, 
407,  365  (Q.  1797-1800) 

Assoc.  Investment  Trusts,  691  (Q. 
3474) 

Committee  London  Clearing  Bankers, 
597  (Q.  3092-5) 

Council  Assoc.  Stock  Exchanges,  546, 
514  (Q.  2513-7) 

FR.I.,  1452 

Inst.  Chartered  Accountants,  1361 
(Q.  6295-6) 

Inst.  Chartered  Accountants  Scotland, 
1283  (Q.  6110-2) 

/.  Lewis  Partnership,  207,  174  (Q. 
890-2),  175  (Q.  896-901),  177  (Q. 
908-9,  Q.  911-4) 

Newton,  69,  46  (Q.  408-14) 

Stock  Exchange  London,  1179 
Periodical  publications  see  Press 
Permitted  dealings  rule  see  Stock 
exchanges 
Petito,  F.  A. 

Oral  evidence  (H.  S.  Morgan  etc.):  999- 
1051  (Q.  4822-5184) 

Phillips,  J.  F.  see  Chartered  Institute  of 
Secretaries 

“ REPORT  ” references  are  to 
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Phillips,  P.  see  Association  of  Certified 
and  Corporate  Accountants 
Phillips,  S.  E.  see  Trade  Indemnity  Co. 
Ltd. 

Piercy,  William  (Baron  Piercy) 
Memorandum:  115-126 
Oral  evidence:  86-98  (Q.  540-640) 
Political  donations  see  Donations 
Powell,  Sir  Richard  see  Board  of  Trade 
Powers  of  company  see  Objects  of  com- 
pany 

Pre-acquisition  profits  see  Subsidiary  com- 
panies 

Pre-emptive  rights  see  Shares 
Prefabricated  companies 

Evidence:  Board  of  Trade,  1566,  1526 
(Q.  6841-3,  Q-  6846-9) ; Law  Society, 
1134  (Q.  5455-6);  Law  Society  Scot- 
land, 1304-5,  1245  (Q.  5805-15) 
Preference  shares 
Conversion 
Report:  197,  198 

Evidence:  Board  of  Trade,  1587; 
Chartered  Inst.  Secretaries,  822 
Extinguishment 
(see  also  capital  reduction) 

Report:  163,  167,  187,  195-6,  198, 
371,  380 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
413-4,  365  (Q.  1749-96) 

A.B.C.C.,  479 

Assoc.  Certified  & Corp.  Account- 
ants, 885,  850  (Q.  4191-6) 

Brit.  Insurance  Assoc.,  619 
Chartered  Inst.  Secretaries,  770  (Q- 
3851-63) 

F.B.I.,  1446,  1453 
General  Council  Bar,  980 
Inst.  Chartered  Accountants,  1424 
Law  Society,  1138  (Q.  5484-95) 

Nat.  Chamber  Trade,  338 
Registrar  Companies  Court,  294 
(Q.  1440-4) 

Stock  Exchange  London,  1167-8, 
1113  (Q.  5297-5313) 

Wincott,  53,  14  (Q.  146-50) 

Pre-incorporation  contracts 

Report:  44,  54 

Evidence:  Gower,  1052;  H.  S.  Morgan 
etc.,  1065 
Press 

Advertisements  as  circulars 
Report:  255,  264 
Protection  under  law  of  libel 
Evidence:  Law  Society,  1215 

Prevention  of  fraud  see  Dealers  in  securi- 
ties 

Private  companies 

(see  also  audit— private  companies’ 

EXEMPTION  ; CREDIT  ENQUIRIES  ; 

partnerships) 

Report:  15,  20,  22-3,  55-63,  64-67,  72- 
5,  211 
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Private  companies — continued 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
39 6,  412-3,  350  (Q.  1678-84) 
A.B.C.C.,  476 

Assoc.  Certified  & Corp.  Accountants, 
880-2,  835  (Q.  4054-63),  838  (Q. 
4081-113) 

Assoc.  Investment  Trusts,  728,  680 
(Q.  3392-3) 

Baxter  & Edey,  161  (Q.  799-801),  162 
(Q.  806),  166  (Q.  827) 

Board  of  Trade,  1567,  1571.  1524 
(Q.  6825),  1527  (Q.  6854-67) 
Chartered  Inst.  Secretaries,  <811-2,  822, 
769  (Q-  3842-6),  771  (Q.  3864-85) 
Clore,  519  (Q.  25159-69) 

Committee  London  Clearing  Bankers, 
582  (Q.  3020-2) 

Committee  Scottish  Bank  General 
Managers,  496,  452  (Q.  2255-63) 
Council  Scottish  Chambers  Commerce, 
903,  860  (Q.  4270-97) 

Economist,  261,  216  (Q.  984-92),  225 
(Q.  1090),  230  (Q.  1122-3),  234  (Q. 
1169-72) 

Faculty  Advocates,  1238  (Q.  5762-3) 
F.B.I.,  1444,  1453,  1381  (Q.  6444-58) 
General  Council  Bar,  965-6,  979,  915 
(Q.  4487-8) 

Guest  Keen  Nettlefolds,  128s  102  (Q. 
671-6) 

Inst.  Chartered  Accountants,  1401-2 
Inst.  Chartered  Accountants  Scotland, 
1327,  1294  (Q.  6203-7) 

Inst.  Directors,  765  (Q.  3807-8) 

Law  Society,  1189-90,  1215-6,  1219- 
20,  1142  (Q.  5517-29) 

Law  Society  Scotland,  1306-7,  1247 
(Q.  5821-2),  1250  (Q.  5844-70) 

E.  V.  Morgan,  244  (Q.  1230) 

Nat.  Assoc.  Trade  Protection  Societies, 
468  (Q.  2366-82),  472  (Q.  2390),  473 
(Q.  2400-1) 

Nat.  Chamber  Trade,  337,  305  (Q. 
1510-3,  1516-32),  312  (Q.  1561-3, 
1567-73) 

Newton,  66,  36  (Q.  300-5) 

Piercy,  115-6,  88  (Q.  556-65) 
Registrar  Companies  Court,  329 
Soc.  Investment  Analysts,  384  (Q. 
1953-6) 

Trade  Indemnity  Co.,  275-7,  250  (Q- 
1263-92),  255  (Q.  1314-24),  256  (Q. 
1331,  1335) 

T.U.C.,  989-90,  938  (Q.  4667-76) 
Wincott,  1 (Q.  63-69) 

Profit  and  loss  account 

Report:  381-92,  397,  519,  pp.  214-5 
{para.  14-15) 

Evidence : 

Courtaulds,  61,  30  (Q.  269-73) 
Economist,  226  (Q.  .1095-6) 

Inst.  Chartered  Accountants,  1419-20, 
1368  (Q.  6341-51) 

Inst.  Chartered  Accountants  Scotland, 
1339,  1286  (Q.  6137) 

H.  S.  Morgan  etc.,  1074 


Profit  and  loss  account — continued 

Securities  & Exchange  Commission, 
1511 

Soc.  Investment  Analysts,  418,  385 
(Q.  1967-8) 

Trade  Indemnity  Co.,  256  (Q.  1331) 
T.U.C.,  991 

Profit-sharing  see  Co-partnership  schemes 
Profits 

Capitalisation  see  shares — issues  to 

EXISTING  SHAREHOLDERS 

Definition 

Report:  335,  337,  340,  350,  392 
Evidence : 

Assoc.  Certified  & Corp.  Account- 
ants, 892 

Assoc.  Investment  Trusts,  694  (Q. 
3493) 

Baxter  & Edey,  190-1,  193-5,  196, 
148  (Q.  732-41),  154  (Q.  763-4) 
Brit.  Insurance  Assoc.,  627 
F.B.I.,  1450 

Inst.  Chartered  Accountants,  1419- 
20,  1349  (Q.  6215),  1367  (Q.  6337- 
8) 

Inst.  Chartered  Accountants  Scot- 
land, 1338 
Law  Society,  1203 
Nat.  Chamber  Trade,  340 
Trade  Indemnity  Co.,  277 
Wincott,  56 

Subsidiary  companies  see  subsidiary 
COMPANIES — PRE- ACQUISITION  PROFITS 
Properties  shown  in  accounts 
Report : 362,  369 
Prospectuses 
(see  also  circulars) 

Report:  220-2,  235-45,  252,  324,  329, 
512,  520-2,  525 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
402-4,  355  (Q.  1716-40) 

A.B.C.C.,  482 

Assoc.  Certified  & Corp.  Account- 
ants, 890,  854  (Q.  4223-4) 

Assoc.  Investment  Trusts,  689  (Q. 
3456-61) 

Baxter  & Edey,  192 

Board  of  Trade,  1577-9,  1549  (Q. 

7039-40),  1553  (Q.  7068) 

Brit.  Insurance  Assoc.,  621,  624,  568 
(Q.  2899-290 5) 

Chartered  Inst.  Secretaries,  820 
Clore,  552 

Cohen  & Loss,  1455  (Q.  6588-6679) 
Committee  London  Clearing  Ban- 
kers, 642,  592  (Q.  3066-70),  602 
(Q.  3113-4) 

Gen.  Council  Brit.  Shipping,  321 
(Q.  1622-4),  323  (Q.  1639-40) 
Gower,  1056 

R.  F.  Henderson  & Tew,  213 
Inst.  Chartered  Accountants,  1412 
Inst.  Chartered  Accountants  Scot- 
land, 1335 

Law  Society,  1199-1200 
J.  Lewis  Partnership,  207 
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Prospectuses — continued 

H.  S.  Morgan  etc.,  1071-3,  1083, 
1085-6,  1090-2,  1028  (Q.  5009-74), 
1039  (Q.  5090-2) 

Nat.  Chamber  Trade,  339 
Newton,  68 

Piercy,  94  (Q.  617-24),  96  (Q.  630) 
Securities  & Exchange  Commission, 
1509-10 

Stock  Exchange  London,  1172-4, 
1176,  1.116  (Q.  5322-41),  1123  (Q. 
5362-5),  1124  (Q.  5372-88) 
Wincott , 20  (Q.  196-201) 
Advertising 

Report : 246,  252,  324 
Evidence : Cohen  & Loss,  1494  (Q. 
6752-4)  ; Stock  Exchange  London, 
1176-7 

Board  of  Trade  scrutiny 
Report : 251,  252 

Evidence : Board  of  Trade,  1554  (Q. 
7075-7) 

Certificates  of  exemption 
Report:  242,  249,  252 
Evidence:  Accepting  Houses  & 

Issuing  Houses,  404,  357  (Q.  1730) ; 
Assoc.  Certified  & Corp.  Account- 
ants, 890 ; Gen.  Council  Brit.  Ship- 
ping, 324  (Q.  1640) ; Inst.  Chartered 
Accountants,  1413;  Law  Society, 
1200 ; Stock  Exchange  London, 
1175-6,  1181-3,  1130  (Q.  5422-31) 
Registration 

Report:  251,  252 

Evidence:  Board  of  Trade,  1578-9, 
1553  (Q.  7068) ; Chartered  Inst. 
Secretaries,  820 
Statements  in  lieu 
Report:  247,  252 

Evidence:  Accepting  Houses  & Issu- 
ing Houses,  403,  356  (Q.  1724-40) 
Unquoted  securities 
Report:  249,  251,  252 
Evidence:  Board  of  Trade,  1554  (Q. 
7075-7) ; Piercy,  620-4 ; Stock 
Exchange  London,  1175,  1120  (Q. 
5343-61) 

Provisions  see  Overheads 


Proxy  votes — continued 
Law  Society,  1211 
Lyons,  114 

H.  S.  Morgan  etc.,  1075,  1084,  1038 
(Q.  5089),  1039  (Q.  5093-8),  1043 
(Q.  5123-4) 

Newton,  69,  4)6  (Q„  405-7),  47  (Q. 
416) 

Securities  & Exchange  Commission, 
1513-4 

Stock  Exchange  London,  1179 

Pullen,  W.  G.  see  British  Overseas  Banks 
Association 

Purse,  A.  T.  see  Institute  of  Directors 


Q 

Quirk,  R.  C.  see  Stock  Exchange,  London 


R 

Read,  Alfred  see  Institute  of  Directors 
Ready-made  companies  see  Prefabricated 
companies 

Receivers  for  debenture  holders  see 
Debentures — Receivers 
Reconstruction  schemes 

(see  also  capital  reduction  ; judicial 

MANAGEMENT  ; SHARES — CLASS  RIGHTS  ; 
TAKE-OVER  BIDS) 

Report:  190,  268,  339,  491,  495 
Evidence:  A.B.C.C.,  486;  Board  of 
Trade,  1571  ; Cohen  & Loss,  1495 
(Q.  6761);  Gower,  1062;  H.  S. 
Morgan  etc.,  1077,  1086-7  ; Registrar 
Companies  Court,  288  (Q.  1408-10) ; 
Securities  & Exchange  Commission, 
1516 
Records 

Charges  for  extracts  see  charges 

AUTHORISED  BY  THE  ACT 
Redington,  F.  M.  see  Institute  of  Actuaries 
Register  of  charges  see  Debentures — Regis- 
ter of  charges 

Register  of  directors  see  Directors — 'Regis- 
ter of  directors 


Proxy  votes 

Report:  462-4,  468 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
407 

Assoc.  Certified  & Corp.  Accountants, 

897 

Board  of  Trade,  1598 
Brit.  Insurance  Assoc.,  632 
Cohen  & Loss,  1480  (Q.  6680-89) 
Council  Scottish  Chambers  Commerce, 
906,  873  (Q.  4377-81) 

Courtaulds,  24  (Q.  233-5) 

Faculty  Advocates,  1303 
General  Council  Bar,  916-1,  984,  988 
' wer,  1058-9 

t.  Chartered  Accountants,  1431 
t.  Chartered  Accountants  Scotland, 
1343 

“ REPORT  ” references  are  to 


Register  of  members 

(see  also  directors — registration  of 

MEMBERS  ; SHARES — TRANSFER  AND 
REGISTRATION) 

Report:  141,  477-81,  483 
Evidence:  Chartered  Inst.  Secretaries, 
1823-4 ; Inst.  Chartered  Accountants, 
1408  ; Law  Society,  1214 
Dominions  registers 

Evidence:  Chartered  Inst.  Secretaries, 
824 ; F.B.I.,  1452 ; General  Council 
Bar,  964-5,  914  (Q.  4476-84) ; Law 
Society,  1215,  1216-7 
Register  of  shareholdings  (proposed) 
Report:  143-6,  147,  153 
Registers 

Charges  for  extracts  see  charges 

AUTHORISED  BY  THE  ACT 
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Registers — continued 
Location 

Report : 469-70 

Evidence:  Chartered  Inst.  Secretaries. 
823  ; Stock  Exchange  London.  1180 
Registrar  of  the  Companies  Court 
Memorandum : 328-336 
Oral  evidence : 279-304  (Q.  1338-1502) 
Registration  fees 
Business  names 
Report:  440,  456 

Evidence : Nat.  Assoc.  Trade  Protec- 
tion Societies,  468  (Q.  2363-4) 
Incorporation 

Report:  440,  456,  508,  511 
Evidence:  Board  of  Trade,  1523  (Q. 
6813),  1525  (Q.  6829-36),  1526  (Q. 
6849-51);  Law  Society.  1134  (Q. 
5453-4) ; Law  Society  Scotland, 
1247  (Q.  5823-4);  Nat.  Chamber 
Trade.  314  (Q.  1577-8) 

Registration  of  companies 

Report:  20,  28,  31,  59,  122  251,  252, 
270,  275,  293,  301-2,  380,  448-55 
456,  494,  495,  503,  508-9,  511,  525 
Evidence : Board  of  Trade,  1565,  1601- 
2,  1521  (Q.  6793-6813),  1525  (Q. 
6834-40),  1526  (Q.  6850-1);  Char- 
tered  Inst.  Secretaries,  826-7  ; Gen- 
eral Council  Bar,  978  ; Law  Society, 
1214,  1134,  (Q.  5450-61);  Nat. 
Assoc.  Trade  Protection  Societies, 
472  (Q.  2391-3) 

Re-registration 
Report:  68,  78 

Evidence:  General  Council  Bar,  978 
Registration  of  shares  see  Shares — Transfer 
and  registration 

Reid,  Sir  Edward  J.  see  Accepting  Houses 
Committee 

Remuneration  see  Directors — Remunera- 
tion 

Remuneration  by  options 

Report : 90,  99 

Evidence:  Cohen  & Loss,  1498  (Q.  6771- 
3) 

Rents  (Income) 

Report:  351-2,  381,  397 
Rents  (Payments)  see  Overheads 
Representation  of  companies  in  court 

Evidence:  Chartered  .Inst.  Secretaries, 
826 

Representatives  of  deceased  members  see 
Deceased  members 

ReReport:  372-3,  380,  398,  pp.  212-13 
(para.  9-14) 

Evidence : 

Assoc.  Certified  & Corp.  Accountants, 
892 

Baxter  & Edey,  190,  196-8 
Brit.  Insurance  Assoc.,  627 
Council  Scottish  Chambers  Commerce, 

905 

Courtaulds,  62 


Reserves — continued 
F.BJ.,  1450 

R.  F.  Henderson  & Tew,  210 
Inst.  Chartered  Accountants,  1419, 
1422-3,  1365  (Q.  6324-7) 

Inst.  Chartered  Accountants  Scotland, 
1338,  1281  (Q.  6101-4) 

Law  Society,  1203 
Nat.  Chamber  Trade,  340 
Newton,  68 
Wincott,  56 

Resolutions  see  Meetings — Resolutions 
Restrictions  on  commencement  of  business 
see  Commencement  of  business 
Return  of  capital  see  Preference  shares — 
Extinguishment 
Returns 

Report:  456,  484-95 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
406,  410 
A.B.C.C.,  483 

Assoc.  Certified  & Corp.  Accountants. 
895 

Assoc.  International  Accountants,  423 
Assoc.  Investment  Trusts,  733-4 
Board  of  Trade,  1591-2,  1602,  1558 
(Q.  7117-27) 

Brit.  Insurance  Assoc.,  630 
Chartered  Inst.  Secretaries,  822 
Committee  London  Clearing  Bankers, 
648 

Committee  Scottish  Bank  General 
Managers,  500-1 

Council  Scottish  Chambers  Commerce, 
905,  906 

Courtaulds,  59,  63 

F.B.I.,  1452,  1381  (Q.  6450-2) 

General  Council  Bar,  979-80 
Guest  Keen  Nettlefolds,  135,  138-9 
Inst.  Chartered  Accountants,  1428-9 
Inst.  Chartered  Accountants  Scotland. 
1342 

Inst.  Directors,  806 
Law  Society,  1205 
J.  Lewis  Partnership,  207 
Lyons,  113 

Nat.  Chamber  Trade,  340,  314  (Q- 
1578) 

Registrar  Companies  Court,  292  (Q. 
1425-6) 

Trade  Indemnity  Co.,  277-8 

Ritchie,  Lord  see  Stock  Exchange,  London 
Robson,  Sir  Thomas  see  Institute  of 
Chartered  Accountants  in  England  and 
Wales 

“Rogues  gallery” 

Evidence:  Cohen  & Loss,  1460  (Q* 
6593-5) 

Russell,  P.  P.  see  National  Chamber  of 
Trade 


Sainer,  L.  see  Clore,  Charles 
Saunders,  Hugh  see  Federation  of  British 
Industries 


* EVIDENCE  ” references  are  to  PAGE  NUMBERS  and  Q = QUESTION 
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Schemes  of  arrangement  see  Reconstruc- 
tion schemes 
Schwarz,  F.  A.  0. 

Oral  evidence:  999-1051  (Q.  4522-5814) 
Secretaries 

Report:  508.  511 

“Section  19"  companies  see  ** Limited". 

Licensed  dispensation  with 
Securities 

(see  also  shares) 

Evidence:  Gower,  1052.  1055-63  ; 

H,  S.  Morgan  etc.,  1064-5,  1070-7 ; 
Securities  & Exchange  Commission . 
1506.  1512-3 

Advertisng  see  prospectuses 
Ami -fraud  provisions 
Evidence:  Cohen  & Loss.  1467  (Q- 
6625-6).  1485  (0-  6712-20);  Gower, 
1058.  1060-1  ; H.  5.  Morgan  etc.. 
1074-5.  1076.  1083-4.  1092  ; Securi- 
ties & Exchange  Commission,  1512, 
1514-5 

Dealers  see  dealers  in  securities 
“ Deal  in  " on  stock  exchange  see  stock. 
EXCHANGES — PERMITTED  DEALINGS 

RULE 

Door-to-door  selling 
Report : 324 

Evidence:  Cohen  & Loss,  1492  (Q. 
6735-45) 

I mider -trading 

(see  also  directors — dealing  in  own 

COMPANJFS'  SHARES  . NOMINEE  SH  ARE- 
HOLDERS) 

Evidence : Cohen  & Loss,  1483  (Q. 
6693-6720) ; Gower,  1059-60 ; H.  S. 
Morgan  etc..  1075-6.  1090-2,  1040 
(Q.  5099-5103) 

Unquoted  see  prospectuses 

Securities  and  Exchange  Commission 

Report:  227-8 
M emorandum : 1 502-1 520 
Evidence  on  S.E.C.  : 

A.B.C.C..  489 

Assoc.  Investment  Trusts,  692  (Q. 
3480-1) 

Board  of  Trade.  1553  fQ.  7069-72) 
Clare.  525  <Q.  2619-22) 

Cohen  & Loss.  1455  (Q.  6581-6792) 
Council  Assoc.  Stock  Exchanges. 

512  (Q.  2495-6),  513  (Q.  2501-3) 
Council  Scottish  Chambers  Com- 
merce, 879  (Q.  4418-9) 

Economist.  260.  233  (Q.  1157-61) 
Gower.  1055.  1056-7 
H.  S.  Morgan  etc.  1070-1.  1078-83. 
1088-90.  1093-7.  1024  (O.  5003- 
74).  1046  (Q.  5154-5),  1050  (Q. 
5183-4) 

Newton.  69 

Stock  Exchange  London , 1118  (Q. 
5338-41) 

Wincott  53,  13  (Q.  134-45),  20  (Q. 
197-200) 

“Rogues*  gallery” 

Evidence : Cohen  & Loss,  1460  (Q. 
6593-5) 

“ REPORT  ” references  are  to 
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Share  premium  account 
Report:  161-6,  187,  346 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
405,  359  (Q.  1749-60) 

Assoc.  Certified  & Corp.  Accountants, 
892,  856  (Q.  4238-9).  85 7 (Q.  4244- 
8) 

Baxter  & Edey,  190.  198-9 
Brit.  Insurance  Assoc.,  626 
Chartered  Inst.  Secretaries,  821.  781 
(Q.  3960-5) 

Courtaulds,  62 

General  Council  Bar,  930  (Q.  4609- 
40) 

Guest  Keen  Nettlefolds,  137 
Inst.  Chartered  Accountants,  1418-9, 
1436-8,  1371  (Q.  6371-6415) 

Inst.  Chartered  Accountants  Scotland, 
1336,  1277  (Q.  6067-91) 

Inst.  Directors,  804-5,  760  <0-  3769). 

763  (Q.  3791-8) 

Law  Society,  1 202-3 
Nat.  Chamber  Trade,  340 
Wincott , 56 

Share  register  see  Register  of  members 
Shareholders 

Deceased  see  deceased  members 
Information  on  take-over  bids  see 

TAKE-OVER  BIDS — INFORMATION  FOR 
SHAREHOLDERS 

Minimum  number  see  incorporation 
Nominees  see  nominee  shareholders 
Register  see  register  of  members 
Sanding  committee 
Evidence:  Assoc.  International  Ac- 
countants, 423-4 

Stockholder-proposal  rule  see  meetings 
— stockholder-proposal  rule 
Shareholdings  of  company.  Disclosure  of 
(see  also  nominee  shareholders) 

Report:  375-«,  380 
Evidence : 

Accepting  Houses  & Issuing  Houses. 

401,  354  (Q.  1710-4) 

Assoc.  Certified  & Corp.  Accountants. 

887,  890,  851  (Q.  4197-4210) 

Assoc.  Investment  Trusts.  733,  690 
(Q.  3463-8),  694  (Q.  3492) 

Baxter  and  Edey.  204 
Board  of  Trade,  1588 
Brit.  Insurance  Assoc.,  620,  626,  567 
(Q.  2891-5) 

Clore,  524  (Q.  2610-3) 

Council  Scottish  Chambers  Commerce, 
905,  870  (0-  4532-60) 

Courtaulds,  27  (O.  253-66) 
Economist.  231  (O.  1140-1) 

F.B.I.,  1379  (Q.  6427-41) 

R.  F.  Henderson  and  Tew,  212.  182 
(Q.  935) 

Inst.  Chartered  Accountants.  1363  (Q. 
6310-8) 

Inst.  Chartered  Accountants  Scotland, 
1333.  1283  (0.  6117-25) 

Law  Society,  1151  (Q.  5580-91) 

7.  Lewis  Partnership.  172  (Q.  867-9), 
177  (Q.  909-10) 

PARAGRAPH  NUMBERS 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Shareholdings  of  company.  Disclosure  of — 

continued 

H.  S.  Morgan  etc.,  1038  (Q.  5078-88) 
Newton,  67-8 

Piercy,  119,  94  (Q.  610),  96  (Q.  625- 
7) 

Soc.  Investment  Analysts,  375  (Q. 
1883-91) 

Stock  Exchange  London,  1168-9 
T.U.C.,  991,  946  (Q.  4721-5) 

Shareholdings,  Register  of  see  Register  of 
shareholdings 
Shares 

Allotment 

Report : 238-40,  252,  489-91,  495 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
409,  371  (Q.  1842-9) 

Board  of  Trade,  1579 
Chartered  Inst.  Secretaries,  812 
Cohen  & Loss.  1473  (Q.  6649-52), 
1477  fQ.  6666-79) 

Courtaulds,  59 

General  Council  Bar,  979-80 

Gower,  1057 

Law  Society,  1200,  1205-6,  1213-4 
H.  S.  Morgan  etc.,  1073,  1083,  1035 
(Q.  5048-58) 

Securities  & Exchange  Commiss., 
1509 
Certificates 

Evidence:  General  Council  Bar,  983 
Class  rights 

( see  also  preference  shares) 

Report:  188-98 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
396,  400,  350  fQ.  1669-70) 
A.B.C.C.,  479,  438  fQ.  2118-24) 
Assoc.  Certified  & Corp.  Account- 
ants. 885.  850  (Q.  4186-96) 

Assoc.  Investment  Trusts,  730,  691 
(Q.  3471-3) 

Brit.  Insurance  Assoc.,  618-9,  559 
(Q.  2819-29) 

Clore,  550 

Council  Scottish  Chambers  Com- 
merce, 904,  868  fQ.  4315-51) 
Faculty  Advocates,  1299-1300,  1233 
(Q.  5734-7) 

F.BJ.,  1446,  1389  fQ.  6512-4) 
General  Council  Bar,  976,  980 
Inst.  Chartered  Accountants,  1406-7. 
Inst.  Chartered  Accountants  Scot- 
land, 1331 

Inst.  Directors,  793,  745  (Q.  3653-8) 
Law  Society,  1193,  1149  (Q.  5566- 
73) 

Law  Society  Scotland,  1313-4,  1261 
CQ.  5929-36) 

Piercy,  118 

Wincott,  53,  14  (Q.  146-50) 
Conversion  into  stock 
Evidence:  Chartered  Inst.  Secre- 

taries, 812 ; General  Council  Bar. 
983 

Directors’  dealings  see  directors — 

DEALING  IN  OWN  COMPANY’S  SHARES 


Shares — continued 

Directors’  share  qualified  ons  see 

DIRECTORS — SHARE  QUALIF  ICATIONS 

Held  in  trust  for  company 
Report : 1 54,  1 56 
Instalment  purchase 
Evidence:  Board  of  Trade,  1582 
Interlocking  shareholdings  see  inter- 
locking SHAREHOLDINGS 
Issues 

Report : 113,  119-21.  122,  163,  187, 
205,  474.  483 
Evidence : 

Accepting  Houses  & Issuing  Houses. 
397,  352  IQ.  1688-96),  366  (Q. 
1801-12) 

A.B.C.C..  432  (Q.  2058-64).  447  (Q. 

2209-15),  448  (Q.  2223-6) 

Assoc.  Certified  & Corp.  Account- 
ants. 883.  844  (Q.  4135-46) 

Assoc.  Investment  Trusts,  729,  681 


fQ.  3394-3402) 

Brit.  Insurance  Assoc.,  616.  563  (Q. 

2850-64).  579  (Q.  2985) 

Chartered  Inst.  Secretaries,  812,  782 
fQ.  3968-70) 

Clore.  526  fQ.  2628-36),  528  (Q. 
2650-5) 

Council  Assoc.  Stock  Exchanges, 
546.  506  (Q.  2434-51),  514  (Q. 
2509-12),  515  (Q-  2518-21) 

Council  Scottish  Chambers  Com- 
merce. 904,  865  (Q.  4304-23) 
Courtaulds,  33  (Q.  288-98) 
Economist,  262,  221  (Q.  1033-7). 
229  (Q.  1111) 

Faculty  Advocates,  1297,  1225  (Q. 
5663-91) 

Fav,  786  (Q.  4003) 

F.BJ.,  1444,  1383  fQ.  6463-82) 
Guest  Keen  Nettlefolds,  103  (Q. 
682-7) 

Inst.  Chartered  Accountants,  1404 
Inst.  Chartered  Accountants  Scot- 
land. 1329 

Inst.  Directors,  794-5,  747  (Q.  3673- 
90),  766  (Q.  3826-8) 

Law  Society.  1146  (Q.  5543-8) 

Law  Society  Scotland,  1308,  1264 
(Q.  5956-68) 

H.  S.  Morgan  etc.,  1014  (Q.  4932- 
5) 

Newton,  66,  37  (Q.  309-27) 

Piercy,  117,  90  (Q.  576-88) 

Registrar  Companies  Court,  283  (Q. 
1375-9),  294  (Q.  1438-9),  297  (Q. 
1458-9) 

Stock  Exchange  London,  1165, 
1103  (Q.  5213-42) 

Wincott,  51,  9 (Q.  87-98) 

Issues  to  existing  shareholders 
Report:  338-9,  490,  495 
Evidence:  Clore,  552,  528  (Q.  2650) ; 
General  Council  Bar,  977-8 ; 
Gower,  1054 ; Inst.  Chartered 
Accountants  Scotland.  1335 ; H.  S. 
Morgan  etc.,  1069,  1085,  1013  (Q- 
4919-31),  1015  (Q.  4936-41) ; 
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Shares— co  ntinued 

Issues  to  existing  shareholders — continued 
Newton,  37  (Q.  311-27);  Stock 
Exchange  London,  1174-5 
Management  shares 

Evidence:  F3J.,  1388  (Q.  6504-8) 
No  par  value  see  no  par  value  shares 
Offers  for  sale  see  prospectuses 
Preference  see  preference  shares 
Purchase  by  company 

Report:  150,  167-86,  187 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
404,  413,  358  (Q.  1743-8),  368  (Q. 
1813-9) 

A3.C.C.,  482 

Assoc.  Certified  & Corp.  Account- 
ants. 891 

Assoc.  Investment  Trusts,  732 
Board  of  Trade,  1587 
Brit.  Insurance  Assoc.,  625 
Chartered  Inst.  Secretaries,  820,  781 
(Q.  3958-9) 

Clore,  552,  532  (Q.  2694-2700) 
Cohen  & Loss,  1500  (Q.  6782-92) 
Committee  London  Clearing 
Bankers.  642,  590  (Q.  3059-65) 
Committee  Scottish  Bank  General 
Managers.  502 

Council  Scottish  Chambers  Com- 
merce, 905 

Faculty  Advocates,  1302,  1241  (Q. 

5780-4).  1243  (Q.  5797-5800) 
F3J.,  1397  (Q.  6572-5) 

General  Council  Bar,  980,  925,  (Q. 

4562-85) 

Gower.  1053 

Inst.  Chartered  Accountants,  1417-8 
Inst.  Chartered  Accountants  Scot- 
land, 1335 

Law  Society,  1202,  1156  (Q.  5619- 
27) 

Law  Society  Scotland,  1315 
J.  Lewis  Partnership,  207,  171  (Q. 
870-8) 

H.  S.  Morgan  etc.,  1065-6,  1084, 
1001  (Q.  4835-71) 

Nat.  Chamber  Trade.  340 
Registrar  Companies  Court.  333, 
304  (Q.  1499-1501) 

Stock  exchange  quotation  rules  see 

STOCK  EXCHANGES 
Transfer  and  registration 
{see  also  register  of  members) 

Report:  20 6,  209,  211,  212,  471-83, 
485,  495 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
401,  410 

A.B.C.C.,  480,  489 
Assoc.  Certified  & Corp.  Account- 
ants, 886 

Assoc.  Investment  Trusts.  731 
Board  of  Trade,  1573-4 
Brit.  Insurance  Assoc.,  620 
Chartered  Inst.  Secretaries,  818,  782 
(Q.  3971-2) 

Clore,  550 


Shares — continued 

Transfer  and  registration — continued 
Committee  Scottish  Bank  General 
Managers,  498,  456  (Q.  2286-91) 
Council  Scottish  Chambers  Com- 
merce, 904 
Courtaulds,  59 

General  Council  Bar,  963-4,  976, 
915  (Q.  4484-6) 

Guest  Keen  Nettle  folds,  140 
Inst.  Chartered  Accountants,  1407- 
8 

Inst.  Chartered  Accountants  Scot- 
land, 1333 

J.  Lewis  Partnerships,  20 6 
Law  Society,  1195-6 
Nat.  Chamber  Trade,  339 
Stock  Exchange  London,  1168 
Unnumbered  shares 
Report : 473,  483 

Evidence : Inst.  Chartered  Account- 
ants, 1408 ; Law  Society,  121  ; 
Stock  Exchange  London,  1180 
Voting  rights 

{see  also  interlocking  shareholdings  ; 

VOTING  TRUST  CERTIFICATES) 

Report:  17,  123-40,  151-6,  186,  pp. 

207-10  {para.  1-12) 

Evidence : 

Accepting  Houses  & Issuing  Houses, 
398-9,  369  (Q.  1822-30) 

A.B.C.C.,  478,  434  (Q.  2084-7),  448 
(Q.  2218-9),  449  (Q.  2232) 

Assoc.  Certified  & Corp.  Account- 
ants, 885,  847  (Q.  4158-85) 

Assoc.  Investment  Trusts,  730,  683 
(Q.  3411-6),  695  (Q.  3494-6) 
Baxter  & Edey,  163  (Q.  815) 
Board  of  Trade,  1570 
Brit.  Insurance  Assoc.,  617,  564  (Q. 
2865-90) 

Chartered  Inst.  Secretaries,  815-6, 
776  (Q.  3915-25) 

Clore,  549,  529  (Q.  2657-61) 
Committee  London  Clearing  Ban- 
kers, 585  (Q.  3035-6) 

Committee  Scottish  Bank  General 
Managers,  497 

Council  Assoc.  Stock  Exchanges, 
546 

Council  Scottish  Chambers  Com- 
merce, 904,  868  (Q.  4333-4),  874 
(Q.  4382-7),  876  (Q.  4396-4417) 
Courtaulds,  59 

Economist,  263-4,  221  (Q.  1041-2), 
229  (Q.  Ilil8-21) 

Faculty  Advocates,  1298-9,  1232  (Q. 
5726-33) 

F.B.I.,  1445,  1387  (Q.  6500-11) 
General  Council  Bar,  975-6,  986, 
928  (Q.  4591-5) 

Gower,  1053 

Guest  Keen  Nettlefolds,  130,  104 
(Q.  697-701) 

Inst.  Chartered  Accountants,  1406, 
1363  (Q.  6309) 


Inst.  Chartered  Accountants  Scot- 
land, 1330-1,  1291  (Q.  6176-92) 
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Shares — continued 
Voting  rights— continued 

Inst.  Directors,  796-8,  750  (Q.  3697- 
9),  764  (Q.  3802-6) 

Law  Society,  1192 

J.  Lewis  Partnership,  206 

Lyons,  111,  73  (Q.  445-79),  80  (Q. 

501-12),  83  (Q.  520-8) 

H.  S.  Morgan  etc.,  1067,  1085,  1008 
(Q.  4882-9),  1010  (Q.  4896-4900) 
Nat.  Chamber  Trade,  338,  308  (Q. 
1533-9) 

Newton,  67,  37  (Q.  309-27),  41  (Q. 

353-8),  46  (Q.  408-15) 

Piercy,  118,  90  (Q.  578),  92  (Q.  592- 
3),  97  (Q.  637-9) 

Registrar  Companies  Court,  330, 
284  (Q.  1382-5) 

Soc.  Investment  Analysts,  421-2,  381 
(Q.  1929-38),  384  (Q.  1958-60) 
Stock  Exchange  London,  1167,  1109 
(Q.  5267-96) 

T.U.C.,  994,  953  (Q.  4765-6) 
Wincott,  52,  11  (Q.  109-133),  20  (Q. 
196) 

Shearer,  I.  H.  see  Faculty  of  Advocates 
Shenfield,  A.  A.  see  Federation  of  British 
Industries 

Shipping  companies 

(see  also  accounts — exemptions  from 
LEGAL  PROVISIONS) 

Report:  413-6 

Evidence:  Economist  224  (Q.  1075-8): 
Gen.  Council  Brit.  Shipping,  342-8, 
315  (Q.  1582-1663);  Inst.  Directors, 
755  (Q.  3740-6) : Soc.  Investment 
Analysts,  421,  380  (Q.  1927-8); 
Wincott,  17  (Q.  177) 

Smith,  P.  G.  see  Association  of  Stock  and 
Share  Dealers 

Society  of  Investment  Analysts 
Memorandum:  418-422 
Oral  evidence:  373-386  (Q.  1850-1969) 
Solvency,  Statutory  declaration  of 
Report:  178-9,  187,  503 
Evidence:  Board  of  Trade,  1599; 

General  Council  Bar,  982 
Sparey,  J.  R.  see  Association  of  Certified 
and  Corporate  Accountants 
Spens  formula  see  Preference  shares — 
Extinguishment 

Stacy,  R.  J.  W.  see  Board  of  Trade 
Statements,  False  see  False  statements 
Statements  in  lieu  of  prospectuses  see  Pros- 
pectuses— Statements  in  lieu 
Steven,  R.  C.  see  Trade  Indemnity  Co. 
Ltd. 

Stevenson,  J.  W.  see  National  Chamber 
of  Trade 
Stock 

( see  also  shares — conversion  into  stock) 
Report:  All.  483 

Evidence:  Courtaulds,  60 ; F.BJ., 

1452 ; General  Council  Bar,  988 
Inst.  Chartered  Accountants,  1408 


Stock — continued 

Stockholder-proposal  rule  see  meetings 
— STOCKHOLDER-PROPOSAL  RULE 
Stock  and  Share  Dealers,  Association  of 
see  Association  of  Stock  and  Share 
Dealers 

Stock  Exchange,  London 
Memorandum:  1159-1184 
Oral  evidence:  1099-1132  (Q.  5185- 

5436) 

Report:  120 
Stock  exchanges 

Report:  10 6,  120,  130,  137,  140,  220- 
2,  224,  227,  230,  256-7,  264,  pp. 
209-10  (para.  10-11) 

Evidence : 

Accepting  Houses  & Issuing  Houses. 
355  (Q.  1717-30) 

Board  of  Trade,  1554  (Q.  7078-891 
Cohen  & Loss,  1468  (Q.  6627-8), 
1488  (Q.  6720-2) 

Council  Assoc.  Stock  Exchanges, 
503  (Q-  2402-16),  509  (Q.  2472-8). 
510  (Q.  2483-5).  515  (Q.  2522-30), 
518  (Q.  2541-2) 

Gower,  1057 

H.  S.  Morgan  etc.,  1074,  1086,  1027 
(Q.  5006-7),  1037  (Q.  5075) 
Securities  & Exchange  Commission, 
1507 

Stock  Exchange  London.  1159-63. 
1164,  1180-1,  1110  (Q.  5189- 
5208),  1115  (Q.  5314-71),  1132  (Q. 
5432-6) 

Wincott,  20  (Q.  196-200) 
Consultation  with  Board  of  Trade 
Evidence:  Board  of  Trade,  1554  (Q- 
7073-74) 

Investors’  compensation 
Report:  256-7 , 264 
Evidence:  Board  of  Trade . 1553  (Q. 
7082-3);  Council  Assoc.  Stock 
Exchanges,  510  (Q.  2479-82) : 

T.U.C.,  995 

Permitted  dealings  rule 
Report:  252 

Evidence:  Stock  Exchange,  London. 
1180-81,  1183-84 

Quotations  granted  by  provincial 
exchanges 

Evidence:  Council  Assoc.  Stock 

Exchanges,  547,  517  (Q.  2540),  518 
(Q.  2543-44) 

Stock  market  manipulation  see  Securities — 

Anti -fraud  provisions 


380 


Stock  valuation 

Report:  370, 

Evidence: 

Baxter  & Ede y,  196,  202 
Courtaulds,  60 

R F.  Henderson  & Tew.  211.  180 
(Q.  925-32),  186  (Q.  969-77) 

Inst.  Chartered  Accountants,  1422. 

1360  (Q.  6289-93)  f J 

Inst  Chartered  Accountants  Scotland. 

1282  (0.  6105-9) 

T.U.C.,  991 


Stock  Exchange  London,  1180 
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Stutchbury,  O.  P.  see  Association  of  Unit 
Trust  Managers 

Subsidiary  companies  _ 

(see  also  ACCOUNTS — HOLDING  COMPANIES  J 
INTERLOCKING  SHAREHOLDINGS  J 

SHAREHOLDINGS  OF  COMPANY,  DIS- 
CLOSURE OF) 

Report:  21,  118,  148,-56,  378,  380 
Evidence : 

Accepting  Houses  & Issuing  Houses, 

401 

A.B.C.C.,  481,  431  (Q.  2054-7) 

Assoc.  Certified  & Corp.  Account- 
ants, 886,  891,  892,  836  (Q.  4058) 
Baxter  & Edey,  204 
Board  of  Trade,  1571,  1589 
Brit.  Insurance  Assoc.,  626 
Chartered  Inst.  Secretaries,  822,  773 
(Q.  3890-1) 

Clore,  550 

Committee  Scottish  Bank  General 
Managers,  498,  457  (Q.  2292-7) 
Courtaulds,  60 
Economist,  218  (Q.  1008) 

F J3J.,  1448 

General  Council  Bar,  979,  911  (Q. 
4461-5) 

Guest  Keen  Nettlefolds,  128.  1132-6, 

98  (Q.  642-53),  106  (Q.  706-7) 

Inst.  Chartered  Accountants,  1409, 
1417-8,  1423-4 

Inst.  Chartered  Accountants  Scot- 
land, 1333,  1339,  1286  (Q.  6137) 
Inst.  Directors,  800,  757  (Q.  3752-4) 
Law  Society,  1196-7 
J.  Lewis  Partnership,  205-6,  171  (Q. 
857-9) 

Lyons,  113,  114,  78  (Q.  490-9),  82 
CQ.  515-9) 

Nat.  Chamber  Trade,  339 
Soc.  Investment  Analysts,  418-9,  383 
(Q.  1948-50) 

Wincott,  54 

Debts  guarantee  by  parent 
Evidence : 

Accepting  Houses  & Issuing  Houses, 

354  (Q.  1703-9) 

Board  of  Trade,  1565,  1546  (Q. 
7006-23) 

Committee  Scottish  Bank  General 
Managers,  498 

Courtaulds,  65,  25  (Q.  240-9) 

F.BJ.,  1379  (Q.  6423-6) 

Guest  Keen  Nettlefolds,  105  (Q. 
702) 

Lyons,  79  (Q.  495-9) 

Piercy,  94  (Q.  614-6) 

Wincott,  16  (Q.  163-5) 

Employees’  shares  in  holding  company 
(See  also  co-partnership  schemes) 

Report : 169,  187 

Evidence : A.B.C.C.,  482;  Courtaulds, 

64 ; J.  Lewis  Partnership,  208 
Identity  of  holding  company 
Report:  376,  380 

Evidence:  Board  of  Trade,  1573, 

1574-5,  1544  (Q.  6996-7005); 

T.U.C.,  992 

“REPORT”  references  are  to 
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Subsidiary  companies — continued 
Pre-acquisition  profits 
Report,  164,  342-49,  350,  387 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
405,  360  (Q.  1761-7) 

Assoc.  Certified  & Corp.  Account- 
ants, 892,  856  (Q.  4240-3) 

Assoc.  Investment  Trusts,  733.  69? 
(Q.  3482-8) 

Baxter  & Edey,  190,  199-200 
Brit.  Insurance  Assoc.,  627 
Clore,  552 

General  Council  Bar,  930  (Q.  4609- 
40) 

Guest  Keen  Nettlefolds,  137 
Inst.  Chartered  Accountants,  1419, 
1438-41,  1371  (Q.  6371-6415) 
Inst.  Chartered  Accountants  Scot- 
land, 1336-8,  1279  (Q.  6079-91) 
Inst.  Directors,  805-6,  760  (Q.  3772- 
3801) 

Law  Society,  1202-3 
Nat.  Chamber  Trade,  340 

Sutherland,  J.  see  Law  Society  of  Scot- 
land 

Sykes,  P.  J.  see  General  Council  of  the 
Bar 


T 

Take-over  bids 

(see  also  accounts — take-over  bids  ; 

UNITED  STATES  LAW — MERGERS) 

Report:  16,  265,  294,  p.  209  (para.  9) 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
401-2,  370  (Q.  1831-6) 

A.B.C.C.,  481,  487-90,  433  (Q. 

2070-6) 

Assoc.  Certified  & Corp.  Account- 
ants, 888-9,  853  (Q.  4219-22) 
Assoc.  Investment  Trusts,  731-2, 
695  (Q.  3497-9) 

Board  of  Trade,  1576-7,  1532  (Q. 
6899-6903),  1539  (Q.  6950-4),  1549 
(Q.  7037-46),  1551  (Q.  7056-8) 
Brit.  Insurance  Assoc.,  623-4 
Chartered  Inst.  Secretaries,  819,  111 
(Q.  3921-5),  779  (Q.  3946-57) 
Clore,  550-2,  527  (Q.  2637-42),  528 
(Q.  2644-5),  529  (Q.  2656-93) 
Committee  London  Clearing  Ban- 
kers, 641,  590  (Q.  3058) 
Committee  Scottish  Bank  General 
Managers,  459  (Q.  2305),  462  (Q. 
2322-8) 

Council  Assoc.  Stock  Exchanges, 
546,  512  (Q.  2497-8) 

Council  Scottish  Chambers  Com- 
merce, 905 

Economist,  226  (Q.  109,1-2),  230  (Q. 

1126-34),  232  (Q.  1146-56) 
Faculty  Advocates,  1301 
Fay,  790  (Q.  4047-50) 

F.B.I.,  1448-9,  1392  (Q.  6535-68) 

PARAGRAPH  NUMBERS 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Take-over  bids — continued 

Gen.  Council  Brit.  Shipping,  316 
(Q.  1595-1601),  326  (Q.  1655-9) 
Gower,  1054-5 

Guest  Keen  Nettlefolds,  136 
Inst.  Chartered  Accountants,  1409- 
11 

Inst.  Chartered  Accountants  Scot- 
land, 1334-5 

Inst.  Directors,  800-3,  757  (Q.  3755), 
767  (Q.  .3829-36) 

Law  Society,  1197-8 
Law  Society  Scotland,  1314-5,  1262 
(Q.  5938-52) 

H.  S.  Morgan  etc.,  1070,  1013  (Q. 
4916-8),  1019  (Q.  4963-5),  1020 
(Q.  4968-75) 

Nat.  Chamber  Trade,  339 
Newton,  68 

Registrar  Companies  Court,  332-3, 
290  (Q.  1413-23),  295  (Q.  1446- 
51),  297  (Q.  1455-7),  299  (Q. 
1461-92),  304  (Q.  1499-1501) 

Soc.  Investment  Analysts,  379  (Q. 
1918) 

Stock  Exchange  London,  1169-71, 
.1127  (Q.  5397-5421) 

T..U.C.,  993 

Wincott,  54,  7 (Q.  166-7) 

Board  of  Trade  rules 

(see  also  circulars  (investments)  ; 

DEALERS  IN  SECURITIES) 

Report:  268-78,  294 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
401-2,  403,  355  (Q.  1715),  357 
(Q.  1731-6) 

Assoc.  Investment  Trusts,  688  (Q. 
3453-61) 

Board  of  Trade,  1576,  1549  (Q. 

7037-40),  1552  (Q.  7059-67) 

Brit.  Insurance  Assoc.,  567  (Q. 
2896-8) 

Chartered  Inst.  Secretaries,  780  (Q. 
3944-5) 

Committee  London  Clearing  Ban- 
kers, 590  (Q.  3058) 

Council  Scottish  Chambers  Com- 
merce, 871  (Q.  4360) 

Economist,  263,  223  (Q.  1061) 
F.B.I.,  1392  (Q.  6536,  6538-46) 

Inst.  Directors,  801,  758  (Q.  3756-7) 
Law  Society  Scotland,  1262  (Q. 
5397) 

Registrar  Companies  Court,  295  (Q. 

1447-51),  302  (Q.  1490) 

Stock  Exchange,  1171 
T.U.C.,  947  (Q.  4726-7) 
Compensation  for  loss  of  office  see 
DIRECTORS — COMPENSATION  FOR  LOSS  OF 
OFFICE 

Compulsory  buying  out 
Report:  283-92,  294 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
402,  415-6,  417 
A.B.C.C.,  482 

“ EVIDENCE  ” references  are  to  PA 


Take-over  bids — continued 

Compulsory  buying  out — continued 

Assoc.  Certified  & Corp.  Account- 
ants, 889 

Board  of  Trade,  1571 
Brit.  Insurance  Assoc.,  624 
Chartered  Inst.  Secretaries,  816-7 
Clore,  525  (Q.  2614-8) 

Courtaulds,  60 
Faculty  Advocates,  1301 
General  Council  Bar,  971-5,  920  (Q. 
4521-61) 

Guest  Keen  Nettlefolds,  137 
Inst.  Chartered  Accountants,  1411 
Inst.  Chartered  Accountants  Scot- 
land, 1335 
Law  Society,  1199 
Law  Society  Scotland,  1264  (Q.  5953- 
5) 

J.  Lewis  Partnership,  207 
Newton,  68,  44  (Q.  386) 

Registrar  Companies  Court.  332, 
290  (Q.  1413-5),  296  (Q.  1451),  301 
(Q.  1479-82) 

Stock  Exchange  London,  1172,  1128 
(Q.  5405-7) 

Directors’  functions 
Report:  279,  294 
Evidence : 

A.B.C.C.,  481 

Assoc.  Certified  & Corp.  Account- 
tants,  889 

Board  of  Trade,  1577,  1550  (Q. 
7047-55) 

Brit.  Insurance  Assoc.,  624 
Economist.  263 
Faculty  Advocates,  1301 
F.B.I.,  1449,  1393  (Q.  6543-4) 

Inst.  Chartered  Accountants,  1411 
Inst.  Directors,  802-3 
Law  Society,  1198 
Law  Society  Scotland,  1315 
Registrar  Companies  Court,  332 
Directors’  interests  disclosure 
(see  also  directors — disclosure  of 
interests) 

Evidence : 

Accepting  Houses  & Issuing  Houses, 
411 

Assoc.  Certified  & Corp.  Account- 
ants, 8i89 

Board  of  Trade,  1570,  1533  (Q- 
6904-14) 

Brit.  Insurance  Assoc.,  624 
Inst.  Chartered  Accountants,  1411 
Inst.  Chartered  Accountants  Scot- 
land, 1335 
Law  Society,  1199 
J.  Lewis  Partnership,  207,  172  (Q. 
864-6) 

Registrar  Companies  Court,  333 
Employees’  interests 
Report : 267 

Evidence:  F.B.I.,  1393  (Q.  6550-2); 
J.  Lewis  Partnership,  206,  208,  174 
(Q.  885-9),  176  (Q.  902-6);  H.  S. 
Morgan  etc.,  1022  (Q.  4982-92) ; 
T.U.C.,  947  (Q.  4728-31) 

l NUMBERS  and  Q = QUESTION 


33 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Take-over  bids — continued 
Finance 

Report : 175-7,  266 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
402,  368  (Q.  1813-9) 

Assoc.  Certified  & Corp.  Account- 
ants, 889 

Clore,  532  (Q.  2694-2700) 
Committee  London  Clearing  Ban- 
kers, 642 
Economist,  263 

Faculty  Advocates,  1241  (Q.  5778- 
9) 

F.BJ.,  1450,  1397  (Q.  6569) 
General  Council  Bar,  925  (Q.  4562- 
78) 

Inst.  Chartered  Accountants.  1411 
Inst.  Chartered  Accountants  Scot- 
land, 1293  (Q.  6193-6) 

Inst.  Directors,  758  (Q.  3758) 

Law  Society,  1199,  1153  (Q.  5592-3) 
Law  Society  Scotland,  1263  (Q. 
5940) 

J.  Lewis  Partnership,  206 
Registrar  Companies  Court,  333 
Stock  Exchange  London,  1128  (Q. 

5408-9),  1130  (Q.  5420-1) 

Wincott,  51 
Identity  of  bidder 
Report:  280 
Evidence : 

Assoc.  Certified  & Corp.  Account- 
ants, 889 

Brit.  Insurance  Assoc.,  624 
Clore,  526  (Q.  2625) 

Council  Assoc.  Stock  Exchanges, 
509  (Q.  2466-8) 

Courtaulds,  60 
Economist,  263 
Faculty  Advocates,  1301 
F.BJ.,  1449 

General  Council  Bar,  923  (Q.  4539- 
50) 

Inst.  Chartered  Accountants.  1411 
Inst.  Directors,  801-2 
Law  Society,  119(8-9 
Registrar  Companies  Court,  333 
Information  for  shareholders 
Report,  278,  280-2,  294 
Evidence : 

A.B.C.C.,  488 

Assoc.  Certified  & Corp.  Account- 
ants, 889 

Board  of  Trade,  1550  (Q.  7047-55), 
1552  (Q.  7059-67) 

Brit.  Insurance  Assoc.,  623 
Cohen  & Loss,  1469  (Q.  6635-43) 
Economist,  263,  230  (Q.  1126-30), 
235  (Q.  1174-7) 

Faculty  Advocates,  1301 
FJ3J.,  1449 

Gen.  Council  Brit.  Shipping,  326 
(Q.  1658) 

Guest  Keen  Nettlefolds,  136 
Inst.  Chartered  Accountants,  1411 
Inst.  Directors,  801 
Law  Society,  1198 


Take-over  bids — continued 

Information  for  shareholders — continued 
J.  Lewis  Partnership,  207,  173  CO. 
879-84) 

Registrar  Companies  Court,  332 
Stock  Exchange  London,  1129  CO. 

5416-9) 

Wincott,  51 

Talbot,  W.  F.  see  Chartered  Institute  of 
Secretaries 
Taxation  charges 

Report:  384-90,  397 
Evidence : 

Assoc.  Certified  & Corp.  Accountants, 
893 

Baxter  & Edey,  203-4 
Chartered  Inst.  Secretaries,  822 
Courtaulds,  63 
Guest  Keen  Nettlefolds,  138 
Inst.  Chartered  Accountants,  1422, 
1363  (Q.  6306) 

Inst.  Chartered  Accountants  Scotland, 
1284  (Q.  6128-32) 

Soc.  Investment  Analysts,  419 

Taylor,  C.  E.  see  Association  of  Inter- 
national Accountants 
Tew,  Brian 

Memorandum:  209-14 

Oral  evidence : 179-87  (Q.  920-78) 

Thornton,  R.  G.  see  Committee  of  London 
Clearing  Bankers 

Touche,  G.  L.  see  Association  of  Invest- 
ment Trusts 

Tracey,  D.  B.  see  Association  of  British 
Chambers  of  Commerce 
Trade  credit 

Evidence:  Baxter  & Edey, 202-3  ; R.F. 
Henderson  and  Tew,  212-13 
Trade  Indemnity  Co.  Ltd. 

Memorandum : 275-78 
Oral  evidence:  249-57  (Q.  1254-1337) 
Report:  60 
Trade  marks 
Report:  452-3 

Evidence:  A.B.C.C.,  483  ; Board  of 
Trade,  1561  (Q.  7138-42);  Law 
Society,  1218 
Trades  Union  Congress 
Memorandum:  989-996 
Oral  evidence:  935-954  (Q.  4641-67) 
Report:  267 
Trading  account 

Report:  243',  252,  351-2,  393-4,  397 
Evidence : 

A.B.C.C.,  482 

Assoc.  Certified  & Corp.  Accountants, 
893 

Assoc.  Investment  Trusts,  732,  689 
(Q.  3462) 

Baxter  & Edey,  189,  196,  159  (Q. 
788-91) 

Board  of  Trade,  1588 
Cohen  & Loss,  1472  (Q.  6645H8) 
Courtaulds,  29  (Q.  267-8) 

Economist,  264,  227  (Q.  1097-8,  1101- 


3),  231  (Q.  1136-9) 
REPORT”  references  are  to  PARAGRAPH  NUMBERS 

34 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Trading  account — continued 
F.B.I.,  1397  (Q.  6571) 

Guest  Keen  Nettlefolds,  105  (Q.  703- 

R.  F.  Henderson  & Tew,  210,  211, 
181  (Q.  933-4),  186  (Q.  966) 

Inst.  Chartered  Accountants,  1420-1, 
1364  (Q.  6319-23) 

Inst.  Chartered  Accountants  Scotland, 
1285  (Q.  6135-6) 

Inst.  Directors,  806 
J.  Lewis  Partnership,  111  (Q.  906-7) 
E.  V.  Morgan,  273,  253  (6.  1299- 
1304) 

H.  S.  Morgan  etc.,  1073-4,  1042  (Q. 
5108-19) 

Newton,  68,  69,  46  (Q,  402-4) 

Soc.  Investment  Analysts,  418,  385 
(Q.  1967) 

Trade  Indemnity  Co.,  253  (Q.  1299- 
1304) 

T.U.C.,  991,  945  (Q.  4715-20) 

Trading,  Fraudulent  see  Directors — Insol- 
vent companies 

Transfer  of  shares  see  Shares — Transfer 
and  registration 

Tribble,  N.  R.  see  Association  of  Certi- 
fied and  Corporate  Accountants 

Trustees  for  debenture  holders  see  Deben- 
tures— Trustees 

Tuckwell,  W.  A.  see  Association  of  Stock 
and  Share  Dealers 


u 

Ultra  vires 

(see  also  activities  changes  ; ownership 

AND  CONTROL) 

Report : 35-42 
Evidence : 

Accepting  Houses  & Issuing  Houses, 
395,  349  (Q.  1666-8) 

A.B.C.C.,  475 

Assoc.  Certified  & Corp.  Accountants, 
881,  836  (Q.  4064-73) 

Assoc.  Investment  Trusts,  727,  678 
(Q.  3373-6) 

Board  of  Trade,  1566 

Brit.  Insurance  Assoc.,  615,  558  (O. 

2805),  559  (Q.  28(14-7) 

Chartered  Inst.  Secretaries,  810-1 
Clore,  548.  520  (Q.  2570-3),  526  (Q. 
2626-1)  ' 

Committee  Scottish  Bank  General 
Managers,  495,  451  (Q.  2241-54) 
Council  Assoc.  Stock  Exchanges.  545, 
504  (Q.  2417-27) 

• Council  Scottish  Chambers  Com- 
merce. 858  (Q.  4255-61),  875  (Q. 
4388-95) 

Courtaulds,  22  (Q.  209-15) 

Faculty  Advocates,  1296,  1221  (Q. 
5631-45),  1242  (Q.  5785-8),  1243  (Q. 
5791-6) 

F.B.I.,  1443 

General  Council  Bar,  962-3,  907  (Q. 
4422-65),  913  (Q.  4470-5) 


Ultra  vires — continued 
Gower,  1052 

Guest  Keen  Nettlefolds,  99  (Q.  653- 
67) 

Inst.  Chartered  Accountants  Scotland, 
1325-6 


inst.  Directors,  792-3,  744  (Q.  3638- 
43),  745  (Q.  3651-2),  765  (Q.  3814- 


Law  Society,  1187,  1135  (Q.  5461-78) 
Law  Society  Scotland,  1305,  1247  (Q. 

5825-31)  V 

H.  S.  Morgan  etc.,  1065,  999  (Q. 
4825-34) 

Piercy,  115,  87  (Q.  543-53) 

Registrar  Companies  Court,  328,  280 
(Q.  1346-56) 

Wincott,  5 (Q.  42-52) 


Unit  Trust  Managers,  Association  of  see 
Association  of  Unit  Trust  Managers 
Unit  trusts 

(see  also  audit — unit  trusts  ; invest- 
ment TRUSTS ; OPEN  END  MUTUAL 
FUNDS) 

Report : 231,  234,  307-29 
Evidence : 

Assoc.  Certified  & Corp.  Account- 
ants, 891 

Assoc.  Unit  Trust  Managers,  709- 
26,  657  CQ.  3185-3369) 

Board  of  Trade,  1583-5,  1556  (Q. 
7097-7105) 

Cohen  & Loss,  1491  (Q.  6731-4) 
Economist,  267-9,  223  (Q.  1062-73) 
S.  I.  Fairbairn,  735-41,  695  (Q. 

3501-3633) 

Gower,  1062 

Inst.  Chartered  Accountants,  1413-4 
Law  Society,  1200-1 
Newton,  68 

Piercy,  119,  121-6,  98  CQ.  640) 
TJJ.C.,  944,  949  (Q.  4757-8) 
Accounts 
Report:  324,  329 

Evidence-.  Assoc.  Unit  Trust  Man- 
agers, 716.  717,  671  (Q.  3312-3).  672 
(Q.  3318-9,  Q.  3323);  Inst.  Char- 
tered Accountants,  1414-6 


United  States  law 

(see  also  securities) 

Evidence-.  Gower,  1052-5 ; H.  S. 
Morgan  etc.,  1064-70 

Holding  companies 

(see  also  accounts — holding  com- 
panies) 

Evidence-.  Gower,  1063  ; H.  S.  Mor- 
gan etc.,  1077,  1086 ; Securities  & 
Exchange  Commission,  1515 

Mergers 

(see  also  take-over  bids) 

Evidence:  Gower,  1054;  H.  S.  Mor- 
gan etc.,  1069-70,  1016  (Q.  4941-75), 
1048  (Q.  5170-1) 

Unlimited  companies 

Report:  62,  63,  68,  78 


“ EVIDENCE  * references  are  to  PAGE  NUMBERS  and  Q = QUESTION 
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Unlimited  companies — continued 
Evidence : 

Assoc.  Certified  & Corp.  Accountants, 
882,  841  (Q.  4101-3) 

Assoc.  Investment  Trusts,  728 
Board  of  Trade,  1606 
Chartered  Inst.  Secretaries.  820,  781 
(Q.  3958-9) 

Committee  Scottish  Bank  General 
Managers,  496 

Council  Scottish  Chambers  Com- 
merce, 863  (Q.  4290-1) 

Inst  Chartered  Accountants  Scotland, 
1328 

Law  Society  Scotland,  1307 
Nat.  Assoc.  Trade  Protection  Societies, 
474  (Q-  2401) 

Nat  Chamber  Trade,  313  (Q.  1574- 

6) 

Unquoted  companies 

Exemption  from  accounting  recom- 
mendations 
Report'.  351-2 
Unregistered  companies 
Report'.  306,  523-4,  525 

Evidence:  Board  of  Trade,  1606; 

Brit.  Overseas  Banks  Assoc „ 997,  954 
IQ.  4771-3) 


Voting,  Cumulative  see  Directors— Ap- 
pointment 
Voting  rights 

(see  also  proxy  votes  ; shares — voting 
rights) 

Report : 26,  31 

Evidence : rr 

Accepting  Houses  & Issuing  Houses, 
407,  416,  365  (Q.  1797-1800) 
A.B.C.C.,  486-7,  435  (Q.  2088-2107) 
Assoc.  Certified  & Corp.  Accountants, 
897 

Board  of  Trade,  1542  (Q.  6974-84) 
Brit.  Insurance  Assoc.,  621,  632 
Chartered  Inst.  Secretaries,  825 
Courtaulds,  24  (Q.  231-2) 

Faculty  Advocates,  1303,  1242  (Q. 

5789-90) 

F.BJ.,  1452 
Gower,  1053 

Inst.  Chartered  Accountants,  1402, 
1432  7 

Inst.  Chartered  Accountants  Scotland, 
1343 

Law  Society,  1211 

J.  Lewis  Partnership,  207,  174  (Q. 
8902) 

H.  S.  Morgan  etc.,  1068,  1085,  1011 
(Q.  4906-8) 

Newton,  69 
Piercy,  120 

Stock  Exchange  London,  1179 
Voting  trust  certificates 

Evidence’.  Cohen  & Loss,  1497  (Q- 
6769-70) ; H.  S.  Morgan  etc.,  4990 
(Q.  4890-5) 


w 

Wage  claims 

(see  also  winding-up — wage  claims) 
Evidence:  Brit.  Overseas  Banks  Assoc., 
997,  959  (Q.  4811-3) ; Committee  Lon- 
don Clearing  Bankers,  597  (Q.  3089) ; 
Committee  Scottish  Bank  Gen.  Man- 
agers, 459  (Q.  2306-10)  ; Gen.  Council 
British  Shipping,  318  (Q.  1604-5) : 
T.U.C.,  941  (Q.  4687-4704) 

Walker,  W.  D.  see  Stock  Exchange, 
London 

Walters,  H.  A.  see  British  Insurance 
Association 

Wareham,  W.  S.  see  Stock  Exchange, 
London 

Warner,  Sir  Henry  see  Society  of  Invest- 
ment Analysts 

Welsford,  A.  M.  see  Law  Society 
Wetherfield,  S.  A.  see  Lewis  (John) 
Partnership  Ltd. 

Wilkinson,  F.  M.  see  Institute  of  Chartered 
Accountants  in  England  & Wales 
Williams,  R.  E.  see  British  Overseas  Banks 
Association 
Wincott,  Harold 

Memorandum : 48-57 

Oral  evidence:  1-21  (Q.  1-201) 

Winding  up 

Report : 24,  31,  72-5,  78,  496-503, 
508-9,  511,  517-8,  525 
Evidence : 

A B.C.C.  484-5 

Assoc.  Certified  & Corp.  Account- 
ants, 897-902,  854  (Q.  4225-30), 
857  (Q.  4249-51) 

Board  of  Trade,  1599-1601 
Council  Scottish  Chambers  Com- 
merce, 906 

Faculty  Advocates,  1303 
Fay,  786  (Q.  4013-5) 

General  Council  Bar,  975-6,  981-3 
Inst.  Chartered  Accountants,  1432-6 
Inst.  Chartered  Accountants  Scot- 
land, 1344,  1347-8,  1295  (Q.  6211) 
Law  Society,  1212-3,  1214 
Law  Society  Scotland,  1267  (Q. 
5990) 

Nat.  Chamber  Trade,  341 
Registrar  Companies  Court,  333-6, 
280  (Q.  1343-5),  292  (Q.  1424-9) 
Trade  Indemnity  Co.,  252  (Q.  1287- 
91) 

“ Just  and  equitable  ” 

Report:  194,  198,  199-201,  212,  503 
Evidence: 

Board  of  Trade,  1534  (Q.  6915-22) 
Chartered  Inst.  Secretaries,  817,  778 
(Q.  3926-30) 

General  Council  Bar,  975,  981-2 
Inst.  Chartered  Accountants,  1406 
Inst.  Directors,  799,  750  (Q.  3700-2) 
Law  Society  Scotland,  1309-11. 
1321-3,  1256  (Q.  5896) 


c REPORT  ” references  are  to  PARAGRAPH  NUMBERS 
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Winding  up — continued 
“ Just  and  equitable  ” — continued 

Registrar  Companies  Court,  330-1, 
285  (Q.  1386-92),  288  (Q.  1407) 
Preference  shares  extinguishment  see 
PREFERENCE  SHARES — EXTINGUISH- 

MENT 

W3ge  claims 

{see  also  wage  claims) 

Evidence : T.U.C.,  995,  996,  952  (Q. 
4756-61) 


Woodcock,  G.  see  Trades  Union  Congress 

Y 


Young,  J.  M. 

Oral  evidence: 


999-1051  (Q.  4822-5184) 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 

FIRST  DAY 


Friday,  23rd  September,  1960 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 

Mr.  E.  A.  Bingen  ( Questions  1 to  201) 

Sir  George  Erskine,  C.B.E. 

Professor  L.  C.  B.  Gower,  M.B.E. 
Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 


Mr.  J.  A.  Lumsden,  M.B.E. 

Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 
T.D. 

Mrs.  M.  Naylor  ( Questions  202  to  417) 
Mr.  G.  W.  H.  Richardson 
Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  ( Secretary ) 

Mr.  J.  A.  E.  Davies  ( Assistant  Secretary) 


Mr.  Harold  Wincott  called  and  examined 


Chairman:  Mr.  Wincott,  I need  hardly 
say  that  the  Committee  are  very  grateful 
to  you  for  your  memorandum  and  for 
sparing  the  time  to  come  and  help  us 
today.  We  are  most  grateful  to  you  for 
the  trouble  you  have  taken. 

1 . We  have  all  read  your  memorandum 
and  no  doubt  we  shall  all  do  so  again 
before  this  inquiry  ends,  so  we  need  not 
take  up  time  with  long  quotations.  If 
there  is  any  point  in  the  memorandum  on 
which  you  think  I or  any  other  member  of 
the  Committee  unwittingly  misrepresented 

what  you  said,  then  we  can  refer  to  it. 

Mr.  Wincott'.  Yes. 

2.  As  to  preliminary  matters,  you  have 

had  some  thirty  years’  experience  as  a 

financial  journalist? Yes. 

3.  And  that  means  that  your  career  in 
this  field  began  about  the  time  of  the 

passing  of  the  1929  Act? Yes,  May 

1930. 

4.  The  Consolidation  Act  of  1908  under 

which  I was  brought  up  had  been  repealed 
or  was  about  to  be  ? Y es. 

5.  And  the  new  1929  Act  was  then 

coming  into  force? Becoming  effec- 

tive, yes. 


6.  I understand  it  to  be  your  view  that 

there  has  been  a great  advance  in  the 
period  of  your  experience  in  company 
legislation? Yes. 

7.  You  think  the  law  has  been  im- 
proved?  Without  any  doubt,  yes. 

8.  And  you  think  that  the  1948  Act  has 
worked  well  and  there  is  not  the  same 
need  of  major  reforms  as  there  was 

before  that  Act  came  into  force? That 

is  true,  yes. 

9.  Then  a point  of  interest  it  seems  to 

me.  You  call  attention  to  the  increase  in 
the  number  of  unsophisticated  investors  as 
in  your  view  the  main  reason  for  con- 
sidering revised  legislation  ? Y es. 

10.  That  is  to  say  there  are  more  people 

now  who  have  money  to  spend  which 
they  would  like  to  invest  in  stocks  and 
shares? Yes. 

1 1 . And  they  are  a class  of  person  who 
perhaps  has  had  less  experience  of 
investment  and  would  find  it  harder  to 
understand  the  intricacies  of  the  market 
than  the  old-fashioned  style  of  investor. 

That  is  a fair  statement,  is  it? Yes. 

I think  if  I may  say  so  that  the  Investors’ 
Chronicle  is  well  qualified  on  this  because 
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we  have  seen  a tremendous  rise  in  our 
circulation — like  all  financial  papers  over 
the  last  ten  years — and  also  of  course  we 
are  constantly  getting  letters  from  in- 
vestors and  we  do  get  a good  insight  into 
their  mentality  and  degree  of  sophistica- 
tion. 

1 2.  Yes,  I follow,  but  in  general,  though 

you  advocate  some  reforms,  your  inclina- 
tion is  against  what  you  call  elaborate 
and  restrictive  legislation? Yes. 

13.  And  you  think  a more  promising 

line  of  approach  is  to  be  found  in 
measures  designed  to  keep  shareholders 
more  fully  informed  in  all  matters  affecting 
their  company? Yes. 

14.  They  should  know,  or  have  avail- 

able to  them  if  they  choose  to  use  it, 
information  telling  them  how  the  com- 
pany's affairs  are  going  forward? Yes. 

it  may  need  legislation  to  provide  that 
information. 

15.  The  giving  of  information  you 

regard  as  one  of  the  main  remedies  for 
such  defects  as  there  are  now  in  the 
legislation? Yes,  indeed. 

16.  On  the  other  hand,  of  course,  no 

doubt  you  would  welcome  any  practicable 
steps  for  the  more  effective  prevention  of 
fraud  without  undue  restriction  on  legiti- 
mate business? Certainly. 

1 7.  That  has  always  been  the  endeavour 
in  all  amending  legislation  to  make  fraud 
more  difficult  without  preventing  business, 
and  of  course  the  great  difficulty  is  to 
know  w here  the  line  can  best  be  drawn. 

Yes,  and  if  I might  inteiject  there, 

my  experience  has  been  that  it  is  only 
really  one  or  two  cases  that  have  worried 
me  very  much  indeed  in  the  last  few  years 
— I mean  we  saw  them  coming.  We 
knew  there  would  be  trouble  and  they 
went  on  year  after  year  taking  money 
from  small  people,  and  we  wrote  about 
them. 

18.  Perhaps  that  was  the  kind  of  case 
in  which  more  prompt  action  by  the 
Board  of  Trade  might  in  your  view  have 

saved  it? More  prompt  action  by 

somebody,  I am  sure,  could  have  saved  it. 
But  I just  wanted  to  say  it  does  seem  an 
awful  pity  to  have  to  restrict  the  whole 
business  because  of  these  one  or  two  cases, 
and  yet  they  have  been  so  glaring  that  I 


have  got  very  hot  under  the  collar  about 
them. 

19.  Of  course  there  will  always  be 

rogues  anywhere  where  property  is  bought 
and  sold Indeed. 

20.  You  will  find  the  dishonest  person. 
Yes. 

21 . And  the  difficulty  is  that  the  charac- 
ter of  the  particular  property  we  are 
concerned  with  now,  shares,  is  such  as  to 
lend  itself  to  misuse  or  abuse  by  dishonest 

persons? Yes,  but  these  cases  have 

been  so  bad  that  I felt  that  if  legitimate 
business  had  to  be  restricted  then  it  had 
to  be  restricted  to  stop  a repetition  of 
these  cases — much  as  1 regret  it. 

22.  Yes.  We  must  not  take  up  too 
much  time  with  preliminary  matters,  but 
I think  it  is  useful  to  refer  to  what  was 
said  in  the  Cohen  Committee’s  Report  as 
to  their  method  of  approach.  I do  not 

know  if  you  have  a copy? No,  I have 

no  copy  with  me.  (Copy  supplied  to  the 
witness.) 

23.  You  will  find  it  at  paragraph  5 on 
page  7 of  the  document.  The  Cohen 
Committee  said  this: — 

“ We  are  satisfied  by  the  evidence  that 
the  great  majority  of  limited  companies, 
both  public  and  private,  are  honestly  and 
conscientiously  managed.  We  believe 
that  the  system  of  limited  liability  com- 
panies has  been  and  is  beneficial  to  the 
trade  and  industry  of  the  country  and 
essential  to  the  prosperity  of  the  nation 
as  a whole.  The  Companies  Acts  have 
been  amended  from  time  to  time  to  bring 
them  into  accord  with  changing  conditions, 
but  if  there  is  to  be  any  flexibility  oppor- 
tunities for  abuse  will  inevitably  exist. 
We  consider  that  the  fullest  practicable 
disclosure  of  information  concerning  the 
activities  of  companies  will  lessen  such 
opportunities  and  accord  with  a wakening 
social  consciousness.  Accordingly,  while 
in  making  our  recommendations  we  have 
borne  in  mind  the  importance  of  not 
placing  unreasonable  fetters  upon  business 
which  is  conducted  in  an  efficient  and 
honest  manner,  we  have  included  a 
number  of  proposals  to  ensure  that  as 
much  information  as  is  reasonably  re- 
quired shall  be  made  available  both  to 
the  shareholders  and  creditors  of  the 
companies  concerned  and  to  the  general 
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public.  We  have  also  sought  to  find 
means  of  making  it  easier  for  share- 
holders to  exercise  a more  effective 
general  control  over  the  management  of 
their  companies.  The  result  will  be,  we 
believe,  to  strengthen  the  already  high 
credit  and  reputation  of  British  companies. 
We  must  emphasise,  however,  that  this 
objective  will  be  attained  more  by  the 
selection  by  the  shareholders  of  the  right 
governing  body  of  each  company  than  by 
the  provisions  of  any  statute.”. 

Would  you  accept  that  as  broadly 
describing  the  method  of  approach  that 

would  be  applicable  today? Yes,  that 

is  very  much  my  own  feeling. 

24.  Turning  to  more  specific  questions, 

one  of  the  difficulties  felt  by  everyone  is 
this,  I think.  The  modem  memorandum 
of  association  is  unrestricted  as  far  as  the 
objects  are  concerned,  and  more  often 
than  not  the  modem  set  of  articles  of 
association  gives  all  the  powers  of 
management,  with  certain  exceptions,  to 
the  directors? Yes. 

25.  And  the  difficulty  is  to  combine 

those  two  things.  The  directors  availing 
themselves  of  the  unlimited  character  of 
the  object  clause  and  availing  themselves 
of  the  wide  powers  of  management 
conferred  on  them  by  these  articles  may  be 
able,  in  certain  circumstances,  to  effect 
some  exceptionally  important  transaction 
which  really  makes  the  company  con- 
cerned a different  company  from  that  in 
which  the  members  subscribed  for  or 
purchased  shares.  That  is  one  of  the 
difficulties  that  has  to  be  faced,  and  we 
have  to  balance  the  necessity  for  a free 
exercise  by  the  board  of  adequate  powers 
of  management  on  the  one  hand  and  the 
essential  protection  of  shareholders  on 
the  other — that  is  the  question. Yes. 

26.  As  to  that  in  your  memorandum — 

I hope  I am  giving  the  effect  of  this 
correctly,  but  stop  me  if  I am  not — you 
suggest  that  the  object  clauses  in  memo- 
randa of  association  should  be  expressed 
in  more  concise  and  definite  terms,  and 
then  you  go  on  in  effect  to  say  that  a 
company  should  be  restricted  to  those 
activities,  but  with  power  to  extend  them 
by  special  resolution  as  occasion  may 
require.  That  is  broadly  your  view,  is  it 
not? Yes. 
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27.  And  what  you  seek  to  gain  from 

that  is  this:  it  would  give  shareholders  a 
greater  opportunity  for  keeping  any 
departures  by  the  directors  within  bounds, 
because  the  directors  would  find  that  they 
had  no  power  to  carry  out  whatever  the 
special  transaction  was,  and  in  order  to  be 
able  to  carry  it  out  they  would  have  to  go 
to  their  shareholders  for  an  extension  of 
their  power? Yes. 

28.  It  is  perhaps  not  without  interest 

to  take  a brief  look  at  the  form  of  memo- 
randum of  association  which  is  considered 
sufficient  for  the  purposes  of  the  Act,  and 
this  form  has  I believe  subsisted  ever  since 
1 862.  I do  not  know  if  you  have  a copy  of 
the  Act  ? Yes,  I have. 

29.  You  will  find  this  on  page  293, 

immediately  after  Table  A.  Have  you  got 
that? Yes,  I have  it. 

30.  The  name  of  the  company  is 
so-and-so;  the  registered  office  of  the 
company  will  be  situate  in  England,  then 
this: — 

“ The  objects  for  which  the  company  is 
established  are,  1 the  conveyance  of 
passengers  and  goods  in  ships  or  boats 
between  such  places  as  the  company  may 
from  time  to  time  determine,  and  the 
doing  of  all  such  other  things  as  are 
incidental  or  conducive  to  the  attainment 
of  the  above  object.’  ” 

That  was  considered  a sufficient  object 
clause  for  a shipping  company,  the 
company  in  the  case  dealt  with  being  the 
Eastern  Steam  Packet  Co.  Ltd.  It  is  not 
without  interest  for  the  sake  of  comparison 
to  look  at  one  of  the  well-known  standard 
forms  of  memoranda  of  association.  I 
will  not  trouble  you — I expect  you  are 
familiar  enough  with  the  type  of  docu- 
ment. The  object  clause  begins,  “The 
objects  for  which  the  company  is  estab- 
lished are  ...”  and  then  there  are 
paragraphs  extending  from  A to  W,  and  I 
have  seen  some  which  go  through  the 
alphabet  twice And  start  again. 

31.  Yes.  That  of  course  is  likely  to 
mean  that  directors  can,  so  far  as  the 
powers  of  the  company  in  the  memo- 
andum  are  concerned,  do  very  much  as 
they  please,  of  course  within  the  delega- 
tion to  them  of  powers  in  the  articles. 
What  you  would  do,  as  I understand  it,  is 
to  abolish  or  prohibit  this  voluminous 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


23  rd  September,  1960] 


MR.  HAROLD  W1NCOTT 


[Continued 


form  of  object  clause  and  substitute 
something  more  like  Table  B in  the  Com- 
panies Act? 1 would,  yes. 

32.  We  are  examining  suggestions  of 
this  kind  and  I am  not  necessarily  hostile 
to  it,  but  might  not  this  give  rise  to  difficul- 
ties ? As  I understand  it  your  proposal  is 
to  restrict  the  powers  of  the  company  by 
legislating  so  that  the  company  can  only 
do — if  it  is  a shipping  company,  say — the 
things  covered  by  the  specimen  form  in 

Table  B? Subject  to  the  fact  that  it 

can  extend  its  activities  if  it  gets  permission. 

33.  Subject  to  extension  under  section 

5, 1 think  it  is,  of  the  Act? Yes. 

34.  Would  that  be  convenient?  You 
see  the  company  has  to  carry  on  business 
under  modem  conditions.  If  it  has  this 
very  wide  clause  the  result  has  been 
achieved  that  it  is  extremely  rare  that  any 
project  on  which  it  embarks  is  beyond  its 
power. — Yes. 

35.  That  of  course  protects  people 
dealing  with  the  company.  They  are 
content  to  assume — and  I suppose  in  nine 
hundred  and  ninety-nine  cases  out  of  a 
thousand  they  assume  correctly — that  the 
company  with  which  they  are  dealing  has 

power  to  carry  out  the  transaction. 

Yes. 

36.  You  would  say  the  remedy  for  that 

under  your  scheme  would  be  a special 
resolution  of  the  company? Yes. 

37.  But  that  might  be  very  inconvenient 
might  it  not,  and  I will  suggest  why. 
Every  day  a transaction  may  arise  which 
on  investigation  is  found  not  to  be  within 
the  restricted  objects  clause — “ every 
day”  perhaps  is  a hyperbole — but  it 
might  quite  often  happen  although  it  was 
something  the  company  might  quite 
reasonably  and  practicably  do  under 
existing  conditions.  The  directors  then 
have  to  go  to  the  shareholders  and  ask 
them  for  the  requisite  special  resolution. 

Would  that  not  be  inconvenient? 1 

would  have  thought,  with  great  deference. 
Lord  Jenkins,  that  the  last  phrase  of  the 
Eastern  Steam  Packet  Company  probably 
covers  what  you  have  in  mind — “ . . . the 
doing  all  such  other  things  as  are  incidental 
or  conducive  to  the  attainment  of  the 
above  object  ”. 

38.  They  have  got  to  be  incidental  or 
conducive.  That  amongst  lawyers  is  very 
often  a vexed  question — whether  an  object 
can  be  fairly  said  to  be  incidental  or 


conducive.  Then  again,  you  see,  there 
would  be  questions  of  doubt  such  as 
arose  in  the  old  days  as  to  whether  the 
memorandum  covered  this  or  that  object. 
And  of  course  it  is  of  the  essence  of 
your  scheme  that  the  directors  should 
not  have  room  to  do  whatever  they 
liked. — I think  in  either  set  of  circum- 
stances there  are  obviously  disadvantages, 
but  the  trend  in  recent  years  particularly 
has  been  for  the  man  who  thought  he  was 
putting  his  money  into  a soup  factory  to 
find  in  fact  it  has  changed  overnight  into 
an  artificial  silk  factory.  This  is  as  bad,  I 
think,  as  the  restrictive  effects  that  you  are 
afraid  of,  if  not  worse. 

39.  To  put  it  rather  by  way  of  reductio 
ad  absurdum,  the  Eastern  Steam  Packet 
Company  with  its  existing  objects  might 
be  minded  to  convey  passengers  and  goods 
by  means  of  aircraft. — Yes. 

40.  They  might  think  that  a good  idea. 
There  is  no  doubt  that  a modem  form  of 
objects  would  enable  the  company  to 
carry  passengers  by  aeroplanes  just  as 
much  as  by  ship.  The  businesses  could  be 
conveniently  combined  to  carry  out  the 
main  objects  by  new  and  improved  means 
and  so  on,  but  under  the  form  given  in 
Table  B,  it  looks  to  me  pretty  clear  that 
they  could  not  claim  power  to  use  aircraft. 

No.  Would  it  be  unduly  restrictive  if 

they  had  to  ask  their  shareholders  before 
they  could  go  into  the  aircraft  business  ? 

41.  You  might  have  a point  there. 
The  shareholders  then  would  have  an 
opportunity  of  objecting,  and  in  that 
particular  case  it  might  be  quite  reason- 
able. What  I am  rather  putting  is  that, 
taken  as  a whole,  this  scheme  would  be 
productive  of  inconvenience.  And  you 
see  there  are  the  marginal  cases  where  it 
is  doubtful  whether  such-and-such  a 
transaction  would  be  within  the  narrow 
form  of  the  memorandum  or  not,  and  in 
all  such  cases  the  directors  would  have  to 
go  back  to  the  shareholders,  and  would  it 
not  be  likely  that  to  avoid  repeated  appli- 
cations the  company  would  just  adopt  a 

wide  objects  clause? 1 realise  it  is 

going  to  be  very  difficult  to  make  any 
control  of  this  sort  effective  and  even  with 
a restricted  objects  clause — if  a restrictive 
clause  was  initially  set  up — then  share- 
holders being  what  they  are,  it  would  be 
very  easy  to  widen  the  clause  immediately 
or  virtually  without  limit  again. 
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42.  I think  perhaps  I have  taken  rather 

a long  time  over  this,  but  I think  it  is 
important.  There  is  this  consideration. 
The  directors  have  to  carry  on  the  business 
and  one  assumes  for  the  moment  that  they 
are  capable,  conscientious  and  honest 
men.  They  find  a clause  of  this  restrictive 
character,  then  they  have  got  to  decide 
whether  it  covers  a particular  transaction 
or  not  and  they  may,  erroneously  as  it 
turns  out,  be  quite  satisfied  that  their  short 
form  of  memorandum  covers  that.  I 
think  that  is  a situation  against  which  the 
company  should  be  protected  at  all  costs. 
It  is  extremely  awkward  if  you  get 
involved  in  ultra  vires  matters. Yes. 

43.  I think  I have  already  mentioned 

the  third  parties  now  under  the  existing 
practice,  they  assume  that  the  company 
they  are  dealing  with  has  power  to  do  the 
transaction  simply,  really,  on  the  faith  of 
the  much  derided  modern  wide  objects 
clause. Yes,  it  has  that  advantage. 

44.  May  I put  this  to  you?  You  know, 

I think,  that  the  Cohen  Committee  made 
recommendations  on  the  subject  of  ultra 
vires  ? Yes. 

45.  And  do  you  remember  that  the  Act 

approved  their  suggestions  as  to  easier 
alteration  of  objects?  There  was  an 
amendment  of  the  law  there  so  that  you 
could  do  it  by  special  resolution. Yes. 

46.  And  that  held  good  unless  some- 
body within  a limited  time  objected. 

Yes. 

47.  But  the  legislature  did  not  think 

fit  to  adopt  the  recommendation  about 
ultra  vires. No. 

48.  The  principle  there  sought  to  be 
applied  by  the  Cohen  Committee  was  in 
a sense  the  converse — the  opposite  of 
yours.  What  they  recommended  was  to 
give  the  company  vis-d-vis  third  parties 
all  the  powers  of  a natural  person,  and 
that  would  dispense  with  the  long  object 
clause.  A company  would  then  simply 
have  a corporate  entity  which  would  have 
all  the  powers  of  a natural  person.  That 
disposes  of  third  parties  and  protects  a 
man  getting  into  trouble.  Behind  that 
screen,  so  to  speak,  the  shareholders  and 
the  directors  manage  the  business.  The 
advantage  is  claimed  that  third  parties 
are  protected,  and  the  internal  arrange- 
ments can  be  so  framed  that  the  share- 
holders have  a reasonable  degree  of 
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control  over  the  activities  of  the  directors. 
That  is  another  way  of  doing  it,  but  that 
too  might,  I think,  involve  difficulty.  I 
put  to  you  the  case  of  a proposal  between, 
the  directors  of  the  company  and  an  out- 
side third  party  to  do  something  which 
was  expressly  forbidden  by  the  domestic 
regulations  of  the  company.  You  see  to 
make  the  scheme  work  the  third  party 
must  be  absolutely  and  in  all  circum- 
stances protected  from  notice  that  the 
shareholders  have  forbidden  the  thing. 
That  might,  might  it  not,  lend  itself  to 

abuse  ? Y es.  I think  if  I may  say  so, 

since  the  Cohen  Committee  looked  into 
this  question  there  has  been  what  I would 
think  one  of  the  major  developments  in 
the  company  world  in  my  lifetime,  and 
that  is  this  modern  trend  to  diversification, 
and  so  I think  a new  set  of  circumstances 
has  arisen  really  in  the  post-war  period, 
and  although  I agree  with  the  case  you 
are  putting  on  the  company’s  behalf  I 
think  there  is  an  urgent  case  to  be  put  on 
the  shareholders’  behalf  in  view  of  this 
new  trend  of  diversification. 

49.  Of  course  a possible  solution  would 
be  to  adopt  the  Cohen  recommendations 
all  the  way  and  make  provision  in  the 
domestic  constitution  of  the  company  for 
shareholder  control  in  certain  matters? 
Yes. 

50.  But  nothing  could  be  more  damag- 
ing to  the  shareholders  themselves  than 
articles  giving  them  such  control  that  the 
directors  are  unable  to  have  a free  hand 
in  carrying  on  legitimate  business  of  what 

one  may  call  the  day-to-day  variety.- 

Quite,  quite — yes. 

51.  That  is  really  the  problem.  I think 
that  is  all  I want  to  say  on  that  aspect, 
and  I think  I have  your  answers  clear  for 

that. 1 think  if  I may  just  add  that  this 

whole  question  seems  to  me  to  crop  up 
under  many  sub-headings  throughout  the 
reform  I think  is  desirable — on  accounting, 
take-over  bids — on  many  aspects. 

52.  You  make  that,  I think,  very  clear 

in  your  report  which,  as  I told  you,  we 
have  all  studied. Y es. 

53.  Then  the  next  point  is  this : in  your 
memorandum  you  express  approval  of  no 
par  value  (n.p.v.)  shares.  Have  you  any- 
thing to  add  to  that?  I think,  putting  it 
very  shortly,  the  claim  is  that  n.p.v.  shares 
present  the  position  as  it  really  is,  whereas 
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the  share  having  a par  value  may  be  a 
pound  share  nominally,  but  is  really 
worth  £50  or  anything  you  like  to  mention. 
Yes. 

54.  And  that  gives  a false  picture  and 

its  falsity  may  be  of  some  importance 
because  it  leads  members  of  the  public 
to  suppose  that  when  a 30  per  cent, 
dividend  or  a 50  per  cent,  dividend  or 
something  of  that  sort  is  declared,  share- 
holders having  subscribed  only  £1  are 
getting  a dividend  of  30  per  cent,  to  50 
per  cent,  without  taking  into  account  the 
fact  that  the  £1  par  value  means  nothing, 
and  that  the  share  is  really  worth — and 
the  shareholder  paid  for  the  share — 
perhaps  five  or  six  pounds. Yes. 

55.  That  is  the  main  attraction  of  the 

scheme,  is  it,  in  a way? A very 

important  attraction.  I remember  going 
round  a factory  during  the  war  of  a 
company  which  had  originally  £1  shares 
and  had  written  them  down  to  a shilling 
in  the  ’thirties.  They  had  just  announced 
a 100  per  cent,  dividend,  and  the  workers 
were  producing  cuttings  from  the  papers 
and  saying  “ What  a racket — getting  their 
money  back  in  one  year.”.  I think  apart 
from  that  this  comes  back  to  the  un- 
sophisticated shareholders.  It  confuses 
them.  They  get  a scrip  issue — a capitalisa- 
tion issue,  and  that  puzzles  them,  and  I 
know — I have  had  letters  from  people  who 
believe  they  can  sell  these  scrip  issues  and 
be  no  worse  off  as  a result  of  doing  so. 
With  this  type  of  confusion  you  get 
investors  saying  of  5s.  shares  standing  at 
65s.,  “ I would  not  buy  that,  it  is  much 
too  expensive  ”,  or  the  other  way  round, 
of  a £1  share  standing  at  15s.,  “ There 
must  be  something  wrong  with  that 
company”.  And  in  general  it  is  the 
attempt  to  attach  a fixed  value  to  some- 
thing which  in  the  nature  of  things  cannot 
be  fixed  which  is  so  stupid,  I think.  I 
have  lived  with  and  been  campaigning  for 
this  for  so  long  that  it  is  rather  a hobby 
horse  of  mine;  but  all  that  anybody  is 
asking  for  is  permissive  power  and  not 
mandatory  power,  and  I think  the  response 
from  industry  now  would  be  larger  than 
it  would  have  been  when  the  Cohen 
Committee  considered  it.  I cannot  see 
any  objection  to  allowing  it,  and  I can 
see  all  sorts  of  advantages. 

56.  That  of  course  is  subject  to  the 
necessary  safeguards  by  way  of  amend- 


ment of  the  Companies  Act  to  allow  for 
these  shares  and  to  deal  with  such  prob- 
lems as  reduction  of  capital. Yes,  I 

do  not  think  there  are  any  big  problems, 
though. 

57.  Nothing  major.  There  would  be  a 

good  many  drafting  ones. Yes,  the 

draftsmen  under  the  new  Companies  Act 
would  have  to  proceed  with  great  care. 
And  perhaps  every  line  of  the  existing 
Act  is  based  on  nominal  values. 

58.  It  was  proposed  in  the  Gedge  Com- 
mittee that  preference  n.p.v.  shares  should 
be  allowed,  and  that  was  rejected.  Are 
you  in  favour  of  extending  it  to  preference 

shares? 1 really  have  not  given  this 

very  much  thought  because  I do  not 
regard  it  as  terribly  important. 

59.  It  would  probably  be  unlikely  that 

anyone  would  trouble  to  do  it. 1 

doubt  if  it  would  be  done.  To  my  know- 
ledge it  is  done  very  little  in  the  United 
States. 

60.  In  the  case  of  preference  shares 

your  rights  are  directly  linked  to  the 
nominal  value.  You  get  your  pound  back 
on  winding  up  and  your  dividend  com- 
puted on  your  pound  value. -Yes, 

quite. 

61.  It  was  then  suggested  that  the  side 
by  side  operation  of  these  two  kinds 

might  be  productive  of  difficulties. 

They  would  be  productive  of  difficulties  to 
financial  journalists  in  our  share  price 
tables.  We  would  have  to  make  up  our 
minds — we  would  have  to  go  no  par  value 
because  you  could  not  have  a percentage 
dividend  on  a no  par  value  share.  We 
would  have  to  drop  the  percentage  sign. 
There  would  be  a certain  amount  of 
confusion  I think.  But  I would  hope  that 
enough  companies  would  adopt  n.p.v. 
that  we  would  get  rid  of  the  percentage 
sign.  I think  it  is  interesting  on  this  that 
although  America  has  moved  away  from 
n.p.v.  shares  for  taxation  reasons,  no- 
body ever  quotes  a percentage  dividend 
in  the  United  States  even  with  shares  of 
nominal  value.  They  have  become  so 
accustomed  to  expressing  dividends  in 
cents  per  share  that  they  never  think  of 
expressing  them  as  a percentage. 

62.  I suppose  the  arithmetic  and  com- 
pany drafting  in  the  way  of  settling 
schemes  of  arrangement  would  be  greatly 
simplified  if  one  were  dealing  only  with 
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n.p.v.  shares. Yes  possibly,  and  of 

course  it  gets  rid  of  the  need  for  capitalisa- 
tion issues;  you  just  split  your  shares.  It 
would  take  a lot  of  the  heat  out  of  the 
company  world  because  this  recent  Thom 
Electric  dispute  on  the  A shares — Thoms 
could  just  have  split  their  existing  shares. 
I just  think  it  has  everything  to  commend 
it. 

63.  I think  that  is  all  we  need  deal  with 

on  that  question.  Then  the  next  one  you 
may  not  want  to  embark  on  because  it 
concerns  private  companies.  I appreciate 
that  you  disclaim  any  special  knowledge 
of  private  companies,  but  have  you  formed 
any  view  as  to  the  exemptions  enjoyed  by 
an  exempt  private  company  in  regard  to 
the  filing  of  accounts — sections  127  and 
129,  and  provisions  as  to  loans  to  directors 
is  another,  and  then  there  is  the  qualifica- 
tion of  auditors.  In  these  matters,  as  no 
doubt  you  know,  exempt  private  com- 
panies are  given  certain  exemptions. 

Yes. 

64.  Have  you  given  any  thought  to 

that? The  only  issue  on  this  on  which 

I would  care  to  express  an  opinion  is  the 
exemption  from  filing  accounts — and 
there  I would  say  that  if  the  company  in 
any  way  solicits  money  from  the  public  it 
should  lose  that  exemption. 

65.  Yes,  I see. But  on  the  other  two 

issues  I am  afraid,  as  I say,  I have  no 
knowledge  or  only  the  slightest  knowledge 
of  private  company  affairs,  and  I would 
not  care  to  express  an  opinion. 

66.  You  really  adopt  the  principle  that 

a company  which  deals  with  the  public  has 
availed  itself  of  the  advantage  of  limited 
liability  and  ought  to  make  full  dis- 
closure.  Yes.  You  see  these  bad 

cases  I referred  to  at  the  beginning,  in 
some  of  them  at  least  we  have  been 
absolutely  helpless  because  we  have  been 
unable  to  get  any  figures  of  the  companies 
soliciting  large  sums  of  money,  and  with- 
out having  an  unduly  inflated  idea  of  our 
own  importance,  I think  we  can  guide  the 
public;  but  if  we  have  not  the  raw 
material  we  are  helpless,  and  I would 
think  any  company,  as  I say,  which 
solicited  money  from  the  public  investor 
ought  to  be  prepared  to  disclose  its 
accounts. 

67.  But  apart  from  that  broad  view  you 

do  not  want  to  be  involved  in  details  ? 


No,  I would  have  thought,  crudely,  that 
in  the  nature  of  things  a private  company’s 
affairs  were  its  own  affairs,  and  what  it  did 
in  the  way  of  directors’  powers  was  its  own 
business. 

68.  It  is  internal  business  in  something 

which  is  only  a partnership. Yes,  a 

family  arrangement. 

69.  The  difficulty  is  to  draw  the  line 

between  that  kind  of  private  company  and 
others. Yes. 

70.  Passing  on  to  heading  5 of  the 
memorandum,  (a)  as  to  fundamental 
changes  in  the  company’s  activities,  I take 
it  you  suggest  there  that  transactions  such 
as  take-over  bids  of  any  substance  should 
be  approved  by  special  resolutions  both 
of  the  offeror  and  the  offeree  company? 
That  is  the  gist  of  it. 

71.  I appreciate  that  you  have  got  a 

strong  case  for  approval  by  the  offeror 
company  because  they  are  buying  prop- 
erty, the  shares,  and  so  it  is  reasonable 
that  if  the  directors  propose  to  buy  shares 
— if  it  is  a substantial  deal — the  share- 
holders should  be  asked  for  their  approval 
in  advance.  You  have  obviously  got  a 
case  for  that,  although  it  might  be  a 
question  of  degree  here  as  to  whether  this 
or  that  transaction  was  sufficiently  im- 
portant.  Yes. 

72.  But  as  to  the  offeree  company,  in 
the  common  case  the  members  of  the 
offeree  company  are  being  given  shares  in 
exchange  for  shares  in  the  offeror  com- 
pany.—— Or  cash,  yes. 

73.  In  that  case  it  would  be  inappro- 
priate, would  it  not,  to  have  a special 
resolution  of  the  company?  Each  share- 
holder is  selling  his  piece  of  property  in 

the  shape  of  his  shares? Yes.  May  I 

enlarge  on  this.  My  attitude  to  take-over 
bids  has  changed  with  the  change  in 
economic  conditions  and  stock  exchange 
prices.  I was  very  strongly  in  favour  of 
take-over  bids  when  they  had  a really 
useful  economic  function  to  perform, 
when  companies  were  under-utilising  their 
assets,  when  share  prices  were  depressed 
below  the  underlying  real  value  of  the 
shares,  then  I think  that  provided  a take- 
over bid  was  reasonably  and  honestly  done 
it  performed  a very  real  economic 
function  to  the  benefit  of  shareholders  and 
the  community  as  a whole.  I have  been 
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increasingly  worried  recently  as  the  post- 
war re-adjustment  in  share  values  has 
taken  place,  and  I think  personally 
virtually  been  completed — 1 mean  we  have 
caught  up  with  the  inflation  of  the  last 
twenty  years  in  share  values  now — I have 
been  increasingly  worried  about  the 
position  of  what  I call  the  good  small 
company.  In  stock  exchange  terms  I 
think  you  will  find  that  its  shares  are 
being  quoted  on  a dividend  yield  of 
2£-3  per  cent,  and  an  earnings  yield  of  6-7 
per  cent.  In  other  words  it  is  fully  valued, 
I think ; in  our  parlance  there  is  no  under- 
valuation of  the  shares.  Then  along 
comes  a big  company — and  I am  speaking 
quite  frankly  here — I think  some  people 
in  the  big  company  may  be  empire 
builders  and  they  make  what  I regard  as  a 
stupid  bid  for  the  small  company  which  is 
already  very  adequately  valued  by  the 
Stock  Exchange,  and  I have  great 
sympathy  with  the  directors  of  the  small 
company.  It  is  fine  for  the  shareholders 
of  the  small  company  because  they  are 
getting  a price  much  above  an  already 
high  Stock  Exchange  price,  but  I have 
great  sympathy  with  the  directors  and 
management  of  the  small  company 
because  I do  not  see  what  they  can 
possibly  do  to  resist  this  take-over  bid, 
and  yet  the  whole  of  their  life's  work  may 
be  taken  out  of  their  hands  by  this  what  I 
would  call  extravagant  bid,  and  I think 
that  anything  which  would  slow  down  the 
process  and  allow  public  opinion  to  work 
— allow  the  Press  to  discuss  it  and  focus 
investment  opinion  on  what  seems  to  be 
the  fact  that  too  high  a price  is  being 
offered — would  be  good,  and  of  course  it 
would  be  in  the  interests  of  the  share- 
holders of  the  offeror  company. 

74.  That  is  rather  broader  lines  than  I 
was  contemplating.  I was  thinking  of  any 
case,  not  a particularly  small  or  large 
company,  where  the  opportunity  is  to 
purchase  all  the  shares  in  the  offeree 
company.  I was  only  putting  it  to  you 
that  that  is  not  a case  in  which  a special 
resolution  approving  the  transaction 
would  be  appropriate  because  it  would  be 
an  offer  to  purchase  each  shareholder’s 

shares. You  could  not  interfere  with 

that. 

75.  He  could  say  “ I am  all  right,  I am 
getting  £20  each  for  my  £1  shares  and  I 
never  thought  I would  get  more  than  £1 5 ”, 


and  he  can  go  off  very  pleased  with  his 
money  in  his  pocket  with  a cash  trans- 
action. Similarly  in  a share  transaction 
on  proper  disclosure  from  his  board  and 

proper  disclosure  from  the  offeror. 

Yes,  but  I nevertheless  do  feel  sympathy 
with  the  management  and  the  directors  of 
the  company  as  I say  for  which  an 
extravagant  bid  is  made,  and  there  is 
practically  nothing  they  can  do  about  it. 

76.  Is  there  anything  they  ought  to  do 
about  it?  You  see,  I suppose  if  they  are 
salaried  directors  working  on  service 
contracts  they  will  get  the  proper  damages 
for  wrongful  dismissal  in  effect.  Com- 
pensation for  loss  of  office  based  on  what 

they  would  recover  in  an  action. 1 am 

not  being  theoretical,  I know  cases  where 
it  has  happened.  It  is  not  a question  of 
financial  consideration;  it  is  a life’s 
work  that  has  been  snatched  away  from 
them,  and  they  do  feel  very  strongly  and 
very  badly  about  it,  and  anything  that 
could  slow  down  the  process.  . . . 

77.  Of  course  it  is  awfully  difficult.  I 

have  your  point  and  it  is  in  a sense  a 
sentimental  one? If  you  like,  yes. 

78.  Of  course  that  kind  of  thing  is  very 

hard  to  embody  in  legislation. Yes,  I 

think  the  pressure  must  come  from  the 
shareholders  of  the  offeror  company  who 
say,  “ Wait  a minute — you  are  paying  an 
outrageous  price  for  these  shares,  we  will 
not  agree 

79.  The  offeror  company? Yes. 

80.  The  offeror  company,  of  course, 

settles  the  price;  they  are  the  people  who 
are  paying  the  money  or  providing  the 
shares. Yes. 

81.  They  may  be  overbidding  and  that 

would  not  harm  the  members  of  the 
offeree  company,  at  all  events  when  the 
price  was  cash. No. 

82.  So  it  really  is  that  there  ought  to  be 
some  means  of  enabling  the  old  directors 
to  say  “ We  have  served  you  very  long  and 
faithfully  for  thirty  years.  We  have  built 
this  company  up  from  nothing;  some- 
thing ought  to  be  done  for  us  ”,  but  of 

course  you  cannot  express  that? No, 

it  is  very  difficult. 

83.  Then  there  is  sub-heading  (b)  under 
heading  5,  disposal  of  undertaking  and 
assets.  There  again  I take  it  to  be  your 
view  that  the  disposal  of  a company’s 
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undertaking  or  assets,  or  a major  part 
thereof,  should  require  approval  of  the 
company  in  general  meeting?  I think 
that  is  your  view? Yes. 

84.  Well,  that  is  your  view,  and  ob- 
viously there  is  much  to  be  said  for  it,  but 
again  I would  suggest,  as  is  inevitable, 
that  questions  of  degree  come  into  it,  and 
you  might  even  get  directors  splitting  the 
transactions  up  into  several  so  that  none 
came  within  the  statutory  definition.  If 
the  Treasury  says  you  are  not  to  borrow 
more  than  £20,000,  if  you  are  a keen  hand 
you  form  20,000  companies  and  each  one 

can  borrow  up  to  the  maximum. Yes. 

This  type  of  difficulty  arises  throughout. 

85.  That  is  bound  to  arise,  but  in 
general  where  a proposition  is  sound  in 

principle  some  method  can  be  devised. 

I would  have  thought  so,  yes. 

86.  The  Judges  are  not  very  pleased  if 

they  have  to  say  what  is  a substantial  part 
of  an  undertaking  and  so  forth,  but  that 
just  cannot  be  helped. No. 

87.  Thank  you.  Then  sub-heading  (c) 

of  5.  I take  your  view  to  be  that  any 
substantial  issue  of  shares  to  persons 
other  than  existing  ordinary  shareholders 
should  require  the  sanction  of  the  company 
in  general  meeting,  that  is  to  say  other 
than  an  issue  pro  rata  to  existing  share- 
holders.  Yes. 

88.  Of  course  where  for  any  transaction 
new  capital  is  required,  the  shareholder 
are  already  in  because  any  increase  in 
capital  has  to  be  sanctioned  in  general 
meeting  under  the  Act.  But  suppose  for 
some  reason  there  is  a large  lump  of 
authorised  capital,  but  unissued,  and  the 
directors  determine  to  issue  it — well,  of 
course,  under  the  ordinary  article,  they 

can  issue  it  to  anyone  they  choose? 

Yes. 

89.  Is  it  your  view  that  in  a case  of  that 
sort  before  the  directors  issue  to  an  out- 
sider, an  offer  should  be  made  to  the 
existing  shareholders  to  purchase  pro  rata 

to  their  holding? 1 would  rather  put  it 

this  way:  that  shareholders’  sanction 
should  be  sought  for  the  issue  of  the  large 
block  of  shares  to  a third  party. 

90.  Yes,  but  of  course  if  an  offer  was 
made  pro  rata  to  them,  that  would 

probably  satisfy  them. It  may  be  in 

the  company’s  interests  that  the  shares 
should  be  issued  to  the  third  party. 


91.  Yes,  so  if  you  made  it  simply 

requiring  the  sanction  of  the  company  in 
general  meeting,  that  would  really  cover 
the  whole  point? Yes. 

92.  Yes,  I see.  Have  you  any  other 
instances  of  transactions  which,  in  your 
view,  should  require  the  sanction  of  the 
company  in  general  meeting  other  than 
those  which  the  Statute  requires  to  be 

dealt  with  in  general  meeting? 1 do 

not  think  any  others  have  occurred  to  me. 

93.  You  have  covered  fundamental 

changes,  disposal  of  undertaking  and 
assets,  and  issue  of  shares.  You  think 
those  are  really  the  three  main  compart- 
ments into  which  one  can  divide  this 
question? 1 think  so,  yes. 

Chairman:  I think  Mr.  Lumsden  would 
like  to  ask  you  a question  on  this. 

94.  Mr.  Lumsden:  I agree  with  Mr. 

Wincott  that  the  shareholders  should 
sanction  an  issue  of  shares,  but  my 
difficulty  is  when  precisely  do  you  intend 
that  they  should  sanction  it,  because  the 
case  we  have  normally  is  that  capital  is 
increased  and  sanction  is  taken  at  that 
time  to  an  issue  of  shares  by  the  directors. 
Does  Mr.  Wincott  suggest  that  the  sanction 
must  be  given  within  a specific  time  before 
the  issue  is  made  ? It  would  not  always  be 
possible  to  name  the  body  to  whom  the 
shares  should  be  issued.  If  you  were  going 
to  have  a public  issue  you  would  not  know 
who  the  people  were. No. 

95.  I was  wondering  if  you  could  be 

more  specific  on  that. 1 think  in  the 

first  place  when  an  increase  in  authorised 
capital  is  sanctioned,  in  most  shareholders’ 
minds  there  is  an  automatic  inference  that 
when  the  shares  are  issued  they  will  be 
issued  pro  rata  to  existing  shareholders. 
It  is  their  equity,  and  they  do  not  expect 
part  of  it  to  be  ceded  to  a third  party 
without  very  good  reason  and  considera- 
tion that  it  will  be  of  material  benefit  to 
the  company.  I think  that  is  my  starting 
point.  We  have  had  one  or  two  actual 
examples  where  25/30  per  cent,  of  the 
equity  has  been  issued  to  a third  party — 
and  I think  the  trouble  has  been  exacer- 
bated by  the  appearance  that  the  shares 
have  been  issued  too  cheaply  to  a third 
party  which  has  riled  shareholders. 
Admittedly  there  have  been  benefits  to  the 
company,  but  I still  think  when  it  is  a 
question  of  passing  over  25  to  30  per  cent. 
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of  the  equity  to  someone  who  has  borne 
no  heat  of  the  day  so  far,  the  shareholder 
should  be  consulted. 

96.  Perhaps  your  point  would  be  met 
if  it  were  limited  to  a case  where  one 
company  or  individual  was  going  to 
obtain  a stake,  say,  in  excess  of  10  per 

cent,  in  the  company? Something  like 

that,  yes. 

97.  Chairman:  Of  course  if  at  the  time 
of  the  creation  of  these  shares  there  was  an 
appropriate  resolution  to  the  effect  that 
they  should  be  under  the  control  of  the 
directors  and  could  be  allotted  to  anyone 
the  directors  chose,  that  might  cover  it, 
but  in  a case  where  there  is  simply  a 
number  of  unissued  shares  which  have 
not  been  earmarked  in  any  way,  you  think 
they  should  be  dealt  with  in  your  way? 

Yes.  I do  want,  as  I said  right  at  the 

beginning  of  my  memorandum,  to  see 
information  and  consultation  greatly 
increased,  and  where  a major  change  in 
the  ownership  of  the  equity  is  concerned 
I think  the  existing  holders  of  the  equity 
should  be  consulted — and  indeed  I think 
this  is  being  accepted  because  various 
company  chairmen  have  given  such  an 
assurance  to  their  shareholders. 

98.  And  any  such  provision,  you 

would  say  no  doubt,  should  be  carefully 
limited  so  that  it  did  not  prevent  the 
directors  from  providing  qualification 
shares  for  a director  or  making  a contri- 
bution of  shares  to  the  company’s  pension 
fund.  These  small  transactions  would 
not  come  within  the  burden  of  this 
provision? No. 

99.  That  is  that  point.  Then  here  again 
I paraphrase  you.  You  suggest  in  relation 
to  diversification  that  shareholders  should 
be  kept  in  the  picture,  even  though 
sanction  in  general  meeting  is  not  required. 
And  the  point  I would  put  tp  you  is  this: 
is  it  practicable  to  enforce  this  by  legis- 
lation, that  is  keeping  the  shareholders  in 
the  picture  ? One  knows  exactly  what  you 
mean  by  it,  but  how  can  one  compel  it  to 

be  done? 1 do  not  know  whether  this 

is  practicable,  but  I think  on  the  accounting 
side  you  might  do  it  by  having  new 
requirements  where  diversification  results 
in,  again,  a percentage — 20  or  25  per 
cent. — of  a company’s  turnover  coming 
under  a new  heading,  then  shareholders 
should  be  informed  as  to  the  reasons  for 


the  new  venture.  Whether  actually  in  the 
accounts  or  whether  in  the  directors’ 
report,  I do  feel  that  shareholders  should 
be  kept  abreast  of  the  developments  in 
their  companies. 

100.  Now  large  companies  increasingly 
send  out  in  addition  to  the  accounts  and 
the  formal  report  of  the  directors  a most 
informative  booklet. — Yes. 

101.  Telling  you  everything  that  they 
are  doing,  but  usually  in  an  informal 

style. Some  of  them  give  you  the 

appearance  of  telling  you  everything  they 
are  doing,  but  when  you  try  to  get  down 
to  things  they  do  not  tell  you  very  much — 
we  are  a cynical  race. 

102.  That  is  the  difficulty,  you  see.  You 
say  it  is  enacted  that  the  directors  should 
keep  the  shareholders  in  the  picture  and 
endeavour  to  do  so  by  a document  of  this 
sort,  then  some  disgruntled  shareholder 
goes  through  this  document.  So  far  from 
being  pleased  by  what  he  finds,  he  says 
there  is  a lot  more  behind  it. — I think  that 
is  a little  unfair  if  I may  say  so.  You  see  I 
know  cases  where  companies — and  I am 
not  being  in  the  least  bit  critical  of  them 
and  it  was  not  false  diversification,  it  was 
natural  growth  into  a new  field — that 
where  over  ten  years  they  have  probably 
invested  £25  million  in  this  new  field,  and 
nobody  has  a clue  as  to  the  progress  of 
this  investment — whether  it  has  been 
profitable  or  unprofitable,  or  very  profit- 
able or  just  broken  even — and  I think  it  is 
wrong.  I think  that  when  a diversification 
has  reached  this  scale  and  a substantial 
amount  of  money  has  been  invested, 
shareholders  are  entitled  to  know,  and  it 
would  be  very  good  for  the  directors  and 
the  economy  as  a whole  if  there  was  a new 
standard  of  accounting. 

103.  You  really  cover  the  keeping  in 

the  picture  by  suggesting  that  accounts 
should  be  more  informative  than  they  are 
at  present? -Yes. 

104.  That  of  course  is  one  of  the  particu- 
lar matters  which  this  Committee  will 
have  to  decide  in  due  course,  balancing 
the  desirability  of  having  highly  informa- 
tive accounts  with  the  labour  of  getting 
them  out,  and  any  objection  as  regards 
competitors  or  from  companies  and  so 
forth.  One  has  to  weigh  these  pros  and 


10 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


23rd  September,  1960] 


MR.  HAROLD  WINCOTT 


[Continued 


cons  and  arrive  at  the  balance  if  possible. 
But  it  is  difficult  to  legislate  that  the 
Chairman  shall  send  out  a copy  of  his 
speech  to  every  member  of  the  company 
and  that  kind  of  thing.  It  seems  to  me  to 
provide  for  that  kind  of  thing  by  legisla- 
tion would  be  very  difficult  indeed. 

Very  difficult,  yes. 

105.  There  is  this  general  point  as 
regards  obtaining  a sanction  in  general 
meeting  that  a company  may  be  inhibited 
by  the  need  for  getting  consent  when  the 
directors  desire  to  embark  on  some 
obviously  advantageous  transaction.  If 
they  have  to  say  to  the  opposite  parties 
of  the  negotiation  “ I am  afraid  we  shall 
have  to  hold  this  up  for  a month  to  get 
the  sanction  of  our  shareholders — in  the 
meantime  we  can  only  give  you  a con- 
ditional agreement  ”,  a company  in  that 
condition  might  be  at  a disadvantage  in 
competing  with  a company  whose  direc- 
tors are  empowered  to  do  such  things 
without  reference  to  their  company.  You 

see  what  I mean? -I  have  seen  this 

difficulty.  Could  it  be  overcome  by 
imposing  the  equivalent  condition  on  all 
companies? 

106.  Yes,  then  if  this  applied  to  all 

companies  . . . They  all  start  level 

on  it. 

107.  Of  course  the  ordinary  way  is  to 

do  a conditional  contract,  but  they  are 
very  difficult  to  frame. Yes. 

108.  But  that  is  just  another  of  the 
problems.  The  shareholders  may  have 
to  choose  between  a lesser  degree  of 
control  and  a possibility  of  untoward 
interference  in  the  directors’  transactions. 
Yes. 

109.  Next  we  come  to  something  which 

is  very  near  your  heart  and  it  is  this:  I 
appreciate  the  force  of  your  objections  to 
shares  with  restricted  or  no  voting  rights, 
but  there  are  arguments  the  other  way 
both  as  to  the  need  for  and  the  practical 
difficulties  involved  in  abolition.  Then 
I would  refer  you  in  particular  on  this  to 
the  memorandum  contributed  by  J.  Lyons 
& Co.  Ltd.  We  did  supply  you  with 
that? Yes,  I saw  that. 

110.  That  is  an  example  where  it  is 
claimed  that  voteless  shares  served  a very 
useful  purpose.- — Yes. 


111.  Have  you  any  further  comments 
to  make  on  this?  You  deal  with  it  fairly 
fully  in  your  memorandum,  do  you  not? 

Yes — If  I might  say  this?  I find  it 

difficult  to  express  this,  and  I certainly  do 
not  want  to  become  political,  but  if  the 
taxation  system  of  this  country  is  wrong 
— as  I would  call  it  wrong — I do  not  think 
the  company  law  should  be  framed  to 
protect  people  from  the  consequences  of 
a wrong  taxation  system. 

112.  Voteless  shares? Yes,  this  I 

think  comes  into  this,  you  see. 

113.  Is  this  a death  duty  point,  income 

tax? Income  tax  and  death  duties, 

you  see.  People  say  we  must  have  voteless 
shares  because  of  death  duties  because  we 
shall  lose  control  of  the  company.  I 
think  it  is  Utopian  to  say  so,  but  the  thing 
to  do  is  to  put  the  taxation  right  and  not 
to  have  what  I regard  as  a wrong  feature 
in  the  company  world,  which  is  these 
voteless  shares. 

114.  That  is  a ground  underlying  your 
objection  to  voteless  shares,  a general  as 

opposed  to  a preliminary  ground? 

Yes. 

115.  I appreciate  that  point. But  in 

the  case  of  Lyons,  until  quite  recently — 
whether  as  a result  of  most  of  the  shares 
being  voteless  or  not — the  equity  of  that 
company  was  virtually  a fixed  interest 
stock.  It  had  caused  considerable  hard- 
ship to  the  public  shareholders.  Further, 
on  this  question  of  the  particular  value 
of  a certain  man  or  group  of  men  to  a 
company — and  we  have  heard  this  argu- 
ment quite  recently  in  connection  with 
Thom  Electrical — that  if  they  had  had  all 
voting  shares  they  would  have  been  taken 
over  through  a take-over  bid — I think  the 
answer  to  that  is  that  the  take-over  bidder 
does  not  want  the  physical  assets  of  the 
company,  he  wants  the  man.  They 
wanted  Jules  Thom  without  any  doubt 
who  is  a genius  in  that  company,  and  if 
Jules  Thom  had  said  “ I am  not  going — 
if  you  buy  my  business  you  do  not  get 
me  ” — they  would  not  have  bought  the 
business. 

116.  Yes,  but  of  course  the  old- 
fashioned  view  on  this  is  that  a share  is 
no  more  than  a bundle  of  rights.  The 
subscriber,  for  the  purchase  of  a share, 
becomes  a member  of  the  company;  he 
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has  a contract  of  membership  which  con- 
fers on  him  certain  rights.- Yes. 

117.  Of  course  those  rights  may  vary 

infinitely.  There  is  no  limit  to  the  power 
of  the  company  draftsmen  to  evolve  new 
kinds  of  shares  every  day,  and  a share- 
holder is  not  entitled  to  a vote  simply 
because  he  is  a shareholder;  he  is  entitled 
to  a vote  because  his  contract  with  the 
company  said  “ You  shall  have  a vote  ”. 
That  is  the  old-fashioned  basis  of  discus- 
sion?  Yes. 

118.  Very  well  then.  If  one  is  going  to 
combat  that  condition  on  the  ground  of 
unfairness,  one  might  say  that  everyone 
must  have  a vote  in  respect  of  each  share 
which  he  holds.  And  that  will  not  carry 
you  very  much  further  because  of  divisions 
and  splitting  and  having  so  many  pound 

shares  and  so  many  shilling  shares. 1 

am  not  very  expert  on  the  Indian  and 
South  African  Companies  Act,  but  I 
understand  in  both  countries  they  have 
made  non-voting  shares  illegal,  and  I am 
not  aware  of  any  of  these  difficulties 
having  subsequently  arisen. 

119.  I think  they  are  inherent. 1 am 

aware  of  the  danger,  yes. 

120.  You  can  abandon  the  system 
where  everyone  has  a vote  per  head. 
That  obviously  is  a very  rudimentary 
arrangement.  If  in  order  to  get  rid  of  the 
difficulty  about  splitting  and  having  some 
pound  and  some  shilling  shares  and  so  on, 
you  say  each  shareholder  shall  have  one 
vote  for  every  one  pound  nominal  ordinary 
share  of  which  he  is  the  holder,  that 
perhaps  is  a little  advanced,  but  why  should 
one  differentiate  between  an  ordinary 
shareholder  and  a preferred  ordinary 
shareholder,  or  preference  shareholder  or 
deferred  shareholder — each  with  different 
rights  in  the  equity.  Where  does  one 

draw  the  line? 1 think  the  difficulty 

would  arise  on  participating  preference 
or  preferred  shares.  But  I would  have 
thought  that  on  the  usual  preference  or 
preferred  it  is  a clear-cut  contract  with 
a limited  risk  with  no  stake  in  the  equity 
benefits,  or  only  a limited  stake  in  the 
equity  risks  ....  I would  have  thought 
that  it  really  is  the  equity  that  matters. 
It  is  only  the  equity. 

121.  Yes,  but  you  see  the  equity  can 
be  notionally  divided  into  slices.  On 


what  principle  or  basis  should  one  say  an 
ordinary  shareholder  should  have  a vote 
whereas  a preferred  or  deferred  or  parti- 
cipating shareholder  should  not  have  a 

vote? -I  have  said  that  there  is  this 

difficult  shadow  territory  between  the 
fixed  interest  and  the  equity.  I do  not 
know  whether  it  would  be  possible  to 
gear  the  voting  element  to  the  degree  of 
equity  in  the  participating  preferred. 

122.  It  might  be  extraordinarily  com- 
plicated.  Extraordinarily  complicated, 

yes. 

123.  You  dislike  these  shares  so  much 

that  you  would  uproot  them  ? 1 would. 

124.  And  retrospectively? Yes.  It 

is  the  only  case  where  I would  favour 
restrospective  legislation. 

125.  Would  these  palliatives,  I suppose 
you  might  call  them,  be  of  any  help  ? I 
think  it  is  only  one  point  really.  Might 
it  not  be  true  to  say  that  the  objection  is 
really  against  having  voteless  shares,  as 
it  were,  afloat  on  the  market  rather  lhan 
objecting  to  the  original  issue  of  such 

shares? No.  I think  my  real  objection 

to  them  is  that  you  can  get  a situation 
where  two  companies  control  each  other 
and  are  responsible  to  nobody  in  this 
country  at  all. 

126.  I see.  So  it  would  not  meet  your 
objection  if,  for  instance,  one  confined 

the  objections  to  quoted  shares? Yes 

it  would. 

127.  So  is  it  not  right  to  say  that  your 
objection  is  basically  against  such  shares 

being  dealt  in? Yes.  I think  really  I 

might  say  this.  My  objection  is  to  people 
making  a convenience  of  the  capitalist 
system  through  the  medium  of  voteless 
shares  in  public  companies. 

128.  Yes? They  get  all  the  benefits 

of  it  without  really  the  responsibilities. 

129.  Ofcourselthinktherearemethods 
— or  methods  could  be  devised — of 
financing  a company  by  means  of  securi- 
ties framed  in  this  way  or  that,  which 
would  put  them  very  much  in  the  position 

of  a voteless  ordinary  shareholder.- 1 

think  I did  touch  on  this  and  I think  I 
tried  to  put  the  responsibility  on  the. 
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Stock  Exchange  once  the  slate  had  been 
wiped  clean,  to  watch  any  share  that  they 
thought  was  getting  round  the  legislation. 

130.  It  has  been  suggested  to  me  that 

your  intention  here  runs  counter  to  what 
you  say  about  the  position  of  the  direct- 
orate in  a small  company. 1 would  like 

that  elaborated. 

131.  If  the  shareholders  had  no  votes 

the  directorate  would  be  protected. 

They  would  be  protected,  but  the  share- 
holders of  the  company  would  suffer. 

132.  You  cannot  have  it  both  ways. 

No,  we  cannot  have  it  both  ways,  but 
what  I was  trying  to  get  at  on  the  question 
of  the  smaller  companies  and  the  take-over 
bid  was  to  allow  time  for  public  opinion 
to  bring  pressure  to  bear.  I do  not 
really  think  it  is  inconsistent. 

133.  But  it  may  sometimes  work  out 

one  way  and  sometimes  another. Yes. 

134.  That  I think  is  all  we  need  say; 
you  have  made  your  position  clear  in  your 
memorandum  and  what  you  have  said 
this  morning.  Then  the  next  one  rather 
goes  to  the  New  World  to  redress  the 
balance  of  the  old.  If  I might  elaborate; 
you  suggest  the  setting  up  in  this  country 
of  a body  analogous  to  the  Securities  and 
Exchange  Commission  (S.E.C.)  in  the 
United  States,  to  which,  e.g.,  “ stranded 
minorities  ” could  refer  their  complaints. 
That  is  the  suggestion,  the  setting  up  in  this 
country  of  a body  analogous  to  the 
Securities  and  Exchange  Commission  to 
deal  with  minorities  who  find  themselves 
in  a disadvantageous  position.  Have  you 
had  any  reasons  for  saying  that  such  a 
project  would  be  an  improvement  on  the 
Board  of  Trade  and  the  Stock  Exchange  as 

a watchdog? If  I may  go  back  a little; 

it  may  not  necessarily  be  entirely  relevant 
to  the  Companies  Act  and  this  committee, 
but  I would  like  to  see  somebody, 
whether  an  S.E.C.  or  a branch  of  the 
Board  of  Trade,  somebody  to  keep  an 
overall  watching  eye  on  all  solicitation  of 
money  from  the  public  in  whatever  form, 
by  shares  or  deposits  through  building 
societies.  We  have  sat  watching  and 
writing  articles  for  two  to  three  years  and 
nothing  happened.  Officialdom  was 
powerless.  The  consequences  were  disa- 
strous. I cannot  help  feeling  it  could  not 
have  happened  in  the  United  States  with 


the  S.E.C.  Then  there  is  rigging  of 
Stock  Exchange  markets  which  one  knows 
goes  on  to  some  extent,  I am  not  sure  to 
what  extent  that  is  really  effectively 
covered.  Again,  I do  not  think  it  is  as 
effectively  covered  as  in  the  United 
States. 

135.  Would  it  be  too  much  to  ask  for 
some  details  of  how  this  body  would 

work  ? Since  I wrote  this  memorandum 

the  Board  of  Trade  has  in  fact  acted  in 
quite  a number  of  these  incidents  of 
stranded  minorities.  Had  that  action 
been  taken  before  I wrote  my  memo- 
randum it  would  have  been  written 
differently.  I think  the  Mias  Group  and 
the  State  Building  Society,  and  indeed  the 
setting  up  of  this  committee,  has  already 
had  its  effect,  and  maybe  an  S.E.C.  is  no 
longer  necessary.  I am  not  arguing 
exclusively  for  an  S.E.C. ; if  the  Board  of 
Trade  can  tackle  these  things — that  is 
fine!  But  there  have  been  very  great 
gaps  through  which  these  people  have 
operated.  These  complaints  to  which  I 
refer  here  are  really  a dreadful  business, 
the  small  unsophisticated  shareholder,  not 
in  a minority,  very  often  in  a majority,  but 
these  people  who  make  the  bid  just  get 
30-35  per  cent,  of  the  capital,  the  Stock 
Exchange  very  rightly  withdraw  permis- 
sion to  deal,  the  public  shareholders  are 
left  with  an  unquoted  security,  the  funds 
of  the  company  taken  over  are  being 
diverted  to  projects  of  which  the  share- 
holders are  ignorant  and  to  which  they 
have  not  given  any  conscious  consent. 
Nothing  is  done  from  month  to  month — 
although  the  power  is  there  in  the  1948 
Act. 

136.  The  question  might  be  put  in  this 
way.  Do  you  think  the  Board  of  Trade’s 
action  in  such  a case  as  that  to  which  you 
have  referred  was  adequate  in  fact . . .? 
1 do  not  want  to  be  unfair  . . . 

137.  I did  not  mean  to  be  unfair.  You 

criticised  the  Board  of  Trade  in  a fraudu- 
lent transaction. We  do  not  know  that 

it  was  fraudulent. 

138.  A suspicious  transaction? 

Yes. 

139.  And  on  that  ground  chiefly  you 
would  say  we  ought  to  have  some 
countepjart  of  the  S.E.C.  You  suggested 

that  might  work  better. 1 cannot  help 

feeling  that  if  somebody  was  concentrating 
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all  their  attention  on  to  this  type  of 
transaction,  or  on  to  a company  like  the 
Mias  Group  which  is  advertising  to  pay 
12£  per  cent,  on  deposits;  if  somebody 
was  concentrating  on  this  type  of  trans- 
action they  would  get  a lot  of  co-operation 
from  the  financial  press.  We  have 
co-operated,  and  do  co-operate,  with  the 
Board  of  Trade.  If  somebody  from  this 
body  went  knocking  on  the  door  of  Mias 
and  said:  “ How  exactly  do  you  pay  12£ 
per  cent,  on  your  deposits?”;  if  some- 
body had  the  right  to  ask  this  and  to  say: 
“ Can  I look  at  your  books?  What  do 
you  own  ? ”,  I think  within  three  weeks  the 
Mias  Group  would  have  stopped.  In- 
stead, it  went  on. 

140.  It  may  be  desirable,  I am  not 
saying  it  is  not,  to  have  a special  super- 
visory body;  but  might  not  the  same 
result  be  achieved  by  strengthening  the 
department  of  the  Board  of  Trade  which 

deals  with  such  matters? 1 would  be 

delighted  with  that. 

141 . That  might  be  a way  of  arriving  at 

the  same  result. Yes;  it  is  probably 

unnecessary  to  set  up  a new  body,  but  to 
give  the  old  one  new  powers. 

142.  No  amount  of  powers  or  formali- 
ties are  any  good  if  the  body  has  not  got 

the  manpower. No,  and  this  is  often 

a very  specialised  field. 

143.  On  the  other  hand,  you  do  not 

want  the  credit  of  honest  companies  to  be 
injured  by  interference,  perhaps  unjusti- 
fiable.  No. 

144.  Under  the  existing  law  I imagine 

the  appointment  of  a Board  of  Trade 
Inspector  to  go  into  a company’s  affairs 
does  not  have  an  exhilarating  effect  on 
its  credit. No,  I am  sure. 

145.  So  that  you  might  get  cases  where 

action  was  too  precipitate  and  grave 
injustice  was  done.  All  these  things  have 
to  be  considered. Yes. 

146.  The  next  one  is  on  your  heading 
(9),  page  10  of  your  memorandum.  The 
heading  deals  with  protection  of  special 
classes  of  shares.  The  context  is  the 
getting  rid  of  preference  shares  on  terms 
which  are  unfair  to  holders,  that  is  to  say, 
to  repay  at  par  a high  coupon  preference 
share  which  would  otherwise  command  a 
premium  in  the  market.  You  say  gener- 
ally speaking  the  protective  organisations 


of  the  institutional  investors  can  be  relied 
upon  to  prevent  unfair  treatment  of  this 
kind.  You  conclude  your  remarks  by 
saying,  “It  remains  to  be  considered, 
however,  whether  there  may  be  a case  for 
statutory  protection  of  preference  share- 
holders by  requiring  that  they  shall  be 
given  the  option  of  being  repaid  either  at 
par  or  at  an  average  of  market  values 
before  the  proposal  for  repayment  arose.”. 

Can  you  amplify  that  statement? 

What  I had  in  mind  here  is  that  I know 
there  are  some  companies  in  which  the 
institutional  investors  are  not  interested 
and  there  the  preference  shareholders 
may  be  in  a pretty  wretched  position. 

147.  The  kind  of  thing  would  be  where 
a company  got  rid  of  the  preference  shares 
simply  by  winding  up  and  reconstructing? 
Yes,  I believe  following  the  nationali- 
sations, it  was  laid  down  that  companies 
not  only  had  the  right  but  a. duty  to  repay 
preference  shareholders  if  they  had  surplus 
funds. 

148.  I was  concerned  in  a case  years 
ago  about  7 per  cent,  preference  shares, 
I think,  and  the  company  had  plenty  of 
money  so  they  petitioned  to  pay  them  off. 
In  those  circumstances  their  rights  in  a 
winding  up  of  the  company  applied;  so 
that  these  preference  shareholders  could 
be  paid  off  and  lose  their  7 or  8 per  cent. 
It  was  not  considered  an  infringement  of 
their  rights  because  it  was  exactly  in 
accordance  with  the  legal  position,  and  so 

it  is  in  the  case  of  winding  up. And 

they  may  have  paid  35s.  for  a £1  prefer- 
ence share,  and  yet  all  they  get  is  £1. 

149.  In  your  view  that  would  be  worth 

looking  at. 1 always  have  a great 

sympathy  for  preference  shareholders, 
because  I can  never  understand  why  any- 
body buys  preference  shares  and  they 
always  get  the  sticky  end  of  every  transac- 
tion. So  I would  just  like  to  do  what  I 
can  to  make  life  a little  happier  for  them 
in  these  circumstances. 

150.  I think  the  committee  would  agree 
that  this  is  a point  worth  looking  at.  But 
again,  as  in  so  many  cases,  one  has  got  to 
walk  warily  because  all  these  shares  have 
their  rights,  and  if  something  special  is 
done  for  their  protection  there  may  be 
another  man  in  a different  class  who  says, 
“ I would  not  have  subscribed  if  I had 
known  that  these  people  were  going  to  be 
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favoured.”.  There  are  two  sides  to  the 

question. Yes.  Of  course  conditions 

have  changed  here  greatly  with  the  rise  in 
interest  rates. 

151.  Then  there  is  the  vexed  question 
about  disclosure  of  nominee  holdings. 
You  would  be  in  favour,  but  you  do  not 

think  it  is  practicable  ? It  is  practicable 

if  the  penalties  for  non-disclosure  are 
sufficiently  penal.  What  I can  foresee  is 
sufficiently  nasty-minded  people  building 
up  a whole  chain  of  nominee  companies 
and  making  it  virtually  impossible  to  get 
at  the  true  ownership.  I certainly  do  not 
want  to  do  away  with  the  convenience  of 
nominee  holdings;  by  all  means  let  them 
continue,  but  ownership  should  be  dis- 
closed in  these  circumstances.  I am  not 
a legal  expert  and  I think  I know  what  I 
want  done  but  not  yet  how  it  should  be 
achieved. 

152.  You  say  in  principle  you  are  in 
favour  of  the  disclosure  of  nominee 
holdings  so  far  as  it  can  feasibly  be  done, 
and  the  exact  method  by  which  it  might  be 
done  to  some  extent  you  leave  to  the 

lawyer? Yes;  I believe  the  Cohen 

Committee  recommended  that  there 
should  be  disclosure  and  Parliament  rather 
ran  away  from  it. 

153.  There  was  a breakdown  on  the 

complications  of  the  particular  draft  pro- 
visions.  Y es. 

154.  We  have  had  a number  of  sugges- 
tions as  to  how  this  might  be  done  to 
some  extent.  One  is  that  when  anyone 
holds,  say,  5 per  cent,  or  more  of  the 
capital  he  should  be  required  to  disclose 
the  fact  if  his  holding  is  held  through 
nominees.  That  would  achieve  the  result 

to  some  extent? Yes;  but  again  you 

could  have  it  split,  and  split  with  members 
of  the  family. 

155.  One  of  the  troubles  is  that  it  is  so 

difficult  to  evolve  a scheme  which  would 
not  give  a lot  of  work. Yes. 

156.  The  next  possibility  is  that  the 

directors  should  be  empowered  to  enforce 
disclosure  by  some  particular  individual 
if  it  occurred  to  them  that  there  was 
nominee  buying  going  on;  they  could 
compel  him  to  say  what  his  beneficial 
interests  really  were.  That  could  cause 
a certain  amount  of  annoyance  to  people 
who  have  no  intention  of  doing  anything 
underhand. Yes. 


157.  Thirdly,  it  has  been  suggested  to 
us  that  companies  should  not  be  allowed 
to  hold  any  shares  of  which  they  were 
beneficial  owners  otherwise  than  in  their 
own  name.  It  is  suggested  that  this  would 
possibly  deal  with  most  of  the  cases  where 
it  is  claimed  that  disclosure  is  desirable 
because  so  many  of  these  nominee  cases 

do  involve  companies. That  is  quite 

true;  on  buying  for  take-over  bid  control 
it  is  invariably  companies. 

158.  I do  not  know  if  we  can  carry 
that  much  further;  you  would  welcome 
any  feasible  scheme.  Then  you  make  an 
observation  about  the  directors’  dealings 
in  the  company’s  shares,  Section  195,  and 
you  say,  I think,  it  ought  to  be  extended 
so  as  to  cover  shares  not  directly  held  by 
a director  but  in  which  he  is  beneficially 
interested.  Looking  at  Section  195,  it 
does  occur  to  me  it  is  wide  enough  to 
apply  to  shares  held  in  trust  and  shares  in 
which  a director  has  indirect  interests  as 
well,  and  I was  wondering  whether  this 
point  was  not  really  covered  by  the 

Section  as  it  stands? Would  it  cover 

shares  held  by  a director’s  wife? 

159.  I should  think  it  might  be  said 

the  director  has  a beneficial  interest. 

Or  his  children? 

160.  Do  you  mean  to  include  both? 
The  words  I was  commenting  on  suggest 
a case  of  trust,  where  the  shares  are  held 

by  someone  in  trust. 1 have  already 

said  we  are  a cynical  lot,  financial  journa- 
lists, and  one  has  reason  to  believe  that 
the  shares  are  not  always  held  in  the 
obvious  name. 

161.  What  that  comes  to  is  that  you 
suggest  the  possibility  of  extending  Section 
195  to  cases  such  as  those  as  shares  held 
by  members  of  the  director’s  family? — — 
I do  not  know  whether  I would  go  as  far 
as  that,  it  might  be  unduly  restrictive;  but 
I would  like  to  be  quite  satisfied  that  any 
shares  in  which  a director  is  beneficially 
interested  ought  to  be  on  this  register 
which  should  be  available  throughout  the 
year. 

162.  The  section  says,  “the  shares 

which  are  held  by  or  in  trust  for  him  or  of 
which  he  has  any  right  to  become  the 
holder  (whether  on  payment  or  not) 
That  includes  holdings  in  his  own  name 
and  holdings  in  a trustee’s  name  or  any 
persons  on  whom  he  can  call? Yes. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


23  rd  September,  1960] 


MR.  HAROLD  WINCOTT 


[< Continued 


163.  We  might  have  a look  at  the 
question  and  see  what  emerges.  On 
heading  14,  carrying  on  business  through 
associated  and  subsidiary  companies, 
have  you  considered  the  suggestion  that 
holding  companies  should  be  liable 
without  limit  for  the  debts  of  their 
subsidiaries,  or  a proportion  thereof 
corresponding  to  their  shareholdings? 
This  is  a revolutionary  suggestion  and  it  is 
intended  to  deal  with  the  kind  of  case 
where  a company  acquires  a number  of 
other  companies  and  they  all  carry  on 
business  for  the  benefit  of  the  holding 
company,  yet  the  holding  company  is 

under  no  liability  to  settle  their  debts. 

I am  more  concerned,  not  with  the 
company  that  comes  to  grief,  but  the 
company  that  does  terribly  well  but 
nobody  knows  how  well  it  is  doing. 
Ready  I am  being  very  broad-minded 
about  this  because  this  present  set-up 
gives  us  great  fun  and  tremendous  scope 
for  detective  work,  finding  out  exactly 
what  these  associated  companies  are 
doing;  all  that  would  go  if  they  disclosed 
what  they  were  doing.  But  it  is  true  there 
have  been  some  rather  shocking  things, 
where  you  find  an  interest  in  an  associated 
company  which  was  valued  in  the  Balance 
Sheet  of  the  holding  company  at  £31  and 
that  is  what  is  was  thought  it  was  worth, 
but  when  it  comes  to  a take-over  bid  you 
find  it  is  worth  £30,000.  This  sort  of 
thing  has  happened  quite  frequently 
recently.  I think  this  is  one  of  the  major 
accounting  deficiencies  of  the  1948  Act  in 
the  light  of  our  recent  experience. 

164.  The  particular  suggestion  made 
you  say  you  are  really  not  concerned  with, 
the  suggestion  that  holding  companies 
should  be  liable  without  limit  for  the 
debts  of  their  subsidiaries,  or  a proportion 
thereof?  Obviously  it  is  an  original 

suggestion. Yes;  it  seems  to  me  to  be 

reasonable.  I have  not  come  across  it 
before. 

165.  It  might  be  difficult  to  carry  out; 
but  do  you  think  it  is  worth  looking  at? 
I would  think  so,  yes. 

166.  Heading  16,  take-over  bids.  The 
point  there  is  just  whether  you  have 
anything  to  add  on  that  in  view  of  the 
new  rules  made  by  the  Board  of  Trade? 
No,  I thought  they  were  admirable. 

167.  Most  people  seem  to  be  well 
content  with  them.— Yes. 


168.  Heading  21,  accounts.  On  that  I 

take  your  main  points;  first,  that  turnover 
should  be  disclosed;  and  secondly,  fixed 
assets  should  be  valued  periodically. 
You  make  those  two  points  ? Yes. 

169.  As  regards  disclosure  of  turnover; 
you  appreciate  that  it  is  thought  by  some 
companies  that  this  would  be  prejudicial 
to  their  interests.  May  not  the  answer  be 
that  such  disclosure  may  be  desirable  in 
some  cases  but  undesirable  and  even 
impracticable  in  others  according  to  the 
circumstances,  (size  and  nature  of  business, 
sphere  of  operations,  and  so  forth)  of  the 
particular  company  concerned?  That  is 
really  putting  it  as  to  whether  you  think  an 
obligation  to  disclose  turnover  should  be 
applied  rigidly  in  every  particular  case  or 
whether  one  might  look  at  each  case  with 
regard  to  the  character  of  the  business. 

1 would  have  thought  it  had  to  be 

either  black  or  white  on  this;  that  you 
could  not  really  differentiate. 

170.  You  have  to  have  one  rule? 1 

would  have  thought  so,  yes. 

171.  And  the  other  one,  that  fixed  assets 
should  be  valued  periodically.  On  that 
might  not  the  question  of  expense  be  a 
serious  consideration  for  the  smaller 
company?  A periodical  valuation  of 
their  fixed  assets  will  attract  considerable 

fees,  probably. Yes.  I am  not  a valuer, 

but  I would  have  thought  the  fee  would 
be  proportionate  to  the  size  of  the 
company,  and  in  any  case  I imagine 
most  businesses  must  have  some  sort 
of  valuation  periodically  for  insurance 
purposes. 

172.  On  current  or  realistic  values? 

From  the  shareholders’  point  of  view  it 
would  be  more  appropriate  than  the 
Balance  Sheet  assets  in  many  cases. 

173.  Then  there  is  a suggestion  as  to 
whether  this  requirement  of  valuation 
might  be  confined  to  companies  whose 
shares  are  quoted,  leaving  out  the  private 

companies. 1 am  sorry;  here  again  I 

am  concerned  with  the  public  companies, 
quoted  companies. 

174.  Do  you  agree  that  any  legislation 

would  need  to  contain  some  guidance  as 
to  the  method  of  valuation  adopted,  or  at 
all  events  require  the  method  used  to  be 
stated?  That  would  be  necessary  or 
people  would  not  know  what  they  were 
talking  about. Yes. 
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175.  The  next  one  is  the  exemption  of 
banks,  and  so  forth,  from  certain  require- 
ments as  to  accounts  in  the  Eighth 
Schedule  to  the  Act.  The  Cohen  Com- 
mittee found  there  were  sufficient  grounds 
for  granting  the  exemption  of  banks, 
insurance  companies  and  discount  houses ; 
it  was  extended  by  the  Board  of  Trade 
under  their  rule-making  power  to  shipping 
companies.  My  question  is  whether  you 
rely  on  any  particular  change  of  circum- 
stances to  make  it  now  desirable  that  these 

exemptions  should  be  withdrawn? I 

think  I do.  I think  on  banking  and 
insurance  companies  I rely  on  the  change 
in  general  monetary  and  economic 
conditions.  I think  historically  the 
banks’  case  has  been  the  fear  of  a run  if 
their  investments  have  depreciated  and 
there  is  nervousness  on  the  part  of 
depositors.  Quite  frankly,  I do  not 
think  at  this  present  time  that  the  bank 
depositor  runs;  it  is  only  changing  one 
piece  of  paper  for  another,  one  book 
entry  for  another.  He  might  run  to 
another  bank.  I think  that  would  not  be 
a bad  thing  if  it  brought  about  better 
banking  or  better  investment  policy  by  an 
insurance  company.  But  I think  the  old 
classical  concept  of  a run  on  the  banks 
has  much  less  force  in  these  days.  We 
know  in  recent  years  most  of  the  banks 
have  had  to  qualify  their  investment 
valuations  in  their  accounts.  I do  not 
believe  any  depositor  had  the  slightest 
qualm ; if  it  was  pretty  widely  known  that 
big  investment  losses  had  been  suffered 
I do  not  believe  any  depositor  would  have 
the  slightest  qualm. 

176.  On  the  other  hand,  is  there  not 
something  to  be  said  for  the  view  that  if  it 
is  advantageous  or  might  be  advantageous 
to  their  interests  abroad,  and  so  on, 
it  would  be  a mistake  for  the  sake  of 
completeness  to  withdraw  this  exemption 
of  these  bodies  if  there  is  any  solid  ground 
for  supposing  that  concealment  enables 

them  to  carry  on  their  business. 1 

think  the  force  of  what  I said  is  that  the 
good  banker  or  good  insurance  company 
may  be  robbed  of  the  benefits  of  their 
good  judgment  and  good  management, 
which  seems  to  me  to  be  rather  regrettable. 

177.  Shipping  companies  seem  to  be  in 

a class  by  themselves. 1 think  I know 

the  background  to  the  shipping  companies’ 
■exemption,  and  that  was  the  fear  of 


Japanese  competition  in  particular.  I am 
not  very  convinced  by  this  argument.  I 
am  sure  most  shipping  companies  know 
pretty  well  what  their  competitors  are 
doing,  and  I think  the  case  for  continuing 
exemption  has  been  made  very  much 
weaker  by  reason  of  the  fact  that  the 
P.  & O.  does  not  take  advantage  of  it  now. 

178.  Your  conclusion  on  this  matter  of 
the  banks  and  discount  houses  is  on  the 
whole  that  you  think  the  exemption  is 

not  warranted? 1 do  not  think  so.  I 

do  not  think  it  is  in  accordance  with 
modem  conditions.  The  American  banks 
do  not  have  it;  they  have  much  more 
informative  accounts.  They  do,  it  is  true, 
have  a Government  scheme  for  insurance 
of  deposits,  which  is  another  consideration. 

179.  There  is  one  general  observation. 
It  is  fair  to  say  that  views  on  accounts  are 
divided  into  two,  one  in  favour  of 
standardisation  and  the  other  in  favour  of 

dealing  with  each  case  on  its  merits. Is 

this  standardisation  for  all  banks  ? 

180.  No,  of  accounts  generally — ques- 
tions like  valuation  and  what  is  meant  by 
profits,  and  so  forth,  matters  on  which 
there  is  some  divergence  of  opinion. 
Do  you  think  all  accounts  should  be 
required  to  be  drawn  with  set  headings? 

1 have  not  thought  very  much  about 

this  so  far  as  companies  are  concerned, 
but  it  has  been  a very  great  convenience  in 
examining  building  society  accounts,  the 
standardisation  there.  You  do  know 
within  very  minor  limits  that  you  are 
looking  at  the  same  thing  when  you  are 
looking  at  a certain  item.  With  a building 
society  you  can  do  it ; whether  it  would  be 
feasible  to  do  it  over  the  whole  range  of 
companies  is  another  matter. 

181.  I do  not  think  we  can  carry  that 
much  further.  As  to  your  watchword, 
“ Consultation  and  Information  ” the 
question  is,  can  you  make  any  suggestions 
as  to  its  enforcement  by  legislation?  I 

think  we  have  really  covered  that. Yes. 

The  only  way  to  do  it  really  is  through 
accounts.  I know  the  arguments  that  the 
accounts  are  already  so  complicated  that 
you  cannot  go  any  further,  but  I do  not 
accept  that  argument,  because  the  next 
thing  on  the  public  relations  side  is  to 
publish  a child’s  guide  which  the  directors 
send  out  with  the  full  accounts. 

182.  Mr.  Watson:  I have  a question  on 
banks,  if  I may.  You  obviously  do  not 
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agree  with  the  findings  of  the  Cohen 
Committee  on  this.  You  do  not  accept 
their  statement  that  the  interests  of  the 
depositors  and  insurance  company  policy- 
holders override  the  interests  of  the  share- 
holders?  1 do  not  altogether  accept 

that  the  interests  of  either  depositors  or 
policy-holders  are  served  by  what  I would 
call  obscurantist  accounts. 

183.  Your  feeling  is  that  there  has  been 
a set  of  circumstances  and  events  since  the 
Cohen  Committee’s  consideration  of  this 
matter  which  has  tended  to  alter  your 

view  ? Yes.  This  has  occurred  to  me. 

I remember  in  the  1930  General  Election 
the  Post  Office  scare  when  one  of  the 
parties  put  about  the  fact  that  deposits  in 
the  Post  Office  Savings  Bank  would  be 
snatched  away  somehow  or  other.  I do 
not  believe  anybody  would  believe  such  a 
story  these  days.  I think  the  whole 
attitude  towards  paper  money  has  so 
changed  these  days.  Possibly  a with- 
drawal of  overseas  deposits  might  be 
dangerous,  but  so  far  as  the  domestic 
depositor  is  concerned,  I find  it  very 
difficult  to  believe  he  would  line  up  out- 
side his  bank  to  withdraw  deposits.  What 
can  he  do?  Stick  it  in  another  bank 
which  may  be  as  badly  off  as  the  one  he 
has  drawn  it  out  from?  I do  think  there 
are  new  underlying  conditions  here  to-day. 

184.  And  you  feel  the  absence  of  full 
disclosure  is  to  the  detriment  of  the 

interests  of  the  shareholders? 1 think 

it  may  be,  yes.  I do  not  know  what  the 
true  position  is,  so  it  is  rather  difficult  to 
say.  What  I would  say  about  this  is  that 
I hate  obscurantism  because  you  always 
get  exaggeration;  the  risks  get  exagger- 
ated, the  merits  get  exaggerated.  I am  all 
in  favour  of  having  the  facts.  People  get 
unduly  nervous  if  they  are  not  given  the 
full  facts;  they  get  unduly  optimistic  if 
they  are  not  given  the  full  facts. 

185.  You  give  an  example  in  your 
memo  a idum  of  a comparison  between 
two  banks.  Is  it  not  possible  that  you 
could  have  two  banks  of  identical  size  so 
far  as  deposits  are  concerned  and  the 
customers  of  one  bank  may  be  large 
borrowers  and  have  borrowed  say  50  per 
cent,  of  the  deposits  in  that  bank,  whereas 
the  customers  of  bank  B are  not  such 
great  borrowers,  have  not  such  a great 
appetite,  and  they  may  have  only  borrowed 
30  per  cent  of  the  deposits  from  bank  B. 


As  a result  of  that  bank  B has  much 
larger  investments  than  bank  A,  and  yet 
both  banks  as  suggested  may  have  been 
following  identical  policies  on  investment 
policy,  but  when  there  is  a fall  in  values  the 
total  depreciation  in  the  investments  of 

bank  B may  be  doubled. Having 

regard  to  their  different  circumstances  I 
would  say,  should  they  have  followed  the 
same  investment  policy? 

186.  You  would  agree  that  possibly 
this  question  of  the  amount  of  deprecia- 
tion shown  may  not  be  altogether  an 
exact  measure  of  the  responsibility  or  the 
ability  of  management? — No,  it  may  not. 

187.  Chairman:  I think  that  almost 
concludes  the  questions  I had  it  in  mind 
to  ask  you ; but  I conclude  with  the  hoary 
dilemma  as  to  how  you  make  the  share- 
holders take  an  interest?  People  will 
throw  notices  and  so  on  in  the  fire  and  say, 
“ I suppose  it  is  all  right  ”.  How  can  you 
change  that?  What  can  you  do  about  it? 

-That  worries  me  tremendously.  Take, 

for  instance,  a company  such  as  Bowaters. 
They  got  a large  attendance  of  share- 
holders at  their  meetings  through  a series 
of  gimmicks;  they  dropped  the  gimmicks 
and  this  year  they  still  got  three  thousand 
shareholders  without  any  gimmicks.  I 
think  that  if  a company  deliberately  goes 
out  to  do  a job  on  these  lines  something 
can  be  achieved.  But  take,  on  the  other 
hand,  a company  where  there  is  obviously 
something  wrong  and  fifty  shareholders 
turn  up  at  the  meeting;  they  never  ask 
a question  and  yet  the  whole  thing  is 
shrieking  out  for  shareholders  to  ask 
questions.  It  saddens  me  a great  deal. 
I think  we  tend  to  overlook  the  fact  that 
in  this  day  and  age  shareholders  are 
working  people  and  very  often  they 
cannot  leave  their  jobs  to  go  to  company 
meetings.  And  I think  the  shareholders 
in  fact  are  more  effective  than  people  are 
willing  to  allow.  Certainly  when  things 
start  going  wrong,  shareholders  can  and 
will  act.  Also  it  is  analagous  with  the 
position  in  the  trade  unions  and  local 
elections;  it  is  a problem  of  democracy 
really.  The  only  thing  we  can  do  is  push 
ahead  and  try  to  educate  and  encourage 
shareholders  in  their  responsibilities.  It 
is  a heart-breakingly  slow  process. 

Chairman:  Thank  you  very  much.  I 
think  Mr.  Lawson  has  a question  to  ask. 
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188.  Mr.  Lawson:  I have  one  question 

about  valuation  arising  from  your  earlier 
remarks  about  current  values.  Do  you 
think  there  is  any  danger,  if  you  have  the 
general  practice  of  valuing  fixed  assets, 
that  the  shareholders  would  feel  that  those 
assets  had  that  value  and  if  anything  goes 
wrong  they  could  be  realised  at  that 
figure,  whereas  of  course  in  so  many  cases 
the  value  of  a particular  asset  is  ultimately 
bound  up  with  the  working  of  the  com- 
pany?  1 know.  I think  I would  say 

on  this  that  again  it  is  a question  of  public 
relations.  I think  boards  can  put  it  over. 
Secondly,  I would  say  a company  like 
I.C.I.  has  had  two  revaluations  in  the 
post-war  period  and  seems  to  have  handled 
this  problem.  I do  not  think  people  have 
got  any  false  ideas  about  the  I.C.I.  asset 
values.  I am  a maze  of  inconsistencies  on 
many  of  these  questions  because  I am  a 
fairly  cautious  individual.  There  are  some 
new  issues — some  prospectuses — I have 
had  to  criticise,  where  the  fixed  assets  have 
been  written  up  to  current  values  and  I am 
rather  allergic  to  the  shares.  Nevertheless 
from  an  economist’s  point  of  view  I can 
see  a very  strong  case  for  realistic  valuation 
of  assets. 

189.  Mr.  Bingen:  I have  a couple  of 
questions.  All  the  evidence  you  have 
given  is  really  from  the  angle  of  a financial 
journalist  anxious  to  see  that  the  com- 
panies are  being  informative,  and  also 
acting  really  as  a watchdog.  People  read 
your  articles  in  the  paper  and  discuss  them. 
You  were  asked  by  the  chairman  how  you 
would  make  the  public  more  interested  in 
shares.  Some  companies  have  trips  of 
shareholders  to  their  works.  I know  the 
P.  & O.  also  give  selected  shareholders  a 
ballot  to  visit  ships.  But  you  must  admit 
that  although  the  shareholders  in  P.  & O., 
or  the  shareholders  in  some  other  business 
admittedly  get  a day’s  outing  at  the  works, 
it  does  not  help  you  as  a financial  journa- 
list to  know  more  about  the  running  of 

the  business. Personally  I would  rather 

be  left  alone  with  the  accounts.  But  I 
think  it  does  help  the  average  man;  I 
think  it  gives  him  a better  idea  of  the 
scope  of  the  company’s  interests.  But  I 
did  use  the  word  “ gimmick  ” and  I think 
it  very  largely  is  that. 

190.  Another  question  relates  to  what 
you  were  saying  in  answer  to  the  Chairman 
about  telling  shareholders  the  truth.  One 


of  the  points  was  making  a fundamental 
change  in  the  company’s  business.  I 
wonder  how  you  would  define  what  is  a 
fundamental  change.  It  is  very  difficult 
in  a case  where  you  develop  a new  line  of 
product  which  comes  on  the  market, 
quite  a new  branch  which  comes  to 
fruition.  How  would  you  have  a measure 

of  that  ? I am  in  very  great  difficulty. 

I know  what  I mean  by  fundamental 
change  and  other  people  would  not  have 
the  same  definition.  If  I may  say  so,  I 
would  hate  to  give  the  impression  that  I 
am  mistrustful  of  directors;  I am  not. 
The  stand  I take  is  accountability.  I do 
think  when  there  is  a fundamental  change 
in  activities  then  the  directors  ought  to 
be  willing,  after  a reasonable  period — 
obviously  it  may  take  five  years  or  more 
for  the  diversification  to  mature — at  some 
point  they  ought  to  be  willing  to  have  a 
new  standard  of  accountability. 

191.  That  is  a different  question.  You 
are  dealing  subsequently  with  the  question 
of  accounting.  What  you  were  saying 
earlier  was  that  you  have  to  tell  your 
shareholders  what  you  are  doing  about 

the  business. 1 think  all  I had  in  mind 

there  was  on  the  objects  clause,  that  if  you 
started  off  with  a fairly  clear-cut  objects 
clause  and  then  you  wanted  to  change 
direction  rapidly,  you  should  consult  your 
shareholders. 

192.  Mr.  Lumsden:  At  the  beginning  of 

your  remarks  you  said  what  troubled  you 
in  recent  years  was  that  there  had  been 
one  or  two  cases  where  shareholders  had 
been  led  up  the  garden  path.  I am  not 
clear  from  your  evidence  what  legislative 
action  you  are  recommending  should  be 
taken  to  prevent  these  cases.  You  make 
a number  of  suggestions  for  better  rela- 
tions, but  what  legislative  action? 1 

did  make  one  remark  that  a private 
company  should  not  solicit  funds  from 
the  public  without  showing  its  accounts. 
Indeed,  I think  this  is  the  crux  of  the 
whole  business.  You  will  never  stop  a 
fool  being  a fool  with  money,  but  he  should 
have  the  fullest  possible  information  about 
the  project  he  is  being  invited  to  support 
so  that  someone  advising  him,  perhaps  a 
bank  manager,  can  provide  him  with 
useful  advice.  The  cases  I had  in  mind 
I do  not  think  fit  neatly  into  the  Com- 
panies Act  legislation;  one  was  soliciting 
deposits  and  the  other  was  a building 
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society — those  were  the  two  really  glaring 
cases  where  it  seemed  to  me  the  real 
trouble  could  have  been  avoided  if  pro- 
tective action  had  been  taken  earlier.  But 
on  the  Companies  Act  I must  come  back 
to  the  fullest  possible  provision  of 
information. 

193.  Mr.  Richardson:  The  glaring 

cases,  apart  from  the  building  society, 
have  really  been  solicitation  of  deposits; 
there  has  been  a gap  in  the  law  in  that  the 
offer  of  shares  is  restricted  under  the 
Companies  Act  but  solicitation  of  deposits 
is  not.  It  is  now  proposed  to  cover  that 
under  the  Act.  That  will  probably  cover 
most  of  those  glaring  cases  you  have  in 

mind. This  is  where  I come  back,  not 

necessarily  to  the  S.E.C.,  but  the  law  takes 
so  long  to  act  in  these  cases.  This  glaring 
loophole  is  there  and  still  there  two  years 
later  and  we  get  very  impatient  as 
journalists  about  it,  that  the  law  cannot 
act  more  quickly.  We  knew  what  was 
going  on  in  the  State  Building  Society; 
we  wrote  articles  about  it,  but  the  law  was 
pitifully  slow  in  moving  to  stop  it.  The 
Registrar  knew  what  was  going  on.  It 
seems  a dreadful  thing  to  me  that  twelve 
months  after  I write  a very  critical  article, 
taking  considerable  risks  under  the  law 
of  libel,  twelve  months  later  that  building 
society  is  still  operating,  still  taking 
money  from  the  public. 

194.  Chairman:  There  is  a way  to 

proceed  by  a petition  with  supporting 
affidavits ; I should  have  thought  financial 
journalists  might  have  no  difficulty  in 
finding  persons  who  had  got  the  necessary 
standing  and  suggesting  to  them  that  they 

might  take  proceedings. Generally  one 

of  the  difficulties  we  find  is  that  people  are 
not  always  willing  to  come  forward. 
They  go  and  make  an  ass  of  themselves 
and  they  do  not  want  publicity.  They  will 
come  to  us  or  write  to  us  privately  and  we 
can  pass  it  on  to  the  Board  of  Trade,  but 
I think  very  often  they  do  not  want  to 
appear  publicly. 

195.  Mr.  Lawson:  I do  not  think  it  is 
quite  fair  to  say  that  the  Registrar  knew 

what  was  going  on  with  the  State. Of 

course  your  know  better  than  I do;  but 
my  impression  was  that  he  did  know.  I 
am  not  being  critical ; he  had  no  power  to 
act.  I do  not  say  he  knew  everything.  It 
was  not  only  the  State;  there  were 
several  other  similar  building  societies. 


196.  Mr.  Althaus:  Is  it  your  impression 
that  Stock  Exchange  vigilance  in  these 
matters  on  the  whole  has  tended  to 
become  keener  over  the  years?  Clearly  it 
is  a wide  field.  But  I am  obviously  an 
interested  party  in  asking  this.  I had  a 
great  deal  to  do  with  it  and  I wondered 

what  your  impression  was. 1 think  it 

has;  where  real  fraud  has  taken  place  I 
think  the  Stock  Exchange  is  much  more 
keen.  I do  not  want  to  be  offensive  in  any 
way.  I do  think  the  Stock  Exchange 
should  have  acted  a long  while  ago  in  the 
matter  of  voteless  shares.  The  New  York 
Stock  Exchange  has  prohibited  them  and 
I would  like  to  have  seen  our  Stock 
Exchange  take  the  same  line;  I think  they 
cannot  now  take  that  line  as  so  many 
horses  have  gone  through  the  stable  door. 
On  the  question  of  prospectuses  I think 
the  Stock  Exchange  is  much  more  vigilant 
and  I think  general  standards  are  rising 
too  in  the  City  on  this. 

197.  Professor  Gower:  Do  you  think 
the  scrutiny  by  the  Stock  Exchange  of 
prospectuses  is  as  effective  as  the  S.E.C.? 

1 do  not  think  it  is.  The  objection  to 

the  S.E.C.  is  that  it  is  too  thorough,  you 
are  forced  to  produce  such  a monumental 
prospectus  that  nobody  can  get  through  it. 
That  is  a criticism  I do  not  accept.  I 
would  have  thought,  by  and  large,  that 
the  Stock  Exchange  scrutiny  of  prospec- 
tuses was  quite  adequate.  It  cannot 
guarantee  all  along  the  line,  but  I think  it 
is  pretty  thorough. 

198.  Are  you  alarmed  by  one  or  two 
prospectuses  published  recently  by  com- 
panies which  are  not  seeking  a Stock 
Exchange  quotation.  I have  one  here 
dated  21st  January,  1960,  something 
described  as  an  per  cent,  cumulative 
participating  5s.  preference  share,  with 

rights  up  to  12£  per  cent,  per  annum. 

Yes,  I am  indeed. 

199.  The  difficulty  of  leaving  it  to  the 
Stock  Exchange  seems  to  be  this  kind  of 

thing.- Yes,  I am  very  worried.  They 

carry  out  massive  circularisation  cam- 
paigns and  it  must  cost  a great  deal  of 
money.  There  have  been  one  or  two  very 
bad  ones,  or  at  least  I think  they  are; 
the  trouble  has  not  come  yet. 

Chairman : That  invites  subscriptions 
to  shares  and  it  does  not  say  it  is  going  to 
come  on  the  Stock  Exchange. 
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Professor  Gower:  It  has  never  come  on 

the  Stock  Exchange. 1 think  they  did 

make  a misleading  statement  which  they 
subsequently  corrected  when  we  drew 
attention  to  it. 

200.  Chairman : The  point  is  if  pro- 
moters do  not  seek  a Stock  Exchange 
quotation  then  the  prospectus  does  not 
come  under  the  scrutiny  of  the  Stock 
Exchange. 

Professor  Gower:  The  point  I am 

making  is  this,  that  there  is  no  real 
scrutiny  so  long  as  the  promoters  publish 
a prospectus  which  complies  with  the 
Companies  Act;  nobody  will  scrutinise 

this. That  would  not  have  got  through 

the  S.E.C. 

Professor  Gower:  Nor  the  Stock  Ex- 
change either. 

Chairman:  A prospectus  could  be  a 
perfectly  honest  prospectus  without  being 
of  the  standard  required  for  the  Stock 
Exchange.  The  point  here  is  that  this 
prospectus,  whether  good,  bad  or  indiffer- 
ent, has  never  come  under  the  scrutiny  of 


the  Stock  Exchange  because  they  do  not 
want  a Stock  Exchange  quotation.  The 
prospectus  may  be  perfectly  good.  So 
this  point  is  really  relevant  only  on  the 
question  of  scrutiny. 

Professor  Gower:  Yes,  definitely. 

Chairman:  If  it  is  untrue  the  authors  of 
it  are  liable  to  penalties  attracted  by 
people  who  put  out  false  prospectuses. 

Professor  Gower:  I am  sure  nothing 
here  is  untrue;  but  had  the  Stock 
Exchange  scrutinised  this  they  would  have 
wanted  a lot  more  than  is  here. 

Chairman:  The  public  do  not  have  the 
benefit  of  the  Stock  Exchange  view  on 
this. 

201.  Professor  Gower:  Could  I ask  how 
many  of  these  there  have  been  recently? 

To  my  knowledge  two;  there  was 

another  one  within  the  last  two  months. 

Chairman:  Thank  you  very  much;  we 
are  very  much  obliged  for  your  attendance 
and  help. 


(The  witness  withdrew) 
(Adjourned  until  2 p.m.). 


Mr.  H.  R.  Mathys,  Mr.  H.  L.  Light,  and  Mr.  J.  M.  Edwards,  called  and  examine 


202.  Chairman:  Mr.  Mathys,  Mr. 

Light  and  Mr.  Edwards,  I understand  you 
are  Director,  Secretary  and  Deputy  Legal 

Adviser  of  Courtaulds  respectively? 

Mr.  Mathys:  That  is  correct,  Sir. 

203.  Before  we  embark  on  the 
questions,  I would  like  to  say  how 
grateful  we  are  to  Courtaulds  and  your- 
selves for  assisting  us  in  this  difficult 
matter.  The  members  of  the  Committee 
have  all  studied  your  memorandum,  so  it 
will  be  unnecessary  for  us  to  take  up  time 
by  going  through  die  whole  of  it  at  length; 
but  there  are  various  matters  on  which  we 
would  welcome  your  views.  The  first  one 
is  on  shares  of  no  par  value.  You  say  in 
your  memorandum  that  the  company  has 
no  objections  to  the  recommendations  of 
the  Gedge  Committee  on  shares  of  no  par 
value.  Are  we  to  take  it  from  that  that 


your  company  has  no  interest  in  this 
matter  one  way  or  the  other,  or  have  you 

any  positive  view? Insofar  as  we  have 

a positive  view,  we  would  favour  no  par 
value  shares. 

204.  Although  you  are  not  particularly 

concerned  one  way  or  the  other? No. 

205.  Yes,  I see.  Then  there  is  the 
question  of  the  contributions  to  charities 
and  benevolent  objects.  I understand 
your  present  policy  to  be  one  which  I 
take  it  is  adopted  by  many  companies, 
that  you  contribute  to  charitable  or 
benevolent  objects  where  it  may  reasonably 
be  said  that  it  is  in  the  company’s  interest, 

for  one  reason  or  another,  to  do  so  ? 

That  is  broadly  the  policy,  yes. 

206.  And  what  would  be  your  view  of  a 
power  to  subscribe  to  such  objects. 


(81127)  D 2 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


23rd  September,  I960]  Mu  H.  R.  MATHYS,  MR.  H.  L.  LIGHT 
AND  MR.  1.  U.  EDWARDS 


irrespective  of  their  advantage  to  the 

company? It  would  certainly  help  us 

to  a certain  ester)!  if  we  had  power  to 
contribute.  As  the  moment  the  way  these 
things  are  worked  by  most  companies  of 
our  sue  » that  we  have  a board  committee 
who  are  charged  with  deciding  whether 
or  not  these  things  should  be  done,  and 
there  are  inevitably  a number  of  borderline 
cases  where  it  is  not  always  easy  to  say 
whether  one  should  or  should  not: 
obviously  in  these  cases  one  has  to 
decide  in  relation  to  the  interests  of  the 
company  and  of  the  shareholders. 

3J7,  Subject  to  that,  you  would  like  to 

have  as  free  a hand  as  possible? Yes: 

that  is  for  charitable  donations,  not  for 
political  ones. 

208.  It  is  really  benevolent  objects 

generally;  and  the  political,  of  course,  is 
rather  difficult  to  define? Yes 

209.  Then  you  support,  I understand, 

the  recommendation  of  the  Cohen  Com- 
mittee on  the  question  of  ultra  tires'! 

Yes,  that  is  so. 


213.  On  this  recommendation  I was 
somewhat  impressed  by  the  possibility  of 
a third  party  dealing  with  the  company 
entering  into  some  transaction  with  the 
company  which  was  ultra  vires.  Might 
that  not  create  difficulty  if  the  Cohen 
Committee's  recommendation  were  adop- 
ted? Your  third  party  might  enter  into 
some  transaction  knowing  full  well  that 
the  members  of  the  company  had  for- 
bidden the  directors  to  embark  on  that 
particular  transaction.  It  seemed  to  me 
that  if  the  natural  person  principle  is 
adopted  that  could  be  done  with  impunity 

by  a third  party. Mr.  Mathys : Yes. 

I think  it  is  rather  difficult  for  us  in  our 
position  to  visualise  that  sort  of  problem 
arising. 

214.  You  think  there  is  no  practical 

significance? Not  from  the  point  of 

view  of  a big  organisation  like  ours, 
which  deals  in  so  many  things  and 
naturally  enough  has  so  many  checks  to 
ensure  that  we  do  not  get,  and  are  not 
likely  to  get,  into  deep  water. 


210.  That  is  to  say  the  recommenda- 
tion that  any  corporation  should  have  all 
the  powers  of  a natural  person,  and  the 
position  as  between  directors  and  share- 
holders as  to  the  powers  of  the  directors 
and  control  by  the  shareholders  would  be 
left  to  a document  which  simply  had 
domestic  effect  within  the  company  but 
which  did  not  concern  any  third  party  ? — 
— We  would  subscribe  to  that,  yes. 

211.  Do  you  see  any  difficulty  from 
this  point  of  view— vou  invest  a company 
with  aH  the  powers  of  a natural  person, 
and  that  would  enable  the  company  to  do 
anything  whatever  it  chose,  without 

regard  to  any  particular  business? In 

practice,  of  course,  I am  not  conscious 
myself  that  we  have  ever  felt  any  limita- 
tions, because  one's  articles  of  association 
are  so  widely  drawn  one  just  does  not  feel 
that  limitation. 

212.  YTou  fed  really  that  it  would  not 
make  much  difference,  if  any,  in  practice 
if  you  gave  the  company  all  the  powers 
of  a natural  person,  in  the  position  as  it 
stands,  where  the  company  operates 

under  a wide  memorandum? 1 would 

say  no  difference  whatever. 


215.  So  you  would  be  quite  happy  for 
the  present  rather  curious  situation  to 
continue,  under  which  the  objects  of  the 
company  are  expressed  in  the  widest 

possible  terms? We  would  be  quite 

happy  because  it  does  not  inconvenience 
us,  but  we  think  it  logical  and  reasonable 
that  the  recommendations  of  the  Cohen 
Committee  should  be  accepted. 

216.  Yes.  Then  the  question  of  the 
fundamental  changes  in  a company’s 
activities;  you  express  the  view  that  such 
changes  should  not  be  brought  about 
without  reference  to  the  shareholders. 
Am  I right  in  taking  that  to  mean  without 
the  prior  approval  of  the  shareholders? 
— —Yes.  Our  feeling  would  be  that  one 
should  not  enter  into  any  fundamental 
change  to  the  company  without  reference 
to  the  shareholders  at  a meeting. 

217.  And  the  difficulty  there  is  really 
deckling  what  is  a fundamental  change? 

If  one  tries  to  put  it  down  in  writing 

I think  it  is  very  difficult:  in  practice,  one 
ought  to  be  able  to  gauge.  It  is  really  a 
matter  of  the  relative  sire  of  the  operation 
and  of  the  company. 


Mr.  Light: 


Sir. 


1 would  agree  with  that. 


218.  As  regards  your  own  directors, 
would  they  say  “ We  feel  this  matter  is 
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one  of  such  importance  that  we  really 
ought  to  refer  it  to  the  shareholders”? 

That  has  been  our  way  of  working 

in  the  past,  and  where  we  have  taken  a 
big  step  we  have  always  done  it  on  the 
basis  of  the  outcome  of  a general  meeting 
or  a special  meeting. 

219.  But  if  it  was  necessary  to  draw  a 
strict  line  between  fundamental  changes 
and  non-fundamental  changes,  it  would 

be  a difficult  task? - It  would  be  not 

only  difficult  but  embarrassing,  because 
there  are  some  things  which  might  in 
their  nature  represent  a fundamental 
change  to  the  business  but  which  are  so 
small  in  size  that  obviously  they  would 
not  be  made  the  subject  of  a special 
meeting. 

220.  The  suggestion  has  been  made  of  a 
change  that,  over  a period,  produced 
something  fundamental,  but  it  is  a 

gradual  process. 1 would  find  it 

difficult  to  say  how  one  could  draw  a line. 
This  is  the  sort  of  thing  which  is  probably 
more  appropriately  in  a code  of  practice 
than  written  into  a section  of  an  Act. 

221.  Then  there  are  three  matters  which, 

it  has  been  suggested  to  us,  are  proper 
subjects  for  reference  to  shareholders: 
(a)  additions  to,  or  disposal  of,  the 
company’s  undertaking;  (b)  borrowing 
powers  of  the  company  and  issue  of  new 
capital  within  the  nominal  capital  of  the 
company;  and  (c)  directors’  remunera- 
tion for  executive  office.  What  would  be 
your  view — would  you  think  that  addi- 
tions to  or  disposal  of  the  company’s 
undertaking,  or  a substantial  part  thereof, 
ought  to  be  approved  in  advance  by 
shareholders? 1 think  that  is  em- 

phasising my  point.  If  we  are  disposing 
of  a holding  of  10  per  cent,  or  25  per  cent, 
or  something  like  that,  we  would  fed  we 
ought  to  do  it 

222.  But  again  no  hard  and  fast  rule 
can  be  drawn  between  the  sufiidently 
important  occasions  and  the  smaller  ones. 
Then  as  to  borrowing  powers,  the  total 
amount  that  can  be  borrowed  or  be 
outstanding  at  any  one  time  is  usually 
regulated  by  the  Articles  dealing  with  the 

directors’  powers  ? Y es,  and  indeed  we 

have  just  recently  fallen  in  with  proposals 
which  have  come  from  the  Stock  Exchange 
to  clarify  this. 


223.  1 think  the  ordinary  Articles  of 
Association  (Table  A)  impose  a limit  on 
borrowing;  and  the  Stock  Exchange 
insists  on  a limit  on  borrowing  power  in 
one  form  or  another  as  a condition  of 

quotation.  That  is  right,  is  it  not? 

That  is  my  understanding,  yes. 

224.  Do  you  consider  that  a satis- 
factory arrangement? It  seems  to  me 

entirely  satisfactory.  Of  course,  our  total 
powers  are  very  high  and  we  have  very 
large  liquid  resources. 

225.  Of  course,  this  Committee  is  now 

engaged  in  looking  at  the  Company  Law 
in  its  application  to  every  kind  and  degree 
of  company. Quite. 

226.  And  we  welcome  your  advice  from 
your  general  experience  and  not  only 
from  the  standpoint  of  whether  the 
question  is  likely  to  arise  in  your  own 

business. Some  limitation  seems  to  be 

desirable,  particularly  in  smaller  units. 
The  present  scheme  seems  to  us  to  be  quite 
satisfactory. 

227.  Now  the  question  of  remuneration 
for  executive  office:  that  means  such 
things  as  the  appointment  of  the  managing 
director  and  managers  from  members  of 
the  board.  So  far  as  my  experience  goes, 
it  is  the  universal  practice  for  those 

matters  to  be  left  to  the  board. Yes.  It 

is  a management  matter  and  a rather 
difficult  question  for  written  rules.  If  one 
had  to  go  to  the  general  meeting  to  settle 
these  matters,  one  might  do  it  by  an 
overall  figure,  such  as  we  do  with  directors’ 
fees. 

228.  The  next  point  is,  in  considering 
the  practical  value  of  increasing  share- 
holders’ powers  in  the  respects  mentioned 
and  other  respects,  it  is  reasonable,  is  it 
not,  to  have  regard  to  the  probable 
response  of  shareholders?  If  shareholders 
have  enlarged  control  in  matters  of  that 
kind  is  it  your  experience  they  will  be 

likely  to  exercise  it? Perhaps  we 

might  ask  the  Secretary  about  this.  We 
have  more  than  150,000  stockholders, 
and  we  certainly  are  not  conscious  of  any 
control  at  all  fan  those  stockholders, 
except  in  a general  sense  as  it  appears  on  a 
question  raised  at  a general  meeting  and 
matters  raised  in  correspondence.  But  we 
would  not  visualise  that  the  stockholders 
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collectively  were  really  in  a position  at  all 
to  control  these  matters.  That  is  what  we 
feel  the  directors  are  there  to  do,  as  the 
stockholders’  representatives. 

229.  Is  there  any  step  you  can  think  of, 
if  it  was  desirable,  which  would  be 
calculated  to  stimulate  shareholders’ 
interest  and  make  them  appear  at  general 

meetings? There  is  only  one  thing 

which  would  bring  stockholders  to 
meetings,  and  that  is  if  our  results  were 
bad. 

230.  So  in  a way  one  would  have 
achieved  nothing  by  saying  that  share- 
holders would  be  enabled  to  vote  at  a 
general  meeting  on  a fundamental  change, 
if  the  shareholders  did  not  attend  the 
meetings?-— Quite.  I think  you  might 
be  interested  in  some  figures  we  have  of 
the  numbers  of  persons  who  attend 
meetings  and  the  number  who  sign  proxy 
forms. 

Mr.  Light:  We  have  155,000  ordinary 
stockholders.  We  recently  had  an  extra- 
ordinary general  meeting.  About  120 
appeared  at  the  meeting,  of  whom  about  20 
were  co-partners — we  have  a co-partner- 
ship scheme  in  which  everyone  other  than 
directors  can  share.  That  might  be  taken 
as  evidence  of  apathy : on  the  other  hand, 
proxies  were  filled  up  by  some  25,000. 
Out  of  155,000  that  is  rather  small.  As 
regards  your  earlier  question  to  Mr. 
Mathys,  on  stimulating  the  interest  of 
stockholders — it  is  a difficult  thing.  We 
have  tried,  and  the  Board  continues  to  try 
to  stimulate  interest,  believing  it  to  be 
fundamentally  wrong  to  do  nothing:  but 
it  has  proved  to  be  long,  unrewarding 
toil,  and  there  is  not  much  evidence  that  it 
is  stimulating  interest . On  the  other  hand 
it  is  quite  true  that  where  results  are  bad 
you  get  very  much  improved  attendance. 
As  long  as  results  are  good,  you  get  a 
small  attendance.  I would  not  necessarily 
take  that  to  mean  that  the  system  is 
wrong  and  needs  changing. 

231.  Thank  you.  Certain  suggestions 

have  been  made  to  the  Committee  bearing 
on  this  matter  of  shareholders’  interest; 
amongst  other  things  the  possibility  of 
members  voting  by  postal  ballot  has  been 
suggested.  Have  you  ever  considered 
that  possibility? Mr.  Mathys:  I am 


not  conscious  that  we  have  ever  considered 
it.  In  one  way  the  proxy  forms  which  are 
sent  are  a form  of  that. 

232.  Of  course  every  proxy  form  is  in  a 
way  inviting  members  to  vote  by  some- 
thing resembling  a postal  ballot,  in  the 
sense  that  they  cast  a vote  by  returning 

a form,  although  not  present. And  it 

indicates  the  way  they  hope  the  vote  will 
go  on  a resolution. 

233.  There  is  a suggestion  that  a full 
explanation  of  the  proposals  made  by  the 
board  should  be  circulated  with  the 
proxy  forms.  Some  resolutions  or 
proposals  obviously  would  not  merit  very 
much  extra  explanation:  they  might  be 

reports  on  purely  routine  matters? 

Yes,  a lot  of  these  things  are  routine. 
Where  we  have  had  a special  point  to  put, 
such  as  the  increase  of  authorised  capital 
or  matters  of  that  kind,  then  it  has  been 
the  custom  to  give  some  explanation  to 
indicate  what  the  resolution  means,  but 
not  in  the  case  of  straightforward  routine 
matters  such  as  the  acceptance  of 
accounts. 

234.  And  perhaps  it  would  hardly  be 
right  to  lay  down  a universal  rule  for  all 
cases,  important  and  unimportant,  to 
the  effect  that  an  explanatory  circular 

should  be  sent  out? 1 would  think  it 

would  be  very  unwise  to  try  and  do  it 
by  rule.  This  is  another  matter  on  which 
we  feel,  as  Directors,  we  have  a respon- 
sibility in  certain  circumstances  to  make 
sure  the  stockholders  fully  understand 
what  they  are  being  asked  to  do.  If  we 
feel  further  explanation  is  required,  we 
give  it. 

235.  That  is  a matter  for  your  judgment 

and  not  for  strict  rule — that  is  the  way 
you  look  upon  it? Yes. 

236.  This  point  has  been  raised,  that 
in  the  United  States  companies  may 
claim  against  the  directors  any  profits 
the  directors  make  in  dealing  in  that 
company’s  shares : that  is  to  say  that  if  a 
director  bought  some  shares  in  that 
company  on  1st  January,  1960  and  the 
company  finds  him  selling  them  in  June 
at  a profit,  then  the  company  can  ask 
him  to  pay  over  the  profit  he  has  made. 
That  apparently  is  the  case  in  American 
law.  I was  wondering  what  you  thought 
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of  the  possibility  of  applying  it  in  this 

country. In  our  own  case,  none  of  the 

directors  ever  deals  in  our  own  shares 
without  consultation  with  the  Board,  and 
none  of  us  ever  takes  any  steps  which 
could  be  interpreted  as  speculating  in  our 
own  shares.  That  is  something  which  is 
right  outside  our  ideas.  Here  again  I 
would  find  it  difficult  to  see  how  one 
could  draw  a line.  We  are  shareholders 
and  we  have  to  be  shareholders  and, 
subject  to  holding  our  special  qualifying 
shares,  it  seems  difficult  to  draw  a line  as 
to  whether  one  can  or  cannot  sell  them. 
But  it  is  our  practice,  and  I expect  it  is  the 
practice  of  companies  similarly  placed, 
not  to  put  ourselves  in  a position  where  we 
are  suspected  of  speculating  in  our  own 
shares. 

237.  And  of  course  if  one  considers 

every  kind  of  company,  great  and  small, 
the  considerations  to  be  looked  at  in 
deciding  whether  some  deal  is  an  improper 
speculation  in  the  company’s  shares  will 
depend  on  the  circumstances  of  a particular 
case? Yes. 

238.  What  do  you  think  of  the  question 

of  disclosing  beneficial  interests  in  shares 
which,  as  I expect  you  know,  was  much 
discussed  in  the  Cohen  Committee,  where 
a recommendation  was  made  which  was 
finally  jettisoned  in  the  course  of  the 
debate  on  the  Bill  on  the  grounds  that  it 
was  impracticable? Our  general  feel- 

ing is  that  if  it  were  practicable  we  would 
like  to  know  who  were  the  shareholders, 
but  we  believe  it  probably  is  not  practicable 
to  try  to  establish  precisely  who  owns  the 
shares.  We  recognise  there  are  certain 
advantages,  not  only  to  the  shareholders 
but  indeed  to  the  company,  where  blocks 
of  shares  owned  by  a number  of  different 
people  are  handled  by  one  nominee. 
That  sort  of  thing  we  would  not  wish  to 
eliminate.  It  is  not  big  enough  to 
influence  our  transactions. 

239.  And  there  is  no  ulterior  motive 
behind  it? — ■ — None  whatever:  it  is  an 
act  of  administrative  convenience. 

240*.  And  there  is  a suggestion  that  a 
parent  company  should  be  made  legally 


* A supplementary  note  submitted  by 
Mr.  Mathys  in  response  to  this  question,  is 
printed  in  Appendix  n,  page  65. 


responsible  for  the  debts 'of  a subsidiary. 
What  do  you  think  of  that,  as  a general 

proposition? In  our  own  case  we 

would  accept  that  that  was  normally  an 
essential  part  of  our  business.  In  the 
ordinary  way,  we  would  not  allow  one  of 
our  subsidiaries  to  get  into  difficulties 
which  we  did  not  recognise  as  our  own 
responsibility.  The  problem  comes  down, 
to  some  extent,  to  what  is  a subsidiary? 

241.  Take  the  wholly-owned  or  almost 
wholly-owned  subsidiary.  The  suggestion 
in  a hypothetical  case  is  that  it  is  hardly 
fair  that  a company  should  be  allowed  to 
form,  say,  six  other  companies,  own  all 
the  shares  in  them  and  let  the  companies 
carry  on  distinct  businesses  and,  if  one 
or  other  of  them  fails,  do  nothing  to  save 

them  and  let  the  creditors  suffer.- We 

certainly  would  not  entertain  that. 

242.  No:  so  your  answer  on  that  would 
be  that  in  practice  your  company  would 
not  allow  that  situation  to  arise? — — We 
certainly  would  not  allow  it  to  happen. 
The  only  problem  I can  see  is  the  varying 
nature  of  one’s  holding  in  subsidiaries. 
If  one  is  talking  about  wholly-owned 
subsidiaries  or  subsidiaries  owned  in  a 
substantial  way  the  position  is  quite  clear. 
If  one  is  talking  of  subsidiaries  where  there 
is  a very  small  holding,  and  no  control,  one 
can  see  that  difficulties  could  arise. 

243.  Of  course  it  is  all  getting  very 

hypothetical,  but  given  a company  that 
would  do  such  a thing,  do  you  think  it 
is  practicable  or  desirable  that  a company 
of  that  kind  should  be  put  under  liability 
for  its  subsidiary’s  debts? As  a busi- 

ness man,  yes  certainly;  because  I would 
hate  to  think  I was  likely  to  do  business 
with  somebody  and  find  that  by  some 
technicality  they  were  in  a position  to  go 
back  on  their  word. 

244.  But  it  might  be  difficult  from  a 
legal  point  of  view  to  enforce  a law  of 

that  kind?- 1 would  hesitate  to  express 

a view  on  the  legal  side,  but  I would 
imagine  so  because  there  is  the  question 
of  the  limited  liability  of  a company,  and 
it  would  be  introducing  a theme  which 
would  cut  right  across  that. 

245.  That  is  perfectly  true;  and  also 
the  company  we  are  talking  about  might, 
by  a little  scene-shifting,  be  able  to  escape 
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the  blow? Might  I say  this — that  in 

this  sort  of  thing  my  belief  is  that  if  you 
stop  up  one  way  out  for  a really  dishonest 
operator  he  will  find  another  way. 

246.  Yes.  On  this  topic,  would  there 

be,  in  your  view,  any  advantages  from  the 
commercial  point  of  view  if  the  Com- 
panies Act  provided  that  a company’s 
Articles  could  state  that  it  would  be 
responsible  for  the  debts  of  its  subsidiaries 
and  that  such  a provision  would  be  effec- 
tive?  1 do  not  think  that  would  take 

us  any  further,  would  it,  if  it  was  stated 
in  the  Articles. 

247.  Professor  Gower:  This  suggestion 
has,  I know,  been  made  in  Australia  and 
business  interests  there,  or  some  of  them, 
have  said  “ We  would  favour  this  because 
at  the  moment  if  our  subsidiary  enters 
into  an  obligation  we  have  to  enter  into 
a formal  guarantee  every  time,  and  this  is 
a nuisance;  whereas  if  we  could  put  in 
our  articles  that  we  would  be  liable  we 
could  dispense  with  separate  guarantees 
That  is  the  argument  there. 

Chairman:  Then  the  suggestion  is  this, 
that  it  may  be  quite  a good  commercial 
proposition  to  guarantee  the  debts  of  your 
subsidiaries.  It  might  be  easier  for  a 
company  who  had  improved  the  credit 
of  their  subsidiary  in  that  way  with  a view 
to  dealings  with  their  customers,  and  so 

forth. Yes.  It  is  difficult  not  to  be  a 

little  pompous  on  this.  We  would  like  to 
feel — and  I am  sure  we  do  feel  justifiably 
— that  the  credit  of  our  subsidiaries  is 
intimately  bound  up  with  the  credit  of 
the  parent  company.  I find  it  a little 
difficult  to  give  any  guidance  or  help  on 
this  point,  but  on  the  legal  side  I gather 
we  do  give  certain  guarantees  from  time 
to  time.  Mr.  Edwards  might  be  able  to 
help  you  a little  on  this. 

Mr.  Edwards:  We  do  in  fact  enter  into 
quite  large  contracts  through  compara- 
tively small  subsidiaries  from  time  to  time 
and  we  do,  as  a matter  of  practice,  give 
a guarantee  by  the  parent  company  not 
only  of  the  payment  of  money  but  of  a 
full  performance  of  the  contract.  I think 
that  is  generally  what  the  other  side  wants. 
They  are  not  so  worried  about  the  actual 
money  credit  of  the  company,  but  they 
want  to  feel  the  parent  company  is  backing 
the  full  performance;  and  I am  not  sure 


that  is  covered  by  the  sort  of  article 
Professor  Gower  has  in  mind. 

248.  The  proposition  is  this,  as  I 
understand  it:  given  a practice  of  guaran- 
teeing the  debts  of  subsidiaries,  it  would  be 
a convenient  short  cut  to  have  a provision 
in  the  articles  if  that  could  be  given 
contractual  effect  between  the  parties, 
rather  than  prepare  a special  guarantee 

on  each  occasion. But  as  far  as  our 

practical  experience  goes,  that  would  only 
go  part-way.  We  should  still  find  ourselves 
being  asked  to  give  a guarantee  of  the 
actual  performance  in  addition. 

249.  And  that  would  depend  on  each 
particular  contract? — — Yes. 

250.  Then  on  accounts  we  have  had  a 
large  number  of  suggestions.  It  is  sugges- 
ted that  land  and  buildings  should  be 
required  to  be  re-valued  every  five  or  ten 
years,  at  least  in  the  case  of  public 
companies.  What  is  your  view  about 
periodic  re-valuations?  There  must  be 

some  difference  of  opinion  on  that. 

Mr.  Mathys:  We  feel  it  is  not  a practical 
proposition  to  be  tied  to  re-valuing  at  any 
one  time  or  period.  A great  deal  turns 
on  the  question  of  what  one  is  valuing  it 
as — valuing  it  as  a going  concern  or 
valuing  it  on  its  break-up  value;  and  in  an 
organisation,  certainly  one  as  big  as  ours, 
at  the  end  of  the  day  it  is  very  difficult  to 
say  exactly  what  we  are  talking  about. 
We,  like  every  other  company,  keep  a 
constant  watch  on  the  value  of  our  assets. 
We  are  constantly  working  on  this,  and 
constantly  deciding  and  having  to  vary 
from  time  to  time  our  policy  on  depreci- 
ation. We  would  not  welcome  a periodic 
re-valuation  on  all  our  vast  assets  to  a 
set  date:  in  fact  we  would  find  it  very 
difficult  indeed. 

251.  Yes.  The  other  branch  of  this 
proposal  was  that,  I suppose  as  an 
alternative,  there  should  be  an  estimate  of 
the  current  value  of  fixed  assets,  possibly 
based  on  the  value  for  fire  insurance,  and 
that  this  should  be  made  a matter  to  be 
compulsorily  noted  on  the  balance  sheet. 
I suppose  the  same  considerations  apply 

to  that? Exactly- — who  makes  the 

valuations  and  when  ? If  I might  add  this : 
If  one  is  talking  about  one  single  piece 
of  property,  a house  or  factory  building, 
the  thing  is  fairly  simple,  but  the  minute 
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one  starts  talking  in  terms  of  complete 
factories  or — as  in  many  of  our  cases — 
the  complete  assembly  of  a number  of 
factories  on  one  site,  some  inter-related 
and  some  working  on  their  own,  it 
becomes  extremely  difficult. 

252.  I think  it  is  said  in  connection 
with  the  re-valuation  of  assets  that  if 
assets  were  under-valued  in  a company’s 
accounts  it  might  increase  the  possibility 
of  a take-over  bid  being  made  on  inade- 
quate terms.  Do  you  think  there  is 

anything  in  that? In  some  special 

circumstances  I think  that  might  be  so. 
This  would  seem  to  be  a matter  primarily 
for  the  responsibility  of  the  directors  to 
ensure  that  the  accounts  do  show  a true 
reflection.  Of  course,  as  far  as  the  share- 
holders broadly  are  concerned,  and  pre- 
sumably therefore  the  value  of  their  shares 
on  the  Stock  Exchange,  one  would  feel 
that  the  current  results  and  the  trading 
results  are  of  far  more  importance  than 
the  value  which  might  be  put  on  some 
part  of  the  property. 

253.  Yes.  The  next  one  is  also  on 
accounts.  Suggestions  have  been  made 
that  a breakdown  of  investments  in  a 
company’s  balance  sheet  should  be  given. 
In  order  to  give  to  the  public  generally  a 
clearer  idea  of  the  scope  of  the  company's 
interests,  it  has  been  strongly  recom- 
mended to  us  that  information  should 
be  given  about  the  size  of  holdings  in 
subsidiaries  and  associated  companies 
(including  all  concerns  in  which  the 
company  holds  at  least  10  per  cent,  of 
the  capital).  It  is  proposed  that  such 
holdings  should  be  shown  separately — 
holdings  in  subsidiaries  and  associated 
companies.  The  idea  being,  as  I under- 
stand it,  that  it  would  be  valuable  to  the 
shareholders  to  have  more  information 
than  they  at  present  get  as  a rule  about 
companies  in  which  the  company  has 
invested  its  funds,  which  are  not  techni- 
cally subsidiary  companies  but  in  which 
the  company  has  a substantial  holding. 

It  is  my  belief  we  are  required  to 

report  annually  on  any  major  changes 
which  take  place  in  the  company’s  busi- 
ness, and  at  that  stage  it  is  our  practice 
to  make  it  clear  where  we  have  taken  on 
a new  interest,  or  to  report  on  those  in 
which  we  have  an  interest  as  to  how  they 
are  going,  or  if  indeed  we  have  disposed 


of  our  interest  in  a company,  as  happens 
occasionally.  I think  that,  to  go  further 
than  that,  as  in  all  these  things,  it  is  a 
question  of  relative  size.  Though  as  a 
group  we  do  not  favour  a lot  of  companies, 
nevertheless  we  find  now  we  have  invest- 
ments in  something  like  200  or  300 ; and 
whether  it  would  mean  anything  to  the 
shareholders  to  give  precise  holdings  and 
sub-holdings — because  many  of  these  are 
sub-subsidiary — I doubt  very  much.  We 
report  broadly  on  the  activities  of  our 
main  and  associate  companies;  and  a lot 
of  detailed  shareholding  information, 
particularly  with  regard  to  overseas  com- 
panies, I should  have  thought  would  add 
very  little,  if  anything. 

254.  The  next  point  under  this  same 
heading  was  as  to  giving  information 
about  the  names  and  business  activities 
of  such  companies;  that  is  to  say  in  which 
the  company  holds  at  least  10  per  cent,  of 
the  capital.  You  say  to  list  by  name 
every  one  of  200  companies  would  not 

really  help  the  shareholders  much? 

None  whatever.  As  I say,  we  do  publish, 
not  just  as  required  by  law  in  our  annual 
reports,  but,  in  the  interests  of  all  con- 
cerned, various  documents,  indicating  the 
names  of  our  main  subsidiaries  and  our 
associated  companies  and  their  businesses. 
We  might  give  information  about  perhaps 
10  or  20  units,  perhaps  more — but  to  go 
beyond  that  would  add  nothing. 

255.  You  do  in  substance  comply  with 

these  two  points  I have  been  putting  to 
you  and  in  your  view  no  useful  purpose 
would  be  served  if  you  provided  informa- 
tion in  greater  detail?  Is  that  right? 

Yes.  I do  not  know  if  it  would  be  of  any 
interest  to  you  to  see  a pamphlet  which 
we  issue,  which  will  show  you  the  way  in 
which  we  deal  with  these  matters.  (Docu- 
ment produced.) 

256.  Yes,  I see  it  is  an  impressive  list 
of  member  companies,  and  you  say  these 
are  really  the  only  ones  which  would  be 
of  any  interest  and  require  separate 

mention  in  your  documents? Quite, 

Sir.  If  I may  take  an  instance:  if  you 
take  one  or  other  of  these  major  groups 
such  as  British  Cellophane,  that  has  a 
number  of  overseas  sales  companies, 
partly  for  commercial  reasons  and  partly 
because  national  requirements  in  certain 
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territories  where  we  sell  overseas  make  it 
desirable.  I cannot  see  that  it  would  add 
anything  whatever  to  the  knowledge  of  the 
shareholders  of  Courtaulds  to  give  details 
of  those  companies. 

257.  Then  the  next  and  third  point  is 
information  as  to  the  net  assets  of  each 
of  these  companies,  their  profits  and  the 
percentage  of  profits  paids  in  dividends. 

Here  again  it  is  a relative  matter. 

With  regard  to  major  subsidiaries  the 
information  is  available  and  it  is  in  fact 
published.  As  regards  British  Nylon 
Spinners,  which  is  one  of  the  biggest  and 
the  most  important  from  the  point  of 
view  of  dividends  because  it  is  a 50-50 
company,  the  information  is  published 
and  is  well-known  to  everybody.  In  the 
case  of  a number  of  other  companies,  the 
actual  operations  and  the  payment  of 
dividends  are  reflected  in  the  consolidated 
accounts  of  the  group.  The  question  of 
the  payment  of  dividends  is  in  many 
cases  an  act  of  convenience.  Normally 
speaking,  we  try  to  run  on  a basis  of  a 
regular  dividend  from  all  our  units;  but 
there  are  certain  commercial,  and  some- 
times temporary  financial,  reasons  why 
one  varies  the  rate  of  dividend.  Whether 
the  money  is  kept  in  the  unit  or  brought 
to  this  country  or,  if  it  is  a subsidiary  in 
this  country,  brought  from  one  account 
to  another,  does  not  affect  the  position 
of  the  ordinary  shareholder  because  it  is 
merely  a question  of  location  of  funds; 
and  it  does  not  alter  the  tax  position. 

258.  You  have  told  us  what  you  do  in 
Courtaulds  with  respect  to  these  matters, 
and  I am  far  from  saying  that  your 
procedure  is  not  perfectly  reasonable; 
but  if  you  perform  a feat  of  imagination 
for  the  whole  field  of  groups  of  companies, 
do  you  think  these  points  we  have  been 
discussing  would  be  a proper  matter  for 

legislation? 1 would  think  that  any 

legislation,  if  it  was  thought  desirable, 
should  not  be  too  specific:  in  other 
words,  I can  see  no  advantages  in  trying 
to  lay  down  in  detail  the  answers  to  these 
three  questions  you  have  put. 

259.  Because  in  your  view  the  answer 
might  vary  from  company  to  company? 

Exactly:  the  requirement  for  the 

directors  of  the  parent  company  to  give 
a true  and  proper  picture  would  seem  to 
be  the  appropriate  way  of  going  about  it. 


I am  not  suggesting  those  are  the  legal 
words,  but  that  is  indeed  what  we  try  to  do. 

260.  The  opening  words  in  Section 

149 — “ A true  and  fair  view  ...”  em- 
braces the  object  of  the  accounts  of  a 
company? Yes. 

261.  Mr.  Lawson : Could  I ask  a 
supplementary  on  that?  The  point  that 
is  made  to  us  is  that  there  are  quite  a 
number  of  companies  who  would  have 
an  investment — perhaps  a 50-50  invest- 
ment— like  your  investment  in  British 
Nylon  Spinners.  Their  shareholders 
would  not  know  that  investment  existed, 
and  if  the  company  was  paying  only  a 
very  small  dividend  there  might  be  a big 
secret  reserve,  in  the  sense  that  large  sums 
were  accumulating  in  this  50-50  company. 
I think  the  point  is  made — would  it  not 
be  desirable  for  the  Act  to  prescribe  a 
minimum  of  information  that  should 
be  given  about  that  type  of  situation, 
whether  it  really  is  enough  to  leave  it 

entirely  to  the  “ true  and  fair  view  ” ? 

I would  have  thought  that  first  of  all  the 
hypothetical  company  you  have  mentioned 
would  have  to  file  its  accounts. 

262.  In  my  hypothetical  case  the  share- 
holders would  not  know  the  parent 
company  owned  shares  in  that  particular 

company. If  it  were  an  operation  of 

any  size,  the  information  must,  with 
respect,  be  available  under  present  cir- 
cumstances. 

263.  We  had  a case  mentioned  to  us 
this  morning  which  was  based  on  this 
experience:  an  interest  in  a company  was 
put  at  £31  in  a company’s  accounts; 
later  in  connection  with  a takeover  it  was 
found  there  was  a 50-50  investment  worth 
£30,000  or  £40,000.  That  type  of 
situation  arises,  you  know,  in  smaller 

companies? 1 am  sorry:  I was  not 

really  thinking  in  those  terms.  I can  see 
the  reasons  and  the  risk  on  a relatively 
small  scale;  but  I have  the  feeling  that 
the  relative  disadvantages  in  other  cases 
might  well  outweigh  the  advantages  of 
these  relatively  few  cases.  Perhaps  Mr. 
Edwards  might  like  to  add  something? 

Mr.  Edwards'.  I think  Mr.  Mathys’s 
view  about  this  is  that  if  the  investment 
were  sufficiently  substantial  in  relation  to 
the  group  as  a whole,  under  present 
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circumstances  we  would  disclose  it  fully. 
The  suggestion,  as  I understand  it,  that 
has  been  made  to  the  Committee  is  linked 
to  the  size  of  the  investment  in  relation  to 
the  company  in  which  it  is  held.  I am  not 
sure,  if  the  suggestion  is  being  considered, 
whether  that  is  the  right  test.  For 
example,  Courtaulds  might  hold  a 20  per 
cent,  interest  in  a very,  very  small  com- 
pany indeed;  and  I cannot  myself  see 
that  it  would  be  of  any  help  to  Courtaulds’ 
shareholders  to  know  about  that.  It  is 
another  question  whether,  as  far  as  the 
other  shareholders  of  that  small  company 
are  concerned,  Courtaulds’  holding  in  it, 
if  a nominee  holding,  ought  to  be  dis- 
closed; but  as  far  as  Courtaulds’  share- 
holders are  concerned  it  is  quite  possible 
for  the  parent  company  to  hold  a sizeable 
shareholding  in  a very  small  company 
which  makes  no  practical  difference  to  the 
group  as  a whole.  I would  myself  suggest 
that  if  large  groups  are  to  be  required  to 
disclose  shareholdings  in  other  companies 
at  all,  the  proper  measure  is  the  amount 
which  those  holdings  contribute  to  the 
group : in  other  words,  if  Courtaulds  had 
a shareholding  in  a very  large  company, 
so  that  that  holding  was  a sizeable  part 
of  the  group’s  whole  assets,  then  there 
would  be  a case  for  disclosing  it,  and  in 
practice  we  would  disclose  it.  But  I do 
not  myself  see  that  the  measure  should  be 
related  to  the  proportion  of  the  associated 
company’s  total  equity  which  the  group 
holds. 

264.  Chairman:  I think  the  underlying 
idea  was  this — perhaps  I have  got  this 
wrong — the  existing  legislation  makes 
provision  as  to  the  disclosing  of  certain 
facts  of  certain  subsidiary  companies 
within  the  meaning  of  the  Act.  A sub- 
sidiary company  is  one  of  which  the 
majority  of  the  shareholding  is  held  by 
another  company.  It  is  suggested  that  it 
does  not  throw  the  net  wide  enough, 
because  there  might  be  companies  where 
the  parent  company  has  a substantial 
interest  which  does  not  rank  as  a sub- 
sidiary company;  and  it  is  said  that  if 
such  companies  were  lumped  into  the 
balance  sheet  together  with  any  other 
investment,  that  might  not  give  a true 
view  of  the  company’s  position.  I 

understood  it  rather  in  that  way. Y es, 

but  all  I am  saying,  Sir,  is  whether,  from  a 
practical  point  of  view,  that  information 


should  be  included  or  not  must  depend  on 
the  size  of  the  associated  company  con- 
cerned. If  Courtaulds  were  required  to 
disclose  every  investment  in  every  tiny 
company,  it  might  be  meaningless  to  the 
shareholders  and  confuse  them;  but 
certainly  if  they  were  required  to  disclose 
a holding  in  a substantial  company  which 
was  not  a subsidiary  there  might  be  a 
point  in  it,  but  it  depends  on  the  size  of 
the  company  concerned. 

265.  It  is  a question  of  de  minimis  ? 

Exactly. 

266.  A company  may  have  a subsidiary 

dealing  with  trust  accounts,  and  so  on, 
which  may  be  a very  small  concern  and 
might  make  a relatively  large  profit.  If  it 
only  had  £2  capital  contributed,  even 
though  it  paid  100  per  cent,  dividends,  it 
would  not  be  worth  bothering  about — 
that  is  the  underlying  note,  is  it? Yes. 

267.  I see.  Then  the  next  suggestion 
made  is  that  every  company  should  be 
made  to  disclose  its  turnover,  showing 
details  of  its  sales  of  main  products  and 
services  separately,  and  details  of  manu- 
facturing and  distributing  costs.  Would 
you  have  any  objection  to  the  compulsory 

disclosure  of  these  details? Mr. 

Mathys:  Although  at  the  present  time 
Courtaulds  do  not  give  their  turnover 
figures,  it  is  a matter  to  which  we  have 
given  constant  attention.  The  problem, 
as  we  see  it,  is  in  big  operations,  many  of 
them  involving  inter-divisional  and  inter- 
subsidiary company  operations,  how  one 
reflects  in  simple  major  figures  what  really 
is  the  company’s  turnover.  Our  present 
thinking  is  in  terms  of  the  probability  of 
having  to  give  two  or  three  sets  of  figures. 
We  feel  it  would  not  be  desirable  to  have 
to  give  a breakdown,  such  as  is  suggested 
in  the  second  part  of  the  point  you  put,  of 
distributing  costs  and  manufacturing 
costs  on  individual  lines.  Commercially 
this  might  be  very  dangerous  if  it  went 
too  far. 

268.  In  what  way  would  it  be  dan- 
gerous?  When  one  is  in  competition 

not  only  with  other  people  in  this  country 
but  elsewhere,  to  have  to  indicate  in  too 
great  detail  the  costs  of  production  and 
distribution  of  one  or  other  of  one’s  main 
items  places  in  the  hands  of  other  people 
knowledge  of  just  how  far  one  can  change 


29 


(81127)  E 2 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


23rd  September,  1960]  MR.  h.  r.  mathys,  mr.  h.  l.  light 
AND  MR.  J.  M.  EDWARDS 


one’s  prices  or  what  is  going  to  be  one’s 
expansion  policy  in  the  future.  But  as 
regards  turnover,  it  seems  to  be  the 
general  practice,  and  one  which  we  would 
not  wish  to  stand  out  against,  to  give 
broad  and  general  information.  Might  I 
say  just  one  more  thing  on  that,  which  is 
that  there  is  a very  noticeable  tendency  of 
people  with  low  capital  investments  to 
give  the  maximum  publicity  to  their 
turnover  figures.  Whereas  those  with 
high  capital  investment,  such  as  in  our 
company,  watch  this  rather  more  carefully, 
because  for  obvious  reasons,  in  calculating 
investment  these  figures  can  be  very 
misleading,  unless  the  position  is  properly 
appreciated. 

269.  Yes.  Then  there  is  a question 
that  quarterly  or  half-yearly  statements  of 

profits  should  be  published. This 

again  is  a growing  custom — to  give  half- 
yearly  reports.  We  ourselves  adopted  it 
for  the  first  time  last  year  in  giving  some 
information.  Half-yearly  would  seem  to 
be  appropriate,  though  in  the  United 
States  quarterly  statements  are  required. 
I think  here  again  it  depends  on  the 
industry.  Some  industries  have  seasonal 
fluctuations  and  some  have  a steadier  line 
of  business,  and  half-yearly  or  quarterly 
figures  would  have  more  or  less  meaning 
according  to  the  industry. 

270.  Yes,  and  I suppose  the  fluctuations 
would  vary  more  in  some  cases  than  in 

others? Quite.  When  one  has  a large 

share-holding  such  as  we  have,  we  are 
very  conscious  that  what  we  say  may  have 
— in  a matter  of  hours  and  certainly  in 
days — a big  influence  on  the  prices  of 
shares;  and  naturally  we  take  no  steps 
which  would  cause  such  fluctuations  on  a 
short-term  scale.  We  are  very  careful 
that  the  information  we  put  out  is  for  a 
long-term  period. 

271.  How  does  that  bear  on  your  half- 

yearly  report? We  believe  that  the 

information  we  are  giving  in  that  report  is 
helpful  and  that  it  gives  some  guidance  as 
to  the  picture ; and  at  the  same  time  we 
also  make  it  a custom  to  make  some 
statement  by  the  directors  because  it 
coincides  with  the  issue  of  the  interim 
dividend.  One  gives  some  indication  of 
what  is  happening,  but  we  do  give  it  very 
careful  thought  because  we  are  conscious 


that  with  possible  seasonal  fluctuations  it 
may  be  misinterpreted,  and  especially 
when  you  have  a large  number  of  shares 
on  the  Stock  Exchange  as  we  have. 

272.  Yes:  also  on  the  half-yearly 

statement,  if  it  was  going  to  be  made 
compulsory  and  a matter  of  legislation  for 
every  company  to  send  out  such  a state- 
ment, I suppose  the  legislation  would  have 
to  include  some  regulations  as  to  what 
this  document  was  to  contain? Yes. 

273.  That  might  make  it  an  onerous 
obligation  or  not,  according  to  the 

information  required? And  the  end- 

of-year  consolidation  of  our  accounts  and 
auditing  is  a very  big  operation.  We 
certainly  would  not  welcome  having  to  do 
that  twice  a year.  We  are  very  careful  to 
indicate  that  the  figures  we  put  out  half- 
yearly  are,  of  course,  unaudited — as  they 
must  be.  We  believe  that  they  are  right, 
but  consolidation  of  accounts  including 
overseas  operations,  when  handled  by  the 
ultimate  accountants,  is  a very  difficult 
business.  We  certainly  would  not  wel- 
come having  to  do  every  six  months  the 
same  operation  as  we  have  to  do  now 
every  twelve  months. 

274.  Thank  you.  Now  under  a differ- 
ent heading  : do  the  provisions  of  Section 
201,  requiring  particulars  of  directors  to 
be  carried  on  trade  catalogues,  circulars, 
showcards  and  business  letters,  cause  you 
any  inconvenience  ? It  has  been  suggested 
to  us  that  it  should  only  be  necessary  to 
state  those  particulars  on  business  letters, 

invoices  and  accounts. It  does  not 

cause  us  any  inconvenience  because  it 
does  not  apply  to  our  main  company, 
which  was  registered  before  the  date 
prescribed  in  the  Act.  It  does  apply  to 
certain  of  our  subsidiaries  and  there  it  is  a 
minor  irritation. 

275.  As  regards  the  suggestion  that  it 

should  only  be  necessary  to  state  these 
particulars  on  business  letters,  including 
invoices  and  accounts — that  is  to  say, 
omitting  the  trade  catalogues,  circulars, 
showcards  and  so  forth.  Would  you 
welcome  that,  or  is  it  a matter  of  indiffer- 
ence, a small  matter? We  would  wel- 

come anything  that  reduces  paper  work. 
On  the  matter  of  broad  principle,  I 
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should  have  thought  having  to  name 
directors  in  this  way  was  out  of  date. 
One  finds  that  this  sort  of  thing  adds  to 
one’s  printing  and  the  size  of  documents, 
particularly  if  there  are  a large  number  of 
directors. 

Chairman:  That  finishes  the  questions 
I wanted  to  ask.  Mr.  Lawson,  I think  you 
had  a question? 

276.  Mr.  Lawson : I should  like  to  ask 
about  one  or  two  things  on  accounts.  It 
has  been  suggested  to  us  that  it  would  be 
valuable  for  the  shareholders  to  have 
information  as  to  the  proportion  of  the 
assets  held  in  different  foreign  countries 
and  the  proportion  of  the  profits  arising 
from  those  countries.  Do  you  think  that 
is  a desirable  or  practicable  thing  to  do  ? 

My  feeling  is  rather  along  the  lines  I 

have  suggested  in  other  connections — as 
long  as  one  is  required  in  a broad  way  to 
indicate  it  I am  sure  it  is  the  sort  of  thing 
one  should  do,  and  in  fact  it  is  what  we 
do.  I cannot  believe  that  a precise 
.statement  of  every  detail  would  be  of 
help.  It  is  rather  difficult  to  state  precisely 
what  are  the  value  of  the  assets,  for 
example,  of  a factory  in  South  Africa  and 
another  factory  in  Mexico:  these  things 
have  a value  which  must  vary  from  year 
to  year,  and  probably  more  frequently, 
.according  to  certain  circumstances. 

277.  And  I suppose  it  can  be  said  that 
the  ordinary  consolidated  account,  where 
you  have  businesses  in  foreign  countries, 
does  not  mean  a lot.  You  have  to  give 
assets  all  over  the  world,  and  it  would 
perhaps  be  of  some  value  to  shareholders 
to  have  it  split  down,  not  perhaps  into 
detail  but  to  net  assets  in  countries  or 
groups  of  countries,  and  the  profits 
derived  from  those  countries:  it  is  an 

arguable  point  of  view,  is  it  not? If 

one  looks  at  it  the  other  way — if  it  were 
not  for  taxation  and  national  pride,  a 
large  number  of  these  overseas  operations 
would  still  be  (as  indeed  some  of  them 
were  originally)  branch  operations  of  the 
home  business — the  consolidated  accounts 
do  reflect  the  overall  business  which  is 
being  done,  whether  it  is  partly  here  or 
partly  overseas.  I feel  that  to  start 
trying  to  specify  certain  things  merely 
because  they  happen  to  be  across  the 
water  is  not  logical  when  you  think  of  a 
large  number  of  units  in  this  country,  as 


in  our  case,  and  how  far  you  would  want 
us  to  specify  whether  this  or  that  factoiry 
is  operating  at  a profit  or  what  are  its 
assets. 

278.  And  it  might  even  be  difficult, 
might  it  not,  to  say  what  part  of  the  profits 
was  derived  from  a particular  country.and 
what  part  might  be  contributing  to 

activities  on  this  side  of  the  water? 

It  is  very  difficult  indeed,  particularly  as 
our  operations  here  and  operations 
overseas  are  in  most  cases  co-ordinated  to 
supply  certain  markets.  It  is  a joint 
effort  and  not  a separate  one. 

279.  Thank  you.  There  is  another 
point  of  a somewhat  obscure  nature. 
There  has  been  a suggestion  made  that 
where  a business  has  a number  of  quite 
separate  and  distinct  activities  on  a 
fairly  large  scale,  the  results  of  those 
activities  should  be  disclosed.  I think  the 
question  arises  partly  out  of  take-over 
bids  and  partly  out  of  diversification,  and 
the  thought  behind  the  question  is,  are  not 
the  shareholders  entitled  to  known  how 
these  transactions  are  worked  ont  and 
whether  they  have  proved  a good  thing 
for  them.  I think  that  is  the  thought 

behind  it. In  previous  years  in  our 

Directors’  Report  we  had  by  and  large 
taken  the  big  units  company  by  company 
and  to  a certain  extent  country  by 
country.  This  year  we  have  set  out  to 
describe  our  operations  by  products.  In 
doing  so  we  have  started  with  fibres,  both 
in  this  country  and  overseas,  and  have 
then  gone  on  to  describe  the  various 
fibres  that  we  deal  in;  and  then  to  take 
textiles,  chemicals,  packaging,  plastics, 
pulp,  paint,  engineering;  and  then  we 
go  on  to  research  and  personnel.  We 
have  done  that  because  we  believe  that 
this  is  probably  giving  a better  overall 
picture  of  the  operations  to  the  share- 
holders. 

280.  You  have  probably  done,  to  a 
large  extent,  what  the  people  who  have  put 
in  these  suggestions  would  probably  want 
done.  I think  the  question  is  whether 
it  would  be  practicable  or  desirable  to 
put  anything  of  that  kind  into  an  Act  of 

Parliament. One  does  wonder  what 

it  is  that  the  shareholder  does  in  fact  want. 
As  already  indicated,  we  give  a great  deal 
of  thought  to  supplying  the  shareholders 
with  information.  We  have  examined 
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what  has  been  done  by  many  other 
companies  to  see  whether  we  give  enough, 
or  perhaps  even  too  much.  In  fact  it  has 
been  suggested  that  even  our  present 
report  is  not  in  fact  read  by  many  of  our 
shareholders,  and  that  it  might  be  a more 
practical  proposition  to  send  to  them  a 
summary  of  the  report  such  as  we  now 
put  into  the  papers  about  the  time  it  is 
issued  and  a business  reply  card  saying 
in  effect — “ If  you  want  a full  report, 
send  the  postcard  back  ”.  I feel  that  by 
and  large  our  examination  of  this  subject 
has  shown  that  really  the  shareholder  is 
interested  in  the  overall  results,  what 
money  is  available  for  dividends  and  what 
money  in  fact  is  paid  as  dividends. 
Beyond  that  shareholders  can  only  be 
guided  by  the  general  statements  made  by 
the  directors  and  the  general  statements 
that  axe  made  by  the  financial  press  in 
analysing  results — and  even,  of  course,  in 
questioning  us  when  the  chairman  has  a 
press  conference  once  a year. 

281.  It  would  not  really  be  practicable 
to  put  this  sort  of  thing  into  a report? — - 
The  only  person  who  might  gain  from  it 
is  one’s  competitor. 

282.  Chairman:  I would  like  to  ask  one 
other  question  arising  out  of  that.  You 
say  all  this  detailed  information  is  really 
above  the  head  of  the  average  shareholder : 
he  is  not  going  to  take  time  to  master  it 
even  if  he  has  the  ability  to  do  so,  but 
apart  from  the  ordinary  man-in-the-street 
shareholder  there  are  stock-brokers, 
accountants  and  others,  and  they,  by 
delving  into  these  very  highly  developed 
accounts,  get  very  valuable  material  for  the 
purpose  of  advising  their  clients,  and  in 
that  way  this  information  may  serve  a 

useful  purpose? If  these  experts  want 

to  know  more  we  are  ready  to  give,  and  in 
fact  do  give,  a good  deal  more  informa- 
tion. Our  experience,  let  me  say,  in 
relation  to  the  financial  press,  is  that 
there  is  no  limit  to  their  questions,  and 
obviously  we  could  never  entirely  satisfy 
them. 

283.  You  think  there  is  enough  infor- 
mation there  already  ? 1 believe  so  and, 

as  you  gathered,  we  endeavour  to  move 
certainly  with  and  probably  ahead  of  the 
times  in  giving  information  of  this  kind. 
What  we  are  considerably  concerned 
about  in  all  these  suggestions  is  that  we 


might  be  required  to  carry  out  a great 
deal  of  work,  which  we  believe  would  not 
really  help  the  ultimate  shareholder  at  all. 

284.  Mrs.  Naylor:  I would  like  to  go 
back  to  this  geographical  background, 
and  I think  it  would  be  helpful  if  you 
would  imagine  yourself  to  be  not  an 
investor  in  Courtaulds  but  in  a much 
smaller  company,  which  operates  in  this 
country  and  in  Cuba.  Would  you  not 
feel  that  an  investor  should  know  the 
rough  proportion  of  profits  that  were 
drawn  from  Cuba,  or  any  other  country 
which  is  in  the  news,  either  happily  or 

unhappily? May  I say,  first  of  all, 

before  answering,  that  I hope  you  will  not 
take  my  comments  on  the  financial  press 
personally.  My  answer  is  that  it  is  all 
relative.  If,  indeed,  a substantial  part  of 
the  profits  of  the  business  come  from  a 
certain  district,  then  I think  it  is  desirable 
that  that  should  be  shown,  and  in  fact  I 
feel  it  would  be  shown  in  my  experience 
of  ordinary  company  business. 

285.  It  should  not  be  a statutory 

obligation? There  again  I feel  that 

once  you  get  a statutory  obligation,  it 
may  go  to  absurd  lengths.  I have  already 
indicated  that  we  have  got  something  like 
300  companies.  Now  a statutory  obliga- 
tion might  include,  for  example,  a minor 
operation  which  we  have  just  started  in 
Rhodesia,  with  literally  10  men,  in  con- 
nection with  the  sales  of  cellulose  film  in 
that  country.  I really  cannot  believe  that 
details  of  that  kind  can  be  of  any  help. 
On  the  other  hand,  where  we  have,  as  we 
have  now,  a substantial  business  in  the 
United  States  of  America  we  give  informa- 
tion of  this  kind,  and  indeed  further 
information  can  be  obtained  by  anybody 
who  really  wants  it.  In  South  Africa 
again  we  are  building  up  considerable 
investments,  and  we  always  refer  to  that 
and  that  information  is  given;  again 
further  information  can  be  obtained  if  it 
is  wanted. 

286.  It  would  not  be  a nuisance  to  you 
to  give  details  of  investments,  the  nature 
of  the  industry  and  the  geographical 
location,  where  the  profits  amounted  to, 
say,  10  per  cent,  of  the  revenue  for  that 
year?  Would  that  be  a nuisance  if  it 

were  10  per  cent,  or  more?- Lots  of 

details  might  be  required,  I think.  We 
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start  operations  in  certain  territories, 
because  we  find  that  our  export  business 
there,  which  is  profitable,  will  only  be 
maintained  if  we  manufacture  there  and 
a time  comes  when  it  is  desirable  to 
manufacture  there.  It  very  frequently 
happens  that,  at  that  particular  critical 
moment,  it  is  not  really  a paying  proposi- 
tion by  itself  to  put  up  a factory  in  that 
territory.  We  are  frequently  talking  in 
terms  of  plants  which  are  going  to  cost 
several  million  pounds.  We  take  these 
decisions  quite  often,  based  on  what  we 
think  is  going  to  happen  in  perhaps  five  or 
ten  years  time,  knowing  that  perhaps  for 
the  first  period  the  operations  are  not 
going  to  be  substantially  profit-making  in 
themselves.  This  is  a very  delicate  situa- 
tion with  our  competitors,  particularly 
from  the  Continent,  from  Japan  and 
elsewhere.  If  they  knew  in  too  great 
detail  how  well  we  were  doing  or  how 
delicately  we  were  balanced,  it  would 
influence  the  sort  of  attack  they  might 
make  on  us  in  that  market.  From  that 
purely  commercial  point  of  view,  I think 
we  would  feel  it  was  not  in  our  share- 
holders’ interests  to  give  details  such  as 
that. 

287.  And  your  competitors  would  not 
be  able  to  get  similar  information  to  what 
you  would  give  in  the  directors’  report 

from  other  sources? They  try,  as  no 

doubt  we  try,  to  find  out  as  much  as  they 
can.  You  will  bear  in  mind  that  there 
is  a difference  between  giving  the  infor- 
mation in  a controlled  way,  and  having 
to  give  a lot  of  details  because  the  law 
says  you  must.  It  is  not  that  we  do  not 
want  to  give  the  information;  we  do  not 
want  to  find  ourselves  forced  into  the 
position,  on  a technical  point,  of  giving 
a lot  of  information  which  is  really  not 
relevant,  certainly  not  to  the  shareholder, 
and  which  could  only  be  of  help  to  our 
competitors,  and  therefore  would  be  a 
hindrance  to  our  own  shareholders.  On 
this  general  position,  it  is  very  significant 
how  little,  if  any,  further  information  we 
are  asked  for  by  our  shareholders,  and 
our  shareholders  are  not  just  the  men 
in  the  street;  they  are  investment  and 
financial  houses  and,  in  a few  cases, 
big  individual  holders. 

288.  Mr.  Lumsden : Could  I ask  one 
question  about  the  shareholders’  control 


over  the  issue  of  shares?  As  you  know,  it 
is  quite  a common  feature  in  companies 
that  shareholders  should  be  asked  to 
create  a substantial  block  of  authorised 
capital,  which  is  then  made  available  to 
the  directors  to  issue  as  and  when  they 
please,  and  to  whom  they  please.  It 
has  been  suggested  to  us  that  there  should 
be  some  greater  control  in  the  hands  of  the 
shareholders  and  that  their  specific 
authority  should  be  required,  perhaps 
within  a limited  time  before  the  issue, 
before  any  of  those  shares  are  issued  to 
people  other  than  the  shareholders 
themselves.  In  other  words,  if  you  were 
issuing  them  as  part  of  a take-over,  to 
take  over  a company,  or  issuing  to  the 
public,  you  would  have  to  get  the  specific 
authority  of  the  shareholders.  Would 

you  have  any  views  on  that? Yes. 

I feel  that  this  would  be  unrealistic.  The 
procedure  is  that  the  shareholders  in  a 
general  meeting  must  authorise  a certain 
capital  and  a certain  share  availability, 
and  presumably,  if  they  have  any  concern 
as  to  how  that  is  going  to  be  used,  it  is  at 
that  time  that  they  will  either  wish  to  put 
a limit  on  the  numbers,  or  they  will  wish 
to  make  some  observations  about  the 
directors  concerned,  who  are  elected  by 
the  shareholders  to  administer  the  com- 
pany. It  would  appear,  therefore,  that 
once  authority  has  been  given — again  it  is 
so  relative — to  have  to  come  back  just 
would  not  be  in  keeping  with  their  original 
authority  to  issue  those  shares. 

289.  Do  you  feel  it  would  be  positively 

harmful? 1 can  see  many  circum- 

stances where  it  would  be  very  harmful, 
if  one  had  to  do  it  literally  for  every  case. 
If  you  refer  to  a take-over,  if  it  was  of  a 
certain  magnitude  then  it  would  be  the 
type  of  operation  which  we  certainly 
would  refer  to  the  shareholders  before 
we  thought  we  could  do  it.  But  there  are 
other  cases  which,  we  would  think  were 
matters  which  must  be  dealt  with  by  the 
directors  promptly,  because  when  it 
comes  to  a take-over,  these  things  cannot 
be  held  over  too  long. 

290.  Professor  Gower : You  are  saying, 
as  I understand  it,  that  you  think  that 
managements  should  be  entitled  to  ask 
the  shareholders  to  increase  the  capital 
and  authorise  them  to  issue  it  to  whom 
they  think  fit,  and  that  this  gives  you 
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carte  blanche  then  to  issue  it  otherwise — 
if  not  a rights  issue  to  the  existing  share- 
holders— and  you  would  not  regard  it  as 
reasonable  that,  unless  the  shareholders 
had  authorised  you  to  issue  it  for  a 
specific  thing  at  the  time,  you  should  go 
back  and  get  the  shareholders’  consent? 

The  present  position  is  that  the 

shareholders  can  approve,  and  in  fact  do 
approve,  a certain  authorised  capital 
without  any  specific  qualifications.  I am 
saying  that  I believe  that  in  so  doing 
they  are  showing  confidence  in  their 
board  of  directors  to  deal  with  those 
shares  in  a manner  which  is  to  the  advan- 
tage of  the  company.  I would  think  it 
was  a disadvantage  to  the  company  if 
the  directors  then  had  to  go  back  in 
every  specific  case.  If,  indeed,  the 
shareholders  would  only  give  authority 
to  issue  the  shares  for  specific  purposes, 
then  of  course  we  would  accept  that  the 
directors  could  not  issue  those  except 
for  those  purposes. 

291.  It  was  put  to  us  this  morning  that 
normally  capital  will  be  issued  to  existing 
shareholders  on  a rights  basis,  so  as  not  to 
upset  existing  shares  in  the  equity,  and  if, 
in  fact,  there  is  going  to  be  a substantial 
issue  for  another  purpose,  shareholders’ 

approval  should  be  obtained. This 

year,  in  fact,  we  asked  for  authority  for 
more  shares.  In  so  doing  we  indicated 
that  this  would  cover  the  scrip  issue  and 
that  it  would  leave  opportunity  for 
further  operations,  such  as  we  have  done 
in  the  past  few  years  where  we  have  issued 
shares  for  the  shares  of  other  companies. 
It  was  on  that  basis  that  the  shareholders 
gave  us  this  authority.  In  other  words,  I 
feel  the  control  comes  at  the  time  of  the 
general  meeting  authorising  the  shares. 

292.  Chairman : Does  this  not  depend, 
really,  on  the  terms  of  the  memorandum 
and  articles,  and  in  particular  the 
articles?  I have  before  me  a common 
form  of  memorandum  and  articles, 
which  is  quite  generally  used,  and  that 
provides,  as  regards  increase  of  capital 
that  “ Subject  and  without  prejudice  to 
any  rights  for  the  time  being  attached  to 
the  shares  of  any  special  class,  any  shares 
in  such  increased  capital  may  have 
attached  thereto  such  special  rights  or 
privileges  as  a general  meeting  resolving 
upon  the  creation  thereof  shall  direct,  or. 


failing  such  direction,  as  the  Directors 
shall  by  resolution  determine  ”.  It  then 
goes  on  to  the  rights  attached  to  the  shares 
— what  I take  to  be  the  point  we  are  now 
discussing— in  this  way:  “The  Company 
in  General  Meeting  may  direct  that 
any  new  shares  shall  be  offered  to  the 
existing  members  in  proportion  as  nearly 
as  the  circumstances  admit  to  the  number 
of  existing  shares  held  by  them”  and 
so  on.  The  next  article  goes  on  to  say 
that  “ Subject  to  any  directions  that  may 
be  given  in  accordance  with  the  powers 
contained  in  the  Memorandum  of  Associa- 
tion or  these  Articles,  any  capital  is  to  be 
deemed  for  all  purposes  to  be  part  of  the 
original  capital”.  That  illustrates  one 
method  of  dealing  with  the  transaction.  Of 
course,  there  may  be  quite  a broad  variety 
of  forms  in  use,  and  does  it  not  to  some 
extent  depend  on  the  shareholders’ 

contract  of  membership  ? Yes,  I think 

it  must  do  so.  We  have  got  some 
limitations  in  our  Articles  on  what  we 
can  do. 

293.  Professor  Gower : But,  of  course, 
the  argument  put  forward  this  morning 
was  that,  irrespective  of  the  articles, 
it  should  be  a mandatory  provision  that 
directors  could  not  have  these  powers  in 
the  absence  of  shareholders’  approval  at 

a general  meeting. One  does  wonder 

whether  the  people  who  put  forward  these 
proposals  are  either  thinking  of  some 
specific  case — because  one  can  always 
find  an  example — or  are  not  really  facing 
up  to  the  fact  that  the  shareholders  do 
elect  the  directors  as  their  representatives 
and  do  entrust  them  with  certain 
obligations.  If,  having  done  so,  the 
shareholders  are  then  going  to  look  over 
our  shoulders  all  the  time  or,  worse  than 
that,  are  going  to  demand  that  every  time 
we  make  a decision  it  should  be  referred 
to  them,  I do  not  think  the  thing  is 
practical.  As  I have  already  said,  our 
experience  is  that  the  shareholders’  real 
interest  is  in  the  overall  results  of  the 
company.  I am  happy  to  say  that  so  far 
they  have  always  accepted  the  recom- 
mendations of  the  board  of  directors  and 
re-elected  the  directors  as  they  came  round 
in  rotation,  and  presumably  they  are 
satisfied  with  the  results. 

294.  Yes,  but  that,  surely,  is  the  point, 
is  it  not?  As  you,  yourself,  have  said. 
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while  all  goes  well  the  shareholders  have 
no  interest,  and  you,  yourself,  said  that 
“ we  are  never  conscious  of  their  control  ”, 
and  you  have  implied  that,  really,  it  is 
not  realistic  to  suggest  that  they  elect  you. 
While  all  goes  well  you  are  a self-electing 
body,  I am  quite  sure,  except  if  there  is  a 
dispute  as  to  the  election  of  a nominee 
which  you  put  forward  to  replace  some- 
body. One  envisages  the  situation,  if 
something  goes  wrong  and  the  company 
has  made  a loss  and  is  doing  rather 
badly,  where  the  directors  decide  that 
they  will  try  and  put  the  thing  right  by 
going  into  another  business  with  the 
issued  capital  available,  and  then  they 
make  a take-over  bid.  The  argument,  as 
I understand  it,  is  that  in  those  circum- 
stances they  should  be  made  to  refer  to 
the  shareholders  who,  presumably,  since 
things  have  gone  wrong,  will  now  take  an 
interest.  Is  not  that  a reasonable 

argument? With  great  respect,  I feel 

the  premise  is  wrong.  I do  not  accept 
that  we  are  a self-perpetuating  body.  It  is 
perfectly  true  that,  if  things  were  going 
wrong,  that  would  be  the  time  when  the 
shareholders  would  take  a more  active 
interest,  possibly  collectively,  and  pre- 
sumably at  that  stage,  if  they  were  not 
satisfied  with  the  way  we  were  operating, 
then  they  would  exercise  the  power 
which  is  with  them  at  all  times  to  elect 
such  directors  as  they  saw  fit.  But  I 
cannot  accept  that,  whether  things  go 
wrong  or  go  right,  having  elected  the 
directors  they  must  be  looking  over  our 
shoulders  all  the  time.  If  they  have  told 
us  we  can  do  a certain  thing  such  as  issue 
some  capital,  then  before  we  do  so  we 
should  not  have  to  go  back  and  say  that 
we  want  to  do  it. 

295.  Sir  George  Erskine : Could  I ask 
a question  bearing  on  this  ? Many  boards, 
who  are  now  asking  their  shareholders  to 
increase  the  authorised  capital,  are  giving 
the  shareholders  an  assurance  at  the  time 
the  capital  is  authorised,  without  this 
being  written  into  the  resolution — but 
they  have  given  the  shareholders  an 
assurance  that  they  will  not  issue  the 
shares  in  a way  which  would  alter  the 
control  of  the  company  or  the  nature  of 
its  business.  That  is  becoming  quite 
common.  Would  you  go  so  far  as  agreeing 
with  action  of  that  sort? Yes.  It  is 


common  form,  when  one  asks  for  an 
increase  in  authorised  capital,  to  give 
some  indication,  as  to  what  one  is  going 
to  do,  and  by  inference  an  assurance  that 
one  will  not  do  something  else.  As  I 
indicated  earlier,  that  is  what  we  did 
ourselves  this  year.  We  were  issuing  one 
for  three  extra  shares.  We  indicated  that 
we  did  intend  taking  further  action,  as 
opportunity  offered,  also  to  issue  shares 
for  other  purposes. 

296.  Mr.  Richardson : These  assurances 

began  to  be  given  as  a result  of  agitation 
which  was  aroused  in  cases  where  the 
board,  within  the  powers  conferred  by  the 
articles,  had  got  unissued  capital  which 
had  been  authorised  by  a general  meeting, 
and  which  they  then  proposed  to  issue  to 
an  outside  body  of  persons  not  being 
shareholders.  In  one  case  it  was  30  per 
cent,  and  in  another  case  25  per  cent., 
and  that  is  the  reason  why  these  assur- 
ances are  now  being  given. Is  there  not 

a cumulative  effect,  in  that  certain  happen- 
ings would  no  doubt  urge  certain  people 
to  do  things  which  they  might  not  have 
done  otherwise?  But  equally  well,  as 
ideas  progress  and  business  progresses 
along  certain  lines,  you  find  that  if  it  is  a 
worthwhile  thing  many  people  do  it,  and 
I hope  that  is  the  case  with  many  of  the 
things  we  do,  and  indeed  other  companies 
do. 

297.  Mr.  Mackinnon:  In  Courtaulds 
paper  at  the  foot  of  page  1 — we  discussed 
this  earlier  on — you  say  in  the  very  last 
sentence  “ It  is  felt,  however,  that  funda- 
mental changes  in  a company’s  activities 
should  not  be  brought  about  without 
reference  to  the  shareholders  ” and  I 
think  you  followed  that  up  by  saying  that 
you  saw  the  practical  difficulties  of  giving 
effect  to  this  sort  of  proposal.  What  I 
would  like  to  ask  you  is  this.  Would  not 
this  sort  of  restriction  on  the  issue  of 
shares  be  a very  real  way  of  extracting 
some  sanction,  which  might  achieve  the 
object  you  had  at  the  time,  but  which 
there  would  be  administrative  difficulty 
in  dealing  with?  I have  in  mind  a 
particular  case.  Supposing  a block  of 
shares  are  to  be  issued  in  exchange  for  a 
new  business,  it  could  well  be  said  that  it 
would  be  wrong  to  allow  the  directors  to 
take  advantage  of  existing  authorised 
capital,  without  going  back,  if  it  was  a 
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reasonable  proportion  of  the  capital  in- 
volved— 10  per  cent,  or  something  like 
that.  I am  only  suggesting  that  you 
cannot  just  brush  this  off  and  say  that  it 
is  interfering  with  the  powers  of  the 
directors.  It  is  a little  inconsistent  with 
the  statement  you  made  at  the  foot  of 
page  1,  because  this  would  in  fact  be 
a method  of  stopping  a change  in 

fundamental  activities  to  some  extent. 

A fundamental  change  in  the  company’s 
activities  would  not  necessarily  involve 
shares  at  all. 

298.  I quite  agree  it  would  not,  but  it 
might,  and  this  would  be  one  way  of 

stopping  that  aspect  of  it. 1 am  not 

sure  that  that  is  necessarily  so.  I suppose 
every  fetter  you  put  on  the  activities  of  a 
board  of  a company  might  stop  them 
doing  something  in  some  hypothetical 
conditions,  but  I come  back  to  my  point. 

( The  witnes 


I think  that  if  the  shareholders  are  really 
worried  about  their  board  of  directors, 
then  presumably  they  will  limit  the  amount 
of  capital  they  will  let  them  have  in  the 
box,  as  it  were,  at  any  one  time.  But,  as 
I have  indicated,  I feel  it  is  not  in  the 
shareholders’  interests  to  put  these  limita- 
tions on  as  a matter  of  law,  because  at 
that  stage  there  is  always  the  question, 
which  runs  through  the  whole  problem, 
of  where  the  line  is  drawn. 

Chairman:  Are  there  any  more  ques- 
tions? We  are  very  much  obliged  to  you 
all  for  coming  and  helping  us  today.  I 
think  everyone  has  now  troubled  you  with 
all  the  questions  they  can  find.  We  are 
indeed  grateful  for  your  assistance.  Thank 

you  very  much. Thank  you  very  much, 

Sir.  I would  say  we  were  pleased  to  be 
asked  and  pleased  that  we  have  been  able 
to  be  of  any  help. 

•s  withdrew) 


Mr.  Gordon  Newton  called  and  examined 


299.  Chairman:  Mr.  Newton,  I need 
hardly  say  that  we  are  very  grateful  to 
you  for  your  assistance.  There  appears 
to  have  been  a very  large  increase  in 
recent  years  in  the  number  of  so-called 
“ one-man  companies  ”.  The  Board  of 
Trade  have  informed  the  committee  that 
approximately  70  per  cent,  of  all  com- 
panies registered  at  present  fall  into  this 
category.  The  question  is  do  you,  in 
your  experience  as  a financial  journalist, 
see  any  dangers  in  the  proliferation  of 
these  “ one-man  companies  ” and  do  you 
think  there  is  a case  for  checking  it,  or  do 

you  hold  no  particular  view  on  that? 

I hold  no  particular  view  here,  my  Lord, 
because  I and  the  paper  are  concerned 
mainly  with  public  companies,  for  public 
companies  receive  public  money.  It 
seemed  to  me  that  these  “ one-man  com- 
panies ” are  mainly  a matter  of  tax,  and 
therefore  I have  nothing  to  say. 

300.  You  are  not  interested  in  that. 
We  can  then  pass  on  to  our  next  point, 
which  is  that  you  suggest  that  exempt 
private  companies  should  in  future  file 
their  accounts.  Could  you  tell  the  com- 
mittee what  advantages  you  think  this 


would  bring?  Do  you  think  it  would, 
for  example,  give  any  real  protection  to 
creditors,  and  are  there  any  other  respects 
in  which  you  think  the  publication  of 
those  accounts  would  be  advantageous? 

In  particular  no,  but  in  general  one 

has  the  feeling  that  this  exemption  can 
provide  loopholes.  Sometimes  I know 
that  when  you  are  trying  to  track  some- 
thing back,  you  come  up  against  a blank 
wall,  because  you  can  find  no  details 
about  a private  company.  It  is  a general 
thing,  that  here  you  have  a system  under 
which  information  cannot  be  obtained 
when  sometimes  it  is  quite  important  to 
obtain  it.  That  is  all. 

301.  Do  you  hold  any  view  on  the  sort 
of  general  principle  that  a company, 
which  has  the  benefit  of  limited  liability, 
ought  to  take  the  disadvantages  as  well? 
Yes,  I hold  that  view  in  general. 

302.  If  Mr.  and  Mrs.  Jones  set  up  in 
partnership  selling  sweets  and  tobacco  on 
the  Station  Approach,  then  while  they  are 
partners  they  are  liable  for  all  the  debts 
which  may  be  incurred.  Then,  if  they 
turn  themselves  into  a company  their 
creditors  can  only  get  at  the  company 
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assets,  and  it  is  a view  that  in  those 
circumstances  the  company  should  make 

a full  disclosure  of  its  position. 1 would 

agree  with  that  view. 

303.  The  Cohen  Committee  thought 
that  there  was  something  in  the  view  that 
publication  of  the  accounts  of  small  com- 
panies such  as  these  might  give  valuable 
information  to  their  competitors,  and 
assist  their  more  powerful  competitors  and 

perhaps  put  them  out  of  business.- 1 

think  that  view  is  overstressed,  Sir.  I 
find  it  difficult  to  believe  that  publication 
of  information  does  weaken  a company. 
That  is  a general  statement,  and  there  may 
well  be  particular  instances  where  it  is 
wrong.  But  in  general  I find  it  so. 

304.  Have  you  any  views  as  to  whether 

the  other  exemptions  accorded  to  exempt 
private  companies,  that  is  to  say,  the 
qualifications  of  the  auditor,  loans  to 
directors  and  so  forth,  should  be  con- 
tinued?  1 have  no  view  on  that. 

305.  You  are  interested  only  in  the 

question  of  filing  accounts? Yes. 

306.  In  general,  I take  your  opinion  to 
be  that  directors  should  be  given  full  dis- 
cretion to  manage  the  business  of  the 
company  as  they  think  fit,  but  should  keep 
the  shareholders  fully  informed  as  to  the 

position.  That  is  your  view? That  is 

my  view,  yes. 

307.  And  you  have  made  some  sugges- 

tions under  Heading  5 of  the  question- 
naire about  keeping  shareholders  in- 
formed, and  for  requiring  in  some  cases 
prior  reference  to  them. Yes. 

308.  These  are  suggestions  that  infor- 
mation should  be  given,  but  they  fall 
short  of  requiring  prior  sanction  by  the 
shareholders  in  general  meeting.  That 
accords  with  your  view  that  directors 

should  be  given  full  discretion. 1 

think  we  must  be  very,  very  careful  not  so 
to  circumscribe  the  directors  and  the 
board  that  they  feel  they  cannot  act  in 
what  they  genuinely  believe  to  be  the  best 
interests  of  the  company  without  referring 
everything  back  to  the  shareholders.  That, 
I think,  is  something  which  is  very 
important  and  must  be  kept  in  mind. 

309.  You  attach  great  importance,  I 
think,  to  the  position  as  to  the  issue,  of 
new  shares,  which  may  alter  the  voting 


rights  in  a company. Yes.  There  have 

been  one  or  two  instances  of  a board 
issuing  at  a low  market  price  a very  large 
block  of  shares  to  outside  interests,  which 
of  course  materially  changed  the  whole 
position  of  existing  shareholders.  I am 
not  saying  that  in  those  instances  I have 
in  mind  the  existing  shareholders  did 
suffer,  but  I think  they  could  have  suffered. 

I think  the  principle  that  is  involved  here 
is  quite  important,  and  if  a board  were  to 
issue  to  outside  interests  25  per  cent,  of  the 
existing  equity  capital  then  I think  that 
that  would  be  going  beyond  what  I con- 
sider to  be  the  board’s  freedom  to  act 
without  consulting  the  shareholders.  I do 
not  know  where  the  line  should  be  drawn. 

I am  not  suggesting  that  25  per  cent,  is  the 
ideal  figure.  But  I think  there  must  be 
some  limit  placed  on  the  board’s  freedom 
of  action. 

310.  You  cannot  say  where  the  line 

should  be  drawn? 1 think  there  is  an 

argument  that  it  should  be  drawn  fairly 
high  and  another  that  it  should  be  drawn 
fairly  low,  but  on  the  whole  anything 
above  25  per  cent.  I would  consider  went 
beyond  the  board’s  proper  power  to  act 
without  consulting  the  shareholders. 

311.  What  is  your  view  as  to  the 
proposition  that  where  new  capital  is  to 
be  issued  for  a cash  consideration  it  ought 
to  be  offered  in  the  first  instance  to  existing 
shareholders  pro  ratal  How  far  would 

that  meet  your  difficulties? On  equity 

capital  that  would  meet  my  case,  yes. 

312.  But  you  would  still  have  to  fix  the 

limit  of  shares  at  which  it  is  applicable, 
would  you  not? Yes. 

313.  Circumstances  may  vary  to  any 
degree,  and  can  one  say  that  there  would 
not  be  cases  in  which  it  would  be  very 
inconvenient  to  impose  this  fetter  on  the 

directors  ? Yes,  of  course,  there  would 

be  inconveniences  in  buying  other  assets 
for  shares,  but  if  you  were  buying  assets 
of  a major  character — there  is  one  particu- 
lar case  which  comes  to  mind — then  once 
again  I think  the  board  should  consult 
the  shareholders. 

314.  Of  course,  the  difficulty  is  to 

express  provisions  of  this  kind  in  terms 
of  legislation. 1 quite  see  that  point. 

315.  And  any  general  rule  produces  an 
exception.  Is  there  not  a risk  that,  if 
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this  were  enacted  as  a hard  and  fast  rule, 
it  might  do  almost  more  harm  than  good, 

or  not? It  is  quite  possible,  but  it 

depends  how  the  rule  is  drawn.  I would 
like  to  return  to  the  point  which  I men- 
tioned at  the  beginning,  that  I think  it 
would  be  bad  for  the  conduct  of  business 
if  the  board  were  too  circumscribed,  and 
I feel,  therefore,  slightly  diffident  about 
suggesting  the  sort  of  figures  which  a 
board  should  not  exceed.  I think,  if 
figures  were  suggested,  they  should  be 
relatively  high  rather  than  relatively  low. 

I think  the  danger  here  can  easily  be 
overstressed.  I think  the  cases  of  a major 
character,  which  occur  to  one  over  the 
last  few  years,  are  relatively  few. 

316.  Would  it  be  putting  your  point 

too  low  to  say  that  in  your  view  it  is 
theoretically  desirable  that  there  should 
be  such  a right  to  the  ordinary  share- 
holder?  1 think  that  is  going  too  low 

— not  only  theoretically,  I think  it  is 
practically  desirable,  provided  that  in 
practice  it  can  be  done  without,  as  you 
say,  drawing  a rule  which  does  more  harm 
than  good. 

317.  You  cannot  really  carry  that  point 

any  further  than  that? 1 would  rather 

not.  All  I can  say  is  that  that  is  what  one 
feels.  Those  are  the  principles.  Whether 
they  can  be  put  into  practice,  whether  they 
are  too  Utopian,  I do  not  know. 

318.  But  this  would  be  the  way  you 
would  suggest  for  preventing  the  whole 
voting  balance  of  the  company  being 

upset  by  the  issue  of  new  shares? 

Quite. 

319.  If  the  existing  shareholders  had  an 
opportunity  of  taking  them  up,  then  that 

is  all  they  can  reasonably  expect  ? Y es, 

but  of  course  there  can  be  cases  where  the 
whole  object  of  the  exercise  would  be 
frustrated. 

320.  In  that  case,  you  would  say  that 

the  consent  of  the  shareholders  in  general 
meeting  would  be  needed  for  this  departure 
from  their  ordinary  right? Yes. 

321.  That  point  just  depends  on  which 
view  you  take  as  to  the  balance  of 

advantage. Quite.  As  I said,  I think 

the  figures  should  be  put  relatively  high, 
rather  than  relatively  low. 

322.  Then  you  deal  with  the  cases  of 
preference  and  preferred  shares,  and  the 


effect  on  them  of  the  issue  of  new  shares 
ranking  in  priority  or  pari  passu.  Is  not 
that  kind  of  difficulty  now  met  in  a great 
many  cases  by  the  modification  of  rights 
clause  in  the  Articles  of  Association,  which 
requires  any  alteration  in  or  abrogation 
of  the  rights  of  any  special  class  of  shares 
to  be  permissible  only  with  the  consent 
in  writing  of  a requisite  proportion  of  the 
holders  of  the  shares  of  the  class  affected? 
That  article,  I think,  appears  in  most 
modern  Articles  of  Association,  with  a 
view  to  giving  the  preference  shareholder 
protection  against  the  kind  of  thing  you 

have  in  mind. What  one  had  in  mind 

here  was  a large  issue  of  preferred  stock, 
ranking  pari  passu  with  an  existing  issue. 

323.  Of  course,  the  circumspect  drafts- 

man says  that  preference  shares  should 
carry  the  right  of  a fixed  preferential  divi- 
dend of  X.  You  put  in  the  words  to  make  it 
cumulative,  and  you  say  ranking  before 
the  dividend  of  any  other  class  of  shares 
for  the  time  being  issued. Yes. 

324.  If  that  is  not  done,  then  there  is 
the  possibility  of  an  issue  of  pari  passu 
shares,  but  if  there  is  a modification  of 
rights  clause,  providing  for  a separate 
meeting  of  the  class  affected,  you  would 
not  have  very  much  ground  for  complaint, 

would  you  ? -No.  The  only  point  I had 

in  mind  was  that  if  you  had  a million 
preferred  ordinary  shares,  and  another 
million  were  issued,  then  of  course  the 
status  of  the  first  million  would  be  bound 
to  be  affected  by  the  second  million. 

325.  It  cannot  be  done  without  the 

consent  of  the  appropriate  class,  if  there 
are  appropriate  provisions  about  class 
rights  in  the  way  of  modifying? No. 

326.  So  if  anything  required  to  be  done 
to  meet  this  part  of  your  memorandum,  I 
suggest  it  might  be — I am  not  saying  it  is 
possible — the  introduction  of  a statutory 
modification  of  rights  clause,  irrespective 

of  anything  contained  in  the  articles. 

Yes. 

327.  So  that  in  every  case,  the  class  , of 

shareholders  would  have  a chance  of 
voting  on  the  matter.  I am  not  putting 
that  forward  as  a necessarily  practicable 
suggestion.  I am  only  suggesting  it  as  a 
possible  way  in  which  your  point  might 
be  met.  Would  you  regard  that  as 
reasonable? Yes. 
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328.  Our  next  point  is  a suggestion  that 
shareholders  might  be  given  control  over 
the  directors’  powers  to  appoint  additional 
directors  and  to  fix  their  own  remunera- 
tions. I think  our  question  has  got  a 
little  telescoped,  because  I think  the  real 
reference  is  intended  to  be  to  the  power 
of  the  directors  to  appoint  members  of 
their  own  body  to  salaried  offices  and  to 
fix  remunerations.  Of  course,  in  the 
large  companies,  it  is  invariably  done  by 
the  board  itself. — — Yes,  invariably  done. 

329.  Is  it  your  view  that  that  power 
should  he  remitted  to  the  general  body  of 
shareholders,  or  do  you  think  the  existing 

arrangement  is  satisfactory? 1 do  not 

see  anything  wrong  with  the  existing 
arrangement. 

330.  You  would  not  disturb  the  existing 

arrangement.  Is  that  your  view  ? 1 do 

not  think  so,  no. 

331.  Of  course,  in  some  small  companies 
one  hears  of  cases  where  the  surviving 
members  of  the  family,  who  started  the 
business,  continue  the  business  occupying 
the  positions  of  managing  directors  or 
managers,  and  that  kind  of  thing,  and  it 
is  suggested  that  by  that  means  they  may 
really  lift  the  whole  of  the  profits  out  of  a 
business  to  the  detriment  of  the  other 
members,  the  minority.  For  example,  one 
hears  of  cases  where  a father  and  two  sons 
carry  on  a business.  The  father  dies  and 
the  sons  go  on  carrying  on  the  business 
and  they  have  a majority  of  the  shares. 
Naturally,  they  are  not  going  to  carry  on 
the  business  as  whole-time  managers  or 
managing  directors  without  some  re- 
muneration, and  in  that  kind  of  setting  the 
fixing  by  the  directors  of  their  own 
remuneration  might  possibly  produce  an 

unfair  result. Yes.  It  is  a subject  to 

which  I have  not  really  given  much 
thought. 

332.  That  hinges  on  the  affair  of  the 

private  and  the  family  company,  and  you 
have  told  us  that  you  are  not  really 
interested  in  that,  so  we  might  as  well  pass 
from  that  point.  In  your  memorandum 
you  refer  to  a provision  in  American  law 
whereby  a company  can  compel  its 
director  to  account  for  any  profits  he 
makes  by  buying  and  selling  shares  in  that 
company.  Are  you  suggesting  that  any 
such  provision  should  be  introduced  into 
United  Kingdom  company  law  ? No.  I 


think  that  might  go  too  far.  Sir.  I am 
suggesting  that  present  arrangements 
about  holdings  of  directors  in  the  firm, 
and  dealings  in  shares,  should  be  extended. 

I have  in  mind,  particularly,  option 
dealings. 

333.  I am  not  sure  that  that  is  not 
covered  by  Section  195,  which  is  couched 

in  very  broad  terms. Option  dealings. 

Sir? 

334.  Yes. Supposing  I,  as  a director 

of  a company,  took  out  an  option  on  my 
company’s  shares  and  the  option  fell  in, 
and  say  I exercised  that  option,  would  I 
have  to  disclose  it? 

335.  The  Section  seems  to  extend  to  all 
shares  which  are  held  by  the  director,  or 
in  trust  to  him,  or  of  which  he  has  any 
right  to  become  the  owner,  whether  on 
payment  or  not.  I would  have  thought  an 
option  would  give  him  the  right  to  become 
the  owner,  either  on  payment  or  not  on 
payment,  and  if  so  then  by  definition  it 
would  require  inclusion  in  the  register  of 
directors’  shareholdings,  would  it  not? 

1 must  profess  ignorance  on  this 

point,  but  it  never  occurred  to  me  that, 
if  I were  a director  of  a company,  and 
during  the  period  of  the  financial  accounts 
I took  out  a three  months  option  and  I 
exercised  that  option,  but  did  not  take  the 
shares  up  and  merely  took  the  profit  on 
the  transaction,  that  I would  have  to 
disclose  that. 

336.  I am  not  sure.  X would  have 
thought  the  language  of  the  Section  looks 

as  if  you  might  have  to. 1 have  never 

seen  it  done,  and  perhaps  that  is  because 
no  one  has  ever  exercised  such  an  option, 
though  I doubt  that. 

337.  But  1 should  have  thought  shares 
held  by  or  in  trust  to  him,  or  of  which  he 
has  any  right  to  become  the  holder  whether 
on  payment  or  not,  would  be  apt  to 

describe  an  option,  would  it  not? 1 

accept  your  ruling,  Sir. 

338.  It  is  not  a question  of  ruling. 

Your  interpretation  then. 

Chairman-.  I just  wanted  to  find  out 
what  we  were  talking  about. 

Mr.  Althaus : If  a man  pays  for  the  call 
of  shares  and  those  mature  to  his  advan- 
tage, he  can  make  money  out  of  it,  but  in 
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order  to  do  it  he  must  call  the  shares  first. 
There  has  to  be  an  actual  specific  act  of 
calling  those  shares.  He  cannot  exercise 
that  unless  he  specifically  calls  them,  but 
he  can  deal  against  them.  He  may  have 
dealt  against  them  in  the  meantime,  and 
I should  think  it  very  seldom  happens — 
unless  a man  wishes  to  acquire  the  shares 
on  cheap  terms — that  he  takes  them  up  in 
a physical  sense,  and  it  may  well  be  that 
an  operation  of  the  type  Mr.  Newton 
mentions  might  never  see  the  light  of  day 
on  the  company’s  register. 

Chairman:  But  if  those  shares  answer 
the  description  of  shares  of  which  he  has 
any  right  to  become  the  owner,  then  they 
would  have  to  go  on  the  register,  would 
they  not? 

Mr.  Althaus : He  would  merely  call 
them.  He  would  not  have  entered  into 
possession  of  them.  I am  not  an  authority 
on  share  dealings,  but  I think  that  he  could 
close  them  in  the  same  way  as  he  can 
close  something  which  he  has  bought  in 
a 14-day  account,  without  ever  appearing 
on  the  register  of  the  company  as  the 
owner  of  them. 

339.  Chairman : These  are  the  registered 
directors’  shareholdings.  I do  not  want 
to  take  up  time  on  this,  but  it  does  seem 
to  me  to  be  couched  in  language  sufficiently 
wide  to  include  an  option,  because  if  a 
man  has  an  option  on  shares  then  he  has 
the  right  to  become  the  holder  of  them 
on  payment  of  a price.  Actually,  the 
question  I was  trying  to  ask,  and  I put  it 
very  badly,  was  what  you  thought  of  the 
provision  to  be  found  in  American  com- 
pany law,  under  which,  if  a director  within 
a period  of  six  months,  a year,  or  what- 
ever it  may  be,  buys  shares  of  that  com- 
pany and  then  sells  them  at  a profit,  he 
has  to  be  accountable  for  that  profit  to 
the  company.  I think  you  referred  to 

that  in  your  memorandum. Yes,  I do 

refer  to  that. 

340.  In  the  United  States,  we  under- 
stand that  companies  are  able  in  certain 
circumstances  to  reclaim  short-term  deal- 
ing profits  made  by  directors  in  the 

company’s  shares. 1 am  hesitating 

because  I am  thinking  of  the  phrase 
4‘  short-term  dealing  ”. 

341.  That  was  your  own  language. 

Yes.  I was  just  wondering  how  to  define 
it,  as  opposed  to  investment. 


342.  If  a director  bought  some  shares 

in  a company  when  he  was  30  and  sold 
them  again  on  his  hundredth  birthday  so 
that  he  could  give  a party  to  his  descen- 
dants, that  would  not  be  short  term. 

That  is  one  extreme.  The  other  extreme, 
if  he  bought  them  in  one  account  and  sold 
them  in  the  other,  would  be  short  term. 
I was  just  wondering  how  to  define  short 
term  in  this  context. 

343.  Professor  Gower : It  is  six  months 

in  America.  Does  that  help  you? 1 

should  think  six  months  would  probably 
be  as  good  as  anything.  I personally 
think  it  is  the  right  principle  that  directors 
should  be  accountable  to  the  company 
for  short-term  dealings  in  its  shares, 
including  option  dealings,  and  I think  it 
is  probably  fair  to  say  that  a short  term 
would  be  six  months.  Anything  over  a 
year,  to  my  mind,  would  rank  as  an 
ordinary  investment,  and  once  again  you 
risk  interfering  in  the  free  rights  of  a 
director,  which  is  an  important  issue. 

344.  Chairman : The  ground  for  making 
a director  accountable,  I suppose,  is  that 
in  the  United  States  dealings  so  close 
together  as  that  would  be  classed  as  im- 
proper speculation  by  the  director  in  the 
shares  of  the  company  which  he  is 

managing  for  the  shareholders. Quite, 

and  it  is  the  same  principle  over  here. 

345.  Would  it  not  be  rather  a strong 
thing  to  make  that  rule  of  accountability 

apply  to  every  case? 1 do  not  think 

so.  One  has  in  mind  this  point,  Sir,  that 
time  and  time  again  on  the  Stock  Ex- 
change you  know  there  is  a bid  coming 
along,  and  when  it  comes  the  market  is 
just  right.  It  is  remarkable  how,  again 
and  again,  you  see  a share  rising  and  after 
a time  you  know  instinctively  that  some- 
thing is  going  to  happen.  Obviously — I 
think  obviously  is  the  right  word — infor- 
mation does  come  out  in  one  way  or 
another;  it  must  do,  because  the  market 
is  so  often  right.  If  it  were  acting  at  arm’s 
length  it  could  not  possibly  be  right  so 
frequently;  and  so  the  market  is  not 
operating  at  arm’s  length  at  all  times,  and 
one  must  accept  that.  One  is  not  saying 
that  the  boards  are  not  completely  honest ; 
but  all  one  knows,  as  I said,  is  that  if  the 
market  were  always  at  arm’s  length  it 
could  not  be  so  often  dead  right,  and  I 
think  the  principle  should  be  that,  if  a 
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director  has  made  profits — I do  not  know 
what  you  would  do  about  losses  . . . 

Professor  Gower : In  America  he  bears 
the  losses  himself. 

346.  Chairman : I suppose  it  is  based  on 

some  kind  of  a presumption  that  the 
resale  was  effected  through  abuse  of  con- 
fidential information,  or  something  like 
that. It  must  be  so. 

347.  The  director  buys  the  shares  at  £5 
and  then  they  go  up  to  £100,  and  he  takes 
his  profit  and  says  that  he  had  no  idea 
they  were  going  up,  but  the  Americans 
say  that  must  be  taken  with  a grain  of 
salt.— — I think  it  must  be,  too. 

348.  Mr.  Althaus : Very  often  these  rises 
in  the  market  might  be  accompanied  by 
purchases  for  the  specific  purpose  of 
acquiring  control.  Continued  over  a 
period  they  would  be  reflected  in  a rising 
market,  would  they  not?— Yes,  I quite 
agree.  What  I have  in  mind  is  the  case 
where  two  companies  are  going  to  merge 
and  when  the  merger  terms  come  out  you 
find  the  prices  are  very  close  to  them. 

349.  But  generally  they  are  based  on 
some  shareholding  having  been  acquired 
by  company  A in  company  B.  That  is  a 

very  frequent  element  in  it,  is  it  not? 

Would  you  say  very  frequent? 

350.  I cannot  quote  you  chapter  and 

verse.  I am  thinking  of  the  published 
facts  when  EMI  tried  to  acquire  Morphy 
Richards. Everybody  knew  every- 

thing. 

351.  Yes,  but  nevertheless  they  had 
acquired  shares  and  acquired  them  in  the 
market.  The  same  thing  happened  with 
British  Aluminium.  There  was  keen 
buying  by  competing  interests  and  so  on. 
- — Yes. 

352.  I do  not  want  to  press  it,  but  I 
thought  we  ought  to  get  it  right  that  there 
are  various  elements  which  go  to  establish 
the  balance  between  buyers  and  the 

market. 1 am  not  disputing  what  you 

say. 

353.  Chairman-.  That  is  that  question, 
and  the  next  one  concerns  shares  with 
restricted  or  no  voting  rights — what  have 
been  called  voteless  shares.  I gather  you 
share  the  opinion  of  Mr.  Wincott  that  that 


type  of  share  should  not  be  allowed. 

I do  not  think  I am  quite  as  extreme  as 
he  is. 

354.  You  would  not  rule  them  out 

immediately  and  restrospectively  ? No. 

I think  that  if  you  tried  to  make  action 
retrospective  you  would  raise  very  diffi- 
cult problems  of  equity,  of  compensation. 
Take  the  particular  case  of  Marks  and 
Spencer.  How  do  you  do  that?  Great 
Universal  Stores,  how  do  you  do  that? 
Do  you  give  compensation  or  do  you  not  ? 
If  you  give  compensation,  how  much  com- 
pensation should  you  give?  I think  that 
in  that  direction  there  would  be  endless 
arguments.  I think  in  principle  non- 
voting shares  are  wrong.  I think  Mr. 
Wincott  may  overstress  the  amount  of 
abuse  to  which  they  have  given  rise, 
because  it  is  undoubtedly  a fact  that  some 
people  who  bought  voteless  shares  have 
done  extraordinarily  well  out  of  their 
investments.  On  the  other  hand,  voteless 
shares  are  capable  of  abuse  like  other 
things.  They  are  used  to  consolidate  the 
existing  board  in  their  position,  and  this 
runs  counter  to  what  quite  a large  number 
of  people  are  trying  to  do  at  the  moment 
to  reach  a sort  of  shareholding  democracy. 
I think  in  principle  this  kind  of  thing  is 
wrong,  and  if  it  is  possible  to  do  away 
with  it — and  this  does  not  just  stop  at 
doing  away  with  voteless  equity  shares, 
because  if  you  did  away  with  them  you 
would  still  be  wide  open  to  the  partici- 
pating preferred  ordinary — if  it  is  possible 
so  to  frame  legislation  that  the  voteless 
equity  were  banned,  then  I think  it  would 
be  good  legislation. 

355.  Do  you  not  think  that  the  votes 
attached  to  a share  depend  on  the  contract 
of  membership  ? The  contract  of  mem- 
bership depends  on  the  memorandum  and 
articles  of  association,  and  do  you  really 
see  any  justification  for  making  it  illegal 
for  somebody  founding  a company  to 
divide  the  capital  into  voting  shares  and 

non-voting  shares? There  is  nothing 

illegal  in  it. 

356.  You  wish  to  make  it  illegal  then? 
1 wish  to  make  it  illegal,  yes. 

357.  Is  there  any  justification  for  that? 
It  is  an  interference  with  the  ordinary 
rule  that  shareholders’  rights  are  measured 

by  the  contract  of  membership. Yes.  I 

think  there  is  force  in  the  argument  that 
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a person  knows  what  he  is  doing,  and  you 
do  not  force  him  to  take  up  a non-voting 
share.  He  buys  that  of  his  own  free  will, 
and  pays  the  price  for  it.  I think  there  is 
great  force  in  that  argument  but,  on  the 
other  hand,  the  non-voting  share  can  be 
used  to  perpetuate  the  same  form  of 
control  in  a company,  which  I think  can 
be  bad.  With  things  like  cross-holdings 
between  different  companies,  it  can  make 
one  company,  two  companies  or  a group 
of  companies  completely  isolated  from 
any  form  of  outside  control. 

358.  That  is  your  view,  and  there  are 
others  who  think  the  same.  There  is  the 
contrary  view  which  stresses  the  free  right 
and  also  points  out  the  enormous  diffi- 
culty of  equating  the  voting  rights  to  the 

stake  in  the  company. Yes.  I am  not 

saying  that  this  is  an  open  and  shut  case. 
I third:,  as  I said,  that  there  is  force  in  the 
argument  that  you  know  or  should  know, 
— I do  not  think  that  everyone  does  know 
by  any  means — what  one  is  paying  for. 
On  the  other  hand,  I do  feel  that  the 
balance  of  argument  does  fall  down  in 
favour  of  doing  away  with  voteless  equity 
shares. 

359.  I do  not  know  that  we  can  carry 

that  much  further.  It  is  a matter  for  the 
committee  to  decide,  having  considered 
the  evidence  either  way.  Then  there  is 
the  question  of  the  appointment  of 
Board  of  Trade  inspectors,  and  you  suggest 
in  your  memorandum  that  the  position 
with  regard  to  the  appointment  of  in- 
spectors might  improve  if  the  Board  of 
Trade  were  to  take  more  account  of  what 
you  call  practical  financial  considerations 
in  deciding  whether  to  investigate.  We 
would  welcome  an  explanation  of  what 
you  mean  by  practical  financial  considera- 
tions.  Can  I take  two  examples,  Sir, 

which  have  recently  been  in  the  news; 
when  I say  recently  I mean  in  the  last 
two  or  three  years.  If  a company 
advertises  for  deposits  offering  a very, 
very  high  rate  of  interest,  then  I think  that 
there  is  a prima  facie  case  for  someone 
to  look  into  it  closely.  Another  example 
which  comes  to  mind  is  that  there 
were  a large  number  of  property  deals 
of  considerable  magnitude,  and  it  was 
impossible  for  anyone  outside — I know 
because  we  tried — to  discover  where 
the  money  was  coming  from.  Suddenly 
an  unknown  name  came  into  the  news 


bidding  large  sums  of  money  for  property 
companies,  and  I asked  two  people  to  see 
this  person  and  find  out  where  the  money 
was  coming  from.  Of  course,  we  got 
nowhere  until  it  eventually  came  into  the 
open.  That  is  the  sort  of  thing  that  one 
has  in  mind  when  one  thinks  of  practical 
financial  considerations — anything  which 
is  out  of  the  ordinary. 

360.  I should  have  thought  that  that 
type  of  evidence  belonged  more  to 
criminal  investigation  than  to  a civil 

one. 1 do  not  think  it  does  necessarily, 

Sir.  You  are  obviously  right  in  the  sense 
that  the  two  cases  to  which  I have  just 
referred  were  criminal  cases.  But  this 
thing  is  linked  up  in  my  mind  with  a 
further  argument  for  the  existence  of 
some  other  body — the  question  of  speed. 
It  is  speed  of  action,  really,  which  is 
required  to  stop  some  of  these  things. 
There  should  be  general  knowledge  that 
somebody  was  there  to  act  quickly. 

361.  Before  we  leave  this  question  of 
Board  of  Trade  inspectors,  you  do  rather 
accuse  them — I do  not  use  the  word  in 
an  offensive  sense — of  over-caution  and 

being  too  slow  to  move. 1 do  not 

accuse  them,  because  I do  not  know  the 
organisation  sufficiently  well  to  accuse 
them,  but  all  one  feels — looking  back  over 
the  last  few  years — is  that  if  there  had 
been  some  organisation  or  individual  who 
could  have  acted  more  quickly,  and 
could  have  seen  that  something  was  odd, 
and  said  “ This  cannot  be  normal.  I 
would  like  to  know  more  about  this  ”, 
certain  things  might  have  been  stopped 
before  they  reached  the  magnitude  they 
did  reach. 

362.  Have  you  considered  this  side  of 
it?  I apprehend  the  appointment  of  a 
Board  of  Trade  inspector  certainly  does 
not  do  very  much  good  to  the  credit  and 
standing  and  reputation  of  a company. 
Yes,  1 agree. 

363.  Is  it  not  right  in  those  circum- 
stances to  wait  for  something  in  the 

nature  of  a prima  facie  case? Your 

point  is,  of  course,  completely  valid.  In 
the  same  way  the  Stock  Exchange  Council 
has  one  action  only  which  it  can  take — to 
suspend  dealings — which  again  is  a 
sledgehammer.  When  this  happens  the 
company  is  not  finished  but  may  find 
things  very  difficult.  In  the  same  way,  I 
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agree  that  the  appointment  of  a Board  of 
Trade  inspector  appears  in  all  the 
newspapers  and  immediately  that  com- 
pany is  suspect  by  everyone.  On  the 
other  hand,  I think  it  is  a fact  that,  if  there 
were  some  organisation — possibly  part  of 
the  Board  of  Trade — to  watch  these 
things,  to  know  what  is  going  on  in  the 
financial  and  company  world,  to  have 
their  own  sources  of  information,  to  be 
able  to  say  that  something  must  be 
wrong  because  Mr.  X is  offering  a 
12£  per  cent,  rate  of  interest  in  advertise- 
ments . . . 

364.  This  is  the  body  you  suggest 

might  be  set  up  for  the  purpose  of  super- 
vising the  financial  scene  as  a whole? 

Yes.  That  is  the  sort  of  tentative  sugges- 
tion that  emerges  from  one’s  thought  on 
this  subject,  that  something  in  addition  to 
what  we  have  now  does  seem  to  be 
necessary.  It  might  be  an  extension  of 
the  Board  of  Trade’s  functions,  it  might 
mean  asking  the  Board  of  Trade  to  bring 
in  a new  type  of  expert,  but  I think  there 
must  be  something  extra  which  can  be 
done. 

365.  One  does  not  know  how  this  body 
will  be  incorporated,  who  will  be  respon- 
sible for  its  financing,  or  what  powers  it 

will  have. 1 do  not  think  it  needs  all 

the  powers  of  the  S.E.C.,  which  has 
powers  to  do  almost  everything. 

366.  It  would  surely  be  intolerable  that 
everything  done  in  a company,  which 
appeared  .to  be  a variation  from  the 
normal,  should  be  made  the  subject  of 
investigation  by  a body  invested  with  a 
special  power.— — Yes,  I agree. 

367.  I suggest  that  such  a thing  might 
find  a very  different  reception  in  the 
newspapers  than  it  does  in  the  financial 

papers. 1 am  not  suggesting  that  we 

should  have  the  S.E.C.  I think  the  powers 
of  the  S.E.C.  go  too  far. 

368.  Yes.  Of  course,  if  an  omniscient 
body  could  be  found,  a body  of  supermen 
who  could  judge  each  company  in  the 
twinkling  of  an  eye,  this  would  be  a 
very  valuable  suggestion,  but  just  another 
board  or  another  committee  might  not 

aid  matters  very  much.- 1 wonder,  Sir, 

whether  this  in  fact  would  happen. 

369.  There  it  is.  The  committee  must 
bear  this  suggestion  in  mind,  but  it  seems 


to  me,  as  at  present  devised,  that  it  raises 

considerable  difficulties. Y es,  it  might 

well  raise  difficulties. 

370.  Then  there  is  the  question,  which 
has  been  much  discussed,  of  disclosure  of 
beneficial  interests,  and  your  suggestion 
is  that  any  shareholder  who  has  a beneficial 
ownership  of  5 per  cent,  or  more  of  any 
class  of  vote-carrying  capital  should  be 
obliged  to  notify  the  company.  Do  you 
agree  that  there  would  be  great  practical 
difficulty  in  carrying  out  such  a provision? 
1 do  not  quite  see  why,  Sir. 

371.  No  one  who  is  seeking  to  obtain 
control  for  an  ulterior  motive — and  it  is 
that  sort  of  fellow  whom  you  are  after — 
no  such  person  would  tell  a company 

about  his  holding,  would  he? If  he 

were  bound  to  do  so  by  law,  I suppose  he 
would  have  to,  would  he  not? 

372.  Of  course,  if  everybody  complied 

with  the  law  we  could  tear  up  the  Com- 
panies Act,  I suppose,  but  I am  only 
suggesting  that  it  is  the  rascal  you  are 
after. Not  exactly  the  rascal. 

373.  Someone  with  an  ulterior  motive. 

No,  I am  not  after  the  rascal.  It  is 

not  the  rascal  I am  thinking  of. 

374.  Do  you  object  to  the  holding  of 
shares  by  nominees,  on  principle,  lock, 

stock  and  barrel? No.  What  one  is 

thinking  of  is  this.  There  are  one  or  two 
cases  which  come  to  mind  where  there 
has  been  heavy  buying  of  shares  on  the 
market,  all  of  which  are  disappearing  into 
a nominee  holding.  I think  a good 
example  was  Massey-Harris.  I think  that 
was  an  oustanding  case  where  such 
buying  of  shares  went  on  over  a long 
period,  and  Standards  were  worried,  and 
everybody  was  worried  about  what  was 
happening  to  the  company.  I think  the 
whole  of  the  organisation  must  have  been 
disturbed,  because  they  knew  that  this 
was  happening  and  that  all  the  shares 
were  going  into  this  nominee  holding.  I 
cannot  see  that  that  is  good  for  the 
company.  I can  think  of  two  other  cases 
where  something  similar  has  happened. 

375.  You  think  that  damages  the  com- 
pany in  some  way? Yes,  it  does.  I 

cannot  conceive  that  it  does  not  damage 
the  morale  of  the  company,  to  know  all 
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the  time  that  someone  is  buying  you  up 
and  you  cannot  know  why.  I do  not 
think  there  is  any  doubt  about  it  at  all. 

376.  Mrs.  Naylor : If  the  nominee’s  real 
name  was  known,  would  it  not  be  just  as 

disturbing? 1 do  not  think  so.  Of 

course  it  might  be,  because  the  company 
might  not  know  what  they  were  doing  it 
for.  But  it  does  give  the  board  the 
opportunity  of  going  to  the  buyer  and 
asking  “ What  exactly  is  happening?”. 

377.  Chairman:  I am  not  seeking  to 

belittle  your  suggestion  at  all,  and  what 
I am  asking  is  does  one  need  to  enact 
that  anyone  becoming  beneficially  en- 
titled—not  on  the  register  but  beneficially 
entitled— to  5 per  cent,  or  more  of  the 
shares  of  the  company,  should  be  obliged 
to  notify  the  company.  I only  intended 
to  suggest  that  it  is  one  thing  to  enact 
that  and  it  is  another  thing  to  see  that  is 
is  carried  out. Yes. 

378.  And  the  type  of  man  one  is  after, 
probably,  would  not  be  very  forthcoming 
as  to  which  shares  he  held  beneficially. 

It  might  be  inconvenient. Yes.  I am 

not  disputing  what  you  say,  Sir. 

379.  There  is  another  recommendation 
that  any  shareholder  might  be  required 
to  disclose  to  the  company  what  if  any 
interest  he  represented,  and  that  would 
enable  the  company  to  demand  informa- 
tion from  the  shareholder,  as  distinct  from 
putting  the  onus  on  the  shareholder  to 
inform  the  company.  It  is  another  method 
of  achieving  your  result.  What  do  you 

think  of  that  second  suggestion? 1 

think  it  is  quite  a good  one. 

380.  And  that,  probably,  would  be  less 

difficult  to  cany  out. Yes,  it  probably 

would  be.  I think  it  is  important  that 
one  should  think  of  the  morale  of  the 
company  in  this  particular  instance. 

381.  I am  not  sure  I follow  what  you 
mean  by  the  morale  of  the  company.- — 
The  morale  of  senior  executives,  the 
morale  of  the  board  when  they  know  that 
something  is  taking  place  and  do  not 
know  what. 

382.  They  would  find  out.  That  sort 

of  case,  you  say,  would  be  met  by  one  or 
other  of  these  proposals  ? Yes. 

383.  Professor  Gower:  Might  it  in  fact 
be  met  quite  so  clearly,  because  if  a man 


were  operating  through  a large  number  of 
different  nominees  it  would  not  be  so  easy 
to  get  the  information  as  it  would  be  if 
you  were  under  an  obligation  to  disclose 

if  you  had  5 per  cent.? Yes,  that  is 

correct. 

Mr.  Lumsden:  There  is  also  the  point 
that  the  beneficial  interest  might  be 
acquired  without  any  transfer  being 
registered  at  all. 

384.  Chairman:  I think  the  objections 
to  this  suggestion  are  really  centred  round 
the  difficulty  of  making  such  a provision 
effective  against  people  who  wanted  to 
operate  through  nominees  and  keep  their 
own  identity  undisclosed.  The  splitting 
up  of  your  holding  into  several  nominees, 
of  which  the  illustration  has  been  given, 
shows  at  once  one  way  of  getting  out  of 

it? But  if  the  one  man  was  beneficially 

the  owner  of  5 per  cent,  it  would  not 
matter  how  many  nominee  companies  he 
split  himself  up  into. 

385.  It  would  make  it  more  and  more 
difficult  to  pursue,  would  it  not?— — Yes, 
it  would. 

386.  I think  that  is  all  we  can  usefully 
say  at  the  moment  on  that  point.  Then 
there  is  the  suggestion  that  Section  209, 
the  amalgamation  section,  should  be 
amended  so  that  all  acquisitions  of  shares 
of  a dissenting  minority  should  require 
the  sanction  of  the  Courts  in  every  case. 
I do  not  know  if  you  think  there  is 
anything  in  that  suggestion?— — I have 
nothing  to  say  on  that. 

387.  Then  I think  you  are  in  favour  of 

abolishing  the  exemptions  in  regard  to 
the  Act  conferred  upon  banks,  insurance 
companies,  discount  houses  and  shipping 
companies? Yes,  Sir. 

388.  Could  you  tell  us  briefly  your 

reason  for  that  view? 1 do  not  think 

anyone  is  harmed  by  publishing  true  and 
correct  information.  There  is  the  parti- 
cular case  of  the  shipping  companies.  Ido 
not  think  you  can  argue  that  then 
position  is  really  different  from  that  of  a 
large  number  of  other  companies  today. 
I do  not  see  why,  if  you  give  this  con- 
cession to  shipping  companies,  it  should 
not  be  extended.  On  the  question  of  banks 
and  insurance  companies  my  position  is 
this,  that  where  strength  exists  strength 
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should  be  shown,  and  where  weakness 
exists  weakness  should  be  shown.  I do 
not  think,  I cannot  conceive,  that  any  of 
the  major  companies — when  I say  major 
companies  I mean  major  insurance 
companies  and  banks — would  suffer  in 
any  way  if  this  exemption  were  withdrawn. 
If  there  were  any  weakness,  say,  in  one  or 
two  of  the  smaller  insurance  companies, 
then  I think  it  is  right  that  the  weakness 
should  be  shown.  I do  not  see  where 
the  advantage  is  in  concealment.  If  there 
is  anything  to  conceal,  if  it  is  strength  I 
think  you  lose;  if  it  is  weakness  I think 
you  lose  again. 

389.  All  the  bank  does  is  to  show  itself 

a little  worse  off  than  it  really  is? 1 

would  not  know  what  their  true  position 
is,  but  it  is  possible  that  it  is  so.  If  you 
are  strong,  let  us  know  you  are  strong: 
If  you  are  not  strong  I think  it  is  right 
that  your  depositors,  your  policyholders 
or  shareholders  should  know.  I do  not 
see  in  this  modem  world  where  we  lose. 

390.  Sir  G.  Erskine:  If  you  were  weak 

you  would  not  be  able  or  want  to  build 
up  any  reserves.  Would  you  put  any- 
thing into  them? There  is  the  sup- 

position you  might  not  be  doing  so : that 
is  all.  You  would  be  putting  in  every- 
thing you  have  but  an  outside  person 
might  think  there  was  something  tucked 
away. 

391.  Chairman : If  the  banks  and  insur- 

ance companies  can  make  out  grounds  for 
this  exemption  which  are  valid  today, 
would  you  agree  that  they  should  be 
accorded  those  exemptions?  In  other 
words,  exemptions  should  not  be  with- 
drawn merely  for  the  purpose  of  con- 
formity.  1 quite  agree.  I am  not  saying 

that  because  99  per  cent,  of  companies 
have  to  do  this  that  it  is  necessary  for  all 
to  do  it,  but  I think  the  onus  of  proof  must 
lie  on  the  one  per  cent,  who  are  exempted. 

392.  The  trouble  might  be  that  the 
shareholders  would  demand  a bigger 

dividend? 1 do  not  think  in  the 

modem  financial  world  that  is  a matter 
of  any  concern  to  a bank  or  insurance 
company.  I cannot  conceive  the  share- 
holders of  the  Midland  Bank  summoning 
a meeting  to  force  the  Board  to  declare 
more  than  it  should  do  in  the  interests  of 
the  depositors.  It  is  a somewhat  theoreti- 
cal position:  I do  not  think  it  practical. 


393.  Mr.  Watson : This  exemption  to 

banks  and  insurance  companies  has  per- 
sisted for  a long  time? Yes. 

394.  It  would  be  a major  step  to  remove 

it? Quite. 

395.  Would  it  not  be  a step  that  would 

require  justification? 1 would  put  it 

the  other  way  and  say  the  maintenance 
of  the  exemption  should  require  justifi- 
cation. 

396.  Yes,  but  if  you  were  to  attempt 
that  when  no-one  has  suffered  why  should 

it  be  necessary? 1 do  not  think  that 

is  a conclusive  argument  because  you 
cannot  prove  no-one  has  suffered.  Once 
again  I think  that  the  onus  of  proof  lies 
very  definitely  on  those  that  have  exemp- 
tion to  show  that  exemption  should 
continue,  rather  than  that  we  should 
accept  the  fact  it  should  continue  because 
it  has  been  allowed  for  the  last  fifty  years. 
After  all,  this  committee  is  sitting  because 
the  world  has  changed. 

397.  The  Cohen  Committee  considered 
that  in  these  companies  the  interests  of 
depositors  and  policy  holders  outweighed 
the  interests  of  the  shareholders.  Do  you 
consider  circumstances  have  changed  in 
regard  to  that  in  the  period  of  years  that 

has  elapsed? No,  but  you  imply  the 

view  that  if  banks  and  insurance  com- 
panies disclosed  their  true  position  the 
depositors  and  policyholders  would  suffer. 
I would  not  accept  that,  because  it  would 
imply  that  insurance  companies  and  banks 
were  not  so  strong  as  we  have  imagined 
they  were. 

398.  There  is  a possibility  that  this 
information  might  be  misinterpreted, 

might  it  not? There  is  always  a 

danger  that  any  information  may  be 
misinterpreted,  but  that  is  a question  of 
public  relations. 

399.  I gather  you  do  not  have  any  other 
leg  on  which  to  put  forward  this  proposal? 
No. 

400.  Chairman : Might  not  the  mere 
fact  that  the  banks  and  insurance  com- 
panies were  deprived  of  this  exemption 
suddenly  in  the  year  1960  or  1961  in 
effect  be  rather  detrimental  to  their 
credit  abroad?  Would  it  not  be  said 
there  was  something  wrong  with  these 
insurance  companies  and  banks  that  they 
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have  had  to  make  full  disclosure  ? 1 do 

not  think  so. 

401 . You  do  not  think  there  is  anything 

in  that? 1 do  not  think  so. 

402.  You  have  suggested  that  turnover 
figures  and  figures  of  manufacturing  costs 
should  be  disclosed  in  the  annual  accounts. 
Could  you  give  your  reasons  very  briefly 

for  that  ? Very  briefly,  any  information 

that  helps  an  investor  to  assess  the 
profitability  and  the  progress  of  his 
company  is  worthwhile. 

403.  One  has  to  take  into  consideration 
matters  of  expense  and  so  forth,  the 
question  of  disclosing  information  which 
might  help  competitors  and  those  sorts  of 

consideration? 1 think  that  if  you 

fear  disclosure  will  help  your  competitors 
you  under-estimate  the  intelligence  of 
your  competitors.  I think  they  know  if 
they  want  to  what  is  going  on  in  your 
business. 

404.  They  can  find  out  anyhow? 1 

think  so. 

405.  Then  you  make  a suggestion  that 
all  circulars  soliciting  proxies  should  be 
cleared  for  accuracy  and  adequacy  with, 

for  example,  the  Board  of  Trade? 1 

think  all  one  really  needs  there  is  to  lay 
down  definite  pro  formas  of  what  should 
be  done.  What  one  is  trying  to  get  away 
from  is  the  sort  of  vote  in  which  you  put 
three  or  four  things  together,  and  the 
proxy  really  is  only  made  out  so  that  the 
shareholder  can  vote  yes.  He  has  to 
vote  if  he  wishes  to  vote  no.  If  he 
completes  the  proxy  form  he  automatically 
votes  in  favour.  We  want  something 
clear  and  something  quite  different. 
There  is  a very  different  type  of  share- 
holder today. 

406.  That  really  goes  to  the  form  of  the 

circular? Yes. 

407.  The  circular  should  contain  in- 
structions— suitable  instructions  as  to 
what  he  should  do  in  order  to  cast  his 

vote  effectively? 1 think  so.  Mainly 

at  the  back  of  my  mind  is  the  fact  that  you 
are  getting  today  a most  inexperienced, 
inexpert  type  of  investor.  I do  not  know 
how  many  there  are:  certainly  there  are 
quite  a large  number. 

408.  Then  you  have  a point  about  the 
voting  power  attaching  to  shares  for  the 


time  being  in  the  company’s  pension 
fund? Yes. 

409.  You  say  those  shares  should  be 

voteless.  Is  not  the  answer  that  somehow 
or  other,  if  not  by  law,  these  investments 
in  pension  funds  ought  to  be  vested  in 
independent  trustees? Yes. 

410.  It  is  all  very  well  to  make  the 
shares  voteless,  but  that  means  the 
trustees  are  powerless  to  protect  the 

interests  of  their  beneficiaries. What 

one  has  in  mind  is  the  pension  fund  of 
company  “ X ” buying  the  shares  of  its 
own  company,  which  could  be  used  if 
necessary — I do  not  know  any  example 
where  it  has  been  used — to  support  the 
board  or  to  put  the  final  control  in  the 
hands  of  the  board  or  the  family. 

411.  That  would  be  met  would  it  not  if 
independent  trustees  were  appointed  and 
the  shares  vested  in  them  then,  like  any 
other  trustees,  would  have  voting  rights? 

Yes.  It  would  depend  on  the  weight 

we  put  on  the  word  “ independent  ”. 
They  would  at  the  start  have  to  be 
appointed  by  the  board. 

412.  I should  have  thought  you  could 
have  got  some  people  who  were  indepen- 
dent of  the  board,  but  if  we  are  out  to 
catch  the  rascal,  to  use  your  expression, 
and  we  are  thinking  of  a board  which  is 
using  this  method  in  order  to  perpetuate 
control  in  itself  they  might  not  search  very 
hard  for  independent  trustees.  There 
may  be  other  ways  of  getting  over  the 
difficulties.  You  say  on  the  whole  it 

would  not  be  effective? 1 am  not 

saying  that.  It  is  just  this,  how  do  we 
interpret  this  word  “ independent  ” ? 

413.  Public  trustee? Public  trustee 

of  course. 

414.  But  you  never  know  in  these 
difficult  days  what  is  going  to  happen? 
No. 

415.  I think  the  only  other  point  I have 
got  on  your  evidence  is  the  suggestion 
that  sizeable  cross-holdings  of  shares, 
say,  25  per  cent,  or  more,  should  be 
prohibited.  Would  you  like  to  amplify 

that  suggestion? 1 think  there  are 

two  types  of  cross-holdings  which  come  to 
mind.  First,  you  have  companies  A and  B. 
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Company  A holds,  say,  officially  20 
per  cent,  in  company  B;  company  B 
holds  20  per  cent,  in  company  A.  That 
gives  them  effective  control  of  each  other, 
and  if  they  have  common  boards,  which 
they  often  will  have,  very  largely  it 
perpetuates  the  power  of  control.  They 
can  both  issue  A voteless  shares  as 
capitalisation  issues.  Each  company  sells 
these  shares  and  buys  the  voting  shares. 
They  therefore  without  any  expense  to 
themselves  have  stepped  up  their  holdings, 
their  control  in  each  other,  and  you  get 
a situation  where  the  outside  shareholder 
can  in  fact  do  nothing.  That  is  one 
example  that  comes  to  mind.  Another  is 
where  you  have  a group  of  companies — if 
you  like  say  eight  or  nine — with  each 
holding  about  five  per  cent,  of  each  other. 
I think  possibly  5 per  cent,  in  that  case 
would  be  enough.  You  might  make  it 
absolutely  certain  by  going  up  to  1\  or  to 
10  per  cent.  Then  once  again  if  there  is  a 
common  board  they  are  in  complete 
control  of  all  these  companies  and  no 
outside  shareholder  can  do  anything  at  all. 

Chairman : It  certainly  will  be  a point 
the  committee  should  investigate  further. 


416.  Professor  Gower:  Could  I ask  two 
questions  ? First  on  your  remarks  about 
circulars  soliciting  proxies.  I rather 
understood  from  your  memorandum  you 
were  suggesting  something  comparable  to 
the  American  S.E.C.  practice,  but  I rather 
gathered  from  your  reply  to  the  Chairman 

you  would  not  go  so  far  as  that? No, 

I would  not  go  so  far  as  that. 

417.  The  second  question  is  in  con- 

nection with  your  suggestions  about  a 
supervisory  body  to  intervene  if  things 
appear  to  be  going  wrong.  Would  it  meet 
your  case  that  the  Board  of  Trade  would 
get  power  to  ask  for  information  or  call 
for  the  production  of  books,  a power 
they  could  exercise  without  the  same 
publicity  which  would  attend  the  appoint- 
ment of  an  inspector? Provided  there 

were  the  right  people  in  the  Board  of  Trade 
and  the  Board  of  Trade  had  adequate 
information  coming  into  it,  then  that 
would  satisfy  my  point.  The  whole  thing 
would  depend  on  the  type  of  people 
working  at  the  Board  of  Trade. 

Chairman:  We  have  no  further 

questions.  I am  very  much  obliged  to 
you  for  coming  to  help  us. 


(The  witness  withdrew.) 
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Memorandum  by  Mr.  Harold  Wincott 

Before  submitting  my  comments  on  the  matters  under  deliberation,  I should  like  to 
be  allowed  to  make  some  preliminary  observations. 

(1)  I am  neither  an  expert  on  company  law,  nor  a qualified  accountant.  It  may  well 
be  therefore  that  there  are  technical  difficulties  in  the  way  of  implementing  the  reforms 
for  which  I am  pleading,  of  which  difficulties  I am  unaware. 

I am  merely  putting  forward  the  impressions  of  a financial  journalist  who  has  had 
a long  experience  of  the  manner  in  which  the  existing  legislation  has  worked,  and  who 
has  had  perhaps  unusual  opportunities  of  seeing  all  sides  of  the  questions  involved — for 
example,  the  inherent  disadvantages  from  which  the  small,  personal  shareholder  often 
suffers;  the  difficulties  even  the  most  enlightened  company  director  and  executive 
encounter  in  presenting  a true  picture  of  the  condition  of  the  company  with  which  they 
are  connected;  the  opportunities  which  the  existing  legislation,  albeit  unwittingly, 
affords  to  the  director  and  executive  who  are  obscurantist  either  from  habit,  tempera- 
ment, or  cold  intent ; and  the  scope  which  such  obscurantism  affords  to  the  sharp-witted 
to  score  over  and  make  profit  out  of  the  small  shareholder. 

(2)  In  general,  I must  record  my  impression  that  there  has  been  a very  great  advance 
in  the  legislation  under  consideration  during  the  thirty  years  of  my  journalistic 
experience.  There  does  not  seem  to  me  be  the  need  for  major  reforms  such  as,  for 
example,  those  implemented  in  the  Companies  Acts  of  1929  and  1948,  or  in  the 
Prevention  of  Fraud  (Investments)  Act,  1958. 

Company  accounting  standards  of  today  are  vastly  higher  than  those  of  the  middle 
twenties.  And  whereas  before  the  first  provisions  of  the  Prevention  of  Fraud  Act 
came  into  force  in  1939,  the  Investors  Chronicle  published  a regular  weekly  feature 
“ Cautionary  Notes  ” warning  its  readers  against  the  activities  of  the  “ bucket-shop  ” 
and  the  share-pusher,  the  need  for  such  warnings  is  much  reduced  today.  Again,  the 
abuses  which  marked  the  operations  of  some  sections  of  the  unit  trust  movement  in  the 
thirties  have  been  made  virtually  impossible  by  the  regulations  for  unit  trusts  issued  by 
the  Board  of  Trade  under  the  Prevention  of  Fraud  Act. 

At  the  same  time,  because  certain  of  the  reforms  which  I now  feel  to  be  necessary 
amount  to  fairly  sophisticated  refinements  of  the  present  law,  I find  myself  in  some 
difficulty  in  suggesting  how  these  reforms  should  be  achieved  without  making  the  law 
unduly  restrictive. 

(3)  My  memorandum  does  not  attempt  to  cover  all  the  headings  set  out  in  the  annex 
attached  to  Mr.  P.  E.  Thornton’s  letter  of  15th  January,  1960.  I have  no  experience 
of  the  workings  of  the  Business  Names  Act,  1916,  and,  in  the  nature  of  things  my 
working  experience  has  been  confined  almost  exclusively  to  public  companies  so  that  I 
have  little  to  say  concerning  private  companies. 

In  other  directions,  too,  where  I have  no  strong  feelings  on  the  questions  raised, 
I have  refrained  from  expressing  any  view. 

(4)  I would  be  obliged  if  the  committee  would  regard  the  views  expressed  in  my 
memorandum  as  my  own  personal  views.  In  particular,  the  opinions  expressed  therein 
cannot  necessarily  be  taken  to  represent  the  editorial  policies  of  the  papers  for  which 
I write. 


(1)  Incorporation  of  Companies — Memoranda  of  Association 

(b)  Limitation  of  objects 

The  question  of  any  restriction  placed  upon  the  scope  of  a company’s  activities  by 
its  objects  clause  seems  to  me  to  be  bound  up  with  Heading  (5)  of  the  committee’s 
annex,  “ Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained 
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by  Shareholders  ” ; Heading  (14)  “ Practice  of  Carrying  on  Business  through  Associated 
and  Subsidiary  Companies  Heading  (16)  “ Take-over  Bids  and  Heading  (21) 
“ Accounts 

I shall  in  consequence  be  making  comments  on  this  question  of  limiting  a company’s 
objects  under  all  these  headings.  Here,  however,  I would  like  to  make  some  general 
observations  which  may  serve  as  an  introduction  to  my  detailed  comments  later. 

I would  say  that  the  modem  practice  of  making  the  objects  clause  in  the  memorandum 
of  association  as  wide  as  is  common  today,  hence  permitting  a company  to  carry  on 
virtually  any  kind  of  business,  does  accentuate  many  problems  of  company-shareholder 
relationships. 

If  it  should  be  thought  desirable,  therefore,  that  a company’s  activities  should  not 
become  too  diffuse  there  is  a clear  case  for  attempting  to  achieve  this  at  the  source, 
namely  by  making  the  objects  clause  more  meaningful,  thereby  clearly  defining  (and 
restricting)  the  scope  of  a company’s  activities. 

To  do  so  would  not  to  my  mind  be  unduly  restrictive,  as  a company  could  expand  the 
scope  of  its  activities  quite  simply  by  getting  the  approval  of  shareholders  to  any 
widening  of  powers  under  its  objects  clause  the  directors  desired  to  obtain. 

In  my  opinion,  the  thought  expressed  in  the  preceding  paragraph  should  run  through 
any  and  all  revision  of  the  existing  legislation  governing  companies  and  shareholders. 
I would  submit  that  the  right  approach  in  these  matters  today  can  be  summarised  in 
the  phrase  “ Consultation  and  Information  **. 

We  face  the  fact  of  a “ share-owning  democracy  ” in  this  country  for  the  first  time 
in  our  history.  Inevitably,  therefore,  the  number  of  unsophisticated  investors  is 
increasing  and  this  to  my  mind  is  the  main  reason  for  considering  revised  legislation. 

There  is  a great  temptation  to  believe  that  these  new  and  unsophisticated  investors 
can  be  protected  by  elaborate  and  restrictive  legislation.  My  experience  is  that  this  is 
not  so,  nor  would  I consider  this  to  be  the  right  approach  if  it  were  feasible.  While 
obviously  every  step  should  be  taken  to  prevent  fraud,  the  best  approach  to  the 
problems  raised  by  modem  trends  in  the  company  world  is  to  bring  shareholders  in  in  a 
consultative  capacity  whenever  possible  and  on  every  possible  occasion,  and  to  provide 
them  (or  their  advisers)  with  the  fullest  possible  amount  of  information  on  which  to 
base  a judgment. 

(c)  The  company  as  a legal  entity  distinct  from  its  members 

I am  not  altogether  clear  what  is  involved  in  any  consideration  under  this  sub- 
heading of  the  Annex.  I am  aware  that  following  the  judgment  of  Lord  Justice 
Evershed  in  July  1947  in  the  appeal  of  Short  Bros.,  over  the  question  of  compensation 
to  shareholders  on  the  nationalisation  of  the  company,  a school  of  thought  has  grown 
up  which  argues  that,  in  the  words  of  Lord  Justice  Evershed,  “ The  undertaking  is 
something  different  from  the  totality  of  its  shareholdings  ”. 

It  is  easy  to  get  involved  in  metaphysical  argument  on  such  questions.  As  a matter 
of  practical  politics,  however,  it  has  always  seemed  to  me  that  so  long  as  a majority 
(let  alone  the  totality)  of  shareholders  has  the  legal  power  to  remove  directors,  appoint 
their  own  representatives  as  directors,  and  if  necessary  realise  a company’s  assets, 
pay  off  its  liabilities  and  put  it  into  liquidation,  it  is  difficult  to  see  what  real  force  the 
Short  Brothers  judgment  has.  And  it  would,  of  course,  be  a major  revision  of  our 
company  legislation  to  take  away  from  a majority  of  shareholders  the  powers  to  which 
I have  referred. 

In  my  own  philosophy,  any  company  which  forgets  that  it  has  three  co-equal  interests 
to  serve — those  of  its  shareholders,  its  employees  and  its  customers — will  be  failing 
in  its  duty  and  could  not  achieve  the  maximum  degree  of  success,  and  it  seems  to  me 
to  be  sterile  to  attempt  to  rank  the  claims  of  any  one  of  these  interests  above  those 
of  the  others. 

(d)  Shares  of  No  Par  Value 

I have  for  something  like  20  years  now  been  strongly  in  favour  of  shares  of  no  par 
value,  and  gave  evidence  before  the  Gedge  Committee  which  considered  the  matter. 
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That  committee  with  one  dissentient,  did  of  course  recommend  that  such  shares 
should  be  made  permissive  and  as  the  Annex  records  the  Government  has  announced 
its  intention  of  implementing  the  Gedge  Committee’s  recommendations. 

Nothing  that  has  happened  since  that  committee  reported  has  made  me  change  my 
view  that  the  making  of  no  par  value  shares  permissive  is  a desirable  reform.  Indeed, 
the  considerable  growth  of  the  number  of  small  shareholders  in  recent  years  seems  to 
me  to  make  this  reform  even  more  desirable. 

From  my  experience  as  a financial  journalist,  I know  that  unsophisticated  investors 
have  great  difficulty  in  understanding  why  a share  which  stands  at,  say  65s.  in  the  Stock 
Exchange  has  a nominal  value  of,  say,  5s.,  and  I have  positive  evidence  that  the 
“ capitalisation  issues  ” which  are  a necessary  feature  of  nominal  capitalisations  in 
fact  do  damage  by  encouraging  investors  to  believe  that  they  can  consume  capital 
without  being  any  worse  off. 

Now  that  it  appears  probable  that  there  will  be  a clause-by-clause  revision  of  the 
1948  Companies  Act,  it  seems  to  me  essential  that  the  opportunity  should  be  taken 
to  give  powers  to  companies  to  issue  shares  of  no  par  value,  and  to  make  the  many 
consequential  alterations  in  the  Act  which  will  be  necessary. 


(5)  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

(a)  Fundamental  Changes  in  Company's  Activities 

I have  already  made  some  comment  on  this  matter  under  (1)  (i).  This  whole 
Question  has  come  much  to  the  fore  in  recent  years,  largely  but  not  exclusively  because 
of  the  vogue  of  take-over  bids,  which  have  been  one  of  the  mam  means  by  which 
“ a fundamental  change  ’’—difficult  though  this  may  be  to  define— in  a company’s 
activities  takes  place.  The  other  means  by  which  such  a fundamental  change  can  take 
place  is  of  course,  by  the  gradual  building  up  of  new  “ divisions  ” of  the  business 
as  the  result  of  the  use  of  ploughed  back  profits,  or  new  issues  of  capital. 

The  modem  trend  towards  “ diversification  ” seems  to  me  to  be  one  of  the  most 
significant  developments  in  the  company  world  since  the  last  revision  of  the  Companies 
ActT  Much  diversification  is  natural,  although  it  may  involve  a fundamental  change 
in  a company’s  activities. 

Such  natural  diversification  is  inevitable  in  an  age  of  great  and  rapid  technological 
progress,  and  has  in  any  case  been  greatly  expedited  by  two  major  wars  in  which  much 
industrial  capacity  which  was  formerly  devoted  to  “non-essential  purposes  was 
perforce  turned  over  to  new  processes. 

I do  not  think  any  reasonable  person  would  object  to  or  want  to  stop  such 
diversification  which,  being  a gradual  or  a natural  development,  should  stand  every 
chance  of  being  successful.  But  I do  think  that  however  gradual  and  natural  such 
development  may  be,  shareholders  should  be  “ kept  in  the  picture  from  the 
earliest  possible  moment,  even  if  their  sanction  is  not  sought  through  an  approval 
of  the  widening  of  a company’s  objects  clause.  I also  think  that  this  trend  calls  for 
new  standards  in  accounting  to  shareholders  (and  the  public)  which  is  a matter  to  which 
I shall  return  subsequently. 

The  second  way  in  which  diversification  occurs  these  days  is  through  the  industrial 
holding  company  but  since  no  fundamental  change  in  the  holding  company  s activities 
is  involved  I do  not  propose  to  say  anything  about  such  companies  except  to  say  that 
here  too  new  standards  in  accountancy  may  be  called  for. 

The  most  difficult  case  involved  in  diversification  is  undoubtedly  where  a funda- 
mental change  in  a company’s  activities  takes  place  through  take-over  bids.  I am, 
of  course,  aware  that  even  here  it  may  be  argued  that  it  is  impossible  to  define  with 
any  exactitude  what  a “ fundamental  change  ” is. 

But  even  if  this  difficulty  be  conceded — and  too  much  can  be  made  of  it— - 
diversification  by  such  a method  does  raise  basic  issues  of  the  exercise  of  powers  ot 
companies  by  directors  and  the  degree  of  control  retained  by  shareholders. 
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There  seem  to  me  to  be  two  main  considerations  here.  First,  there  is  the  danger 
that  a company  over-anxious  to  expand  and  diversify  may  bid  an  uneconomical^ 
high  price  for  a second  company  it  wishes  to  acquire,  and  may  do  so  without  giving 
its  own  shareholders  any  opportunity  of  saying  whether  they  approve,  either  of  the 
general  decision  or  of  the  price  (and  hence  the  extent  of  the  dilution  of  their  own 
equity)  to  be  paid  for  implementing  it. 

It  would  appear  to  me  that  on  general  principle  there  is  every  reason  in  such  circum- 
stances to  require  that  the  company  making  the  take-over  bid  shall  only  make  it 
subject  to  the  action  of  the  directors  being  approved  by  their  shareholders  by  special 
resolution  before  the  bid  becomes  operative. 

There  may  well  be  a case  for  excluding  from  such  a requirement  quite  small  take- 
over transactions.  But  I think  the  needs  of  the  situation  would  be  met  if  it  were 
required  that  any  take-over  bid  which  involved  the  issue  of  more  than,  say,  10  per  cent, 
of  the  bidding  company’s  equity  capital  should  be  subject  to  confirmation  by  the 
shareholders  of  the  company  making  the  bid. 

The  second  major  consideration  concerns  the  company  for  which  a bid  is  made 
at  an  uneconomically  high  price.  I make  some  remarks  concerning  the  broad  economic 
effects  of  take-over  bids  later  in  this  memorandum,  and  in  general  I would  do  nothing 
to  stop  them. 

But  I must  say  that  I am  worried  by  the  possibility  that  the  directors  of  an  efficient, 
well-run  company  might  be  confronted  by  a take-over  bid  for  the  company’s  shares 
on  a recklessly  generous  basis.  It  might  be  impossible  for  the  directors  of  the  company 
being  bid  for  to  take  any  effective  action  to  forestall  it. 

In  general,  I consider  it  not  unreasonable  that  shareholders  of  the  company  being 
bid  for  should  also  be  required  to  approve  of  the  offer  by  special  resolution.  (This, 
of  course,  brings  us  on  to  the  heading  ( b ) Disposal  of  Undertaking  and  Assets  m the 
Annex.)  It  is  doubtful  in  the  nature  of  things  whether  this  would  prevent  the  reckless 
bid  from  succeeding,  but  the  slowing  down  procedure  and  the  publicity  resulting 
from  the  meetings  of  shareholders  of  both  companies  concerned  could  result  first  in 
the  shareholders  of  the  company  making  a bid  which  seems  uneconomically  high  not 
ratifying  it,  and  secondly  in  making  directors  in  general  more  cautious  over  making 
such  bids. 


(c)  Issue  of  Shares 

Here  again  recent  happenings  have  raised  the  question  of  share  issues  being  made  to 
finance  a take-over  bid  and/or  a “ fundamental  change  ” in  a company  s position 
without  shareholders  of  the  company  issuing  the  shares  bemg  consulted. 

Considerable  criticism  has  been  aroused  where  a substantial  block  of  a company  s 
equity  capital  has  been  issued,  on  terms  which  appear  to  be  very  favourable  to  the 
company  taking  the  shares  up,  without  any  consultation  of  the  shareholders  of  the 
company  issuing  the  shares.  Where  an  increase  in  authorised  capital  is  necessary 
before  the  deal  can  be  completed,  shareholders  are,  of  course,  required  to  sanction 
the  increase.  But  it  would  seem  to  me  desirable  again  to  require  that  any  issue  of 
equity  shares  to  an  “ outsider  ” involving  more  than  say  10  per  cent,  of  the  eqm£ 
capital  of  the  company  making  the  issue  to  be  ratified  by  the  shareholders  of  that 
company. 


(6)  Directors’  Duties 

(c)  Directors'  and  Officers’  dealings  in  their  own  companies'  shares 

In  my  opinion,  the  existing  requirement  that  the  register  of  directors’  shar foldings 
should  be  available  for  inspection  by  any  member  of  the  company  for  a jKnod  of 
fourteen  days  before  the  date  of  the  company  s annual  general  meeting  and  ending 
three  days  after  the  date  of  its  conclusion  should  be  extended  so  that  the  register  shall 
be  available  for  inspection  by  any  member  at  any  tune  dunng  nomal  busmras  hotus, 
and  that  copies  of  the  register  should  be  available  on  payment  of  an i v 

I think  there  is  also  a case  for  extending  such  provision  to  cover  any  shares  not  directly 
held  by  a director  but  in  which  he  is  beneficially  interested. 
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(7)  Shares  with  Restricted  or  No  Voting  Rights 

I feel  strongly  that  all  such  shares  should  be  made  illegal.  I am  familiar  both  with 
the  circumstances  which  have  brought  them  into  being  and  with  the  classical  arguments 
in  their  favour,  e.g.  “ that  no-one  is  forced  to  buy  them  or  hold  them 

But  it  seems  to  me  to  be  nonsense  for  a society  to  have  the  declared  aim  of  estab- 
lishing a share-  (or  property-)  owning  democracy  and  then  to  permit  the  existence  of 
a type  of  share  which  disfranchises  the  holder. 

Moreover,  the  issue  of  such  shares  by  way  of  “ capitalisation  issue  ” facilitates  the 
securing  of  control  over  the  years,  by  cross-shareholdings,  of  companies  by  persons 
with  little  or  maybe  no  financial  stake  in  them.  Company  A starts  off  with  a relatively 
modest  holding  of  voting  shares  in  Company  B;  and  vice-versa.  Over  the  years,  both 
companies  make  capitalisation  issues  in  non-voting  shares,  sell  them  and  use  the  cash 
proceeds  to  buy  voting  shares. 

Such  shares  have  been  acceptable  in  my  view  solely  because  of  the  general  prosperity 
of  the  country  over  the  period  during  which  they  have  become  so  prevalent.  Should 
companies  issuing  non-voting  shares  fall  upon  evil  days,  however,  literally  nothing 
could  be  done,  in  the  case  of  companies  controlled  by  cross-shareholdings,  or  where 
the  voting  equity  is  concentrated  in  the  hands  of  one  man,  one  family,  or  one  board, 
to  change  the  management  or  the  policies  of  the  company  concerned.  The  question 
of  non-voting  shares  thus  goes  beyond  the  fortunes  of  shareholders  to  the  economic 
well-being  of  the  country  as  a whole. 

I believe  I am  right  in  saying  that  South  African  company  law  makes  such  shares 
illegal,  and  insists  that  a member’s  votes  shall  be  proportionate  to  the  ratio  which  his 
equity  shareholding  bears  to  the  whole  equity  capital.  I would  welcome  similar 
legislation  in  this  country. 

There  remain  the  questions  whether  such  legislation  could  or  should  be  made 
retrospective  and  whether  holders  of  voting  shares  are  entitled  to  be  compensated  if 
non-voting  shares  are  enfranchised. 

I am  in  general  opposed  to  retrospective  legislation  but  I have  come  round  to 
thinking  it  would  be  justified  in  making  the  issue  of  non- voting  shares  illegal.  So  many 
such  shares  have  been  issued  in  recent  years  that  retrospective  legislation  seems  called 
for.  It  is,  I think,  quite  useless  to  appeal  on  ethical  grounds  to  companies  which  have 
issued  non-voting  shares  to  give  these  shares  votes,  for  generally  such  shares  have  been 
issued  with  the  cold  and  precise  intent  of  securing  control  with  a minimum  of  financial 
outlay. 

I am  well  aware  that  a way  might  be  found  round  legislation  on  the  lines  of  that 
adopted  in  South  Africa  but  I am  anxious  that  we  in  this  country  should  reach  a 
position  where  we  could  say  to  the  governing  bodies  of  our  Stock  Exchanges : “ We 
have  wiped  the  slate  clean.  All  equity  shareholdings  now  have  votes.  It  will  be  up  to 
you  to  keep  a vigilant  watch  on  any  attempt  to  re-introduce  any  such  shares  again  and 
to  withdraw  permission  to  deal  in  the  shares  of  the  company  making  the  issue.” 

As  to  the  question  of  compensation  to  be  paid  to  holders  of  voting  shares  for 
enfranchising  non-voters,  it  seems  to  me  to  be  ironical  that  the  people  who  have 
themselves  created  a special  value  for  the  shares  they  hold  should  be  compensated  for 
domg  away  with  that  value.  But  I feel  so  strongly  that  we  should  get  rid  of  non-voting 
shares  that  I would  pay  even  that  price  to  achieve  my  goal.  There  is  also  the  difficulty 
of  the  ‘ outside  ” shareholder  who  for  one  reason  or  another  may  have  paid  a substantial 
premium  to  buy  voting  shares,  and  there  is  a clear  case  for  compensating  him  for 
taking  away  a special  value  for  which  he  has  paid. 


(8)  The  Protection  of  Minorities 

Important  issues  are  raised  by  the  unsatisfactory  position  in  which  minority  share- 
holders  have  been  placed  as  a result  of  take-over  bids  in  recent  years.  Many  examples 
could  be  quoted,  generally  involving  what  are  known  as  “ Shell  Companies  ” with 
which  the  committee  will  be  familiar.  ’ 

. oftei* th®  control  of  such  a company  has  been  acquired  for  the  purpose  of  employing 
its  surplus  liquid  assets  in  other  directions.  “ Control  ” can  be  de  facto , not  de  jure, 
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and  sometimes  the  “ stranded  minority  ” can  be  as  large  as  50  per  cent,  or  more  of 
the  equity  capital.  The  minority  is  “ stranded  ” because  the  objects,  of  the  business  in 
question  having  undergone  a fundamental  change,  the  Stock  Exchange  authorities 
will  very  properly  withdraw  permission  to  deal  until  such  time  as  the  company  submits 
full  details  of  its  new  activities,  reconstituted  assets,  and  so  on. 

But  in  practice  the  new  controllers  may  not  submit  such  details,  and  the  minority 
shareholders  are  thus  left  with  unquoted  shares  in  a business  the  activities  of  which 
have  undergone  fundamental  change  and  whose  fortunes  they  are  powerless  to  affect. 

There  is  admittedly  a provision  under  Section  165  © (in)  of  the  present  Companies 
Act  under  which  the  Board  of  Trade  may  appoint  “ one  or  more  competent  inspectors 
to  investigate  the  affairs  of  a company  ” if  “ it  appears  to  the  Board  that  there  are 
circumstances  suggesting  ” that  the  shareholders  “ have  not  been  given  all  the  informa- 
tion with  respect  to  its  affairs  that  they  might  reasonably  expect  ”, 

But,  again  in  practice,  even  when  shareholders  in  such  companies  have  not  been 
given  all  the  information  they  “ might  reasonably  expect  ”,  the  Board  of  Trade  has  not 
acted,  and  short  of  being  requested  to  do  so,  it  is  probably  unreasonable  to  expect  that 
it  will,  of  its  own  volition.  Moreover,  since  in  the  nature  of  things  it  is  generally  speaking 
the  small  shareholders  who  get  left  out  of  and  stranded  by  such  take-over  bids,  it  is  not 
surprising  if  no  action  is  taken,  since  such  shareholders  are  probably  unaware  of  the 
powers  conferred  on  them  by  the  1948  Act. 

It  would  seem  to  me  to  be  useful  if  a body  analagous  to  the  Securities  and  Exchange 
Commission  of  the  United  States  (S.E.C.)  could  be  set  up  in  this  country  to  which  such 
matters  could  be  referred.  Such  a body,  being  specifically  and  exclusively  concerned 
with  the  protection  of  investors,  would  almost  certainly  come  to  be  associated  in 
the  public  mind  with  investment  matters  to  a much  greater  extent  than  the  Board  of 
Trade  is.  It  could  work  in  close  conjunction  with  the  Stock  Exchange  authorities, 
which  could  draw  attention  to  the  plight  of  the  “stranded  minorities”  under  dis- 
cussion, and  to  other  matters  which  they  considered  needed  investigation. 

Probably  too  a close  and  useful  co-operation  would  develop  between  the  financial 
Press  and  a body  similar  to  the  S.E.C.  The  financial  Press,  it  is  safe  to  say,  is  in  a 
unique  position  in  that  its  readers  will  keep  it  informed  of  matters  and  trends  where 
they  may  hesitate  to  get  involved  with  “ officialdom  ”.  To  my  mind  it  seems  certain 
that  certain  financial  scandals  of  recent  years  could  have  been  avoided,  or  would  not 
have  “ mushroomed  ” as  they  did,  if  those  involved  had  been  approached  with  a 
request  for  reasonable  information  concerning  their  activities  by  officials  of  such  a 
body  as  the  S.E.C.,  whose  field  of  activities  would  cover  all  facets  of  investment. 

This,  I would  emphasize,  is  not  a case  of  being  wise  after  the  event.  The  financial 
Press  did  draw  attention  to  the  dangers  inherent  in  the  cases  I have  in  mind  but  nothing 
was  done  until  the  crashes — which  I personally  had  always  thought  were  inevitable — did 
in  fact  happen. 

The  financial  Press  does  often  co-operate  with  both  the  Board  of  Trade  and  “ the 
Fraud  Squad  ”,  but  on  our  experiences  of  the  last  few  years  it  would  seem  that  a body 
analagous  with  the  U.S.  Securities  and  Exchange  Commission  would  be  a useful 
watchdog  which  could  act  where  the  Board  of  Trade  does  not  and  where  “ the  Fraud 
Squad  ” is  too  drastic  a weapon  to  employ. 


(9)  Protection  of  Special  Classes  of  Shares 

In  general,  I think  opinion  in  industry  and  in  the  City  has  moved  far  enough  in 
recent  years  to  ensure  in  most  cases  that  companies  do  not  “ get  rid  ” of  their 
Preference  shares  on  terms  which  are  grossly  unfair  to  holders  (i.e.  repay  at  par  a high 
coupon  Preference  share  which  would  otherwise  command  a premium  in  the  market). 
Generally  speaking,  the  protective  organisations  of  the  institutional  investors  can  be 
relied  upon  to  prevent  unfair  treatment  of  this  kind.  It  remains  to  be  considered, 
however,  whether  there  may  be  a case  for  statutory  protection  of  Preference  share- 
holders by  requiring  that  they  shall  be  given  the  option  of  being  repaid  either  at  par 
or  at  an  average  of  market  values  before  the  proposal  for  repayment  arose. 
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(10)  Board  of  Trade  Powers  to  Appoint  Inspectors 

I have  dealt  with  one  aspect  of  these  powers  under  (8)  The  Protection  of  Minorities. 
I have  no  other  comments  to  offer  on  these  powers. 


(11)  Disclosure  of  Ownership  and  Control 

As  a matter  of  general  principle,  I am  strongly  in  favour  of  full  disclosure  of  owner- 
ship and  control.  In  practice,  however,  I do  not  think  there  is  any  effective  means  of 
preventing  a person  from  disguising  where  beneficial  ownership  or  control  lies, 
although  it  is  my  understanding  that  in  America  such  ownership  or  control  must  be 
disclosed.  As  I point  out  under  (16)  Take-over  Bids,  however,  it  seems  to  me  to  be 
reasonable  that  a bidder  for  shares  in  a take-over  bid  should  be  required  by  law  to 
disclose  his  identity  when  communicating  his  offer  to  shareholders.  I have  also 
suggested  under  (6)  Directors’  Duties  (c)  Directors'  and  Officers’  dealings  in  their  own 
companies  shares  that  directors  should  be  required  to  disclose  where  they  are 
beneficially  but  not  directly  interested  in  shares. 


(14)  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

My  comment  here  is  concerned  with  associated  companies.  I do  not  believe  anyone 
knows  precisely  what  an  associated  company  is.  But  in  practice  it  is  something 
between  a subsidiary  company  and  a trade  investment.  (1  have,  in  fact,  known  cases 
where  a shareholding  in  an  associated  company  has  appeared  in  the  balance  sheet 
as  a tirade  investment.) 

This  question  of  associated  companies  has  come  right  to  the  fore  in  several  recent 
instances  of  take-over  bids  and  also  arises  because  of  the  modern  trend  towards 
diversification.  The  investment  in  question  can  appear  in  the  holding  company’s 
balance  sheet  at  a purely  nominal  figure  and  since  there  is  at  present  no  requirement 
that  the  associated  company’s  profits  and  asset  values  shall  be  consolidated  (pro- 
portionately) in  the  holding  company’s  accounts  shareholders  in  the  latter  company 
can  be  completely  ignorant  of  the  existence  of  a valuable  hidden  asset.  In  such  a 
situation,  the  small  shareholder  is  almost  invariably  at  a disadvantage  compared  with 
the  person  making  the  bid. 

I would  suggest  (a)  that  wherever  a trade  investment  or  a holding  in  an  associated 
company  has  a Stock  Exchange  value  this  value  must  be  stated  by  way  of  footnote; 
and  (6)  that  where  a company  holds  more  than  10  per  cent,  of  the  equity  capital  of 
another  company,  that  company  not  being  a subsidiary,  then  the  holding  company  shall 
be  required  to  state  by  way  of  notes  to  its  accounts  the  amount  of  the  dividends  paid 
by  the  associated  company  or  companies  and  received  by  the  holding  company  in 
respect  of  the  year  being  reported  on  and  also  the  amount  of  the  earnings  from  which 
these  dividends  have  been  paid  attributable  to  the  holding  company  by  reason  of  its 
investments  in  such  associated  companies. 

(16)  Take-over  bids 

As  I have  said  under  (5)  (a)  Fundamental  Changes  in  Company’s  Activities , I would 
do  nothing  to  stop  take-over  bids  which  may  have  had  their  undesirable  aspects  but 
have  on  the  whole  done  much  to  secure  the  fuller  and  more  efficient  utilisation  of 
companies’  assets. 

However,  I think  there  is  a case  for  slowing  the  process  of  a take-over  bid  down; 
for  bringing  shareholders  of  the  company  making  the  bid  into  the  picture  by  requiring 
their  consent  if  and  when  the  bid  involves  the  issue  of  more  than,  say,  10  per  cent,  of 
their  company’s  equity  capital;  and  for  fuller  disclosure  of  certain  particulars, 
including  the  identity  of  the  bidder. 

Various  professional  bodies  have  attempted  to  evolve  a “ code  of  conduct  ” for 
take-over  bids.  The  codes,  so  far  as  I have  understood  them  have  been  admirable 
but  of  course  have  no  power  of  law  behind  them  and  have  I think  been  ignored  on 
more  than  one  occasion. 
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For  that  reason  I was  the  more  delighted  when  the  Board  of  Trade  in  May,  1960, 
drew  up  a new  official  set  of  rules  governing  the  conduct  of  licensed  dealers’  business 
which  among  other  things  lay  down  the  manner  in  which  take-over  bids  must  be  made. 
These  new  rules  seem  to  me  to  meet  most  if  not  all  of  the  needs  of  the  case. 

(21)  Accounts 

Although  I have  paid  tribute  in  the  opening  passages  of  this  memorandum  to  the 
great  improvement  in  company  accounting  standards  as  a result  of  the  reforms 
embodied  in  the  Companies  Acts  of  1 929  and  1948  it  will  be  evident  from  other  passages 
that  I do  not  think  there  is  as  yet  sufficient  disclosure  of  information  about  the  financial 
position  of  a company,  including  its  subsidiaries  and  associated  companies. 

Although  the  primary  objective  of  the  Companies  Acts  as  X understand  things  is 
the  protection  of  the  investing  public — and  in  that  respect  the  existing  Act  still  leaves 
something  to  be  desired — it  seems  to  me  to  be  important  to  remember  that  the  disclosure 
of  further  information  in  company  accounts  may  well  also  protect  the  public  in  its 
capacity  as  consumer  and  increase  the  nation’s  overall  economic  efficiency. 

It  is  in  this  connection  that  I would  urge  the  desirability  of  all  public  companies 
in  this  country  following  the  general  practice  of  such  companies  in  the  United  States, 
and  the  example  of  a handful  of  our  leading  companies  here,  in  publishing  details  of 
their  turnover,  or  sales  figures. 

It  has  been  contended  by  experts  that  turnover  figures  by  themselves  are  of  but 
limited  value  as  a means  of  judging  the  efficiency  of  a business  or  for  the  purpose  of 
comparing  one  business  with  another.  (Such  comparisons  do  in  my  opinion  bring  the 
pressure  of  shareholders’  and  public  opinion  in  general  to  bear  on  managements  which 
emerge  unfavourably  from  such  comparisons  and  thus  tend  to  increase  efficiency.) 
Some  of  these  experts,  however,  do  not  conclude  from  this  that  turnover  figures  should 
not  be  published.  They  argue  that  the  profit  and  loss  account  should  disclose,  in 
addition  to  turnover,  the  outgoings,  distinguishing  between  purchased  materials, 
variable  overheads  and  other  direct  costs  on  the  one  hand,  and  fixed  overheads  on  the 
other.  With  these  views  I concur. 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

I am  strongly  in  favour  of  up-to-date  valuations  of  fixed  assets.  The  case  for 
revaluation  of  “ old  ” assets  was  of  course  much  stronger  in  the  early  post-war  years 
than  it  is  now  when  the  assets  of  most  companies  include  a high  proportion  of  “ new  ” 
post-war  assets  valued  in  their  accounts  at  reasonably  realistic  levels.  Even  so,  there 
seems  to  me  to  be  everything  to  be  said  for  valuation  of  fixed  assets  at  a realistic 
level — which  I would  define  as  replacement  costs  depreciated  to  make  allowance  for 
the  age  of  the  asset. 

Without  such  a realistic  valuation,  a company’s  pricing  policy  may  be  quite 
erroneous ; its  profits  may  be  insufficient  to  provide  adequate  depreciation ; its  dividends 
may  be  too  high.  In  fact,  customers,  employees  and  shareholders  of  such  a company 
may  be  quite  unwittingly  consuming  the  substance  of  the  business. 

In  addition  to  this,  the  expression  of  annual  profits  as  a percentage  of  the  true 
capital  employed  in  the  business  is  a useful  check  on  a company’s  efficiency,  both 
relatively  and  absolutely.  Where  the  true  capital  employed  in  a business  cannot  be 
known  because  fixed  assets  are  taken  in  at  historic  and  unrealistic  levels,  the  value  of 
such  a test  is  naturally  reduced. 

Incidentally,  the  understatement  of  the  real  worth  of  fixed  assets  has  in  my  opinion 
been  one  of  the  most  potent  factors  behind  the  growth  of  take-over  bids  in  the  last 
seven  or  eight  years.  Understatement  of  fixed  asset  values  does  not  deceive  the 
sophisticated  expert  who  has  his  own  means  of  establishing  true  values.  It  merely 
misleads  the  general  public,  as  shareholders,  into  accepting  what  seems,  to  be  a very 
generous  bid  which,  in  fact,  is  very  far  from  being  generous,  or  into  selling  shares  on 
the  market  at  an  unduly  low  price. 

Any  surplus  resulting  from  a revaluation  should  in  the  absence  of  very  good  reasons 
to  the  contrary  be  transferred  to  capital  reserve  and  either  capitalised  by  way  of  scrip 
issue  or  held  inviolate  there. 
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(fi)  Share  Premium  Account 

I have  no  comment  to  make  on  this,  except  to  say  that  if  no  par  value  shares  become 
permissive  companies  with  no  par  value  shares  will  no  longer  have  share  premium 
accounts  in  their  balance  sheets. 

(d)  Description  of  reserves 

I have  little  to  say  on  this,  except  that  as  a matter  of  general  philosophy  I regard 
reserves  as  falling  into  two  classes — those  relating  to  the  owners  of  the  business  and 
those  representing  liabilities  to  people  outside  the  business.  So  far  as  the  first  category 
is  concerned,  my  own  feeling  is  that  the  fewer  different  kinds  of  reserve  funds  main- 
tained the  better.  I would  prefer  to  see  the  two  headings 

Capital  and  Surplus 
Undivided  Profits 

set  out  in  the  balance  sheet  and  aggregated  under  the  heading  of  “ Shareholders’ 
Funds  ”. 

So  far  as  the  second  type  of  reserve  is  concerned,  these  should  be  clearly  and 
specifically  stated  under  appropriate  headings — “ Future  Tax  Reserve  ”,  “ Staff 
Pension  Reserve  ”,  etc. 

(e)  Definition  of  Profits 

I have  little  to  say  here,  except  that  I would  like  to  see  the  use  of  the  word  “ profit  ” 
in  company  accounts  restricted  to  the  item  which  is  as  near  as  one  can  get  to  what 
the  economist  would  define  as  profit.  (In  my  opinion,  true  “ profit  ” is  only  that 
residue  of  the  benefit  from  a year’s  trading  which  can  if  required  be  distributed  fully 
to  shareholders  without  in  any  way  whittling  down  the  real  substance  of  the  business.) 
In  other  cases  (“  trading  profit  ”,  etc.)  I would  prefer  to  see  the  word  “ surplus  ” or 
“ earnings  ” used. 

(/)  Exemption  of  banks,  assurance  and  shipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act,  1948 

In  general,  I have  no  sympathy  with  these  exemptions.  Sometimes,  where  they  are 
intended  as  a protection  against  foreign  competition,  I think  they  are  ineffective,  for 
I think  most  businessmen  know  a great  deal  more  about  their  competitors  than  they 
care  to  admit. 

But  if  they  are  ineffective  so  far  as  competitors  are  concerned,  they  are  certainly 
effective  in  preventing  shareholders  in  such  companies  from  assessing  the  true  value 
of  their  shares.  Recently  we  had  the  extraordinary  spectacle  of  one  bank  suddenly 
revising  its  profits  upwards  by  50  per  cent,  because  it  no  longer  needed  to  put  so 
much  to  hidden  reserves. 

This  action  preceded  a take-over  bid,  which  was  successful,  by  the  Hong  Kong  and 
Shanghai  Banking  Corporation  for  the  capital  of  the  British  Bank  of  the  Middle  East. 
In  this  take-over  bid,  shareholders  of  the  bank  taken  over  had  no  means  of  judging 
for  themselves  whether  the  bid  was  adequate,  for  it  was  a proviso  of  the  bid  that  the 
real  position  of  the  British  Bank  of  the  Middle  East  should  not  be  disclosed. 

I think  we  should  always  keep  in  mind  in  such  cases  the  position  of  the  shareholder 
who  sells  his  shares  in  front  of  such  developments  because  on  all  the  known  facts  they 
seem  fully  valued.  It  has  always  been  regarded  as  undesirable,  indeed  criminal,  in  this 
country  to  mislead  a shareholder  by  overstating  the  position  into  paying  too  much  for 
his  shares.  I see  no  logic  in  company  law  which  permits  companies  to  understate 
their  position  and  thus  to  mislead  their  shareholders  into  receiving  too  little  for  their 
shareholdings. 

There  is,  of  course,  also  an  economic  point  involved  here.  The  efficient  bank, 
insurance  company  or  shipping  line  may  be  prevented  from  reaping  the  benefits  of 
their  efficiency  because  of  these  exemption  provisions.  On  the  other  hand,  the 
inefficient  concern  can  shelter  under  the  provisions  of  these  exemptions  and  not 
suffer  as  the  result  of  its  inefficiency  or  lack  of  enterprise:  at  least,  it  won’t  suffer  as 
much  as  it  would  from  full  disclosure.  (In  this  connection,  it  may  be  argued  that  no 
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company  is  bound  to  take  advantage  of  the  exemption  provisions — and  indeed  at 
least  one  major  shipping  company  does  not  do  so — but  I suspect  that  some  insurance 
companies  which  would  not  be  at  all  averse  to  disclosing  the  market  value  of  their 
investments  hesitate  to  do  so  for  fear  of  upsetting  other  companies.) 

It  seems  to  me  that  if  the  board  of  directors  of  one  bank  make  correct  investment 
decisions,  as  a result  of  which  they  can  show  the  market  value  of  their  portfolio  to 
exceed  the  balance  sheet  figure,  while  the  board  of  the  second  bank  make  wrong 
investment  decisions  and  would  show  the  balance  sheet  value  of  investments  not  to  be 
fully  represented  by  market  values,  then,  if  the  second  bank  lost  deposits  to  the  first, 
or  if  its  shares  were  quoted  on  the  Stock  Exchange  to  yield  1 per  cent,  more  than  the 
shares  of  the  first  bank,  this  is  as  things  should  be.  I can  think  of  no  better  way  of 
encouraging  the  board  of  the  second  bank  to  make  correct  decisions  next  time. 

It  will,  I am  sure,  be  within  the  knowledge  of  the  committee  that  similar  companies 
in  other  countries  seem  to  manage  very  well  without  comparable  exemptions  from 
full  disclosure. 

I would  like  in  conclusion  to  make  one  general  comment  on  accounts  which  ties 
in  with  much  of  what  I have  said  earlier. 

I have  always  felt  that  the  major  step  forward  in  the  1948  Companies  Act  was  the 
provision  for  consolidation  of  subsidiary  companies’  balance  sheet  and  profit  and 
loss  accounts  with  those  of  the  parent  company.  It  is  a long  time  now  since  consolida- 
tion became  compulsory  and  I think  we  have  forgotten  what  a revolution  it  represented 
and  what  astonishing  differences  pre-  and  post-consolidation  accounts  of  the  same 
group  often  threw  up.  There  again,  in  passing,  there  must  have  been  considerable 
resentment  among  shareholders  who  sold  their  shares  on  the  market  valuation  based 
on  pre-consolidation  accounts  only  to  find  that  the  shares  appreciated  considerably  so 
soon  as  consolidation  showed  the  true  facts  of  the  case. 

Because  of  what  has  happened  between  1948  and  today,  however — largely,  the 
trend  towards  diversification — it  now  seems  to  me  that  consolidated  accounts  can 
often  conceal  more  than  they  reveal.  We  may  well  have  reached  the  stage  where  we 
need  both  consolidated  accounts  and  enough  detail  of  how  each  of  the  subsidiary  and 
associated  companies  has  fared  if  directors  of  companies  which  diversify  are  to  be 
accountable  to  their  shareholders  and  the  community  for  the  success  or  otherwise  of 
their  diversification  policy. 

Even  such  a provision — for  consolidated  accounts  and  separate  details  of  the 
experience  of  subsidiary  and  associated  companies — could,  of  course,  be  circumvented 
easily  enough  by  liquidating  subsidiary  (and  perhaps  associated)  companies  and 
running  their  businesses  as  “ divisions  ” of  the  parent  company.  In  that  event,  in  my 
opinion,  we  should  then  need  to  consider  a requirement  in  the  Companies  Act  stipulating 
that  where  a company’s  turnover  could  be  apportioned  into  clearly  distinguishable 
activities  then  directors  would  be  obliged  to  present  the  results  of  each  “ division  ” 
as  if  they  had  continued  to  operate  through  subsidiaries. 
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APPENDIX  H 


Memorandum  by  Courtaulds  Limited 

(1)  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members  and  other  conditions  as  to 

incorporation,  and 

(b)  The  company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 

(c)  Limitation  of  objects  to  those  stated  in  the  Memorandum:  obsolescence  of  ultra 

vires  rule  in  view  of  universality  of  modern  objects  clauses  ; effect  of  that  rule  as 
between  a company  or  its  directors  and  third  parties,  and  as  between  a company 
and  its  directors.  The  present  method  of  altering  objects. 

The  company  offers  no  comments  on  these  matters. 

This  matter  was  fully  considered  by  the  Cohen  Committee,  but  the  conclusions  and 
recommendations  of  that  Committee  set  out  in  paragraphs  11  and  12  of  their  Report 
were  not  in  fact  implemented  in  the  Companies  Act,  1948.  It  is  submitted  that  effect 
should  now  be  given  to  the  views  of  the  Committee,  with  the  result  that  as  far  as  third 
parties  are  concerned  every  company  would  have  the  same  powers  of  contracting 
as  an  individual,  and  that  objects  clauses  would  operate  only  as  a contract  between 
the  company  and  its  shareholders  as  to  the  powers  exercisable  by  the  directors. 

(d)  Shares  of  no  par  value 

The  Company  has  no  objections  to  the  recommendations  of  the  Committee  on 
shares  of  no  par  value. 

(2)  Prohibition  of  partnerships  with  more  than  20  Members 
This  is  not  a matter  which  concerns  the  Company. 

(3)  Classification  of  companies 

Again  this  is  not  a matter  of  direct  concern  to  this  Company,  and  the  Company 
offers  no  comments  on  it. 

(4)  Donations  by  companies  for  charitable  and  political  purposes 

The  Company  does  not  make  donations  for  any  purpose  of  a political  nature. 
The  Company  does  contribute  to  a number  of  charities,  the  policy  being  that 
contributions  should  be  governed  by  the  extent  to  which  the  objects  of  charities  may 
be  of  some  direct  or  indirect  benefit  to  the  Company  or  its  employees. 

(5)  Exercise  of  powers  of  companies  by  directors  and  degree  of  control  retained  by 

shareholders 

These  are  not  matters  on  which  the  Company  wishes  in  general  to  offer  any  comments. 
It  is  felt,  however,  that  fundamental  changes  in  a company’s  activities  should  not  be 
brought  about  without  reference  to  the  shareholders;  if  the  recommendations  of  the 
Cohen  Committee  referred  to  at  (1)  above  are  implemented,  it  is  to  be  hoped  that 
objects  clauses  in  Memoranda  of  Association  will  be  more  narrowly  and  realistically 
drawn,  so  that  a fundamental  change  of  object  would  require  an  amendment  of  the 
clause. 

(6)  Directors*  duties 

It  is  suggested  that  the  provisions  of  section  195  of  the  Companies  Act,  1948  should 
be  simplified  in  relation  to  the  holdings  of  directors  of  a company  in  subsidiary  or 
holding  companies.  This  section  resulted  from  a recommendation  of  the  Cohen 
Committee  (page  50,  Recommendation  1). 
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The  proviso  to  sub-section  (1)  takes  outside  the  section  shares  in  a wholly-owned 
subsidiary  company.  It  is  submitted  that  this  exception  might  be  extended  to  cover 
companies  which  are  almost  wholly-owned  subsidiaries,  and  that  in  relation  to  other 
subsidiary  companies  which  are  left  within  the  section  the  entries  which  must  be  made 
in  the  register  could  be  greatly  simplified. 

Paragraphs  86  and  87  of  the  Cohen  Committee’s  Report  show  that  section  195  was 
intended  as  a safeguard  against  improper  transactions  by  directors.  Although  it  is, 
of  course,  possible  for  such  transactions  to  be  carried  out  in  some  circumstances 
in  the  shares  of  subsidiary  companies,  it  is  submitted  that  a simplification  of  the  require- 
ments of  the  section  in  relation  to  subsidiaries  could  be  made  which  would  save 
considerable  administrative  trouble  and  would  not  weaken  the  operation  of  the 
section  in  safeguarding  shareholders  against  real  abuses. 

(7)  Shares  with  restricted  or  no  voting  rights 

Holders  of  the  non-participating  Preference  Stock  in  this  Company  have  their 
voting  rights  restricted  in  the  usual  way.  No  restrictions  of  any  kind  are  or  ever  have 
been  placed  on  the  voting  rights  of  holders  of  Ordinary  stock,  and  it  is  the  view  of  this 
Company  that  such  restrictions  are  unnecessary  and  undesirable. 

(8)  The  protection  of  minorities 

(9)  Protection  of  special  classes  of  shares  The  Company  offers 

no  comments  on  these 

(10)  Board  of  Trade  powers  to  appoint  inspectors  matters. 

(11)  Disclosure  of  ownership  and  control 

(12)  Share  transfer  and  registration  procedure 

The  Company  has  a number  of  suggestions  to  make  in  this  connection. 

Section  52:  It  is  difficult  to  see  what  useful  purpose  is  served  by  the  return  of 
allotments.  The  necessity  for  making  a return  causes  a certain  amount  of  work  for 
officers  of  companies  and  must  also  cause  work  for  the  Registrar.  It  is  suggested  that 
the  return  of  allotments  might  well  be  dispensed  with  altogether.  If  it  is  felt  that  a 
return  is  desirable,  it  is  suggested  that  a simple  return  showing  the  number  of  shares 
allotted  would  be  sufficient.  If  neither  of  these  suggestions  is  accepted,  there  are  two 
minor  reforms  which  the  Company  would  welcome,  the  first  being  the  elimination  of 
the  requirement  that  a return  should  show  the  description  of  the  allottees,  and  the 
second  an  extension  of  the  period  within  which  a return  must  be  made  from  one  to 
two  months. 

Sections  61(l)(c)  and  62:  It  is  submitted  that  the  distinction  between  stocks  and 
shares  is  now  irrelevant,  and  the  conversion  from  shares  into  stock  should  be 
unnecessary.  All  the  shares  in  this  Company  have  in  fact  been  converted  into  stock. 
In  theory  conversion  into  stock  used  to  have  two  advantages — 

(i)  it  enabled  the  holder  to  divide  his  holding  for  the  purposes  of  transfer  into 
fractions  of  any  amount  without  restricting  him  to  units  as  in  the  case  of  shares ; 

(ii)  it  simplified  the  company’s  work  in  keeping  the  register  and  issuing  certificates, 
since  the  register  need  only  show  the  amount  of  stock  held  by  each  member, 
whereas  shares  had  each  to  be  identified  by  a separate  number. 

In  practice  neither  of  these  advantages  any  longer  exists.  The  Articles  of  most 
companies  in  fact  prohibit  the  transfer  of  stock  in  units  of  less  than  a fixed  amount. 
Under  section  74  of  the  Companies  Act,  1948,  if  all  the  issued  shares  of  a class  are 
fully  paid  and  certain  other  conditions  are  fulfilled,  none  of  those  shares  need  have  a 
distinguishing  number. 

The  distinction  between  stock  and  shares  is  sometimes  a nuisance.  If  an  existing 
company  with  stock  wishes  to  make  a bonus  issue  it  cannot  issue  stock  direct,  but 
must  go  through  the  motions  of  making  the  issue  in  the  form  of  shares  and  then 
converting  them;  there  appears  to  be  no  practical  advantage  in  this. 
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It  is  suggested  that  the  power  to  convert  shares  into  stock  should  cease  to  be 
exercisable  in  future,  and  that  companies  at  present  having  stock  should  be  free  to 
make  bonus  issues  of  stock  to  their  stockholders.  It  may  be  that  the  distinction  between 
shares  and  stock  could  be  entirely  abolished. 

Section  113(2 ) : The  charge  of  sixpence  for  every  100  words  of  a copy  of  the  register 
is  now  too  little.  The  charge  should  be  at  least  one  shilling  and  possibly  more;  and  it 
is  suggested  that  power  might  be  taken  to  vary  the  amount  of  the  charge  specified  in 
any  new  Act  by  order.  The  period  of  ten  days  in  which  a copy  of  the  register  must 
be  supplied  is  now  far  too  short  for  a large  company.  The  sub-section  was  no  doubt 
intended  to  be  used  by  members  of  a company  and  other  persons  with  a direct  interest 
in  it,  and  it  seems  doubtful  whether  it  was  ever  envisaged  that  outside  persons  such  as 
advertising  agents  would  use  it  to  obtain  complete  copies  of  the  whole  register  of  a 
large  company.  This,  however,  does  now  happen. 

Section  117 : It  has  been  suggested  that  this  section  prohibits  the  entry  on  the 
register  of  any  reference  to  a designated  account,  such  as  “ Mr.  A.  B. — No.  2 account  ”. 
As  a matter  of  law  this  construction  is  probably  incorrect,  but  it  is  suggested  that  the 
matter  needs  clarification. 

(13)  Multiplicity  of  directorships  held  by  one  individual 
It  is  the  policy  of  this  Company  that  its  directors  should,  except  in  exceptional  cases, 
devote  the  whole  of  their  time  to  the  business  of  the  Company  and  its  subsidiaries. 
It  is  a term  of  the  contract  with  each  executive  director  that  he  should  do  so,  and  that 
he  should  not  accept  any  directorship  of  a company  outside  the  Group  without 
referring  the  matter  to  the  Board  of  this  Company  and  getting  its  written  consent. 
There  are  only  four  members  of  the  Board  who  are  not  executive  directors,  and  in 
practice  none  of  them  holds  any  large  number  of  outside  directorships. 

(14)  Practice  of  carrying  on  business  through  associated  and  subsidiary  companies 
The  Company  has  no  suggestions  to  make  for  changes  in  the  law  on  this  subject. 
The  original  business  of  the  Group  is  still  carried  on  by  the  parent  company  through  a 
number  of  functional  divisions,  but  there  are  in  addition  a number  of  subsidiary  and 
associated  companies  which  fall  broadly  into  four  categories: — 

(i)  subsidiaries  originally  established  to  handle  overseas  sales,  e.g.  Samuel 
Courtauld  & Co.  Ltd.  (fabrics);  Lustre  Fibres  Ltd.  (yams);  Prinex  Ltd. 
(machinery) ; 

(ii)  subsidiaries  which  were  originally  independent  concerns  but  have  been 
acquired  by  the  Company,  e.g.,  British  Celanese  Ltd;  Gossard  (Holdings)  Ltd. ; 
Pinchin  Johnson  & Associates  Ltd. ; in  addition  a number  of  companies  have 
been  acquired  by  Group  Developments  Ltd.,  which  is  in  itself  a subsidiary  set 
up  to  handle  the  Group’s  diversification  activities; 

(ili)  subsidiaries  established  overseas,  principally  those  established  in  North 
America;  and 

(iv)  subsidiaries  in  which  other  companies  have  an  interest  (e.g.,  British  Cellophane 
Ltd.  and  South  African  Industrial  Cellulose  Corporation  (Pty.)  Ltd.)  and 
associated  companies  (e.g.,  British  Nylon  Spinners  Ltd.,  S.N.I.A.  Yiscosa  and 
Courtaulds  (Australia)  Ltd.). 

(15)  Loan  Capital 

The  Company  has  no  loan  capital  and  has  no  suggestions  to  make  in  this  connection. 

(16)  Take-over  bids 

The  Company  has  used  the  procedure  laid  down  in  the  1948  Act  on  a number  of 
occasions,  notably  in  the  acquisition  of  British  Celanese  and  more  recently  of  Pinchin 
Johnson  & Associates.  On  every  occasion  the  Company  has  disclosed  its  identity 
when  making  its  offer.  The  offers  have  always  been  supported  by  the  Board  of  the 
companies  concerned,  and  in  no  case  has  any  rival  offer  been  made.  The  Company 
has  experienced  no  difficulties,  and  has  no  suggestions  to  make  for  changes  in  the 
law  except  in  relation  to  the  minor  point  mentioned  below. 

(g)  Section  209(3 ) and  (4) -at  present  provides  that  in  the  case  of  a take-over  the 
consideration  for  the  compulsory  acquisition  of  the  shares  of  the  residual  dissenting 
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shareholders  shall  be  paid  to  and  held  in  trust  by  the  company  which  has  been  taken 
over.  It  is  submitted  that  some  independent  person  (such  as  a bank  or  the  Public 
Trustee)  would  be  a more  appropriate  trustee.  From  the  point  of  view  of  the 
companies  concerned,  the  holding  of  money  or  shares  in  trust  for  certain  former 
shareholders,  possibly  over  a prolonged  period,  is  often  inconvenient.  The  subsidiary 
company  which  has  to  act  as  trustee  has  generally  no  experience  of  doing  so,  so_  that 
a disproportionate  amount  of  administrative  time  is  often  involved;  in  addition, 
difficulties  arise  on  the  winding-up  or  reconstruction  of  that  company.  From  the 
point  of  view  of  the  person  for  whom  the  money  or  shares  are  held  in  trust,  it  seems 
surprising  that  he  should  have  to  accept  as  trustee  the  wholly-owned  subsidiary  of  a 
company  with  which  he  has  declined  to  deal,  and  it  is  suggested  that  he  would  generally 
prefer  to  deal  with  a wholly  independent  trustee. 

(17) Prospectuses 

The  Company  has  no  comments  to  offer  on  this  matter. 

(18)  Control  over  business  of  dealing  in  securities 

(19)  Unit  Trusts 

These  matters  are  not  of  direct  concern  to  the  Company. 

(20)  Reduction  of  capital  and  purchase  by  a company  of  its  own  shares 

The  Company  has  no  comments  to  offer  on  these  matters. 

(21)  Accounts 

There  are  a number  of  detailed  points  on  which  the  Company  would  welcome 
amendment  of  the  1948  Act: 

Section  149(5)(b)(ii).  The  effect  of  this  provision  is  that  a consolidated  profit  and 
loss  account  must  show  how  much  of  the  consolidated  profit  or  loss  for  the  financial 
year  is  dealt  with  in  the  accounts  of  the  company.  The  achievement  of  this  end  in 
practice  is  obtained  in  one  of  the  following  ways: — 

Either  £ 

Group  Profit  before  tax  . . . . . . . . . . . . 100,000 

Deduct:  Charge  for  taxation  . . . . . . . . . . 50,000 


50,000 

Deduct:  Minority  shareholders’  proportion  of  profit  less  tax  . . 10,000 


40,000 

Deduct:  Amount  of  profit  retained  by  subsidiaries  . . . . 12,000 


Balance  of  profit  dealt  with  in  the  holding  company’s  accounts  . . £28,000 


Or 

Group  Profit  before  tax  100,000 

Deduct:  Charge  for  taxation  50,000 


50,000 

Deduct:  Minority  shareholders’  proportion  of  profit  less  tax  . . ' 10,000 


Balance  of  profit  for  the  year  attributable  to  the  members  of  the 
holding  company  (of  which  £28,000  is  dealt  with  in  the  accounts 
of  the  holding  company)  . . . . . . . . . . . - £40,000 


Appropriated  as  follows: 

Retained  by  subsidiaries 12,000 

Retained  by  holding  company  . . . . . . . . . . 20,000 

Dividends  paid,  less  tax 8,000 


£40,000 
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It  is  considered  that  the  second  method  of  presentation  makes  it  clear  that  the 
retentions  by  the  subsidiaries  and  by  the  holding  company  are  of  the  same  nature. 
They  are  given  the  same  emphasis,  and  by  being  brought  together  it  is  believed  that 
lay  readers  of  accounts  will  be  assisted  in  their  understanding  of  the  profit  and  loss 
account.  By  showing  the  results  for  the  year  in  this  way  it  is  submitted  that  the  words 
in  brackets  “ of  which  £28,000  ...”  are  superfluous,  but  the  section  at  present 
appears  to  require  their  insertion. 

It  is  suggested  that  section  149(5)(6)(ii)  should  be  amended  by  inserting  after  the 
word  “ is  ” the  words  “ or  is  not  ”. 

Section  153(1)  reads : 

“ A holding  company’s  directors  shall  secure  that  except  where  in  their  opinion 
there  are  good  reasons  against  it,  the  financial  year  of  each  of  its  subsidiaries  shall 
coincide  with  the  company’s  own  financial  year.” 

In  practice  it  happens  that  more  often  than  not  there  are  good  reasons  why  the 
accounting  years  of  subsidiaries  should  not  coincide  with  those  of  the  holding 
company,  so  that  the  sub-section  probably  has  effect  in  a comparatively  limited  number 
of  cases.  It  is  submitted  that  it  serves  no  useful  purpose  and  should  be  repealed. 

8th  Schedule , paragraph  5(1) 

This  sub-paragraph  deals  with  the  method  of  arriving  at  the  amount  of  any  fixed 
assets.  Like  the  rest  of  the  Act,  it  appears  to  envisage  only  a “ going  concern  ” 
valuation  and  it  does  not  fit  the  less  common  method  in  fact  adopted  by  this  Company 
of  valuing  assets  “ as  new  ”. 

It  is  suggested  that  paragraph  (b)  of  the  sub-paragraph  should  leave  the  choice 
between  the  date  of  acquisition  and  the  date  of  valuation  open  in  all  cases,  whether 
the  assets  concerned  have  in  fact  been  revalued  or  not.  In  addition  a provision  should 
be  added  to  the  effect  that  the  amounts  shown  in  the  accounts  of  a subsidiary  company 
under  paragraphs  (a)  and  (b)  may,  if  the  directors  of  the  holding  company  consider 
it  necessary,  be  merged  with  similar  items  in  the  holding  company’s  accounts  for  the 
purposes  of  the  consolidated  balance  sheet. 

8th  Schedule,  paragraph  6 

This  paragraph  provides  that  “the  aggregate  amounts  respectively  of  capital 
reserves,  revenue  reserves  and  provisions  (other  than  provisions  for  depreciation, 
renewals  or  diminution  in  value  of  assets)  shall  be  stated  under  separate  headings  ”. 
It  is  suggested  that  the  distinction  between  capital  and  revenue  reserves  is  artificial. 
In  practice,  capital  reserves  in  published  accounts  represent  amounts  regarded  at  the 
time  in  question  as  not  available  for  distribution,  whereas  the  lay  reader  of  accounts 
generally  believes  that  such  reserves  represent  profits  which  can  never  in  any  circum- 
stances be  so  available.  It  is  submitted  that  it  would  be  more  realistic  to  distinguish 
between — 

(i) the  share  premium  account  (since  under  the  Act  the  application  of  share 
premiums  is  restricted) ; 

(ii)  unrealised  capital  profits  (that  is  to  say  profits  arising  out  of  the  revaluation 
of  fixed  assets  or  of  any  other  assets  in  the  accounts;  this  item  would  be 
maintained  for  so  long  as  the  corresponding  element  involved  in  the  writing-up 
of  assets  remained  and  had  not  been  written  off  against  undistributed  profits) ; 
and 

(iii)  undistributed  profits  (which  should  be  a single  item  including  all  realised  profits 
on  disposal  of  assets  and  any  other  exceptional  items  not  regarded  by  the 
directors  as  profits  for  the  year,  as  well  as  the  balance  of  profits  year  by  year 
from  trading  and  investment  income). 

There  should  be  no  specific  reserves,  because  in  time  either  such  reserves  become 
general,  and  therefore  become  part  of  the  undistributed  profits,  or,  on  some 
contingency  materialising,  they  take  the  form  of  provisions. 

It  is  therefore  suggested  that  in  paragraph  6 of  the  8th  Schedule  for  the  words 
“ capital  reserves,  revenue  reserves  ” there  should  be  substituted  “ the  share  premium 
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account,  unrealised  capital  profits,  undistributed  profits  Consequential  amendments 
would  be  needed  in  paragraphs  12(1)0)  and  27(1)0)  and  (c)  of  the  Schedule. 

Schedule  8,  paragraph  11 

Schedule  8,  Part  I provides  for  a statement  in  the  balance  sheet  of  reserves,  provisions, 
liabilities,  and  contingent  liabilities,  but  does  not  provide  for  a separate  statement  of 
deferred  liabilities,  that  is  to  say  those  which  will  not  become  due  for  settlement  for  a 
period  of  one  year  after  the  date  of  the  balance  sheet. 

It  would  be  helpful  to  shareholders  to  know  how  much  of  the  amount  stated  as 
liabilities  is  due  for  early  settlement  and  how  much  for  settlement  at  some  later  date. 
Amongst  such  deferred  liabilities  an  important  item  is  the  liability  for  taxation  arising 
from  accelerated  depreciation  allowances,  that  is  to  say  allowances  made  for  purposes 
of  the  computation  of  taxation  on  profits  which  exceed  those  made  in  the  company’s 
profit  and 'loss  account  and  which  will  be  offset  in  later  years  by  allowances  for 
taxation  purposes  which  will  be  less  than  those  made  in  the  company’s  profit  and  loss 
account  in  later  years.  This  liability  not  being  precisely  determinable  is  frequently 
stated  by  way  of  provision. 

It  is  suggested  that  paragraph  11  of  Part  I of  the  8th  Schedule  should  be  extended  to 
cover  the  amount  of  any  liabilities  not  due  for  settlement  within  one  year  of  the  date 
of  the  balance  sheet,  including  provisions  for  the  estimated  amount  of  taxation  deferred 
by  reason  of  accelerated  depreciation  allowances  or  for  any  other  reason. 

Schedule  8,  paragraph  12(l)(c) 

The  present  provisions  of  this  paragraph,  which  provide  for  the  amount  of  relief 
from  U.K.  taxation  arising  from  taxation  imposed  elsewhere  to  be  included  with  U.K. 
taxation  in  the  profit  and  loss  account,  are  productive  of  unnecessary  and  complex 
calculations  which  do  not  add  information  of  value  to  the  shareholders  or  even  to 
those  of  their  number  who  are  technically  qualified  to  appreciate  the  point  in  issue. 
It  is  suggested  that  the  disclosure  in  the  profit  and  loss  account  of  the  amount  of 
taxation  which  has  been,  as  a matter  of  fact,  levied  in  the  U.K.  and,  on  the  other  hand, 
the  amount  levied  overseas  would  probably  be  of  greater  value  to  the  shareholders. 

It  is  therefore  suggested  that  the  sub-paragraph  be  amended  to  read  as  follows:— 

“ (c)  the  amount  of  the  charge  for  United  Kingdom  income  tax  and  other 
United  Kingdom  taxation  on  profits,  distinguishing  where  practicable  between 
income  tax  and  other  taxation,  and  separately  where  practicable  the  amount,  if 
any,  of  taxation  on  profits  imposed  elsewhere.” 

8th  Schedule , paragraph  15(2 ) 

The  Act  is  not  specific  about  the  method  of  showing  amounts  of  indebtedness  on 
current  account  between  the  holding  company  and  its  subsidiaries.  It  would  be  better 
to  require  that  such  indebtedness  between  the  holding  company  and  subsidiaries 
should  be  dealt  with  under  the  appropriate  headings  of  the  balance  sheet  and  not  dealt 
with  under  the  composite  heading  of  investments  in  subsidiaries.  This  method  would 
have  the  advantage  of  showing  in  the  statutory  balance  sheet  the  affairs  of  the  holding 
company  on  a going-concern  basis. 

(22)  Audit 

This  appears  to  be  a matter  for  the  auditors  themselves  and  is  not  one  on  which  the 
Company  wishes  to  offer  any  comments. 

(23)  Provisions  as  to  returns 

It  is  suggested  that  the  requirement  proposed  by  paragraph  5(b)  of  the  6th  Schedule, 
that  the  annual  return  should  give  details  of  movements  in  the  shareholding  of.  the 
company,  is  unnecessary  and  that,  since  it  involves  the  company  in  a considerable 
amount  of  work,  it  should  be  abolished.  Any  person  who  is  interested  in  these 
movements  can  always  get  more  up  to  date  information  from  the  company’s  register 
and  it  is  difficult  to  see  what  purpose  is  served  by  including  the  information  in  the 
annual  return. 
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(24)  Company  and  business  names 

(25)  Foreign  companies 

The  Company  does  not  wish  to  submit  any  evidence  on  these  points. 

(26)  Internal  management  and  administration 

(i b ) Mode  of  passing  extraordinary  and  special  resolutions 

It  is  suggested  that  there  is  no  reason  why  there  should  be  any  difference  between 
the  method  of  passing  these  two  types  of  resolution,  and  that  all  resolutions  should  be 
either  ordinary  or  special. 

(27)  Winding-up 

The  Company  has  no  evidence  to  submit  on  this  matter. 

(28)  Problems  of  administration 

Section  54(1 ) 

This  section,  as  worded  at  present,  does  not  permit  a holding  company  to  provide  the 
trustees  of  a Co-Partnership  Scheme  with  money  to  be  applied  by  the  trustees  in 
purchasing  or  subscribing  for  shares  in  the  holding  company  to  be  held  by  or  for  the 
benefit  of  employees  of  a subsidiary  company.  This  causes  considerable  difficulty 
since  usually  the  employees  of  a subsidiary  cannot  in  practice  be  given  shares  in  the 
subsidiary  itself. 

It  is  therefore  suggested  that  section  54(1)  provision  (b)  should  be  amended  to  read — 

“ (6)  the  provision  by  a company,  in  accordance  with  any  scheme  for  the  time 
being  in  force,  of  money  for  the  purchase  of,  or  subscription  for  fully  paid  shares 
in  the  company  or  its  holding  company,  being  a purchase  or  subscription  by 
trustees  of  or  for  shares  to  be  held  by  or  for  the  benefit  of  employees  of  the 
company  or  of  any  subsidiary  company  of  the  company,  including  any  director 
holding  a salaried  employment  or  office  in  the  company  or  in  any  such  subsidiary 
company.” 

(The  words  in  bold  type  are  those  which  it  is  proposed  should  be  inserted  in  the  existing 
paragraph.) 

Section  185 

This  section  deals  with  the  appointment  of  directors  who  have  attained  the  age  of  70 
and  provides  that  a director  shall  vacate  his  office  at  the  conclusion  of  the  annual 
general  meeting  next  after  he  attains  the  age  of  70,  that  he  shall  not  thereupon  be 
automatically  reappointed,  and  that  special  notice  must  be  given  of  any  resolution 
relating  to  the  appointment  of  a director  who  has  attained  the  age  of  70.  It  is  a common 
practice  to  appoint  and  reappoint  directors  who  have  attained  the  age  of  70  and  the 
required  special  notice  has  come  to  be  regarded  as  a normal  practice.  Section  185 
appears  to  serve  no  useful  purpose  and  merely  to  cause  a certain  amount  of  administra- 
tive inconvenience.  It  is  therefore  submitted  that,  while  the  requirement  of  sub-section 
(5)  of  the  section,  that  in  the  case  of  a resolution  for  the  appointment  or  reappointment 
of  a director  who  has  attained  the  age  of  70  his  age  must  be  stated  in  the  notice  and 
the  resolution  should  be  retained,  the  provisions  as  to  special  notice  and  vacation  of 
office  should  be  deleted. 

Definition  of 11  officer  ” 

There  are  a great  many  places  in  the  Companies  Act,  1948,  in  which  officers  of  a 
company  are  referred  to  (e.g.  ss.  124,  125,  126,  127,  167,  197,  201,  328),  but  “ officer  ” 
is  nowhere  exhaustively  defined.  There  are  provisions  (ss.  124(4),  125(4),  126(2), 
201(4)(u),  328(3))  to  the  effect  that  for  certain  purposes  “ officer  ” is  to  include  any 
person  in  accordance  with  whose  directions  or  instructions  the  directors  are  accustomed 
to  act;  and  there  is  a general  provision  in  s.455(l)  that  “ officer  ” is  to  include  a director, 
manager  or  secretary.  It  is  often  important  to  decide  whether  a particular  person  is 
to  be  regarded  as  an  officer,  but  at  present  it  is  frequently  difficult  to  do  so ; in  particular 
it  is  difficult  to  say  whether  an  employee  who  exercises  certain  administrative  functions 
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which  may  in  a sense  be  said  to  be  managerial  is  a “ manager  It  is  suggested  that 
any  new  Act  should  include  a precise  definition  of  “ officer  ” and,  if  necessary,  of 
“ manager 


Supplementary  Note  submitted  by  Mr.  Mathys  in  response  to  questions  in  oral 
evidence 

Questions  were  put  to  me  {see  question  240 , et  seq.)  about  a proposal  that  a parent 
company  should  be  made  legally  responsible  for  the  debts  of  its  subsidiaries.  The 
suggestion  was  made  that  it  was  hardly  fair  to  allow  a company  to  form  a number  of 
wholly  owned  subsidiaries  to  carry  on  distinct  businesses  and,  if  one  of  these  sub- 
sidiaries fails,  to  allow  the  parent  company  to  do  nothing  to  save  it  and  to  let  the 
creditors  suffer. 

It  is  obviously  bad  business  ethics  for  a company  to  form  a subsidiary  to  take  over 
what  may  be  a speculative  part  of  its  business  and  then,  through  not  giving  the 
subsidiary  proper  backing,  to  allow  it  to  get  into  a position  in  which  it  cannot  pay 
its  debts.  An  extreme  case  of  this  sort  may  even  be  getting  close  to  fraud,  but  at  the 
other  extreme  it  is  possible  to  imagine  cases  of  quite  a different  nature. 

If,  for  example,  a company  takes  over  an  existing  company  which  is  already  in 
difficulties  and  heavily  in  debt  and,  despite  the  utmost  effort,  fails  to  put  that  company 
back  on  its  feet,  can  it  be  said  that  the  parent  company  is  under  any  moral  obligation 
to  pay  off  all  the  creditors  in  full? 

A case  which  is  probably  more  likely  to  occur,  and  therefore  is  of  greater  practical 
importance,  is  one  in  which  the  subsidiary,  though  wholly  owned,  has  a substantial 
degree  of  autonomy.  For  example,  a large  subsidiary  operating  _ a substantial 
business  of  its  own  in  an  overseas  country  may  have  on  its  board,  in  addition  to 
representatives  of  the  parent  company,  local  business  men  who  may  have  other 
important  interests  in  the  country  in  question  and  have  been  largely  responsible  for 
the  building  up  of  the  subsidiary’s  business.  In  such  a case  the  control  exercised  by 
the  parent  company  must  be  of  a general,  rather  than  a close  and  detailed,  nature. 
Furthermore,  even  with  the  fullest  support  from  the  parent  company,  it  would  be 
possible  for  a subsidiary  of  this  sort  to  get  into  difficulties  due  solely  to  changes  in 
local  political  or  economic  conditions  which  could  not  reasonably  be  foreseen, 
let  alone  controlled,  by  the  parent  company.  To  make  the  parent  company  legally 
liable  for  all  debts  of  its  subsidiary  in  such  circumstances  as  these  would,  we  suggest, 
be  to  cut  right  across  the  principle  of  limited  liability  which  has  been  firmly  established 
for  many  years,  not  only  in  the  United  Kingdom  but  in  nearly  all  other  countries. 
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APPENDIX  m 


Memorandum  by  Mr.  Gordon  Newton 
(1)  ( d)  Shares  of  no  par  value 

No  case  appears  to  have  been  made  for  continuing  to  ban  the  issue  of  NPV  shares. 
Subject  to  the  introduction  of  safeguards  against  abuse,  therefore,  the  law  should 
be  changed. 

(3)  (a)  and  (b)  Public  and  private  companies 

Easy  incorporation  is  a privilege.  There  seems  to  be  no  obvious  reason  why  all 
private  companies  should  not  be  required  to  file  accounts  at  Bush  House. 


(5)  Directors  and  shareholders 

(a)  Changes  in  a company’s  activities,  however  fundamental,  are  matters  which 
must  be  left  to  the  discretion  of  directors.  They  should  be  required,  however,  to 
notify  shareholders  of  any  such  change  immediately  and  to  justify  their  action  more 
fully  than  is  usual  at  present. 

(b)  The  disposal  of  a company’s  assets,  again,  must  usually  be  a matter  for  the 
directors,  subject  to  immediate  notification  and  justification.  If,  however,  the 
directors  decide  to  dispose  of  a large  part  of  the  company’s  assets,  they  should  make 
prior  reference  to  shareholders  and  should  either  return  the  proceeds  or  show  good 
reason  for  retaining  them;  a proposal  to  retain  more  than  a certain  proportion  of  the 
proceeds  in  such  a case  might  well  be  made  to  call  for  a special  resolution. 

(c)  Three  problems  arise  out  of  the  issue  of  shares  otherwise  than  to  existing  holders 
of  the  same  class.  The  first,  the  rate  at  which  a company  should  expand  by  means 
of  share  issues  to  raise  cash  or  finance  acquisitions,  is  essentially  one  for  the  directors 
to  solve;  again,  however,  they  should  be  expected  to  give  immediate  notice  and  full 
details  of  each  such  issue. 

The  second  problem  is  the  effect  of  such  issues  on  the  position  of  existing  share- 
holders. The  security  of  a prior  charge  holder  can  be  weakened  by  the  issue  of  new 
capital  ranking  pari  passu,  the  position  of  Ordinary  holders  can  be  radically  altered 
by  the  issue  of  Participating  Preferred  stock,  and  the  equity  of  existing  Ordinary 
holders  is  watered  if  new  shares  are  issued  at  a price  below  that  of  the  old  or  in 
exchange  for  assets  less  valuable  than  existing  assets.  So  far  as  prior  charge  capital 
is  concerned,  the  law  should  adopt  a more  realistic  attitude  towards  the  effect  of  new 
issues  of  capital  carrying  the  same  or  prior  rights  to  capital  already  in  existence  and 
make  obligatory  the  consent  of  holders  of  existing  prior  charge  capital.  When 
shares  in  another  company  are  acquired,  either  for  shares  or  for  cash,  the  directors 
should  be  obliged  to  produce  a statement  from  their  auditors  confirming  that  the 
price  paid  is  reasonable.  When  shares  are  issued  other  than  to  existing  holders  at  a 
price_  more  than  10  per  cent,  below  the  current  market  price,  the  directors  should  be 
required  to  explain  the  reason  for  the  form  of  the  transaction  and  to  produce  a statement 
from  the  company’s  auditor  or  banker  agreeing  that  the  transaction,  in  this  form,  is 
to  the  advantage  of  existing  holders. 

The  third  problem,  that  of  altering  the  balance  of  voting  power  by  issuing  new 
shares  to  the  same  person  or  group  of  persons,  is  the  most  difficult.  One  solution 
might  be  to  require  that: 

(i)  Directors  should  not  issue  new  capital  if  the  issue  is  likely  significantly  to 
affect  the  balance  of  voting  strength  without  first  seeking  the  specific  approval 
of  every  class  of  shareholder  whose  proportional  voting  strength  stands  to 
be  reduced. 
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(ii)  If  directors  without  the  approval  of  shareholders  issue  new  capital  and  thereby 
significantly  alter  the  balance  of  voting  power,  acting  either  in  bad  faith  or 
without  having  made  adequate  inquiries,  the  transaction  should  be  voidable 
within  a period  of  not  more  than  six  months  at  the  instance  of  shareholders 
whose  proportional  voting  strength  has  been  reduced. 

(e)  Directors  should  not  lend  company  funds  to  a borrower  in  which  any  director 
or  principal  shareholder  is  substantially  interested  without  making  immediate  dis- 
closure in  writing  to  shareholders  and  detailing  the  interest. 

(6)  (c)  and  (d)  Directors’  interests 

If  directors  and  senior  executives  of  a company  are  not  to  be  forbidden  to  deal 
in  the  shares  of  the  company  or  those  of  its  subsidiaries  and  associates — and  there 
may  be  a case  for  that — they  should  certainly  be  required  to  disclose  a good  deal  more 
about  such  dealings  than  is  usual  at  present.  Ideally,  at  any  rate,  a register  of  dealings 
should  be  kept  at  the  company’s  office,  kept  regularly  up  to  date  and  available  for 
inspection  by  any  member  at  any  time:  it  should  list  the  holdings  of  directors,  senior 
executives,  and  partners  in  the  company’s  brokers,  accountants,  solicitors  and  bankers, 
detailing  any  changes  made  during  the  year,  the  prices  at  which  dealings  took  place, 
and  any  option  dealings  undertaken.  There  should  be  a much  heavier  fine  than  at 
present  for  non-disclosure,  and  the  onus  should  be  put  on  those  concerned  to  interpret 
the  requirement  broadly — including  with  their  own  holdings  those  of  near  relatives, 
whether  or  not  held  in  nominee  names.  A similar  requirement  should  apply  in  the 
case  of  companies  for  which  another  company  makes  a take-over  bid. 

In  the  United  States,  we  understand,  companies  are  able,  in  certain  circumstances, 
to  reclaim  short-term  dealing  profits  made  by  directors  in  the  company’s  shares. 

(7)  Shares  with  restricted  voting  rights 

There  is  no  doubt  that  the  issue  of  equity  shares  with  restricted  voting  rights  should 
be  forbidden  for  the  future  and  that  hybrid  equity  shares,  such  as  participating  pre- 
ferred, should  carry  votes  proportionate  to  their  participating  rights.  Whether 
existing  shares  with  restricted  voting  rights  should  be  allowed  to  remain  as  they  are 
indefinitely  or  should  be  compulsorily  enfranchised  at  some  future  date  will  depend 
on  the  government’s  views  about  retrospective  legislation. 

(10)  Appointment  of  inspectors 

The  Board  of  Trade  has  made  relatively  little  use  of  its  powers  to  appoint  inspectors 
and  these  have  often  been  slow  in  reporting.  The  position  might  improve  if  the 
Board  were  to  take  more  account  of  practical  financial  considerations  in  deciding 
whether  to  investigate  and  were  more  willing  to  appoint  qualified  inspectors  of  its 
own.  On  the  evidence  of  the  past  twelve  years,  however,  it  may  be  doubted  whether 
the  Board  of  Trade  is  fitted  to  act  as  the  public’s  financial  watch-dog  without  assistance. 
The  point  is  elaborated  in  paragraph  29. 

(11)  Disclosure  of  ownership 

Even  though  it  is  undesirable,  on  grounds  of  convenience  alone,  to  ban  nominee 
holdings,  there  is  a strong  case  for  disclosure  when  more  than  a certain  proportion 
of  any  class  of  vote-carrying  shares  has  been  beneficially  acquired  by  a single  investor 
or  group  of  investors.  Any  shareholder  who,  alone  or  in  conjunction  with  others, 
holds,  say,  5 per  cent,  or  more  of  any  class  of  vote-carrying  capital  should  be  obliged 
to  notify  the  company  of  the  size  of  his  beneficial  holding  and  of  any  changes  in  it, 
and  the  company  should  transmit  the  information  to  shareholders  through  the  press; 
the  fine  for  non-disclosure  should  be  substantial. 

(14)  Subsidiary  and  associated  companies 

By  holding  50  per  cent,  or  less  of  the  capital  of  another  company,  a company  escapes 
the  obligation  to  group  accounts  and  can  conceal  important  information  about  its 
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earnings  and  assets.  It  should  be  obligatory  to  disclose  in  the  accounts  the  name  and 
business  of  every  company  in  which  an  investment  of  any  kind  is  held;  the  size  of 
the  investment  should  be  given  and — in  the  case  of  investment  in  a non-quoted  company 
— the  last  audited  figures  of  trading  profit  and  net  assets  and  the  dividend  paid. 

(16)  Take-over  bids 

(а)  The  bidder  should  be  obliged  to  disclose  his  identity  at  the  outset. 

(б)  He  or  his  agent  should  produce  a banker’s  guarantee  of  his  ability  to  meet  full 
acceptance  of  the  bid. 

(c)  He  should  provide  full  details  of  the  number  and  average  price  of  voting  shares 
in  the  company  for  which  he  is  bidding  acquired  before  the  announcement  of  the  hid 
and  after  it. 

(d ) No  bid  should  be  open  for  less  than  a month,  and  directors  should  be  required 
to  provide  holders  with  all  relevant  information  within  a month  of  learning  about  the 
bid. 

(e)  All  bids  should  be  notified  to  the  press. 

(/)  The  precise  result  of  every  successful  bid  should  be  published. 

(g)  The  time  during  which  a bidder  can  compulsorily  acquire  the  minority  and  the 
minority  can  demand  to  be  acquired  should  be  brought  into  line,  and  bid  circulars  in 
such  circumstances  should  clearly  state  the  legal  position. 

(h)  Details  of  all  compensation  and  other  payments  accruing  to  directors  as  the 
result  of  a bid,  whether  or  not  they  are  to  remain  in  office,  should  be  published  and 
made  subject,  as  far  as  possible,  to  the  approval  of  members  before  the  bid  can  go 
through. 

CO  A bidder  should  be  obliged  to  state  whether  or  not  he  intends,  if  successful,  to 
retain  the  Stock  Exchange  quotation. 

(17)  Prospectuses 

The  result  of  a prospectus  issue — amount  subscribed  and  details  of  allotment — 
should  be  published  in  the  morning  press  before  Stock  Exchange  dealings  are  allowed 
to  begin. 

(19)  Unit  trusts 

Managers  should  publish  full  information  about  the  composition  of  a trust’s 
portfolio  at  least  twice  a year. 

(21)  Company  accounts 

(a)  Fixed  assets  should  be  revalued  at  least  once  a decade  unless  the  directors  can 
produce  a professional  opinion  that  revaluation  would  produce  a figure  not  significantly 
different  from  that  shown  after  depreciation  in  the  accounts. 

(b)  The  value  of  stocks  and  work-in-progress  for  tax  purposes  should  be  noted  if 
different  from  that  shown  in  the  accounts  and  an  explanation  given  of  the  discrepancy. 

(c)  Companies  which  have  acquired  interests  of  more  than,  say,  30  per  cent,  in 
other  companies  during  the  year  should  include  with  the  group  accounts  a statement 
of  their  interests  and  the  accounts  of  each  company  in  which  such  an  interest  has  been 
acquired  for  its  most  recent  financial  year.  Companies  with  a diversity  of  interests 
should  state  each  year  the  proportion  of  assets  and  profits  attributable  to  each. 

(tf)  There  may  be  a case  for  having  only  two  kinds  of  reserve — distributable  and 
non-distributable — supported  by  a note  about  any  tax  liability  involved  in  distribution. 

(e)  Before  striking  the  net  trading  profit,  full  details  should  be  given  of  directors’ 
expenses  allowed  for  tax,  agency  fees,  pension  fund  contributions,  and  depreciation. 
The  accounts  should  indicate  the  amounts  actually  allowed  by  the  tax  authorities  for 
depreciation  and  provide  an  explanation  of  any  significant  variation  from  the  amount 
shown,  while  the  auditor  should  be  expected  to  indicate  whether  he  thinks  the  amount 
shown  either  excessive  or  insufficient 

(f)  There  is  no  longer  any  reason  to  allow  exemption  from  the  usual  accounting 
requirement  to  shipping  companies,  banks  or  insurance  companies. 

68 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


(g)  Turnover  figures  should  be  provided,  and  ideally  some  figures  of  manufacturing 
costs. 

(/i)  All  changes  in  amounts  liable  under  directors’  service  contracts  should  be  shown 
in  the  accounts  and  made  subject  to  ratification  in  general  meeting. 

(22)  Auditors 

A full  explanation  should  be  provided  for  any  change  of  auditor  both  by  the  company 
and  by  the  auditor.  The  explanation  should  be  given  both  to  shareholders  and  to 
some  such  watch-dog  body  as  the  Board  of  Trade. 

(26)  Internal  Management  etc. 

Present  voting  procedure  is  inadequate.  We  suggest  that: 

(а)  Members  should  be  supplied  with  a separate  two-way  proxy  on  each 
resolution. 

(б)  Full  information  should  be  supplied  well  in  advance  about  each  resolution 
and  the  case  for  it. 

(c)  All  special  and  extraordinary  resolutions  should  be  decided  by  postal  ballot 
on  not  less  than  three  weeks’  notice. 

(d)  All  circulars  issued  by  directors  or  others  soliciting  proxies  should  be  cleared 
with  some  such  body  as  the  Board  of  Trade  for  accuracy  and  adequacy. 

(c)  Any  member  other  than  a director  who  obtain  proxies  representing  10  per  cent, 
or  more  of  the  class  of  shares  voting  on  any  resolution  should  be  entitled  to 
demand  from  the  directors  all  information  relevant  to  the  matter  at  issue; 
if  he  still  wishes  to  oppose  it,  the  matter  should  be  decided  by  postal  ballot 
held  not  less  than  three  weeks  later,  and  all  reasonable  expenses  should  be  met 
by  the  company. 

(/)  Pension  funds  to  which  a company  contributes  should  either  be  prohibited  from 
holding  shares  in  the  company  or  its  associates  or  should  not  be  allowed  to 
exercise  their  votes:  all  such  pension  funds  should  publish  details  of  their 
investments  with  the  company  accounts. 

(g)  Sizeable  cross-holdings,  direct  and  indirect,  should  be  prohibited.  No 
company  should  be  allowed  to  hold  more  than  so  much  of  the  voting  capital — 
unless  acquired  through  a bid  which  brings  its  holding  to  over  50  per  cent. — of 
any  company  which  already  holds  that  much  of  its  own  voting  capital  or  has  an 
interest,  at  however  many  removes,  in  a company  which  holds  that  much  of 
its  voting  capital. 

(29)  Other  matters 

The  Stock  Exchange  has  not  the  resources  to  act  as  a full-time  financial  watch-dog 
and  is  reluctant  to  make  use  of  its  only  sanction,  suspension  of  quotation;  the  Board  of 
Trade  seems  reluctant  at  present  to  make  adequate  use  of  the  powers  it  possesses. 
There  may  well  be  a case  for  setting  up  a body  charged  with  supervising  the  financial 
scene  as  a whole,  which  would  maintain  liaison  with  all  other  official  and  unofficial 
bodies  working  in  the  same  field  and  which  would  make  recommendations  for  more 
formal  action  when  necessary.  Such  a body  would  have  to  be  adequately  staffed  with 
professionals  who  had  experience  of  the  City  but  there  might  be  no  need  to  equip  it 
with  special  powers. 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Commttee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
ofP Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act  1916  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practces, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and  the 
rights  of  shareholders;  and  generally  to  recommend  what  changes  m the  law  are 
desirable: — 


The  Right  Honourable  Lord  Jenkins  (Chairman). 
Mr.  Frederick  Rudolph  Althaus. 


Mr.  Eric  Albert  Bingen. 

Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 


Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 


Mrs.  Margot  Naylor. 

Mr.  Gordon  William  Humphreys  Richardson. 

Mr.  Charles  Hilary  Scott. 

Mr.  Ron  Smith. 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


(Signed)  R.  Maudling. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 


SECOND  DAY 

Friday,  30th  September,  1960 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 

Mr.  F.  R.  Althaus.  Professor  L.  C.  B.  Gower,  M.B.E. 

Mr.  E.  A.  Bingen.  Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A 

Mr.  L.  Brown.  ( Questions  641  to  721  only ) 

Sir  George  Erskine,  C.B.E.  (Questions  Mr'  K'  W’  MACfaNNON’  QC’ 

418  to  539  and  641  to  721  only)  Mr.  R.  Smith. 

Mr.  P.  E.  Thornton  (Secretary) 

Mr.  J.  A.  E.  Davies  (Assistant  Secretary) 


Mr.  I.  M.  Gluckstein  and  Mr.  H 


418.  Chairman : Mr.  Gluckstein,  you 

are  the  Chairman  of  J.  Lyons  & Co.  Ltd. 
and  you,  Mr.  Lofthouse,  are  the  Secre- 
tary?  Mr.  Gluckstein-.  Yes,  Sir. 

419.  We  are  very  much  obliged  to  you 
for  your  interesting  memorandum  and  for 
coming  to  help  us  with  your  oral  evidence 
today.  As  to  your  memorandum  we  have 
read  it  and  I have  no  doubt  will  read  it 
again,  so  we  do  not  propose  to  trouble 
you  with  detailed  references  to  all  the 
provisions  you  have  dealt  with,  but  we 
will  confine  ourselves  to  those  which 
develop  the  main  points  which  you  seem 
to  us  to  make.  Y ou  begin  with  the  incor- 
poration of  companies,  and  about  that 
you  say  that  no  useful  purpose  is  now 
served  by  limiting  a company’s  objects. 
This  is  paragraph  1 on  page  1 of  your 
memorandum.  Could  you  develop  that? 
— — Mr.  Lofthouse:  I would  say  on  that, 
Sir,  actually  it  is  not  from  our  company’s 
point  of  view  a very  important  point.  We 
have  not  been  concerned  in  incorporation 
of  a public  company  for  40  or  50  years, 
and  we  just  put  the  point  that  we  thought 
it  did  seem  that  that  is  the  position  today. 
If  the  memorandum  is  well  drawn  today 
you  can  do  very  nearly  anything  you  like. 

I make  the  point  but,  speaking  for  the 


(81128) 


. E.  Lofthouse  called  and  examined. 


Lyons  Company,  it  is  not  of  great 
importance  to  us. 

420.  Of  course  the  formal  memo- 

randum now  in  common  use  has  been 
criticised  in  several  quarters,  I think,  as  a 
prolix  document  which  really  goes  beyond 
anything  that  was  contemplated  in  the 
Companies  Acts  in  the  way  of  object 
clauses. Yes. 

421.  You  are  no  doubt  familiar  with  the 

old  form  in  the  schedule  to  the  Act  which 
confines  the  objects  severely  to  running  a 
line  of  steamships  or  something  of  that 
sort,  and  simply  adds  matters  incidental 
to  that  main  object.  If  you  compare  that 
with  the  memorandum  of  association  of 
J.  Lyons  and  Co.  Ltd.,  you  will  find  that 
in  that  document  power  is  taken  to  do 
very  many  things  so  that  it  would  be 
difficult  to  find  any  activity  that  could  not 
be  covered  by  your  object  clauses.  That 
is  how  it  stands,  is  it? Yes. 

422.  And  from  what  you  have  said  I 

understand  your  company  is  content  to 
let  matters  rest  at  that? Yes. 

423.  And  as  a matter  concerning  all 
companies,  what  is  your  view?  Do  you 
think  it  is  best  that  the  long  form  should 
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persist— I gather  that  is  your  view?- — 
My  personal  view  is  that  I think  the  time 
has  gone  when  you  should  need  all  these 
objects.  It  does  seem  to  me  that  a 
company  should  be  allowed  today  to  do 
anything  it  wants.  And,  as  I say,  at  the 
present  time  you  put  in  such  a long  list 
that  you  get  there  anyway. 

424.  If  you  were  a dictator  and  you 
were  setting  about  revising  the  Companies 
Act  in  what  you  thought  the  best  way  so 
as  to  make  it  the  best  kind  of  Act  in  every 
respect,  would  you  do  anything  about 
the  memoranda  of  association  or  would 
you  leave  the  existing  law  as  in  your  view 

satisfactory? So  far  as  the  objects  are 

concerned  I think  I would  change  the  law 
so  as  to  allow  a company  either  to  do 
almost  anything  or  to  put  in  things  that 
it  is  not  to  do — that  is  to  say  by  way  of 
exceptions.  I am  suggesting,  Sir,  that 
there  should  not  be  a greater  restriction 
than  there  is  today,  and  that  the  objects 
clauses  should  be  shortened  by  making  it 
lawful  to  engage  in  various  activities 
without  specifically  saying  so. 

425.  You  think  the  memorandum 

should  enable  the  company  to  do  in 
effect  everything  that  a natural  person 
could  do? Yes,  Sir. 

426.  And  would  you  make  that  subject 

to  any  qualification  or  control? 1 do 

not  think  I would,  Sir. 

427.  And  would  you  allow  the  memo- 
randum, widened  as  you  suggest,  to 
stand  as  the  document  defining  and 

limiting  the  powers  of  the  company? 

Yes,  I think  so. 

428.  And  you  would  be  content  with 

that? Yes. 

429.  Then  I think  we  can  pass  from 

that  . . . If  I may  just  add  I am 

suggesting— I think  this  is  being  suggested 
from  many  quarters — that  in  any  case 
incidental  powers,  like  the  right  to  borrow 
money  and  so  forth,  do  not  really  belong 
as  objects.  You  have  usually  got  in  that 
you  can  mortgage  the  company’s  pro- 
perty, you  can  borrow  money  and  all 
sorts  of  things  like  that.  Whatever  is 
decided  about  the  objects,  I think  those 
things  should  certainly  be  covered  without 
the  necessity  for  having  them  appear  in 
the  memorandum  itself. 


430.  That  is  to  say  you  would  adopt 
the  plan  which  I believe  has  been  adopted 
in  various  other  countries  which  have 
broadened  on  our  company  law,  that 
plan  being  to  schedule  to  the  Act  the 
various  ancillary  powers  which  any 
company  ought  to  have,  and  to  enact 
that  the  company  shall  have  these  powers 
without  the  necessity  for  mentioning 

them  in  the  memorandum? That  is 

right.  Sir. 

431.  But  subject  to  that  you  are  content 
with  the  existing  law  but  would  like  to 
see  the  memorandum  made  if  anything 

still  more  comprehensive  than  it  is? 

Yes. 

432.  What  you  are  really  aiming  at  is 
conciseness  in  the  document  ? — - — That  is 
right.  Sir. 

433.  You  want  its  effect  to  be  as  general 

as  possible? That  is  right.  Sir. 

434.  Unless  you  have  anything  further 

to  say  on  that  topic  I think  we  can  pass 
from  it. No,  Sir. 

435.  The  next  heading  concerns  dona- 
tions by  companies  for  charitable  and 
political  purposes,  and  about  that  you. say 
in  your  memorandum  that  you  consider 
that  donations  for  these  purposes  should 
be  entirely  at  the  discretion  of  the  directors 
and  that  there  should  be  no  limitation  or 
restriction.  Then  in  regard  to  donations 
for  political  purposes  you  point  out  that 
most  companies  are  directly  concerned 
with  political  issues,  your  company,  for 
example,  being  concerned  with  the  law 
relating  to  food,  and  presumably  you 
might  from  time  to  time  wish  to  support 
or  oppose  particular  legislation  affecting 
your  business,  and  in  such  a case  you 
very  reasonably  say  that  your  company  or 
the  directors  ought  to  have  an  absolute 

discretion  as  to  their  expenditure? 

Mr.  Gluckstein : Yes,  Sir. 

436.  Then  turning  to  the  wider  matter 
of  donations  for  charitable — and  I think 
one  should  add  benevolent— purposes  you 
say  there  should  be  an  unfettered  discre- 
tion. But  would  you  qualify  that  by 
saying  that  the  object  to  which  the 
company  contributes  must  be  one  which 
can  reasonably  be  supposed  to  benefit  the 
company  in  some  way  or  other.— 
Without  any  doubt,  Sir.  We  are  dealing 
now.  Sir,  with  charitable  donations? 
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437.  Yes,  charitable  and  benevolent. 

I add  benevolent  to  make  a wide  field. 

We,  Sir,  in  our  company  look  upon  these 
donations  generally  as  conducing  to  good 
trade  or  public  relations.  I think  I can 
say  we  are  conscious  of  the  fact  that  any 
money  we  give  away  is  the  shareholders’ 
money,  therefore  unless  we  think  it  is  in 
the  ultimate  interest  of  the  company,  that 
is  the  shareholders,  we  will  not  give  it. 
That  may  sound  cold-blooded,  but  we 
think  you  cannot  deal  with  other  people’s 
money  in  the  way  you  can  your  own,  but 
we  do  feel  we  should  have  unlimited 
discretion  to  do  that  where  we  really  think 
it  is  in  the  company’s  or  the  shareholders’ 
interest. 

438.  Of  course  one  can  take  many 
examples.  There  might  be  some  benevo- 
lent fund  outside  your  organisation — a 
benevolent  fund  standing  by  itself — which 
provided  benefits  for  people  retiring  from 
trades  of  the  kind  with  which  your 

company  is  concerned. 1 think  we 

would  want  to  subscribe  to  that — in  fact 
we  do  do  so.  Our  own  staff  on  occasions 
have  had  benefits  from  trade  benevolent 
associations.  It  might  be  the  benevolent 
association  of  somebody  who  is  very 
important  to  us  in  the  business  and  whom 
perhaps  we  thought  it  would  be  unwise 
to  refuse. 

439.  That  kind  of  example  would  be  a 
case  of  a donation  which  pretty  clearly 
would  be  likely  to  benefit  the  company? 
Yes. 

440.  But  then  one  may  spread  it  wider 
than  that.  Supposing  there  is  some 
disaster  at  the  other  end  of  England,  or 
indeed  somewhere  in  a country  overseas, 
and  a fund  is  launched  by  the  Lord  Mayor 
— or  whoever  it  may  be.  Would  you 
think  it  right  to  contribute  to  that  kind 

of  fund? May  I put  it  this  way?  If 

there  is  a Lord  Mayor’s  appeal  we  usually 
think  it  is  unwise  not  to.  In  other  words 
if  you  do  not  it  may  be  bad  for  the 
company.  If  there  is  an  appeal  from  the 
Lord  Mayor,  it  is  usually  in  the  form  of  a 
national  appeal  which  appears  in  the  press, 
and  the  leading  companies  appear.  We 
do  not  think  it  is  good  for  the  prestige — 
and  therefore  the  good — of  the  company 
to  stay  out. 

441.  You  mean  somebody  would  run 
his  finger  down  the  list  and  say  “ Where 


is  Lyons?  They  are  doing  very  well, 
I would  have  expected  them  to  contri- 
bute”?  Yes,  it  sounds  cold-blooded, 

but  it  is  the  only  way  to  look  at  it. 

442.  As  regards  expenditure  of  this 
particular  description,  do  you  think  it 
ought  to  be  shown  in  the  annual  accounts 
by  way  of  a note  or  otherwise  so  that  the 
shareholders  may  know  how  much  of 

their  money  is  going  on  that  ? 1 do  not 

see  any  reason  why  it  should  be. 

443.  Why  it  should? No.  I do  not 

think  it  is  all  that  vast.  It  is  not  likely  to 
be  very  serious  if  we  did  show  it,  but  it 
could  have  the  effect  of  making  us  look 
mean — or  it  could  have  the  effect  of 
making  us  look  extravagant.  I do  not 
have  any  strong  feeling  about  it.  I would 
have  thought  better  not. 

444.  On  the  whole  not? On  the 

whole  not,  but  I do  not  feel  very  strongly 
about  it. 

445.  The  next  matter  you  deal  with  is 

under  heading  7,  which  is  the  matter  of 
voteless  shares — shares  carrying  no  voting 
rights  or  restricted  voting  rights.  And  I 
gather  that  from  your  own  experience 
and  on  principle  you  are  strongly  against 
the  view  that  such  shares  should  be 
prohibited? We  are.  Sir. 

446.  I am  speaking  of  voteless  shares  in 

the  sense  of  shares  which  have  no  votes  at 
all,  if  you  follow  me. Yes. 

447.  And  you  deal  in  detail,  very 

interestingly  if  I may  say  so,  with  a case 
in  your  own  experience — that  was  your 
amalgamation  with  Horniman  and  Com- 
pany, was  it  not? Yes. 

448.  In  which  voteless  shares  were 
used,  you  say,  to  the  great  advantage  of 

all. That  was  the  first  time  that  we  had 

thought  about  voteless  shares — it  may 
have  been  the  first  time  anybody  had 
thought  about  them.  The  point  about  it 
was  this:  we  were  buying  the  business 
from  the  Horniman  family  and  it  was 
suddenly  realised  fairly  late  in  the  proceed- 
ings— and  I am  speaking  really  from  hear- 
say, I was  otherwise  engaged  at  the  time, 
but  I think  I know  what  happened — that 
if  the  Horniman  family  were  given  this 
large  number  of  shares  they  could  be  of 
some  importance  in  the  company’s 
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affairs.  Therefore  the  idea  was  thought 
up  of  letting  them  have  shares  without  a 
vote,  and  they  were  quite  satisfied.  But  as 
I think  we  said  in  our  memorandum  in 
thinking  you  are  buying  company  B you 
may  in  fact  find  that  company  B has 
gained  control  of  your  company;  and  it 
could  happen  because  you  have  given 
them  too  many  votes.  The  Horniman 
shares  were  over  74,000  which  would 
have  been  at  that  time  a considerable 
block  of  shares  in  what  was  then  a 
comparatively  small  company.  That  was 
the  history  of  it. 

449.  And  it  did  work  satisfactorily  in 

practice,  did  it  not? It  did  not  in  fact 

matter  because  the  Horniman  family  sold 
most  of  their  shares  very  shortly  after- 
wards. But  that  we  did  not  know  was 
going  to  happen. 

450.  But  it  is  right  to  say — passing  from 

your  particular  case  to  general  principles 
— it  is  right  to  say,  is  it  not,  that  you 
support  the  continuance  of  voteless 
shares? Very  strongly.  Sir. 

451.  And  you  say  you  see  no  reason 

for  doing  away  with  them? That  is  so. 

452.  What  would  you  say  of  the 
proposition  that  it  would  be  reasonable 
to  give  the  holders  of  voteless  shares  the 
right  to  receive  notices  of  and  attend  at 
meetings,  and  possibly  to  speak  at 
meetings  albeit  they  were  not  allowed  to 

vote  ? 1 would  see  little  or  no 

objection  to  it. 

453.  No  objection  to  that? In  fact 

— Mr.  Lofthouse  will  correct  me — but  I 
think  at  this  moment  if  anybody  was  a 
holder  of  voteless  shares  and  wrote  and 
said  he  wanted  to  come  to  the  meeting, 
we  would  tell  him  he  could  although  he 
was  not  entitled  to.  I do  not  expect  we 
would  allow  him  to  speak,  but  we 
should  see  no  objection  to  it  as  long  as 
one  could  take  the  proper  precautions  to 
see  that  he  did  not  vote. 

454.  Yes,  I see.  But  you  probably 

would  not  allow  them  to  speak? 

Mr.  Lofthouse : At  the  present  time  if 
anybody  writes  and  says  “ I would  like  to 
attend  the  meeting  ” — that  is  any  share- 
holder who  is  not  entitled  to  come — 
I write  and  say,  “ Yes,  you  can  come  on 
the  understanding  you  take  no  part  in  the 


proceedings  ”.  In  other  words  he  cannot 
speak  or  do  anything  there  but  he  can 
attend. 

Mr.  Gluckstein:  But  I would  see  no 
objection  even,  if  it  were  allowed,  to 
making  a speech.  One  would  have,  as  I 
have  said  just  now,  to  be  able  to  take 
proper  precautions  to  see  that  he  did 
not  vote. 

455.  That  might  be  a difficulty  in  a 

largely  attended  meeting? Mr.  Loft- 

house: It  is  a bit  difficult. 

Mr.  Gluckstein : I think  we  could  get 
over  it. 

456.  Give  them  a pink  card  or  some- 
thing?  Something  like  that. 

457.  Then  there  is  this  point  put 
against  you  on  voteless  shares.  Supposing 
you  have  a capital  consisting  of  £100 
divided  into  500  A ordinary  shares  and 
500  B ordinary  shares,  and  the  articles 
provide  that  the  powers  of  voting 
attached  to  the  share  capital  should 
belong  to  the  A shares  exclusively.  What 
about  this  possibility?  Conceivably  the 
A shareholders  might  use  their  votes, 
being  the  only  votes  attached  to  any 
shares,  for  the  purpose  of  altering  the 
rights  of  the  B shares  and  saying  that  they 
were  not  to  be  entitled  to  any  more  than 
ten  per  cent,  dividend,  or  were  not  to  be 
entitled  to  have  their  capital  returned  in 
a winding  up  until  after  the  A shares 

had  had  theirs. 1 am  not  a lawyer. 

Sir,  but  I should  have  thought  that  was 
against  the  law. 

Mr.  Lofthouse:  I would  not  have 

thought  they  could  do  that  without  a 
class  meeting — not  change  their  rights. 

458.  Might  it  not  depend  on  whether 
in  the  particular  case  under  consideration 
the  A shares  and  the  B shares  could  be 
regarded  as  separate  classes  for  all 
purposes?  Your  answer  there  might  be 
that  in  any  ordinary  form  of  articles 
conferring  rights  of  voting  on  one  part 
of  the  shareholders  only,  it  would  be  a 
wrongful  discrimination  against  those  who 
had  no  votes  to  make  their  rights  different 

from  those  who  had? Mr.  Gluckstein : 

I would  have  thought  that  could  not  be 
done  to-day.  But  if  it  could  I think 
that  would  be  wrong  and  the  law  should 
be  altered  so  that  the  B shares  could  not 
be  treated  like  that. 
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459.  Speaking  for  myself  it  is  not  a 
proposition  which  I would  have  supported 
with  any  great  gusto  in  the  Chancery 
Division.  I would  not  have  expected  my 
submissions  to  be  very  well  received.  But 
there  it  is,  that  point  has  been  put  forward 
so  I thought  I would  mention  it  to  you  and 
your  answer  is  that  you  cannot  think  that 
such  a transaction  could  be  regarded  as 

legal? Mr.  Lofthouse:  That  is  right, 

Sir. 

Mr.  Gluckstein : Adding  to  it,  that  if  it 
is  legal  it  should  be  changed. 

460.  Yes,  that  is  important.  Then  there 

is  this  proposition  put.  Granting  the 
existence  of  voteless  shareholders  who  in 
general  have  no  voting  rights  at  all,  would 
it  be  right  to  allow  voteless  shareholders  a 
right  of  voting  on  certain  particular 
matters  of  importance  comparable  to 
that  one  finds  attached  sometimes  to 
preference  shares?  For  instance  would 
it  be  right  or  reasonable,  do  you  think,  to 
give  the  voteless  shares  a right  of  voting 
on  the  question  of  winding  up  the  com- 
pany?  1 think  I read  this  in  one  of  the 

memoranda  submitted  to  you,  and  it  did 
seem  to  have  much  merit.  I do  not  mean 
that  impertinently.  I can  conceive  of 
certain  circumstances  where  there  should 
be  a right  of  recourse  to  the  court  who 
would  decide  whether  they  should  have  a 
vote.  I would  see  no  harm  in  it  if  there 
were  special  circumstances  in  which  you 
could  go  to  the  court.  Winding  up,  I 
would  have  thought,  was  a very  reasonable 
one. 

461 . And  you  might  have  a case  where 

no  dividends  at  all  had  been  paid  for 
some  considerable  time  which  would  have 
to  be  specified.  The  answer  you  suggest 
is  that  when  a situation  has  arisen  where 
it  seems  that  in  fairness  it  might  be  right 
for  the  voteless  shares  to  be  given  a vote, 
then  provision  should  be  made  under 
which  the  voteless  shareholders  could 
apply  to  the  court  for  an  order  that  on 
this  particular  occasion  they  were  to  be 
allowed  to  vote? Yes,  Sir. 

462.  That  fairly  states  your  view  on 

that  question? 1 think  the  word  used 

in  another  connection  is  where  the  share- 
holders are  “ oppressed  ”.  That  would 
not  be  quite  correct,  but  I think  if  the 
shareholders  were  in  a way  oppressed 
they  should  have  a right  to  go  to  the  courts. 


463.  Of  course  there  are  various  provi- 
sions dealing  with  oppression  both  by 

statute  and  the  common  law. This  is 

not  strictly  oppression — this  is  suffering. 

464.  It  is  difficult  to  generalise,  but  a 
situation  of  the  kind  might  well  arise 
where  there  was  no  question  of  oppression. 
Yes,  Sir — rather  suffering  than  op- 
pression, perhaps.  Yes,  I would  see  no- 
objection. 

465.  Then  this  question,  also  on  voteless 

shares:  it  has  been  pointed  out  as  one 
would  expect  that  on  take-overs,  mergers 
and  so  on  the  voting  shares  are  found  to 
command  a larger  price  than  the  voteless 
shares.  And  I think  you  say  in  your 
memorandum  that  that  obviously  is 
because  the  voting  shares  carry  control  of 
the  company? Yes,  Sir. 

466.  That  would  account  for  the 
difference  in  price.  Then  this  rather 
philosophical  question  is  put — ought  the 
voting  shares  to  profit  by  the  right  of 
control,  seeing  that  the  assets  to  which  the 
control  relates — that  is  to  say  the  assets  of 
the  company — have  in  part  been  provided 

by  the  voteless  shareholders. If  I 

could  give  you  this  example — it  can  easily 
happen,  I suppose,  in  a company  that  a 
group  of  people  between  them  hold  51 
per  cent,  of  the  votes,  all  the  shares  being 
voting  shares.  That  51  per  cent,  would 
presumably  command  a very  much  higher 
price  than  the  remaining  49,  so  that  even 
if  they  all  had  votes  someone  who  has 
the  last  two  shares,  so  to  speak,  is  able  to 
command  a very  much  higher  price 
because  he  is  the  man  who  has  the 
ultimate  control.  I think  I am  right  that 
there  was  a much  talked  about  case  a 
year  or  two  ago  where  somebody  sold 
some  controlling  shares — and  voting 
shares — regardless  of  the  interests  of  the 
minority  of  voting  shareholders. 

467.  You  see  the  point  is  put — and  as  I 
say  it  is  rather  philosophical  or  meta- 
physical, which  is  a convenient  expression 
to  describe  something  one  does  not  quite 
understand — -that  the  control  belongs  to 
the  general  body  of  shareholders  or 

should  do. Y es,  but  as  I say  if  they  are 

all  voting  shares  and  a group  of  people 
have  51  per  cent.,  they  still  have  control. 
I do  not  see  how  you  stop  them  selling 
their  51  per  cent,  by  law.  I do  not  say  I 
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agree  with  anybody  doing  it — that  is  a 
different  matter— but  I do  not  see  how  you 
can  say  you  cannot  go  and  sell  your  51  per 
cent,  unless  all  the  other  shareholders  are 
going  to  get  the  same  price. 

468.  Without  dividing  up  amongst 
your  fellow  shareholders,  voting  and 
voteless,  the  proportion  of  the  value  of 
shares  attributable  to  control  ? _ You  look 
rather  horrified — I do  not  say  it  is  a very 
good  point,  but  it  is  one  point  that  has 

been  put  on  this  topic. I do  not 

understand.  If  you  are  to  have  a free 
market  and  assume  there  are  no  voteless 
shares,  I do  not  see  how  you  prevent  the 
man  who  happens  to  have  the  majority  of 
the  shares  selling  them  for  any  price  he 
likes. 

469.  One  might  add  this — the  Estate 
Duty  Office  has  no  doubt  as  to  the  persons 
to  whom  the  control  belongs  when  it  comes 

to  assessing  duty  on  his  death. I 

believe  that  is  so. 

470.  And  in  my  experience  it  is  always 
a matter  to  which  they  attach  prime 
importance.  This  block  of  shares  on  the 
Stock  Exchange  may  be  worth  so  much, 
but  it  carries  control,  and  they  duly  tax 
the  deceased  shareholder  on  those  shares 
which  do  carry  control.  Perhaps  that  is 
a matter  which  we  cannot  really  pursue 

very  much  further. 1 do  not  see  how 

anything  can  be  done  if  you  are  going  to 
have  a free  market  in  shares.  There  are 
people  here  who  are  much  more  qualified 
than  I am  to  answer  that. 

471.  Very  well.  Then  we  can  pass  from 
that  one.  You  say  in  sub-paragraph  (/) 
of  your  evidence  under  heading  7 which  is 
still  on  voteless  shares: 

“ To  provide  that  shares  should  confer 
votes  proportionate  to  their  interests  in 
the  c equity  ’,  unless  only  one  class  of 
ordinary  share  with  equal  equity  right  is 
permitted,  would  produce  a great  crop  of 
anomalies.” 

And  the  question  arises  out  of  that, 
what  kind  of  anomalies  have  you  in  mind  ? 

You  have  a class  of  share  known  as  a 

preferred  ordinary  or  participating  pref- 
erence. There  are  so  many  kinds  of 
shares  which  may  under  certain  circum- 
stances have  votes  and  not  under  other 
circumstances.  Are  you  going  to  give 


them  votes  or  is  it  suggested  you  should 
give  them  votes  in  all  cases  ? 

472.  The  point  is  taken,  I suppose — or 
the  way  you  meet  this  point  is  in  this 
sort  of  way,  is  it  not — that  obviously  you 
cannot  deal  with  this  matter  of  voting 
rights  by  saying  that  each  share  should 
carry  one  vote.  One  starts  from  that 
because  you  can  have  sub-divisions  of 
shares  and  so  on.  Y ou  can  have  some  of  a 
pound  and  some  of  a shilling,  and  if 
they  each  carry  one  vote  then  of  course 
the  shilling  shareholders  would  swamp 
the  others,  so  that  will  not  do.  As  an 
alternative  to  that  you  can  say  one  vote 
for  every  £1  nominal  of  share  capital 
held.  That  is  a possible  way  of  doing  it? 

Mr.  Lofthouse : In  our  case,  Sir,  we 

have  got  an  ordinary  share  of  £1  and  we 
have  got  a proportional  profit  share  of  £1 . 
The  price  of  one  on  the  market  is  about 
£4,  the  other  is  about  15r.  6d. — and  the 
latter  gets  a fifth  of  the  dividend.  So  that 
is  just  one  other  instance — I believe  there 
are  quite  a lot  of  these  difficulties. 

473.  I was  trying  to  test  this.  Obviously 

one  vote  per  share  is  no  protection.  Then 
if  you  give  one  vote  for  every  pound 
of  share  capital  held  you  run  into  the 
kind  of  difficulties— if  you  are  working 
out  what  some  people  call  a fair  scheme 
of  voting — which  you  mention;  that  is  to 
say  you  may  have  preference  shares,  you 
may  have  participating  preference  shares, 
you  may  have  deferred  shares,  and  each 
of  these  would  give  a different  interest  in 
the  equity. Mr.  Gluckstein:  Yes,  Sir. 

474.  And  you  say  it  would  really  be 
impossible  to  disentangle  or  define  the 
voting  rights  to  be  attached  to  all  these 
various  classes  of  share  so  as  to  make 
them  commensurate  with  the  share- 
holder’s interest  in  the  equity.  That  is 

really  what  it  comes  to? To  do  so 

equitably. 

475.  Yes.  And  when  you  refer  to 
anomalies  in  your  memorandum  you 

mean  difficulties  of  that  sort,  do  you? 

Mr.  Lofthouse:  Yes,  Sir. 

476.  Then  you  submit  in  your  memo- 
randum that  if  voteless  shares  had  not 
been  permitted  many  family  businesses 
would  have  been  inhibited  as  to  getting 
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further  finance  because  they  might  well 
not  have  wanted  the  control  to  pass  into 

the  hands  of  strangers? Mr.  Gluck- 

stein : Yes,  Sir. 

477.  It  is  put  that  quite  apart  from 
issuing  voteless  shares,  various  expedients 
could  be  adopted  to  provide  such  a 
family  company  with  capital  without 
giving  up  any  voting  power,  and  it  is  said 
that  might  be  done  by  means  of  loans 
of  various  kinds — income  notes,  that 
kind  of  thing — securities  whose  interest 
in  the  profits  and  assets  was  made  pari 
passu  with  that  of  the  ordinary  share- 
holder but  whose  holders  were  neverthe- 
less creditors  and  not  shareholders,  and 
had  no  vote.  What  would  you  say  of  an 

arrangement  of  that  kind? 1 think 

recently  there  was  an  issue  by  a very 
well  known  firm  of  preference  shares  in  a 
business  where  the  family  still  retained 
all  the  ordinary  shares — -I  think  I am  right 
about  that.  I see  no  objection  to  it, 
but  I do  not  see  why  you  should  be 
limited  to  that  sort  of  issue  and  be  unable 
to  give  the  public  a chance  of  buying  a 
share  which  has  an  equity  interest,  as 
well  as  preference  shares. 

478.  You  include  preference  shares 
which  I think  on  all  hands  it  is  agreed 
can  be  made  voteless  or  only  voting  in 
certain  circumstances.  So  that  is  a 
possibility.  Would  the  type  of  loan  I 

have  described  be  a possibility? No, 

Sir,  I do  not  think  it  would. 

479.  And  anyway  you  say  there  is  no 
reason  for  the  law  to  dictate  how  a 
company  shall  carry  on  its  business. 
There  is  no  reason  for  doing  that  unless 

some  clear  abuse  is  shown? Unless  a 

clear  reason  is  shown  that  it  is  bad  for 
the  country. 

480.  The  next  matter  is  heading  11 

which  is  disclosure  of  ownership  and 
control — paragraph  11  on  page  6 of  your 
memorandum. Yes,  Sir? 

481.  You  come  out  strongly  against 
any  legislation  requiring  disclosure  of 
nominee  holdings.  Do  you  admit  any 
qualification  of  that  general  view?  If  I 
might  explain  what  I mean.  Would  you 
think  it  reasonable  that  either  the  directors 
or  the  other  shareholders  should  be 
entitled  to  be  informed  where  some 
.individual  had  become  entitled  to,  say. 
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10  per  cent,  or  more  of  the  issued  capital? 
If  it  appeared  probable  that  one  individual 
held  through  nominees,  say,  10  per  cent, 
of  the  capital  of  the  company,  do  you 
think  it  would  be  reasonable  to  legislate 
so  that  the  directors  or  the  general  body 
of  shareholders  could  demand  disclosure 
of  the  beneficial  owner  of  the  shares  in 

question? 1 do  not  think  it  would  be 

reasonable  to  change  the  law,  Sir. 
A certain  amount  of  business  has  to  be 
done,  I think,  always  through  nominees. 
If  I may  give  a somewhat  different 
example.  One  sometimes  wants  to  buy 
property  in  the  name  of  a nominee. 
The  method  of  acquiring  that  property 
may  be  by  buying  shares.  I do  not 
really  see  why  you  should  be  made  to 
disclose  it  and  what  good  it  would  do  to 
anybody  when  you  have  done  it.  But 
perhaps  I have  not  quite  understood  it. 
I am  not  trying  to  ask  you  questions, 
but  I am  not  quite  clear  who  would 
benefit  by  the  change  in  the  law. 

482.  Put  it  this  way.  Someone  through 
a number  of  nominees  is  quietly  buying 
up  the  share  capital  of  the  company  and 
he  hopes  to  do  that  up  to  a point  where 
he  has  got  control,  then  he  will  turn  the 
company  to  his  own  advantage  in  some 
way.  If  his  fellow  shareholders  knew 
that  that  was  what  he  was  after,  might 
they  not  hold  out  for  a higher  price  than 
if  they  knew  nothing — that  there  were  a 
number  of  isolated  dealings  apparently 
unconnected?  You  know  much  more 
about  this  kind  of  thing  than  I do;  I 
should  have  thought  it  was  a device  for 

getting  the  shares  cheap. 1 should  have 

thought — again  with  deference  to  those 
members  of  the  committee  who  know 
much  more  about  it  than  I do — I should 
have  thought  the  price  of  shares  would 
have  risen  so  quickly  and  high  that 
everyone  would  have  known. 

483.  One  remembers  reading  as  a child 
books  about  the  Turf  when  an  enormous 
sum  was  put  on  a horse  in  small  propor- 
tions by  bookies  all  over  England  and 
by  that  means  they  were  able  to  get  vbry 

good  odds — that  kind  of  thing. But 

the  bookmakers,  I believe,  were  able  to 
change  their  rules  accordingly  without 
any  change  in  the  law. 

484.  Yes.  As  to  the  merits  of  pur- 
chasing through  nominees  your  view 
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really  is,  is  it  not,  a share  is  a piece  of 
property  like  any  other  and  if  you 
choose  to  hold  that  in  the  name  of  a 
nominee  there  is  no  reason  why  you 

should  not.  Is  that  your  view? 

Certainly. 

485.  Supposing  someone  sets  about 

buying  most  of  the  housing  property  in  a 
given  neighbourhood  where  house  prop- 
erty is  much  in  demand.  Supposing  he 
buys  each  of  20  houses  in  the  name  of  a 
separate  nominee  and  having  by  that 
means  secured  all  the  housing,  proceeds 
to  put  up  the  rents.  And  then  he  unmasks 
himself  and  says  that  “ Brown,  Jones  and 
Robinson  are  merely  my  nominees,  here 
I am  the  sole  owner  of  all  these  houses 
Would  you  say  ethically  there  was  any- 
thing wrong  with  that? 1 do  not  think 

I would  like  to  do  it  but  I would  not  like 
to  change  the  law  just  to  meet  my  feelings. 

I do  not  think  it  would  be  right  to  change 
the  law.  I have  known  a case  in  my  own 
company  where  we  were  intending  to 
develop  a property  where,  if  it  had  been 
known  that  we  were  buying  the  property 
round  about,  we  would  have  been — if  I 
may  use  the  ugly  word— blackmailed.  In 
fact  the  information  leaked  and  we  nearly 
were  blackmailed.  I do  not  think  it  is  a 
bad  thing  that  you  can  buy  through 
nominees — you  can  only  buy  at  the  price 
the  person  wants  to  sell.  They  do  not 
have  to  sell.  They  can  keep  it  if  they  like. 
If  they  are  willing  to  sell  at  a price  they 
think  is  fair,  I do  not  know  why  we  should 
put  them  in  a position  that  they  can  hold 
us  up  to  ransom. 

486.  And  the  point  is  put  that  it  is 

bad  for  the  morale  of  a company  and  its 
employees  and  so  forth  if  share  dealings 
go  on  the  details  of  which  are  not  forth- 
coming.  1 cannot  express  a view  on 

that,  but  I cannot  really  see  why  it  is.  I do 
not  think  violent  fluctuations  in  the  shares 
of  a company  are  good  for  its  business, 
but  I do  not  think  I can  say  more  than 
that. 

Mr.  Lofthouse : It  is  just  as  bad  for 
morale  when  it  is  announced  who  is 
taking  over.  I should  think  a lot  of  the 
recent  acquisitions  have  created  a lot  of 
feeling — at  least  at  the  time  when  the 
proposals  were  out — amongst  the  staff. 
I should  have  thought  it  applied  in  any 
case. 


487.  You  say  that  what  would  affect 
morale  would  be  doubts  about  the  new 
management  which  seemed  to  be  coming 

in,  so  to  speak  ? Y es.  I do  not  think  it 

is  any  worse  when  the  staff  do  not  know 
the  identity  of  the  take-over  bidder  than 
when  they  do. 

Mr.  Gluckstein:  If  it  is  suggested  that 
someone  is  going  to  acquire  control  of  a 
company  surreptitiously  and  is  going  to 
ruin  the  morale  of  the  people  that  are 
working  for  that  company,  he  is  going  to 
suffer  as  much  as  anybody  because  he  is 
going  to  take  it  over  with  a staff  which  is 
demoralised.  He  would  not  be  very 
clever. 

488.  Perhaps  there  is  not  a great  deal  in 
that  point,  but  it  has  been  suggested  that 
shareholders  are  entitled  to  know  who 
the  other  shareholders  are  with  whom  they 
are  engaged  in  the  joint  venture  which  the 

company  was  set  up  to  carry  out. 1 do 

not  think  I can  comment  on  it.  I see 
nothing  in  it. 

489.  I think  my  only  other  question  on 
this  aspect  of  the  matter  is  whether  you 
can  illustrate  your  statement  that  dis- 
closure of  your  ownership  could  prove  a 
handicap  in  some  cases  to  business 

development. 1 gave  you  one  just  now 

— the  acquiring  of  property.  If  we  were 
going  to  build  a big  hotel  and  in  order  to 
do  so  we  had  to  acquire  some  houses  or 
some  business  premises,  there  can  always 
be  somebody  who  says  “ I know  they  want 
this  very  badly,  I am  not  going  to  move 
unless  they  pay  me  three  or  four  times 
what  the  property  is  worth  ”,  bearing  in 
mind  that  he  has  not  got  to  sell  except 
at  a fair  price  anyway. 

490.  Yes,  I think  I follow  that.  Then 
the  next  one  I want  to  ask  you  about  is 
the  carrying  on  of  business  through 
subsidiary  and  associated  companies. 
That  is  heading  14 — you  will  find  it  on 
page  6 of  your  memorandum.  You  say 
that,  in  your  view,  there  should  be  no 
restriction  and  that  “ any  restriction 
might  well  prove  a serious  handicap  to 
the  marketing  of  goods  and  to  business 
development;  for  example,  a company 
with  an  established  trade  serving  a 
particular  class  of  customer  and  wishing 
to  expand  into  a higher  or  lower  price 
range  would  be  handicapped  if  it  was  not 
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able  to  preserve  its  anonymity  by  trading 
through  a subsidiary  ”.  Can  you  give  an 

example  of  that  sort  of  handicap? 1 

can  give  two,  I think.  If  I am  engaged  in 
the  business  of  selling  very  high  class 
goods  and  I want  to  try  a venture  in 
selling  cheaper  and  less  high  class  goods, 
and  if  I am  trading  under  the  name  of 
Lyons  in  the  first  place  and  now  put  on  an 
article  and  sell  it  as  a Lyons  cake  which  is 
equally  good  value  but  a very  inferior 
article  at  an  inferior  price,  it  is  likely  to 
damage  the  better  class  cake.  People  not 
knowing  about  things  will  say  “ This  is 
not  as  good  as  Lyons  used  to  make”. 
And  the  same  thing  in  reverse — from 
selling  cheap  things  if  you  go  into  the  dear 
market  people  will  say  “ Lyons  are 
charging  more  for  their  cakes  than  they 
used  to  ”,  If  you  do  it  under  different 
names  you  do  obviate  that  muddle.  I 
think  that  would  be  one  example.  The 
other  one  is  this.  When  you  are  engaged 
in  the  wholesale  or  manufacturing  trade 
and  you  want  to  branch  into  the  retail 
trade.  There  may  be  very  strong  opposi- 
tion, particularly  if  you  do  it  in  your  own 
name.  If  you  own  a subsidiary  company 
and  you  do  it  through  that,  you  are 
certain  to  arouse  less  opposition.  I think 
the  former  argument  is  a much  more 
important  one  than  the  second. 

491.  I suppose  some  people  might  say 
that  that  was  ethically  open  to  some  objec- 
tion— I am  not  saying  it  is,  but  it  might 

be  criticised. On  the  contrary,  Sir.  I 

would  say  it  is  more  ethical  to  do  it  this 
way.  If  I have  been  selling  a person  a 
cake  at  a high  price  and  I now  want  to 
go  into  the  market  and  sell  a cake  at  a 
cheap  price  in  the  same  name  am  I not 
more  likely  to  deceive  him?  It  is  more 
ethical  to  sell  it  under  a different  name 
otherwise  he  may  be  deceived. 

492.  He  says  “ This  is  a typical  Lyons 
bun  ”,  and  really  it  is  not  a Lyons  bun  at 

all. 1 think  he  is  more  likely  to  be 

deceived  if  you  are  not  allowed  to  sell 
them  under  a different  name  than  if  you 
are.  I hope  I have  made  my  point  clear  ? 

493.  Yes,  you  have  made  it  clear.  Still 
on  this  heading  14,  on  the  footing  that 
companies  trade  through  subsidiaries, 
suggestions  have  been  made  to  increase 
the  information  available  as  to  the 
identity  and  so  on  of  these  associated  and 
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subsidiary  companies.  It  is  clear  from 
what  you  have  said  that  you  would  be 
against  any  disclosure  showing  the 

subsidiaries  of  J.  Lyons  & Co.  Ltd.  ? 

I am  afraid  I would.  Sir.  I am  not  a 
person  who  particularly  wants  secrecy, 
but  the  difficulty  is  when  you  do  not  have 
secrecy  but  disclosure  you  get  a fab- 
amount  of  publicity — sometimes  unwel- 
come— and  it  may  be  the  very  thing  you 
have  been  seeking  to  avoid;  it  may  put 
you  in  a very  difficult  position. 

494.  The  first  proposition  is  that  every 
company  should  state,  for  example  in  its 
annual  report,  the  names  of  all  its 
associated  and  subsidiary  companies  and 
the  nature  of  their  business.  That 
clearly  would  cut  across  your  view  of  this 
matter,  and  then  the  second  proposition 
was  that  similar  disclosure  should  be  made 
of  the  percentage  of  capital  held  in  such 
companies  and  the  percentage  of  profits 
paid  by  them.  Clearly  that  would  come 
under  the  same  objection  because  you 
object  to  the  whole  idea  of  stating  the 
names  and  so  forth  of  your  subsidiaries. 
Then  finally  there  is  the  revolutionary 
suggestion,  which  has  been  discussed,  that 
the  parent  company  should  be  legally 
responsible  for  the  debts  of  its  subsidiaries 
either  entirely  or  in  proportion  to  its 
interest.  Have  you  ever  heard  of  such  a 

thing  as  that? Not  till  this  moment. 

Sir. 

495.  What  do  you  say  about  it? 1 

think  I would  have  liked  notice  of  it, 
but  it  seems  to  me  if  you  have  two 
different  legal  entities  then  they  should 
remain  different  legal  entities.  I am 
bound  to  say  I think  it  would  be  recognised 
amongst  all  the  reputable  companies  in 
this  country  that  they  would  not  allow 
one  of  their  subsidiaries  to  default.  I do 
not  claim  we  would  be  the  only  people — 
I think  it  would  be  the  feeling  of  all. 

496.  I quite  appreciate  that  practical 

aspect  of  the  matter. 1 do  not  see 

if  you  are  allowed  to  have  a different 
person  in  law  or  a different  body  in  law 
how  you  are  going  to  say  that  somebody 
who  owns  control  of  that  should  be 
responsible  for  its  debts,  because  it 
then  ceases  to  be  a separate  person. 

497.  That  of  course  is  the  conventional 
criticism,  but  consider  this  case.  I 
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decide  to  set  up  in  the  retail  boot  trade 
and  I buy  a dozen  good  comer  sites 
up  and  down  the  country.  I form  a 
separate  company  with  the  same  members 
for  each  boot  shop  and  I constitute  a 
holding  company  which  holds  all  twelve. 
Of  these  shops  six  do  well  and  six  do 
badly.  I get  out  of  the  ones  that  have 
done  badly  as  cheaply  as  I can— which 
may  be  very  cheap  owing  to  limited 
liability— and  I retain  the  ones  that  have 
done  well,  and  the  creditors  of  the  ones 
that  have  done  badly  are  left  in  the  cold. 
Legally  that  may  be  all  right,  but  while 
I appreciate  it  is  rather  a crude  example 
of  the  matter  we  are  talking  about, 
would  it  be  in  accordance  with  your 

ideas  of  fair  play? Not  having  had 

notice  of  this,  Sir,  I would  say  this  about 
it.  I am  assuming  to  start  with  that  you 
had  bought  your  premises,  therefore  the 
people  who  are  going  to  suffer  are  the 
people  who  sold  boots  to  you.  It  is 
perfectly  within  their  power  before  they 
sell  you  boots  to  go  to  Bush  House  to 
make  proper  trade  enquiries  about  the 
particular  company  who  is  going  to  buy 
the  boots  and  satisfy  themselves.  I have 
had  a case  myself  something  like  this 
recently  where  a company  which  had  a 
large  number  of  shops  wanted  to  become 
the  tenants,  I think  it  was,  of  our  pension 
fund.  Every  shop  was  a different 
company  which  we  ascertained  from — 
I should  think— Bush  House.  We  were 
not  willing  to  accept  them  as  tenants. 
Anybody  else  can  go  to  Bush  House  and 
make  enquiries.  I do  not  know  if  that 
answers  the  question? 

498.  You  say  that  the  type  of  trans- 
action of  which  I put  a very  imperfect 
example  is  legal,  and  that  people  dealing 
with  limited  companies  can  easily  find 
out  how  they  stand  by  going  to  Bush 

House  and  making  enquiries? And 

there  are  plenty  of  enquiry  agents  who 
do  not  charge  a lot  for  getting  the 
necessary  information  as  to  a company’s 
stability.  Without  having  given  it  any 
previous  thought,  I just  do  not  see  any 
point  in  the  suggestion. 

499.  Your  first  reaction  is  there  is  not 
sufficient  ground  for  changing  this  aspect 
of  the  law,  which  of  course  turns  on  the 
conception  of  limited  liability  which  has 
been  accepted  for  very  many  years. 


That  is  really  what  you  would  say? 

Yes,  Sir. 

500.  The  contributions  which  we  have 
had  have  included  a large  number  of 
suggestions  concerning  company  accounts. 

I do  not  think  I need  trouble  you  with 
these  as  you  do  not  include  this  heading 
in  your  memorandum  of  the  subjects 
you  wish  to  discuss.  I think  it  would  be 
hardly  fair  to  you  in  the  circumstances  to 
start  asking  you  questions,  accountancy 
questions,  of  which  you  have  had  no 
notice.  You  did  say  at  the  beginning  of 
your  memorandum  that  you  were  con- 
fining your  observations  to  the  particular 
headings  which  you  listed  at  the  begin- 
ning?  Yes,  Sir. 

Mr.  Gluckstein,  those  are  all  the 
questions  I personally  have  in  mind  to 
ask  you,  but  members  of  the  committee 
may  have  some  further  questions  to  put. 

501.  Sir  George  Erskine : Perhaps  I 
might  ask  Mr.  Gluckstein  one  question. 

I was  very  interested  to  hear  your  views 
about  voting  and  non-voting  shares,  and 
in  illustrating  it  you  gave  us  two  different 
cases — one  where  you  had  control  in  the 
hands  of  voting  shares  with  perhaps  a 
large  number  of  non-voting  shares,  and 
the  other  case  where  you  had  control  in 
the  hands  of  the  holders  of  a majority — 
you  say  51  per  cent,  of  the  shares — in  the 

case  where  all  the  shares  had  votes. 

Yes. 

502.  In  either  of  these  two  cases  one 
might  assume  that  the  other  shareholders 
— either  the  non-voting  shareholders  or 
the  minority  shareholders — had  confi- 
dence in  the  people  who  were  running  the 
business  and  had  control,  and  were  quite 
happy  to  remain  in  that  situation  because 
they  thought  the  people  who  controlled 
the  business  and  were  developing  it  were 
doing  a good  job.  Now  the  people 
who  are  in  control  get  an  attractive  offer 
to  buy  their  holdings — and  of  course  the 
other  shareholders  may  not  know  any- 
thing about  the  offer  or  have  anything 
like  the  same  confidence  in  the  offerors — 
do  you  think  it  would  be  reasonable  for 
the  offeree  to  stipulate  that  in  any  offer 
under  which  he  sold  the  control  that  an 
offer  should  also  be  made  for  the  other 
shares,  so  that  the  offeror  was  in  effect 
acquiring  the  whole  of  the  company  and 
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not  as  it  were — to  use  a common  ex- 
pression— leaving  the  other  people  in  the 

lurch? May  I answer  it  this  way? 

Dealing  first  with  our  own  case  which  is 
always  easier.  Over  a very  long  number 
of  years  my  family — if  I may  so  describe  it 
— have  offered  shares  to  the  public  in 
our  companies,  and  they  have  built  up  a 
faith  in  them  and  the  public  have  faith 
in  us.  I would  think  if  we  were  to  sell 
our  controlling  shares  to  anybody  without 
looking  after  the  other  people  we  should 
be  both  wrong  and  foolish.  Nevertheless 
I do  not  think  that  the  law  should  be 
changed,  because  it  seems  to  me  that  if 
you  are  once  going  to  impede  the  free 
buying  and  selling  of  shares  then  they  will 
eventually  not  serve  their  proper  purpose. 
I do  not  uphold  the  sort  of  thing  you  are 
saying — I hope  you  do  not  think  I do. 
I think  it  would  be  a naughty  thing  to  do 
and  nobody  who  was  an  intelligent  person, 
I would  have  thought,  would  have  done  it, 
but  that  is  a different  thing  from  changing 
the  law.  If  you  change  that  you  are 
eventually  going  to  do  away  with  what  I 
call  free  bargaining  and  free  trading. 
But  again  this  is  not  a subject  on  which 
I am  very  well  informed. 

503.  Mr.  Brown:  Keeping  on  the  same 
subject — the  case  you  put  for  non-voting 
shares — I have  very  great  sympathy  with 
the  point  made,  but  is  it  not  possible — 
is  it  not  a fact — that  the  practice  is 
developing  to  an  extent  where  perhaps  it 
might  be  considered  unreasonable?  We 
have  cases  where  the  holder  of  the  voting 
shares  has  a minute  proportion  of  the 
capital  of  the  company — two  or  three  per 
cent,  only  of  the  capital  in  voting  shares. 
The  time  may  come — it  happens  in 
companies — when  the  management  be- 
comes inefficient,  but  that  management  or 
family  may  be  much  more  concerned 
with  keeping  the  management  than  with 
the  efficiency  of  the  business.  Is  that  not 
a possible  abuse  for  the  other  90  odd  per 

cent,  of  the  capital? You  are  liable  to 

the  same  abuse  if  it  is  51  per  cent,  or  49 
per  cent. 

504.  But  the  degree  is  so  different.  If  it 
is  51  per  cent,  the  interested  parties  have 
51  per  cent,  financial  interest.  If  it  is 
only  two  or  three  per  cent,  they  have  only 

two  or  three  per  cent. 1 do  not  see 

how  that  protects  the  shareholders  if  the 


directors  are  inefficient ; they  will  still  lose 
their  money.  It  may  be  a consolation  to 
know  other  people  will  lose  money  with 
them  but  they  will  still  lose  the  money. 

505.  The  thought  is  that  where  the 
family  interest  is  so  large  they  are  much 
more  likely  to  ensure  efficiency  even 
amongst  their  family,  and  where  the 
family  interest  is  so  small  they  make 

more  out  of  it  as  a management. We 

will  not  speak  personally  because  our 
family  interest  in  fact  is  a very  big  one. 
Apart  from  voting  shares  or  salaries  it  is 
a very  big  one  in  the  way  of  non-voting 
shares,  but  that  does  not  help  this 
argument,  I think.  But  it  seems  to  me 
that  in  this  imperfect  world  perhaps  it  is 
better  that  people  should  have  freedom. 
And  nobody  can  be  made  to  buy  the 
shares.  I,  Sir,  do  not  like  smoking; 
I do  not  want  to  pass  a law  to  stop  you 
smoking.  If  you  do  not  want  to  smoke 
you  do  not  smoke.  If  you  do  not  want 
to  buy  shares  that  have  not  got  votes  you 
do  not  have  to  buy  those  shares.  As  long 
as  you  know  they  have  not  got  a vote 
why  buy  them?  Perhaps  I can  put  it 
this  way.  I am  told  this  is  a question  of 
democracy.  Correct  me  on  my  history — 
I think  many  years  ago  I was  told  that 
the  Magna  Carta  was  the  beginning  of  the 
freedom  of  this  country.  I think  I have 
subsequently  been  told  that  in  point  of 
fact  what  it  did  was  to  transfer  the  power 
from  the  king  to  the  barons,  and  that  is 
really  what  I think  you  are  going  to  do 
here  only  they  will  not  be  barons.  They 
might  be  very  big  corporations,  insurance 
companies  or  investment  companies, 
but  the  public  still  will  not  have  control. 

506.  The  alternative  case  is  somewhere 
along  the  lines  Sir  George  Erskine 
mentioned — the  case  of  a very  small 
percentage  being  sold  and  thus  giving 
control  to  an  entirely  different  third 
party  whose  interest  in  the  business  may 
not  be  to  run  it  successfully  but  to  use  its 
factories  to  manufacture  for  their  other 
interests.  Could  that  not  create  an  abuse 
that  would  make  it  worth  considering 
whether  something  should  be  done  to 

prevent  it? 1 am  not  aware  that  there 

have  been  such  abuses. 

507.  There  is  a big  case— I do  not  say 
of  abuse — where  the  new  owner  of  the 
property  is  more  interested  in  running  it 
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as  part  of  his  group  to  manufacture 
rather  than  to  sell. — —Yes,  Sir,  hut  if 
they  had  all  been  voting  shares  and  he 
had  bought  51  per  cent,  he  could  still 
have  reached  the  same  result. 

508.  There  is  a veiy  big  difference  in 

achieving  this  position  by  buying  51 
per  cent,  of  the  capital  and  buying  3 per 
cent. The  principle  is  the  same. 

509.  The  practice  is  different. — I think 
I may  even  know  the  case  you  are  thinking 
of.  I did  not  know  there  had  been 
abuse. 

510.  I am  not  suggesting  there  has  been 
abuse;  it  is  a case  in  which  it  can  arise? 
Yes,  I think  it  could. 

511.  Mr.  Bingerr.  This  is  really  rather 
the  same  point  as  Sir  George  Erskine  and 
Mr.  Brown  have  put,  but  in  a slightly 
different  way.  Your  first  comment  on 
voting  and  non-voting  shares  was  that 
you  saw  no  reason  to  distinguish  between 
the  case  where  a small  majority  holding 
the  voting  shares  sold  out  compared  with 
the  case  where  all  the  shares  were  voting 
shares  and  51  per  cent,  were  sold  out. 
You  say  in  either  instance  people  were 
paying  for  control  and  therefore  that 
control  had  more  value  than  scattered  and 
lesser  percentage  holdings  did  if  they  were 
placed  on  the  market.  But  is  there  not 
really  theoretically  this  difference  that 
Mr.  Brown  has  mentioned.  In  the  one 
case  people  holding  a very  small  propor- 
tion in  a voting  form  can  sell  out  regard- 
less of  the  interests  of  the  balance  of  the 
people  who  put  the  majority  of  the  money 
in  the  business.  That  is  surely  different 
and  might  merit  different  treatment  from 
the  case  where  people  have  put  up  51  per 
cent,  and  therefore  hold  control.— — I see 
no  difference  in  principle,  I see  a difference 
in  degree.  But  I would  still  say  to  you. 
Sir,  they  did  not  have  to  buy  the  shares. 
You  did  not  have  to  buy  the  house  or 
the  shares;  you  bought  them  presumably 
in  the  knowledge  that  they  were  non- 
voting shares — that  was  a risk  you  ran, 
and  you  probably  paid  a little  less  for 
your  shares  for  that  reason. 

512.  Those  are  the  circumstances  as 
they  exist  today,  but  do  you  think  in  the 
future  that  sort  of  position  should  be 
allowed  to  arise — two  classes  of  shares, 


one  voting  and  the  other  non-voting  which 
has  these  disadvantages.  We  are  looking 
at  the  future  rather  than  the  past  — — 

I have  assumed  you  were  not  dealing 
retrospectively  but  only  with  the  future. 
As  long  as  you  do  not  pass  a law  to  make 
people  buy  non-voting  shares,  I do  not 
know  why  you  have  to  do  anything  with 
the  ones  that  choose  to  do  so. 

513.  May  I pass  on.  It  is  quite  clear, 
Mr.  Gluckstein,  you  see  no  objection  to 
the  idea  of  nominee  shareholders— in 
fact  you  are  against  any  change  in  the 
law.  One  knows  there  are  great  practical 
difficulties  in  changing  the  law  in  any 
event — change  in  ownership  and  so  on. 
You,  as  chairman  of  a big  public  company, 
are  you  not  interested  in  knowing  who 
your  shareholders  are  whom  you  are 
working  for  in  the  position  of^  quasi 
manager,  quasi  trustee?  Does  it  not 
interest  you  to  know  for  whom  you  are 
working  and  if  perhaps  a group  is 
secretly  trying  to  buy  control  of  your 
company?  It  is  really  two  questions 

wrapped  into  one. 1 do  not  think  I am. 

My  job — the  job  of  all  of  us — is  to  look 
after  our  staff  and  shareholders.  I do  not 
think  I have  to  take  more  care  of  one  sort 
of  a shareholder  rather  than  another  sort. 

I have  the  same  duty  to  you  as  a share- 
holder if  you  happen  to  be  the  head  of  a 
big  boot  business  or  the  owner  of  a small 
boot  shop,  or  big  insurance  company  or 
anything  else.  I still  have  the  same  duty  to 
look  after  your  interest  regardless  of  who 
you  are. 

514.  Supposing  through  nominee  share- 
holders a competitive  group  were  slowly 
trying  to  acquire  your  interest,  would 

that  interest  you? 1 do  not  think  they 

could.  Sir.  But  if  I put  myself  in  the 
position  of  somebody  else,  who  was  in 
that  position,  I do  not  see  anything  in  it. 

515.  Perhaps  I could  ask  you  two  or 
three  questions  on  one  other  section  of 
your  evidence.  You  said  you  were  against 
any  compulsory  disclosure  in  your  balance 
sheet  or  accounts  of  holdings  in  subsidiary 
and  associated  companies.  You  pointed 
out  that  if  you  were  selling  higher  grade 
products  you  would  not  want  to  sell  lower 
grade  products  under  the  same  name. 
That  would  be  detrimental  in  the  first 
place  to  the  higher  grade  product.  Does 
that  mean  that  in  the  ordinary  course  of 
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business  you  find  a company  does  not 
sell  different  grades  of  products  under  one 
brand  name?  That  really  it  is  necessary 
to  have  different  companies  some  of  whom 
are  not  known  to  the  public,  to  sell  the 

lower  priced  products  ? 1 would  think 

on  the  whole  yes.  It  is  better  as  it  is;  I 
would  not  like  to  say  everything  we  sell  is 
exactly  one  grade  of  quality,  that  would 
be  an  exaggeration.  We  do  form  com- 
panies quite  often  in  order  to  market 
something  at  a higher  class  or  a lower  class 
and  which  would  damage  our  other  trade. 
I think  there  must  be  a number  of  cases 
— not  always — where  other  companies 
would  want  to  do  the  same  thing. 

516.  It  would  follow  you  must  have  a 

number  of  companies  which  I,  as  an 
ordinary  consumer,  do  not  know  belong  to 
J.  Lyons? Very  likely. 

517.  If  I were  to  go  to  Bush  House  to 
look  at  Alpha  Products,  I would  not  find 

J.  Lyons  and  Co.  as  the  owners? Very 

likely,  Sir. 

518.1  would  have  to  find  the  nominee  ? 

Yes,  but  this  is  to  some  extent  a 

question  of  protecting  the  public,  and  to 
some  extent  a question  of  protecting  our 
good  name.  I am  not  entirely  in  favour 
of  secrecy,  but  the  trouble  is  the  moment 
you  appear  at  Bush  House  the  papers 
blaze  it  abroad,  it  gets  published  all  over 
town.  I do  not  know  really  how  you  draw 
the  line  between  secrecy  and  excess 
publicity. 

519.  Do  you  think  this  is  a particular 
phenomenon  of  the  food,  catering  and 
hotel  business,  or  would  that  general 
principle  broadly  be  applicable  to  other 
companies  ? I had  not  appreciated  until 
you  said  this  there  was  that  practice  of 

trading  through  subsidiaries. 1 should 

have  thought  it  was  common  to  other 
trades.  I do  not  see  why  it  should  be  but 
I should  have  thought  it  was  very  general. 

520.  Mr.  Althcius : Mr.  Gluckstein,  I 
would  like  to  go  back  to  your  point  about 
non-voting  shares.  You  very  rightly  take 
the  attitude,  I think,  that  people  can  buy 
them  or  not,  as  they  like.  I dare  say  you 
would  agree  that  that  argument  can  be 
developed  further.  There  are  remedial 
actions  which  can  be  taken.  A man  can 
sell  the  shares  if  he  does  not  like  what  is 
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going  on.  In  the  event  of  something 
deplorable  happening,  such  as  an  assault 
by  the  A shareholders  on  the  B share- 
holders, he  may  find  that  action  is  taken 
by  parties  controlling  quotations  and  so 
on.  Your  argument  is  really,  all  these 
things  do  in  fact  adjust  themselves  by  the 
operation  of  free  choice  and  free  decisions  ? 
1 certainly  think  that. 

521.  Professor  Gower:  In  view  of  that, 
I wonder  if  I might  put  the  other  point  of 
view.  I quite  see  your  point  that  share- 
holders, as  long  as  they  know  they  are 
buying  non-voting  shares,  have  only  them- 
selves to  blame  if  these  work  out  badly; 
but  you  fairly  said  that  clearly  it  should 
be  banned  if  it  was  against  the  public 
interest.  The  case,  as  I understand  it,  put 
by  the  opponents  of  non-voting  shares  is 
really  that  people  who  are  managing 
other  people’s  property,  as  directors  of 
companies  are,  ought  to  be  subject  to  some 
sort  of  control  by  someone;  for,  that  the 
basis  of  our  Companies  Acts  is  that  they 
should  be  subject  to  the  control  of  the 
majority  of  the  shareholders.  The 
principle  is  enshrined  in  the  Act  now  by 
saying  all  directors  can  be  dismissed  at 
any  time  by  an  ordinary  resolution. 

The  argument  as  I see  it  is  this,  that  if 
you  allow  non-voting  shares  it  does  enable 
the  directors,  by  retaining  a minute 
proportion  of  the  equity  shares  and  issuing 
to  the  public  non-voting  shares,  to  en- 
trench themselves  so  that  they  are 
irremoveable;  so  they  can  be  as  incom- 
petent as  they  like  and  as  long  as  they  are 
not  actually  fraudulent  nothing  can  be 
done  to  put  them  out.  They  are  free  from 
any  threat  of  a take-over  bid  and  that,  it 
is  said,  is  contrary  to  the  public  interest. 

-I  think  the  words  you  used  at  the 

beginning  were  that  everybody  had  a 
vote — I cannot  remember  exactly  how  you 
worded  it.  The  law  is  not  that  everybody 
has  a vote  but  that  every  voting  share  has 
a vote.  The  preference  shareholder  does 
not  have  a vote  generally. 

522.  But  it  is  surely  true  to  say  our  law 
is  based  on  the  assumption  that  the 
directors,  the  management,  will  be  subject 
to  some  sort  of  control  by  the  shareholder. 
If  you  allow  non-voting  shares  you  can 
get  a situation  in  which  they  are  subject  to 
no  control  by  the  shareholders.  If  the 
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directors  themselves  hold  fifty-one  per 
cent,  of  the  equity  then  it  is  surely  fair 
enough  that  they  are  free  from  any  outside 
control — they  are  the  majority — but  there 
is  a difference  in  the  case  where  they 
are  in  a minute  minority.  Thete  are  a 
number  of  cases  now  where  companies 
are  controlled  by  directors  who  hold  less 
than  two  per  cent,  of  the  equity  and 

nobody  can  do  anything  about  it. 

Except  not  to  buy  shares  in  that  company. 

523.  But  the  shares  are  already  issued. 
Or  sell  them. 

524.  But  this  surely  is  not  the  best  way 
of  ensuring  efficient  management  of  these 
companies,  some  of  which  are  important 
public  companies.  I agree  the  individual 
shareholder  can  get  out  if  he  does  not 
like  it,  but  is  this  the  best  way  of  promoting 

efficiency? 1 think,  with  respect.  Sir, 

you  are  on  a different  argument.  I 
thought  this  was  to  improve  the  Company 
Law  and  not  the  efficiency  of  the  company. 

525.  But  the  suggestion  is  that  there  is 
something  contrary  to  public  interest,  and 
that  this  is  what  is  contrary  to  the  public 
interest.— — It  seems  to  me,  if  you  are 
going  to  have  inefficient  directors,  they  will 
be  there  anyway,  unless  you  are  going  to 
make  the  point  that  every  business  in  the 
country  shall  be  a public  company  or 
nationalised,  and  every  business  must 
have  public  shareholders  and  in  every  case 
the  directors  must  be  subject  to  the  votes 
of  other  people.  You  are  always  going 
to  be  up  against  that  difficulty.  It  may 
be  a private  company:  are  you  going  to 
say  the  public  must  be  allowed  to  have  a 
share  of  that  private  company  so  that  it 
shall  be  efficient? 

526.  I am  acting  as  devil’s  advocate  in 
this,  but  the  argument  is  based  on  the 
assumption  that  the  management  is  based 
on  the  control  of  the  majority.  Now  you 
have  a good  point  and  you  say,  not 
necessarily  the  majority  of  shareholders; 
but,  the  majority  of  equity  shareholders 
was  I think,  the  original  conception. 
This  has  been  defeated  by  this  device  of 
non-voting  shares,  and  the  suggestion,  as 
I understand  it,  is  that  this  is  bad  for 
business  because  it  means  directors  can 
have  absolute  power  and  that  absolute 
power  corrupts  absolutely,  and  that  unless 
you  are  going  to  subject  directors  to  some 
control  by  the  shareholders  they  will  have 


to  be  subjected  to  some  form  of  State 
control,  which  most  businessmen  would 
regard  as  something  worse.  Is  there  not 
something  in  this  argument,  or  would 
you  rather  we  increased,  say,  the  powers 
of  the  Board  of  Trade  so  that  they  can 

exercise  some  supervision? 1 think 

there  could  be  arguments  probably  for 
increasing  the  powers  of  the  Board  of 
Trade  in  cases  of  “ oppression  ” — which 
is  the  word  I used  before.  It  would  have 
to  be  something  serious. 

527.  It  would  be  very  difficult  to  get  the 
Board  of  Trade  to  supervise  efficiency. 

1 do  not  know  how  you  could  do  that 

by  law. 

528.  Only  surely  by  having  the  threat 
that  if  directors  are  so  inefficient  someone 
will  make  a take-over  bid  and  put  them 
out.  Is  that  not  the  case  for  take-overs? 

1 am  against  it.  I have  never  been  a 

take-over  bidder,  I have  never  been  a 
victim;  but  I do  not  think  I want  to  stop 
people  taking  over.  I do  not  really  want 
to  do  anything  to  stop  freedom  of  contract 
and  freedom  of  doing  something  which  is 
reasonable.  If  you  are  asking  me 
whether  I prefer  nationalisation  to  the 
abolition  of  non-voting  shares,  I think  I 
must  ask  for  notice. 

529.  Mr.  Smith'.  I would  like  to  turn  to 
the  subject  of  charitable  and  political 
contributions.  I rather  gathered  the 
impression  that  it  was  a question  of 
charity  beginning  at  home  rather  than 
charity  in  the  sense  I have  understood 
the  term.  The  point  is  made  that  the 
contribution  is  made  when  it  benefits 
the  company  and  is  in  the  ultimate 
interest  of  the  shareholders;  but  at  the 
same  time  your  memorandum  makes  it 
clear  you  want  to  maintain  the  existing 
position  which,  other  than  recourse  to 
law,  denies  the  shareholder  the  right  to 
comment  whether  in  fact  it  is  in  his  in- 
terest. Are  those  two  things  reconcilable  ? 

-I  believe  directors  are  always  doing 

things  they  bona  fide  believe  to  be  in  the 
interests  of  their  shareholders.  You 
cannot  publish  all  you  do.  I would  like 
to  make  it  clear  that  the  money  we  give 
to  charities  or  benevolent  associations 
will  be  for  the  benefit  either  of  our 
shareholders  or  our  staff;  and  in  fact  in 
giving  it  to  the  staff  we  are  still  doing  it 
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eventually  for  the  benefit  of  the  share- 
holders. A contented  and  happy,  well 
cared-for  staff  must  be  to  the  advantage 
of  the  shareholders.  But  I do  not  think 
it  should  be  necessary  to  publish  the 
details.  To  put  it  in  another  way — I say 
this  without  having  given  thought  before- 
hand— if  we  had  to  publish  a list  of  our 
donations  it  might  in  some  cases  cause  us 
to  give  more  money  to  certain  things. 

530.  I am  not  disputing  that  your 
directors  make  these  payments  either  in 
the  interests  of  their  staff  or  shareholders; 
but  in  your  memorandum  you  are  saying 
you  see  no  reason  for  any  change  in  the 
law,  and  in  fact  you  seek  that  there 
should  be  no  limitation  whatsoever  on 
the  directors  in  making  this  decision.  It 
comes  back  very  much  to  this,  that 
benevolence  is  going  to  be  determined  by 
the  directors  and  on  the  basis  of  the  present 
law  the  shareholder  automatically  has 
no  right  to  comment  on  the  contributions 

being  made  allegedly  in  his  benefit. 

If  I could  put  it  this  way,  I cannot  see 
the  motive — I put  myself  as  a director — 
why  I would  want  to  give  the  company’s 
money  away  unless  I thought  it  was  for 
that  reason;  unless  it  was  going  to  benefit 
me,  which  I have  no  right  to  do. 

I might  equally,  if  I started  having 
political  opinions,  say  that  we  ought  to 
sell  below  cost  because  it  would  be  good 
for  the  country,  and  we  would  very  soon 
become  bankrupt.  That  would  reflect 
in  the  company’s  affairs.  I think,  if  you 
do  not  trust  people  to  run  the  business 
to  the  best  of  their  ability,  I just  do  not 
see  where  you  are  going  to  get  to. 

531.  I think  that  clears  the  point.  You 
are  saying  it  is  to  the  benefit  of  the 
shareholder  and  that  that  is  determined 
by  the  director  and  that  the  shareholder 
himself  has  no  right  to  say  whether  or 

not  he  considers  it  to  be  to  his  benefit. 

If  I may  put  it  another  way,  I do  not 
disclose  to  shareholders  what  I pay  the 
local  manager.  I pay  him  what  I think 
is  the  best  thing  in  the  end  for  the 
shareholders. 

532.  Can  I turn  to  the  other  side  of  it? 
I can  accept  naturally  enough  that  your 
company  would  be  interested  in  the  laws 
that  are  going  to  relate  to  its  affairs, 
but  I do  not  see  that  you  can  draw  from 
that  the  conclusion  that  it  should  thereby 


have  the  power  to  contribute  as  a com- 
mercial concern  to  political  campaigns 

and  political  parties. When  we  deal 

with  political  points,  they  are  not  party 
political  points.  A Bill  may  be  brought 
in  by  any  party  which  we  think  is  detri- 
mental in  some  respects  to  us.  In  fact  it 
has  happened.  We  are  not  interested  in 
party  politics,  but  it  is  still  politics 
whether  brought  in  by  one  party  or 
another.  I mean  by  politics  something 
that  comes  before  Parliament  and  is 
debatable.  I can  tell  you  of  cases  where 
some  party  has  brought  in  Bills  and 
Acts  which  have  affected  our  business 
and  where  we  thought  we  should  be 
represented  and  put  forward  our  argu- 
ments for  amendments  to  the  Bill.  By 
political  I do  not  mean  party  political. 

533.  Professor  Gower:  Does  that  mean 
you  think  companies  should  be  forbidden 
from  making  contributions  to  party 

funds  directly? 1 do  not  think  I 

should  like  to  do  that.  I do  not  think  I 
want  to  stop  anybody  contributing  to 
party  funds. 

534.  Chairman:  The  kind  of  political 
argument  you  had  in  mind,  Mr.  Gluck- 
stein,  as  I understand,  was  some  new  Act 
on  conditions  of  work  and  so  on  which 
your  company  thought  was  definitely 
impracticable  to  carry  out,  one  of  those 
Acts  which  put  an  absolutely  unqualified 
and  inescapable  obligation  on  suppliers 
of  certain  types  of  goods  to  conform  to 
certain  precautions,  or  whatever  it  may 

be  ? That  would  be  the  general  purpose 

of  it.  But  in  answer  to  Professor  Gower, 
Sir,  I do  not  think  you  should  prohibit 
a company  from  contributing  to  a party, 
any  more  than  anybody  else  is  prohibited 
from  contributing;  if  the  directors  think 
it  is  for  the  good  of  the  company,  not  if  it 
is  for  the  good  of  themselves.  I think 
you  must  trust  the  directors  to  do  what 
they  think  right. 

535.  Mr.  Smith:  Even  there  the 

shareholder  is  not  entitled  to  express  a 
point  of  view  as  to  whether  it  is  in  his 

interest? If  we  are  going  to  ask  the 

shareholder  to  express  his  view  on 
everything  affecting  the  company  we 
shall  spend  most  of  our  time  at  share- 
holders’ meetings  and  very  little  time 
running  the  business.  I think  you  must 
trust  people  to  run  these  things. 
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536.  Mr.  Bingen : I think,  if  you  are 
talking  about  political  donations,  you 
have  to  bear  in  mind  that  these  must  be 
such  a small  proportion  of  their  sales  or 
profits  that  you  would  not  expect  to 
consult  the  shareholders.  They  must  be 
negligible.  Unilevers  have  shown  their 
figures  this  year — I do  not  think  we  would 
object  to  showing  ours— -but  they  all  bear 
a very  reasonable  relation  to  the  size  of 
the  business.  We  must  not  assume,  in 
answer  to  Mr.  Smith,  that  any  board  of 
directors  would  be  throwing  large  sums 
away  for  improper  objects,  or  objects 
which  were  not  directly  related  to  the 

company.- If  we  err  on  it,  we  err  on 

being  on  the  mean  side,  but  I would  claim 
that  is  a good  fault. 

Mr.  Smith : I would  have  thought 
Mr.  Bingen’s  comment  would  lead 
straight  to  the  fact — why  do  you  not 
advertise  it  and  stop  people  from  drawing 
conclusions  that  it  goes  the  other  way  ? 

Mr.  Bingen:  I am  merely  amplifying 
what  Mr.  Gluckstein  said. 

537.  Mr.  Mackinnon:  Am  I right  in 
thinking  that  what  you  have  in  mind  is 
this,  that  some  legislation  is  introduced 
which  is  going  to  put  some  restriction  on 
an  activity  of  Lyons,  for  example,  and 
there  happens  to  be  a society  in  existence, 

{The  witnes 
{Adjourned  i 


a sort  of  quite  dispassionate  body  that 
has  taken  up  the  cudgels  on  behalf  of  this 
cause  and  is  fighting  it  through  political 
channels  in  Parliament,  and  what  you 
have  in  mind  is  a donation  to  that  body? 
Is  that  the  sort  of  donation  for  political 

purposes? If  I could  give  you  an 

example  which  just  occurs  to  me — if  I 
were  engaged  in  the  tobacco  business  and 
there  is  an  association  which  I think  is 
anti-smoking;  supposing  somebody  starts 
an  association  which  is  pro-smoking  to 
fight  the  association  which  is  anti-smoking, 
I think  I would  be  reasonably  entitled  to 
support  the  new  society  because  they  are 
going  to  help  my  business. 

538.  When  you  refer  to  donations  for 
political  purposes  you  have  not  in  mind 
actually  giving  out  to  party  funds  a sum 

of  money  at  all? 1 have  not  got  it  in 

mind  but  I would  not  like  to  say  I never 
would  have,  or  other  people  would  not 
have. 

539.  Chairman : Gentlemen,  I think 
those  are  all  the  questions  anybody  wants 
to  ask  you,  and  we  are  very  much  obliged 
to  you  for  your  help.  Thank  you  very 

much. Thank  you.  Sir.  I hope  we 

have  not  wasted  too  much  of  your  time. 

Chairman : I thought  it  was  a very 
interesting  discussion,  if  I may  say  so. 

is  withdrew ) 
til  2.00  p.m.) 


The  Lord  Piercy  called  and  examined 


540.  Chairman:  Lord  Piercy,  we  are 
all  very  grateful  to  you  for  your  memo- 
randum and  for  coming  to  help  us  to-day. 
Now,  you  are  Chairman  of  the  Industrial 
and  Commercial  Finance  Corporation 
Limited? Yes. 

•;  54L  And  your  company  has  share- 
holdings or  long-term  loan  investments 
in  about  700  companies,  and  has  examined 
a large  number  of  Memoranda  and 
Articles  of  companies.  Could  you  give  us 
an  idea  as  to  the  type  of  companies  mainly 
represented  in  that  700?  Is  it  a mixed 


"bag? Very  much  a mixed  bag,  ranging 

from  the  very  small  ones— it  is  part  of 
our  policy  to  provide  facilities  to  as  many 
small  companies  as  we  can — to  quite 
large  ones:  companies  with  resources  of 
a million  or  more. 

542.  So  your  knowledge  extends  to  a 
representative  cross-section  of  the  com- 
panies in  this  country,  if  you  can  put  it 

that  way? It  is  a bit  ambitious  to 

put  it  in  that  way,  but  perhaps  we  are, 
to  a small  extent,  except  that  we  do  not  do 
anything  with  the  really  large  public 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


30 th  September , 1960] 


LORD  PIERCY 


[Continued 


companies,  which  are  a different  sort  of 
animal  from  the  smaller  public  companies 
or  the  private  companies. 

543.  Yes.  As  to  the  ultra  vires  rule, 
you  will  probably  remember  that  the 
Cohen  Committee  thought  that  in  view  of 
the  enormous  width  of  the  modem 
memoranda,  the  ultra  vires  rule  had 
become  an  illusory  protection  to  share- 
holders and  yet  might  be  a pitfall  to  third 
parties.  I understand  that  in  your  view 
the  ultra  vires  rule  should  be  retained. 

Could  you  develop  that? Yes,  that 

was  rather  the  feeling  among  our  technical 
people.  I think  it  is  a bit  starry-eyed  to  do 
much  about  objects  at  this  time  of  day, 
but  certainly  there  is  a strong  feeling 
among  us  that  the  objects  should  be 
realistically  stated,  and  we  are  adverse 
to  this  wide  range  of  miscellaneous 
objects  all  standing  independently,  a 
large  number  of  which  really  are  not 
intended  to  be  operated. 

544.  Do  you  think  it  would  really  be 
practicable  to  abolish  the  wide  form  of 
memoranda,  to  restrict  the  form  of 

memoranda  by  legislation? What  you 

could  hardly  hope  to  do  would  be  to 
rectify  it  as  regards  existing  companies. 
That  is  the  difficulty,  is  it  not?  I suppose 
you  could,  as  regards  new  companies. 
I am  not  at  all  sure  myself  that  you  can  do 
much  more  about  this  than  try  to  bring 
it  about  to  be  a practice  for  companies  to 
state  in  their  annual  reports  what  activities 
they  are  actually  engaged  in.  It  does  not 
go  very  far,  but  that  would  be  something. 

545.  It  might  be  possible  to  do  some- 

thing about  new  companies,  but  it  would 
be  difficult  to  clip  the  wings  of  existing 
ones  ? That  is  precisely  what  I think. 

546.  But  by  a restriction  on  the  width 
of  memoranda  in  conjunction  with  the 
power  for  altering  memoranda,  as  it  now 
stands,  you  would  at  a blow  give  some 
degree  of  protection  to  the  shareholders? 

1 believe  you  would,  definitely.  One 

would  have  to  run  a little  risk  of  hard 
cases  under  the  ultra  vires  rule,  but  I 
would  rather  do  that  if  one  could  get  as 
far  as  you  have  indicated. 

547.  Of  course,  to  put  the  argument  the 
other  way,  by  restricting  the  memoranda 
one  would  be  putting  the  clock  back  to. 


say,  1862,  and  the  people  professionally 
concerned  would  find  themselves  con- 
fronted— or  they  might  find  themselves 
confronted — with  the  situation  where  it 
was  open  to  doubt  whether  a particular 
quite  legitimate  proposal  was  within  the 

power  of  the  company? Yes,  and  it  is 

a professional  opinion,  I think,  that  this 
present  practice  of  universal  objects  has 
arisen  from  the  too  strict  interpretation  of 
what  can  be  done  under  these  simpler 
objects  of  earlier  times. 

548.  Would  you  say  that  perhaps  the 
Chancery  Court  was  a little  strait-laced 
in  the  way  it  regarded  this  matter — I am 

sure,  quite  unwarrantably  ? Yes,  I have 

heard  that.  In  that  context  the  suggestion 
sometimes  crops  up  of  making  a standard 
list  of  operative  powers  a company 
might  use,  including  such  things  as  hold- 
ing land  or  investments — that  sort  of 
thing.  These  operative  powers  would  be 
strictly  related  to  the  specified  objects. 
That,  I think,  is  a suggestion  intended  to 
ensure  that  there  would  be  a bit  more 
latitude  of  interpretation,  and  that  the 
company  might  do  something  which  at 
first  sight  seemed  to  a Chancery  lawyer 
not  to  follow  quite  strictly  as  a means  of 
carrying  out  a particular  object.  Do  I 
make  myself  clear  on  that? 

549.  Yes,  very  clear. 1 have  no 

doubt  you  have  already  seen  suggestions 
of  that  kind  in  some  of  the  submissions. 

550.  Yes:  what  I had  in  mind  was 
rather  the  other  way — that  if  we  restrict 
the  Memoranda  and  Articles  now,  we  will 
be  putting  company  lawyers  in  the  same 
position  as  they  were  in  during  1862, 
when  the  original  Companies  Act  came  in. 
They  would  fly  to  multiplication  of 
Objects  in  the  Memoranda,  so  far  as  they 
were  allowed  to,  in  order  to  remove  all 

possible  doubt. If  I understand  you 

correctly,  that  is  a suggestion  as  to  how 
I think  the  present  multiplicity  of  Objects 
in  the  Memoranda  and  Articles  has 
arisen? 

551.  Yes. What  I was  suggesting 

was — supposing  for  the  sake  of  argument, 
in  the  case  of  new  companies,  objects  were 
few  and  simple  and  genuine — whether 
there  might  be  ways  and  means  of  enabling 
a Court  to  give  a more  liberal  and 
helpful  interpretation  under  the  Objects 
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than  perhaps  was  done  in  earlier  times: 

I should  have  thought  that  would  not  be 
impossible.  There  is  a lot  of  experience, 
legal  and  general,  behind  us  now  that  we 
had  not  got  in  1862,  and  if  a company 
wants  new  Objects  or  fresh  powers,  the 
procedure  for  getting  them  is  not  really 
difficult  or  protracted  provided  it  has 
willing  and  sympathetic  shareholders. 

552.  So  that  really  the  upshot  of  your 
view  on  this  question  is  that  you  think 
consideration  should  be  given  to  the 
possibility  of  introducing  a more  concise 

form  of  Objects? Yes,  I would  not 

put  it  higher  than  that,  because  I appre- 
ciate it  is  a very  difficult  question  at  this 
time  of  day. 

553.  Then  perhaps  it  would  be  putting 
it  too  low  to  call  it  a pious  hope.  You 
think  that  the  laws  regarding  the  ultra 
vires  principle,  whereby  a company  is  tied 
to  the  Objects  stated  in  the  Memorandum, 

should  be  continued? Yes,  I believe 

the  principle  is  sound. 

554.  To  pass  to  another  topic,  I do 

not  think  you  are  particularly  interested 
in  shares  of  no  par  value? No. 

555.  Then  we  will  not  trouble  you  with 

questions  about  that.  Under  the  heading 
“ Classification  of  Companies  ”,  you  give 
us  an  interesting  picture  of  the  broad 
distinction  between  a public  and  a private 
company,  I think  one  may  say  from  the 
economic  point  of  view? Yes. 

556.  You  are  not  seeking  to  make  a 
new  division  in  the  legal  sense  to  alter 
the  law  as  regards  what  companies  are 
private  companies,  in  relation  to  the 

Act  ? 1 think  that  if  you  ask  an  exempt 

private  company  to  file  accounts  and  to 
use  a qualified  auditor,  you  practically 
annihilate  the  exempt  private  company. 
My  remarks  would  be  to  simplify  the 
division  between  private  companies  and 
public  companies. 

557.  Yes,  as  was  done  in  1908,  or 

whenever  it  was  ? In  other  words,  I am 

rather  suggesting  that,  owing  partly  to  the 
effluxion  of  time  and  the  general  develop- 
ment of  education  and  so  on,  it  is  no 
longer  very  sensible  to  retain  the  exempt 
private  company. 

558.  Then  your  inclination  would  be  to 
retain  the  public  company  and  the  private 


company  which  is  not  an  exempt  private 
company — that  is  to  say  the  exempt 

private  company  would  disappear? 

Yes,  it  comes  to  that. 

559.  And  then  the  distinction  remaining 

is  of  very  little  effect  really,  is  it  not? It 

is  not  much  of  a distinction,  but  it  is 
convenient. 

560.  The  ordinary,  the  non-exempt 

private  company,  is  absolved  from  filing 
a statement  in  lieu  of  prospectus  ? Y es. 

561.  But  apart  from  that  and  its  ability 

to  trade  with  only  two  members. Yes, 

I am  not  awfully  attached  to  the  two 
members. 

562.  And  other  things  such  as  a 
company  being  liable  to  be  wound  up 
because  its  members  are  less  than  two  as 
compared  with  seven  in  a public  company 
— apart  from  minor  privileges,  the  distinc- 
tion would  virtually  disappear  between 
public  and  private,  if  you  did  away  with  the 
exempt  private  company? — -I  think 
there  is  a certain  value — not  much 
perhaps — in  limiting  the  members  of  a 
private  company  to  fifty.  It  makes  a ring 
fence,  which  is  of  some  practical  con- 
venience; and  of  course  there  is  some 
virtue  in  the  restriction  of  transfer. 
So  there  are  the  two  things  which  would 
remain,  and  I think  those  are  important. 

563.  Yes,  I see.  Could  you  tell  us 
rather  more  about  your  views  as  to  the 
privileges  of  exempt  private  companies, 
because  these  have  been  much  discussed 
by  the  various  contributors  to  the  evidence 

to  this  Committee? 1 think  they  are 

clinging  to  a notion  of  privacy  chiefly 
as  a defence  against  their  competitors, 
which  is  quite  out  of  date.  As  I have  said 
in  the  memorandum,  I think  it  is  not  so 
very  difficult  nowadays  to  find  out  what 
the  resources  and  the  personnel  of  a 
small  private  company  are.  From  the 
merely  competitive  point  of  view,  I think 
there  is  not  much  in  this  exemption;  but 
from  the  point  of  view  of  creditors,  I 
think  it  is  important  that  proper  accounts 
should  be  compiled  and  audited  and 
filed.  That  is  my  main  point. 

564.  Yes,  proper  accounts  should  be 
filed;  and  what  do  you  say  as  regards  the 
special  privileges  in  regard  to  the  auditor? 
1 think  that  should  be  done  away 
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with,  and  that  it  would  be  to  the  good  of 
a private  company — after  all,  even  a small 
private  company  is  liable  to  be  attacked 
in  regard  to  surtax.  It  may  have  some 
intricate  little  problem  of  Profits  Tax,  or 
this  and  that,  and  there  is  a great  advantage 
in  its  employing  a qualified  auditor,  and 
it  would  not  be  doing  an  exempt  private 
company  any  injury,  I think,  if  it  were 
to  be  prescribed  that  it  should  do  so. 

565.  You  think  it  is  in  the  public  interest 

and  that  in  the  long  run  it  might  well  be 
in  the  interests  of  the  exempt  company 
itself? Precisely. 

566.  Yes,  then  the  next  item  is  that  of 

charitable  contributions  by  companies — 
for  benevolent  objects  and  political 
objects.  As  to  that,  you  say  such  dona- 
tions are  objectionable  in  principle? 

Yes.  I am  conscious  that  I have  put 
forward  a rather  uncharitable  view,  but  on 
the  whole  I think  companies  are  pressed 
too  much  to  make  donations  of  one  kind 
or  another.  I also  think  some  of  them 
are  too  prone  to  do  this;  and  of  course 
where  donations  or  subscriptions  are 
made  by  the  company  and  allowed  by  the 
Revenue,  part  of  the  burden  of  the 
subscription  falls  on  the  Revenue,  so  that 
a contribution  of,  say,  9d.  is  made  at  a 
net  cost  of  4 d.  That  is  a principle  that 
could  be  abused.  At  the  present  time 
certain  donations  and  subscriptions  are 
allowed  by  the  Revenue.  On  the  whole 
they  are  not  illiberal  about  that.  I 
should  be  quite  prepared  to  swallow  any- 
thing that  could  pass  that  test,  but 
anything  over  and  above  that,  and  of 
course  particularly  anything  of  a political 
complexion,  I should  think  was  wrong. 
Then  there  is  the  other  point — this  is 
perhaps  an  idiosyncrasy — but  I think  at 
present  large  corporations  are  pressed 
too  much  to  assist  in  the  financing  of 
university  buildings  and  chairs  and  large 
public  objects  of  the  same  kind.  Of 
course,  I know  the  medieval  merchant  was 
very  liberal  in  that  respect,  but  I cannot 
help  feeling  there  is  so  much  public 
provision  of  this  sort  of  thing  now  that  it 
savours  of  excess  to  expect  business 
corporations  to  find  these  large  sums. 
Those  are  my  views,  and  I am  quite  aware 
they  are  perhaps  rather  illiberal. 

567.  Of  course,  there  might  be  some 
objects,  I suppose,  which  could  fairly  be 


described  as  beneficial,  or  likely  to  be 
beneficial,  to  the  company  which  would 
not  pass  the  scrutiny  of  the  income  tax 
authorities  as  a necessary  expense  of  the 

trade? Yes,  I agree.  I have  your 

meaning.  Pharmaceutical  companies  are 
in  the  habit  of  making  large  subscriptions 
to  scientific  objects  and  research  organisa- 
tions and  conferences  on  this  and  that, 
connected  with  medicine  and  surgery; 
and  I think  that  may  be  a border  line  case. 

568.  They  allow  that? They  do, 

yes.  I do  not  know  what  sort  of  margin 
that  represents,  but  that  may  be  the 
instance  you  are  thinking  of. 

569.  On  the  whole  you  think  a good 
general  guide  would  be  not  to  exceed 
what  the  Revenue  would  allow  as  a 

necessary  expense? Yes,  that  would 

be  my  suggestion. 

570.  And  then  there  is  the  case  of 

Tate  and  Lyle? Yes,  I think  that  is 

objectionable,  not  because  my  views  are 
left:  it  is  a border  line  case.  There  was 
also  the  “ square  deal  ” of  the  L.M.S. 

571 . There  have  been  a number  of  cases 

of  that  sort. Yes,  I think  one  has  to  be 

careful  about  those. 

572.  It  was  explained  by  the  Chairman 

of  J.  Lyons  and  Co.  Ltd.,  who  was  giving 
us  evidence  this  morning,  that  by  political 
objects  he  would  mean  not  so  much  party 
political  objects  as  objects  directed  to 
legislation  which  might  affect  the  com- 
pany’s business. Y es,  take  the  extreme 

case  of  that — nationalisation.  I think  the 
effort  to  protect  one’s  company’s  interests 
goes  a bit  far  when  it  comes  to  propaganda 
against  broad  political  policies  such  as 
nationalisation;  or,  to  take  another 
example,  the  activities  of  the  Monopolies 
Commission. 

573.  On  the  other  hand,  to  subscribe 
to  a fund  got  up  to  oppose  some  legis- 
lation which  companies  carrying  on  a 
certain  kind  of  business  considered 
oppressive  to  them  might  not  be  so  bad? 

Yes,  I think  there  is  something  in  that : 

all  these  things  are  questions  of  degree. 
They  shade  off,  and  it  is  difficult  to 
draw  a line. 

574.  Then  I think  we  can  pass  from 
that  topic.  Under  heading  5,  which 
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relates  to  the  exercise  of  the  powers  of 
the  company  by  directors  and  the  degree 
of  control  retained  by  shareholders,  you 
give,  I think,  three  examples  in  which  you 
express  the  view  that  the  authority  of  the 
company  in  general  meeting  should  be 
obtained.  Those  were  items  ( a ),  (o)  and 
(c)  under  heading  5,  which  relate  to 
fundamental  changes  in  the  company  s 
activities,  the  disposal  of  the  undertaking 
and  assets,  and  the  issue  of  new  shares . 
Yes. 

575.  As  to  5(a),  you  described  the 
situation  of  a company  whose  existing 
business  had  ceased  or  been  reduced  to  a 
low  ebb,  while  on  the  other  hand  it  had 
something  in  the  way  of  capital  funds, 
and  so  forth.  You  say  about  that, 

“ . . . the  approval  of  the  shareholders, 
based  on  a proper  explanation  of  the  facts 
and  the  purposes  in  view,  will  generally 
be  essential  and  should  be  ensured.  . 
That  is  one  instance  where,  in  your 
view,  the  directors  ought  to  go  to  the 
company  and  say,  “ Do  you  approve  of 

what  we  propose  to  do?” Yes:  of 

course  in  that  particular  field  what 
commonly  happens  is  that  somebody  buys 
the  company  and  gets  complete  control 
of  it;  but  it  would  be  my  view  that  the 
consent  of  the  shareholders  should  be 
obtained. 

576.  And  then  under  (6),  disposal  of 

the  undertaking  and  assets,  you  say: 
“ Such  measures  should  require  approval 
by  special  resolution  decided  perhaps  by 
voting  papers  to  be  deposited  at  the 
offices  of  the  company.  It  is  for.  con- 
sideration whether  on  such  an  issue, 
shareholders  with  limited  or  no  voting 
rights  should  not  have  a statutory  right 
to  vote.”.  Those  are  three  examples  of 
cases  in  which  you  think  the  authority 
of  the  company,  either  by  ordinary  or 
special  resolution — probably  the  latter 
should  be  obtained? Yes. 

577.  Have  you  any  other  examples  to 

suggest? Not  off  hand.  In  (A)  I have 

thrown  out  a suggestion  put  up  by  one  of 
our  people  dealing  with  the  case  of 
disposal  of  the  undertaking  and  assets 
and  where  it  is  a method  that  is  within 
the  discretion  of  directors : the  suggestion 
is  that  shareholders  with  limited  voting 
rights,  perhaps  preference  shareholders, 
even  more  A shareholders,  might  have  a 


right  to  vote — because  it  cuts  at  the  whole 
basis  of  their  interest  in  the  company. 
Whether  it  is  a feasible  suggestion,  I 
cannot  say. 

578.  The  same  point  was  being  dis- 
cussed in  the  Committee  this  morning; 
on  the  assumption  that  voteless  shares 
should  be  allowed  to  continue,  whether 
it  would  not  be  reasonable  to  give  the 
holders  of  those  shares  a right  to  vote  in 

certain  cases? In  certain  connections, 

and  this  would  be  one  of  them,  X think— 
certainly  (a)  and  ( b ) under  heading  5. 

579.  Then  as  to  (c),  that  is  the  issue 
of  shares,  your  remarks  under  that  sub- 
heading were  directed  to  the  issue  of  a 
block  of  shares  for  cash,  I understand, 

to  non-members  ? Yes.  Reading  over 

that  paragraph,  I thought  it  a little 
confused.  Perhaps  the  issue  for  cash  to 
non-members  and  the  issue  of  shares  for 
acquiring  another  company  or  property 
should  come  under  the  same  group. 

580.  Cash  issues  to  non-members  have 
been  discussed  so  far  on  these  lines,  that 
the  Board  should,  unless  there  is  some 
very  good  reason  to  the  contrary,  offer  any 
block  of  shares  they  are  issuing  in  the 
first  instance  to  the  shareholders,  in 
accordance  with  their  rights  or  present 
holdings,  before  it  is  offered  to  an  outsider . 
The  suggestion  is  that  if  the  company 
proposes  to  allot  these  shares  other  than  to 
existing  members,  the  existing  members 
ought  to  be  consulted  and  they  ought  to 
have  the  power  to  agree  or  disagree  to 
giving  the  necessary  authority  by  resolu- 
tion at  a company  general  meeting.— — I 
would  subscribe  to  that,  with  the  rider 
that  if  it  is  a case  of  acquiring  new  assets 
or  making  some  new  issue  which  is  of 
importance  to  the  company,  it  is  a 
consideration  which  might  be  satisfied  by 
shares,  if  it  is  desired  to  do  it  that  way, 
but  the  shareholders  should  be  consulted. 

581.  I am  sorry,  I left  out  the  second 
branch.  I was  dealing  with  the  cash  issue 
because  other  considerations  apply  in 
other  cases,  such  as  the  acquisition  of  a 
business;  but  one  ought  to  consider 
whether  the  shareholders  should  not  have 

a voice  in  that  as  well. Yes,  but  only 

if  it  is  an  important  fraction  of  the 
outstanding  issued  share  capital. 
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582.  Yes.  You  would  agree,  would  you 

not,  in  all  these  cases  it  is  very  largely  a 
case  of  degree? Yes. 

583.  If  the  directors  have  to  go  to  the 
shareholders  on  all  these  matters,  import- 
ant and  unimportant,  they  would  be  very 
much  handicapped  in  carrying  on  a 

business? 1 am  not  sure  this  sort  of 

thing  happens  as  frequently  as  that,  but 
certainly  there  is  a question  of  degree. 
There  is  a transaction  of  a certain  size 
where  it  would  be  almost  frivolous  to 
bother  the  shareholders  with  it,  but  I do 
not  believe  that  a rule  of  this  sort  would 
be  inordinately  burdensome  to  any 
company. 

584.  If  it  happened  any  day,  it  could 
hardly  be  classified  as  exceptional  or 

fundamental? 1 agree.  Of  course, 

the  case  of  the  so-called  holding  company 
is  a separate  one  because  there  the 
technique  is  commonly  to  acquire  new 
property,  new  assets,  or  whatever  they 
may  be,  and  give  shares  in  exchange. 
That  is  a special  case. 

585.  Here  is  a question  on  the  point 

about  the  issue  of  shares  otherwise  than 
to  existing  members,  and  it  is  a question 
which  was  going  to  be  put  by  Mr. 
Lumsden,  one  of  the  members  of  the 
Committee  who  is  unable  to  be  present 
today.  He  wondered  if  you  had  any 
comment  to  make  on  the  suggestion  that 
the  specific  approval  of  shareholders 
should  require  to  be  obtained  by  resolu- 
tion in  general  meeting  before  any  issue, 
or  possibly  any  substantial  issue,  of  equity 
shares  in  the  company  is  made  by  directors 
other  than  to  existing  equity  shareholders. 
Pausing  there,  that  is  what  we  have  already 
been  discussing,  and  you  have  expressed 
the  view  that  in  the  case  of  a substantial 
issue  you  think  it  would  probably  be 
right  that  the  shares  should  be  offered  to 
the  shareholders  unless  they  agree  other- 
wise in  general  meeting  ? Yes,  precisely 

so. 

586.  Mr.  Lumsden’s  question  adds  this, 
would  that  be  your  view,  even  though  the 
resolution  which  sanctioned  the  creation 
of  the  authorised  share  capital  specifically 
stated  that  the  shares  created  should  be 
available  for  issue  by  the  directors  in  such 
a manner  as  the  directors  should  decide? 
1 think  the  shareholder  should  be 


on  the  look-out  for  any  such  resolution  as 
that,  and  get  the  final  words  struck  out. 

587.  But  as  the  law  now  stands,  if  the 
shareholders  agreed  to  such  a resolution 
on  the  creation  of  the  new  shares,  prima 

facie  they  are  giving  that  discretion. 

If  the  resolution  is  passed  in  that  form, 
the  directors  have  that  discretion  and  there 
is  nothing  more  to  be  done  about  it,  but 
I think  it  is  a bad  form  of  resolution. 
I do  not  think  they  should  be  given  that 
discretion. 

588.  It  is  a bad  form,  and  if  it  is  a bad 
form  then  it  would  be  open  to  an  amending 
Act  to  say  that  such  a provision  must 

not  be  put  in? That  is  very  much  a 

question  for  lawyers,  with  respect;  but 
I would  be  pleased  to  see  that. 

589.  Now  passing  to  a new  topic, 
I understand  that  in  the  United  States 
companies  may  claim  short-term  dealing 
profits  made  by  the  directors  in  the 
company’s  shares.  Do  you  think  a 
similar  provision  is  needed  in  this 
country?  That  falls  under  heading  6, 

the  director’s  duties. 1 do  not  know 

anything  about  practice  or  experience  in 
America.  One  hopes  that  they  manage 
to  collect  these  dealing  profits.  My 
general  feeling  is  that  it  would  be  much 
healthier  if  there  were  no  dealings  by  the 
directors  in  the  company’s  shares,  and 
therefore  no  profits  to  be  claimed  by 
the  company. 

590.  That  would  be  a Draconian  rule  ? 

1 think  it  would  be  very  difficult  to 

regulate  legislatively  directors’  trans- 
actions in  their  own  companies’  shares. 
I have  only  in  the  last  day  or  two  seen  a 
letter  which  suggests  some  rules  which 
would  make  it  reasonable  and  moral, 
but  on  the  whole  the  position  should  be 
that  directors,  if  they  acquire  shares  in 
their  own  company,  should  acquire  them 
to  hold  and  should  not  in  any  circum- 
stances do  anything  which  could  be  called 
dealing.  I am  afraid  you  have  to  leave 
that  to  rest  on  the  moral  principles  of 
the  individual;  I am  afraid  it  would  not 
be  difficult  to  devise  ways  in  which  they 
could  do  these  dealings  and  conceal  them. 

591.  Yes,  you  think  it  should  be  left 
to  the  honesty  and  good  taste  of  the 
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directors? Yes,  plus  disclosure  an- 

nually of  the  director’s  dealings.  That, 

I think,  is  an  important  safeguard.  As  to 
setting  limits  within  which  directors  might 
operate,  one  suggestion  is  that  within  the 
six  weeks  after  publication  of  the  annual 
accounts  a director  might  be  free  to  deal 
in  the  market  if  he  wished,  because  during 
a period  of  that  sort  the  ordinary  investor 
and  his  advisers  would  know  as  much  as 
the  director,  because  it  would  all  be  in 
the  profit  and  loss  account  and  the 
directors’  report.  1 do  not  think  a lot  of 
that  particular  suggestion;  suggestions  of 
that  sort  do  not  really  get  to  the  root  of 
the  matter:  evasion  is  so  easy.  After  all, 
every  one  has  cousins  or  friends  or 
nominees,  and  so  I am  afraid  it  has  to 
be  left  to  the  sense  of  principle  of  the 
directors. 

592.  Yes,  I follow.  Then  coming  back 
to  the  matter  of  voteless  shares,  which  we 
touched  upon  earlier,  I think  it  follows 
from  what  you  have  said  just  now  that,  on 
the  assumption  that  voteless  shares 
should  be  allowed,  it  would  be  reasonable 
to  give  the  holders  a right  to  vote  on 

certain  specially  important  matters? 

Yes,  the  one  or  two  fundamental  matters 
— those  are  matters  which  I have  rather 
suggested  seem  to  me  to  be  as  much  of 
interest  to  the  preference  shareholders 
as  to  the  holders  of  A shares. 

593.  There  is  a common  form,  is  there 

not,  in  cases  where  there  are  preference 
shares,  providing  for  circumstances  in 
which  preference  shareholders  are  to  be 
allowed  a vote,  and  denying  them  a vote 
in  all  other  circumstances? Yes. 

594.  Then  going  now  to  heading  8,  the 
protection  of  minorities,  you  are  putting 
the  view  that  statutory  provisions  giving 
protection  to  minorities  appear  to  be 
reasonably  adequate,  and  that  ignorance 
of  the  statutory  provisions  is  the  main 

trouble? Yes,  on  that  particular  point 

I notice  the  Institute  of  Chartered  Accoun- 
tants make  a very  interesting  suggestion; 
that  it  should  not  be  necessary  to  satisfy 
the  court  that  to  wind  up  a company 
would  unfairly  prejudice  the  members,  but 
otherwise  that  it  was  just  and  equitable 
for  the  company  to  be  wound  up — I 
think  that  may  be  one  obstacle  to  the 
better  utilisation  of  Section  210.  I think 
it  is. 


595.  Yes,  that  submission  has  been 
made  to  us  by  more  than  one  contributor. 
1 certainly  agree  with  that. 

596.  Now  under  heading  11,  which 

relates  to  the  disclosing  of  beneficial 
interests  in  shares  or  nominee  holdings, 
you  suggest  that  a company  shall  be 
enabled  always  to  ascertain  the  beneficial 
ownership  of  any  holding  which  appears 
to  be  in  the  name  of  a nominee  and  that 
where  several  holdings  appear  to  have  a 
single  beneficial  owner  this  fact  should  be 
indicated  in  the  annual  return  of  the 
members  of  the  company.  You  say  quite 
correctly  “ the  company  ”,  but  in  fact  it 
would  be  the  directors  who  would  ad- 
minister this  provision,  would  it  not? 

Yes,  the  directors  and  the  secretary. 

597.  Have  you  considered  the  Board  of 
Trade  powers  of  investigation,  and  in 
particular  their  power  to  investigate 
the  true  ownership  of  shares  under 

section  172? Yes,  but  that  is  a power 

which  is  called  into  exercise  only  in 
special  circumstances.  I was  proposing 
this  as  a normal  power  by  directors. 

598.  Just  a domestic  power  of  the 

company  itself? Yes. 

599.  It  would  put  the  directors,  would 
it  not,  in  a rather  invidious  position  if  they 
had  to  challenge  the  shareholders  and 
say,  “ You  must  disclose  your  beneficial 

interests”,  and  so  on? It  could 

naturally  be  used  in  an  invidious  way,  and 
also  in  a ridiculous  way;  and  this  sugges- 
tion would  hardly  cover  the  ground.  Take 
the  case  of  investment  for  a fund  where 
the  holdings  are  put  in  the  names  of  two 
personal  nominees.  For  a time  nobody 
would  think  there  was  anything  special 
about  this ; but  if  a stockbroker  or  jobber 
saw  those  names  a number  of  times  he 
might  put  the  thing  together  and  build  up 
a picture  and  say  “ These  are  really 
nominees  ”.  Perhaps  that  is  not  a very 
good  illustration,  but  it  is  an  illustration: 
where  there  are  personal  names  I am  not 
sure  that  this  power  would  be  of  much  use 
because  its  exercise  might  easily  be 
invidious.  But  in  every  list  of  members  of 
a large  company  you  find  large  blocks  of 
shares  in  the  name  of  bank  nominees  and 
various  nominee  companies,  and  those 
are  the  ones  most  apt  to  be  used,  I think, 
for  administrative  purposes.  To  unravel 
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the  beneficial  ownerships  behind  those 
blocks  might  be  useful  and  helpful,  and 
that  would  be  the  main  use  of  this  power, 
I think. 

600.  What  would  be  the  sanction  of  it? 
Supposing  somebody  says,  “ That  is  my 

affair:  I am  not  going  to  tell  you  ” ? 

Is  not  that  a legal  point? 

601 . I do  not  know,  but  you  might  get 
an  awkward  situation ; and  if  the  directors 
were  empowered  to  say,  “ If  you  won’t 
tell  who  the  true  owner  of  these  shares  is 
we  won’t  let  you  vote  ”,  the  door  would 

be  opened  to  all  sorts  of  manoeuvres. 

But  in  the  case  of  bank  nominees,  if  you 
gave  directors  the  right  to  call  for  the 
names  of  the  beneficial  owners  and  it 
empowered  banks  to  release  that  informa- 
tion, would  that  help  ? 

602.  I do  not  know:  obviously  the 

subject  is  extraordinarily  difficult. 

Yes,  it  is  difficult,  but  I am  inclined  to 
think  it  is  necessary  to  do  something 
about  it  because  one  cannot  deny  there  is 
a certain  amount  of,  shall  I say,  strategic 
attack  on  some  companies,  and  these 
things  can  be  mounted  under  the  names 
of  nominees.  Though  there  may  be  no 
real  harm,  and  one  cannot  object  too 
much  to  people  accumulating  large 
shareholdings,  at  the  same  time  it  seems 
to  me  that  it  is  fair  to  uncloak  these 
devices,  if  there  is  some  regular  mode 
prescribed  by  which  it  can  be  done. 

603.  There  have  been  a number  of 
suggestions  made.  For  example,  it  has 
been  suggested  that  the  beneficial  owner 
of  more  than  x per  cent,  of  the  issued 
share  capital  of  the  company  should 
himself  be  under  an  obligation  to  make  a 

disclosure. Yes,  I would  not  rely  on 

that.  In  certain  banks  in  the  1930’s,  the 
owner  was  not  supposed  to  hold  more  than 
* per  cent,  of  the  share  capital,  but  people 
who  owned  far  more  than  that,  probably 
through  nominees,  did  not  go  along  and 
disclose  it;  and  I doubt  if  they  would 
if  they  thought  they  were  safe  behind  a 
nominee’s  name.  I hope  that  is  not  a 
low  view  of  human  nature. 

604.  Of  course,  one  is  considering  in 
these  matters  the  type  of  person  who,  for 
ulterior  motives,  means  to  keep  his 
dealings  secret.  That  is  the  type  of  man 
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you  are  up  against,  and  he  is  the  type 
of  man  of  course  who  will  go  to  all 

lengths  to  defeat  any  plan. Yes.  On 

the  whole,  I would  not  be  opposed  to  any 
means  which  would  enable  his  manoeuvres 
to  be  uncloaked.  You  cannot  stop  his 
manoeuvres,  but  let  him  conduct  them 
in  the  open. 

605.  In  cases  of  transfer  the  disclosure 
of  beneficial  interest  would  be  extremely 
difficult,,  owing  to  the  labour  it  would 

involve  in  a company  of  any  size1? 

Yes,  I really  think  so. 

606.  One  thinks  of  something  like  the 
note  about  the  scheduled  territories  on 

the  back  of  the  transfer  form? Yes, 

I know;  but  it  is  worth  considering 
of  course. 

607.  I do  not  know  that  we  can  carry 

that  much  further.  But  the  suggestion 
has  been  made  that  all  investments  made 
by  a company  on  its  own  account  should 
be  kept  by  it  in  its  own  name.  The 
suggestion  is  that  most  nominee  holdings 
derive  from  companies,  or  a large  pro- 
portion do. 1 would  not  know  whether 

that  is  the  fact  or  not.  Of  course,  this 
brings  the  question  home  to  one’s  own 
bosom.  I think  it  logically  follows  from 
what  I have  said. 

608.  In  India  it  was  decided  that  a 

refinement  of  this  sort  should  be  intro- 
duced. There  they  have  prohibited 
companies  from  holding  shares  bene- 
ficially owned  by  them,  otherwise  than  in 
their  own  names. Of  course,  if  some- 

thing like  the  suggestion  I have  put  forward 
was  adopted  then  it  would  be  easy  to 
ascertain  the  beneficial  ownership  if  it 
was  thought,  to  be  a sufficiently  large 
holding — or  if,  for  instance,  a large  in- 
crease occurred  in  the  holdings  of  a 
nominee  company,  or  something  like 
that.  I would  rather  suspend  opinion  on 
that  one.  I do  not  like  to  express 
antagonism  to  it,  but  I am  just  wondering 
whether  it  does  deprive  a company  of 
some  of  the  conveniences  which  do  arise 
from  using  a nominee. 

609.  One  would  have  to  face  it,  and 

the  question  is  whether  the  result  which 
would  be  achieved  would  be  worth  the 
inconvenience  possibly  caused  to  com- 
panies.  1 am  inclined  to  doubt  it 
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myself,  and  I think  there  would  be  really 
no  significance,  in  a very  large  number  of 
cases,  in  having  the  shares  in  the  name  of 
the  beneficial  owner  rather  than  in  the 
name  of  the  nominee  company.  Of 
course  there  might  be  other  cases  where 
it  would  be  rather  important.  I would 
prefer  not  to  express  an  opinion  on  that 
ad  hoc. 

610.  Yes,  I see.  Thank  you.  Then 

we  can  go  to  heading  14,  which  concerns 
the  practice  of  earning  on  business 
through  associated  and  subsidiary  com- 
panies. You  say  in  your  memorandum 
that  this  may  be  capable  of  lending 
itself  to  abuse,  and  you  suggest  that 
provisions  should  be  made  for  the  dis- 
closure of  the  names  of,  and  the  extent 
of  the  interest  in,  subsidiary  and  associated 
companies  in  the  holding  company's 
annual  accounts.  That  is  your  sug- 
gestion?  Yes. 

611.  Perhaps  you  could  give  your 
views  on  these  two  further  points.  The 
first  is  that  reciprocal  shareholdings 
beyond  a certain  percentage  should  be 
prohibited.  It  is  said  that  what  may 
happen  in  such  a case  is  that  where  each 
of  two  companies  has  a substantial  block 
of  votes,  falling  short  of  legal  control  in 
the  other,  a common  board  of  directors 
can  use  the  votes  of  each  company  to 
perpetuate  their  own  control,  although 
in  fact  the  directors  are  minority  share- 
holders in  each  company.  I do  not  know 
whether  you  agree  that  might  be  the 

result? Yes,  I suppose  it  could.  I do 

not  know  how  you  would  cope  with  that 
or  prevent  some  other  device  being 
substituted  for  that  particular  one.  The 
ingenuity  of  lawyers  and  accountants  is 
like  Stevenson's  abhorred  dexterity  of 
surgeons. 

612.  I suppose  the  answer  is  that  if 

such  a thing  could  happen  that  is  rather 
reprehensible  ? It  is  rather  unsavoury. 

613.  But  if  that  method  of  achieving 
such  a result  is  stopped,  it  is  not  unlikely 

that  others  would  be  invented? You 

cannot  devise  water-tight  measures  to 
preclude  that  sort  of  thing  entirely,  and 
I do  not  think  that  is  an  important 
enough  case  to  single  out  to  find  a 
specific  remedy  for  it. 


614.  Then  the  second  suggestion  is  that 

the  parent  company  should  be  legally 
responsible  for  the  debts  of  its  sub- 
sidiaries, or  at  least  a part  of  them. It 

would  be  an  excellent  provision,  if  it 
could  be  brought  about. 

615.  But  there  again  I suppose  people 
would  find  means  of  getting  out  of  it— 
the  sort  of  people  who  wanted  to  get 

out  of  their  burden? Yes,  there  is 

scarcely  any  limit  to  that  sort  of  ingenuity; 
but  obviously  it  is  completely  fair  in 
principle  that  if  a company  chooses  to 
carry  on  its  operations,  in  whole  or  in 
part,  through  subsidiaries  that  the  parent 
company  should  take  responsibility  for  the 
whole.  In  business  it  does  in  fact  often 
happen  that  you  lend  to  the  subsidiary 
and  get  a guarantee  by  the  parent 
company ; or  various  arrangements  in  that 
form.  It  is  a point  that  is  always  arising. 
If  you  could  establish  a legal  liability  on 
the  part  of  the  parent  company  for  the 
solvency  of  the  subsidiaries,  it  would  be 
probably  a good  thing.  1 am  not  sure  it 
is  not  a little  starry-eyed. 

616.  Possibly.  There  might  be  changes 

in  the  shareholdings,  possibly  before  the 
trouble  arose? Yes,  it  could  be. 

617.  Very  well.  I think  there  is  only 
one  other  question  I had  in  mind  to  ask 
you,  and  that  is  about  prospectuses, 
which  I know  is  a matter  upon  which 
you  have  made  no  comment,  but  the 
point  on  which  I thought  you  might 
perhaps  help  us  is  this.  As  you  know,  the 
investor  in  quoted  stocks  has  the  pro- 
tection of  the  scrutiny  carried  out  and  the 
regulations  insisted  on  by  the  Stock 
Exchange,  in  addition  to  the  safeguards 
in  the  Companies  Act  itself.  Have  you 
ever  considered  the  position  of  investors 
in  unquoted  stocks,  with  which  the  Stock 
Exchange  is  not  concerned?  Do  you  see 

what  I mean? Yes,  I do.  I suppose 

there  is  a good  deal  of  informality  in 
some  of  these  cases  about  taking  up  share 
subscriptions.  I thought  the  practice  was 
that  any  statement  should  be  certified  in 
some  way  by  reputable  auditors,  and  then 
one  is  reasonably  safe. 

618.  Perhaps  I might  put  it  another 
way.  One  of  the  things  this  Committee 
has  to  consider  is  the  protection  afforded 
to  investors  in  respect  of  prospectuses, 
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and  so  on.  As  matters  stand  at  present 
the  great  protection  consists  of  the 
statutory  regulations,  coupled  with  the 
Stock  Exchange  regulations,  which  in 
some  respects  go  a good  deal  further  than 
the  statutory  ones.  The  investor  is  amply 
protected,  because  he  gets  the  benefit  of 
the  legal  requirements  and  the  Stock 

Exchange  requirements. Yes,  and  I 

would  add  to  that  that  the  present-day 
regulations  of  the  Stock  Exchange  and 
the  manner  in  which  they  are  operated 
is  an  immense  protection  to  investors, 
but  then,  you  see,  they  apply  to  public 
companies  whose  shares  are  going  to  be 
quoted,  where  there  is  going  to  be  a free 
market  and  where  the  investor  is  not 
really,  in  a sense,  much  interested  in 
managing  the  company:  he  is  buying  a 
marketable  security.  The  case  of  the 
private  company  is  different : the  number 
of  shareholders  is  limited  to  50,  and  its 
opportunities  for  raising  outside  capital 
are  rather  more  limited.  It  is  largely 
dealing  with  its  own  shareholders,  or 
people  know  n to  it,  or  institutions.  I do 
not  believe  you  could  apply  anything 
comparable  to  the  Stock  Exchange  regu- 
lations to  the  raising  of  capital  of  private 
companies,  nor  do  I think  it  is  in  any 
way  necessary. 

619.  You  said  private  companies.  You 
mean  rather  unquoted  companies — that 

is  what  I have  in  mind? Yes,  the 

unquoted  company. 

620.  Suppose  that  an  unquoted  com- 
pany, through  some  operator  in  the 
provinces,  puts  out  a prospectus  which 
complies,  on  the  face  of  it,  with  the  legal 
prospectus  requirements  but  does  not  say 
there  is  going  to  be  an  application  for  a 
Stock  Exchange  quotation,  so  that  it  is 
outside  the  Stock  Exchange  regulations 
altogether.  The  subscriber,  on  the  face 
of  such  a prospectus,  has  much  less 
protection,  because  the  Stock  Exchange 

regulations  do  not  apply? Yes,  I do 

not  know  that  there  is  a very'  important 
point  there.  Who  would  be  handling 
these  unquoted  issues?  They  would 
probably  be  placings,  would  they  not? 
I should  think  it  would  be  right,  if  sub- 
sciptions  are  invited  in  a case  like  that, 
where  there  is  going  to  be  no  application 
to  the  Stock  Exchange,  that  there  should 
be  some  rules  about  the  information  that 
should  be  given  and  the  certifications  that 


should  be  required,  but  I am  sure  it  would 
not  need  to  be  on  the  elaborate  scale  of 
the  Stock  Exchange  rules  for  quotation. 

1 do  not  think  what  you  are  indicating — 

I speak  with  respect — I should  not  have 
thought  that  particular  sector  of  the  field 
was  very  large  or  very  important. 

Chuirnum:  We  had  before  us  the  other 
day  a prospectus  which  raised  this  point. 
It  was  Professor  Gower  who  brought 
this  to  our  notice.  Perhaps  I might  ask 
Professor  Gower  if  he  would  expand  this 
subject  ? 

621.  Professor  Goner:  Apparently  at 
least  two  hire  purchase  finance  companies 
are  publishing  prospectuses  inviting  sub- 
scriptions for  their  shares  without  their 
being  quoted  on  any  Stock  Exchange. 
They  circulate  these  prospectuses  quite 
widely,  and  as  they  also  advertise  for 
deposits  they  have  already  got  a good  list 

of  likely  recipients. May  I ask  you, 

as  an  authority,  does  the  Prevention  of 
Fraud  Act  not  get  them? 

622.  No,  because  they  publish  a 
prospectus  which  complies  with  the 

Companies  Act. Yes,  I think  there  is 

something  there  that  can  be  dealt  with. 
I am  not  sure  of  the  precise  method,  but 
it  should  be  dealt  with  and  no  doubt 
they  can  do  that  sort  of  thing  through 
the  old-fashioned  outside  broker. 

623.  There  are  no  brokers,  you  see. 
When  I got  a copy  of  this  I wrote  to 
them  and  said  that  I observed  there  was 
going  to  be  no  Stock  Exchange  quotation 
and  asked  what  w ould  happen  if  I wanted 
to  sell  my  shares?  They  wrote  back  and 
said  something  to  the  effect  that  “ if  you 
wTite  to  the  secretary,  he  is  generally  in 
touch  with  people  and  is  able  to  arrange 
things  Of  course  they  constantly  keep 

shares  on  tap  the  whole  time. Yes, 

this  is  nonsense.  It  is  a further  hint  that 
hire  purchase  finance  companies  could  be 
the  rogue  elephants  of  our  time.  In  spite 
of  what  I said  before,  I entirely  concede 
that  it  ought  to  be  attended  to. 

624.  Would  it  be  reasonable  to  suggest 
that  nobody  should  make  a public  issue 
unless  the  shares  were  quoted  on  the 

Stock  Exchange? 1 would  entirely 

agree  with  that.  I think  it  would  be  an 
important  and  salutary  piece  of  legisla- 
tion, and  that  would  not  preclude  the 
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private  company  and  the  small  public 
company  with  unquoted  shares  from 
raising  a limited  amount  of  capital  from 
regular  sources.  That  is  an  interesting 
point. 

625.  Mr.  Mackinnon:  Just  one  point. 
Lord  Piercy:  you  say  you  would  like  to 
see  companies  with  subsidiaries^  giving 
full  information  of  the  subsidiaries 
what  proportion  they  hold  in. the  balance 
sheet,  and  the  nature  of  their  business . 
Yes. 

626.  It  has  been  suggested  to  us  that 
might  have  some  disadvantages  for  a 
holding  company  which  wishes  to  operate 
and  keep  certain  of  its  activities  undis- 
closed to  the  market.  A particular  sort 
of  example  was  given  of  a company 
which  makes  a high-grade  product  on 
the  one  hand  and,  at  the  other  end,  a 
low-grade  product,  and  it  wishes  to 
market  the  low-grade  product,  but  not  to 
do  it  so  as  to  impair  its  own  high-grade 
name — would  you  think  there  was  any- 
thing in  that  argument  to  set  against  the 
advantages  of  disclosing  this  information? 

I would  have  thought  not,  and  as 

regards  that  particular  case  of  course, 
that  can  be  dealt  with  by  having  asso- 
ciated companies  rather  than  parent  and 
subsidiary,  with  common  elements  on  the 
board.  There  is  a legitimate  case  for 
that  up  to  a point,  and  certainly  it  does 
not  invalidate  the  general  proposition 
that  particulars  about  subsidiaries  should 
be  disclosed. 

627.  Of  course,  if  your  argument  is 
sound,  you  could  defeat  the  disclosure  of 
information  by  arranging  things  through 

associated  companies. 1 know,  but 

there  is  no  limit  to  this,  and  you  have 
to  bear  in  mind  there  are  all  these  loose 
strings  and  vague  margins  in  the  company 
world. 

628.  Professor  Gower : Could  I clarify 

a point  in  connection  with  charitable 
donations?  Lord  Piercy,  I understand 
your  view  to  be  that  companies  should 
be  allowed  to  make  them,  provided  they 
are  allowed  for  tax  purposes.  The  test  of 
whether  charitable  donations  should  be 
allowed  would  then  depend  on  whether  it 
was  a legitimate  tax  deduction  for  Revenue 
purposes? Yes. 


629.  You  could  put  the  directors  in  an 
impossible  position,  because  they  would 
never  know  until  they  had  made  the 
contribution  that  they  would  get  away 
with  it— what  would  happen  if  the 
Revenue  did  not  allow  it?  Would  they 
have  to  repay  it  out  of  the  profits  of  the 

company? No,  I think  it  would  come 

out  of  the  net  profit  after  tax.  But  I do 
not  think  that  is  a real  difficulty  because 
in  the  first  place  the  directors  in  an 
established  company,  have  a certain  run  of 
experience  on  which  they  can  rely,  and  in 
the  ordinary  way  the  accountant  or  finan- 
cial director  or  auditor  is  moderately 
on  visiting  terms  with  the  Inspector  of 
Taxes.  He  can  always  go  round  and  put 
the  case  to  him.  I have  known  the  Special 
Commissioners  to  be  accessible  to  the 
extent  of  giving  an  informal  view  without 
commitment  on  some  special  case. 
Provided  you  make  an  appointment  with 
them,  it  does  not  take  long. 

630.  Mr.  Althaus:  I was  going  to  ask 
the  same  question  about  charitable 
contributions.  About  the  issue  of  new 
shares  in  quoted  companies,  you  say  it 
may  be  that  the  Stock  Exchange  covers  the 
point.  Therefore  I take  it  your  mam 
point  is  that  any  special  legislation  or 
compulsion  should  only  apply  to  unquoted 
companies  in  view  of  what  I understand 
is  your  belief  that  the  Stock  Exchange 
does  in  fact  protect  the  interests  of  the 
shareholders  very  largely  in  these  matters  ? 

Yes,  I would  agree  with  that.  As  a 

matter  of  fact,  at  one  end  or  the  other, 
the  Stock  Exchange  with  their  rules  for 
quotation  and  general  dealing  and  finan- 
cial principles— they  are  the  great  safe- 
guard to  the  investor. 

631.  There  was  another  point,  not  in 
your  memorandum,  but  the  Chairman 
asked  you  about  companies  holding 
accumulations  of  shares  in  their  own 
names.  I suppose  it  would  be  possible 
for  some  interested  party  to  accumulate 
them  on  their  behalf  and  only  at  the 
psychological  moment  to  transfer  them 
to  the  company?  There  is  really  no 
protection  in  asking  a company  to  declare 

its  interest  in  this  matter? 1 quite 

agree. 

632.  Mr.  Brown:  Just  one  question  on 
the  objects  and  powers  of  companies, 
which  we  started  discussing.  I gather. 
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Lord  Piercy,  your  desires  are  that 
companies’  operating  powers  should  be 
limited  closely,  and  shareholders  should 
be  consulted  if  they  did  wish  to  expand 
the  powers  ? Yes. 

633.  There  are  many  cases  where  they 
have  wide  powers  now,  and  if  they  wished 
to  build  up  wide  powers  would  it  be 
practicable  or  reasonable  to  say  that  a 
provision  might  be  made  to  the  effect  that 
object  powers  would  lapse  if  not  used? 

1 think  it  is  an  excellent  suggestion: 

it  is  quite  first-rate,  and  would  go  far  to 
clear  up  the  present  situation.  I was 
going  to  make  a suggestion  about  the 
protection  of  shareholders,  but  yours  is 
a much  neater  idea,  if  I may  say  so. 

634.  I was  intrigued  and  mystified, 

looking  at  page  9 of  your  memorandum. 
You  use  the  words,  “ where  several 
holdings  appear  to  have  a single  beneficial 
holder  ”.  I wondered  how  several  hold- 
ings could  so  appear? As  a result  of 

discovery:  you  might  find  out  about  it. 
Perhaps  it  is  an  impracticable  suggestion, 
but  you  could  perhaps  put  them  together, 
or  something  like  that. 

635.  As  regards  investments  by  com- 
panies held  in  their  own  names,  the 
suggestion  is  made  that  it  is  only  a 
company  which  is  likely  to  acquire  control 
surreptitiously  by  means  of  nominee 
holdings — is  that  a fair  comment,  or  are 
there  not  a number  of  individuals  today 
concerned  with  takeover  bids  who  could 
very  likely  do  this  on  their  own  account, 
even  if  they  intended  to  put  it  into  their 

company  later? 1 would  not  say  it  is 

altogether  a fair  comment.  There  must 
be  other  companies,  of  course,  like  us; 
we  quite  commonly  put  holdings  of  one 
kind  or  another  in  companies  into 
nominees’  names. 

636.  My  question  was  put,  about  the 
assertion  that  it  is  only  a company  which 
is  likely  to  acquire  control  surreptitiously 
— in  other  words,  not  an  individual — 
but  are  there  not  a good  many  individuals 
who  are  likely  to  do  this  surreptitiously? 

Y es,  I think  that  is  the  weakness  of 

that  suggestion,  for  what  it  is  worth. 

637.  And  non-voting  shares — you  ex- 
press yourself  very  clearly  as  having  no 
objection  to  non-voting  shares  in  an 


ordinary  case.  It  is  not  unknown  for  the 
management  to  become  inefficient,  and 
when  that  occurs  would  you  agree  there 
should  be  a right  probably  for  the 
shareholders  to  take  action  and  change 

their  management  ? 1 think  in  principle 

it  would  be  a very  good  thing. 

638.  Does  it  happen  on  occasion? 

Mostly  when  the  mischief  is  done:  at  a 
position  of  crisis  it  is  done,  and  even 
then  it  is  not  a very  flexible  or  rational 
instrument  for  doing  this.  The  people 
who  are  voted  in  on  somebody’s  sug- 
gestion may  be  as  bad  as  the  ones  voted 
out. 

639.  You  do  not  think  it  right  or  wise 
that  shareholders  should  possibly  change 

management  when  not  satisfied? No, 

I would  not  say  that.  I would  rather 
say  that  the  right  does  not  avail  them 
much.  I think  it  is  largely  a paper  right, 
but  a sort  of  latent  sanction  which  may 
weigh  with  directors.  I am  not  so  much 
positively  in  favour  of  A shares  as  dead 
against  any  legislation  on  the  subject. 
T think  that  would  be  going  too  far  and 
that  we  could  leave  it  to  opinion,  viz.,  the 
Stock  Exchange,  investors  themselves, 
opinions  expressed  in  the  Financial  Press, 
and  so  on.  I would  be  inclined  to  think, 
on  that  footing,  A shares  may  prove  a 
permanent  feature,  although  I know  that 
powerful  interests  at  the  moment  seem 
adverse  to  them. 

640.  Mr.  Althaus : May  I revert  for  a 
moment  to  a point  Mr.  Brown  raised 
about  nominee  shareholdings.  I am 
quite  prepared  to  think  it  is  established 
from  a legal  point  of  view,  but  I think 
Lord  Piercy  would  agree  there  is  a 
pattern  of  ingenuous  shareholdings  in 
cases  in  which  one  examines  them  which 
is  quite  unmistakable.  The  question 
really  is  whether  that  could  in  fact  be 
brought  into  any  sort  of  statutory 
provision  at  all.  I have  myself  on  many 
occasions  had  to  examine  lists  of  share- 
holders in  a somewhat  hostile  manner, 
and  have  never  had  the  slightest  doubt  in 
my  own  mind  where  the  rather  artless 

associations  began  and  continued. 

I would  think  there  is  a good  deal  in 
that:  I do  not  know  whether  Mr.  Brown 
thinks  so  too.  What  always  causes  some 
admiration  in  me  is  when  they  are  looking 
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at  the  applications  for  an  issue  experienced 
fellows  can  work  out  the  major  part  of 
duplicate  applications.  I do  not  know 
how  it  is  done;  it  is  the  result  of  ex- 
perience I suppose.  I quite  agree  with 
Mr.  Althaus. 

There  is  one  point  I might  make. 
I have  mentioned  the  unit  trust.  I 
thought  on  reading  the  memorandum  of 
the  Association  of  Unit  Trusts  that 
possibly  I could  make  some  useful 


observations  on  that  memorandum,  and 
if  the  committee  would  like  it  I would 
gladly  do  that  * 

Chairman : We  would  indeed  welcome 
that  very  much.  I think  that  is  all  the 
questions  we  want  to  trouble  you  with, 
and  we  are  extremely  grateful  to  you  for 

coming  here  and  helping  us. Thank 

you  very  much  indeed. 

* This  memorandum  by  Lord  Piercy 
appears  on  pp.  121  et  seq. 


{The  witness  withdrew ) 


Mr.  W.  A.  Nicol,  Mr.  W.  W.  Fea  and  Mr.  G.  T.  Hughes  called  and  examined 


641.  Chairman : We  have  Mr.  Nicol, 

Mr.  Fea  and  Mr.  Hughes,  Administrative 
Director,  Financial  Director  and  a member 
of  the  secretarial  staff  of  Guest,  Keen  and 
Nettlefolds,  Ltd.  I have  stated  it  correctly 
have  I? Mr.  Nicol:  Yes,  Sir. 

642.  We  are  most  grateful  to  you  for 
coming  to  help  us  this  evening,  and  also  for 
the  extraordinarily  well-prepared  memo- 
randum you  have  submitted.  As  to  your 
position  with  regard  to  what  may  be 
described  as  a “ one-man  company  ”,  I 
gather  you  operate  extensively  through 
the  wholly-owned  subsidiary,  and  it  would 
be  a considerable  convenience  to  you  that 
it  should  be  possible  to  do  this  with  one 
member  without  the  necessity  of  the 
number  of  members  being  two  or  more. 
That  is  to  say,  you  would  like  the  law  to 
be  altered  so  as  to  allow  a company  with 

only  one  member? Mr.  Fea  and  Mr. 

Nicol : Yes. 

643.  One  has  to  face  it  that  that  would 
be  an  extremely  revolutionary  amendment 

of  the  law,  would  it  not? Mr.  Fea:  I 

am  not  a lawyer  and  I do  not  know  if 
they  would  say  that  for  a certainty.  But 
so  far  as  the  application  to  this  group  of 
companies  is  concerned — we  have  a large 
number  of  subsidiaries — and  it  would  be 
of  great  convenience  to  us  if  only  the 
parent  company  was  the  shareholder. 

644.  In  your  particular  case  you  say 
that  would  be  a great  convenience  and  no 
harm  could  be  done  to  anyone,  but  one 


has  to  consider  the  general  picture.  You 
may  not  be  able  to  answer  this  if  you  are 
not  a lawyer,  but  do  you  not  agree  the 
whole  basis  of  our  company  law  hereto- 
fore has  been  that  the  company  shall 
consist  of  an  association  of  persons  who 
collectively  create  a legal  entity  distinct 

from  the  members  composing  it? 

Mr.  Nicol:  I think  in  substance  you  are 
absolutely  right. 

645.  One  gets  it  in  Section  1 of  the  Act. 
That  certainly  postulates  more  than  one 
person,  and  one  gets  that  carried  further 
in  Section  13.  That  provides,  in  sub- 
section 2,  that: 

“ From  the  date  of  incorporation  men- 
tioned in  the  certificate  of  incorporation, 
the  subscribers  of  the  memorandum, 
together  with  such  other  persons  as  may 
from  time  to  time  become  members  of 
the  company,  shall  be  a body  corporate 

What  was  contemplated  was  that  such 
subscribers  of  the  memorandum  should  be 
a body  corporate.  How  do  you  apply 

that  where  there  is  only  one  member  ? 

Of  course  we  regard  the  wholly-owned 
subsidiary  much  more  like  a branch,  in 
the  sense  that  its  only  difference  from  a 
branch  is  its  independent  existence  at  law, 
and  consequently,  the  protection  given  to 
creditors.  In  all  other  respects  it  functions 
but  as  a branch  of  our  organisation.  We 
feel  that  the  general  summation  of  the 
case  we  have  made  is  that  it  would  be 
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helpful  if  we  had  only  one  shareholder, 
the  holding  company. 

646.  You  would  point  out  no  doubt 

that,  in  order  to  observe  the  existing  law, 
recourse  has  to  be  had  to  the  use  of 
nominee  shareholders  who  really  serve  no 
useful  purpose? Exactly. 

647.  Are  you  not  rather  getting  the  best 
of  both  worlds  here?  You  are  running 
something  which  you  term  a branch  but 
you  are  running  it  as  a limited  company 
of  which  the  parent  company  is  the  sole 
member,  so  you  have  dispensed  with  all 
meetings  and  corporate  activities  and 
substitute  the  Common  Seal  of  the  parent 
company  or  the  signature  of  an  authorised 
director  as  sufficient  to  perform  any  of  the 
functions  of  the  company  and  exercise 

any  of  its  powers? Still  observing  its 

independent  existence  in  law.  There  is  no 
fundamental  change  implied  in  our  memo- 
randum of  evidence. 

648.  But  you  have  to  go  behind  the 
company  to  find  what  is  inside  before  you 
can  deal  with  it  in  this  rather  summary 

manner? Mr.  Hughes : I think  what 

we  are  really  trying  to  do,  what  we  are 
suggesting  should  be  done,  is  to  make  the 
law  accord  with  what  is  the  fact.  As  I 
understand  it,  for  the  past  sixty  years  it 
has  been  possible  for  one  man,  whether 
an  individual  or  an  artificial  person,  to 
create  a company  of  which  he  is  the  only 
member. 

649.  Mr.  Jones,  who  keeps  a sweet  and 
tobacco  shop,  simply  signs  a couple  of 
documents  and,  with  the  aid  of  a nominee, 
comes  out  as  a company,  and  he  can 
duplicate  that  performance  as  often  as  he 

chooses. Yes.  That  is  the  existing 

position  of  the  law  of  course.  I think  all 
we  are  saying  is  that,  in  the  case  of  a 
private  company,  it  hardly  seems  neces- 
sary to  have  in  addition  a single  nominee 
shareholder. 

650.  Of  course  Guest,  Keen  and  Nettle- 

folds  are  a well-organised  and  competent 
concern.  No  doubt  they  can  manage 
their  affairs  in  this  way  without  disadvan- 
tage to  anyone  and  with  proper  advan- 
tages to  themselves.  Have  you  considered 
the  case  of  the  ordinary  individual,  the 
man  who  starts  the  sweet  and  tobacco 
shop  ? Mr.  Fea : On  that  I would  draw 


a distinction  between  the  limited  company, 
having  its  wholly-owned  subsidiary,  like 
Guest,  Keen  and  Nettlefolds,  and  John 
Brown  who  wants  to  form  himself  into  a 
limited  company.  In  the  last  resort  our 
group  depends  on  its  holding  company, 
its  author  and  source  of  everything,  and 
which  is  accessible  to  the  public  and  its 
members  through  published  accounts, 
whereas  the  one-man  company  is  not. 
We  were  talking  in  this  matter  about  our 
particular  circumstances  and  the  ability 
to  have  a wholly- owned  subsidiary  treated 
as  a separate  equal  class  of  company  for 
the  purposes  of  a holding  company,  which 
organised  its  business  that  way  and  not 
through  branches. 

651.  You  say  so  far  as  you  yourselves 
are  concerned  the  situation  is  met  by 
confining  this  proposed  arrangement  to 

wholly-owned  subsidiary  companies? 

We  think  it  most  important  to  restrict  it 
to  that  category. 

652.  You  say  you  are  not  concerned 

what  may  happen  with  other  companies, 
but  so  far  as  the  wholly-owned  subsidiary 
is  concerned  you  would  like  some  amend- 
ment of  the  law  so  as  to  enable  it  to  be 
constituted  with  one  member — its  holding 
company? Yes. 

653.  I follow  your  position.  The  point 
has  been  taken  by  a number  of  other 
witnesses  and  it  will  have  to  be  looked 
into  from  the  legal  point  of  view.  Of 
course  we  need  not  be  bound  by  the  law 
as  it  is  because  we  can  recommend  any 
amendments  we  like  to  see  made,  if  it  is 
practicable  to  make  them.  I do  not  think 
we  can  carry  that  aspect  of  the  matter 
very  much  further.  Passing  from  that  I 
would  like  to  ask  you  a question  or  two 
about  ultra  vires.  You  say  on  page  2 of 
your  memorandum: 

“ We  consider  that  the  objects  clauses 
of  memoranda  of  association,  as  at  present 
drafted,  provide  no  appreciable  safeguards 
for  members  or  third  parties,  and  we  think 
that  the  memorandum  could  well  become 
purely  a document  as  between  the  com- 
pany and  its  members.  A third  party 
would  then  be  entitled  to  assume  that  a 
company  has  the  same  power  as  a natural 
person  to  do  whatever  it  purports  to  do.” 
That  is  substantially  what  was  recom- 
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mended  in  the  Cohen  Report. Mr. 

Nicoh  Of  course  we  regard  the  memo- 
randum of  association  as  the  charter  of 
the  company  defining  its  powers.  Our 
main  recommendation  under  the  heading 
of  ultra  vires  is  that  the  ancillary  clauses 
of  the  memorandum  should  be  codified, 
in  other  words  detached  from  and  put 
into  a separate  codified  section,  and  that 
the  objects  clause  should  in  essence  be 
concerned  in  defining  the  real  objects  for 
which  the  company  is  trading.  It  is,  at 
the  present  time,  through  having  a large 
number  of  clauses  dealing  with  generalities 
and  other  factors,  confusing  in  the  sense 
that  it  is  difficult  to  decide  what  one  is 
really  concerned  with  in  these  particular 
clauses  without  a lot  of  interpretation. 
Our  submission  here  was  to  try  to  make 
the  objects  clause  operate  only  as  between 
the  company  and  its  members,  leaving  the 
third  party  in  the  position  that  he  should 
be  treated  as  not  being  prejudiced  in  any 
way. 

654.  But  then  you  are  going  to  give  the 
company  vis-a-vis  third  parties  the  abso- 
lute powers  a natural  person  would  have? 
Yes. 

655.  So  that  the  third  party  is  entitled 

to  assume  that  the  company  has  power 
to  do  whatever  it  does? Yes. 

656.  And  then  behind  that  curtain  is 

defined,  as  between  the  members  of  the 
company  and  the  directors,  the  extent  to 
which  the  absolute  power  of  a natural 
person  is  to  be  exercised  by  the  company. 
That  is  really  what  it  comes  to? Yes. 

657.  Have  you  considered  the  possible 
difficulties  in  practice  of  this  arrangement  ? 
What  will  take  the  place  of  the  memo- 
randum as  the  charter  which  the  company 
shows  to  the  world?  Will  it  just  be  a 

naked  certificate  of  incorporation? 

No,  I think  it  would  be  a simplified  objects 
clause,  covering  in  general  terms  the 
objects  and  purposes  of  the  company, 
without  all  the  clauses  which  are  now  set 
out  in  considerable  detail  but  which,  I 
think,  are  not  really  considered  by  many 
people  in  dealings  with  that  company.  I 
think  there  is  at  least  a certain  amount 
of  confusion,  and  the  position  at  present 
depends  on  the  aspect  of  the  clauses,  on 
the  interpretation  put  on  them  by  the 
legal  people. 


658.  According  to  your  proposal  this 
simplified  memorandum  as  between  the 
company  and  third  parties  will  constitute 
a charter  for  the  company  to  do  anything 
a natural  person  can  do.  That  is  the 

position,  is  it? Yes,  that  was  our 

understanding  in  putting  forward  this  as 
a simplification  of  the  existing  set-up. 

659.  There  might  be  difficulties  in 
practice.  Have  you  considered  the  case 
of  a third  party  dealing  with  the  company, 
in  the  person  of  one  of  the  directors,  and 
these  two  people  engaged  in  a transaction 
which  they  both  know  full  well  has  been 
forbidden  by  the  shareholders  of  the 
company.  How  does  the  matter  then 

stand? Mr.  Hughes:  The  position  we 

are  advocating  is,  I believe,  already  the 
position  with  chartered  companies.  I do 
not  know  if  this  point  you  have  brought 
out  does  apply  or  has  been  considered  in 
relation  to  chartered  companies.  I would 
have  said  it  is  more  a question  of  what 
powers  the  directors  have  and  how  the 
shareholders  exercise  control  over  them, 
that  being  a matter  between  the  share- 
holders and  directors  of  the  company. 

660.  I do  not  follow  that.  Under  the 
law  as  it  stands  at  present  when  a com- 
pany is  incorporated  by  Royal  Charter  it 
operates  under  the  charter  itself;  in  the 
case  of  a company  incorporated  under  the 
statute,  it  operates  in  accordance  with  the 
memorandum,  and  under  the  law  as  it 
now  stands  these  documents  do  circum- 
scribe and  define  the  things  the  company 

has  powers  to  do. 1 am  afraid  I was 

certainly  under  the  impression  a chartered 
company  could  do  anything  even  if  not 
empowered  to  do  so  in  its  charter. 

661 . But  there  is  not  duality  of  powers  ? 

In  practice  if  a chartered  company 

can  do  anything  a natural  person  can,  the 
position  you  mentioned  earlier  could 
occur,  and  the  only  remedy  of  the  share- 
holders would  be  to  sue  the  director  in 
question. 

662.  That  is  what  it  would  come  down 
to.  The  person  dealing  with  the  company 
would  be  entitled  to  assume  through  thick 
and  thin  that  the  company  could  do  that 

thing  whatever  it  was. 1 think  in 

practice  it  is  what  happens  to  a large 
extent  now.  I very  much  doubt  whether 
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it  is  a consistent  habit  to  consult  the 
memoranda  or  objects  clauses  of  other 
companies. 

663.  Of  course  that  has  grown  up 
through  the  exigencies  of  the  case  really, 

has  it  not? Mr . Nicol : I think  the 

tendency  is  to  give  a fairly  generous  con- 
struction of  the  objects  clause. 

Mr.  Fea:  We  have  found  there  is  more 
and  more  ingenuity  put  into  making  an 
objects  clause  as  wide  as  possible. 

664.  The  result  is  that  in  practice 
except  in  a rare  number  of  cases  it  is 
assumed  the  company  has  power  and 
everything  is  all  right.  In  the  odd  case 
the  transaction  is  something  outside  the 
memorandum  and  then  trouble  arises — 
ultra  vires  trouble  arises . I want  to  under- 
stand how  your  scheme  is  going  to  work. 
I do  not  want  to  take  up  time.  You  must 
take  it,  must  you  not,  that  the  third  party 
is  absolved  completely  as  regards  exercise 
of  power  and  the  company  has  absolute 
power.  The  thing  would  not  work  short 

of  that. Mr.  Hughes:  I think  that  is 

what  we  had  in  mind. 

Mr.  Fea:  And  that  the  shareholder’s 
remedy  is  against  the  individual  or  the 
director  who  transgresses  against  the 
direct  authority  the  company  may  have 
had  from  the  shareholders  at  an  extra- 
ordinary meeting  rather  than  through  a 
memorandum  which  remains  on  the 
record. 

665.  Might  this  not  lend  itself  to  abuse  ? 
Might  not  an  unscrupulous  director  get 
together  with  a third  party  equally  un- 
scrupulous and  make  away  with  the 
company’s  assets  ? Then  the  share- 
holders would  be  left  without  a remedy 
against  the  director  who  might  be  a man 

of  straw? if  the  objects  had  been 

drawn  as  widely  as  they  are  now  he  might 
still  be  purporting  to  act  within  those 
objects  but  in  fact  defrauding  under  them. 

666.  I am  trying  to  understand  it.  Am 
I right  in  thinking  you  are  going  to 
suggest  in  place  of  the  existing  memo- 
randum a basic  carte  blanche  to  the 

company  to  do  whatever  it  pleases? 

Mr.  Nicol:  In  effect  that  is  so.  The  usual 
thing  is  to  err  on  the  generous  side  and 
our  purpose  was  to  try  and  simplify  that 
so  as  to  give  the  company  absolute  power 
vis-a-vis  a third  party. 
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667.  You  say  there  is  sufficient  pro- 

tection to  the  company  from  the  share- 
holder’s point  of  view  by  the  fact  that  they 
can  intervene  by  special  resolution  and 
curtail  the  power;  and  you  say  there  is 
sufficient  protection  from  the  point  of 
view  of  the  third  party  because  he  is 
entitled  to  assume  the  company  has 
power  to  do  what  it  is  purporting  to  do. 
That  is  the  arrangement  you  suggest  in 
substitution  for  the  arrangement  under 
which  one  relies  on  the  verbosity  of  the 
memorandum  of  association? Yes. 

668.  The  committee  will  have  to  con- 
sider that  proposal  in  due  course  and  see 
what  there  is  in  the  possible  objections 
made  to  it.  It  would  be  helpful  if  you 
would  tell  us  a little  more  of  your  view 
that  the  present  classification  of  com- 
panies limited  by  shares  does  not  bear  a 
proper  relation  to  economic  realities.  I 
think  you  make  a broad  distinction 
between  public  and  private  companies, 
on  the  footing  that  the  public  company 
is  the  company  with  shares  quoted  on  the 
Stock  Exchange  and  the  private  company 
is  the  company  with  shares  not  so  quoted. 
Is  that  right?  I found  it  rather  difficult 

to  follow. Mr.  Hughes:  I think  our 

point  here  is  under  the  existing  Act  it 
depends  on  the  wording  of  the  Articles. 
Whatever  the  difference  should  be,  this 
we  think  is  the  wrong  way  of  doing  it. 

669.  What  advantage  is  there  going  to 

be  in  changing  the  Act  in  this  respect  ? 

I cannot  say  I think  any  specific  advantages 
would  follow.  I think  however  we  feel 
that  the  Companies  Act  should  correspond 
with  economic  circumstances  as  much  as 
possible,  and  we  think  that  in  the  public 
mind  when  people  talk  about  a public 
company  they  mean  one  like  Guest,  Keen 
and  Nettlefolds,  and  not  one  which 
happens  to  have  51  members  by  accident. 

670.  I agree  that  the  present  drafting 
of  the  Act  is  not  as  elegant  as  it  might  be, 
and  I think  I am  right  in  saying  there  is 
no  definition  of  a public  company  except 
when  once  or  twice  it  is  referred  to  as  a 
company  which  is  not  a private  company. 
Then  I gather  you  do  not  advance  any 
specific  advantage  in  regard  to  this 
classification  of  companies,  but  you  say 
it  would  be  a more  artistic  arrangement 
than  the  present  one? — — Mr.  Nicol:  It 
is  really  clarification  of  definition. 
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671.  Passing  to  another  topic,  have 
you  any  views  on  what  is  called  in  the 
Act  the  exempt  private  company,  which 
has  certain  advantages  ? — —Of  course 
we  have  not  got  any  exempt  private 
companies.  The  only  view  one  might 
advance  is  that  it  is  a desirable  thing  to 
maintain  for  the  small  private  businesses. 

672.  You  think  the  small  private 

businesses  should  enjoy  the  privileges 
accorded  to  the  exempt  private  com- 
panies?  1 think  so. 

673.  Of  which  the  chief  is  not  filing 
annual  balance  sheets  and  accounts? 

In  the  main  it  relates  to  the  small  business 
man  working  in  private  and  doing  a good 
job  in  the  economy  of  the  country. 

674.  As  far  as  you  are  concerned  you 
see  no  reason  why  he  should  not  be 

allowed  to  keep  these  privileges? Yes. 

Mr.  Fea:  I think  the  fact  that  he  converts 
himself  into  an  exempt  private  company 
for  other  reasons  should  not  thereby  make 
him  responsible  for  having  to  disclose 
his  position. 

675.  Is  there  not  this  way  of  looking 
at  it — a man  and  his  wife  start  by  carrying 
on  a small  business  in  partnership.  So 
long  as  they  carry  on  the  partnership 
they  are  personally  liable  for  all  the  debts. 
They  take  advantage  of  limited  liability 
under  the  Act  and  they  absolve  them- 
selves from  that  liability  providing  they 
pay  up  the  amount  of  their  shares  so  as 
to  make  them  fully  paid  up  shareholders. 
That  is  the  sum  total  of  their  present 
personal  liability,  and  creditors  have  to 
look  to  the  assets  of  the  company.  In 
those  circumstances  is  there  really  any 
reason  for  excluding  the  exempt  private 
company  from  the  obligation  to  file 
accounts  ? They  get  the  benefit  of  limited 
liability  and  their  creditors  look  to  their 

assets. 1 must  attempt  to  be  consistent. 

We  are  not  asking  that  a wholly-owned 
subsidiary  should  be  exempted  from  filing 
its  accounts. 

676.  You  actually  have  not  been  very 

much  concerned  with  this  particular 
aspect? No. 

Mr.  Nicol:  We  are  not  concerned  at  all. 

677.  Then  there  is  heading  5 which 
concerns  the  exercise  of  powers  of  com- 
panies by  directors  and  the  degree  of 


control  retained  by  the  shareholders.  On 
that  heading  you  have  made  certain 
recommendations  and  say  that  in  your 
view  the  company  should  obtain  the 
approval  of  its  shareholders  to  (1)  a change 
in  the  activities  of  the  company  or  its 
subsidiaries  which  is  fundamental  to  the 
undertaking  as  a whole;  and  (2)  the 
disposal  of  all  of  its  undertaking  or  assets 
or  a material  and  substantial  part  thereof. 
The  definition  of  assets  in  this  context 
should  include  interests  in  subsidiaries. 

There  is  much  to  be  said  for  these  two 
recommendations,  but  can  you  perform 
the  impossible  task— I should  not  call  it 
impossible  but  very  difficult  task — of 
defining  what  is  fundamental  to  the  under- 
taking as  a whole  or  what  is  a material 
and  substantial  part  of  the  undertaking? 

Mr.  Hughes:  I think  the  point  is  that 

the  directors  must  have  a certain  amount 
of  latitude — they  should  not  have  100 
per  cent,  latitude  so  to  speak— and 
although  the  word  “ fundamental  ” or 
“ material  and  substantial  ” does  not 
indicate  a specific  percentage  I think  it  is 
the  best  we  can  do.  We  must  leave  it  to 
the  draftsman. 

678.  If  you  specify  a percentage  some- 
body will  evade  the  provision  by  going 
to  one  percentage  point  less  than  the 

statutory  percentage? Mr.  Fea:  May 

I add  to  that  the  difficulty  of  defining  the 
percentage  of  what?  Are  you  talking 
about  a percentage  of  the  capital  employed, 
or  the  turnover,  or  profits?  We  think  it 
must  be  left  to  the  directors  of  the 
company  to  make  up  their  minds  with 
their  full  knowledge  of  the  business  what 
it  is  their  duty  to  report  to  the  share- 
holders. In  one  case  it  might  be  as  low 
as  10  per  cent,  or  15  per  cent.,  and  in 
another  it  might  be  30  per  cent,  or  35 
per  cent. 

679.  So  your  conclusion  is  that  these 
measures  which  you  recommend  appear 
to  you  to  be  a reasonable  recommenda- 
tion subject  to  the  difficulties  of  definition  ? 

Mr.  Nicol:  I think  it  comes  down  to 

definition.  This  is  broad  policy  to  be 
settled  by  a board  of  directors. 

680.  That  is  a poor  foundation  for 
legislation.  That  is  the  trouble,  is  it  not? 
Yes. 
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Mr.  Hughes : We  gave  particular  thought 
to  “ a material  and  substantial  part  there- 
of ” because  we  considered  it  might  be 
thought  a substantial  part  of  the  business 
was  not  material  and  vice  versa. 

681.  The  suggestion  has  been  made  to 
us  that  these  matters  might  be  left  to  be 
guided  by  a sort  of  code  of  practice  rather 
than  making  them  the  subject  of  actual 
legislation.  What  do  you  think  of  that? 

Mr.  Fea : I think  legislation  has 

tended  to  follow  the  evolution  of  the  best 
practice.  I do  not  think  it  can  precede  it. 
If  it  is  not  now  entirely  established  as  the 
best  practice  to  have  this  then  probably 
the  legislation  should  wait  until  that  has 
evolved. 

682.  C1)  I do  not  think  we  can  cany  that 
very  much  further.  Then  there  is  the 
question  of  the  issue  of  shares  to  persons 
other  than  existing  holders.  It  is  sugges- 
ted such  issues  ought  to  receive  the 
sanction  of  the  company  in  general 
meeting  unless  the  shares  are  offered  to 
the  existing  shareholders  pro  rata.  On 
that  I take  it  you  would  think  it  right  to 
put  some  limit  on  the  number  of  shares 
concerned  so  as  to  avoid  what  would 
really  be  unnecessary  meetings  to  approve 
small  transactions  such  as  the  provision 
of  shares  to  a pension  fund  or  shares 
required  to  qualify  a director  or  something 
of  that  sort.  Would  you  agree  any  such 
provision  might  require  a reference  to  a 
minimum  percentage  of  shares : 1 5 per  cent, 
or  20  per  cent,  of  the  issued  or  nominal 

capital,  whatever  it  might  be? 1 am 

not  quite  sure  I have  your  point.  We 
have  put  in  the  evidence  to  say  we 
thought  the  board  should  be  allowed  to 
make  an  issue  within  a limit  without 
having  to  report  those  to  the  shareholders 
for  prior  permission. 

683.  I have  in  mind  the  case  where  the 
directors  have  some  shares  which  they  are 
minded  to  issue  in  order  to  raise  cash  for 
some  purpose  or  other.  The  proposition 
is  in  those  cases,  at  all  events  where  a 
substantial  amount  of  shares  is  concerned, 
the  shares  should  be  offered  in  the  first 
instance  to  the  existing  members  pro  rata 

f1)  A supplementary  note,  submitted  by 
Guest,  Keen  and  Nettlefolds  Ltd.  in  response 
to  this  question,  is  printed  in  Appendix  VI, 
page  143. 


unless  they  pass  a resolution  dispensing 

with  that. Mr.  Nicol : That  I think  is 

absolutely  right. 

684.  I was  only  adding  as  a qualifica- 

tion that  some  provision  would  have  to 
be  made  to  exclude  from  that  obligation 
small  issues  of  shares  such  as  the  issue  of 
shares  to  a director  to  make  up  his  quali- 
fication or  something  like  that. That 

might  from  a practical  point  of  view  be 
very  desirable. 

685.  I think  this  applies  to  the  issue  of 
relatively  large  shares,  blocks  of  shares. 

Do  you  draw  a distinction  between 

issues  for  cash  and  issues  in  consideration 
for  the  purchase  of  a business  ? 

686.  I distinguish  cash  from  the  case  of 
shares  issued  otherwise  because  in  the 
first  place  it  would  be  impossible  to  offer 
these  latter  shares  to  the  members  because 
the  transaction  postulates  they  should  go 
out  to  somebody  else.  In  those  cases  it 
would  be  a matter  for  the  shareholders 
to  approve  or  disapprove  of  the  transac- 
tion, whereas  in  the  case  of  shares  issued 
for  cash  they  would  prima  facie  have  a 
claim  on  those  shares  pro  rata,  so  there 

would  be  a difference. Mr.  Fea:  I was 

just  wondering  where  you  say  they  will 
have  a claim  prima  facie  whether  that  is  a 
point.  You  feel  they  must  have  a claim 
prima  facie.  It  was  rather  suggesting 
that  every  issue  for  cash  has  to  be  made 
pro  rata  to  the  existing  shareholders. 

687.  That  is  the  suggestion  unless  the 

company  meeting  votes  otherwise. 

That  was  my  point. 

688.  I do  not  think  we  can  carry  that 
much  further.  I do  not  want  to  take  up 
too  much  time  on  this,  but  what  is  your 
experience  as  to  the  interest  taken  by 
shareholders  in  your  affairs?  Do  they 

come  crowding  into  your  meetings? 

Mr.  Nicol : You  always  get  a certain 
number  who  come  out  of  interest,  I think. 
Some  of  it,  I think,  is  by  long  tradition. 
Of  course,  I think  the  success  of  the 
company  has  a bearing  upon  it.  I should 
imagine,  if  a company  was  not  doing  well, 
you  would  have  crowds  coming  to  shout 
the  odds  and  get  rid  of  the  board,  but  a 
successful  company,  provided  it  sends  out 
a full  statement  of  accounts  and  a full 
Chairman’s  statement  with  full  particulars 
of  the  company  . . . 
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689.  And  a suitable  dividend  warrant? 

And  a suitable  dividend  warrant  to 

follow’.  1 think  that  in  itself  is  an 
acceptable  quid  pro  quo,  and  therefore  I 
think  they  think  there  is  no  purpose  in 
attending  the  meetings.  We  try  as  far  as 
possible  to  encourage  shareholders  to 
come,  especially  those  who  write  in  and 
enquire  about  the  accounts  and  any  other 
matters  pertaining  to  the  company  meet- 
ing, but  in  practice  I think,  if  you  have 
got  a good  dividend  policy  and  a good  set 
of  accounts,  they  do  not  show  very  much 
interest. 

690.  Supposing  a notice  was  sent  out 
about  one  of  the  transactions  of  the  kind 
we  have  been  discussing — a notice  of  a 
general  meeting  to  consider  and  approve 
a proposed  sale  by  the  directors  of  a 
substantial  part  of  the  assets  described. 
Would  that  bring  the  shareholders  in,  or 
would  they  just  leave  it  to  the  directors  ? 

1 think  in  general  they  would  leave 

it  to  the  directors.  I think  my  experience 
in  sending  out  circulars  has  been  that  it  is 
the  man  with  probably  50  shares  who 
makes  the  biggest  noise. 

691.  I suppose  he  has  paid  his  footing 
by  becoming  a shareholder,  and  he  is 
entitled  to  have  his  turn  at  making  a 
speech.  There  are  various  other  sugges- 
tions I would  just  like  you  to  notice. 
There  is  a suggestion  that  provision  might 
be  made  for  voting  by  means  of  postal 
ballot.  Have  you  considered  that  sort  of 
possibility,  assuming  it  could  be  provided 

for  in  an  Act? We  have  not  resorted 

to  that  in  any  way. 

692.  I would  assume  that  where  some 

substantial  transaction  which  does  require 
the  approval  of  the  shareholders  is  pro- 
posed, that  your  notice  of  the  meeting  to 
pass  any  necessary  resolution  would  be 
accompanied  by  a reasonably  full  explana- 
tion of  the  nature  of  the  transaction? 

Yes,  every  time.  We  fully  support  that. 

693.  And  probably  shareholders,  if  that 

were  satisfactory  to  them,  would  leave  it 
at  that  and  let  the  directors  get  on  with 
it? 1 think  that  is  the  general  con- 

sensus of  opinion,  that  if  a full  explanation 
is  given,  and  it  looks  a proper  proposition, 
the  shareholders  would  leave  it  to  the 
directors  to  carry  out  the  transaction. 


694.  You  raised  a point  under  Section 
199,  which  concerns  directors’  interests. 
On  page  9 of  your  memorandum  you  say: 
“ Disclosure  of  Directors’  interests.  We 
submit  that  holdings  and  dealings  in 
securities  bona  fide  for  investment  pur- 
poses only  in  a public  limited  company 
quoted  on  a recognised  Stock  Exchange 
should  not  be  required  to  be  disclosed 
under  section  199  ”.  Should  not  that 
exemption,  if  allowed,  be  subject  to  some 
limit  as  to  the  amount  of  the  investment 

in  any  one  concern? 1 think  it  is  a 

question  of  the  relevant  amount. 

695.  The  proportion? The  propor- 

tion. We  do  not  wish  to  abolish  the  rule 
altogether,  but  we  feel  that  the  present 
rule  probably  goes  a bit  too  far  and  is 
inconvenient  without  any  corresponding 
benefit. 

696.  I follow.  What  do  you  mean  by 

bona  fide  investment? Mr.  Hughes : I 

think  we  put  that  in  with  the  implica- 
tion that  if  an  investment  was  made  by  a 
director  with  the  intention  of  making  a 
profit  out  of  his  office,  there  should  be 
some  means  for  the  shareholders  to 
impeach  that.  I do  not  think  we  con- 
sidered it  in  detail. 

697.  The  next  point  is  under  heading  7, 
and  it  concerns  voteless  shares.  You 
have  expressed  the  view  that  the  regula- 
tion of  shares  with  restricted  or  no  voting 
rights  is  a matter  for  the  Stock  Exchange 
and  not  for  legislation.  That  appears  from 
page  1 0 of  your  memorandum.  It  appears 
in  a notice  to  the  Press  dated  19th 
August,  1957,  that  the  Council  of  the 
Stock  Exchange  have  said  that  they  did 
not  look  with  favour  on  the  voteless 
equity  share,  but  they  did  not  consider  it 
justifiable  to  use  the  high-powered  sanc- 
tion of  refusing  a quotation  to  non-voting 
shares,  which  would  have  the  effect  of 
taking  away  from  companies  powers 
which  they  legally  possessed . They  added 
that  the  proper  remedy  against  the  issue 
of  non-voting  shares  was  an  amendment 
of  the  Companies  Act.  Would  you  care 
to  comment?  You  said  it  was  a matter 
for  the  Stock  Exchange  and  not  for 
legislation,  and  the  Stock  Exchange  said 
it  was  a matter  for  legislation  and  not  for 

them. Mr.  Nicol:  I think  we  thought 

it  was  difficult  to  legislate  on  a matter  like 
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this.  It  was  much  better  that  public 
opinion  should  be  expressed. 

698.  All  one  can  say  is  that  there  are 

those  two  views. 1 must  say  that  the 

Australian  Stock  Exchanges  deal  with  the 
matter.  We  know  that  the  Birmingham 
Stock  Exchange  has  prohibited  non- 
voting shares  in  certain  instances. 

699.  Have  you  any  strong  views  one 
way  or  the  other  about  voteless  shares? 

We  have  no  experience  of  non-voting 

shares.  I think  we  rather  agree  with  the 
criticism  of  non-voting  shares.  In  course 
of  time  I should  imagine  it  would  be 
desirable  that  there  should  be  prohibition 
on  the  issue  of  shares  without  voting 
rights.  But  that  must,  of  course,  be  a 
gradual  process. 

700.  You  have  no  experience  of  that 

yourselves  ? No. 

701.  And  you  have  not  availed  your- 

selves of  any  foreign  legislation  to  intro- 
duce them  by  any  subsidiary  company 
overseas? No. 

702.  I do  not  think  there  is  very  much 
more  that  I want  to  ask  you.  I do  not 
think  I need  to  ask  you  about  heading  14, 
which  concerns  wholly-owned  subsidiaries. 
I think  we  have  sufficiently  dealt  with  the 
position  there,  because  this  question  is 
again  directed  to  the  concept  of  a com- 
pany with  a single  member,  and  the 
various  advantages  you  say  you  expect 
to  derive  from  that  alteration  of  the  law. 
However,  I might  perhaps  mention  this. 
It  has  been  suggested  that  a holding 
company  should  be  liable  for  the  debts  of 
its  subsidiaries,  in  proportion  to  its  bene- 
ficial holding  of  their  shares.  Have  you 
got  any  views  on  that?  Theoretically,  a 
rascally  company  might  have  an  un- 
successful subsidiary  and  let  it  sink  and 
maintain  the  rest  of  its  undertaking;  and 
it  is  suggested  that  the  fair  thing  there 
would  be,  if  practicable,  that  the  parent 
company  should  be  liable  for  the  debts 
of  the  subsidiary  or  an  appropriate  pro- 
portion thereof,  according  to  its  share- 
holding. What  is  your  general  view  on 

that? Mr.  Fea : I think  our  general 

view  is  that  a reputable  company  would 
wish  to  stand  behind  its  wholly-owned 
subsidiary.  The  suggestion  that  I would 


formulate  is  possibly  that  if  that  was  the 
law  or  the  general  practice,  a subsidiary, 
where  a holding  company  had  expressly 
taken  itself  out  of  that  provision,  would 
be  compelled  by  statute  to  state  on  the 
balance  sheet  or  accounts  that  it  was  a 
subsidiary  of  XYZ  Ltd.  and  that  XYZ 
Ltd.  did  not  guarantee  its  debts;  unless 
that  statement  appeared,  it  would  be 
assumed  that  any  wholly-owned  subsidiary 
was  guaranteed  by  its  holding  company. 
As  far  as  my  own  company  is  concerned, 

I think  we  would  feel  that  we  must  stand 
behind  wholly-owned  subsidiaries  in  the 
United  Kingdom.  We  might  in  certain 
circumstances  have  different  views  about 
subsidiaries  overseas,  say  in  places  like 
the  Congo. 

Chairman:  Yes,  I can  understand  that. 
Those  are  all  the  questions  I had  in  mind 
to  ask,  but  Mr.  Lawson  is  going  to  ask 
some  questions  on  accountancy. 

703.  Mr.  Lawson:  We  have  had  a very 
large  number  of  suggestions  as  regards 
the  contents  of  annual  accounts.  It 
would  be  helpful  to  have  your  view's  on  a 
few  of  them.  One  suggestion  is  that  a 
company  should  show  the  trading  results 
derived  from  its  main  activities.  I do  not 
know  quite  how  far  that  suggestion 
would  go,  but  I imagine  that  in  a group 
such  as  yours  the  suggestion  would  be 
that  you  should  show  separately  the 
profits  from  your  steelworks  and  engineer- 
ing works,  and  so  on.  Do  you  think  that 
is  a practicable  suggestion,  and,  if  it  is 

practicable,  is  it  desirable? 1 think  the 

answer,  as  to  practicability,  depends  very 
much  on  how  your  company  or  group  of 
companies  is  organised.  In  our  own  case, 
the  companies  do  not  fall  into  neat 
patterns.  We  have,  as  a broad  line  of 
demarcation,  the  steel  companies  on  the 
one  side  in  the  United  Kingdom;  we  also 
have  certain  activities  abroad  that  are 
very  nearly  steel — they  are  fabricating, 
although  they  are  not  actually  making, 
steel.  We  have  certain  rolling  mills  which 
fall  into  the  half-and-half  category.  We 
have  a large  number  of  engineering  com- 
panies, and  we  have  a few  merchanting 
companies.  If  one  was  confined  to  those 
three  principal  activities — if  this  could  be 
accepted  as  a reasonable  division— apart 
from  the  political  overtone  I think  it 
would  be  practicable  to  segregate.  In  my 
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company’s  last  accounts  we  published  a 
list  of  the  products  we  make,  and  it 
ranged  from  A to  Z,  and  we  could  not 
possibly  attempt  to  group  those  con- 
veniently. We  operate  purely  through 
subsidiary  companies,  and  the  holding 
company,  itself,  has  no  trading  activities. 
Therefore,  it  is  open  to  anyone  going  to 
Bush  House  to  scan  the  accounts  of  our 
subsidiaries  in  the  United  Kingdom, 
which  are  found  there.  That  has  been 
done  by  certain  brokers  who  have  then 
added  up  those  figures  and  circulated  to 
their  clients  what  they  estimate  are  the 
Guest,  Keen  and  Nettlefolds  profits  from 
steel,  from  a certain  named  number  of  our 
larger  U.K.  companies,  and  from  miscel- 
laneous activities.  It  does  not  and  could 
not  do  more  than  that.  I can  envisage 
other  circumstances  of  a company  that 
would  be  organised  into  divisions,  which 
divisions  confined  themselves  to  certain 
products  and  groups  of  products,  where 
a real  breakdown  of  the  activities  of  the 
company  could  be  given.  If  you  meant 
just  profits,  I wonder  whether  that  has 
much  validity  unless  it  can  be  related  also 
to  the  capital  employed  in  those  activities, 
as  the  shareholders  are  concerned  essen- 
tially with  the  return  that  they  get  on 
their  money.  They  would  also  want  to 
know  the  capital  employed  and  the 
respective  return  from  the  different  activi- 
ties, so  that  they  could  say  to  the  directors 
“ On  the  one  side  you  make  25  or  30 
per  cent.,  on  something  else  you  make 
10  per  cent.,  and  on  something  else  you 
make  a loss”,  which  are  all  relative 
figures  in  regard  to  the  capital  employed. 
If  they  made  a loss  on  one  activity  where 
the  capital  employed  was  £10, OCX),  and 
the  total  capital  was  £5  millions,  it  would 
not  matter. 

704.  Really  what  you  are  saying  is  that, 
if  there  is  a division  of  your  assets  and 
profits  between  wide  sections  of  the 
business,  if  it  were  practicable  to  find  a 
definition  of  that  kind  there  would  be  no 
difficulty  about  figures,  but  there  is  clearly 
some  difficulty  about  definition  is  there 

not? Yes.  I think  in  most  companies 

it  must  be  pretty  difficult  once  they  get  to 
be  at  all  large. 

705.  But  in  principle,  if  it  were  prac- 
ticable to  find  a definition,  do  you  see 
any  advantage  in  that  suggestion  ? Would 


it  be  a useful  thing  for  shareholders  to 
know  the  results  from  your  different 
activities,  or  do  you  think  they  merely 
look  at  your  business  as  a whole  and 
judge  the  results  accordingly? 1 per- 

sonally think  they  look  at  the  business  as 
a whole.  If  it  is  not  doing  as  well  as  they 
expect  it  to  do,  or  as  well  as  other  com- 
panies which  they  believe  to  be  competi- 
tive are  doing,  then  they  ginger  up  the 
directors.  What  you  have  suggested  is 
one  of  the  pieces  of  information  which 
they  might  require  in  those  circumstances, 
to  come  to  a judgment  about  where  the 
directors  were  falling  down.  It  would 
only  be  one  of  the  many  questions  they 
could  ask.  I doubt  whether  it  ought  to 
be  made  a statutory  obligation  to  give 
the  information.  I think,  if  a company 
has  not  succeeded  as  well  as  the  share- 
holders expect,  it  is  a very  legitimate 
question  for  a shareholder  to  put  to  a 
Chairman  at  an  annual  meeting,  and  the 
Chairman  or  Board  of  Directors  should 
be  compelled  to  give  an  answer. 

706.  In  the  course  of  your  answer  you 

touched  on  another  point.  You  said  that 
the  shareholders  would  go  to  Bush  House 
and  look  up  the  results  of  your  subsidiary 
companies.  I take  it  from  that  that  you 
do,  in  fact,  disclose  to  shareholders  the 
names  of  your  subsidiary  companies  or 
main  subsidiary  companies  ? Y es. 

707.  Of  course,  there  is  not  at  present 
any  statutory  obligation  for  that  to  be 
done,  and  indeed  it  is  another  suggestion, 
which  we  have  had,  that  it  should  be  made 
a statutory  obligation  for  holding  com- 
panies to  disclose  the  names  of  their 
subsidiaries.  What  would  be  your  view 
on  that?  Should  that  be  a statutory 

obligation? The  Chairman  asked  me 

whether  we  ought  to  underwrite  or 
guarantee  the  debts  of  a wholly-owned 
subsidiary,  and  I think  it  is  part  and  parcel 
of  the  answer  to  that  that  a wholly-owned 
subsidiary  should  have  to  disclose,  on  the 
face  of  its  accounts,  who  its  parent  com- 
pany was.  Therefore,  if  you  have  it  one 
way  round,  it  is  equally  obligatory  on  a 
parent  company  to  disclose  the  names  of 
its  wholly-owned  subsidiaries.  I have  a 
slight  doubt  about  partly  owned,  because 
that  does  bring  in  the  other  parties  who 
own  the  minority  shares. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


30 th  September,  1960]  mr.  w.  a.  nicol,  mr.  w.  w.  fea  and 

MR.  G.  T.  HUGHES 


708.  There  is  another  question  of  a 
similar  kind,  and  that  may  be  your  answer 
to  this.  The  suggestion  has  been  made 
that  it  would  be  useful  for  shareholders 
to  know  the  proportion  of  the  assets  held 
and  the  proportion  of  the  profits  earned 
in  overseas  countries,  either  by  companies 
or  groups  of  companies.  Do  you  think 
that  would  be  a desirable  thing  to  do,  or 

not? I think  I must  take  the  same  line 

as  before,  that  I do  not  think  it  ought  to 
be  made  compulsory.  I think  it  should 
be  left  for  shareholders  to  be  entitled  to 
ask  the  question  and  to  get  the  answer  to 
it  if  they  are  dissatisfied  with  the  progress 
of  the  company.  But  I can  see  objections 
to  having  to  disclose  it  compulsorily. 
Difficulties  arise  in  local  cases  where  a 
company  is  wholly  owned  by  a U.K. 
company,  and  there  might  be  reasons 
why  they  do  not  want  to  disclose  the 
capital  employed.  We  have  had  that 
arise  with  some  of  our  overseas  com- 
panies. They  do  not  wish  us  to  disclose 
their  figures,  because  of  local  reper- 
cussions. 

709.  Could  I turn  from  that  to  the 
question  of  associated  companies;  that 
is  to  say,  companies  in  which  the  number 
of  shares  held  does  not  exceed  50  per  cent, 
so  that  they  are  not  subsidiaries.  We  have 
had  quite  a number  of  suggestions  to  the 
effect  that  the  information  at  present 
given  about  those  companies  is  inadequate. 
The  point  is  made  that  the  dividends 
derived  from  those  investments  are,  of 
course,  included  in  the  accounts  but  they 
may  be  only  a very  small  part  of  the 
profits  of  the  companies  concerned,  and 
that,  therefore,  there  is  something  of  a 
secret  reserve  being  built  up,  and  the 
value  of  the  investment  in  the  associated 
company  may  be  very  much  larger  than 
the  figure  at  which  it  appears  in  the  books 
of  the  parent  company,  about  which  the 
shareholders  know  nothing.  Have  you 
any  views  as  to  whether  additional  infor- 
mation should  be  given  about  that  type 
of  company  and,  if  so,  what  information 

should  be  given? This  is  a company 

in  which  you  have  a minority  of  up  to 
50  per  cent.,  and  it  is  not  marketable 
because,  otherwise,  you  would  have  to 
disclose  it? 

710.  Yes. 1 assume  in  the  first  place 

that  one  would  have  to  disclose  the  invest- 


ment income  gross,  so  that  that  could  be 
related  by  a shareholder  to  the  book  value 
at  which  that  investment  was  stated  in 
the  balance  sheet,  so  in  the  first  place  he 
would  get  some  idea  of  the  return  from 
the  whole  of  those  trade  investments, 
compared  with  the  balance  sheet  value. 
As  regards  disclosing  to  him  the  further 
value  that  lies  behind  that  book  value,  I 
find  it  a very  difficult  question  to  answer. 
There  may  be  cases  where  there  are  very, 
very  large  reserves  in  relation  to  a com- 
pany, where  the  directors,  as  I understand 
it,  cannot  in  those  cases  get  those  reserves 
distributed  to  their  own  company  without 
the  consent  of  an  equal  or  greater  partner. 
It  seems  to  me  that  they  are  radically 
different,  therefore,  from  those  which 
they  can  control  and  dispose  of.  They 
cannot  secure  distribution  of  those  re- 
serves of  their  own  volition — only  by 
getting  equal  or  greater  voting  power  to 
agree.  I think  that  is  a big  distinction. 

711.  That  is  a distinction  which  would 
make  it  extremely  difficult  to  put  a value 
upon  those  investments  in  a balance  sheet. 
On  the  other  hand,  it  might  still  be 
argued,  might  it  not,  that  it  would  be  a 
good  thing  for  shareholders  to  know  what 
profits  were  being  built  up  and  maintained 
in  those  associated  companies,  and  that 
there  would  be  no  real  difficulty  about 
providing  that  information.  That  is  the 

type  of  suggestion  we  have  had. 1 

would  think  that,  as  those  companies 
cannot  by  definition  be  exempt  private 
companies,  their  accounts  can  be  found 
in  Bush  House,  and  I do  not  know  that 
it  would  be  necessary  in  those  cases  to 
require  the  accounts  of  those  companies 
to  be  published  with  the  accounts  of  the 
company  holding  the  investment. 

712.  A summary  of  them? A sum- 

mary of  them,  yes. 

713.  You  are  aware,  of  course,  that  the 
Act  now  requires  that  a company  shall 
give  a note  of  the  amount  of  any  material 
contracts  into  which  it  has  entered,  and  the 
emphasis  is  on  the  word  “ contracts 
Now  clearly  there  are  many  cases  where 
quite  a large  capital  expenditure  pro- 
gramme may  have  been  embarked  upon, 
but  contracts  placed  for  only  a small  part 
of  that  programme.  Do  you  think  that, 
in  addition  to  stating  the  amount  of 
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contracts  entered  into,  the  Act  should  in 
some  way  require  companies  to  disclose 
capital  expenditure  programmes  of  that 

kind? Yes,  Sir,  I do.  In  my  own 

company’s  case  we  do  disclose  the  amount 
which  has  been  sanctioned  by  the  board 
of  the  parent  company  for  expenditure  on 
capital  account  by  all  companies  in  the 
group,  which  is  outstanding  at  the  date 
of  making  up  the  balance  sheet,  and  I 
think  that  is  a commitment  which,  though 
not  legally  binding  until  the_  contracts 
have  been  placed  with  the  suppliers,  ought 
to  be  known  by  the  shareholders. 

714.  You  link  it  in  your  case,  do  you, 
to  a board  resolution?  That  is  how  you 

would  define  it? Yes.  The  wording 

we  actually  use  is  “ Capital  expenditure 
sanctioned  by  the  board  and  outstanding 
at  such-and-such  a date  amounts  to  so 
much  **.  We  then  go  on  “ Contracts 
placed  against  these  sanctions  and  not 
provided  for  in  the  accounts  ” — which  is 
the  statutory  requirement — “ amount  to 
so  much  **.  In  addition,  if  I may  refer  to 
another  document  going  with  the  accounts 
— we  publish  the  Chairman’s  statement 
and  the  Directors’  report  and  accounts 
altogether — considerable  reference  is  al- 
ways made  to  capital  expenditure  in  the 
Chairman’s  statement.  In  oiher  words, 
we  consider  this  a most  important  part  of 
the  information  to  be  provided  to  share- 
holders. 

715.  I do  not  want  to  take  up  much 
time  about  this,  but  I would  like  to  ask 
you  one  or  two  questions  about  revalua- 
tion of  fixed  assets,  because  we  have  had 
quite  an  amount  of  evidence  on  that 
subject.  Some  suggestions  have  been 
made  which  go  as  far  as  recommending 
that  the  Act  should  make  it  obligatory  on 
companies  every  five  years  to  have  a 
valuation  made  of  fixed  assets,  and  either 
to  disclose  that  in  a note  or  to  incorporate 
it  in  the  accounts.  Do  you  think  that  is  a 

sensible  suggestion? Your  point  was 

to  have  a revaluation  and  then  to  consider 
bringing  it  up  to  date? 

716.  Yes.  The  suggestion  was  that 
there  should  be  periodical  action  every 
five  years,  to  have  a revaluation  of  assets 
and  an  explanation  to  shareholders.  I 
wonder  whether  you  feel  that  would  be 

of  value  to  shareholders,  or  not. 1 

think  that  it  is  the  return  from  the  assets, 


of  course,  that  is  the  principal  concern  of 
the  shareholders  and,  as  I have  mentioned, 
it  is  that  return  expressed  as  a return  on 
the  capital  employed  that  is  the  criterion. 
It  is  file  profit  and  loss  account  aspect 
which  is  more  important  than  the  balance 
sheet,  and  that  profit  cannot  be  properly 
arrived  at  until  depreciation  has  been 
charged.  I am  of  the  view  that,  where 
the  depreciation  which  has  been  charged 
is  restricted  to  the  amortisation  of  histori- 
cal cost,  that  is  not  a sufficient  charge 
under  present-day  conditions.  I find  con- 
siderable difficulty  in  making  up  my  mind 
whether  we  should  not  have  revalorisation 
in  the  sense  that  the  French  undertook  it 
when  they  compelled  companies  to  restate 
their  fixed  assets,  having  regard  to  an 
index  based  on  the  age  of  the  assets, 
which  was  an  overall  index  expressing 
the  fall  in  the  purchasing  power  of  the 
franc,  and  which  I think  they  properly 
called  revalorisation;  or  whether,  as  I 
think  is  more  generally  understood  by 
revaluation  of  assets,  we  should  have 
their  current  replacement  value  which, 
again,  could  be  expressed  as  their  current 
replacement  cost  reduced  by  some  per- 
centage either  as  an  expression  of  past 
life  or  related  to  the  probable  future 
working  life,  but  at  any  rate  to  give  a 
figure  which  is  an  attempt  to  assess  the 
replacement  value  as  it  is.  I do  not  think 
that  has  anything  to  do  with  net  realisable 
value,  because  you  do  not  hold  fixed 
assets  to  sell  them;  you  hold  them  to  make 
use  of  them  and  get  a profit  out  of  them. 
I feel  that  in  theory  I would  agree  that  it 
ought  to  be  done,  but  in  practice  it  is  an 
extremely  difficult  job  in  a very  large  group 
of  companies.  You  have  the  problems 
of  deciding  whether  it  should  be  done  by 
independent  valuation  from  outside, 
which  is  a very  lengthy  and  expensive 
business,  or  whether  it  should  be  an 
internal  job  done  by  engineers  and 
accountants  together;  whether  it  is  to  be 
related  to  indices  of  replacement  of  those 
particular  types  of  assets ; or  an  expression 
of  the  fall  in  purchasing  power  of  money 
itself.  Of  all  those  views  I personally 
incline  to  the  last  as  the  simplest,  the  most 
practical,  and  the  only  one  which  is 
capable  of  universal  application. 

717.  The  difficulty  about  your  last  one 
is  that  as  stated  it  does  not  take  into 
account  technical  changes  which  may  have 
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affected  both  the  process  of  manufacture 
by  the  particular  plant,  and  also  the  cost 
of  building  the  capital  assets.  I was 
reading  last  night  the  report  of  the 
Central  Electricity  Authority,  and  it  was 
interesting  to  note  there  that  the  cost  of 
building  a power  station  per  kilowatt 
installed  today  is  lower  than  it  was  in 
1948,  despite  the  change  in  the  value  of 
money.  When  you  get  into  that  type  of 
situation,  any  formula  can  be  quite  mis- 
leading, can  it  not? Yes,  I quite  agree, 

but  there  you  are  dealing  with  a very 
large  unit  which  has  a single  objective, 
with  the  production  of  power  at  the  end. 
It  is  very  different  from  an  engineering 
group  of  companies,  where  you  have 
hundreds,  thousands  and  tens  of  thousands 
of  machines  which  produce  an  extra- 
ordinarily wide  variety  of  products.  How 
can  you  express  it  in  terms  of  capacity 
to  produce  x units?  I quite  agree  the 
productivity  of  machines  may  have 
doubled  and  trebled,  they  may  have  been 
automated,  or  you  may  be  using  different 
materials,  but  I find  great  difficulty  in 
seeing  how  you  can  look  at  the  replace- 
ment of  a unit  which  was  built  20  years 
ago.  Obviously,  you  do  not  replace  it 
unless  you  bring  it  up  to  date,  and  it  is 
extremely  difficult  to  relate  it  to  replace- 
ment of  capacity.  You  can  do  it  with  a 
power  unit  but  not  in  general  engineering. 

Mr.  Lawson : I think  you  have  given 
me  the  answer.  In  theory,  there  is  a lot 
to  be  said  for  it,  but  in  practice  it  is  very 
difficult  to  do  it  in  many  cases. 

718,  Mr.  Bingen:  I can  understand  the 
difficulty  you  have  in  revaluing  assets,  as 
to  past  life,  future  life,  technical  obsoles- 
cence and  so  on.  If  you  come  to  the 
conclusion  that  it  is  not  practicable  to 
put  them  in  your  balance  sheet  at  a 
revalued  figure  every  five  years,  or  what- 
ever it  is,  would  you  think  there  was  any 
merit  in  having  a statutory  provision  that 
a statement  should  be  made  as  to  whether 
they  have  been  revalued  or  not;  in  other 
words,  so  that  if  you  do  not  do  it  attention 

is  drawn  to  that  fact? Yes,  Sir.  The 

present  statutory  requirement  is  that  they 
are  shown  at  cost  or,  if  you  have  a 
valuation — I have  not  checked  it  up — I 
think  you  should  state  the  date  of  that 
valuation.  Therefore,  if  there  is  no 
qualification,  they  are  at  cost.  I accept 


your  point  that,  if  there  has  been  no 
valuation,  that  should  be  stated.  If  I may 
make  a further  point,  because  I do  not 
think  I made  my  own  company’s  practice 
quite  clear,  we  do  accept  the  view  that 
there  should  be  some  stepping-up  of 
depreciation  and,  if  I may  come  back  to 
the  profit  and  loss  aspect — we  do  not 
think  the  balance  sheet  is  quite  as  impor- 
tant— we  do  step  up  the  charge  for 
depreciation  on  profit  and  loss  account  by 
the  method  I mentioned.  We  use  an 
index  number  which  we  apply  to  the  cost 
of  the  assets  year  by  year,  and  scale  up 
the  depreciation  by  the  weighted  average 
of  those  figures. 

719.  So  you  show  your  assets  at  a 

revalued  figure? No,  Sir. 

720.  Mr.  Althaus : With  regard  to  the 
disclosure  of  the  experiences  of  overseas 
subsidiaries,  would  it  be  right  to  say  that, 
with  the  world  as  it  is,  the  kind  of  local 
embarrassment  you  mentioned  would  be 
so  widespread  as  to  render  it  unreasonable 
or  prejudicial  to  the  interests  of  those 
concerned  to  require  disclosure,  in 

general? 1 would  say,  yes.  I think  on 

balance,  yes. 

721.  Professor  Gower:  Could  I ask  a 
question  about  the  revaluation  of  fixed 
assets  ? As  I understood  your  argument, 
you  were  saying  that  shareholders  should 
be  enabled  to  get  some  idea  of  what 
profits  were  being  made  on  the  capital 
employed  and  presumably,  if  that  is  so, 
while  fixed  assets  are  valued  at  cost  less 
depreciation  that  is  an  extremely  in- 
accurate way  of  getting  any  true  idea  of 
what  the  fixed  assets  are  worth.  On  the 
other  hand,  it  is  very  difficult  to  decide 
how  you  should  realistically  revalue. 
Also,  could  it  not  be  argued  that,  if  the 
directors  were  required  to  give  some  state- 
ment of  current  value,  as  long  as  they 
indicated  on  what  basis  they  had  made 
that  assessment,  that  would  at  least  be 
more  meaningful  to  shareholders  than  the 
present  cost  less  depreciation?  In  other 
words,  does  it  matter  very  much  that  there 
are  a variety  of  possible  ways  of  doing  it 
and  that  there  are  arguments  about  which 
is  the  best?  As  long  as  the  directors  state 
the  current  value  and  explain  on  what 
basis  they  have  made  their  assessment. 
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would  not  that  be  more  useful  to  share- 
holders than  the  present  historical  cost 

less  depreciation? 1 must  confess  I am 

not  happy  about  the  present  basis.  I have 
explained  some  of  the  practical  difficulties 
of  finding  another  basis.  If  in  a particular 
company  the  directors  were  satisfied  that 
they  could  find  and  apply  a reasonable 
basis,  then  I would  be  in  favour  of  so 


stating,  but  I am  not  sure  that  that  could 
be  universally  applied. 

Chairman : Thank  you  very  much, 
gentlemen,  for  you  assistance.  I think 
those  are  all  the  questions  we  have  got  to 
trouble  you  with,  and  we  are  grateful  to 

you  for  coming  and  helping  us. 

Thank  you. 


{The  witnesses  withdrew ) 
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APPENDIX  IV 


Memorandum  by  J.  Lyons  & Company  Limited 

We  have  confined  our  comments  to  the  items  numbered  1(b),  4,  7,  11,  14,  23,  26(b) 
and  (c)  and  29  in  the  list  furnished  to  us  by  the  Secretary  to  the  Committee.  Many  of 
the  remaining  points  are  of  a technical  nature  and  will  have  been  considered  in  detail 
by  the  various  professional  bodies  who  will  be  submitting  evidence  to  the  Committee. 
We  feel  sure  that  they  will  have  been  adequately  covered  by  the  panels  set  up  by  the 
professional  bodies  and  that  we  could  not  make  any  useful  additional  contribution. 
Our  comments  are  numbered  to  correspond  with  the  numbers  in  the  list  submitted  to  us. 

(1)  Incorporation  of  Companies — Memoranda  of  Association 

(b)  Limitation  of  objects  to  those  stated  in  the  memorandum;  obsolescence  of  ultra 
vires  rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as 
between  a company  or  its  directors  and  third  parties , and  as  between  a company 
and  its  directors.  The  present  method  of  altering  objects 

It  seems  to  us  that  no  useful  purpose  is  served  to-day  by  limiting  the  objects.  If, 
however,  it  is  felt  that  some  limitation  must  be  preserved,  then  we  suggest  that  companies 
should  be  allowed  to  alter  the  objects  as  easily  as  they  can  alter  the  Articles  of 
Association. 

We  would  also  point  out  that  many  of  the  provisions  usually  included  in  what  is 
commonly  known  as  “ the  objects  clause  ” are  not  objects  at  all  but  powers  incidental 
to  the  achievements  of  the  principal  objects,  and  it  seems  to  us  that  every  company 
should  be  entrusted  with  these  powers  by  statute  so  that  it  would  no  longer  be  necessary 
to  include  them  in  detail  in  the  Memorandum. 

(4)  Donations  by  Companies  for  Charitable  and  Political  Purposes 

We  see  no  reason  for  any  change  in  the  law;  we  consider  that  donations  for  these 
purposes  should  be  entirely  at  the  discretion  of  the  Directors  and  that  there  should 
be  no  limitations  or  restrictions.  In  regard  to  donations  for  political  purposes  most 
companies  are  directly  concerned  with  political  issues — for  example,  we  are  much 
concerned  with  the  laws  relating  to  food,  licensing,  town  planning  and  property. 

(7)  Shares  with  Restricted  or  No  Voting  Rights 

(a)  We  believe  that  it  is  desirable  to  retain,  upon  business  and  economic  grounds, 
an  unrestricted  power  for  companies  to  create  shares  or  stock  of  different  classes,  not 
only  divided  into  the  main  groups  of  preference,  participating  preference,  ordinary 
and  deferred,  but  also  permitting  sub-divisions  within  these  main  groups.  Thus  some 
preference  shares  may  carry  high  preferential  status  and  relatively  low  dividend  rates, 
others  may  carry  a lower  degree  of  preference  and  a higher  dividend;  there  may  be  in 
the  same  company  two  or  more  classes  of  participating  preference  share,  with  varying 
degrees  of  participation  in  the  “ equity  ” of  the  company;  more  than  one  class  of 
ordinary  or  deferred  share  commonly  exist  with  different  rights  designed  to  attract 
investors  desiring  different  types  of  investment.  It  is  against  this  background  that 
the  question  should  be  examined. 

(b)  Any  proposal  to  abolish  shares  with  restricted  or  no  voting  rights  of  necessity 
involves  giving  voting  rights  either  to  all  shares,  or  to  all  “ equity  shares  ” (however 
they  may  be  defined).  We  consider  that  there  are  two  fundamental  objections  to 
any  such  proposal. 

(c)  First,  there  is  no  case  for  interfering  with  freedom  of  choice  or  contract  in  this 
field,  since  (with  one  exception  for  which  the  existing  law  provides  an  excellent 
safeguard  to  the  shareholder)  there  is  no  case  in  which  any  person  acquires  non-voting 
or  restricted-voting  shares  against  his  will  and  without  being  fully  aware  of  the 
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limitation  of  rights  attaching  to  his  shares  save  as  donee  or  inheritor  in  which  case 
he  can  renounce  them  if  he  so  desires.  If,  as  is  said,  non-voting  shares  are  unpopular 
or  the  conception  is  not  in  line  with  modem  thought,  they  will  cease  to  attract  investors 
and  the  problem,  if  there  be  one,  will  solve  itself.  There  is,  in  our  opinion,  a strong 
case  for  retaining  the  facility  for  enabling  an  investor  to  acquire  a share  in  the 
prosperity  of  a successful  company,  albeit  with  no  vote  or  restricted  voting  rights  at 
what  will  normally  be  a lower  cost.  The  criticism  of  this  view  as  a laissez-faire 
attitude  involves  depriving  the  investor  of  an  opportunity,  if  he  desires  it,  of  acquiring 
the  share  of  his  choice,  and  would  create  an  interference  with  freedom  of  contract 
which  is  unnecessary  and  is  an  unjustified  criticism  of  the  intelligence  of  the  investina 
public.  6 

(d)  The  exception  referred  to  in  the  last  paragraph  is  the  case  where  90  per  cent, 
or  more  of  the  shareholders  in  a company  have  accepted  an  offer  to  exchange  their 
voting  shares  for  non-voting  or  restricted-voting  shares  and  the  offeror  seeks  to  avail 
himself  of  the  power  of  compulsory  acquisition  of  the  balance  under  Section  209  of 
the  Act.  The  safeguard  is  the  Companies  Court,  which  may  “ think  fit  to  order 
otherwise  ” under  the  first  sub-section;  we  are  convinced  that  this  is  a satisfactory 
protection. 

(e)  We  have  two  other  comments  under  this  head.  First,  if  it  is  believed  that  the 

investor  often  does  not  know  that  the  shares  he  is  acquiring  do  not  enjoy  voting 
rights  (though  we  do  not  think  there  is  any  substance  in  that  belief)  the  solution  is 
to  insist  upon  plainer  labelling  of  non-voting  or  restricted-voting  shares  to  ensure 
that  no  person  shall  purchase  such  shares  without  clear  warning  of  the  limitation  of 
rights  attaching  to  the  shares.  Secondly,  a good  deal  of  public  attention  has  been 
called  to  cases  in  which  the  holders  of  shares  with  full  voting  rights  have  succeeded  in 
selling  them  at  high  prices  compared  with  the  market  prices  ruling  for  non-voting 
shares,  notwithstanding  that  the  voting  shares,  while  conferring  control  do  not  carry 
the  right  to  a majority  of  the  “ equity  In  our  view,  criticism  based  upon  such  cases 
while  understandable,  is  misconceived.  First,  the  holders  of  the  non-voting  shares 
are  in  no  way  injured  or  affected.  Secondly,  the  enhanced  price  is  paid  for  the  control 
and  is  not  affected  in  any  way  by  the  presence  of  non-voting  shares.  Thirdly,  even  if 
all  shares  carried  votes,  a block  of  shares  which  would  confer  on  a purchaser  absolute 
or  virtual  control  would  command  a higher  price  than  the  remainder  of  the  voting 
shares.  6 

(f)  Out  second  main  ground  of  objection,  subsidiary  to  the  first,  is  the  difficulty 

if  not  impossibility — of  legislating  for  true  equality  of  voting  for  all  shares  of  all 
classes.  It  would  be  useless  to  specify  “ one  vote  per  share  ” and  no  more,  since  the 
creation  of  shares  of  different  nominal  values  would  wreck  any  scheme  so  'simple  as 
that.  To  provide  that  shares  should  confer  votes  proportionate  to  their  interests  in 
the  “ equity  ”,  unless  only  one  class  of  ordinary  share  with  equal  equity  rights  is 
permitted,  would  produce  a great  crop  of  anomalies.  For  the  reasons  already 
advanced,  it  would  be  a retrograde  and  undesirable  step  to  abolish  all  differential 
categories  of  share  having  some  interest  in  the  “equity”,  such  as  participating 
preference  shares,  ordinary  shares,  deferred  shares  and  varying  classes  of  these  types 
of  share.  If,  as  we  think,  these  should  be  retained,  the  calculation  of  their  propor- 
tionate interests  in  the  “ equity  ” would  of  necessity  be  most  complex,  if  not  imprac- 
ticable, and  the  computation  of  votes  on  a poll  would  be  virtually  impossible. 

(?)  The  non-voting  ordinary  share  has  served  a useful  function  in  that  it  has  enabled 
family  businesses  to  expand  by  affording  the  public  the  opportunity  to  invest  in  them 
whilst  still  preserving  the  characteristics  of  the  family  business.  Whilst  we  could  not 
say  that  it  would  be  true  of  this  Company,  it  is  not  unlikely  that  if  non- voting  ordinary 
shares  had  not  been  permitted  many  family  businesses  would  have  limited  their  size 
to  what  the  owner-managers  could  have  afforded  to  finance.  Not  only  have  many 
such  non-voting  shareholders  prospered  exceedingly,  but  the  industrial  life  of  the 
country  has  also  benefited  thereby.  The  first  issue  by  this  Company  of  “A”  ordinary 
shares  which  do  not  carry  voting  rights  was  made  in  1918,  when  we  acquired  the 
business  of  W.  H.  & F.  J.  Homiman  & Co.  Ltd.,  the  consideration  being  one  Lyons 
A”  ordinary  share  for  four  Hornimaris  ordinary  shares.  The  number  of  shares  issued 
was  74,410  and  at  that  time  the  issued  ordinary  capital  of  the  Company  was  £400,000. 
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The  issue  of  voting  shares  would  have  given  the  Homiman  family  an  unduly  large 
block  of  votes,  and  it  was  for  that  reason  that  it  was  decided  to  issue  non-voting 
ordinary  shares.  It  could  well  be  that  Company  X wishing  to  complete  a deal  for 
the  acquisition  of  Company  Y by  an  exchange  of  shares  might  find  itself  unable  to  do 
so  because  an  exchange  of  voting  shares  would  result  in  effect  in  Company  X becoming 
controlled  by  Company  Y. 


In  case  it  is  of  interest  to  the  Committee,  we  append  some  details  of  the  Company’s 
“A”  Ordinary  stock.  The  nominal  value  of  the  “A”  ordinary  stock  which  does  not 
carry  voting  rights  is  £5,700,684.  The  stock  is  transferable  in  units  of  £1  and  for 
convenience  the  stock  is  hereinafter  referred  to  as  “ shares  ”,  each  share  being  of  the 
nominal  value  of  £1.  The  following  is  a summary  of  the  issues : 

No.  of  shares 

Issued  in  connection  with  the  acquisition  of  other 
businesses  . . . . . . . . . . . . 84,910 

Issued  for  cash  . . . . . . . . . . . . 1,447,329 

Issued  as  fully  paid  (capitalisation  issues)  . . . . 4,168,445 


5,700,684 


The  last  two  issues  for  cash  were  in  February  1951  and  November  1953.  These  issues, 
both  of  which  were  rights  issues,  were  as  follows: 

1951  . . . . 660,000  1 for  3 at  £4  10 s.  0 d. 

1953  . . . . 629,069  1 for  4 at  £4  2s.  6d. 

The  last  Capitalisation  Issue  was  in  1958,  when  3,145,342  “A”  ordinary  shares  were 
issued  as  fully  paid  on  the  basis  of  one  for  one. 

(11)  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  ( including  nominee  holding  companies) 

In  our  view  it  would  be  unreasonable  to  require  disclosure  of  the  actual  owners  of 
nominee  holdings.  We  can  see  no  reason  why  holdings  of  shares  should  be  treated 
differently  from  any  other  business  transaction.  It  is  not  an  uncommon  practice,  for 
example,  to  purchase  and  to  hold  properties  in  the  names  of  nominees  and  we  are  not 
aware  of  the  practice  having  given  rise  to  any  abuse.  Moreover,  disclosure  could  prove 
a handicap  in  some  cases  to  business  development. 

(b)  Control  through  nominee  directors 

The  present  definition  of  “ a director  ” seems  to  us  to  be  wide  enought  to  preclude 
the  true  control  of  a company  being  concealed  by  having  nominee  directors. 

(14)  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

In  our  view  there  should  be  no  restriction.  We  are  not  aware  of  the  practice  having 
given  rise  to  any  abuse  and  any  restriction  might  well  prove  a serious  handicap  to  the 
marketing  of  goods  and  to  business  development;  for  example,  a company  with  an 
established  trade  serving  a particular  class  of  customer  and  wishing  to  expand  into  a 
higher  or  lower  price  range  would  be  handicapped  if  it  was  not  able  to  preserve  its 
anonymity  by  trading  through  a subsidiary. 

(23)  Provisions  as  to  Returns 

In  the  return  of  allotments  “ the  description  ” of  each  allottee  is  still  required  to  be 
given  as  well  as  the  name  and  address,  although  this  requirement  is  not  applied  to 
other  returns  and  records. 

Section  200  of  the  Companies  Act,  1948,  requires  the  company  to  send  to  the 
Registrar  notification  of  any  change  among  its  directors  or  in  any  of  the  particulars 
contained  in  the  Register.  This  notification  is  required  to  be  made  within  fourteen 
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days  of  the  change.  It  is  suggested  that  immediate  notification  should  only  be  required 
for  changes  in  the  membership  of  the  Board  and  that  the  particulars  in  the  Annual 
Return  should  suffice  for  minor  changes. 


(26)  Internal  Management  and  Administration 

(6)  Mode  of  passing  extraordinary  and  special  resolutions 
Apart  from  the  length  of  notice  required  there  is  virtually  no  difference  between 
extraordinary  and  special  resolutions  and  we  see  no  reason  for  retaining  both. 

(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 
We  do  not  think  any  legislation  is  necessary  or  desirable  in  regard  to  the  disclosure 
of  information  in  circulars  seeking  proxy  votes;  it  seems  to  us  that  this  is  a matter 
better  left  to  the  Stock  Exchange.  In  the  case  of  shares  quoted  on  the  London  Stock 
Exchange,  drafts  of  the  circulars  have  to  be  submitted  to  the  Stock  Exchange  for 
approval. 

(29)  Any  Other  Matters  within  the  Terms  of  Reference 
Directors'  names  on  business  letters , etc . 

We  doubt  the  necessity  of  continuing  to  require  the  disclosure  of  directors’  names  on 
business  letters,  etc.  as  provided  in  Section  201  of  the  Companies  Act,  1948,  but  if  it  is 
decided  that  this  provision  should  be  retained  we  do  suggest  that  it  should  not  be 
required  in  trade  catalogues  and  showcards. 

Section  195  of  the  Companies  Act,  1948 

We  suggest  that  a wholly-owned  subsidiary  should  not  be  required  to  keep  a register 
of  directors'  holdings  which  it  has  to  do  now  by  virtue  of  Section  195.  This  register 
is  only  open  to  the  inspection  of  members  and  the  effect  of  it  is  that  we  have  to  keep 
registers  for  our  wholly-owned  subsidiary  companies  and  we  ourselves  are  the  only 
people  with  the  right  to  inspect  them.  The  Section  provides  that  the  parent  company  s 
register  need  not  include  shares  in  the  wholly-owned  subsidiary,  but  there  is  no  corre- 
sponding provision  in  regard  to  the  subsidiary  company  s register. 


Cadby  Hall, 
London,  W.14. 
12th  May,  1960. 
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APPENDIX  V 


Memorandum  by  Lord  Piercy,  Chairman, 

Industrial  and  Commercial  Finance  Corporation  Limited 

Industrial  & Commercial  Finance  Corporation  Limited  (I.C.F.C.)  has  shareholdings 
or  long-term  loan  investments  in  about  700  companies,  and  has  examined  a large  number 
of  Memoranda  and  Articles  of  companies.  The  experience  of  Estate  Duties  Investment 
Trust  Limited,  which  is  managed  by  I.C.F.C.  is  also  relevant.  The  following  represents, 
in  the  main,  the  consensus  of  the  officers  of  the  Corporation  on  the  matters  raised  in 
the  Committee’s  list  of  subjects : 

(1)  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members , and  other  conditions  of  incorporation 
No  observations. 

( b ) Limitation  of  objects  to  those  stated  in  the  Memorandum;  obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parties,  and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 

Our  feeling,  in  general,  is  against  the  universality  of  modem  objects  clauses.  Objects 
should  be  realistically  limited  so  that  the  activities  genuinely  engaged  in,  or  proposed 
to  be  engaged  in,  should  be  clear.  They  should  contain  no  carte  blanche  for  under- 
taking new  and  different  activities,  or  for  acquiring  companies  so  engaged.  A selected 
list  of  powers  commonly  taken  by  companies  might  be  usefully  set  forth  for  inclusion 
in  Memoranda.  The  present  method  of  altering  objects  should  be  retained  with  the 
existing  safeguards  for  objecting  minorities  provided  by  Section  5. 

The  ultra  vires  rule  in  principle  is  correct.  It  follows  from  what  has  already  been 
said  that  the  rule  should  be  retained.  Too  much,  in  our  view,  can  be  made  of  hard 
cases. 

(c)  The  company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 

It  is  not  thought  that  some  straining  of  the  protection  afforded  by  incorporation 
with  limited  liability  can  be  eliminated  (which  presumably  is  the  point  aimed  at  here). 
But  the  observations  below  on  the  privileges  of  exempt  private  companies  may  be 
relevant. 

(d)  Shares  of  no  par  value 

We  are  in  favour  of  the  Government’s  announced  intention  to  implement  the 
recommendations  of  Cmd.  9112, 1954. 

(2)  Prohibition  of  Partnerships  with  more  than  20  Members 
No  objection  is  seen  to  the  retention  of  the  limit  presented  by  Section  434. 

(3)  Classification  of  Companies 

(a)  Nature  and  merits  of  distinction  between  public  and  private  companies;  adequacy  of 
restrictions  imposed  on  the  latter 

The  public  company  with  quoted  shares  has  tended  in  modem  times  to  become,  in 
the  most  characteristic  examples,  an  autonomous  entity  controlled  by  a Board  of 
Directors  which  is  perpetuated  by  co-option,  the  members  of  which  may  hold  not  a 
share  in  the  company.  Its  members  are  investors  who  regard  their  holdings  not  in 
any  real  sense  as  a participation  in  the  enterprise  but  as  marketable  titles  to  income, 
and  characteristically  to  equity  income,  for  well  understood  reasons.  As  one  of  the 
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Corporation’s  officials  remarks  (apropos  of  objects)  the  investor  cares  little  whether 
the  profits  are  derived  from  the  manufacture  of  kitchen  sinks  or  of  ocean  liners.  This 
is  not  to  say  that  annual  accounts,  and  the  information  given  about  company  activities, 
is  otiose:  it  is  the  happy  hunting  ground  of  investment  experts  and  the  staple  of 
financial  journalism.  Nevertheless,  the  efforts  of  some  large  companies  to  interest 
members  in  the  business  as  such  are  largely  wasted  for  the  reason  given.  The  perfec- 
tion of  this  model  occurs  in  the  cases  where  a large  company’s  shares  have  a free  market. 
Not  all  quoted  companies  fulfil  this  condition,  yet  there  too,  the  investor  is  remote 
from  any  genuine  participation  (or  interest)  in  the  company’s  working.  The  point  is 
not  affected  by  the  fact  that  many  public  companies  are,  in  a sense,  private  companies 
in  disguise.  The  British  Capital  Market  is  built  on  this  peculiar  institution. 

In  contrast  to  this,  the  private  company  essentially  is  a group  of  partners  (often 
a family  group)  which  has  assumed  company  form  because  of  the  conveniences  it 
affords  and  mainly  the  privilege  of  limited  liability.  No  doubt  the  private  company 
can,  and  does,  evolve  in  numerous  instances  into  the  public  company.  As  suggested 
above  many  do  so  which  cannot  hope  for,  or  do  not  put  themselves  in  a position  to 
obtain,  a free  market  for  their  shares.  But  there  is  nothing  to  be  done  about  this. 

We  regard  the  existence  of  the  two  categories  of  public  and  private  companies  as 
socially  valuable,  and  economically  desirable. 

The  question  of  the  adequacy  of  restrictions  imposed  on  private  companies  concerns 
chiefly  we  believe  a doubt  about  the  sub-category  exempt  private  companies,  on  which 
see  below.  Oppressive  treatment  of  shareholders  by  managements  of  private  com- 
panies occur.  The  difficulty  here  is  not  the  absence  of  legal  remedy  so  much  as 
ignorance  of  Company  Law,  and  ignorance  of  where  to  seek  effective  counsel. 

(i)  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 
( Sections  127, 129  of  Companies  Act,  1948) 

The  case  for  the  exempt  private  company,  notionally  resting  on  a social  advantage 
in  favourable  treatment  of  the  very  small  company,  is  doubtful.  The  exemption  from 
liability  to  file  a balance  sheet  annually,  which  is  the  chief  privilege  of  these  companies, 
is  widely  cherished,  but  it  should  be  removed.  The  privilege  of  limited  liability  is 
extremely  valuable;  its  counterpart  should  be  the  fullest  possible  protection  for 
creditors.  The  circumstances  of  a small  business  can  anyhow  hardly  be  concealed 
nowadays  from  the  inquisitive. 

If  the  above  recommendation  were  adopted  the  dispensation  as  to  auditors’  qualifica- 
tions would  naturally  disappear.  Having  regard  to  present  day  intricacies  of  taxation 
it  would  anyhow  be  an  advantage  to  all  concerned. 

(c)  Unlimited  companies  and  companies  limited  by  guarantee 

No  observations. 

(4)  Donations  by  Companies  for  Charitable  and  Political  Purposes 

Such  donations  are  objectionable  in  principle.  There  is  a current  tendency  to 
expect  large  companies  to  contribute  liberally  to  all  sorts  of  public  objects.  It  is 
doubtful  if  any  distinction  should  he  made  in  respect  of  such  contributions.  We 
suggest  that  the  amount  of  all  such  donations  (whether  by  parent  companies  or  sub- 
sidiaries) should  be  stated  in  the  annual  accounts.  Alternately,  the  accounts  might 
state  the  total  figure  of  donations  which  have  been  disallowed  for  income  tax,  taking 
in  this  way  the  practice  of  the  Revenue  as  a canon. 

(5)  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

As  already  suggested,  the  structure  of  company  (more  particularly  public  company) 
management  and  the  facts  of  shareholder  control  make  a curious  picture;  and  the 
recent  epidemic  of  bidding  and  the  vogue  of  diversification  have  thrown  some  of  these 
aspects  into  relief.  But  none  of  this,  it  may  be  suggested,  constitute  a prime  facie 
case  for  legislative  alteration.  The  market  in  the  shares  of  quoted  public  limited 
liability  companies,  centring  on  the  Stock  Exchanges  and  the  new  issue  market,  is  an 
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instrument  of  great  power  and  efficiency  for  organising  the  direction  of  savings  to 
industrial  and  commercial  purposes.  The  notes  above  on  objects,  however,  are 
relevant.  Further  to  that: 

(a)  Fundamental  changes  in  company's  activities 

The  principal  case  is  where  a company’s  existing  business  has  ceased  or  been 
reduced  to  a low  ebb,  while  elements  of  the  company  structure,  in  the  way  of 
capital  funds,  or  organisation,  or  merely  a Stock  Exchange  quotation  not  with- 
drawn, remain.  The  motives  for  utilising  such  a company  as  a vehicle  for  new 
activities  may  obviously  arise  from  any  of  these  facts  and  are  not  necessarily 
objectionable.  In  any  case  formation  expenses  may  be  saved.  But  the  approval 
of  the  shareholders,  based  on  a proper  explanation  of  the  facts  and  the  purposes 
in  view,  will  generally  be  essential  and  should  be  ensured.  A type  of  case  which 
has  occurred,  notably  the  nationalised  company  left  with  large  compensation 
funds  and  no  business,  which  turns  itself  into  an  investment  trust,  or  a holding 
company,  without  any  alternate  policy  of  repayment  of  capital  or  liquidation 
being  propounded  to  the  shareholders,  raises  a doubt  whether  the  existing  pro- 
cedure by  special  resolution  is  a wholly  sufficient  protection  to  shareholders.  It 
may  be  that  provision  for  longer  notice,  or  a poll  by  deposit  of  voting  papers 
would  be  desirable  if  the  circumstances  in  which  this  is  desirable  could  be  defined. 

(b)  Disposal  of  undertaking  and  assets 

Such  measures  should  require  approval  by  special  resolution  decided  perhaps  by 
voting  papers  to  be  deposited  at  the  offices  of  the  company.  It  is  for  consideration 
whether  on  such  an  issue,  shareholders  with  limited  or  no  voting  rights  should  not 
have  a statutory  right  to  vote.  In  the  statement  of  the  case  presented  to  share- 
holders, the  interest  of  directors  individually  should  be  declared,  including  any 
agreement  or  understanding  with  regard  to  employment  with  the  purchaser. 

(c)  Issue  of  shares 

While  freedom  to  issue  blocks  of  shares  at  discretion  for  one  purpose  or  another, 
including  the  buying  of  other  businesses,  is  dear  to  the  hearts  of  some  boards  of 
directors,  it  is  bound  to  be  looked  upon  with  misgiving  by  shareholders — leaving 
out,  of  course,  the  special  case  of  “ holding  companies  ”,  where  it  is  the  technique. 
The  problem  of  controlling  undue  freedom  by  rule  however  is  difficult.  It  may  be 
that  in  the  case  of  quoted  public  companies,  sufficient  protection  exists  in  the 
Stock  Exchange  conditions  for  quotation,  and  opinion  expressed  in  the  financial 
press.  The  case  of  the  private  company  and  the  small,  perhaps  unquoted,  public 
company,  differs  from  that  of  the  large  quoted  public  company.  In  these  cases, 
owing  to  the  uncertain  value  of  the  shares,  and  lack  of  proper  disclosure,  the  issue 
of  additional  shares  of  a class  already  in  issue  made  by  directors  at  their  discretion, 
may  easily  water  down  the  value  of  the  shareholders’  property  and/or  alter  the 
control  detrimentally.  In  the  cases  of  public  companies  with  no  quotation,  and 
private  companies,  it  might  be  advantageous  to  require  the  sanction  of  the 
members  by  ordinary  or  special  resolution. 

(d)  Borrowing  money  and  charging  property 

No  observations. 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 

Disclosure  would  be  a safeguard.  The  aggregate  of  such  loans  might  be  shown 

separately  in  the  annual  balance  sheet,  and  along  with  this,  to  regulate  window 
dressing,  the  maximum  amount  of  such  indebtedness  during  the  year  of  record. 

(6)  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined , and  if  so,  in  what  respects? 

The  role  of  the  director  in  various  sizes  and  types  of  company  varies  so  much  in 

practice  that  little  benefit  could  be  expected  from  attempts  at  formulating  duties 
or  setting  up  standards  of  performance.  There  may  be  a case  for  prescribing  a 
minimum  annual  number  of  board  meetings,  formally  held  and  recorded,  for  all 
companies,  public  and  private. 

(b)  Are  Directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 

The  answer  probably  is  yes,  but  instances  of  directors  with  no  precise  knowledge  of 

the  Memorandum  and  Articles  of  their  own  company,*  and  without  legal  knowledge 
as  to  a director’s  duties,  are  common.  It  is  difficult  to  suggest  a practicable  remedy. 
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(c)  Directors'  and  officers'  dealings  in  their  own  companies'  shares 
No  observations. 

id)  Disclosure  of  directors'  interests 
No  observations. 

(e)  Should  bodies  corporate  be  allowed  to  be  directors? 

The  existing  provisions  appear  to  be  adequate. 

(7)  Shares  with  Restricted  or  No  Voting  Rights 

In  the  case  of  private  companies  any  restriction  on  the  freedom  to  issue  such  shares 
would  be  wholly  undesirable.  It  is  the  constant  care  of  a private  company  that  a 
group  (sometimes  a family  group)  should  retain  control.  If,  however,  all  the  shares 
had  to  be  voting  shares  that  would  deprive  such  a company  of  the  possibility  of  intro- 
ducing risk  capital  willing  to  carry  an  equity  risk  in  return  for  participation  in  the 
equity  profits. 

The  case  which  is  currently  debated  is  that  of  the  large  public  company  with  quoted 
shares.  There  is  a natural  repugnance  to  the  engrossment  of  voting  control  in  a 
company  by  a relatively  small  group,  whatever  the  history;  and  important  associations 
of  investors  have  expressed  disapproval  of  “ A ” shares. 

I cannot  profess  to  share  these  views.  In  a general  way  I would  rather  buy  “ A ” 
shares  in  a good  company  at  50 s.  than  the  ordinary  at  545.  or  555.  I believe  it  would 
be  a mistake  to  legislate  on  this  subject.  It  can  well  be  left  to  the  Stock  Exchange 
and  the  financial  press.  I am  prepared  to  argue  the  matter  further  if  desired. 

(8)  The  Protection  of  Minorities 

The  statutory  provisions  appear  to  be  reasonably  adequate.  But  here  again  the 
trouble  is  ignorance  of  these  provisions  and  of  a ready  source  of  reliable  counsel. 
It  may  be  that  the  Committee  will  invent  some  relief  for  this  situation. 

(9)  Protection  of  Special  Classes  of  Shares 

Section  72  appears  to  us  to  be  satisfactory.  It  might  be  an  improvement  to  increase 
the  period  for  application  in  sub-section  2,  from  21  days  to  30  days. 

(10)  Board  of  Trade  Powers  to  Appoint  Inspectors 

No  observations. 

(11)  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  ( including  nominee  holding  companies) 
The  holding  of  shares  through  nominees,  and  in  particular  the  nominee  companies 

of  the  banks,  is  a first  class  administrative  convenience  to  many  individuals  and 
companies;  and  this  aspect  must  not  be  overlooked.  On  the  other  hand  it  is  a means 
for  concealing  ownership  and  can  be  used  for  mounting  an  operation  for  altering  the 
balance  of  voting  control  of  a company.  Divers  remedies  will  be  propounded  to  the 
Committee.  Would  it  be  too  drastic  to  suggest  that  a company  shall  be  enabled  always 
to  ascertain  the  beneficial  ownership  of  any  holding  which  appears  to  be  in  the  name  of 
a nominee  and  that  where  several  holdings  appear  to  have  a single  beneficial  owner 
this  fact  should,  or  may,  be  indicated  in  the  annual  return  of  the  members  of  the 
company? 

(b)  Control  through  nominee  directors 
No  observations. 

(12)  Share  Transfer  and  Registration  Procedure 

No  observations. 

(13)  Multiplicity  of  Directorships  held  by  one  Individual 

Although  50  directorships  held  by  one  man  (there  is  such  a case)  seems  ridiculous, 
the  evil  does  not  necessarily  reside  in  the  numbers,  but  in  the  services  needed  or 
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supposed  to  be  done,  and  the  holding  of  4 or  5 directorships  may,  in  some  cases, 
be  as  great  an  abuse  as  the  holding  of  50.  It  hardly  seems  possible  to  make  a 
recommendation  on  this  subject. 

(14)  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

This  practice  obviously  may  lead  to  abuse.  A provision  for  disclosure  of  the  names 
of,  and  the  extent  of  the  interest  in,  subsidiary  and  associated  companies  in  the  annual 
accounts  would  be  useful. 

(15)  Loan  Capital 

No  observations. 

(16)  Take-over  Bids 

No  observations.  The  subject  is  well  covered. 

(17)  Prospectuses — Statements  in  lieu  of  Prospectuses — Offers  for  Sale — Issues  of 
Shares  to  Existing  Shareholders 

No  observations. 

(18)  Control  over  Business  of  Dealing  in  Securities 

No  observations. 

(19)  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

If  I have  any  contribution  to  make  on  this  subject  I will  submit  a separate  memo- 
randum. My  experience,  though  very  substantial,  is  pre-war. 

(20)  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  Shares 
On  the  whole  we  should  prefer  to  see  maintenance  of  the  existing  position. 


(21)  Accounts 

It  would  be  an  advantage  if  accounts  would  state: 

(i) the  business  which  is  carried  on  by  the  company,  and  the  same  for  all 
subsidiary  companies; 

(ii)  the  total  sales  with  a division  into  sub-totals  where  this  would  be  interesting  to 
shareholders; 

(iii)  the  division  of  the  aggregate  net  profit  between  the  different  activities  which 
produce  it,  but  there  would  be  great  resistance  to  this  proposal; 

(iv)  some  indication  of  the  value  of  trade  investments,  an  item  which  is  often 
cloaked  in  secrecy.  This  might  take  the  form  of  a note  of  the  net  assets 
relating  to  the  company’s  shareholding  (when  the  investment  is  not  quoted)  or 
the  market  value  (when  the  investment  is  quoted)  and  an  indication  of  the 
profit  which  has  been  derived  therefrom  in  the  current  year. 


(22)  Audit 

(a)  Qualifications  and  appointment  of  auditors 
No  observations. 

( b ) Duties  and  responsibilities  of  auditors 
No  observations. 

(c)  Exempt  private  companies 

As  already  noted,  there  appears  to  be  no  real  justification  for  the  proviso  to  Section 
161  exempting  private  companies  from  filing  annual  accounts. 


No  observations. 


(23)  Provisions  as  to  Returns 
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No  observations. 
No  observations. 


(24)  Company  and  Business  Names 
(25)  Foreign  Companies 
(26)  Internal  Management  and  Administration 


(a)  Annual  and  other  general  meetings 
No  observations. 

(b)  Mode  of  passing  extraordinary  and  special  resolutions 
No  observations. 

(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 
No  observations. 

(d)  Exercise  of  voting  rights  in  cases  of  interlocking  shareholdings,  unit  trusts,  and  in 
()  ^other, special  cases,  e.g.  by  trustees  of  pension  and  welfare  funds  for  employees  m 

relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company 

The  current  facts  about  the  exercise  of  voting  rights  by  trustees  of  pension  funds, 
webto IS  for  employees,  by  unit  trusts  and  other  special  cases . will  nc > doubt 
evidence  Up  to  1940  at  any  rate,  the  trustees  of  unit  trusts  did  not 
ordinarily  exercise  the  large  voting  powers  which  they  held,  and  did  not,  I think, 
expert  the  managers  to  call  for  their  exercise.  On  the  whole,  it  seems  good  doctrine 
tot  vottag  rights  are  meant  to  be  used  and  should  be  used  without  inhibition. 


(27)  Winding  Up 


No  observations. 

(28)  Problems  of  Administration  and  Enforcement  of  the  Law 
No  observations. 

(29)  Any  other  Matters  within  the  Terms  of  Reference 
No  observations. 
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Supplementary  Memorandum  by  Lord  Piercy  on  Unit  Trusts 

1.  As  a Member  of  the  Stock  Exchange,  London,  I provided  during  the  years 
1933  to  1939,  to  an  important  part  of  the  unit  trust  movement,  services  analagous 
to  those  (in  another  field)  of  an  issuing  house.  These  included  negotiation  with 
prospective  trustees;  advice  to  managers  on  the  form  of  trust;  taking  the  lead  in 
drafting  and  settling  the  trust  deed;  the  design  of  the  portfolio;  and  drafting  the 
booklet.  In  this  capacity  I designed  the  first  trusts  holding  partly  paid  shares; 
devised  the  appropriation  form  of  flexible  trust;  devised  the  first  geared  trust; 
introduced  (I  believe)  the  first  trusts  with  reserve  or  cumulative  provisions;  and 
was  associated  with  the  first  block  offer.  I also  undertook  other  professional  services, 
including  the  building  up  of  specialised  trust  funds  by  careful  market  dealing,  but 
especially  the  daily  pricing  and  valuations  and  appropriations  of  trust  funds,  for 
which  I maintained  a special  organisation.  At  the  end  of  the  period  I was  doing 
this  work  for  some  25  to  30  trusts.  The  trusts  with  which  I was  concerned  covered 
at  the  end  of  the  period  probably  more  than  one  third  of  the  total  issued  units.  I held 
a retainer  to  two  groups  of  managements  during  the  war,  but  my  connection  with  the 
movement  ceased  at  the  end  of  the  war. 

2.  I have  sketched  the  history  of  the  unit  trust  movement  in  collaboration  with 
Mr.  Lewis  G.  Whyte  in  a paper  to  be  found  in  the  evidence  to  the  Radcliffe  Committee, 
Volume  3,  page  122. 

3.  With  this  rather  special  background  I feel  I should  make  some  observations 
on  the  matters  under  consideration  by  the  Committee.  I key  them  to  the  admirable 
memorandum  of  the  Association  of  Unit  Trust  Managers  for  the  sake  simply  of  a 
convenient  reference  as  regards  the  order  of  topics  of  that  memorandum,  which  in  the 
main  I follow.  The  reference  to  paragraphs  are  to  the  paragraphs  of  that  report. 

4.  I desire  to  make  it  absolutely  clear  that  the  purpose  of  this  submission  is  not 
in  the  slightest  degree  critical  of  the  Association’s  submission,  than  which  in  my 
opinion  nothing  better  could  be  desired.  If  I differ  from  it  in  some  points,  that  I hope 
will  be  understood  as  a contribution  towards  clarifying  these  sometimes  difficult 
matters. 

Definition  of  a Unit  Trust 

5.  Paragraph  6 is  (if  I may  say  so  with  respect)  a description  rather  than  a definition. 
In  a definition,  the  structure  of  a unit  trust  should  figure  more  distinctly,  as  this  is  of 
the  essence;  together  with  the  mode  of  valuation  of  units  added  to  the  trust  fund 
or  liquidated  out  of  the  fund  by  reference  to  the  contemporary  market  prices  of  the 
underlying  securities;  the  point  should  also  be  made  that  the  custodian  trustee  is, 
qua  trustee,  the  guardian  of  the  principles  of  the  structure  of  the  trust  and  of  the 
powers  and  duties  of  the  managers  so  far  as  these  are  prescribed  or  limited  by  the 
trust  deed.  I believe,  at  least,  that  this  is  good  law. 

Development  of  the  Unit  Trust  in  this  Country 

6.  It  is  worth  recalling  that  the  original  concept  of  the  Fixed  Trust,  which  was 
the  original  of  the  unit  trust  of  today,  had  a distinctly  ideological  content.  It  set  out 
to  provide  a “ spread  ” investment  while  eliminating  “ investment  management  ”, 
and  placing  the  holders’  property  not  merely  in  safety  but  almost  in  sanctity  by 
employing  the  formidable  legal  device  of  a trust.  The  managers  functioned  as 
salesmen  and  administrators  with  precise  duties;  though  they  found  themselves 
involved  forthwith  in  a jobbing  function. 

7.  Tested  by  experience,  the  fixed  trust  had  practical  disadvantages  which  were 
not  wholly  removed  by  adding  provisions  for  substituting  securities  or  adding  to  the 
original  list  from  a small  number  of  additional  securities.  The  flexible  unit  trust 
once  it  had  made  its  appearance  here  rapidly  became  the  vogue.  A relic  of  the  earlier 
form  is  the  practice  of  specifying  the  permitted  portfolio  or  range  of  investments 
of  a trust. 
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8 The  flexible  trust  first  became  prominent  here  in  connection  with  securities 
w4h  had  a dfficult  or  a narrow  market-foreign  bonds  and  *ares  rf 
companies,  banks  and  investment  trusts.  Clearly  a fixed  P0^1?110’  If ^ Id® 
resards  Dermitted  securities  and  permitted  proportions  of  each,  was  m these  fields 
Stlbte ot  imprSSble,  or  bSth.  And,  to  create  and  maintain  a well  balanced 
portfolio  in  such  Securities  required  investment  (and  market)  skill.  Thus  one  element 
Sf  the  original  concept,  the  elimination  of  investment  management,  was  bound  to  go. 


9.  There  is,  however, 
observations 


distinction  to  be  made.  I quote  from  some  former 

“ There  is  a flexibility  which,  in  substance  and  underlying  intention,  amounts  to 
nothing  more  than  a Certain  plasticity  in  the  Trust  Fund,  intended  to  enable  a 
sSfsed  Trast  to  be  built  up  without  undue  difficulty  in  markets  which  may 
sometimes  be  narrow-no  doubt  also  with  an  eye  on  current  variations  in  the 
valuat^rT  of  securities  during  the  period  of  building  nptteTmh.  . . It  all 
depends  on  the  emphasis  which  is  laid  on  Management  so-called. 

Mv  conclusion  in  1937  was  that  “ it  is  open  to  question  whether  a fully  managed 
U^  T^sHs  an  improvement  on  the  Fixed  Trust  or  that  which  is  merely  plastic. 
Tte  whXow!  however,  has  come  full  circle.  The  managed  unit  trust  is  the  beau , deal 
(compare  paragraph  39). 


Alternatives  to  the  Unit  Trust 

in  Pnr  that  reason  and.  because  investment  trust  management  is  at  a pitch  of 
as  it  was  low  in  U.S.A.  at  the  end  of  the  1920s,  it 
is  natuiS  for  someone  (Mr.  S.  I.  Fairbaim  for  one)  to  raise  the  question,  touched  on 
in  piaraaph  26,  as  to  whether  company  form,  subject  to  enabling  provisions  which 
would  require  legislation  (perhaps  drawing  from  the  U.S.  Investment  Company  Act 
19401  might  not  be  a more  efficient  and  economical  way  (paragraph  22)  of  doing 
whaf  the  unit  trust  does  I agree  with  the  Association  in  rejecting  this  proposition. 
The  reason^f  gives,  % “ the  protection  given  to  unit  holders  in  the  Urnted  Kingdom 
by  the  trustee  ” no  doubt  goes  to  the  root  of  the  matter.  One  may  add  the  merit  for 
the  investing  public  of  the  direct  approach  of  managers  to  the  public,  now  well  known 
and  established:  and  the  convenience  of  unit  form  and  the  umt  trust  mode  of  pricing. 
The  net  effect  is  very  free  marketability ; and  managers  have  proved  over  a long  period, 
including  the  war,  that  they  can  and  will,  and  in  fact  do,  maintain  a free  two-way 
market  not  rivalled  by  any  class  of  securities  other  than  gilt-edged.  The  unit  trust 
is  now'  widely  and  firmly  planted  and  understood.  It  seems  sense  to  leave  the  matter 
at  that. 

11.  The  Institute  of  Chartered  Accountants’  submission  that  unit  trusts  should  be 
required  to  be  incorporated  (paragraph  112  of  the  Institute  memorandum)  starts 
from  a different  angle,  which  may  be  summed  up  by  saymg  there  is  nothing  like 
leather  ”. 

The  Legislative  Issues 

12  The  existing  legislation  relating  to  unit  trusts  arose  from  an  irmption  into • the 
committee  stage  of  the  Prevention  of  Frauds  (Investment)  Bdl  in  1939.  Tb®  P5?venaMe 
of  that  particular  move  is  of  no  interest  today.  But  it  is  fair  comment  on  this 
legislation,  taken  together  with  the  Rules,  and  the  Board  of  Trade  s requirements 
founded  upon  it,  and  in  general  the  administrative  upshot  of  the  Act  as  regards  unit 
trusts,  to  aver  that  the  net  benefit  to  the  investing  pubhc  has  been  negh^ble.  Th 
unit  trust  movement  was  a well-conducted  business,  and  without  doubt  would  have 
remained  so  without  legislation. 

13.  The  nuisance  value  of  the  operation  of  the  Act  nevertheless  is  considerable.  I 
agree  with  what  the  Association  says  under  this  head  I agree  m hoping  that  th 
Committee  will  recognise  the  situation  and  will  propound  remedies,  and  that  any  new 
legislation  should  take  the  form  of  a separate  Act  dealing  with  urut  trusts  (paragraphs 
28  and  29).  This,  I suggest  with  deference,  would  be  part  of  the  law  relating  to  trusts, 
and  would  be  framed  from  that  angle.  Where  I am  not  ad  idem  with  the  ^sociation 
is  in  its  readiness  to  see  incorporated  in  the  new  Act  bolus  bolus  the  present  scheduled 

122 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


matters  and  the  Board’s  recommendations  and  perhaps  much  more  (though  compare 
paragraph  38).  It  would  be  a mercy  if  the  whole  could  be  streamlined,  put  in  the  most 
general  form,  and  the  managers  left,  within  the  ambit  of  the  trust  deed,  with  a 
reasonable  degree  of  freedom  corresponding  to  that  enjoyed  with  other  financial 
administrators  (compare  paragraphs  38  to  43),  including  freedom  to  fix  their  own 
charges. 


A Standard  Trust  Deed 

14.  As  regards  a model  standard  trust  deed  (paragraphs  33  and  34),  the  suggestion 
is  reasonable,  as  it  always  was.  True,  there  was  an  evolution  in  the  content  as  well 
as  the  form  of  trust  deeds  during  the  pre-war  period,  but  some  subtleties  might  well 
be  sacrificed  now  for  the  sake  of  ready  comparability  and  intelligibility. 


Conclusion 

15.  If,  again,  I might  frame  my  conclusions  on  the  Association’s  comprehensive 
summary  (paragraph  44),  I would  say: — 

I agree  personally  with  (a),  (b),  (d)  and  (f); 

I have  suggested  a caveat  as  to  (c); 

As  to  (e),  this,  taken  in  conjunction  with  a few  expressions  in  the  memorandum, 
seems  to  suggest  (I  speak  with  deference)  that  something  like  regulative  powers 
should  be  devolved  on  the  Association.  The  Association,  by  reason  of  its 
membership  and  composition,  will  always  wield  authority,  and  it  will  be  readily 
listened  to  by  the  Board  of  Trade  or  other  authorities  concerned.  To  go  further 
that  that  surely  would  be  a mistake;  is  it  not  better  for  the  Association  to  remain 
what  it  is,  a voluntary  association,  with  the  powers  of  discipline  that  appertain 
to  any  club? 


Supplement  on  Certain  Technical  Matters 
These  topics,  dealt  with  in  an  appendix  by  the  Association,  deserve  comment. 


Block  Offers  at  Fixed  Prices 

16.  I feel  on  reading  it  that  the  Association’s  Appendix  A ( a ) must  have  been 
difficult  to  compose.  I append  an  earlier  note  on  this  subject  (Annex  A).  The  fact 
is  that  some  block  offers  today  are  genuine;  there  actually  is  a block;  and  an 
advantage  is  offered  to  an  investor  consisting  in  a slightly  lower  price,  or  the  opportunity 
of  getting  into  a difficult  class  of  security,  where  the  securities  corresponding  to  his 
money  have  actually  been  purchased  and  vested.  Many  block  offers  so  called  are  not 
genuine;  there  is  no  block ; no  specie  actually  acquired  and  in  unit  form  corresponding 
to  the  price  the  investor  will  pay.  This  form  of  block  offer  is  misleading;  and  no 
ingenuity  in  drafting  can  remove  the  fact  that  the  ordinary  investor  is  in  fact  misled 
about  the  “ block  ”.  There  is  a cri  de  coeur  perhaps  in  paragraph  5 about  the  present 
prescribed  scale  of  charges,  which  perhaps  points  to  a way  out. 

17.  Rules  to  govern  block  offers  could  hardly  touch  the  root  of  the  matter,  and  some 
of  the  difficulties  are  set  out  in  paragraph  9. 


Principal  Systems  and  Agency  Systems 

18.  Appendix  A (b)  will,  I hope,  give  this  controversy  its  quietus.  Annex  B adds 
something  to  this  topic. 

Cash  Fund  or  Appropriation  Fund 

19.  Appendix  A (c)  again  may  lay  the  subject  to  rest,  the  more  so  as  the  adoption 
of  cash  fund  for  new  trusts  has  become  general. 
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20.  I cannot  however  say 

“ value  ^security  26%e 

SMtoS  °bltt"fw:  taypes  of  «US  « - *“  brevity  and 
precision  in  the  second  and  third  sentences  of  paragraph  25  . 1 quo 

“ Tn  the  (cash)  fund  units  are  created  or  extinguished  against  deposit  or 

of  securities  as  well  as  cash. 

91  The  arraropriation  method  conforms  closely  with  the  original  principle  of  the 

21.  lne  appropriation  un  , . :n  Oneration:  it  inevitably  increases 

unit  trust;  but  it  nay  be  considered i “^SsSSt  to  this,  the  cash  fund, 

Sason*  bm  Xe  aiomtability  of  the  managers  to  the  unit  holder  is  in  essence  less 
strict. 

Pricing 

22  ADDendix  A (c)  deals  in  part  with  the  pricing  of  units.  This  is  a problem  not 
nnmmonlv  given  its  full  weight  of  importance.  The  first  sentence  of  paragraph  24 
X« sSution  quite  clearly.  The  point  which  is  not  brought  out  is  that 
states  the  optimum  4 .....  t :ob.  jt  understates  rather  than  over- 

smm^he^^^m^o^^thatlt^^invoh^’^risiderable  trouble  ,.  . on  the  part  of  the 
s^kbroker  con^med”.  Certification  of  prices,  and  valuations  in  the  case  of 
SSm  Sy  a member  of  a recognised  Stock  Exchange,  is  a protection  for 
the  managers  though  not  necessarily  a solution  to  the  problem  of  good  pricing, 
wficHT  matter  S?  organisation  by  the  stockbroker  In  my  experience  only  a 
minority  of  trust  deeds  contain  provision  for  such  certification,  and  I fancy  that  the 
Bornd  of  Trade  missed  this  point.  The  introduction  of  a number  of  stockbrokers 
So  the  pricta-  picture  spreads  the  task  of  collecting  prices  (more  a point  for  tock- 
brokers  than  for  the  jobbers);  and  they  like  it,  if  enough  busmess  goes  with  it;  hut 
some  irt  of  central  pricing  urit  might  well  be  an  advantage  to  trust  managers  collec- 
tively, as  promoting  accuracy,  neutrality  all  round,  and  perhaps  promptitude  of  service. 

October,  1960 


ANNEX  A 

Block  Offers 

The  block  offer  was  invented  in  the  thirties  by  Trust  of  Insurance  Shares.  The 
notion  was  to  employ  techniques  something  like  a public  offer  of  securities  as  an 
alternative  to  what  has  been  called  the  tap  method,  and  thereby  sell  now  and  again 
a large  block  of  units.  I do  not  think  it  was  done  more  than  two  or  at  the  most 
three  times  by  the  Trust  of  Insurance  Shares;  as  efficiently  it  is  a sort  of  tactic  which 
is  most  likely  to  be  practicable  on  rising  markets.  The  largest  of  such  offers  was  that 
of  the  Comhill  Trust;  but  that  was  a very  special  case  of  a geared  trust.  No  other 
group  employed  the  method  of  block  offer  before  the  war. 

Since  the  war,  the  Bank  Insurance  group  have  revived  the  tactics,  always  on  precisely 
the  same  basis  of  accumulating  a block  of  units  and  offering  them  en  bloc  (of  course 
as  principals)  at  a price  usually  a little  below  the  current  offer  price  of  newly  constituted 
units;  other  managers  have  made  similar  offers. 

* Paragraph  numbers  relate  to  those  in  Appendix  A of  the  Association  of  Unit  Trust 
Managers’  Memorandum. 
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What  is  new  is  to  start  a cash  fund  trust  (with  no  doubt  an  initial  deposit  of  cash) 
and  to  make  a so-called  block  offer  of  a million  units,  or  whatever  it  may  be,  which 
merely  amounts,  if  the  units  are  priced  for  example  at  10s.,  to  inviting  the  public  to 
subscribe  £500,000  of  cash,  to  be  subsequently  invested.  There  may  have  been  a 
slender  justification  for  a suggestion  that  something  was  being  offered,  when  Capital 
Issues  Committee  consent  was  needed,  and  the  managers  could  argue  that  they  were 
in  a position  of  privilege  in  being  able  to  invite  subscriptions  for  so  many  units;  but 
now  such  a “ block  offer  ” is  merely  a form  of  words,  in  fact  hocus-pocus. 

In  the  discussions  now  going  on  between  management  groups  about  the  formation 
of  a new  Association,  it  seems  that  a suggestion  has  been  made  that,  in  making  a 
“ block  offer  ”,  managers  should  say  whether  they  make  it  as  principals  or  agents, 
thus  disclosing  whether  it  is  an  offer  of  units  duly  constituted  in  specie,  or  not.  It 
would  be  better  to  limit  the  use  of  the  description  to  the  original  meaning;  but  I 
should  not  be  surprised  if  there  were  resistance  on  the  part  of  the  new-comers  to 
giving  up  this  easy  and  dramatic  form  of  offer,  which,  moreover,  involves  no  financial 
responsibility  for  the  managers. 


ANNEX  B 

Principal  and  Agent 

This  distinction  is  not  a very  appropriate  criterion  for  analysing  the  operations 
concerned  with  unit  trust  management;  and  the  measure  of  approbation  and 
reprobation  which  have  been  associated  with  these  terms  are  something  of  a psycho- 
logical curiosity.  However: — 

(1)  When  units  are  created,  the  interest  in  them  is  vested  in  the  managers  unless 
and  until  they  are  registered  in  the  name  of  someone  other  than  the  managers  (if  they 
are  registered  units),  or  are  held  by  someone  other  than  the  managers  (if  they  are 
bearer  units).  This  point  is  sometimes  overlooked.  The  managers  are  apt  to  be 
principals  ab  initio. 

(2)  When  managers  re-purchase  units  they  become  principals  in  respect  of  such 
units,  and  remain  principals  until  they  sell  them  again,  or  liquidate  them  in  terms  of  the 
trust  deed.  In  fact  they  do  not  as  a rule  liquidate  them,  because  they  are  anxious 
to  maintain  a two-way  market  in  units  at  a reasonable  “ turn  ”;  and  the  only  way 
they  can  do  that  is  if  they  can  rely  upon  being  able  to  re-sell  at  offer  price  units  which 
they  have  purchased  at  bid  price.  In  short,  they  must  job  in  units  if  they  want  to 
maintain  a normal  market;  and  it  is  one  of  the  great  merits  of  the  unit  trust  movement 
that  the  managers  do  maintain  a pretty  free  market.  But  as  jobbers,  and,  ordinarily, 
holders  of  some  stock  of  re-purchased  units,  they  are  necessarily  principals.  The  impor- 
tance of  this  point  is  that  if  managers  were  in  a position  only  to  pay  to  the  out-going 
unit  holder  the  liquidation  or  break-up  value  of  his  units  (reached  by  selling  an 
appropriate  amount  of  the  securities  out  of  the  trust  fund)  the  turn  between  the  offer 
price  and  re-purchase  price  would  be  uncomfortably  wide.  Instead  of,  say,  5 per  cent- 
er 6 per  cent.,  it  would  be  10  per  cent,  or  12  per  cent. 

(3)  To  make  a “ block  offer  ” of  the  real  as  opposed  to  the  notional  type,  it  is, 
of  course,  necessary  for  the  managers  to  accumulate  units  and  perhaps  to  create  some 
in  preparation  for  making  the  offer. 

(4)  A further  point  applies  not  to  units  but  to  securities  as  such.  In  the  case  of  some 
extremely  difficult  markets,  such  as  insurance  shares,  investment  trust  stocks,  and  some 
bank  shares  were  in  the  thirties,  it  is  not  practicable,  at  any  rate  not  reasonable, 
for  managers  to  crash  suddenly  into  the  market  if  they  have  to  constitute  a lot  of 
new  units.  It  is  not  to  their  advantage,  since  higher  prices  will  cause  a yield  on  the 
units,  already  low,  to  appear  still  lower.  The  better  practice  is  for  the  managers  to 
remain  “ on  the  feed  ” and  take  suitable  stock  quietly  as  it  comes  into  the  market. 
They  will,  of  course,  be  principals  in  respect  of  the  securities  until  they  are  appropriated, 
even  if  aU  securities  so  bought  are  appropriated  as  a matter  of  practice  at  the  end  of 
each  Stock  Exchange  account — as  was,  I believe,  the  practice  in  Trust  of  Insurance 
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Shares  Limited— or  more  or  less  day  by  day,  which  seems  to  be  the  new  idea  of  Bank 
Insurance  Trust  Corporation.  And  this  will  lead  to  the  managers  bemg  principals 
in  respect  of  unsold  new  units  from  time  to  time. 

It  is  perhaps  a working  advantage  (to  the  managers)  of  a cash  fund  trust  that  if 
securities  are  not  available  the  trust  fund  can  remam  in  cash  or  m Government 
securities. 

I cannot  see  objections  to  any  of  the  above  practices;  and  I should  be  inclined  to 
describe  the  principal  and  agent  controversy  as  nonsense. 


ANNEX  C 

Cash  Fund  and  Appropriation  Fund 

These  terms  denote  a difference  of  method  in  building  up  a flexible  unit  trust.  In 
the  cash  fund  type,  the  trust  fund  consists  primarily  of  cash  (cash  paid  by  the  buyer 
of  the  unit  and  credited  to  the  fund,  to  be  then  converted  into  securities);  in  the 
appropriation  type,  the  trust  fund  consists  primarily,  and  all  the  time,  of  securities 
fof  securities  vested  in  the  trust  fund  to  constitute  new  units).  The  basic  transaction 
between  the  trust  fund  and  the  incoming  unit  holder  in  the  one  case  is  a transaction 
in  cash;  in  the  other  case  it  is  a transaction  in  specie. 

One  so  to  speak  casual  result  can  flow  from  this  difference.  A magnified  example 
will  show  clearly  what  it  is.  Assume  two  trust  funds,  one  of  each  type,  each  consisting 
of  500  000  units,  each  with  a unit  value  on  a given  day,  let  us  say,  1st  January,  of 
90s  rjer  unit  An  investor  buys  on  that  day  1,000  units,  cost  £1,000,  in  each  of  them. 
Suppose  now  that  the  managers  of  the  cash  fund  trust,  for  perfectly  respectable  reasons 
do  not  acquire  securities  for  the  fund  until  3rd  January.  They  had  credited  the  fund 
on  1st  January  with  the  proper  amount  of  cash,  let  us  say  £950,  but  they  do  not 
convert  the  cash  into  securities  until  3rd  January.  Let  us  finally  suppose  (and  this  is 
where  the  magnification  comes  in)  that  share  prices  have  jumped  20  per  cent,  between 
1st  and  3rd  January  The  investor’s  cash  (after  deducting  the  initial  service  charge), 
every  penny  of  it,  £950,  will  be  laid  out  in  securities;  but  in  effect  the  investor  wifi  be 
getting  securities  worth  only  £792  at  the  prices  of  1st  January.  So  much  for  the 
^,1,  fmd  transaction.  Of  course,  the  market  might  go  the  other  way;  then  he  would 
benefit.  In  the  case  of  the  appropriation  trust,  the  transaction  is  in  specie.  There 
a gain  the  managers  did  nothing  till  the  3rd  January.  But  the  investor  bought  the 
equivalent  (in  specie)  of  l/500th  of  the  trust  fund  as  it  existed  on  1st  J^uary;  and 
although  on  3rd  January  the  trust  fund  is  worth  on  market  values  £600,000,  he  is  still 
entitled  to  1 /500th  of  it  in  specie,  in  securities  added  to  the  fund;  and  this  is  what  he 
gets. 

In  fact  the  method  of  increasing  the  trust  fund  by  adding  the  proper  proportional 
amount  of  securities  does  something  the  cash  fund  pattern  cannot  do ; it  assures  to  the 
incoming  unit  holder  that  he  will  get  precisely  what  he  purported  to  buy,  or  has 
hitherto  believed  he  was  buying. 

The  criterion  of  principal  and  agent  is  irrelevant  to  the  basic  transaction  in  either 
case.  Whether  cash  fund  or  appropriation,  the  provisions  of  the  trust  deed  wilt 
ensure,  as  the  case  may  be,  as  regards  new  units,  that  the  appropriate  part  of  the 
purchase  price  is  credited  as  cash  to  the  trust  fund,  or  that  the  proper  proportion  ol 
actual  securities  for  constituting  the  new  units  will  be  appropriated  to  the  trust  fund. 

Appropriation  is  in  strict  line  of  descent  from  the  original  fixed  trust;  and  the 
method,  theoretically,  is  impeccable.  In  practice  the  operation  of  an  appropriation 
trust  may  throw  a certain  amount  of  risk  on  the  managers  if  they  cannot  obtain,  and 
appropriate,  securities  at  the  level  of  prices  on  which  the  offer  price  of  the  unit  was 
calculated. 

The  cash  fund  type,  on  the  other  hand,  gives  the  managers  more  freedom  of  action 
in  buying  securities,  and  it  exposes  them  to  no  risk.  For  these  reasons,  though, 
theoretically  a laxer  method,  I anticipate  that  it  will  be  generally  preferred  m the 
future,  especially  now  that  “ cash  trust  ” has  been  made  into  a selling  point. 
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APPENDIX  VI 


Memorandum  by  Guest,  Keen  and  Nettlefolds,  Limited 

Guest,  Keen  and  Nettlefolds,  Limited  (referred  to  in  this  memorandum  as  G.K.N.) 
is  a public  company  with  an  issued  share  capital  of  approximately  £50,000,000  and 
nearly  60,000  stockholders  (the  average  equity  holding  being  £831  stock).  It  is  the 
holding  company  of  a group  consisting  of  83  operating  subsidiaries,  57  in  the  United 
Kingdom  and  26  overseas,  employing  altogether  75,000  people.  The  group  is  concerned 
with  the  manufacture  and  processing  of  steel  and  with  many  aspects  of  engineering, 
and  the  subsidiary  companies,  nearly  all  of  which  are  wholly  owned,  carry  out  a variety 
of  different  functions. 

We  do  not  find  the  present  law  in  practice  is  particularly  difficult  or  inconvenient, 
but  would  like  to  make  certain  submissions  (which  are  summarised  for  convenience  of 
reference  in  Annex  “ C ”*)  on  points  where  we  feel  improvements  might  be  made. 
In  particular,  as  a result  of  our  experience  of  the  application  of  the  Companies  Act, 
1948,  to  a large  Group  of  companies  we  feel  that  the  law  should  give  due  recognition 
to  the  status  of  the  wholly  owned  subsidiary,  which  is  becoming  a normal  feature  of 
industry,  and  we  have  accordingly  made  a number  of  submissions  on  this  point  under 
heading  14. 


(1)  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Minimum  number  of  members 

We  feel  that  there  is  no  longer  any  justification  for  the  rule  that  every  company  must 
have  two  members  (if  private)  or  seven  members  (if  public)  and  we  suggest  that  where  a 
company  is  owned  by  one  person  there  is  no  reason  why  this  fact  should  not  be 
recognised. 

This  is  particularly  relevant  to  the  question  of  the  wholly  owned  subsidiary,  and 
without  prejudice  to  the  generality  of  the  proposition  mentioned  above  we  will  later 
submit  that  a wholly  owned  subsidiary  need  have  only  one  member  (see  heading  14 
below). 

( b ) Memorandum  of  Association:  Objects 

We  consider  that  the  objects  clauses  of  memoranda  of  association,  as  at  present 
drafted,  provide  no  appreciable  safeguards  for  members  or  third  parties,  and  we  think 
that  the  memorandum  could  well  become  purely  a document  as  between  the  company 
and  its  members.  A third  party  would  then  be  entitled  to  assume  that  a company  has 
the  same  power  as  a natural  person  to  do  whatever  it  purports  to  do. 

Furthermore,  we  are  in  favour  of  simplification  of  the  memorandum  so  that  members 
can  see  clearly  what  the  company’s  main  objects  are,  and  we  think  it  would  be  helpful 
if  the  objects  clause  of  the  memorandum  were  restricted  to  the  real  main  objects. 
The  general  clauses  included  in  an  objects  clause  at  present  really  represent  powers  to 
be  exercised  for  the  carrying  out  of  the  main  objects  of  the  company,  and  should  be 
separately  designated  as  such.  Consideration  might  be  given  to  the  procedure  used  in 
the  New  Zealand  Companies  Act  of  1955,  where  the  ancillary  and  incidental  objects 
and  powers  are  set  out  in  Schedule  II  of  the  Act  (given  as  part  (ii)  of  Annex  “A”  to 
these  submissions!)  and  deemed  to  be  included  in  every  Memorandum. 

Such  an  amendment  might  affect  the  rules  relating  to  change  of  objects,  which  in 
the  context  of  the  present  law  we  consider  to  be  adequate,  but  in  any  event  we  do  not 
think  that  it  should  be  necessary  to  file  a reprint  of  the  Memorandum  on  each  change 
in  the  objects  clause. 


* Annex  “ C ” has  been  omitted  from  this  memorandum, 
t Annex  “ A ” has  been  omitted  from  this  memorandum. 
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( d ) Shares  of  No  Par  Value 

We  do  not  wish  to  make  any  submission  relating  to  shares  of  no  par  value,  except 
thMLSSs  SS>  par  value  are  to  be  permitted  it  is  essential  that  compames  should 
be  free  either  to  adopt  this  system  or  not,  as  they  think  best. 

(3)  Classification  of  Companies 

Although  it  is  conventional  to  divide  companies  with  a share  capital  into  public  and 
odvate  cfmpaSes and  since  1947  to  divide  the  latter  into  exempt  and  non-exempt 
private  companies’  there  are  two  other  categories  to  be  found  in  the  Act  which  are  of 
some  importance  to  the  G.K.N.  Group,  namely. 

(i)  private  companies  which  are  subsidiaries  of  public  companies, 

(ii)  wholly  owned  subsidiaries. 

X.  Private  companies  which  are  subsidiaries  of  public  companies 

Private  subsidiaries  of  public  companies  are  only  dealt  wito  m the  Act  m 
connection  with  the  retirement  of  directors  at  the  statutory  age  limit  (sections  185, 
186  and  200). 

Because  public  companies  are  not  defined  in  the  Act,  private  companies  which 
are  subsidiaries  of  public  companies  have  to  be  described  for  this  purpose  in 
section  185(8)  of  the  Act  as  private  companies  which  are  subsidiaries  of  companies 
whichT are  not 'private  companies,  which  we  consider  an  excessively  cumbersome 
description. 

2.  Wholly  owned  subsidiaries 

“ A wholly  owned  subsidiary  ” is  mentioned  three  times  in  the  Act.  In  each 
case  matters  connected  with  such  a subsidiary  are  exempt  from  certain  provisions 
of  the  Act,  and  the  phrase  “ a wholly  owned  subsidiary  is  defined  (in  identical 
terms).  These  references  are: 

section  150(2)(a):  exemption  of  a wholly  owned  subsidiary  (as  defined  in 
section  150(4))  from  grouping  its  accounts  with  those  of  its  subsidiaries  (but  by 
paragraph  15(4)  of  the  Eighth  Schedule  the  wholly  owned  subsidiary  which 
takes  advantage  of  the  exemption  has  to  annex  to  its  accounts  certain  additional 
information  together  with  a statement  giving  the  reasons  why  subsidiaries  are 
not  dealt  with  in  group  accounts) ; 

section  195(1)  proviso:  exemption  from  showing  shares  in  a wholly  owned 
subsidiary  in  the  Register  of  Directors’  Shareholdings ; 

section  200(2)  proviso : exemption  from  showing  in  the  Register  of  Directors  of 
a company  particulars  of  directorships  in  compames  of  which  the  company 
concerned  is  the  wholly  owned  subsidiary  or  which  are  the  wholly  owned 
subsidiaries  of  the  company  concerned  or  of  another  company  of  which  the 
company  concerned  is  the  wholly  owned  subsidiary. 

It  will  be  noted  that  the  two  latter  exemptions  merely  exclude  from  the  records  of 
some  companies  in  the  group  certain  information  relating  to  wholly  owned 
subsidiaries,  whilst  the  first  one  imposes  on  a wholly  owned  subsidiary  conditions 
almost  as  onerous  as  if  it  had  submitted  group  accounts. 

These  categories  are  not  mutually  exclusive  (e.g.  it  is  possible  for  a.wk°^ 
subsidiary  to  be  a public  or  private  company,  or  even  an  exempt  private  company 
(paragraph  6 of  the  Seventh  Schedule)  and  for  the  holding  company  to  be  a 
private  or  exempt  private  company).  The  division  of  subsidiaries  into  those  of  pubh 
and  those  of  other  companies  cuts  across  this  classification. 

Classification  in  Commonwealth  Companies  Acts  published  since  1948 
The  Companies  Acts  published  since  1948  of  counteies  which  model  themselves  on 
English  Law  have  not  endorsed  the  classification  in  the  United  Kingdom  1948  Act. 

(i)  The  Indian  Companies  Act,  1956,  although  its  elaborate  provisions  run  into 
658  sections,  contains  a simpler  division  of  companies  into: 
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(a)  public  companies  (which  are  defined  as  such) ; 

(fi)  private  companies  (which  have  to  file  their  balance  sheets  but  not  their  profit 
and  loss  accounts) ; and 

(c)  private  companies  which  are  subsidiaries  of  public  companies. 

The  clauses  equivalent  to  sections  195  and  200  of  the  United  Kingdom  Act  referred 
to  above  (there  is  no  equivalent  of  section  150)  make  no  mention  of  wholly  owned 
subsidiaries,  but  the  concept  of  a private  company  which  is  the  subsidiary  of  a public 
company  is  very  frequently  utilised  in  the  Indian  Act  where  it  enjoys  some  of  the 
benefits  and  restrictions  imposed  on  public  companies  generally  (e.g.,  by  section  273 
the  time  limit  for  taking  up  qualification  shares  applies  to  it,  by  section  274(3)  a person 
cannot  be  disqualified  for  appointment  as  a director  except  on  the  grounds  given  in 
that  section). 

(ii)  The  New  Zealand  Companies  Act  of  1955  does  not  mention  exempt  private 
companies.  It  deals  with  a number  of  matters  affecting  private  companies  in  a 
separate  part  of  the  Act  (Part  VIII)  and  a separate  schedule  (the  Ninth  Schedule) 
specifies  the  provisions  that  do  not  apply  to  private  companies.  Although  the  New 
Zealand  Act  is  very  similar  to  the  United  Kingdom  Act,  there  is  no  provision  com- 
parable to  section  1 85  of  the  United  Kingdom  Act  (relating  to  a Director’s  retiring  age) 
which  is  the  only  place  where  a “ private  company  which  is  a subsidiary  of  a company 
which  is  not  a private  company  ” is  defined.  Such  a company  is  therefore  not  men- 
tioned in  the  New  Zealand  Act.  The  result  is  that  the  New  Zealand  Act  recognises 
only  three  types  of  companies  and  the  wholly  owned  subsidiary  has  the  same  marginal 
existence  as  in  the  United  Kingdom  1948  Act. 

Defects  of  existing  United  Kingdom  Classification 

We  feel  that  the  present  United  Kingdom  classification  does  not  bear  a proper 
relation  to  economic  circumstances.  In  particular  a company  designated  as  private 
may  be: 

(i)  the  holding  company  of  a group  of  companies  (including  public  companies) ; 

(ii)  a large  private  business  with  well  over  50  members  (because  section  28  (1)  (i) 
excludes  persons  employed  by  the  company — presumably  including  executive 
directors — and  former  employees,  and  further  because  by  section  28  (2)  joint 
shareholders,  except  first  shareholders,  are  counted  as  one) ; 

(iii)  a one-man  company; 

(iv)  a large,  small  or  medium-sized  subsidiary,  wholly  or  partly  owned; 

(v)  a company  jointly  owned  by  two  or  more  companies  (none  of  which  owns 
more  than  50  per  cent,  of  the  equity  share  capital)  and  therefore  not  a subsidiary 
at  all. 

All  these  may  in  appropriate  cases  be  exempt  private  companies  as  well. 

The  categories  of  wholly  owned  subsidiaries  and  private  companies  which  are 
subsidiaries  of  public  companies  are  only  mentioned  on  comparatively  minor  points 
and  do  not  seem  to  be  integral  to  the  Act,  whereas  the  companies  they  comprise  are 
both  numerous  and  often  important. 

Submissions 

We  therefore  submit 

(A)  that  the  classification  of  companies  should  be  revised  and  in  particular  that  the 
wholly  owned  subsidiary  should  have  a position  commensurate  with  its  practical 
importance.  A number  of  submissions  on  the  function  and  status  of  a wholly  owned 
subsidiary  will  be  found  under  heading  14  below. 

(B)  That  public  companies  should  be  defined  as  such  in  the  Act.  Not  only  would  it 
obviate  the  cumbersome  description  in  section  185  (8)  referred  to  above,  but  also  in 
present  circumstances,  with  private  companies  outnumbering  public  companies  about 
30  to  1,  it  is  unrealistic  to  continue  with  the  supposition  that  all  companies  are  public 
companies  unless  they  fulfil  the  definition  of  private  companies. 
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In  our  opinion  the  definition  of  public  companies  should  refer  to  quotation  for  any 
part  of  its  share  capital  on  a recognised  Stock  Exchange.  This  would  also  have  the 
effect  of  strengthening  the  hand  of  the  Stock  Exchange  if  it  had  to  use  its  powers  to 
stop  quotation. 

(Q  That  a public  company  which  becomes  a wholly  owned  subsidiary  should  lose 
its  character  as  a public  company. 

(5)  Exercise  of  Powers  of  Companies  by  Directors 

In  general  we  think  directors  exercise  their  powers  with  proper  regard  to  the  interests 
of  shareholders. 

We  consider  that  every  board  of  directors  of  every  company  (or  at  the  least  every 
public  company)  should  obtain  the  approval  of  its  shareholders  to 

(i)  a change  in  the  activities  of  the  company  or  its  subsidiaries  which  is  fundamental 
to  the  undertaking  as  a whole; 

(ii)  the  disposal  of  all  of  its  undertaking  or  assets  or  a material  and  substantial 
part  thereof.  The  definition  of  assets  in  this  context  should  include  interests 
in  subsidiaries. 

(c)  Issue  of  Shares 

On  the  question  of  the  issue  of  shares  other  than  to  existing  holders,  we  appreciate  the 
point  of  view  of  those  who  already  own  the  equity.  There  are  however  cases  where  an 
issue  of  a relatively  small  proportion  of  shares  may  justifiably  he  made  by  a Board  with- 
out the  previous  consent  of  the  existing  shareholders,  as  in  the  acquisition  of  another 
business  or  company.  If  legislation  is  to  be  passed  on  this  subject  we  feel  that  the 
interests  of  the  existing  shareholders  would  be  adequately  protected,  and  the  admini- 
strative complexities  of  ordinary  business  life  not  augmented,  by  a provision  that 
previous  consent  of  the  existing  shareholders  of  any  class  of  issued  capital  should  be 
obtained  before  an  issue  of  more  than  a stated  proportion  of  such  class,  say  15  per  cent, 
or  20  per  cent.,  was  made  other  than  to  the  existing  shareholders.  We  do  not  think 
an  obligation  to  obtain  the  consent  of  existing  shareholders  in  every  case  is  warranted. 

(6)  Directors’  Duties 

(d)  Disclosure  of  Directors'  interests 

We  submit  that  holdings  and  dealings  in  securities  bona  fide  for  investment  purposes 
only  in  a public  limited  company  quoted  on  a recognised  Stock  Exchange  should  not  be 
required  to  be  disclosed  under  section  199. 

Names  of  Directors  to  be  shown  on  certain  documents 

We  submit  that  section  201  of  the  Companies  Act,  which  requires  certain  companies 
to  show  the  names  of  their  directors  on  certain  documents  mentioned  in  that  section, 
should  be  reconsidered.  If  it  is  thought  that  it  still  serves  a useful  purpose  it  should 
nevertheless  define  more  accurately  the  documents  on  which  the  names  of  directors 
must  appear  and  should  remove  from  that  definition  certain  documents,  such  as  trade 
catalogues,  where  the  requirement  is  almost  universally  ignored. 

A submission  on  the  effect  of  section  201  on  wholly  owned  subsidiaries  is  mentioned 
under  heading  14  below. 

(7)  Shares  with  Restricted  or  No  Voting  Rights 

We  feel  that  regulation  of  shares  with  restricted  or  no  voting  rights  is  a responsibility 
which  belongs  to  the  Stock  Exchange,  and  should  not  be  dealt  with  by  legislation. 

(10)  Board  of  Trade  Powers  to  Appoint  Inspectors 

At  present  shareholders  often  seem  to  take  little  interest  in  the  activities  of  companies 
in  which  they  invest  until  circumstances  arise  which  may  make  their  intervention  too 
late.  For  this  reason  we  think  that  consideration  should  be  given  to  a strengthening 
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of  independent  bodies  in  order  that  skilled  and  prompt  assistance  should  be  available 
to  protect  the  small  shareholder.  There  are  two  bodies  which  are  obviously  suitable 
for  this  role,  namely,  the  Board  of  Trade  and  the  Stock  Exchange. 

We  think  that  whilst  the  existing  powers  of  the  Board  of  Trade  are  adequate,  ther  t 
are  grounds  for  suggesting  they  are  not  used  as  often  or  as  promptly  as  they  might  be 
Even  when  an  investigation  is  ordered  it  is  likely  to  be  overtaken  by  Stock  Exchange 
action  or  by  the  criminal  law,  presumably  dealing  with  the  same  facts  on  the  same 
information.  Stock  Exchange  action  may  make  the  investigation  unnecessary  and  in 
a recent  example  criminal  proceedings  have  had  the  efFect  of  delaying  the  publication 
of  the  results  of  the  Board  of  Trade  investigations  for  a considerable  time. 

We  would  therefore  be  in  favour  of  any  recommendation  designed  to  enable  the 
Board  of  Trade  to  exercise  its  existing  powers  (which  we  consider  to  be  generally 
adequate)  more  quickly  and  effectively. 

As  far  as  Stock  Exchanges  are  concerned,  we  recognise  that  they  cannot  be  expected  to 
interfere  in  the  internal  direction  and  management  of  companies  but  we  would  support 
any  proposals  designed  to  strengthen  their  powers  of  obtaining  and  enforcing  publica- 
tion of  full  and  proper  information,  as  a condition  both  of  the  granting  and  of  the 
maintenance  of  quotation. 

(11)  Disclosure  of  Ownership  and  Control 

There  are  a large  number  of  nominee  holdings  in  G.K.N.  (three  out  of  the  ten 
largest  holdings  of  ordinary  stock  at  5th  January,  1960,  were  registered  in  the  names 
of  nominee  companies),  but  we  see  no  need  for  the  directors  of  a public  company 
of  our  size  to  discover  who  owns  the  beneficial  interest  in  these  shares.  It  is  con- 
ceivable that  the  position  may  be  different  in  the  case  of  a smaller  company,  but 
even  there,  if  it  is  a public  company,  there  is  little  a Board  of  Directors  can  or  ought 
to  do  if  ownership  is  changing. 

The  position  of  a shareholder  is  different.  He  is  entitled  to  know  who  are  the  real 
co-owners  of  the  company.  He  may,  for  example,  justifiably  fear  being  left  as  a 
minority  shareholder  in  a company  which,  through  acquisition  of  its  shares,  comes 
under  the  effective  control  of  another,  when  he  thought  he  was  one  of  many 
shareholders  in  an  independent  company;  or  he  may  not  wish  to  invest  in  a company 
if  he  knows  that  a certain  interest  holds  a substantial  measure  of  control.  It  is  also 
conceivable  that  the  position  of  a shareholder  in  a private  company  may  be  affected, 
through  evasion  of  the  restriction  of  transfer  provisions  in  its  Articles. 

We  are  conscious  of  the  fact  that  the  growth  of  Unit  Trusts,  Investment  Clubs  and 
other  means  of  spreading  share  ownership  would  make  much  more  difficult  the  keeping 
of  a register  of  beneficial  ownership  (which  may  have  to  be  traced  through  three  or 
four  layers  before  the  real  beneficial  owner  is  reached)  and  we  are  aware  that  although 
the  Cohen  Committee  recommended  that  the  beneficial  owner  of  more  than  1 per  cent, 
of  a company’s  capital  should  be  obliged  to  disclose  his  interest,  this  proposal  was 
later  dropped  because  it  was  considered  that  banks  and  nominee  companies  would 
be  placed  in  an  impossible  position. 

In  our  opinion  the  crux  of  the  matter  is  the  secret  acquisition  or  attempted 
acquisition  of  control,  bearing  in  mind  that  effective  control  of  a publicly  quoted 
company  can  be  obtained  by  holding  considerably  less  than  a 51  per  cent,  interest. 

Although  ideally  the  answer  would  be  for  all  Registers  of  Members  to  show  the  real 
beneficial  owners,  we  think  the  volume  of  work  required  to  effect  such  a change  would 
be  prohibitive.  For  instance  there  is  an  average  of  12,000  to  14,000  bargains  recorded 
every  day  on  the  London  Stock  Exchange  alone,  without  considering  provincial  Stock 
Exchanges,  transactions  not  going  through  Stock  Exchanges  and  transfers  in  private 
companies.  It  would  not  be  surprising  if  there  were  at  least  5,000,000  share  transfers 
registered  every  year  and  we  think  that  to  require  additional  details  in  the  case  of 
every  transfer  would  not  be  commensurate  with  the  benefit  to  be  obtained  if  the  real 
beneficial  owners  were  disclosed.  This  is  without  considering  the  enormous  task  of 
ascertaining  the  beneficial  ownership  of  existing  shares. 

We  also  bear  in  mind  that  the  Cohen  Committee  was  of  the  opinion  that  in  any  event 
it  might  be  difficult  to  ascertain  the  real  beneficial  owner.  There  is,  in  our  opinion 
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something  to  be  said  for  requiring  that .the .own* • of  i 

20  per  cent,  or  25  pa -cent  of  the- (/our  opinion  a simpler  method 

to  the  company  and  the  Registrar  o '?  r | Generally  speaking  the  restriction 

of  preventing  surreptitious  public  companies 

of  transfer  provisions  m pnvate  compa  ies  However,  in  the  case  of  public 

only  and,  in  particular,  the  SI™£e,r^5  omjc  cj?cnmstances  that  a concealed  take-over 
companies  it  is  unlikely  in  present  economic  c ; to  us  that  a substantial 

could  be  effected  by  a P™te  person.  It,  s“°  “ld  be  effected  by  a 

measure  of  control  over  the  type  T ,•  Companies  Act,  1956,  which  provides 

provision  on  the  lines  of  s^10"  ® on  its  own  behalf  should  be  made  and  held  by  it 
thatallmvestmentemadeby  aco  p 1 holding  of  qualification  shares  by  nommee 

arj>gaar-fc^ 

of  the  nominee  expressly  described  as  a nommee  of  the  company). 

We  do  not  pr«^ 

and  dealings.  ^ . „ , 

mivbt  also  be  given,  in  order  to  prevent  votes  being  cast  at  General 
Meetings  without  disclosing  the  identity  of  the  true  owner  of  the  shares,  to  a statutory 
N if  a noll  is  demanded  the  Directors  may  circulate  new  proxy 

would  require  disclosure  of  ultimate  beneficial  interests 
(with  unreasonable  definition  of  beneficial  interests  to  permit  for  example,  general 
(with  a reas?™Pf  “Tcirtlementsl  Such  a rule  should  include  a further  provision 
fhS  aSMU  on^h“roxy  forms  could  be  postponed  for  sufficient  time  to  enable  any 
material  and  relevant  information  to  be  circulated  to  the  general  body  of  members. 
^ motion  woffid  be  ineffective  to  prevent  a person  investing  m a company 
controlled  by  persons  of  whom  he  did  not  approve,  but  it  should  ensure  that  control 
could  only  te  Sercised  openly  and  with  the  knowledge  of  the  other  shareholders. 

(14)  The  Practice  of  Carrying  on  Business  through  Subsidiary  Companies 

As  far  as  the  G K.N.  Group  is  concerned,  there  are  several  reasons  for  conducting 
business  through  the  mechanism  of  a holding  company  and  subsidiaries,  generally 
wholly  owned  subsidiaries. 

The  parent  company  was  formed  in  1900  to  combine  a number  of  existing  busme^es. 
However  as  the  company  grew,  it  acquired  a number  of  other  businesses.  Th- 
simplest  and  most  convenient  way  of  absorbing  a newcomer  was  to  acquire  its  share 
capital,  obtain  representation  on  its  Board,  lay  down  certain mules  of  pohcy  md  afiow 
the  company  to  continue  under  separate  management.  This  has  txen  especially 
necessary  as"  G K.N.  has  developed  into  a vertical  organisation  from  ore  mining 
ftomdUron  and  steel  making  to  finishing,  engineering  and  merchantmg,  and  new 
acqmsitions  have  not  necessarily  fallen  within  the  previous  operational  experience  of 
the  Group.  The  fact  that  acquisitions  were  often  widely  dispersed  in  the  United 
Kingdom,  and  later  through  the  world,  was  an  additional  reason  for  this  procedure. 

Secondly,  where  a new  enterprise  is  to  be  developed,  it  is  in  many  instances  desirable 
to  segregate  it  from  any  of  the  existing  companies.  Although  theoretically  the 
enterprise  can  operate  as  part  of  an  existing  company,  m practice  adimmstratiye  con- 
siderations often  make  it  desirable  to  give  the  new  enterprise  a separate  identity. 

The  third  reason  for  the  present  form  of  organisation  of  the  G.K.N.  Group  arose 
out  of  nationalisation.  When  the  steel  industry  was  under  threat  of  nationalisation 
in  1948  it  was  considered  advisable  to  transfer  the  steel  making  activities  to  separate 
companies,  so  that  only  that  part  of  the  Group  directly  concerned  with  steel  production 
would  be  affected. 

Fourthly  it  is  our  experience  that  the  division  of  general  policy  control  and  ultimate 
financial  authority  from  day-to-day  activities  of  the  various  companies  operates 
efficiently.  The  holding  company  is  the  link  between  the  owners  and  the  mantfiacturmg 
and  selling  units  and  as  such  is  free  to  concentrate  on  the  overall  policy  and  direction 
of  the  Group  when  the  detailed  management  of  trading  activities  has  been  separated 
from  it. 
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The  number  of  wholly  owned  subsidiaries 

The  exact  number  of  wholly  owned  subsidiaries  (and  the  number  of  subsidiaries 
generally)  is  unknown.  Neither  the  Companies  Registry  nor  the  Insurance  and 
Companies  Department  of  the  Board  of  Trade  nor  the  Stock  Exchange  keep  records 
of  how  many  are  in  existence. 

We  have  therefore  taken  a sample  of  slightly  over  5 per  cent,  of  the  companies  listed 
in  the  Commercial  and  Industrial  section  of  the  Stock  Exchange  Official  Year  Book 
for  1959.  The  infomiation  obtained  has  certain  defects  (in  particular  it  tends  to 
under-emphasise  the  importance  of  subsidiaries  generally  and  wholly  owned  subsidiaries 
in  particular)  but  nevertheless  we  think  it  is  a significant  sample,  and  fuller  details  of  the 
methods  used  and  the  information  obtained  are  given  in  Annex  “ B 

The  sample  consisted  of  200  companies,  of  which  5 were  in  liquidation  (none  of  these 
has  any  subsidiaries).  Of  the  remaining  195,  122  (62 -6  per  cent.)  had  subsidiaries, 
including  at  least  84  (43  • 6 per  cent.)  which  had  wholly  owned  subsidiaries.  These 
companies  have  at  least  647  subsidiaries,  of  which  at  least  319  are  wholly  owned. 

Although  the  Year  Book  deals  only  with  public  companies  which  are  quoted  on  the 
London  Stock  Exchange,  we  think  we  would  be  justified  in  saying  that  nearly  half  of 
all  active  public  companies  have  wholly  owned  subsidiaries  and  the  number  of  such 
wholly  owned  subsidiaries  greatly  exceeds  that  of  all  public  companies.  The  amount 
of  formal  requirements  is  therefore  appreciable.  This  is  without  considering  the 
question  of  private  companies’  wholly  owned  subsidiaries,  which  we  know  to  be 
numerous. 

Importance  of  the  wholly  owned  subsidiary 

The  wholly  owned  subsidiary  represents  a widespread  and  growing  method  of 
industrial  organisation  and,  provided  that  the  fundamental  principle  of  independent 
corporate  existence  is  recognised  and  the  statutory  safeguards  applicable  to  companies 
generally  are  not  affected,  it  should  be  as  free  as  possible  from  rules  and  regulations 
governing  its  internal  procedure  and  formalities. 

The  proposals  we  make  would  not  adversely  affect  the  interests  of  creditors  or  the 
public,  or  authorise  any  corporate  activity  affecting  these  interests  which  is  not  now 
possible  with  the  necessary  consent  or  approval  of  the  members. 

Submissions  relating  to  wholly  owned  subsidiaries 

(A)  General 

All  restrictions  applying  to  companies  generally  should  be  reconsidered  to  see  if 
they  are  necessary  in  the  case  of  wholly  owned  subsidiaries. 

(B)  Number  of  members  of  a wholly  owned  subsidiary 

A wholly  owned  subsidiary  is  by  definition  owned  by  one  person  and  that  fact  should 
be  recognised  by  permitting  a wholly  owned  subsidiary  to  have  only  one  member, 
namely,  its  holding  company. 

This  would  probably  require  amendment  of  the  following  sections  of  the  present  Act: 
section  1 : Mode  of  forming  company 

section  31 : Reduction  of  number  of  members  below  legal  minimum 
section  134(c):  Quorum  for  meeting 

section  222(d) : Winding  up  by  Court  where  number  of  members  falls  below  legal 
minimum. 

(Q  Definition  of  a wholly  owned  subsidiary 

There  should  be  only  one  definition  of  a wholly  owned  subsidiary  instead  of  the  three 
in  sections  150(4),  195(1)  proviso  and  200(2)  proviso  (ii). 

(D)  Table  A,  Part  III. 

Table  A in  the  First  Schedule  to  the  Companies  Act  should  be  amended  to  include  a 
Part  III  containing  regulations  applicable  to  a wholly  owned  subsidiary  company,  such 
regulations  covering,  inter  alia,  the  following  points: 
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(a)  that  a written  memorandum  under  the  Common  Seal  of  the  holding  company 
or  signed  by  a responsible  officer  thereof,  shall  be  as  effective  as  any  meeting 
resolution  or  proceeding  which  would  otherwise  require  to  be  held  or  approved 
by  die1  members,  but  so  that  any  such  memorandum  which  would  otherwise 
require!  resolution  or  other  document  to  be  filed  at  the  Companies  Registry, 
shall  be  so  filed;  and 

(b)  that  the  appointment,  rotation,  removal  and  remuneration  of  Directors  shall 
be  capable  of  being  authorised  in  a similar  manner  to  (a). 

(E)  Resolutions  . , , « , . , , 

The  Companies  Act  should  be  amended  to  permit  all  resolutions  (special  and 
extraordinary  as  well  as  ordinary  resolutions)  of  a wholly  owned  subsidiary  to  be  valid 
StSa  Stat  signed  under  authority  of  the  holding  company. 

At  present  the  situation  is  governed  by  the  Common  Law  rules  that  members  of ^any 
company  acting  honestly  and  intra  vires,  may  assent  to  a transaction  which  should 
be™pproved  by  an  ordinary  resolution,  even  though  they  do  so  without  formahty ' and 
at  different  times  (i.e.  not  at  a meeting).  This  rule  has  never  been  extended  to  extra- 
ordinal  special  resolutions,  the  statutory  definitions  of  which  require  a meeting 
i.e.  more  than  one  member  present. 

There  is  however  a reference  in  the  Companies  Act  1948,  section  143(4)(c)  to 
“ resolutions  which  have  been  agreed  by  aU  the  members  of  company,  but  which,  if 
not  so  agreed  to  would  not  have  been  effective  for  their  purpose  unless,  as  the  case 
may  be,  they  had  been  passed  as  special  resolutions  or  as  extraordinary  resolutions  . 

Section  143  is  a purely  administrative  section  which  deals  with  the  obligation  to 
register  special  and  extraordinary  resolutions  and  it  seems  unlikely  that  it  is  intended 
to  lav  down  new  law.  Section  141,  which  deals  with  the  substantive  rules  as  to  extra- 
ordinary or  special  resolutions,  merely  permits  relaxation  of  certain  notice  requirements 
for  meetings  at  which  extraordinary  and  special  resolutions  may  be  passed. 

It  is  therefore  difficult  to  see  what  section  143(4)(c)  means  and  it  should  be  deleted 
or  clarified  by  the  insertion  of  the  amendment  we  suggest. 

Where  there  are  a number  of  members,  each  with  his  own  interests  or  views,  a meeting 
may  be  the  most  appropriate  means  of  obtaining  their  agreement  to  a certam  course 
of  action  (although  we  do  not  see  why  they  should  not  be  permitted  to  agree  in  any 
other  manner— see  heading  26 (»  below) : but  as  there  is  only  one  owner  of  a whofiy- 
owned  subsidiary,  such  an  owner  should  be  permitted  to  express  his  wishes  with  the 
minimum  possible  formality. 

There  is  a somewhat  similar  provision  for  private  companies  in  the  New  Zealand 
Companies  Act,  1955,  section  362,  which  is  given  in  Annex  “ A ”*  hereto. 

(F)  Annual  General  Meetings 

Whilst  the  Annual  General  Meeting  of  a company  with  a number  of  members  is 
obviously  essential  to  the  whole  system  of  membership  control,  where  the  company 
has  in  effect  only  one  member,  i.e.  its  holding  company,  the  holding  of  an  Annual 
General  Meeting  has  become  an  unnecessary  formality.  We  therefore  suggest  that 
wholly  owned  subsidiaries  should  not  be  required  to  hold  an  Annual  General  Meeting, 
so  long  as 

(a)  the  Accounts,  with  the  statutory  reports  attached  thereto,  are  approved  in 
writing  by  the  holding  company  and  a minute  to  that  effect  inserted  in  the 
minute  book  of  the  subsidiary,  and 

(b)  an  Annual  Return  is  filed  as  if  a meeting  had  been  held  on  the  date  of  such 
approval  in  writing. 

Alternatively  we  suggest  that  the  Act  be  amended  on  the  lines  of  section  362(2)  of 
the  New  Zealand  Act,  which  lays  down  that  an  Annual  General  Meeting  of  a private 
company  need  not  be  held  if  the  necessary  resolutions  are  recorded  as  being  passed 
(Annex  “ A ”*).  The  relevant  amendment  to  the  United  Kingdom  Act  should  deal 
with  wholly  owned  subsidiaries  (and  if  thought  appropriate  private  or  exempt  private 
companies).  

* Annex  “A”  has  been  omitted  from  this  memorandum. 
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Nothing  in  this  proposal  should  affect  the  accounts  of  a wholly  owned  subsidiary, 
which,  unless  it  is  exempt,  should  be  filed  at  the  Companies  Registry  with  the  Annual 
Return. 

(G)  Annual  Return 

It  should  be  permissible  for  a wholly  owned  subsidiary  to  file  in  lieu  of  an  Annual 
Return  a Certificate  signed  by  its  secretary,  stating  that  there  has  been  no  change  in 
its  status  as  a wholly  owned  subsidiary,  of  a specified  holding  company,  nor  in  its 
share  capital  or  particulars  of  indebtedness,  since  the  date  of  the  last  Return  or 
Certificate. 

(H)  Directors'  Emoluments 

Section  196  of  the  Companies  Act  requires  that  there  shall  be  shown  in  a company’s 
accounts  the  aggregate  amount  of  directors’  emoluments,  pensions  and  compensation 
for  loss  of  office. 

The  purpose  of  this  requirement  is  to  disclose  to  members  of  a company  the 
emoluments  of  the  directors.  But  as  the  only  members  of  a wholly  owned  subsidiary 
is  its  holding  company  (which  itself  includes  in  the  information  given  to  its  share- 
holders such  of  the  emoluments  of  its  own  directors  as  are  paid  by  the  wholly  owned 
subsidiary,  as  required  by  section  196(2))  no  useful  purpose  seems  to  be  served  by 
imposing  these  requirements  on  wholly  owned  subsidiaries  and  we  submit  that  they 
should  be  exempted  from  the  provisions  of  section  196. 

(I)  Register  of  Directors'  Shareholdings 

It  seems  unnecessary  for  a wholly  owned  subsidiary  to  be  subject  to  the  provisions 
of  section  195  as  the  holding  company  can,  if  it  so  wishes,  require  disclosure  to  it  by 
directors  of  a wholly  owned  subsidiary  of  their  holdings  of  shares  and  debentures 
in  itself,  which  are  not  ascertainable  on  the  face  of  the  Register,  i.e.  nominee  holdings, 
and  the  holding  company  will  already  be  informed  of  the  holdings  of  such  directors 
in  shares  and  debentures  of  other  wholly  owned  subsidiaries. 

It  should  not  in  any  event  be  necessary  to  duplicate  in  the  Register  of  Directors’ 
Shareholdings  of  a wholly  owned  subsidiary  any  information  which  appears  in  the 
Register  of  the  holding  company,  i.e.  in  the  case  of  directors  of  the  holding  company 
who  are  also  directors  of  the  wholly  owned  subsidiary. 

(J)  Section  201  of  the  Companies  Act,  1948 

We  submit  that  section  201  of  the  Companies  Act,  1948  (which  requires  the  names 
of  directors  to  be  stated  on  the  documents  specified  in  that  section)  be  amended  in 
respect  of  wholly  owned  subsidiaries  (and  other  subsidiaries)  by  incorporating  the 
usual  conditions  stipulated  in  the  Orders  of  the  Board  of  Trade  under  its  powers  in 
the  proviso  to  section  201(1). 

In  practice  these  conditions  appear  to  be: 

(i)  that  all  documents  to  which  the  section  refers  disclose  the  fact  that  the 
company  is  controlled  by  the  holding  company  of  the  group, 

(ii)  that  if  any  directors’  names  are  shown,  all  are  shown, 

(iii)  that  any  change  in  the  directors  or  in  the  name  of  the  company  or  control  of 
the  company  be  notified  immediately  to  the  Board  of  Trade. 

(K)  Grouping  of  accounts  by  wholly  owned  subsidiaries 

We  have  mentioned  previously  that  by  section  1 50  (2)  (a)  a wholly  owned  subsidiary 
does  not  have  to  submit  group  accounts.  However,  by  paragraph  15  (4)  of  the 
Eighth  Schedule  it  has,  in  such  cases,  to  give  certain  additional  information.  These 
provisions  apply  to  all  cases  where  group  accounts  are  not  submitted,  i.e., 

(i)  where  a wholly  owned  subsidiary  takes  advantage  of  section  150  (2)  (a),  or 

(ii)  where  the  directors  of  any  company  consider  the  inclusion  of  group  accounts 
would  be  impracticable,  or  no  real  value,  or  too  expensive  or  too  delayed,  or 
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misleading,  or  harmful,  or  the  business  of  holding  company  and  subsidiary 
cannot  reasonably  be  treated  as  a single  undertaking  (section  150  (2)  ( b )). 

In  practice  this  means  that  accounts  of  wholly  owned  subsidiaries  which  are  them- 
selves holding  companies  are  consolidated,  to  obviate  the  requirements  of  the  Eighth 
Schedule,  paragraph  15  (4). 

In  our  opinion  the  case  (ii)  above  stands  on  an  entirely  different  footing  from  case 

(i)  and  we  submit  that  these  additional  requirements  in  paragraph  15  (4)  of  the  Eighth 
Schedule  be  waived  in  the  case  of  wholly  owned  subsidiaries. 

(L)  Auditors'  remuneration 

The  Eighth  Schedule,  paragraph  13,  requires  the  auditors’  remuneration  to  be 
shown  in  the  Profit  and  Loss  Account  if  not  fixed  in  General  Meeting.  The  practical 
effect  of  the  present  rule,  taken  together  with  the  rules  on  consolidation,  is  that  in  a 
group  of  companies  like  the  G.K.N.  Group  where  the  fees  of  the  auditors  of  some 
subsidiaries  are  fixed  at  Annual  General  Meetings  and  those  of  others  are  fixed  by 
the  Boards  of  the  companies  concerned  the  total  auditors’  fees  have  to  be  shown  to 
give  a true  and  fair  view.  This  is  quite  inappropriate;  auditors’  fees  for  subsidiaries 
are  paid  to  protect  the  holding  company,  auditors’  fees  for  the  holding  company  are 
paid  to  protect  the  shareholders. 

We  therefore  submit  that  this  provision  be  repealed  as  respects  wholly  owned 
subsidiaries. 

(M)  Auditors'  Report 

We  submit  that  if  a wholly  owned  subsidiary  should  be  required  to  hold  or  elect 
to  hold  an  Annual  General  Meeting  (depending  on  the  effect  of  any  new  legislation) 
it  should  not  be  necessary  to  read  the  Auditors’  Report. 


(15)  Loan  Capital 

We  feel  that  the  time  has  now  come  when  it  should  be  obligatory  under  the  Act  for 
a company  to  keep  a register  of  debentures,  which  appears  to  be  a generally  accepted 
practice  so  far  as  public  companies  are  concerned. 

We  consider  however  that  in  view  of  the  wide  definition  of  “ debentures  ” in  the 
Companies  Act,  1948,  there  should  be  a more  specific  definition  of  the  classes  of 
debentures  of  which  a register  should  be  kept. 


(16)  Take-over  Bids 

We  think  that  the  primary  object  of  any  variation  of  the  law  in  connection  with 
take-over  bids  should  be  the  public  provision  of  full  and  adequate  information.  We  do 
not  think  that  the  rights  of  shareholders  to  sell  or  keep  their  shares  should  be  interfered 
with. 

We  also  think  that  the  circulation  of  information  required  by  statute  as  is  now 
proposed  in  the  Licensed  Dealers  (Conduct  of  Business)  Rules,  1960,  represents  the 
correct  method  of  revising  the  provisions  of  the  Prevention  of  Fraud  (Investments) 
Act,  1958,  in  this  connection  and  we  submit  it  should  be  permissible  to  despatch 
circulars  which  fulfil  any  one  of  the  following  conditions : 

(i)  they  are  approved  by  the  Board  of  Trade,  or 

(ii)  they  are  despatched  by  an  authorised  or  licensed  dealer  under  the  Prevention 
of  Fraud  (Investments)  Act,  or 

(iii)  they  contain  the  information  and  particulars  to  be  specified  in  a schedule  to 
the  Act,  or  in  regulations  to  be  made  thereunder  similar  to  the  Licensed 
Dealers  (Conduct  of  Business)  Rules,  1960,  with  penalties  similar  to  those 
applying  in  the  case  of  prospectuses. 

In  any  case  it  should  be  obligatory  to  give  the  name  of  the  person  making  the  offer. 
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In  our  opinion  a great  deal  of  the  abuse  resulting  from  take-over  bids  arises  from 
nnerations  which  appear  to  be  conducted  in  clear  breach  of  section  54  of  the  Companies 
Art  1948  and  we  consider  that  either  that  section  should  be  revised  and  enforced  so 
as  to  make  the  penalties  more  realistic,  or  the  extent  to  which  a company  s resources 
can  be  used,  after  the  event,  to  finance  the  purchase  of  its  own  shares  should  be  specified 
by  statute. 

(g)  Section  209  of  the  Companies  Act,  1948 
We  suggest  that  Section  209  should  be  amended  as  follows: 

(a)  bv  substituting  the  words  “ nominal  value  of  the  capital  paid  up  on  for  the 
words  “ value  of  ” in  the  eighth  line  of  subsection  (1),  so  as  to  make  it  clear 
that  where  an  offer  is  being  made  for  the  whole  of  the  share  capital  ox  a 
Company,  consisting  of  shares  of  different  classes,  it  is  sufficient  to  obtain 
acceptances  from  holders  of  90  per  cent,  in  nominal  value  of  the  total  paid  up 
capital.  Any  minority  adversely  affected  would  still  be  entitled  to  the  protection 
of  the  Court  under  the  section. 

(h)  by  permitting  the  periods  in  subsection  Cl)  and  (2)(a)  to  run  concurrently, 
which  could  best  be  effected  by  making  the  period  m subsection  (1)  date  from 
the  date  of  acceptance  by  the  requisite  majority,  and  by  making  it  unnecessary 
to  serve  a notice  under  subsection  (2)(a)  if  a notice  to  acquire  under  sub-section 
(1)  has  already  been  served. 


(21)  Accounts 

We  think  the  accounting  provisions  of  the  1948  Act,  considered  as  a means  of 
obtaining  adequate  financial  information  about  a company,  are  generally  satisfactory, 
and  that  the  amount  of  information  at  present  required  to  be  given  is  sufficiently 
detailed. 

We  would  however  make  the  following  submissions: 

(b)  Share  Premium  Account  and  Capital  Redemption  Reserve  Fund 

We  have  two  comments  to  make  on  the  Share  Premium  Account  and  the  Capital 
Redemption  Reserve  Fund. 

In  the  first  place  we  regard  these  two  reserves  as  being  wholly  different  from  other 
capital  reserves  normally  grouped  with  them  on  a Balance  Sheet.  The  Share  Premium 
Account,  by  section  56(1)  of  the  Act,  is  subject  to  the  same  rules  as  to  reduction  ol 
capital  as  the  company’s  paid  up  share  capital,  and  by  section  58(1)  proviso  (d)  so  is  the 
Capital  Redemption  Reserve  Fund,  although  both  reserves  can  of  course,  be  used  for 
the  purposes  mentioned  in  sections  56(2)  and  58(5)  respectively.  We  therefore  think 
that  these  two  reserves  are  in  the  same  category  as  capital,  and  should  be  grouped 
with  the  share  capital  and  not,  as  at  present,  with  the  capital  reserves,  as  defined  in 
paragraph  27(l)(c)  of  the  Eighth  Schedule. 

Secondly,  it  should  be  made  quite  clear  in  any  revision  of  the  relevant  parts  of  lie 
Eighth  Schedule  that  all  movements  of  the  Share  Premium  Account  and  Capital 
Redemption  Reserve  Fund  should  be  shown  in  the  accounts.  Although  we  think 
this  follows  from  the  definition  of  “ capital  reserve  ” in  paragraph  27(l)(c)  as  not 
including  “ any  amount  regarded  as  free  for  distribution  through  the  profit  and  loss 
account  ”,  a reference  to  paragraph  2(c)  (which  only  requires  that  the  amount  of  the 
Share  Premium  Account  shall  be  disclosed)  might  imply  that  movements  need  not  be 
shown. 


(c)  Pre-acquisition  profits 

We  submit  that  the  present  legal  position  of  pre-acquisition  profits  should  be 
clarified. 

The  only  reference  in  the  Act  to  pre-acquisition  profits,  so  far  as  we  are  aware,  is  in  the 
paragraph  15(5)  of  the  Eighth  Schedule.  This  paragraph  begins  as  a qualification 
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to  paragraph  15(4)  (which  deals  with  the  information  to  be  supplied  by  company 
not  grouping  its  accounts  with  those  of  its  subsidiaries)  and  the  general  rule  that 
the  distribution  of  pre-acquisition  profits  to  a holding  company  cannot  be  treated  by 
the  holding  company  as  revenue  profits  appears  to  depend  solely  on  the  parenthesis 
“ for  that  or  any  other  purpose  ” in  the  middle  of  the  sub-paragraph.  This  seems  to 
us  to  be  quite  the  wrong  way  to  deal  with  a rule  of  such  great  practical  importance 
and  we  recommend  that  sub-paragraph  15(5)  be  clarified. 

If,  and  there  has  recently  been  some  doubt  cast  on  it,  the  law  is  that  the  pre- 
acquisition profits  are  not  available  for  distribution,  we  consider  that  exceptions  are 
necessary  for  re-organisations  internal  to  a group  of  companies,  where  the  legal 
structure  may  have  been  altered  but  no  change  has  taken  place  in  the  business  carried 
on.  The  saving  clauses  in  ( a ) and  ( b ) of  paragraph  15(5)  of  the  Eighth  Schedule  do 
not  cover  all  possible  transactions  which  may  occur  in  a group  of  companies  (e.g.  where 
a holding  company  acquires  a sub-subsidiary  from  a subsidiary). 

Treatment  of  taxation  on  profits  earned  oversea 

Paragraph  12(1  )(c)  of  the  Eighth  Schedule  requires  United  Kingdom  taxation 
on  profits  to  be  shown  in  the  profit  and  loss  account  including,  where  practicable, 
oversea  tax  to  the  extent  of  the  relief,  if  any,  from  United  Kingdom  income  tax. 

This  provision  seems  to  have  been  primarily  drafted  to  cover  the  case  of  a company 
trading  overseas  through  branches,  and  it  is  not  appropriate  in  its  application  to  a 
consolidated  profit  and  loss  account  of  a United  Kingdom  holding  company  with 
oversea  subsidiaries  which  are  taxed  oversea  but  which  may  remit  the  whole  or  part 
or  none  of  their  taxed  income  as  a dividend. 

The  present  requirements  therefore  do  not  give  to  shareholders  in  the  holding 
company  a true  and  fair  picture  of  the  total  tax  suffered  by  the  group.  To  do  this 
it  would  be  necessary7  to  amend  the  Eighth  Schedule,  paragraph  12(l)(c),  to  require 
that  a consolidated  profit  and  loss  account  should  show 

(s  l the  total  oversea  tax  paid  by  the  companies  in  the  group,  and 

fii)  the  total  net  United  Kingdom  taxation  on  profits  paid  by  the  companies  in 
the  group,  distinguishing  between  income  tax  and  any  other  taxation  on  profits. 

Consideration  might  be  given  to  applying  this  formula  to  companies  trading  overseas 
through  branches. 


(22)  Audit 

\Ve  think  that  in  general  auditors’  duties  and  responsibilities  are  already  sufficiently 
wide  to  protect  shareholders  and  that  no  extension  is  required  at  present.  This 
opinion  is  confined  to  public  companies  and  their  subsidiaries;  we  are  not  in  a position 
to  comment  on  audits  of  exempt  private  companies. 

Two  specific  points  relating  to  the  audit  of  wholly  owned  subsidiary  companies  are 
mentioned  under  heading  14  above. 


(23)  Returns 

“ °f  °VM°a  ^ any  P°SSible  ^^cation  of 

Annual  Returns 

Demined  iJ^afii^n1lab7e  *!  Sug^  that  a whoUy  owned  subsidiary  should  be 
w^hint  .w 1 ! ■>  f an  A™ual  Return  a Certificate  containing  certain  details, 
should  i ™ght  be  avowed  to  a non-trading  company,  which 

stating  t^fhJ^no^traded^nd^hatther^a^b^n^mTchangein^h^statu^nc^in^the 

Iisttf  memteihi°lSnifi!1eri: tW0/eaf  Rowing  a year  when  a complete 
oi  members  has  been  filed,  the  return  need  only  show  transfers  of  shares,  but  in  the 
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third  year,  when  all  members  must  be  shown,  by  paragraph  5 {b)  of  the  Sixth  Schedule, 
transfers  must  also  be  shown.  It  is  impossible  to  trace  share  dealings  through  this 
procedure  and  we  think  it  involves  a great  amount  of  work  for  no  apparent  reason. 
In  fact  we  do  not  take  advantage  of  this  concession  because  it  is  inconvenient  for  us 
to  do  so  and  we  believe  the  same  to  be  true  of  other  companies  where  share  dealings 
are  numerous.  We  take  the  purpose  of  the  Annual  Return  to  be  a record  of  the 
position  of  the  company  on  a certain  date,  and  therefore  suggest  that  the  Return 
should  show  only  the  members  at  that  date,  with  their  holdings,  and  not  concern 
itself  with  transfers.  Any  person  who  wishes  to  have  full  details  can  always  inspect 
the  company’s  Register  of  Members. 

We  suggest  that  in  section  3 of  the  Annual  Return,  paragraph  (6),  the  sub-paragraphs 
dealing  with  total  calls  received  and  total  amounts  considered  to  be  paid  up,  whether 
the  shares  are  issued  for  cash  or  not  (usually  numbered  9,  10  and  1 1 on  Annual  Return 
forms)  should  be  clarified  as  regards  information  to  be  given  as  to  premiums  received 
on  the  issue  of  share  capital, whether  for  cash  or  otherwise,  since  the  information  given 
may  not  correspond  with  that  given  on  the  Return  of  Allotments. 

We  also  suggest  that  under  section  3 ( a ) of  the  form  of  Annual  Return  given  in 
Part  II  of  the  Sixth  Schedule  a sub-section  should  be  introduced  to  enable  particulars 
to  be  given  of  the  conversion  of  the  share  capital,  or  part  of  it,  into  stock. 

Return  of  Allotments 

Descriptions  should  not  be  required  on  Returns  of  Allotments. 

Return  of  Particulars  relating  to  Directors 

We  wish  to  make  two  submissions  regarding  the  Return  of  Particulars  relating  to 
Directors. 

(a)  We  submit  that  the  proviso  to  section  200  (2)  of  the  Act  (which  permits 
directorships  of  the  holding  company  of  a wholly  owned  subsidiary  and  fellow 
wholly  owned  subsidiaries  within  the  group  concerned  to  be  omitted  from 
the  particulars  contained  in  the  Register  of  Directors)  should  be  extended  to 
subsidiaries  generally,  and  that  the  particulars  of  other  directorships  required 
to  be  contained  in  a Company’s  Register  of  Directors  should  be  confined  to 
those  held  in  holding  companies  and  independent  concerns. 

(b)  As  the  law  now  stands,  every  time  a director  is  appointed  to  a company, 
every  company  of  which  he  is  a director  (in  addition  to  the  company  to  which 
he  is  appointed)  should  file  a return  recording  this  information.  We  doubt 
whether  this  procedure  is  consistently  followed,  and  we  think  it  is  unnecessary. 
We  consider  that  if  a record  of  other  directorships  held  by  the  directors  of  a 
company  is  still  considered  to  be  necessary  it  should  be  required  only  once  a 
year,  as  part  of  the  Annual  Return.  A Return  of  Change  in  Particulars 
relative  to  Directors  should  only  be  required  between  Annual  Returns  from  the 
Company  whose  board  has  changed. 


(24)  Company  and  Business  Names 

Where  a company’s  name  has  been  approved  by  the  Registrar  of  Companies,  an 
existing  company  with  a similar  name  has  no  remedy  except  a passing  off  action.  We 
therefore  recommend  that  a company  which  considers  itself  aggrieved  by  the  fact  that 
another  company  has  been  formed  or  is  trading  under  a name  calculated  to  mislead 
(whether  or  not  the  first  company  has  suffered  damage)  should  be  permitted  to  apply  to 
the  Court  for  an  order  that  the  other  company  should  change  its  name  in  such  a manner 
as  to  remove  the  possibility  of  confusion. 

We  also  suggest  that  where  a company  trades  under  a name  other  than  its  own  it 
should  be  necessary  to  file  particulars  at  the  Companies  Registry,  in  addition  to  the 
Registry  of  Business  Names.  In  practice  the  latter  registry  is  rarely  searched,  and  the 
company’s  file  is  the  logical  place  to  look  for  this  information. 
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(25)  Foreign  Companies 

We  should  like  to  see  a provision  similar  to  our  suggestion  in  heading  24  above 
(that  a company  should  have  the  right  to  apply  for  cancellation  of  a name  calculated 
to  mislead)  operate  with  regard  to  oversea  companies  as  defined  in  section  406. 
However,  we  realise  that  United  Kingdom  legislation  cannot  be  used  to  alter  the  names 
under  which  companies  are  constituted  or  trade  abroad  and  we  therefore  suggest  that  a 
company  should  have  the  right  to  apply  for  an  order  that  an  oversea  company  registered 
in  the  United  Kingdom  should  not  be  allowed  to  trade  here  under  a name  calculated 
to  mislead. 

We  further  suggest  that  a provision  similar  to  section  17  (prohibition  of  registration 
of  companies  by  undesirable  names)  should  be  included  in  section  407  which  deals 
with  the  documents,  etc.,  to  be  filed  by  an  oversea  company,  so  as  to  ensure  that  a 
company  proposing  to  trade  in  the  United  Kingdom  is  not  permitted  to  do  so  under  an 
obviously  objectionable  name. 


(26)  Internal  Management  and  Administration 

(a)  Annual  and  other  General  Meetings 

A suggested  relaxation  of  the  rules  relating  to  Annual  General  Meetings  of  wholly 
owned  subsidiaries  is  given  under  heading  14  above. 

(b)  Extraordinary  and  Special  Resolutions 

Under  heading  14  above  we  recommended  that  a wholly  owned  subsidiary  should 
be  permitted  to  pass  special  and  extraordinary  resolutions,  as  well  as  ordinary  resolu- 
tions, by  a memorandum  signed  by  all  members. 

Whilst  this  simplification  of  formalities  is  particularly  desirable  in  the  case  of  wholly 
owned  subsidiaries,  we  suggest  it  might  well  be  extended  to  all  companies.  In  practice 
it  will  only  apply  to  companies  with  a small  number  of  members  and  such  a memo- 
randum seems  a more  accurate  indication  of  the  wishes  of  the  members  than  a meeting 
at  w hich  only  a small  percentage  of  the  members  are  present. 

Limitation  periods 

The  lack  of  any  general  provision  with  regard  to  limitation  periods  in  company 
matters  causes  difficulty  in  practice.  In  particular  we  should  like  to  draw  attention  to 
two  aspects  of  this  problem,  which  we  submit  should  be  dealt  with  in  any  revision  of  the 
Act: 

(i)  Documents  relating  to  share  and  debenture  transactions; 

(ii)  Unclaimed  shares  and  dividends. 

(/)  Documents  relating  to  share  and  debenture  transactions 

A considerable  amount  of  inconvenience  is  caused  by  the  fact  that  no  statutory 
period  has  been  laid  down  after  which  the  various  documents  relating  to  title  to  shares 
or  debentures  in  a company  can  be  destroyed.  The  result  is  that  at  present  we  are 
forced  to  keep  for  an  indefinite  period  all  transfers  and  all  “ dead  ” accounts,  i.e. 
the  sheets  of  the  register  relating  to  persons  who  have  ceased  to  be  members  or  debenture 
holders. 

As  an  average  of  100  stock  accounts  are  closed  every  week  we  have  to  keep  documents 
for  5,000  “ dead  **  accounts  each  year:  we  also  receive  approximately  20,000  stock 
transfer  forms  every  year,  all  of  which  are  retained  indefinitely.  In  common  with  other 
companies  we  find  that  we  are  collecting  a vast  amount  of  paper  hardly  any  of  which  is 
required. 

We  therefore  suggest  that  any  revision  of  the  Act  should  include  a provision  to 
permit  a company  to  destroy  all  records  relating  to  share  transactions  which  have 
occurred  earlier  than,  say,  12  years  previously. 
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(//)  Unclaimed  shares  and  dividends 

Considerable  difficulty  and  inconvenience  is  also  caused  when  public  companies  are 
unable  to  trace  the  owners  of  their  shares.  We  recognise  that  any  proposal  to  repay 
such  capital  may  be  objectionable  on  the  ground  that  the  interests  of  creditors  may  be 
prejudiced,  but  we  suggest  that  subject  to  appropriate  safeguards,  such  as  advertise- 
ments in  prescribed  papers,  a company  should  be  empowered  to  dispose  of  such 
capital  after  a specified  period  by  sale  on  the  open  market  and  then  credit  the  proceeds, 
together  with  all  unclaimed  dividends  attaching  thereto,  to  an  account  similar  to  the 
Companies  Liquidation  Account. 


Annex  “A” 

This  Annex,  which  consisted  of  Section  16(1),  and  362  and  the  Second  Schedule  of 
the  New  Zealand  Companies  Act,  1955,  has  been  omitted. 


Annex  “ B ” 

The  Wholly  Owned  Subsidiary 

Sample  of  Companies  in  The  Stock  Exchange  Year  Book , 1959 

1.  Basis  of  sample. 

2.  Defects. 

3.  Results. 

4.  Confirmation  of  results. 

1.  Basis  of  sample 

The  sample  was  taken  from  the  Commercial  and  Industrial  Section  of  the  Stock 
Exchange  Year  Book  1959,  and  consisted  of  200  Companies  (i.e.  rather  more  than 
5 per  cent.). 

To  avoid  any  possible  bias  a table  of  random  numbers  was  used.  As  companies  are 
not  numbered,  page  numbers  were  selected  and  the  first  company  on  each  page  was 
recorded.  As  on  average  there  are  between  two  and  three  companies  on  a page,  some 
page  numbers  were  repeated  in  the  table;  in  these  cases  the  first  and  last  companies 
on  that  page  were  taken. 

2.  Defects  of  Sample 

The  sample  has  the  following  defects : 

(a)  The  information  is  not  complete.  It  is  clear  that  in  some  cases  not  all 
subsidiaries  are  shown.  In  particular  non-trading  or  name  holding  subsidiaries 
are  rarely  given,  and  sometimes  it  appears  that  overseas  subsidiaries  have  not 
been  listed. 

( b ) Wholly  owned  subsidiaries  are  not  always  shown  separately.  The  phrase  most 
common  used  is  “ direct  control  ” which  may  or  may  not  mean  that  a subsidiary 
is  wholly  owned.  We  have  assumed  it  means  a subsidiary  not  wholly  owned. 

(c)  Overseas  companies  are  included.  The  sample  caught  9 (Eire  3;  U.S.A.  2; 
Australia,  Holland,  S.  Rhodesia  and  the  Isle  of  Man  1 each).  However 
between  them  they  only  listed  3 wholly  owned  and  3 other  subsidiaries. 

It  will  therefore  be  clear  that  the  Stock  Exchange  Year  Book  under-emphasises  the 
importance  of  subsidiaries  generally,  and  the  wholly  owned  subsidiary  in  particular. 

(d)  The  Year  Book  only  deals  with  the  public  companies  quoted  on  the  Stock 
Exchange,  London,  and  not: 

(i)  other  public  companies;  or 

(ii)  private  companies. 

We  do  not  know  that  there  is  any  evidence  that  other  public  companies  are  different. 
Private  companies  have  no  doubt  fewer  subsidiaries  (though  we  know  large  groups  of 
private  companies). 
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3.  Results 


(a)  Numbers  of  subsidiaries  and  wholly  owned  subsidiaries 


Companies 

Subsidiaries 
Shown  as  Not  shown 
wholly  as  wholly 
owned  owned 

Total 

Companies  in  Liquidation  . . 

5 

25% 

— 

— 

— 

Companies  which  are  them- 
selves subsidiaries 

33 

16-5% 

32 

11 

43 

Companies  which  are  not 
themselves  subsidiaries  . . 

162 

81-0% 

287 

317 

604 

200  ioo  ; 

/0  319 

328 

647 

■ 0 59-5%) 

(162-0%) 

(323-5)% 

The  number  of  Companies  which  were  themselves  subsidiaries  included  2 wholly 
owned  subsidiaries. 

( b ) Number  of  Companies  with  subsidiaries 


Number  of  companies  in  sample 

Number  with  wholly  owned  subsidiaries  . . ! . 

Number  with  other  subsidiaries 
Companies  with  only  wholly  owned  subsidiaries . . 
Companies  with  only  non  wholly  owned  subsidiaries 
Companies  with  both 

Total 

Companies  with  subsidiaries  which  are  not  described 

Total  number  of  companies  with  subsidiaries 
(c)  Duplication 


200 

100-0 

84 

42 

53 

26-5 

62 

31 

31 

15-5 

22 

11 

115 

57-5 

7 

3-5 

122 

61 

suSdSriS' °f  dupUc?tion  ie-  two  of  the  Companies  sampled  were 
f thf  C0™pames  sampled.  However  as  the  same  rules  and 
sSSSiari«aPP  a “?  subsidlanes  whether  they  are  subsidiaries  proper  or  sub- 
* -fr0UPl  Td  sab-gro“PS>  we  did  not  eliminate S the 

suteWhSef  subs,dlary  bad  itself  no  subsidiaries,  the  other  had  10 

sutxidianes,  9 wholly  owned  and  1 not  wholly  owned). 


(rf)  Maximum  number  of  subsidiaries 

One  company  had  1 wholly  owned  and  49  other  subsidiaries  total  50  However 
owneJTd  1°4  oC 
(e)  Holding  Companies 

otterSSfiibwTo^'  °f  thS  s-ampIe)  described  themselves  as,  or  were 
tradST  One  of  ?h^°hnMfno0InpanieS’'  “•  not  tba“selves  manufacturing  or 
subsidiary  h°ldmg  compaiues  was  itself  a (non  wholly  owned) 


) Jointly  owned  companies 


The  number  of  jointly  owned 
was  12.  As  we  understand  there 
ngure  may  be  understated 


kTnnhf5’  r 1 hit*  ar?  not  usuaUy  subsidiaries, 
IS  no  obligation  to  refer  to  such  companies  this 
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4.  Confirmation  of  results 

The  results  have  been  cross  checked 

{a)  by  making  a spot  check  of  the  first  100  companies  in  the  Industrial  and 
Commercial  Section  of  the  1956  Year  Book.  Though  in  theory  this  might 
show  bias,  the  results  showed  almost  exactly  the  same  ratio  of  total  subsidiaries 
to  total  companies  sampled  (3-27  as  compared  to  3-25  above),  but  the  ratio 
of  wholly  owned  subsidiaries  to  other  subsidiaries  was  146:100  as  compared  to 
97  : 100  above.  We  would  not  be  surprised  if  this  were  not  in  fact  more 
accurate  (whether  a subsidiary  is  shown  as  wholly  owned  or  not  depends  on 
what  information  is  supplied  by  the  company  concerned). 

( b ) The  sample  was  used  also  to  calculate  the  number  of  companies  listed  in  the 
Commercial  and  Industrial  Section  (between  3,600  and  3,700).  The  Index 
(as  adjusted  for  volume  II  only)  contains  about  14,000  to  15,000  references. 
This  corresponds  to  approximately  3 subsidiaries  to  every  company  listed. 

Both  these  checks  are  based  on  the  Year  Book  and  are  therefore  subject  to  the 
defects  mentioned  above. 


Annex  “ C ” 

This  Annex,  which  consisted  of  an  index  to  the  submissions  contained  in  the 
memorandum,  has  been  omitted. 


Supplementary  Memorandum  by  Guest,  Keen  & Nettlefolds,  Limited 

Issue  of  Shares  by  Directors 

We  should  like  to  comment  on  a point  raised  during  our  oral  evidence  to  the 
Committee.  It  will  be  recalled  that  on  page  8 of  our  written  submissions  (in  reply 
to  Heading  5 (c)  of  the  Committee’s  Questionnaire — the  exercise  of  the  powers  of  a 
company  by  its  directors  in  issuing  shares)  we  stated  that,  if  it  was  desired  to  protect 
the  equity  owners  of  a company  by  passing  legislation  prohibiting  further  issues  of 
shares  to  persons  other  than  such  existing  owners,  we  felt  that  it  was  essential  that 
the  directors  should  have  the  power  to  make  small  issues  of  shares  other  than  to  the 
existing  shareholders. 

During  our  oral  evidence,  the  point  was  raised  of  differentiating  between  shares 
issued  for  cash  and  shares  issued  otherwise  than  for  cash,  and  we  do  not  feel  that  we 
made  our  position,  in  respect  of  this  distinction,  absolutely  clear. 

In  the  first  place  cash  can  be  obtained  almost  as  easily  by  an  exchange  of  shares 
as  by  making  an  issue  strictly  for  cash.  If  Company  “A”  has  large  liquid  resources 
(or  even  fixed  assets  which  can  be  converted  to  money,  as  by  the  selling  and  leasing 
back  of  premises)  Company  “ B ” can  obtain  cash  without  going  to  its  own  share- 
holders by  acquiring  Company  “A”  by  means  of  a share  exchange.  As  the  proportion 
of  liquid  resources  to  total  assets  varies  from  company  to  company,  and  as  each 
company  must  find  it  essential  to  have  a certain  amount  of  cash,  we  do  not  see  any 
practical  means  of  closing  this  loophole,  and  we  feel  that  any  requirement  that  issues 
for  cash  must  be  made  to  existing  shareholders  could  be  circumvented. 

Secondly,  if  any  restriction  is  to  be  placed  on  issues  purely  for  cash,  we  do  not  see 
why  a company  should  be  prohibited  in  all  cases  for  going  to  persons  other  than 
existing  shareholders.  No  doubt  it  is  prejudicial  to  the  existing  shareholders  if  large 
issues  were  made  for  cash  to  a substantial  outside  interest  but  we  do  not  see  why  a 
company  should  be  prevented  from  approaching  a few  people  provided  that  the  issue 
is  so  small  as  not  to  alter  fundamentally  the  existing  voting  position,  that  the  issue 
is  made  bona  fide  in  the  best  interests  of  the  company,  and  that  the  issue  is  made  at  or 
near  the  market  price. 
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We  should  like  to  point  out  that  the  provisions  of  Section  52  (relating  to  the  supporting 
contracts  to  be  filed  with  the  return  of  allotments  of  shares  otherwise  than  for  cash) 
are  not  effective  to  disclose  to  anyone  inspecting  the  register  exactly  how  much  cash, 
if  any,  has  been  acquired  when  shares  have  been  issued  otherwise  than  for  cash,  and 
we  feel  that  Form  52  (which  must  be  filed  when  no  written  contract  has  been  entered 
into)  is  out  of  date  and  could  profitably  be  revised. 

We  feel  that  any  legislation  might  well  be  ineffective  unless  drawn  with  exceptional 
care  with  regard  to  present  economic  circumstances. 

Limitation  Periods 

In  our  written  evidence  we  suggested  that  there  should  be  a statutory  period  of 
limitation  after  which  the  various  documents  relating  to  title  of  shares  and  debentures 
in  a company  could  be  destroyed.  We  went  on  to  speak  of  transfer  forms  and  sheets 
from  the  Register  of  Members,  but  as  title  can  be  derived  from  allotment  as  well  as 
transfer,  and  as  documents  relating  to  dividends  are  also  retained,  any  legislation 
should  deal  with  at  least  the  following  categories  of  documents  in  respect  of  both 
shares  and  debentures: 

(i)  Transfer  forms; 

(ii)  Registers  of  Members  and  Debenture  holders,  or  where  these  Registers  are 
kept  in  a loose-leaf  form,  such  sheets  as  relate  to  persons  who  have  ceased  to 
be  members  for  the  proposed  statutory  period; 

(iii)  Allotment  lists; 

(iv)  Allotment  letters; 

(v)  Dividend  lists  and  paid  dividend  warrants. 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 

THIRD  DAY 


Friday,  7th  October,  1960 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 

Mr.  F.  R.  Althaus 


Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  L.  C.  B.  Gower,  M.B.E. 

Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 

Mr.  P.  E.  Thornton 


Mr.  J.  A.  Lumsden,  M.B.E. 

Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 
T.D.  ( Questions  846  to  978) 

Mrs.  M.  Naylor 
Mr.  C.  H.  Scott 
Mr.  W.  Watson,  C.A. 


{Secretary) 

Mr.  J.  A.  E.  Davies  {Assistant  Secretary ) 


Professor  W.  T.  Baxter  and  M 

722.  Chairman : For  the  purpose  of  the 

record,  you,  Professor  Baxter,  are  Pro- 
fessor in  Accounting  at  the  University  of 
London,  are  you  not? Yes. 

723.  And  you,  Mr.  Edey,  are  Reader 

in  Accounting  at  the  same  university  ? 

That  is  right. 

Chairman : We  are  very  much  obliged 
to  you  both  for  the  interesting  memoranda 
which  you  have  contributed,  and  for 
coming  to  help  us  here  today.  The 
matters  with  which  you  are  concerned 
bear  largely  on  accounts,  and  I therefore 
propose  to  ask  Mr.  Lawson  to  open  the 
discussion. 

724.  Mr.  Lawson : Mr.  Edey,  would  it 
be  a fair  summary  of  your  very  interesting 
paper  to  say  that  your  main  suggestions 
are : (i)  increased  flexibility  in  the  use  of 
accounting  conventions,  (ii)  increased 
information  to  shareholders,  (iii)  the  pro- 
vision of  that  information  partly  in  the 
annual  accounts  and  partly  in  a statement 
of  accounting  procedures  to  be  filed 

annually  with  the  Registrar? Mr. 

Edey : Yes,  I think  that  is  a fair  summary, 
Mr.  Lawson. 

725.  Professor  Baxter,  you,  I think,  also 
advocate  a greater  flexibility  and  more 


..  H.  C.  Edey  called  and  examined 

disclosure  in  line  with  Mr.  Edey,  but  your 
suggestions  vary  in  detail.  Have  you  any 
views  about  Mr.  Edey’s  proposal  for  filing 
a statement  of  accounting  procedures? 
Professor  Baxter : It  is  a very  inter- 
esting idea.  On  the  one  hand  one  should, 
I think,  regard  the  underlying  principles 
as  of  immense  importance  and  something 
the  public  should  know  about;  on  the 
other  hand,  I am  a little  disturbed  at  the 
idea  of  having  the  accounts  in  the  share- 
holders’ hands,  and  then  a sort  of  form 
book  hidden  somewhere  else  without 
which  you  cannot  understand  the 
accounts,  even  though  you  are  told  you 
must  go  and  look  at  the  “ form  book  ”.  I 
would  like  to  see  whether  one  could  put 
enough  information  in  the  accounts 
themselves  to  obviate  the  need  for  this 
book  of  principles  somewhere  else.  If  you 
cannot  put  enough  information  in  the 
accounts  without  making  them  very  cum- 
bersome, then  I certainly  think  the  book 
of  principles  with  the  Registrar  is 
necessary. 

726.  Thank  you.  Perhaps  we  could 
come  back  to  that  point  a little  later  on, 
because  in  the  process  of  discussion  we 
may  be  able  to  throw  some  light  on  the 
question  as  to  whether  it  is  necessary  or 
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not.  I would  like  now  to  start  if  1 may 
by  asking  you  something  about  the  pur- 
pose of  annual  accounts.  You  are  no 
doubt  familiar  with  the  definition  of  the 
function  of  a balance  sheet  which  was 
quoted  in  paragraph  98  of  the  Cohen 
Committee’s  Report  as  follows: 

“ The  function  of  a balance  sheet  may 
be  stated  briefly  to  be  an  endeavour  to 
show  the  share  capital,  reserves  (distin- 
guishing those  which  are  available  for 
distribution  as  dividends  from  those  not 
regarded  as  so  available)  and  liabilities  of 
a company  at  the  date  as  at  which  it  is 
prepared,  and  the  manner  in  which  the 
total  moneys  representing  them  are  dis- 
tributed over  the  several  types  of  assets. 

A balance  sheet  is  thus  an  historical 
document  and  does  not  as  a general  rule 
purport  to  show  the  net  worth  of  an 
undertaking  at  any  particular  date  or  the 
present  realisable  value  of  such  items  as 
goodwill,  land,  buildings,  plant  and 
machinery,  nor,  except  in  cases  where  the 
realisable  value  is  less  than  cost,  does  it 
normally  show  the  realisable  value  of 
stock  in  trade.” 

What  changes,  if  any,  do  you  think  are 
needed  in  that  definition ?— Mr.  Edey: 

I have  of  course  been  familiar  with  this 
definition  for  some  years.  My  view  is 
that  the  definition  is  applied  to  one 
particular  aspect  of  the  balance  sheet.  It 
seems  to  me  that  it  is  concerned  really 
with  the  accounting  aspect  in  its  narrow 
sense;  in  other  words,  it  is  dealing  with 
•the  balance  sheet  as  a very  important 
proving  device — a device  which  is  the 
culmination  of  all  your  accounting  for  the 
year,  and  which  is  very  essential  to  prove 
out  your  figures  and  make  sure  you  have 
not  forgotten  anything.  But  my  own  view 
is  that  this  neglects  the  point  of  view  of 
the  balance  sheet  as  representing  some- 
thing to  help  the  shareholders.  I would 
have  thought  the  main  things  one  wanted 
from  a balance  sheet,  or  from  the  docu- 
ments associated  with  a balance  sheet— 
because  I would  not  insist  that  this 
information  should  necessarily  all  come 
purely  in  the  form  of  a balance  sheet — 
were  as  follows. 

I should  have  thought  first  of  all  you 
wanted  to  know  the  liquidity  situation  of 
the  company,  if  you  were  a shareholder  or 
a prospective  shareholder;  you  would 


want  to  know  the  possibilities  of  the 
company  running  short  of  finance  in  the 
near  future.  This  is  given  I think  to  quite 
a considerable  extent  already  by  the 
existing  balance  sheet,  you  get  this  from 
the  current  assets  and  current  liabilities. 
You  are  helped  by  the  note  at  the  foot  of 
the  balance  sheet  which  tells  you  what 
capital  commitments  the  Board  have 
undertaken — although  as  I have  said  in 
my  memorandum,  that  note  is  restricted 
to  commitments  which  have  been  made 
contractually  and  excludes  commitments 
which  the  directors  intend  to  undertake: 
so  I think  the  liquidity  position  is  not 
fully  disclosed. 

Secondly— and  this  is  still  part  of  the 
liquidity  situation — I think  one  wants  to 
see  from  the  balance  sheet  what  potential 
liquidity  might  be  available  if  full  use  was 
made  of  the  mortgaging  capacity  of  the 
assets.  You  might  have  extensive  fixed 
assets  capable  of  being  mortgaged  and 
not  yet  mortgaged,  or  on  which  there  was 
no  charge  of  any  kind,  and  for  this  pur- 
pose one  wants  to  look  at  the  fixed  asset 
part  of  the  balance  sheet : one  would  want 
to  find  out  what  capacity  there  was  for 
raising  further  money. 

Thirdly,  I think  the  balance  sheet,  or 
documents  relating  to  the  balance  sheet, 
can  give  the  shareholder  quite  important 
information  about  the  possible  profit- 
ability in  the  future — if  a company  has 
been  going  in  for  extensive  capital  invest- 
ment this  may  not  have  matured  yet,  and 
by  looking  at  the  fixed  asset  part  of  the 
balance  sheet  one  can  see  that  there  have 
been  investments  made  which  one  hopes 
will  be  profitable  in  the  future.  This  too, 

I think  is  given  by  the  present  form  of 
balance  sheet  to  a certain  extent. 

Then  I think  one  wants  to  have  a look 
at  the  claims  on  the  profits  which  will  be 
available  or  on  any  distributions  other 
than  profits  which  are  made,  for  example 
in  the  form  of  a partial  return  of  capital 
or  liquidation,  and  for  this  one  looks  to 
the  shareholders’  claims  section  and  to 
the  liabilities  side  of  the  balance  sheet. 
I think  on  the  whole  the  present  form  of 
the  balance  sheet  does  give  you  a fair  idea 
of  the  relative  claims  of  the  different 
people  interested  in  distributed  profits  and 
distributed  assets  other  than  profits, 
although  I think  it  is  possible  that  perhaps 
a little  more  information  might  be  given 
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about  the  precise  rights  of,  for  example, 
preference  shareholders. 

Finally,  I think  the  balance  sheet,  or 
documents  attached  to  the  balance  sheet, 
ought  to  provide  to  shareholders  as  much 
opportunity  as  possible  of  calculating 
whether  the  return  on  the  resources  which 
are  in  the  hands  of  the  directors  is  justify- 
ing the  retention  of  those  resources  in  the 
company,  or  justifying  their  use  as  they 
are  being  used  at  present.  Of  course  this 
cannot  be  done  from  the  balance  sheet 
alone;  one  has  to  look  at  the  profit  and 
loss  account  as  well,  but  I would  like  to 
see  from  the  balance  sheet  as  much 
information  as  possible  as  will  help  me  to 
gauge  the  value  of  the  resources  tied  up 
in  the  company,  because  these  are  what 
the  directors  have  in  their  hands  and  what 
they  should  be  using  to  the  best  economic 
advantage.  This  I think  is  one  of  the 
main  points  towards  which  my  memoran- 
dum is  directed,  that  at  present  the 
balance  sheet  does  not  give  that  informa- 
tion to  a sufficient  extent.  The  definition 
of  a balance  sheet  which  you  have  quoted 
seems  to  me  to  ignore  this  latter  aspect 
altogether. 

I am  afraid  that  is  rather  a long  reply, 
but  I have  tried  to  summarise  what  I have 
said  in  my  memorandum. 

727.  If  I may  say  so,  I think  it  is  an 
extremely  interesting  reply,  and  I think  it 
is  very  helpful  to  us  to  have  it.  Have  you 
anything  you  would  like  to  add  to  that 

reply,  Professor  Baxter? Professor 

Baxter : Just  this,  that  the  definition  given 
is  absolutely  true  as  an  explanation  of  a 
book-keeping  technique,  but  I think  it 
would  be  a great  pity  if  one  took  refuge 
behind  that,  and  said  that  what  the  outside 
person  wanted  must  therefore  take  the 
form  of  this  internal  control  document. 
I think  something  different  is  necessary 
for  the  outsider,  partly  because  the  out- 
sider does  not  appreciate  the  technical 
point,  and  partly  because  if  he  is  sophisti- 
cated then  it  does  not  give  him  the 
information  he  wants.  He  wants  the  sort 
of  thing  Mr.  Edey  has  spoken  about.  In 
a nutshell,  one  could  say  that  the  balance 
sheet  should  convey  the  information 
which  will  prevent  things  like  take-over 
bids  coming  as  a surprise.  I am  not 
arguing  against  take-over  bids,  but  I am 
arguing  against  ones  that  come  unexpec- 
tedly because  of  lack  of  information. 


728.  Thank  you.  I think  I should 
perhaps  just  put  this  to  you:  it  really  is 
not  quite  correct,  is  it,  to  say  that  the 
present  form  of  accounts  has  only,  or  at 
any  rate  even  primarily,  this  book-keeping 
function?  Would  it  not  be  right  to  say 
that  the  primary  function  of  the  annual 
accounts  is  intended  to  be  an  account  of 
stewardship  by  the  directors  to  their 
shareholders;  and  the  view  of  those  who 
supported  the  definition  in  the  Cohen 
Report  was  that  that  was  the  best  method 
of  giving  an  account  of  stewardship. 
Would  you  like  to  comment  on  that  ? I 

think  it  is  quite  important. Mr.  Edey : 

I think  this  definition  does  overlook  one 
very  important  aspect  of  stewardship.  I 
think  the  definition  in  the  Cohen  Report 
emphasises  the  aspect  of  stewardship 
which  one  associates  with  trust  accounts, 
namely,  that  you  have  received  money 
and  that  you  have  accounted  for  it  in 
such  and  such  a way  within  the  terms  of 
the  trust  deed,  and  in  the  case  of  a com- 
pany the  auditors  are  there  to  see  that,  so 
to  speak,  the  trust  deed  has  not  been 
violated.  It  seems  to  me  that  stewardship 
is  really  a broader  thing  than  that.  It  is 
not  enough  for  the  directors  to  bury  their 
talents  in  the  ground.  You  are,  if  you  are 
a shareholder,  interested  in  the  use  which 
is  being  made  of  the  funds,  and  for  that 
purpose  the  important  thing  is  the  current 
value  of  the  funds,  the  way  in  which  these 
funds  could  be  used  if  they  were  turned  to 
alternative  uses,  either  by  distribution  to 
the  shareholders  or  by  some  alternative 
employment  inside  the  company:  this 
aspect  of  stewardship  seems  to  me  the 
one  which  the  conventional  form  of 
balance  sheet  does  not  at  present  fully 
deal  with,  although  I must  admit  it  does 
go  some  way  towards  dealing  with  it. 

729.  I quite  see  that.  In  order  to  get 
the  position  quite  clear,  do  you  think  that 
it  is  advisable  to  give  an  account  of 
stewardship  in  the  form  outlined  in  this 
definition,  even  if  one  were  to  give  in 
addition  the  wider  form  of  accounting 
for  stewardship  which  you  have  in  mind; 
or  do  you  think  your  wider  form  can 
wholly  take  the  place  of  the  present  form? 

1 think  much  of  the  additional 

information,  which  I am  suggesting  should 
be  provided,  could  very  well  be  provided 
by  way  of  note,  without  interfering  with 
the  existing  double  entry  process  at  all. 
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Professor  Baxter:  If  you  have  the 
elaborate  statement  of  what  has  happened 
to  fixed  assets  (their  sales  and  purchases 
during  the  year  and  so  on)  the  same 
document  could  I believe  serve  both 
purposes. 

730.  I wanted  just  to  get  that  clear, 
because  I was  not  absolutely  clear  on 
reading  the  papers  of  either  of  you  as 
to  what  it  was  you  had  in  mind,  but  I 
think  that  makes  it  clear,  that  you  feel 
this  other  type  of  statement  could  be 
combined  with  the  more  conventional 

form  of  balance  sheet? Mr.  Edey: 

Yes,  but  with  one  qualification,  that  if 
one  did  require  companies  to  produce  a 
lot  of  conventional  information  which 
did  not  happen  to  fit  in  with  what  it  was 
thought  was  useful  for  shareholders,  this 
might  be  imposing  additional  accounting 
costs  because  the  companies  would  be 
required  to  account  in  two  ways.  I have 
not  perhaps  pursued  this  thought  suffi- 
ciently deeply,  but  I have  in  mind  the 
question  of  stock  valuation.  As  you 
know,  at  present  many  companies  use 
standard  costs  for  stock  valuation,  which 
means  that  their  stocks  will  be  valued 
roughly  at  current  cost  in  their  manage- 
ment accounts,  but  if  this  standard  cost 
should  be  substantially  different  from  the 
original  cost  of  the  stock  I think  it  would 
be  thought  by  most  auditors  necessary, 
at  present,  that  the  original  cost  should 
also  be  recorded,  and  should  be  not  only 
recorded  but  should  be  extracted  and  put 
into  the  balance  sheet.  And  I should 
have  thought  that  in  some  cases  this  put 
an  unnecessary  amount  of  work  on  the 
company  and  did  not  give  information 
of  great  value  to  the  shareholders. 

731.  I see  your  point.  That  really  leads 

into  your  suggestion  of  greater  flexibility, 
does  it  not,  in  a sense  ? 1 think  so,  yes. 

732.  I think  we  can  now  move  from 

that  and  ask  you  about  the  profit  and  loss 
account.  You  both  refer  to  the  difficulty 
resulting  from  the  changes  in  the  value 
of  money.  Professor  Baxter,  you  suggest 
that  it  should  be  optional  for  the  profit 
and  loss  account  to  show  either  the 
“ money  " profit  or  what  might  be  termed 
the  “real”  profit.  You  do  not  think 
either  should  be  compulsory.  Mr.  Edey, 
do  you  support  that  view,  or  have  you  a 
different  view  on  that? No,  I do  not 


think  it  should  be  made  compulsory,  I 
think  this  should  be  left  to  the  directors. 

733.  Would  you  agree  that  there  are 
many  different  ways  of  arriving  at  the 
“ real  ” profit  and  that  there  is  consider- 
able difference  of  opinion  amongst  experts 
on  this  difficult  subject  as  to  how  the 
calculation  should  be  made?  For  ex- 
ample, differing  views  are  held  as  to  (a)  the 
appropriate  price  index  to  be  used,  (b)  the 
method  of  treating  loan  capital,  and  (c) 
the  extent  to  which  allowance  should  be 
made  for  technical  improvements  which 
offset  the  effect  of  general  price  increases. 

Would  that  be  correct? Yes  indeed, 

there  are  of  course  many  differing  ways 
of  doing  this  and  there  is  no  single 
consensus  of  opinion. 

Professor  Baxter:  It  is  precisely  because 
we  cannot  feel  at  all  sure  what  the  truth 
is  that  we  feel  there  should  be  room  for 
experiment,  room  for  discussion  still,  and 
that  no  new  norm  should  be  prescribed 
rigidly. 

734.  Yes.  If  some  companies  show 
money  profits  and  others  show  the  “real” 
profit  calculated  by  one  or  other  of  the 
many  different  methods  which  are  in  use 
for  making  that  calculation,  would  not 
this  make  it  difficult  to  compare  the 
results  of  one  company  with  those  of 
another?  For  example,  in  the  case  of 
prospectuses,  if  there  was  this  degree  of 
flexibility  which  you  are  advocating, 
would  there  not  be  danger  of  some  con- 
fusion amongst  the  public,  especially  in 
these  days  when  many  shareholders  may 
not  be  sophisticated  about  these  technical 

matters? There  is  an  implication  in 

your  question  that  on  the  one  hand  you 
have  a group  of  new  figures  from  some 
companies  which  show  real  profits,  and 
then  on  the  other  you  have  a large  group 
of  companies  showing  conventional  fig- 
ures, which  though  not  ideal  are  never- 
theless mutually  consistent.  But,  in  this 
large  group,  some  companies’  profits  may 
be  based  on  depreciation  of  plant  bought 
in  1939,  and  others  on  depreciation  of 
plant  bought  in  1960;  their  figures  are 
inconsistent.  What  one  hopes  is  that 
increasingly  companies  will  switch  over 
to  the  reformed  group.  I do  not  think 
you  could  say  it  would  be  moving  away 
from  consistency  to  inconsistency.  It  is 
just  unfortunately  inherent  in  the  facts 
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now  that  the  figures  of  two  different 
companies,  prepared  by  conventional 
methods,  might  not  be  consistent ; and  I 
think  all  one  can  do  in  prospectuses  and 
so  forth  is  to  point  out  clearly  what 
particular  basis  has  been  used  in  each  case. 

735.  Perhaps  Mr.  Edey  would  like  to 

comment,  before  I move  from  that? 

Mr.  Edey:  I agree  with  Professor  Baxter 
fully  on  this.  I do  not  think  we  really 
have  consistency  now,  and  in  a certain 
sense  if  you  do  make  your  money  value 
adjustments  you  may  be  approaching 
nearer  to  consistency,  in  that  your  assets 
will  be  valued  more  approximately  at  the 
same  date.  My  main  point  though  would 
be  that  this  is  a case  for  information,  and 
if  I may  make  the  point,  in  a sense 
the  whole  philosophy  of  my  submission 
is  that  information  and  enlightened 
opinion  is  the  most  satisfactory  way  of 
dealing  with  this  problem.  I feel  if  you 
do  give  full  information,  or  as  much 
information  as  is  reasonably  possible, 
about  how  you  have  made  your  calcula- 
tions, this  will  give  greater  enlightenment 
to  people  who  are  investing.  I do  take 
your  point  that  there  are  many  people 
investing  who  will  not  understand  what 
you  are  doing,  and  my  answer  to  that  can 
be  divided  into  two  branches.  The  first 
branch  is  that  if  you  give  them  the  present 
figures,  even  though  they  may  think  they 
understand  them,  they  may  not  really 
understand  them  because  of  this  price 
level  problem,  for  example;  so  by  giving 
an  apparent  consistency — by  not  making 
adjustments  for  changes  in  price  levels — 
you  may  be  leading  these  investors,  in  a 
sense,  to  deceive  themselves.  Secondly, 
and  I think  this  is  a very  important  point, 
I do  feel  that  business  is  after  all  a very 
complicated  thing,  and  I think  the  invest- 
ing public  must  rely  upon  investment 
analysts,  upon  informed  criticism  in  the 
financial  press,  upon  the  advice  of  their 
professional  experts,  and  I think  that  one 
of  the  main  aims  of  the  legislation  should 
be  to  put  these  professional  experts  and 
the  press  in  the  position  of  being  able  to 
comment  in  an  informed  w'ay.  I think  it 
is  true  that  there  is  increasing  interest  in 
investment,  and  that  this  is  being  matched 
by  an  increased  reading  of  informed 
analysis  in  the  press. 

736.  Thank  you.  I do  not  want  at  this 
stage  to  get  into  a discussion  about  price 


adjustments,  I would  like  to  come  to  that 
a little  later.  There  is  another  wider 
principle,  which  Professor  Baxter  men- 
tioned when  he  said  that  accounts  are  not 
uniform  or  consistent  today.  This  is  true 
up  to  a point  of  course,  but  they  were  even 
less  consistent  before  the  1948  Companies 
Act,  and  it  is  clearly  a matter  which  this 
Committee  will  have  to  consider  in  due 
course,  as  to  whether  the  aim  of  the 
Companies  Act  should  be  to  bring  about 
a greater  degree  of  uniformity  as  far  as 
that  is  practicable;  whether  to  maintain  the 
same  degree  of  uniformity  as  there  is  now, 
or  whether  to  create  greater  flexibility.  I 
am  not  quite  sure,  Professor  Baxter,  what 
your  view  is  on  that.  Are  you  in  favour 
of  flexibility  for  its  own  sake,  that  is  to 
say,  allow  companies  within  reason  to  do 
anything  they  like  as  long  as  they  say  what 
they  have  done?  Do  you  think  there  is 
no  advantage  in  uniformity?  I am  not 

quite  sure  how  far  you  go. Professor 

Baxter:  I think  perhaps  there  are  two 
points  I should  stress:  firstly,  as  far  as 
this  inflation  aspect  goes  I would  hope 
that  the  new  Act  would  show  a very  clear 
bias  in  favour  of  companies  allowing  for 
inflation  in  their  accounts.  I would  sug- 
gest perhaps  the  approach  should  be 
something  like  it  is  for  depreciation  now- 
adays: you  are  not  obliged  to  charge 
depreciation,  but  if  you  do  not  then  you 
must  explain  why  you  do  not.  I would 
prefer  that  sort  of  approach  to  inflation, 
so  that  there  would  be  a strong  pull 
towards  uniformity  on  the  lines  that  I like 
— one  always  brings  in  a certain  personal 
bias,  I am  afraid.  Then  with  regard  to 
principles  in  general,  I think  one  is 
entitled  to  say  that  there  is  some  con- 
sensus of  opinion  amongst  accountants 
and  business  people  about  how  accounts 
should  be  drawn  up,  and  that  if  nothing 
is  said  to  the  contrary  we  should  be 
entitled  to  assume  that  accountants  have 
followed  this  normal  method  of  doing 
things.  Certainly  that  is  an  advantage, 
and  it  is  unfortunate  if  people  are  eccentric 
just  for  the  sake  of  being  eccentric ; but  on 
the  other  hand  if  you  do  not  allow  people 
to  experiment  then  your  systems  get 
ossified  in  time. 

737.  But  it  is  a question  of  how  far  you 

go,  is  it  not? Yes. 

738.  I think  we  will  leave  that,  if  we 
may.  The  way  in  which  distributable 
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profits  are  arrived  at  does  of  course  have 
an  effect  upon  the  rights  of  different 
classes  of  shareholders.  To  test  the  view 
which  you  have  been  expressing  about 
real  profits,  would  you  permit  a company 
w hich  has  an  issue  of  preference  shares  to 
prepare  its  accounts  on  the  basis  of 
“ real  ” profits — in  particular  taking  into 
account  this  item  of  “ real  ” depreciation 
we  have  been  talking  about — if  that  meant 
the  passing  of  the  preference  dividend, 
which  could  have  been  paid  if  the  accounts 
had  been  prepared  on  the  basis  of 

“ money  ” profits  ? The  academic 

answer  is  quite  clear,  I think  this  sort  of 
thing  should  have  been  foreseen.  It 
should  be  dealt  with  in  the  prospectus, 
and  there  should  be  a clear  contract  either 
one  way  or  another — stating  that  prefer- 
ence shareholders  were  entitled  to  come 
in  on  the  one  basis  or  the  other.  There 
is  no  doubt  at  all,  I think,  that  it  would  be 
desirable  in  future  that  this  matter  should 
be  cleared  up.  But  we  all  know  that  in 
practice  there  are  many  companies  which 
have  issued  preference  shares  and  have 
not  dealt  specifically  with  this  point.  I 
must  confess  I find  this  a completely 
baffling  problem,  and  I think  I would 
rather  look  for  guidance  to  the  lawyers 
present. 

739.  I do  not  know  what  the  lawyers 
will  say,  but  it  might  be  quite  a task  to 
define  profits  precisely  for  this  purpose — 
there  are  so  many  different  ways  of 
arriving  at  real  profits.  I will  not  pursue 

it  further  now. Mr.  Edey : At  the 

moment  the  directors  have  the  right  to 
pass  preference  dividends  even  if  there  are 
profits  in  the  conventional  sense  in  the 
accounts:  for  I should  have  thought 
almost  all  articles  of  association  allowed 
directors  to  put  to  reserve  what  they 
thought  appropriate  before  paying  divi- 
dends. Secondly,  I would  not  have 
thought  this  was  a very  serious  practical 
problem  in  view  of  the  fact  that  the  vast 
majority  of  preference  shares  are  cumu- 
lative— even  in  liquidation — for  dividends, 
so  that  at  the  worst  the  preference  share- 
holder's return  is  being  deferred,  but 
benefit  is  not  being  given  to  the  ordinary 
shareholder  instead.  But  I do  see  that 
there  is  a point  of  great  uncertainty  here, 
and  I would  like  to  throw  out  the  sugges- 
tion (which  is  not  perhaps  a very  good 
one — it  is  not  in  my  memorandum) 
that  if  this  were  felt  to  be  a difficulty  it 


would  be  possible,  for  example,  to  put 
either  into  the  legislation  or  into  prefer- 
ence share  contracts  that  for  the  purposes 
of  considering  whether  profit  was  avail- 
able for  dividend  for  preference  shares 
the  income  tax  assessment  should  be 
regarded  as  the  appropriate  criterion. 

740.  That  is  another  suggestion.  You 
see,  the  difficulty  we  are  in  is  that  there 
are  really  today  three  broad  types  of 
profit:  there  is  the  income  tax  profit 
which  you  have  just  referred  to,  which  is 
based  on  statute  and  on  case  law;  there 
is  the  accountant’s  idea  of  profits,  based 
on  the  present  Companies  Act  and 
the  profession’s  recommendations;  and 
thirdly  there  is  economic  profit,  or  what 
we  might  term  real  profit.  They  are  three 
different  profits  in  a sense,  and  how  they 
fit  in  together,  or  whether  one  should  rely 
on  a combination  of  them,  is  quite  a 

problem. Of  course,  it  is  the  case  now, 

is  it  not,  that  if  the  directors  thought  they 
should  depreciate  on  replacement  level 
they  can  put  into  reserve  the  additional 
amounts  and  say  to  the  preference  share- 
holders: “ We  are  very  sorry,  we  do  not 
think  there  is  a dividend 

741.  I would  not  know  about  that,  but 
in  a highly  geared  company  you  could  get 
a situation  in  which  by  providing  for  this 
additional  depreciation  you  would  be 
unable  to  pay  your  preference  dividend 
until  you  went  into  liquidation.  You 
could  get  into  that  rather  absurd  position, 

could  you  not? Yes,  it  is  possible, 

certainly. 

742.  Coming  now  to  the  balance  sheet, 
you  both  suggest  that  more  information 
should  be  given  about  the  value  of  fixed 
assets.  Professor  Baxter,  you,  I think, 
would  like  to  see  valuations  included  in 
the  balance  sheet  itself,  whereas  Mr.  Edey 
considers  that  it  would  be  sufficient  to 
give  the  information  in  a note.  Would 
you  agree  with  Mr.  Edey,  Professor 

Baxter? Professor  Baxter:  Yes.  When 

I say  “in  the  balance  sheet”,  I mean 
somewhere  in  the  accounts. 

743.  In  referring  to  the  valuation  of 
fixed  assets,  do  you  include  all  fixed  assets, 
including  those  with  a relatively  short  life 
— such  as  machinery — or  would  you 
accept  the  views  of  some  of  our  other 
witnesses  that  for  practical  purposes  it 
would  be  sufficient  if  revaluation  were 
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confined  to  such  assets  as  buildings  and 

land,  and  so  on? 1 think  it  is  a 

question  of  degree,  in  other  words  that 
assets  should  be  revalued  if  the  new  figure 
was  materially  different  from  the  old  one; 
it  would  depend  a great  deal  on  the  size 
of  the  asset  and  the  speed  of  inflation.  I 
do  not  see  how  one  could  lay  down  any 
rigid  rules. 

744.  We  have  had  quite  a lot  of  evi- 
dence on  this  subject,  and  the  view  has 
been  put  that  as  regards  relatively  short 
life  assets  the  complexities  and  difficulties 
are  so  great  as  to  make  the  exercise  not 
worth  while,  whereas  with  land  and 
buildings  the  situation  is  rather  different. 

I do  not  know  how  far  you  have  con- 
sidered it? 1 would  not  have  thought 

that  was  true.  After  all,  the  shortest  lived 
fixed  assets  are  things  such  as  tools  and 
patterns  and  so  on,  which  are  usually 
revalued  every  year  as  it  is,  rather  like 
stocks.  I suppose  that  plant  usually  has 
a life  of  about  twenty  years,  and  that  is 
long  enough  to  make  the  depreciation 
figures  significantly  different  if  they  are 
based  on  historical  cost  or  real  cost.  The 
man  who  was  responsible  for  the  deprecia- 
tion figures  of  one  of  the  biggest  com- 
panies in  the  country  has  said,  I remember, 
that  as  an  experiment  he  tried  to  find  the 
figures  of  real  depreciation  and  that  it 
took  two  man-days  to  get  the  extra 
information  compared  with  over  a 
hundred  man-days  to  calculate  deprecia- 
tion in  the  ordinary  way;  so  it  would  not 
involve  a great  increase  of  costs,  I gather. 
I think  once  you  get  into  your  stride  in 
this  sort  of  thing  you  can  roll  off  the  extra 
calculations  pretty  easily. 

745.  Mr.  Edey,  you  draw  a distinction 
between  assets  which  are  fairly  non- 
specific, such  for  example  as  freehold 
properties  in  a large  town,  and  other 
fixed  assets  which  are  specific  to  the 
particular  business.  Dealing  first  with 
what  you  term  non-specific  assets,  these 
would  I suppose  be  found  in  many 
commercial  enterprises,  retail  shops  and 
the  like,  but  would  be  much  less  common 

in  industrial  concerns;  is  that  right? 

Mr.  Edey:  I would  not  have  thought  that 
this  was  necessarily  right  as  a generalisa- 
tion. I would  have  thought  specific  assets 
were  perhaps  more  common  in  industrial 
undertakings,  machinery  which  is  specific 
to  a certain  purpose  for  example,  but  after 


all  industrial  undertakings  must  own 
large  quantities  of  buildings  of  a general 
purpose  type.  One  can  imagine  engineer- 
ing concerns  which  own  very  large 
quantities  of  general  purpose  machinery. 
Really  my  distinction  between  specific 
and  non-specific  bears  particularly  on  the 
market.  If  you  have  something  which  is 
fairly  non-specific  it  is  relatively  easier 
to  price  it.  Somebody  else  is  prepared  to 
use  it  for  another  purpose,  and  there  is 
usually  a fairly  good  secondhand  market 
for  machinery,  a property  market  for  real 
estate,  and  so  on. 

746.  If  you  are  thinking  in  terms  of 
machinery  as  well  as  land  and  buildings, 

I see  your  point.  In  putting  my  question 
I had  in  mind  that  market  valuation 
would  apply  to  machinery  with  a long 
life,  the  twenty  years  of  which  Professor 
Baxter  spoke,  and  to  land  and  buildings, 
rather  than  to  machinery  which  had 
perhaps  five  or  ten  years’  life.  If  of  course 
you  include  your  machinery  with  five  or 
ten  years’  life,  then  you  are  right,  but  I 
should  have  thought  that  from  the  point 
of  view  of  willing  buyer  and  willing  seller, 
the  non-specific  value  of  that  type  of 
machinery  would  probably  be  less  than 

the  specific  value,  would  it  not? 1 

confess  I am  not  an  expert,  but  I would 
have  thought  it  varied  with  the  type  of 
undertaking,  the  type  of  industry. 

747.  It  would,  but  so  much  machinery 
nowadays  is  specific  to  the  particular 
business  and,  after  the  cost  of  dismantling, 

its  value  would  be  very  small? It  is 

not  only  machinery,  it  is  vehicles  and 
things  of  that  kind. 

748.  Yes,  I see.  Am  I right  in  thinking 
that  you  would  like  to  see  these  non- 
specific assets  valued  at  intervals  of,  say, 
five  years  on  the  basis  of  a general  market 
value  as  between  a willing  buyer  and  a 
willing  seller?  The  difficulty  is  of  course 
that  until  a property  is  placed  on  the 
market  it  is  extremely  difficult  for  anybody 
to  say  what  its  market  value  is;  also,  of 
course,  there  may  be  wide  fluctuations  in 
market  values  within  a period  of  five 
years.  Would  you  care  to  comment  on 

this  aspect  of  the  problem? The  five 

years  was  put  in  as  a compromise. 
Naturally  one  would  like  to  see  it  done 
every  year,  but  one  realises  that  annual 
valuations  would  probably  be  impractic- 
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able.  Five  years  of  course  is  recognised 
in  the  insurance  world  as  an  appropriate 
period  over  which  to  have  a valuation. 
My  aim  is  to  try  and  get  at  the  point  which 
I have  made  earlier,  namely,  what  use  the 
directors  are  making  of  the  value  which 
is  in  their  hands,  the  value  represented 
by  the  assets  on  an  open  market  valuation. 

749.  I think  I am  clear  on  that.  But 
it  is  very7  difficult  to  say  what  is  the  value 
between  a willing  buyer  and  a willing 
seller  until  the  assets  are  offered  for  sale. 

1 would  agree  that  it  is  difficult,  but 

I would  also  say  that  I would  regard  it  as 
one  of  the  duties  of  the  directors  from 
time  to  time  to  ask  themselves  this 
question,  because  it  seems  to  me  if  they 
do  not  do  so  then  they  are  not  really 
fully  looking  after  their  shareholders’ 
interests. 

750.  It  is  one  thing  to  ask  themselves 
the  question,  but  it  is  another  thing  to 

answer  it,  is  it  not? Yes,  but  the 

business  has  to  be  carried  on,  and  when 
they  make  their  business  decisions  there  is 
a valuation  implicit  in  the  decisions. 

751.  That  might  often  be  the  case,  but 
the  point  really  is  whether  they  should 
communicate  their  view  to  the  share- 
holders, whether  it  is  a sufficiently  reliable 
and  valuable  view  for  the  shareholders. 

I admit  this  does  raise  the  question 

of  who  should  carry  out  the  valuation, 
and  whether  the  directors  are  the  appro- 
priate people,  and  of  course  the  nearer 
you  get  to  the  specific  end  of  the  spectrum 
the  more  clearly  it  has  to  be  the  directors, 
because  it  depends  on  the  business  itself. 
Certainly  when  you  are  dealing  with 
interests  in  land  I would  have  thought 
you  could  have  got  valuations  which  were 
good  enough  to  put  in  the  balance  sheet 
from  outside  people.  After  all,  they  go 
into  prospectus  statements. 

752.  There  is  a lot  of  difficulty  on  land 

valuation,  is  there  not?  It  is  very 
technical. 1 do  not  want  to  under- 

estimate the  difficulties.  I do  admit  there 
axe  extreme  difficulties  here,  but  I do  think 
this  is  a very  important  thing  from  the 
point  of  view  of  the  functioning  of  the 
economic  system.  For  example,  I think 
it  is  true  that  if  the  balance  sheets  of  some 
of  the  stores  which  have  been  subjected 
to  take-over  bids  had  carried  even  a 


rough  estimate  of  the  value  of  the  property 
owned  by  the  company,  the  shareholders 
would  have  been  aware  of  the  situation 
very  much  earlier.  I am  indeed  aware  of 
the  fact  that  this  is  an  area  where  you 
cannot  work  to  very  fine  tolerances;  I am 
looking  for  the  cases  where  there  are 
gross  discrepancies  between  what  the 
directors  are  earning  and  what  the  assets 
are  worth.  I admit  there  must  be  big 
tolerances  in  valuations.  This  is  inherent 
in  economic  matters. 

Professor  Baxter ; I would  hope  that 
any  new  legislation  would  not  convey  the 
idea  that  one  must  try  and  get  an  accurate 
figure,  because  that  would  be  absurd. 
There  can  be  a very  large  margin  of  error* 
but  one  does  like  to  know  the  approxi- 
mate order  of  magnitude. 

753.  I think  you  have  made  that  very 
clear.  May  we  now  turn  to  specific  assets. 
Let  us  take  first  the  case,  the  extreme 
case,  of  assets  which  are  so  specific  that 
they  would  have  virtually  no  value  apart 
from  their  use  in  the  business  concerned, 
for  example  an  electric  power  station  or 
steelworks.  Would  you  agree  that  in  such 
cases  the  value  of  the  fixed  assets  is 
intimately  connected  with  the  profitability 
of  the  business  ? It  could  follow  from  that, 
could  it  not,  that  if  a fair  statement  of 
profits  is  shown,  that  is  all  that  is 
required?  What  would  a valuation  in 
those  cases  add  to  the  knowledge  of  the 

shareholders? Mr.  Edey : I think  as  a 

general  proposition  I must  agree  with 
what  you  say,  that  it  is  very  difficult  to 
assess  any  value  for  such  assets  except  in 
terms  of  their  own  earning  power.  The 
only  alternative  value  is  their  break-up 
or  scrap  value,  which  is  in  most  cases 
likely  to  be  so  much  lower  than  their 
value  in  present  use  that  it  is  not  signifi- 
cant. Ideally  the  scrap  value  is  a relevant 
figure,  but  I think  it  would  probably  be 
intolerable  to  impose  upon  companies  an 
additional  requirement  of  stating  the  scrap 
value  of  their  assets.  But,  as  I think  you 
will  agree  with  me,  there  may  be  circum- 
stances when  it  would  be  right  to  liquidate 
and  get  the  scrap  value  rather  than 
continue. 

754.  I think  you  have  touched  on  a 
very  important  question.  It  is  generally 
assumed  that  it  is  not  the  purpose  of  the 
balance  sheet  to  show  the  position  which 
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would  prevail  in  liquidation.  I was 
perhaps  rather  too  readily  assuming  that 

you  accepted  that  view. 1 _ think  I 

really  was  making  an  academic  point, 
because  I think  it  would  be  impracticable 
to  ask  companies  to  show  the  scrap  value. 
What  I wanted  to  say  was  that  in  certain 
circumstances  I think  this  is  a relevant 
figure.  Your  general  proposition  I do 
accept,  that  with  very  specific  assets  the 
valuation  hinges  entirely  on  profitability. 

755.  Professor  Baxter,  I had  the  impres- 
sion from  your  paper  that  you  would  like 
to  see  even  very  specific  assets  depreciated 

on  the  basis  of  a price  index  ? Professor 

Baxter : There  is  still  another  value,  and 
that  is  what  one  might  call  the  replacement 
cost,  and  we  suggest  that  this  could  be 
represented  by  the  insurance  value:  for 
example,  in  the  case  of  machinery  pre- 
sumably the  directors  have  thought  of 
some  figure  which  they  would  regard  as 
adequate  compensation  if  the  assets  were 
destroyed  by  fire,  and  I think  that  would 
give  a very  useful  indication  of  the 
general  size  of  the  factory  or  whatever  it  is. 

756.  Would  that  not  lead  to  abuse, 
because  after  all  you  can  insure  your 
property  for  anything  you  like?  I can 

see  certain  dangers  in  that. 1 think 

perhaps  there  might  need  to  be  some 
safeguard.  I think  some  such  phrase  as 
“ valuation  in  good  faith  ” should  be 
introduced  into  any  new  statute. 

757.  You  do  refer  quite  a lot  in  your 
paper  to  replacement  costs;  I wonder  if 
you  would  like  to  develop  that  a little? 
You  do  indicate  that  in  certain  instances 
— I am  not  quite  sure  which  instances  you 
have  in  mind — that  it  is  a useful  thing  to 
write  your  assets  up  on  the  basis  of 
replacement  costs,  and  indeed  some  com- 
panies have  done  it.  Sticking  for  the 
moment  to  the  very  specific  assets,  the 
steelworks  and  so  on,  would  you  favour 
writing  them  up  on  what  is  broadly  called 

the  replacement  cost  basis? Yes,  I 

think  so,  because  that  seems  to  me  the 
logical  heir  to  the  old  accounting  idea  of 
showing  things  at  historical  cost.  As 
long  as  the  price  level  was  stable,  the 
historical  cost  (less  some  allowance  for 
depreciation)  did  give  us  a vague  idea  of 
the  size  of  the  concern.  When  prices  are 
going  up  all  the  time,  the  statistical 
equivalent  of  historical  cost,  it  seems  to 


me,  is  historical  cost  written  up  by  some 
index  which  shows  the  current  cost  of 
replacement;  and  I think  for  that  reason 
there  is  a certain  logical  justification  for 
putting  in  such  a figure.  There  is  the 
further  reason  of  course  that  it  is  an 
extremely  easy  one  to  arrive  at  from  the 
standpoint  of  the  statistician. 

758.  You  say  it  is  easy  to  work  out  but 
you  have  a number  of  problems,  do  you 
not?  For  example,  the  problem  of  the 
appropriate  price  index;  I think  possibly 
the  greatest  difficulty  is  whether  allowance 
should  be  made  for  technical  improve- 
ments which  affect  the  type  of  plant  which 
is  ultimately  going  to  replace  that  which 
is  now  in  existence,  and  also  for  improve- 
ments in  the  layout  of  buildings  and  so  on 
which  may  effect  economies.  But  I 
suppose  you  would  say  that  it  should  be 
a purely  arithmetical  calculation  and  that 
no  allowances  of  this  kind  should  be  made  ? 
1 think  it  must  be  purely  an  arith- 
metical calculation.  One  can  justify  this 
again  by  considering  what  is  done  when 
one  is  working  on  original  cost  basis. 
One  does  not  allow  when  you  value  your 
fixed  assets  on  that  basis  for  the  fact  that 
they  could  possibly  be  replaced  now  by 
cheaper  or  better  ones. 

759.  In  view  of  that  answer,  I would 
like  to  put  to  you  a paragraph  which  I 
take  from  the  report  which  has  just  been 
published  of  the  Central  Electricity 
Generating  Board  for  1959-60,  where, 
referring  to  technical  improvements,  they 
say: 

“ As  a result  of  these  and  other  im- 
provements, conventional  stations  are 
being  built  today  at  an  average  cost  in  the 
region  of  £50  per  kilowatt  of  installed 
capacity,  which,  despite  substantial  rises 
in  costs  of  materials  and  labour,  is  no 
greater  than  the  corresponding  figure  in 
1948.  Still  lower  average  costs  are  esti- 
mated for  stations  now  being  planned,  of 
the  order  of  £40-45  per  kilowatt.” 

If  you  provide  in  an  Act  of  Parliament 
that  something  should  be  done  on  the 
basis  of  an  index  alone,  what  are  you 
going  to  do  about  that  type  of  case,  which 
is  quite  common?  This  is  perhaps  an 

extreme  example  of  it. -May  I say  I 

have  not  suggested  that  in  an  Act  of 
Parliament  you  should  force  people  to 
follow  any  particular  method.  All  I say 
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is  that  there  should  be  a bias  in  favour  of 
trying  to  improve  on  historical  cost. 

760.  What  should  you  do  if  the  price  of 
construction  falls?  If  you  can  visualise  a 
situation  of  stable  currency  the  price  of 
construction  would  usually  be  downwards. 
Do  you  think  in  those  cases  the  balance 

sheet  should  show  lower  figures? Yes, 

I would  be  prepared  to  be  consistent 
even  when  that  would  perhaps  be  rather 
distasteful  to  the  company  concerned. 

Mr.  Edey : When  it  comes  to  the 
balance  sheet  valuation  of  assets  I 
think  in  the  last  analysis  one  is  really 
getting  at  the  value  one  would  have  to 
invest  to  get  what  the  company  is  pro- 
ducing with  the  latest  methods,  with  new 
assets,  as  you  say.  I do  not  think  you  can 
ask  a company  in  an  Act  of  Parliament, 
or  probably  in  any  other  way,  to  calculate 
for  its  shareholders  the  value  which  would 
have  to  be  invested  in  order  to  produce  its 
present  output  under  existing  conditions. 
So  I would  suggest  that  the  original  cost 
of  the  assets  might  be  given  subject  to  a 
note  of  their  current  value  based  on 
replacement  cost,  of  which  the  insurance 
value  might  be  taken  as  a reasonable 
index  provided  there  is  good  faith.  The 
object  is  not  to  get  a figure  which  in  the 
last  analysis  is  significant  in  itself,  but  to 
get  the  best  approximation  available  of 
how  much  you  would  have  to  invest  now 
to  produce  what  you  are  producing.  In 
other  words,  if  technique  did  remain 
constant  then  by  applying  either  a price 
index  or  by  just  reporting  the  insurance 
value,  which  after  all  the  directors  must 
have  arrived  at  by  some  similar  process, 
you  do,  so  to  speak,  give  an  original  cost 
value  in  terms  of  current  prices,  and  this 
does  give  you  some  information.  It  does 
not,  I would  agree,  give  you  all  the  rele- 
vant economic  information.  I do  not 
think  it  is  possible  to  do  that.  I think  this 
is  just  a pis  aller , to  give  something  extra 
which  is  of  significance.  And  (although 
this  is  not  directly  relevant  for  company 
law)  this  is  of  very  great  importance  in 
pricing.  If  you  were  selling  your  produce 
in  a foreign  market  (and  if  there  had  not 
been  substantial  technical  improvements) 
you  might  be  losing  the  country  large  sums 
of  foreign  exchange  if  you  were  not  calcu- 
lating your  costs  in  terms  of  current  price 
levels.  I agree  these  accounts  are  not  of 
course  being  presented  for  this  purpose, 
for  calculating  prices  and  so  on,  but  I 


think  the  argument  is  similar.  I think  the 
shareholders  should  be  given  some  idea 
of  what  it  would  cost  to  build  the  assets 
they  have  got  if  they  were  being  built  now. 

761.  But  you  do  agree  with  Professor 
Baxter  that  the  figure  you  should  take  is 
what  it  would  have  cost  to  erect  those 
assets  if  you  had  built  them  now,  and  not 
the  cost  of  what  it  would  be  to  provide 
an  equivalent  amount  of  productive 
capacity  having  regard  to  technical 

improvements  ? That  is  easy  to  answer, 

because  I would  like  to  see  the  second, 
but  I do  not  think  it  is  practicable,  and 
I think  therefore  you  take  the  first  as  a 
pis  aller.  For  example,  in  the  case  of 
the  railways,  if  you  would  substitute  a 
diesel  engine  for  a steam  engine  you 
cannot  just  put  the  value  of  the  diesel 
engine  in  the  balance  sheet,  because  there 
is  also  the  fact  that  it  can  carry  more 
traffic.  So  I do  not  think  it  is  practicable 
to  make  the  calculation. 

762.  But  I gather  from  what  you  said 
earlier  that  you  would  qualify  that  state- 
ment if  in  fact  the  circumstances  were  as 
they  were  stated  in  the  Report  of  the 
Central  Electricity  Generating  Board? 

1 think  the  only  thing  one  can  ask  for 

is  that  it  should  be  made  very  clear  how 
the  figure  has  been  calculated,  and  the 
implications  of  it. 

763.  I think  I see  that.  We  have  had 
quite  an  amount  of  evidence  which  sug- 
gests to  us  that  it  is  important  for  share- 
holders and  their  advisers  to  be  able  to 
calculate  the  ratio  of  profit  earned  to 
capital  employed.  • You  have  made  the 
same  point.  The  difficulty  is  this,  is  it 
not,  that  if  businesses  use  different 
methods  of  arriving  at  the  value  of  capital 
employed  and  different  methods  of  arriv- 
ing at  the  profit,  it  really  will  not  be 
possible  for  shareholders  to  compare  one 
business  with  another,  and  therefore  if  you 
say  that  this  particular  business  has  earned 
10  per  cent,  on  its  capital  employed,  and 
another  has  earned  15  per  cent.,  it  does 
not  necessarily  show  that  the  second 
business  has  done  better  than  the  first,  it 

may  be  exactly  the  opposite. Professor 

Baxter : I think  that  type  of  ratio  is  so 
suspect  anyway  that  any  further  suspicion 
would  not  do  any  harm.  After  all,  such 
a ratio  now  measures  present  return  as  a 
percentage  of  odd  sums  of  capital  perhaps 
put  in  at  all  sorts  of  different  dates,  from 
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the  nineteenth  century  onwards ; the  value 
of  such  a ratio  may  well  be  negligible. 

Mr.  Edey  : I would  say  first  that,  from 
the  point  of  view  of  the  efficiency  of  a com- 
pany from  year  to  year,  perhaps  it  is  the 
increase  of  profit  in  relation  to  the 
increase  of  capital  value  which  is  of 
particular  significance,  and  these  are  much 
more  easily  got  than  the  absolute  level  of 
the  capital.  But  nevertheless  in  certain 
circumstances  one  would  be  interested  in 
calculating  a ratio  of  the  kind  to  which 
you  have  referred,  even  though  one  knew 
it  was  not  going  to  be  a very  accurate 
calculation.  After  all,  it  seems  to  me  that 
the  take-over  bid  question  does  require 
this  kind  of  investigation.  And  I would 
not  really  agree  that  our  suggestions 
would  tend  to  make  it  more  difficult  to 
calculate  this  ratio.  I may  be  wrong,  but 
my  aim  in  making  the  suggestions  is  to 
provide  more  information  so  that  informed 
people  can  make  these  calculations,  bear- 
ing in  mind  of  course  the  nature  of 
the  company — because  you  cannot  inter- 
pret any  figures  without  taking  into 
account  facts  outside  the  balance  sheet, 
such  as  the  conditions  of  trade,  and  so  on. 
And  I would  have  thought,  although  this 
kind  of  calculation  was  a difficult  one,  the 
kind  of  information  we  have  asked  for 
would  in  fact  make  it  easier  to  carry 
out  than  is  at  present  the  case.  You  would 
get  a better  result.  But  I would  be  the 
first  to  agree  that  no  such  calculation  can 
be  absolutely  right  in  any  sense  of  the 
word,  that  again  it  is  the  gross  discrep- 
ancies one  is  looking  for  rather  than  fine 
measures.  If  for  example  one  found  that 
one  company  was  returning  100  per  cent, 
on  capital  invested,  against  another  one 
returning  2 per  cent.,  I think  perhaps  one 
would  then  have  something  significant, 
but  if  the  difference  was  one  say  between 
40  per  cent,  and  45  per  cent.  I would 
suspect  that  this  was  not  very  significant. 

764.  We  have  had  suggestions  that  the 
company  should  give  more  information 
about  the  age  of  their  assets — that  is  to 
say  the  capital  expenditure,  year  by  year 
or  in  groups  of  years.  I suppose  if  that 
type  of  information  were  given  by  all 
companies  the  investment  analysts  who 
wanted  to  make  the  type  of  calculation 
which  Professor  Baxter  has  in  mind  could 

do  so? Professor  Baxter:  Yes,  that 

would  be  an  enormous  help.  But  it  would 


mean  that  a very  clumsy  sort  of  statement 
would  be  produced,  and  I think  the  com- 
pany ought  to  provide  that  in  nutshell 
form,  which  is  what  you  get  when  you  give 
the  real  profits. 

Mr.  Edey:  Of  course,  shipping  com- 
panies have  sometimes  provided  such 
information  about  their  ships  which  has 
enabled  one  in  many  cases  to  make  this 
kind  of  rough  calculation. 

765.  On  another  matter,  Mr.  Edey, 
you  suggest  a new  form  of  auditors’  report 
in  which  you  refer  to  “ a fair  view  of  the 
company’s  affairs  in  the  light  of  generally 
accepted  accounting  principles  What 
kind  of  accounting  principles  have  you  in 

mind? 1 must  admit  I am  not  very 

happy  with  the  word  “ principles  I 
think  perhaps  “ accounting  rules  ” would 
be  a better  term. 

766.  Later  on  you  do  refer  to  account- 
ing procedures,  and  you  also  refer  to 
accounting  principles.  Perhaps  you 
would  like  to  say  how  you  distinguish 

between  the  two  ? 1 think  what  I had 

in  mind,  in  distinguishing  between  the 
two,  was  that  there  are  certain  fairly  wide 
rules  available  which  are  followed  by 
most  accountants,  and  I think  one  could 
say  that  these  are  broadly  speaking  the 
rules  embodied  in  the  recommendations 
of  the  Council  of  the  Institute  of  Chartered 
Accountants.  They  are  not  a single  set 
of  rules,  because  as  you  know  stock 
valuation  can  be  done  in  many  different 
ways,  nevertheless  there  are  several  sets  of 
such  rules  or  principles,  and  I think  it 
was  this  which  I had  in  mind  in  talking  of 
principles.  Whereas  in  talking  of  pro- 
cedures I had  in  mind  that  when  one  was 
working  within  a given  principle  or  rule 
one  might  very  well  like  to  have  more 
information  about  just  how  it  was  being 
applied.  So  if  it  was  really  a matter  of 
greater  detail — for  example,  one  might  be 
told  that  depreciation  was  being  calculated 
on  a straight  line  method,  which  is  one  of 
the  possible  rules  or  principles  which  are 
included  in  the  Chartered  Accountants’ 
list : then  one  would  like  in  relation  to  a 
particular  company  to  know  the  number 
of  years’  life  which  was  being  assumed  for 
a particular  group  of  assets.  This  is  the 
type  of  thing  which  I thought  might  be 
available  in  the  statement  of  procedures 
followed  by  the  company. 
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161.  I think  that  is  clear.  May  we  now 
look  for  a moment  at  accounting  prin- 
ciples, because  I think  I am  right  in  saying 
the  American  form  of  auditors’  certificate 
does  refer  to  the  consistent  use  of  recog- 
nised accounting  principles? 1 think 

there  is  something  on  those  lines,  yes. 

768.  It  is  a question,  is  it  not,  as  to 
what  are  these  basic  accounting  principles  ? 
Could  I just  put  to  you  one  or  two  to  see 
whether  you  agree  or  not?  I think  at  the 
beginning  I put  to  you,  in  respect  of  the 
balance  sheet,  what  you  might  call  the 
historic  cost  principle,  that  is  the  principle 
of  accounting  on  the  basis  of  historical 
cost  and  not  of  valuation.  You  would  not 
really  wholly  accept  that  principle,  would 

you  ? No,  I do  not  think  I was  using 

“ principle  ” in  quite  that  sense;  I was 
using  it  in  the  sense  of  a rule  of  valuation 
to  be  applied  to  a particular  type  of  asset. 

769.  That  I would  call  procedure 

Perhaps  procedure  would  have  been  a 
better  term,  then  one  can  talk  of  procedure 
stated  in  more  general  terms  and  pro- 
cedure stated  in  more  detailed  terms. 

Professor  Baxter : I think  what  we  are 
trying  to  get  at  is  more  a statistical 
concept  than  one  of  right  and  wrong.  We 
are  entitled  to  assume  I think  that  an 
overwhelming  majority  of  accountants 
normally  employ  certain  principles  or 
procedures,  not  necessarily  because  they 
are  right;  and  one  would  therefore  in  a 
particular  case,  unless  something  to  the 
contrary  were  said,  assume  that  the 
accounts  had  been  drafted  as  so  many 
other  examples  are;  and  if  they  had  not, 
then  one’s  attention  should  be  drawn  to 
the  discrepancy. 

770.  I see  that,  but  I would  like  to  put 
to  you  a few  of  what  might  be  regarded 
as  the  basic  principles,  because  of  course 
if  there  is  agreement  about  the  basic 
principles  then  the  question  arises  as  to 
how  much  flexibility  should  be  permitted 
within  those  principles.  But  there  is 
difference  of  opinion  no  doubt  as  to  what 
the  basic  principles  should  be.  You 
probably  agree  that  one  of  the  basic 
principles  at  present  is  that  the  balance 
sheet  should  be  in  terms  of  historical  cost, 
it  is  an  account  of  stewardship  relating  to 
the  money  which  has  been  received  and 
expended,  and  so  on.  That  is  a basic 
principle  with  which  you  do  not  wholly 
agree,  and  I think  you  have  explained  why 


you  do  not  wholly  agree.  Another  basic 
principle,  with  which  again  I do  not  think 
you  agree,  is  that  you  should  account  in 
terms  of  money.  There  are,  as  I have 
said  earlier,  three  different  types  of  profit: 
there  is  income  tax  profit,  there  is  the 
money  profit,  and  there  is  the  real  profit. 
You  may  say  there  should  be  complete 
flexibility,  and  any  one  of  those  three 
should  be  allowed  to  be  used  in  the 
annual  accounts  published  under  the 
Companies  Act.  Up  to  now  I think  the 
feeling  of  accountants  has  been  that  the 
basic  principle  should  be  that  profits 
should  be  computed  in  money  terms, 
because  of  the  great  difficulties  which 
arise  when  you  depart  from  money  and 
account  in  terms  of  purchasing  power 
units  or  in  terms  of  the  value  of  the 
particular  goods  you  are  making.  I think 
you  really  do  not  accept  that  basic 
principle,  do  you?  You  do  not  think  it 
should  be  the  purpose  of  the  accounts  to 
show  the  money  position? Agreed. 

771.  The  third  main  accounting  prin- 
ciple I think  would  be  this,  that  you  should 
not  take  account  of  profits  until  they  are 
realised.  I do  not  think  you  quite  agree 
with  that  either,  because  you  favour  the 
idea  of  incorporating  the  results  of  a 
revaluation  of  assets  in  a balance  sheet, 
even  though  the  values  have  not  been 

realised.  Am  I right  about  that? 1 

think  one  must  distinguish  between  a gain 
which  is  so  sure  and  so  liquid  that  it  is 
available  for  dividends,  and  one  which  is 
not;  in  other  words,  I would  say  that 
appreciation — perhaps  that  is  what  I 
should  call  the  unrealised  gain — ought  to 
be  shown,  but  preferably  in  a form  that 
does  not  suggest  to  the  shareholder  that 
there  is  a corresponding  dividend  coming 
to  him. 

772.  Y ou  would  agree  with  the  principle 
to  this  extent,  that  you  would  not  think 
it  right  to  distribute  as  dividend  surpluses 

arising  from  revaluation  of  assets? 

Certainly  not  surplus  due  to  inflation. 

773.  Would  you  think  it  right  that  that 
surplus  should  be  used  for  issue  of  bonus 

shares? 1 think  that  would  be  very 

sensible. 

774.  But  you  would  not  go  as  far  as  to 

say  it  should  be  paid  as  dividend? 

That  would  be  wholly  inconsistent  with 
the  general  conceptions  of  company  law. 
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Mr.  Edey.  I think  the  point  there  would 
be  that  this  really  takes  us  into  a separate 
field  as  to  what  should  be  the  power  of 
directors  in  distributing  the  assets  of  a 
company. 

775.  I think  we  should  perhaps  leave 
that  particular  point,  which  is  a wider  one 
altogether.  We  have  had  quite  a bit  of 
evidence  about  what  should  be  done  with 
these  surpluses  which  arise,  and  it  has 
been  suggested  to  us  from  some  witnesses 
that  those  surpluses  should  be  available 

for  dividend. 1 would  not  like  to  be 

quite  so  definite,  I think  it  depends  on  so 
many  factors,  but  I would  subscribe  to 
the  view  that  if  they  were  distributed,  and 
the  law  permitted  it,  it  should  be  made 
very  clear  what  the  source  of  the  distribu- 
tion was,  because  this  is  a fundamental 
question  from  the  shareholders’  point  of 
view.  After  all,  gold  mining  companies 
do  distribute  in  effect  part  of  their 
capital  in  each  dividend,  because  they  do 
not  provide  for  depreciation,  and  when 
the  life  of  the  mine  is  over  the  shareholder 
hopes  he  has  had  his  capital  back.  I 
would  have  said  that  from  the  point  of 
view  of  the  investor,  the  question  is,  does 
he  really  fully  and  completely  recognise 
what  is  happening. 

776.  I think  you  have  gone  a long  way 
towards  agreeing  with  the  accounting 
principle  that  you  should  not  take  account 
of  unrealised  gains.  You  qualify  it  by 
saying  it  is  quite  reasonable  to  incorporate 
those  unrealised  gains  in  the  capital,  and 
there  may  be  exceptional  cases  where  they 

should  be  distributed  and  so  on. 1 

think  the  rationale  is  that  where  the  profit 
is  not  realised,  the  evidence  for  the  value 
is  much  worse  than  when  it  is  realised. 
It  is  a matter  of  evidence.  When  you 
have  a thing  in  cash  or  a debt  there  is  good 
evidence  that  it  is  worth  the  stated  value, 
but  when  it  is  simply  said  that  it  is  worth 
a certain  amount  that  is  just  a personal 
opinion.  So  I would  agree  with  that. 

777.  The  fourth  principle  would  I 
suppose  be  this,  would  it  not,  that  you 
regard  the  life  of  the  business  as  being 
indefinite  and  permanent,  the  purpose  of 
that  being  of  course  that  you  provide  for 
your  depreciation  or  amortisation  of  assets 
in  accordance  with  the  life  of  the  asset 
and  without  regard  to  the  life  of  the 
business.  There  are  exceptions  to  that,  of 


course — mining  companies,  and  so  on — 
but  broadly  that,  I think,  would  be  the 

accounting  principle,  would  it  not? 

Professor  Baxter'.  Yes. 

778.  I thought  I would  just  put  to  you 
those  four  basic  principles,  because  they 
are  important  to  our  discussion.  What 
troubles  me  a little  about  your  suggestion, 
Mr.  Edey,  is  this:  would  it  really  be  any 
help  to  shareholders  to  be  told  that 
generally  accepted  accounting  principles 
had  been  used,  assuming  we  could  agree 
what  generally  accepted  accounting  prin- 
ciples were?  If  we  could  agree,  would  it 
be  any  help  to  tell  them  they  had  been 
used,  unless  there  were  a record  somewhere, 
a statement  clearly  on  record  as  to  what 

those  accounting  principles  were? 

Mr.  Edey\  I agree.  In  a certain  sense  the 
situation  at  present  is  that  accounts  are 
prepared  on  the  basis  of  rules  which  are 
fairly  generally  accepted,  but  which  vary. 
Shareholders  have  not  got  access  to  any 
particular  source  of  information,  unless  of 
course  they  buy  the  publication  of  the 
Institute  of  Chartered  Accountants.  And 
I have  wondered,  since  writing  the  memo- 
randum, whether  it  would  not  be  appro- 
priate to  have  so  to  speak  a standard  set 
of  rules  (or  perhaps  it  would  be  better  to 
talk  of  some  standard  sets  of  rules,  since 
there  are  variations,  for  example,  in  stock 
valuation  methods)  not  in  the  sense  of 
standards  which  were  approved  as  being 
the  right  ones — the  only  ones  which  could 
be  used — but  in  the  sense  of  standards 
which  were  most  commonly  used,  which 
were  the  ordinarily  accepted  standards; 
and  that  perhaps  there  might  be  some- 
thing to  be  said  for  such  standards  being 
incorporated  in  a statutory  instrument, 
or  something  of  that  kind,  as  a result  of  a 
recommendation  of  a committee.  I have 
not  thought  about  this  very  deeply,  but 
I do  agree  fully  with  your  general  point 
that  it  would  be  of  considerable  advantage 
to  shareholders  to  have  easily  available 
sets  of  rules  which  could  be  referred  to  in 
an  auditors’  report,  and  there  would 
clearly  have  to  be  more  than  one  set. 

779.  I think  my  point  was  really  rather 
the  narrower  one,  that  it  would  not  help 
shareholders  very  much  if  we  merely 
adopted  your  suggestion  of  putting  these 
words  into  the  audited  report  unless  at 
the  same  time  there  was  some  method  of 
recording  what  those  principles  were.  Y ou 
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agree  with  that,  do  you  not?  The  prob- 
lem, of  which  you  are  well  aware,  has 
arisen  in  America  where  they  do  use  these 
forms  of  words  and  it  is  causing  them 

some  anxiety. 1 would  agree  with  that 

and  adopt  your  earlier  suggestion  of  not 
using  the  word"  principles  ” and  speaking 
about  “ procedures 

780.  It  would  be  one  of  many  different 

procedures? Yes. 

781 . Consider  the  question  of  deprecia- 
tion and  leave  aside  the  question  of 
replacement  or  historical  costs.  Within 
the  broad  principle  that  depreciation 
should  be  provided  over  the  life  of  the 
asset  and  not  over  the  life  of  the  business, 
there  is  the  straight-line  method  and  the 
reducing  balance  method  of  calculating 
depreciation.  Your  thought  is  that 
people  should  apply  one  or  other  of  those 
anyway  and  not  some  arbitrary  method  of 

their  own  choosing? 1 was  not  quite 

saying  that.  I would  say  that  if  they 
wanted  to  go  outside  that  range  they  must 
make  it  clear  beyond  a peradventure  that 
they  had  done  so. 

782.  Some  witnesses  have  gone  further 
than  that  and  said  that  companies 
should  state  which  of  those  methods  they 
had  employed,  and  indeed  should  disclose 
the  rates  of  depreciation  of  the  principal 

assets. 1 would  accept  that,  that  would 

be  my  view  too,  certainly,  as  to  which 
methods  have  been  used  and  if  possible 
the  rates;  certainly  if  that  is  practicable 
I would  agree  with  that. 

783.  Now  may  we  turn  to  the  subject 

of  disclosure.  You,  Mr.  Edey,  say  in 
your  memorandum  that  if  disclosure  of 
any  of  this  information  incidentally 
assisted  the  competitors  of  a company, 
this  would  be  a very  good  thing  and  in  the 
public  interest.  But,  presumably,  in  that 
case  the  disclosure  might  be  against  the 
interests  of  the  company’s  present  share- 
holders? Suppose,  for  example,  that  the 
shareholders  of  a company  decided  that 
disclosure  of  turnover  and  cost  figures 
would  assist  actual  or  potential  competi- 
tors and  would,  therefore,  be  against  their 
interests.  In  your  view  the  law  should 
insist  nevertheless  on  publication?  In 
whose  interest? In  the  public  interest. 

784.  You  think  in  certain  matters  the 
public  interest  should  override  that  of 


the  present  shareholders? Indeed.  It 

is  one  of  the  features  of  our  free  market 
system  that  changes  must  take  place  in 
the  system  and  some  of  these  changes 
will  be  adverse  to  particular  groups  of 
people,  particular  bodies,  and  this  is  part 
of  the  price  we  pay  for  the  system,  so  I 
would  say  this  is  an  overriding  considera- 
tion. 

Professor  Baxter : The  shareholder  is 
getting  the  great  privilege  of  limited 
liability,  and  it  is  not  unreasonable  to  ask 
him  in  return  to  give  up  a certain  amount 
of  feather-bedding. 

785.  I can  see  your  point.  I just  wanted 
to  get  it  clear.  You  are  both  strongly  of 
the  opinion  that  much  more  information 
ought  to  be  made  available  in  company 
accounts.  Mr.  Edey,  you  say  that  “ the 
aim  of  company  law  should  be  to  place 
shareholders  as  closely  as  is  reasonably 
possible  in  the  position  of  directors  in 
the  provision  of  information  ”.  You  do 
not  think  that  would  be  going  rather  far 
and  make  it  difficult  for  the  management 
if  all  this  type  of  information  was  avail- 
able to  competitors? Mr.  Edey : That 

is  why  I put  the  word  “ reasonably  ” in. 
What  I meant  was  that  the  nature  of  the 
information  which  is  important  for  the 
shareholders  to  have  is  the  same  as  that 
which  management  have.  After  all,  in 
the  last  analysis  the  shareholders  in  some 
circumstances  are  the  managers.  You 
have  owner-controlled  companies  where 
the  shareholders  and  managers  are  the 
same.  But  I do  agree  that  in  the  public 
company  and,  indeed,  in  any  company, 
it  would  not  be  practicable  to  give  the 
shareholders,  as  shareholders,  all  the 
information  which  the  management  would 
have.  I think  I would  distinguish  broadly 
between  the  plans  of  management  for  the 
future  and  what  has  happened  in  the  past. 
I think,  on  the  whole,  I would  be  prepared 
to  disclose  most  of  what  has  happened  in 
the  past.  There  may  be  some  things 
which  one  would  not  want  to  give  away, 
the  company’s  secret  processes  and  so  on, 
and  if  you  gave  the  shareholders  the 
budgets  on  which  the  management  were 
planning  this  would  put  the  management 
in  an  impossible  situation — although,  of 
course,  this  is  just  what  the  shareholder 
would  like  to  have  as  an  investor.  I 
cannot,  I am  afraid,  give  a principle  for 
distinguishing  here.  I think  it  is  a matter 
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of  good  sense  and  going  as  far  as  one 
reasonably  can  without  damaging  the 
management’s  method  of  procedure. 

786.  I think  I understand  your  view. 

I would  now  like  to  turn  to  a rather 
different  aspect.  The  Cohen  Committee 
noted— and  I do  not  think  matters  have 
changed  very  much  in  this  respect— that 
the  average  investor  was  not  closely 
interested  in  the  companies  in  which  he 
invested.  Have  you  any  evidence  that 
investors  generally  are  anxious  to  have 
more  information  about  companies  or  is 
it  your  case  that  the  professional  invest- 
ment analyst  and  financial  journalist 
generally  lacks  information  which  is 
essential  to  their  task  of  advising  the 

public? It  would  be  my  view  that  it  is 

the  informed  shareholder,  the  investment 
management  of  the  financial  institution 
and  the  financial  commentator  who  need 
this  information.  I think  the  ordinary 
shareholder  would  like  to  have  it,  not  as 
raw  material,  but  after  processing  through 
the  financial  press. 

787.  Is  that  your  view  too  ? Profes- 

sor Baxter : Certainly.  An  investor  does 
rely  on,  for  example,  stockbrokers’  circu- 
lars to  draw  his  attention  to  anything  that 
is  going  wrong. 

788.  Professor  Baxter,  you  suggest  that 

the  particular  trading  figures  should  be 
given  showing  the  main  revenue  items  and 
the  main  costs.  Am  I right  in  thinking 
that  what  you  have  in  mind  as  regards 
expenditure — I think  I am  quite  clear 
what  you  have  in  mind  about  revenue — 
is  that  figures  should  be  given  of  wages, 
materials  consumed,  overhead  expenses, 
that  kind  of  thing,  is  that  what  you  have 
in  mind? Yes. 

789.  You  know,  of  course  that  many 
businesses,  particularly  large  businesses, 
do  not  usually  provide  those  kind  of 
figures  for  their  directors.  They  usually 
provide  departmental  results — results  of 
different  divisions  of  the  business — and 
with  modem  accounting  systems,  the 
accounts  show  comparison  of  performance 
against  standards  rather  than  actual 
figures,  and  you  end  up  with  the  profit  and 
loss  account  which  shows  a statement  of 
“ variances  Do  you  think  that  figures 
of  wages,  materials  consumed,  and  so  on 
should  be  prepared  specially  for  the  share- 
holders if  they  are  not  in  fact  provided 


for  the  management? Yes.  I am 

afraid  this  would  be  a slight  extra  cost. 

790.  What  value  do  you  think  they 
would  be  to  shareholders?  Could  you 

amplify  your  views  on  that? It  is  easy 

to  belittle  the  importance  of  any  given 
figure,  say  that  for  wages.  But  if  there 
were  some  dramatic  change  in  it,  then 
the  analyst  would  start  to  ask  what  was 
happening  and  it  might  be  that  something 
of  considerable  interest  to  the  shareholder 
would  emerge.  I feel  no  given  set  of  figures 
can  meet  all  the  needs  and  be  free  from 
criticism,  but  I think  that  what  I have  in 
mind  is  probably  the  best  compromise 
available.  In  support  of  this  view  I would 
appeal  to  American  practice  where  these 
figures  are  considered  by,  I suppose,  the 
world’s  most  critical  group  of  analysts  as 
being  useful  and  something  they  would 
not  go  without.  One  small  point  on  your 
suggestion  about  the  “ statement  of  vari- 
ances ” form  of  revenue  account.  Would 
it  not  be  true  to  say  that  the  revenue 
account  of  a really  big  company  is  a 
consolidation  of  the  accounts  of  all  sorts 
of  departments,  and  that  the  “ variance  ” 
form  of  presentation  must  have  already 
disappeared  from  the  consolidated  ac- 
counts that  are  put  before  the  directors? 
You  cannot  just  add  together  a lot  of 
“ standard  cost  ” reports  and  get  anything 
sensible.  So  in  the  case  of  the  really  big 
company  the  directors  already  receive  cost 
figures  of  a kind  suitable  for  shareholders. 

791.  I think  you  may  have  and  I would 
not  suggest  that  they  are  difficult  to 
obtain.  But  I wonder  whether  they  would 
have  any  great  value  to  the  shareholders 
if  they  have  no  particular  value  to  the 
directors.  I accept  your  point  it  is  done 
in  America  and  has  been  done  for  some 
time.  I am  not  suggesting  in  any  way 
that  your  suggestion  is  not  a good  one 
but  I am  trying  only  to  inform  my  own 
mind  as  to  what  real  advantage  there  is 

in  it. 1 think  it  gives  a complete 

picture  which  is  interesting  at  any  rate  and 
on  occasion  would  draw  attention  to 
some  change  in  trend  that  is  taking  place. 

792.  I would  like  now  to  consider  Mr. 
Edey’s  suggestion  about  disclosure  of  the 
accounting  procedure  by  way  of  filing  a 
detailed  statement  of  it.  I think  you  were 
not  quite  in  agreement  with  this.  Professor 
Baxter.  If  you  put  it  only  on  a file  in 
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Bush  House  the  shareholders  all  over  the 
country  cannot  have  access  easily  to  that 
information.  It  is  true  that  there  are 
stockbrokers  and  professional  advisers 
who  would  have  access  to  it,  but  is  it 
really  right  in  principle  that  a great  deal 
of  information  about  the  accounts  of  a 
company  should  be  available  to  those  who 
take  the  trouble  or  are  able  to  go  and 
examine  the  files  of  the  Registrar  which 
would  not  be  available  to  the  other  share- 
holders?  Mr.  Edey : My  suggestion 

was  really  intended  to  deal  with  the  prob- 
lem that  if  there  was  a large  amount  of 
information  to  be  given  it  might  greatly 
overload  the  accounts.  But  on  reflection 
I think  perhaps  such  a statement  of  pro- 
cedure might  not  generally  be  necessary. 
I think  that  probably  in  most  cases  one 
could  give  the  information  I am  suggesting 
in  the  accounts.  I think  it  would  depend 
partly  on  how  much  detail  was  given.  It 
seems  to  me  that  if  attention  were  given 
to  requiring  companies  to  provide  a good 
deal  more  information  about  their  ac- 
counting procedures,  you  would  probably 
have  to  have  some  kind  of  standard 
questionnaire  in  which  companies  would 
be  asked  to  give  the  necessary  informa- 
tion. For  example,  they  would  be  asked 
whether  they  were  following  a stated 
standard  accounting  procedure  and  if  they 
had  departed  from  it  in  any  particular. 
If  the  answers  to  this  questionnaire  were 
sufficiently  short  to  go  into  the  annual 
accounts  it  would  certainly  be  far  better 
than  if  they  were  filed  at  Bush  House. 

793.  I think  I have  your  views.  It  is 
quite  an  important  matter  that  we  have 
to  consider,  because  if  the  view  were  taken 
that  it  would  not  be  right  to  have  a 
separate  statement  filed  at  Bush  House 
which  would  not  be  available  to  all  share- 
holders, and  that  all  information  should 
be  in  the  annual  accounts,  that  would 
affect  the  amount  of  information  it  would 
be  practicable  to  insist  on  companies 

giving. That  is  the  point.  You  could 

ask  for  a lot  more  information  if  you  only 
had  to  file  it. 

794.  Mrs.  Naylor : Would  it  not  be 
practicable  for  shareholders  to  write  for 
a copy  of  this  statement  of  the  procedures 
used  in  the  same  way  as  they  can  now 
request  a copy  of  the  shareholders’  list? 

1 should  have  thought  this  was 

perfectly  possible. 


795.  Professor  Gower:  It  is  also  the  case 
that  there  is  now  available  on  the  com- 
pany’s register,  information  which  may  be 
of  great  relevance  but  which  is  not  included 
in  the  accounts,  and  therefore  the  share- 
holder who  goes  to  inspect  the  accounts 
gets  information  denied  to  one  who  does 

not. Professor  Baxter : The  Securities 

Exchange  Commission  in  the  United 
States  gets  great  quantities  of  information 
which  is  not  given  in  shareholders  reports. 
I do  not  think  that  is  an  ideal  system. 

796.  Mr.  Lawson : I have  one  or  two 

more  questions.  Professor  Baxter,  you 
suggest  that  there  should  be  less  onerous 
requirements  for  small  than  for  larger 
companies.  Y ou  are  referring  particularly 
to  progress  reports,  half  yearly  accounts, 
and  so  on? Yes. 

797.  Would  you  think  that  that  distinc- 
tion between  what  a large  public  company 
should  provide  and  what  a small  company 
might  reasonably  be  expected  to  provide 
is  valid  over  a wider  field  than  just  this 
particular  aspect  of  quarterly  or  half 
yearly  accounts  ? Would  you  accept  the 
general  principle  that  there  should  be  less 
information  from  smaller  companies  than 

from  large? Yes,  I think  so.  I take  it 

that  the  form  of  annual  accounts  and  so 
on  would  be  identical  in  both  cases.  But 
I had  in  mind  that  once  a year  would 
probably  be  enough  for  the  small  com- 
pany, and  twice  for  the  medium,  and 
something  extra  in  the  case  of  a very  big 
one. 

798.  I was  wondering  whether  your 
suggestion  went  even  further  than  that  to 
the  point  of  the  kind  of  information  we 
have  recently  been  talking  about.  If  one 
had  this  file  of  additional  information  and 
so  on  would  you  have  rather  more 
detailed  requirements  for  a large  company 
than  for  a small  one  ? I know  you  do  not 
deal  with  that  in  your  paper.  I was  asking 
for  your  views  about  it  Perhaps  you  have 

not  thought  about  it? 1 have  not 

thought  about  it. 

Mr.  Edey : I am  concerned  particularly 
with  the  public  company  where  there  has 
been  a public  issue  of  shares  and  there 
are  very  likely  a large  number  of  minority 
shareholders  who  are  unable  to  get  infor- 
mation except  in  so  far  as  it  is  published 
annually  or  quarterly.  With  the  private 
company  one  would  expect  a small 
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number  of  shareholders  and  no  public 
issue;  one  would  expect  the  shareholders 
to  make  more  efforts  on  their  own  to  get 
information  before  they  became  share- 
holders. I should  have  thought  the  case 
for  statutory  disclosure  of  more  informa- 
tion applied  much  more  strongly  to  public 
companies. 

799.  Another  point  that  neither  of  you 
touched  on;  what  do  you  think  about 
exempt  private  companies  ? Do  you  think 
they  should  continue  to  enjoy  their  exemp- 
tion from  filing  accounts  or  do  you  think, 
having  the  privilege  of  limited  liability, 
that  they  should  all  file  their  accounts? 

Professor  Baxter:  I suppose  the 

answer  is  that  one  must  for  practical 
reasons  draw  the  line  somewhere.  From 
the  standpoint  of  the  economist,  it  would 
be  a good  thing  if  every  private  person 
had  to  publish  his  profit  and  loss  account; 
but  there  would  be  a lot  of  opposition  to 
that  and  great  difficulty.  There  is  this 
extremely  important  extra  reason  for 
adopting  a guiding  line  based  on  the  public 
company:  in  this  case,  the  investor  is 
usually  an  absentee.  He  is  detached  from 
management  and  he  should  be  given  a lot 
of  guidance;  whereas  one  normally  does 
not  put  any  money  into  an  exempt  private 
company  unless  one  knows  those  respon- 
sible and  has  personal  contact  with  them. 
So  I should  think  this  would  be  quite  a 
sensible  dividing  line. 

800.  Yes.  Do  you  agree  with  that  view? 

Mr.  Edey : I think  so,  yes.  X would 

have  thought  that  in  the  exempt  private 
company  one  was  not  interested  so  much 
in  shareholder  protection  as  in  creditor 
protection,  and  one  should  attack  this 
from  the  point  of  view  of  the  Official 
Receiver  and  the  kind  of  things  which 
have  come  up  in  liquidation  proceedings 
and  so  on,  on  which  I am  not  an  expert 
so  I would  not  like  to  give  an  opinion.  I 
should  have  thought  it  should  really 
depend  on  that  kind  of  thing  whether 
exempt  private  companies  should  be  re- 
quired to  file  accounts. 

801.  We  have  had  evidence,  mainly 
from  that  point  of  view,  suggesting  they 
should  be  forced  to  file  accounts.  Two 
more  questions.  Mr.  Edey,  you  deal  with 
the  law  relating  to  dividends  and  suggest 
that  it  should  “ be  illegal  for  directors  to 


distribute  dividends  if  thereby  they  en- 
dangered the  solvency  of  the  company  in 
the  short  or  longer  run  ”.  At  the  time  the 
decision  is  taken  it  will  generally  be  a 
matter  of  judgment — not  of  fact — whether 
a particular  distribution  is  likely  to  en- 
danger the  solvency  of  the  company.  Do 
you  think  it  would  be  reasonable  to  make 
directors  criminally  liable  for  what  might 

be  bad  judgment  on  their  part? 1 am 

not  quite  sure  about  it  but  I think  there  is 
some  provision  at  the  moment  in  the 
Companies  Act  which  in  certain  circum- 
stances would  make  the  directors  either 
criminally  or  civilly  liable  for  distributing 
dividends  even  if  there  was  a profit,  if  this 
meant  that  creditors  would  go  unpaid.  I 
am  not  sure  about  this,  it  is  a legal  point. 

802.  But  it  is  that  kind  of  thing  you 

would  like  to  see  strengthened? Yes. 

It  seems  to  me  that  this  is  perhaps  one  of 
the  things  that  seems  to  emerge  when  one 
reads  the  old  audit  cases.  A good  deal 
of  emphasis  was  put  on  this  issue  in  the 
judgments,  that  a fair  amount  of  latitude 
should  be  allowed  in  the  calculation  of 
profit,  but  it  was  always  wrong  to  distri- 
bute profits  if  it  was  not  done  bona  fide. 
If  the  directors  were  distributing  dividends 
one  would  expect  them  to  do  it  bona  fide. 
One  would  want  evidence  as  to  whether 
they  had  looked  at  the  effect  of  the 
distribution  on  the  position  of  the  com- 
pany and  made  their  decision  as  one 
would  expect  a reasonable  business  man 
to  make  it.  I imagine,  though  I am  not 
a lawyer,  that  this  is  a difficult  field  in 
which  to  show  that  bad  faith  existed  but 
I should  have  thought  there  were  circum- 
stances when  the  directors  could  be 
shown  not  to  have  acted  prudently 
or  acted  so  imprudently  or  quite  clearly 
fraudently  as  to  be  held  liable.  The  kind 
of  thing  I had  in  mind,  among  others,  was 
that  a company  might  clearly  be  getting 
into  severe  difficulties  and  they  might  go 
on  paying  ordinary  dividends  to  the  detri- 
ment of  debenture  holders  in  the  longer 
run.  I think  it  is  possible  for  this  situation 
to  arise  and  to  be  allowed  if  one  applies 
merely  the  normal  dividend  distribution 
rules  which  have  emerged  from  cases.  Of 
course,  these  rules  allow  one  to  distribute 
profit  on  the  face  of  it  even  after  past 
losses,  and  in  certain  cases  even  if  depreci- 
ation has  not  been  provided.  That  was 
the  kind  of  thing  I had  in  mind.  It  may 
not  be  very  important. 
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803.  My  final  question,  Professor  Bax- 
ter. You  touch  on  the  situation  which 
quite  frequently  arises  in  practice  where 
capital  or  some  part  of  it  has  been  lost. 
You  suggest  that  it  should  be  made  illegal 
for  any  dividend  to  be  paid  until  the 
capital  has  been  made  good,  but  then  you 
say  that  individual  cases  might  merit 
some  special  loophole.  Have  you  any 

particular  loophole  in  mind  ? Professor 

Baxter : I think  my  idea  was  this.  I would 
not  like  a statute  to  be  so  firm  that  it 
would  prevent  a court  from  agreeing  to 
some  reconstruction  that  was  approved  by 
all  the  creditors,  the  shareholders,  and  so 
on. 

804.  Professor  Gower : The  case  you 

have  in  mind  is  a scheme  for  capital 
reduction  which  would  be  approved  under 
the  existing  law? Yes. 

805.  You  say  you  should  not  be 
allowed  to  pay  a dividend  in  the  circum- 
stances we  have  been  considering  unless 

you  get  a formal  reduction  of  capital  ? 

I have  said  that  would  be  a much  more 
logical  arrangement  than  the  present  one. 
Hardly  anyone  is  happy  about  present 
concepts. 

806.  You  drew  a distinction  between 
smaller  and  larger  companies.  Would 
you  go  so  far  as  to  say  there  should  be 
one  accounting  schedule  of  the  Act  apply- 
ing to  the  large  public  company  and  a 
different  one  applying  to  the  private 
company?  If  so,  would  that  not  make 
for  certain  difficulties  when  the  private 
company  changed  over  to  be  a public 
company — presumably  it  is  hoped  it  will? 

1 do  not  think  I meant  to  suggest 

that  there  should  be  different  regulations 
covering  the  full  set  of  annual  accounts. 
The  difference  should  lie  in  whether  or 
not  you  are  required  to  produce  them. 
Once  you  are,  then  I think  the  annual 
accounts  should  be  the  same,  although 
you  might  perhaps  allow  a little  leniency 
if,  as  I hope  you  will,  you  ask  for  more 
frequent  information  from  some  com- 
panies. 

807.  A number  of  people,  apart  from 
yourselves,  have  suggested  that  insurance 
values  of  fixed  assets  should  be  put  in  the 
accounts.  This  has  some  attraction 
because  it  is  simple  and  straightforward 
and  would  not  cause  businesses  a great 
deal  of  trouble.  Mr.  Lawson  put  one 


objection  to  this,  that  it  might  encourage 
the  directors  grossly  to  inflate  the  figure 
at  which  they  insured  their  fixed  assets. 
Would  you  say  that  is  a matter  about 
which  an  auditor  should  have  some 
responsibility?  If  an  auditor  realised  on 
the  face  of  it  that  the  insured  value  was 
suddenly  increased  for  no  apparent 
reason,  would  it  be  his  duty  in  your  view 

to  raise  this  point? Mr.  Edey : I do 

not  see  any  reason  in  principle  why  an 
auditor  should  not  apply  his  mind  to  it. 
Obviously  the  auditor  is  not  capable, 
because  he  is  not  associated  with  the 
business,  of  deciding  what  is  the  right 
insurance  value,  any  more  than  he  can 
decide  what  is  the  right  stock  valuation. 
I suppose  an  auditor’s  procedure  would  be 
to  satisfy  himself  by  questioning  and 
talking  to  people  and  looking  at  the 
written  information  that,  on  the  face  of 
it,  the  proper  values  had  been  adopted 
for  insurance. 

808.  The  other  problem,  of  course,  is 
the  fixed  assets  which  the  company  does 
not  insure.  Some  companies  carry  their 
own  insurance.  What  would  you  do 

about  that? Yes,  this  is  a difficulty 

and  if  you  required  insurance  values  to  be 
disclosed,  it  would  be  important  to  dis- 
tinguish between  those  assets  which  were 
insured  and  those  not  insured.  A small 
insurance  figure  might  otherwise  apply  to 
a large  block  of  assets,  some  of  which 
were  not  insured.  I would  be  prepared 
to  say  we  will  do  without  the  information 
about  uninsured  assets  because  we  are 
trying  to  improve  the  information  avail- 
able but  we  realise  that  there  are  certain 
things  you  cannot  do. 

809.  But  you  would  require  the  com- 
pany to  state  that  certain  assets  were  not 

insured? 1 think  that  would  probably 

be  best.  Alternatively  you  could  ask  the 
directors  to  make  a specific  appraisal  but 
that  might  cause  difficulties. 

• Professor  Baxter : This  is  true  if  the  Act 
says  you  must  show  the  insurance  value. 
But  if  it  says  you  must  give  the  best 
available  value — perhaps  one  found  with 
an  index — then  there  is  no  question  of  the 
directors  having  to  reveal  the  extent  of 
the  insurance,  because  they  would  simply 
substitute  another  acceptable  value  for 
the  insurance  value. 

810.  Some  people  have  suggested  that 
irrespective  of  the  value  shown  in  the 
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accounts  you  should  in  a note  state  the 

value  for  insurance  purposes. 1 think 

the  Act  should  require  something  like 
“ the  value  which  in  the  opinion  of  the 
directors  is  the  best  available  one 

811.  You  would  not  make  an  addi- 
tional check? Mr.  Edey : I am  a little 

worried  about  that  suggestion  because  it 
does  open  the  field  out  so  much.  One 
great  thing  about  the  insurance  figure  is 
that  one  would  expect  directors  to  apply 
their  minds  fairly  carefully  to  it.  It  would 
normally  be  based  on  the  replacement 
value  which  is  the  figure  you  would  be  try- 
ing to  get  at.  This  is  one  of  the  reasons  for 
requiring  a note  of  insurance  values  where 
they  are  available. 

812.  Mr.  Watson : You  advocate  that 
companies  should  publish  interim  state- 
ments of  profits  and  earnings.  Should 
these  be  made  available  to  the  press  or 

direct  to  shareholders? Professor 

Baxter : They  should  be  given  the  same 
publicity  as  the  annual  accounts. 

813.  Therefore  the  opportunity  would 
be  presented  to  the  directors  to  make  a 

comment  on  them  ? 1 think  that  would 

be  reasonable. 

814.  It  perhaps  would  be  desirable  in 

cases  where  the  half  yearly  or  quarterly 
results  had  been  exceptionally  favourable 
or  unfavourable? Yes,  indeed. 

815.  Thank  you  very  much.  I would 
like  to  ask  a question  about  voteless 
shares  which  neither  of  you  have  touched 
upon.  Have  you  any  view  about  their 

desirability? 1 think  there  is  a general 

principle  that  one  wants  to  encourage 
control  by  shareholders  of  their  com- 
panies, and  as  the  voteless  share  weakens 
that  it  is  something  that  I am  against. 

Mr.  Edey'.  My  view  would  be  a little 
more  general  because  I have  not  directed 
my  attention  very  closely  to  this.  But  my 
view  would  be  that  it  would  be  un- 
desirable that  the  control  of  companies 
should  remain  in  the  hands  of  small 
minorities.  I think  that  the  kind  of 
arrangement — whether  it  is  due  to  the  fact 
that  some  shares  have  no  votes  or  due  to 
some  other  arrangement  such  as  inter- 
locking arrangements  between  companies 
— which  effectively  makes  it  impossible 
for  the  majority  of  the  invested  interests 
to  control,  is.  contrary  to  the  general 


principles  on  which  our  free  market 
system  works  and  is  to  be  avoided.  But 
I do  not  think  on  the  face  of  it  I would 
disagree  with  a certain  number  of  voteless 
shares : it  would  really  rest  on  this 
question  of  whether  a very  small  interest 
could  control  the  assets  which  are  owned 
by  a very  large  voteless  interest. 

816.  Mr.  Scott:  Do  you  hold  the  view 
that,  in  preparing  the  accounts  and 
balance  sheet,  directors  and  auditors  have 
a duty  to  the  public  and  not  only  to  the 
shareholders  to  give  the  full  information 
you  have  referred  to,  even  though  that 
information  might,  in  fact,  be  to  the 
detriment  of  the  shareholders  who,  in 

effect,  employ  the  directors? 1 do  not 

think  that  I hold  the  view  the  directors 
should  offer  information  voluntarily  which 
would  be  beneficial  to  the  public  though 
adverse  to  their  shareholders  (though  there 
might  be  circumstances  where  they  had  to 
do  this).  My  view  is  that  the  law  should 
require  certain  things  to  be  disclosed 
because  it  is  in  the  public  interest,  even 
though  this  may  be  adverse  in  some 
degree  to  the  company.  So  there  is  a 
distinction,  I think,  between  putting  a 
duty  on  directors  to  comply  with  the  law 
and  a duty  to  do  things  which  are  not 
required  by  the  law  which  would  be 
adverse  to  the  company. 

817.  Do  you  think  that  your  recom- 
mendation would  impose  somewhat  severe 
burdens  on  the  directors  ? I am  referring 
particularly  to  the  points  you  made  about 
showing  valuation  of  assets  which  I think 
we  all  agree  can  be  an  extremely  difficult 
thing  and  can  be  arrived  at  on  various 
alternative  bases;  and  there  might  be 
repercussions  which  they  had  not  con- 
templated if  the  directors  were  required 

to  state  such  valuations? You  are 

referring  to  balance  sheet  valuations? 

818.  Yes. 1 would  have  thought 

there  were  two  answers  to  this.  First  of 
all,  I have  suggested  that  the  insurance 
value  should  be  taken  in  some  cases  and 
this  does  not  seem  to  me  to  be  anything 
which  should  be  adverse  to  the  directors. 
It  is  a definite  figure  which  is  available, 
one  presumes.  Where  assets  were  valued 
by  outside  valuers  I would  have  thought 
that  this  would  not  throw  any  burden  on 
directors.  I do  not  think  I suggested  a 
valuation  on  the  balance  sheet  other  than 
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those  two  types  of  valuation.  But  if 
directors  took  it  on  themselves  (although 
the  Act  did  not  require  this)  to  value 
assets  which  were  required  to  be  valued, 
instead  of  going  to  valuers,  I suppose  you 
might  say  there  was  a certain  burden 
thrown  upon  them.  But  directors  super- 
vising many  companies  have  revalued 
their  assets  and  I would  not  have  thought 
that  this  had  an  adverse  effect  in  any  case 
that  I can  think  of. 

Professor  Baxter'.  It  is  just  unfortunate, 

I think,  that  inflation  has  imposed  this 
extra  task.  I am  fairly  satified  that,  once 
one  got  the  arrangements  established,  a 
five-year  overhaul  of  this  sort  would  not 
involve  much  trouble  or  difficulty  and, 
indeed,  that  the  figures  are  such  that  the 
directors  should  consider  them  occasion- 
ally in  any  event. 

819.  I am  sure  we  have  all  been  most 
interested  in  your  suggestions  for  the 
improvement  of  the  balance  sheet  and 
accounts  and  in  particular  the  additional 
information  which  you  think  should  be 
given.  Is  it  your  thought  that  these  ideas 
should  be  made  compulsory  under  a new 
Companies  Act  so  that  it  should  lay  down, 
in  fact,  a standard  method  of  accounting 
which  must  necessarily  apply  to  all  com- 
panies, whether  they  are  manufacturing 
companies,  merchanting  companies,  retail 
stores,  insurance  companies,  investment 
companies,  all  carrying  on  widely  different 
businesses  and  therefore  probably  con- 
fronted with  very  differing  problems;  or 
is  it  your  thought  that  accountancy  is  not 
a fixed  science  but  is  constantly  changing 
its  techniques  and  that  it  is  perhaps 
undesirable  to  attempt  to  legislate  because 
that  would  codify  in  great  detail  how 
accounts  should  be  prepared,  and  that 
might  be  out  of  date  fairly  soon  after- 
wards?  Yes,  I think  the  Act  should 

require  periodic  disclosure  of  asset  values 
but  should  not  specify  the  accounting 
or  the  valuation  procedures.  I think  that 
the  question  of  whether  the  revenue 
account  should  be  expressed  in  historical 
or  real  figures  should  be  left  optional;  and 
I agree  entirely  it  is  most  undesirable  to 
lay  down  specific  details  of  how  the 
information  should  be  given. 

Mr.  Edey : Perhaps  I could  add  to  that 
— this  arises  out  of  something  I said  to 
Mr.  Lawson.  I think  there  might  be 


something  to  be  said  for  having  a kind  of 
“Table  A”  in  the  Act  which  did  give 
various  types  of  accounting  procedure, 
one  of  which  one  would  normally  expect 
to  be  adopted  and  to  which  the  company 
could  itself  refer  in  its  reports,  or  even  the 
auditor  might  refer  to  in  the  auditor’s 
report.  If  the  company  went  outside  that 
Table  A then  it  would  be  required  to 
give  special  information  about  just  what 
it  had  done.  But  I would  agree  with 
Professor  Baxter,  you  should  not  put 
company  directors  in  a straitjacket. 

820.  Would  you  not  be  in  the  same 
difficulty  if  you  had  it  in  the  form  of 
Table  A because  Table  A would  have  to 

be  pretty  specific? 1 would  have 

thought  that,  although  the  range  of  com- 
panies is  very  great,  the  range  of  problems 
in  interpretation  of  balance  sheets  tends 
to  be  concentrated  on  particular  points 
such  as  stock  valuation,  depreciation  and 
valuation  of  hire  purchase  debt,  and  I 
should  have  thought  it  would  have  been 
possible — and  after  all,  the  Institute  of 

, Chartered  Accountants  really  has  gone 
some  way  to  doing  this — to  draft  alterna- 
tive standard  types  of  valuation  procedure 
in  some  detail. 

821.  It  is  easier  for  the  Institute  of 

Chartered  Accountants  to  amend  and 
change  their  principles  from  time  to  time 
than  it  is  perhaps  to  alter  some  compul- 
sory part  of  an  Act. 1 would  not  make 

it  compulsory.  The  essence  of  Table  A 
is  that  it  is  not  compulsory  (and  it  might 
be  better  to  incorporate  a set  of  such  rules 
in  a Statutory  Instrument  which  could 
more  easily  be  changed).  But  the  essen- 
tial thing  is  that  these  should  not  be 
compulsory  but  should  be  the  most  com- 
mon standard  procedures.  You  could 
refer  to  these  if  you  adopted  one  or  the 
other,  but  you  would  not  be  bound  to 
adopt  any  of  them  if  you  had  sufficiently 
strong  reasons.  If  directors  wanted  to  go 
outside  them  they  could,  provided  they 
said  that  they  had  not  adopted  one  of 
the  standard  systems,  and  gave  details  of 
what  they  had  done,  either  in  the  accounts 
or  in  some  filed  document. 

822.  Mrs.  Naylor : Mr.  Edey,  I would 
like  to  refer  you  back  to  the  problem  of 
valuing  fixed  assets  of  a concern  where  the 
assets  are  extremely  specific,  such  as  a 
steel  works.  Did  you  say  that  you  felt 
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that  the  importance  to  shareholders  of 
information  about  the  value  of  such 
assets,  however  calculated,  was  less  impor- 
tant than  in  a concern  where  the  assets 

were  much  less  specific? 1 think  that 

in  a sense  what  you  say  is  correct,  that 
where  the  assets  are  very  specific,  except 
so  far  as  scrap  value  is  relevant,  one 
cannot  put  any  particular  significance  on 
a valuation.  I think  it  would,  however, 
be  useful,  as  I said  earlier,  to  have  an 
indication  of  the  kind  of  outlay  which 
would  be  necessary  now  to  reproduce  the 
plant  they  have  got,  not  because  that  in 
itself  is  directly  relevant,  but  because  it  is 
the  next  best  thing  perhaps  to  having  what 
you  would  most  like  to  have,  an  estimate 
of  the  cost  of  reproducing  the  plant  in 
the  best  possible  way  now.  So  that  it 
would  be  helpful,  I think,  to  take  your 
original  cost  and  then  adjust  it  by  using 
a specific  price  index  to  arrive  at  a current 
value,  and  by  applying  depreciation  to  it, 
to  get  the  net  figure.  I did  not  expressly 
say  I thought  the  company  should  be 
required  to  make  this  kind  of  index  and 
calculation  because  there  are  difficulties 
in  index  calculations  and  putting  into  an 
Act  just  what  ought  to  be  done.  I think 
if  you  required  the  insurance  value  to  be 
disclosed  this  might  in  many  cases  deal 
with  the  situation.  I think  it  would  be 
desirable  for  companies  also  to  do  an 
index  number  calculation,  but  I think 
this  should  be  left  to  them. 

823.  Is  your  approach  different  when 
the  assets  are  specific  than  when  they  are 

not  specific? What  you  are  trying  to 

get  at  in  the  case  of  very  specific  assets 
is  what  would  another  efficient  manage- 
ment pay  for  them.  The  alternative  use, 
if  they  are  very  specific,  is  not  by  some 
other  industry  but  by  another  firm  in  the 
same  industry.  I do  not  think  in  principle 
you  can  get  this  very  precise  figure  here 
without  referring  to  profit  itself.  But  I 
think  it  is  of  some  value  to  re-adjust  your 
original  cost  to  bring  it  up  to  modem 
price  levels,  even  if  the  original  directors 
may  have  made  a mistake  in  putting  up 
the  wrong  kind  of  plant  so  in  effect  it  is 
much  more  costly  than  it  should  have 
been. 

Professor  Baxter : One  advantage  of 
having  some  form  of  revaluation,  even 
in  the  case  of  specific  assets,  would  be  to 


let  one  see  whether  or  not  the  depreciation 
figures  were  adequate. 

Mrs.  Naylor-.  Yes. 

824.  Mr.  Lumsden : Is  there  not  a 

danger  in  the  case  of  specific  assets,  if  the 
insurance  or  replacement  value  is  shown, 
which  will  almost  certainly  be  far  higher 
than  the  company  would  get  if  the  com- 
pany were  liquidated,  that  the  share- 
holders might  be  misled? Mr.  Edey: 

I agree  there  is  a danger  it  might  mislead 
some  shareholders  and  I think  it  is  a 
danger  inherent  in  publishing  accounts 
which  one  has  to  accept.  I think  almost 
any  accounting  figure  can  be  misused  and 
can  be  misunderstood  and  I think  again 
this  comes  back  to  the  question  of  a free 
enterprise  economy.  I believe  very 
strongly  in  the  philosophy  of  a free  enter- 
prise economy  that  one  must  accept  that 
some  people  will  make  mistakes  but  one 
hopes  that  the  spread  of  knowledge  will 
deal  with  this.  I accept  your  point. 

825.  You  have  been  suggesting  a 
number  of  ways  in  which  additional  infor- 
mation should  be  given,  the  main  purpose 
being  that  the  financial  analyst  should  be 
able  to  use  the  information  to  advise  the 
shareholders.  But  is  not  there  a real 
danger  that  the  ordinary  shareholder,  who 
likes  to  receive  a report  and  accounts  and 
a reasonably  concise  statement  of  what 
is  going  on,  is  going  to  be  completely 
confused  by  this  enormous  volume  of 
information?  It  seems  to  me  it  is  happening 
already  and  what  you  suggest  will  increase 

that  danger. Of  course  it  is  true  that 

he  might  find  it  difficult  to  find  his  way 
through  the  trees  but  there  would  be 
nothing  to  stop  directors  from  preparing 
a summary  and  this,  I think,  is  done  by 
quite  a number  of  companies  nowadays. 
Shareholders  who  did  not  want  to  read 
further  could  stop  at  the  summary.  Any 
shareholder  who  wants  all  the  informa- 
tion in  three  or  four  figures  is  asking  for 
the  impossible  because  business  is  a 
complex  activity  and  it  just  cannot  be  put 
into  three  or  four  figures,  even  though,  if 
you  know  what  you  are  doing  you  may 
be  able  to  use  three  or  four  figures  to  good 
effect  quite  often.  If  you  are  going  to  be 
a shareholder  in  a company  you  must 
accept  that  you  are  buying  something 
which  is  rather  complex.  But  it  is  open  to 
directors  to  simplify  reports  in  addition 
to  providing  full  information, 
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Professor  Baxter : I think  this  is  an 
argument  for  flexibility  rather  than  con- 
cealment. We  expect  the  accountant  to 
experiment  with  ways  of  giving  exactly 
what  different  readers  want — something 
that  is  very  simple  on  page  one  and 
schedules  at  the  back  for  the  man  who 
wants  to  dig  deeper. 

826.  Following  on  that  and  Mr.  Scott’s 

Question  I think  you  have  agreed  that 
most  of  the  points  you  have  made  are 
really  a matter  for  accounting  practice 
which  would  be  built  up  by  the  profes- 
sional institutes  rather  than  by  specific 
legislation? Yes. 

Mr.  Edey : Except  in  so  far  as  our 
suggestions  have  been  for  greater  dis- 
closure of  what  accounting  practice  is 
being  followed,  and  such  points  as  the 
disclosure  of  insurance  values. 

827.  Could  I just  ask  on  the  question 
of  private  companies,  I was  not  quite 
clear  whether  you  wanted  full  information 
of  re-valuation  of  assets  and  all  such  things 
to  be  given  in  the  case  of  private  companies 
or  whether  your  recommendations  were 
really  limited  to  those  companies  which 
were  seeking  money  from  the  public  in 

one  way  or  another  ? Professor  Baxter : 

There  I think  the  distinction  is  whether 
you  are  doing  it  for  investors  or  for 
creditors.  From  the  standpoint  of  the 
investor,  I do  not  think  it  is  necessary  to 
give  all  this  information,  except  in  the 
case  of  the  public  company.  But  I do  not 
know  the  extent  of  the  loss  to  creditors 
in  the  case  of  the  rather  unsavoury  or 
unwise  small  private  company.  If  you 
receive  a substantial  volume  of  evidence 
which  suggests  that  things  are  worse  there, 
or  could  become  much  worse  in  the  case 
of  depression,  then  I think  the  suggestions 
we  have  been  making  would  be  useful  for 
the  creditor,  and  perhaps  legislation  should 
have  a wider  ambit  than  we  have  suggested. 

828.  On  the  question  of  disclosure  you 
did  state.  Professor  Baxter,  that  the  public 
interest  should  override  the  interests  of 
the  shareholders  so  as  to  require  disclosure 
of  certain  things  even  where  it  was  thought 
it  was  not  in  the  interests  of  that  particular 
company.  I just  wondered  how  far  you 
would  go  with  public  interest — what  you 
meant  by  it  ? It  does  seem  to  me  possible 
that  such  a requirement  could  compel  a 


company  in  this  country  to  make  disclo- 
sures which  would  not  be  to  the  public 
interest  here  but  would  benefit  a competi- 
tor, shall  we  say,  in  Japan.  Would  that 

be  in  the  public  interest? Unless  there 

is  some  question  of  national  defence,  I 
think  so.  As  a consumer,  I think  I would 
be  better  off  if  a Japanese  company 
stepped  in. 

829.  Mr.  Brown:  Is  not  legislation 
necessarily  concerned  with  those  who 
might  not  act  in  good  faith  ? Such  people 
might  use  the  flexibility  which  you  have 
advocated  not  to  give  a fair  presentation 
of  the  situation  but  to  paint  the  particular 
picture  they  wanted  to  paint  at  the  time? 

Yes.  This  is  a question  where  one 

can  state  the  principle  easily  but  its 
implementation  really  depends  on  clever 
draftsmanship.  I think  we  probably  all 
agree  that  we  want  to  lay  down  a certain 
minimum  requirement,  but  leave  people 
free  to  build  on  that  and  give  more  when 
the  occasion  arises.  The  great  difficulty 
in  drafting  here  is  to  lay  down  a minimum 
that  does  not  also  become  a maximum. 
All  I can  say  is  that  draftsmen  in  the 
past  have  been  extremely  successful  in 
this  respect  and  I think  we  can  rely  on 
them  still. 

830.  My  particular  point  is  the  more 
flexibility  is  introduced  the  greater  is  the 

risk  that  it  may  be  misused. Mr.  Edey : 

I think  that  is  true.  However,  one  should 
take  some  risk  in  the  interests  of  improve- 
ment. Moreover  there  are  the  auditors 
to  confirm  that  the  accounts  present  a fair 
picture  so  that  I think  this  danger  is 
probably  not  very  great. 

831.  Mr.  Althaus : I think  you  were  in 
favour  of  giving  more  information  about 
the  age  of  assets : Mr.  Edey  mentioned  the 
shipping  industry  which  was  one  in  which 
it  could  be  easily  done.  However,  in  the 
case  of  companies  with  complex  and 
widely  spread  interests  such  as  Imperial 
Chemical  Industries,  where  processes  are 
being  changed  all  the  time,  the  provision 
of  such  information  would  surely  impose 
the  maximum  burden  on  the  directors  and 
would  give  the  minimum  assistance  to 

shareholders  and  commentators? 1 

think  we  would  agree  very  much.  As  a 
matter  of  fact  this  suggestion  about  the 
age  of  assets  did  not  come  from  us.  The 
age  of  assets  in  certain  cases  would  give 
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useful  information  but  I quite  agree  that 
it  would  not,  in  the  type  of  company  which 
you  have  cited,  be  practicable  to  provide 
it. 

Professor  Baxter'.  One  of  the  great 
advantages  of  revaluation  is  that  it  does 
automatically  give  you  enough  informa- 
tion in  a nutshell  about  age.  If,  as  in  the 
case  of  I.C.I.,  you  have  a five-yearly  re- 
valuation, then  it  would  probably  be 
superfluous  to  publish  long  lists  of  assets 
by  date. 

832.  Chairman : Section  149  lays  on  the 
company,  or  its  directors,  the  duty  of 
producing  a balance  sheet  giving  a true 
and  fair  view  of  the  state  of  affairs  of  the 
company  at  the  end  of  the  financial  year 
and  it  lays  on  them  a corresponding  duty 
about  the  profit  and  loss  account.  Then 
certain  further  requirements  are  laid  down 
and  each  of  the  provisions  of  this  section 
is  made  an  offence  punishable  by  fine  or 
imprisonment.  Would  you  not  agree  that 
this  penal  section  must  be  regarded  as 
imposing  a minimum  rather  than  as 
requiring  directors  to  conform  with  what- 
ever may  be  the  best  standards  of  account- 
ing according  to  one  or  other  school  of 

thought  in  the  field  at  the  moment? 

Yes. 

833.  So  that  what  one  wants  is  a method 

of  accounting  which  complies  with  the 
requirements  of  the  section  and  is  so 
framed  that  it  is  possible  to  say  if  a 
prosecution  arises  that  the  director  con- 
cerned has  or  has  not  complied  with  the 
Act? Yes. 

834.  And  for  the  rest  it  is  a matter  of 
pious  hope  that  companies  and  their 
accountants  and  auditors  will  study  to 
improve  and  gradually  make  their  accounts 
more  useful  and  more  informative,  and 
that  no  man  should  be  put  in  peril  by  an 

ambiguity? Mr.  Edey : I think  the 

primary  point  which  I would  like  to  put 
forward  is  that  we  should  like  more 
information  of  what  has  been  done — 
what  calculations  have  been  made  in 
preparing  the  accounts.  The  calculations 
that  have  been  made  in  preparing  the 
accounts  are  not  an  ambiguity.  They 
are  things  which  are  actually  written 
down  on  paper  and  can  be  checked  by 
audit.  I would  say  that  anything  which 
required  any  disclosure  of  how  accounts 
had  been  prepared  was  not  a thing  which 
would  put  anyone  in  peril  from  ambiguity. 


835.  Supposing  it  was  decided  to  prose- 
cute someone  for  not  complying  with  the 
accounting  provisions  of  the  Act  would 
he  not  enlist  the  aid  of  the  best  accountant 
he  could  find  to  show  that  he  had  done 
everything  that  was  proper  and  would  not 
the  prosecutor  enlist  the  aid  of  another 
eminent  accountant  to  show  what  he  did 
was  wholly  wrong  and  these  two  gentle- 
men would  give  their  evidence  and  at  the 
end  of  it  all  supposing  the  court  held  that 
the  method  advocated  by  the  prosecution 
was  the  better,  what  then?  Has  the  man 

committed  an  offence? That  was  not 

the  situation  I was  envisaging.  It  was 
as  follows.  Suppose  that  the  stock  had 
been  valued  by  the  directors  on  the  basis 
of  current  market  values  but  that  in  the 
accounts,  having  been  required  to  disclose 
how  they  had  valued  them,  they  had  said 
that  the  stock  had  been  valued  on  the  basis 
of  original  cost.  Let  us  further  suppose 
that  market  values  had  risen  since  they 
were  bought  by,  say,  30  per  cent.  Then 
the  accounts  would  show  the  stocks  valued 
at  a figure  30  per  cent,  higher  than  they 
would  have  shown  if  the  valuation  had 
been  done  on  the  basis  stated  by  the 
directors.  This  would  be  susceptible,  I 
would  have  thought,  of  proof. 

Professor  Baxter : To  take  the  case  of 
stock  again,  there  could  be  no  doubt  that 
if  the  company  in  question  had  a stock 
but  id  not  show  any  stock  at  all,  that 
would  be  clearly  illegal.  Secondly,  if  it 
shows  a stock  but  does  not  reveal  the 
method  by  which  it  has  valued  the  stock, 
then  that  is  an  obvious  offence;  similarly 
if  it  lies  about  the  valuation  method 
used,  that  is  clear  enough.  Then  you 
come  to  the  case  in  which  it  reveals  its 
method  but  puts  in  a figure  which  is 
doubtful.  It  seems  to  me  that  here  you 
are  in  the  same  position  as  when  prose- 
cuting a man  for  reckless  driving.  It  does 
become  a question  of  opinion  about 
whether  the  figures  are  reasonable  or  not. 

836.  Have  not  the  directors  really  done 
all  that  can  be  expected  of  them  by  way 
of  compliance  with  the  Act  if  they  have 
adopted  a method  of  some  kind,  which  a 
reasonable  accountant  applying  his  mind 
properly  to  the  question  would  consider 
was,  by  and  large,  an  adequate  method 
of  doing  it? Yes,  if  they  have  ex- 

plained what  they  have  done  and  stuck  to 
it,  I think  that  is  true. 
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837.  Then  I would  like  to  consider  a 
practical  aspect  of  this  matter.  I think 
of  a boot  and  shoe  manufacturer.  His 
function  is  to  produce  as  many  boots  and 
shoes  as  he  can  at  competitive  prices  and, 
if  possible,  to  pay  a dividend.  In  the  case 
of  that  manufacturer  you  would  agree  he 
must  have  accounts  of  a sort  to  show 
whether  the  business  is  paying  or  not  and 
he  must  have  accounts  to  show  the  share- 
holders what  they  are  going  to  get  out  of 
it,  and  he  must  have  accounts  to  show 
the  degree  of  credit  worthiness  vis-a-vis 
his  creditors,  must  he  not?  Is  it  right  to 
divert  more  than  is  really  necessary  of  the 
time  of  the  directors  from  the  positive  and 
useful  function  of  producing  good  boots 
and  shoes  at  competitive  prices  to  deal 
with  a mass  of  paper  which  may  or  may 
not  give  useful  information  to  economists, 
statisticians  and  investment  analysts  and 

his  own  competitors  ? Yes.  You  have 

to  compromise.  But  if  the  man  has  got 
reasonable  accounting  methods  and  a 
reasonably  good  accountant,  I do  not 
think  the  extra  work  in  anything  we 
suggest  is  going  to  be  very  big.  May  I 
say  that  the  provision  of  boots  and  shoes 
is  a matter  covering  not  just  the  mechanics 
of  making  boots  and  shoes,  but  also  the 
attraction  of  investment  into  that  industry 
or  not.  So  the  publication  of  reasonably 
clear  accounts  is  only  one  step  in  the 
process  of  physical  production,  and  a 
certain  amount  of  time  and  energy  spent 
on  this  would  not  be  waste. 

Mr.  Edey : May  I make  a comment 
on  that.  The  country  at  any  time  has 
only  a limited  quantity  of  capital  resources 
and  some  system  has  to  exist  by  which 
these  resources  are  diverted  to  one  end 
rather  than  another.  For  example,  in  a 
country  beyond  the  Iron  Curtain  the 
decision  would  be  made  by  the  Central 
Planning  Board.  They  would  say  that 
such  and  such  an  industry  is  to  receive 
so  much  of  the  resources  this  year.  It  is 
the  principle  of  a free  enterprise  economy 
of  the  type  we  have  that  a large  part,  not 
all,  of  the  decisions  of  this  type  should  be 
taken  not  by  Government  planners  but 
by  individual  investors,  by  investment 
managers  of  institutions,  by  everyone  who 
has  available  funds  to  dispose  of.  If 
information  is  not  available  which  tells 
them  where  the  greatest  profitability  lies 
(and  the  greatest  profitability  implies  that 


the  public  are  being  most  satisfied,  pro- 
vided you  have  a competitive  economy, 
since  if  the  public  is  not  satisfied  they  do 
not  buy  your  goods  and  it  is  not  profit- 
able), there  is  a serious  danger  that  the 
resources  of  the  country  will  be  directed 
into  directions  where  they  will  not  most 
satisfy  the  needs  of  the  people  of  the 
country.  So  I would  suggest  that  the 
good  accounting  system  which  provides 
information  about  where  costs  are  lowest 
and  sales  higher  (and  therefore  profitabil- 
ity is  greatest)  is  one  of  the  essential 
mechanisms  of  a free  enterprise  country 
and  of  enormous  importance  from  this 
point  of  view. 

838.  Would  it  not  be  better  to  collect 
such  information  as  you  have  in  mind  by 
means  of  an  economic  census  of  the 
country  as  a whole.  Then  everybody  with- 
out distinction  would  be  required  to 
answer  certain  particulars  about  his 
business  and  so  forth ; would  not  that  be 
better  than  leaving  it  to  more  and  more 

detail  in  balance  sheets? 1 think  in  a 

certain  respect  the  proposals  which  we  are 
making  come  almost  to  the  same  thing 
because  we  are  suggesting  information 
should  be  made  available  of  a type  which 
I think  would  be  collected  in  such  a 
census. 

839.  Then  would  it  not  be  right  that 
everyone  should  have  to  give  the  informa- 
tion, otherwise  are  you  not  penalising  the 
more  conscientious  company  who  tries  to 
cany  out  your  recommendations  as  com- 
pared with  the  less  conscientious  one? 
— — I think  it  is  true  that  it  would  be  very 
difficult  to  provide  in  company  law  for 
furnishing  of  information  from  every 
company  without  reducing  the  quality  of 
the  information,  since  you  must  level 
down  to  the  lowest.  So  I think  there  is 
imperfection  in  this  method  of  getting 
information  but  it  is  the  best  we  can  do. 

840.  Yes.  I am  wondering  whether  it 
is  within  the  scope  of  the  Companies  Act. 

It  seems  to  go  rather  wider. Professor 

Baxter:  The  kind  of  person  who  will  feel 
the  effect  of  any  new  legislation  is  in  the 
company  that  is  asking  the  public  to 
subscribe  to  its  share  capital.  It  seems 
reasonable  that  it  should  be  compelled  to 
give  information  on  the  lines  we  suggest, 
so  that  the  public  will  have  adequate 
guidance  before  they  invest. 
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841.  The  shareholder’s  right  to  infor- 
mation is  not  unlimited.  He  is  not  merely 
tied  to  the  directors,  he  may  be  getting  it 
from  fellow  shareholders.  He  can  put  on 
his  hat  and  go  down  the  road  and  tell 
another  company  what  he  has  found  out. 
He  is  not  like  a partner  who  is  bound  by 
the  just  and  faithful  clause.  There  is  that 

difficulty,  do  you  not  agree? Yes,  but 

I think  that  in  general  the  more  economic 
information  there  is  the  more  prosperous 
we  shall  be.  I do  not  object  to  competi- 
tors getting  to  know  about  information 
of  this  kind.  The  only  objectionable  thing, 

I thinly  would  be  if  for  some  reason 
Competitor  A could  limit  the  knowledge 
available  to  Competitors  B and  C;  we  are 
saying  the  thing  should  be  published  to 
the  whole  world. 

842.  Yes,  thank  you.  But  the  point  I 
was  trying  to  make  in  a general  way  was 
that  the  collection  of  this  type  of  informa- 
tion, if  considered  desirable,  ought  to  be 
carried  out  by  some  form  of  legislation 
directing  disclosure  generally  from  every- 
body such  as  the  Statistics  of  Trade  Act. 

Mr.  Edey : I think  it  is  a field  in  which 

the  interest  of  the  shareholder  and  the 
public  interest  lie  together  to  a very  large 
extent  and  where  they  lie  together  I take 
it  there  would  not  be  any  dispute  since  the 
interest  of  a shareholder  is  one  of  the  main 
objects  of  the  accounting  provisions.  But 
I would  say  about  the  public  interest  that 
the  institution  of  limited  liability  is  a very 
great  privilege  granted  by  the  State  to 
business  people,  and  that  it  is  reasonable 
to  expect  in  return  for  the  granting  of  this 
privilege  the  provision  of  information 
which  will  be  to  the  public  benefit. 

843.  Is  not  the  prime  advantage  of 
limited  liability  that  it  brings  money  in 
and  that  there  would  be  no  financing  of 

industry  without  it  as  things  stand? 

Yes,  and  the  primary  object  of  bringing  the 
money  in  is  to  make  the  country 
prosperous. 

844.  Yes.  I do  not  know  that  we  can 

pursue  that  point  much  further. 

(The  witness 

(Adjourned 


Professor  Baxter:  I take  it,  in  Board  of 
Trade  statistics,  that  you  have  a statement 
about  the  boot  and  shoe  industry  as  a 
whole.  Total  turnover  is  X and  the  total 
capital  is  Y and  so  forth.  But  it  is  very 
important,  from  the  standpoint  alike  of 
individual  investors  and  of  the  country, 
that  the  individual  company  should  be 
well  run,  and  that  its  directors  should  be 
compelled  to  tell  the  shareholders  and  the 
Press  how  their  affairs  are  going.  I am 
not  belittling  the  importance  of  the  kind 
of  statistics  you  have  in  mind,  but  I do 
not  think  such  general  statements  are 
enough.  One  must  have  information 
about  individual  enterprises. 

Chairman : I see.  Thank  you  very 
much. 

845.  Professor  Gower:  Am  I right  in 
saying  that  in  the  main  your  suggestions 
about  disclosure  are  directed  to  the 
interests  of  the  shareholders  in  the  par- 
ticular company?  Although  in  this  one 
respect  you  would  decide  in  favour  of 
disclosure,  even  if  it  were  detrimental  to 
the  company  because  it  was  in  the  public 
interest,  that  should  not  be  taken  to  imply 
that  all  your  suggestions  are  based  on 
public  interest  rather  than  shareholder/ 

investor  interest? Mr.  Edey:  No,  your 

proposition  is  right.  It  would  only  be  in 
relatively  small  areas  where  there  might 
be  a conflict  of  interest  between  public 
interest  and  shareholders’  interest  and  we 
are  primarily  concerned  with  the  latter. 

Professor  Baxter:  Of  course,  one  is  apt 
to  think  of  competition  in  connection  with 
the  prosperous  company;  here  the  share- 
holder objects  to  publicity.  But  publicity 
can  work  the  other  way  when  the  company 
is  not  doing  well,  because  it  lessens  the 
attraction  for  further  competitors  to 
come  in,  and  protects  the  shareholder. 

Chairman:  I think  we  have  asked  you 
all  the  questions  we  had  in  mind  to  ask 
and  we  are  very  much  obliged  to  you  both. 
You  have  been  very  helpful,  thank  you 
very  much. 

es  withdrew ) 

until  2 p.m.) 
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Mr.  O.  B.  Miller  and  Mr.  S.  A.  Wetherfield  called  and  examined. 


846.  Chairman:  Mr.  Miller,  I under- 

stand that  you  are  the  Chairman  of  John 
Lewis  Partnership  Ltd.,  and  that  Mr. 
Wetherfield  is  a director  of  the  same 
company? Mr.  Miller : Yes. 

847.  I would  like  to  say  we  are  very 

much  obliged  to  you  both  for  the  memor- 
andum you  have  submitted  to  us  and  also 
for  coming  here  to  help  us  today.  Gener- 
ally I gather  from  your  memorandum 
that,  apart  from  your  criticisms  of  section 
27  of  the  1948  Act  in  relation  to  your 
profit  sharing  scheme,  you  have  little  fault 
to  find  with  the  existing  law  so  far  as  it 
goes  and  such  alterations  as  you  suggest, 
which  if  I may  say  so  are  very  clearly  put, 
will  be  borne  in  mind  by  the  Committee. 
In  these  circumstances  I need  not  trouble 
you  with  many  questions.  Does  that 
fairly  represent  your  view,  that  subject  to 
various  points  bearing  chiefly  on  your 
profit  sharing  scheme  you  have  little  fault 
to  find  with  the  provisions  of  the  Com- 
panies Act  as  it  stands? Yes,  Sir.  If 

I may  elaborate  the  words  “ fault  to  find  ” 
I would  agree  to  this  extent,  that  we  find 
it  perfectly  practicable  to  operate  our 
scheme  under  existing  company  law  but, 
as  a matter  of  our  belief  in  the  principles 
on  which  companies  ought  to  operate,  we 
feel  that  company  law  should  adapt  itself 
to  a different  set  of  circumstances  from 
those  in  which  it  was  originally  drafted, 
and  to  that  extent  we  do  find  fault  with  it 
in  relation  to  our  own  particular 
organisation. 

848.  Assuming  the  Companies  Act  will 
be  preserved  in  substance  in  its  present 
form,  your  main  criticism  of  it,  as  I 
understand  it  from  your  memorandum, 
is  that  it  makes  no  sufficient  provision  for 

profit  sharing  schemes  such  as  yours  ? 

For  profit  sharing  and  worker  participa- 
tion, if  I may  use  an  ugly  phrase.  It  does 
not  recognise  sufficiently  the  status  that 
the  worker  seems  to  us  to  have  in  a 
company. 

849.  The  way  you  seek  to  achieve  that 
now,  as  I understand  it,  is  the  way  which 
other  people  have  adopted  in  varying 
forms,  that  is,  to  give  the  workers  partici- 
pation by  allotments  of  shares  in  the 

company  to  them? No,  Sir,  that  is  not 

really  the  basis  of  participation  in  our 


organisation.  The  real  basis  of  partici- 
pation in  the  John  Lewis  Partnership  is 
by  means  of  a trust  which  holds  all  the 
ordinary  shares ; that  is  to  say,  we  have 
had  to  exercise  the  control  of  ordinary 
shares  through  a trust  in  order  to  secure 
the  rights  and  position  of  the  workers  in 
our  organisation  to  the  extent  that  we 
feel  desirable. 

850.  It  is  in  the  nature  of  a paternal 

arrangement,  is  it? It  is,  yes,  a pater- 

nal arrangement  whereby  the  rights  of  the 
workers  are  derived  from  their  being  able 
to  exercise  the  powers  of  ordinary  share- 
holders. 

851.  There  are  various  points  you 
touch  on  in  your  memorandum  which 
perhaps  I might  usefully  refer  to.  Head- 
ing 4 is  the  matter  of  donations  by 
companies  to  charitable  and  political,  and 
for  this  purpose  I think  one  should  per- 
haps add  benevolent,  objects.  I under- 
stand you  take  a broad  view  as  to  the 
powers  of  directors  in  such  matters.  You 
would  leave  it  to  the  absolute  discretion 

of  the  board,  would  you? Yes  Sir,  I 

would,  and  perhaps  I need  hardly 
emphasise  that  is  not  a feature  of  our 
belief  in  profit  sharing  or  worker  partici- 
pation. That  is  a separate  issue. 

852.  What  might  be  called  the  con- 

ventional view,  which  I think  has  probably 
held  the  field  generally  speaking  up  to 
now,  is  that  such  donations  are  really  only 
warranted  in  so  far  as  they  are  likely 
directly  or  indirectly  to  benefit  the  com- 
pany or  its  employees  ? Yes. 

853.  But  you  would  go  further  than 

that,  and  allow  contributions  to  any 
deserving  or  useful  object  irrespective  of 
any  benefit  the  company  may  derive  there- 
from?  No  Sir,  what  I am  saying  is 

that  the  directors  should  have  complete 
discretion  in  deciding  whether  any  con- 
tribution of  that  sort  should  be  made,  and 
should  be  free  to  decide  whether  it  was  in 
the  interests  of  the  company  to  make  it, 
and  that  it  should  not  be  incumbent  upon 
them  to  be  able  to  demonstrate  that  there 
was  some  direct  advantage  to  the  com- 
pany. That  springs  from  a belief  that 
companies  have  a duty  to  the  community 
as  well  as  to  their  shareholders. 
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854.  What  would  you  say  of  the 
suggestion  that  the  annual  amounts  of  the 
donations  made  under  these  varying 
headings  should  be  disclosed  in  the 

accounts  or  the  directors’  report? 1 

think  it  would  be  quite  desirable  that  they 
should;  I see  no  reason  why  they  should 
not. 

855.  You  see  no  reason  why  they 
should  not,  but  do  you  think  they  should 
be  compelled  to  do  so,  or  would  you  leave 

it  to  their  discretion  again? 1 would 

leave  it  to  their  discretion  subject  to  the 
demand  of  shareholders;  that  is  to  say, 
if  the  shareholders  in  annual  meeting 
asked  for  disclosure  it  should  be  disclosed. 

856.  Of  course  if  there  was  no  dis- 
closure they  would  not  know  whether 

there  was  anything  to  disclose  or  not. 

No  Sir,  I agree.  I have  not  considered 
this  question  of  compulsory  disclosure, 
but  on  the  spur  of  the  moment  I can  think 
of  no  reason  why  one  should  be  opposed 
to  it. 

857.  Then  under  heading  5(a),  which 
deals  with  fundamental  changes  in  a 
company’s  activities,  you  refer  to  the  case 
where  you  formed  subsidiary  companies, 
one  of  which  held  the  freehold  or  lease- 
hold premises  used  for  the  purposes  of  a 
retail  business  and  the  other  company 
carried  on  the  retail  business  as  a separate 
concern.  That,  if  I may  say  so,  appears 
to  me  to  be  a perfectly  innocuous 
arrangement  which  I think  has  been 
adopted  by  many  companies,  and  in  your 
particular  case  I suppose  it  was  really  a 
matter  of  organisation  within  the  group, 

was  it  not? Yes,  it  was.  It  was  to 

some  extent  affected  by  the  nature  of  our 
group  and  its  particular  need  for  financing 
in  that,  as  we  issue  no  equity  capital 
outside,  all  our  financing  has  to  be  by 
fixed  interest  or  fixed  dividend  securities, 
and  because  of  that  this  particular  group- 
ing was  very  desirable.  But  in  general  it 
seems  to  us  that,  regardless  of  the 
particular  nature  of  a company,  a com- 
pany should  be  free  to  dispose  its  opera- 
tions among  its  subsidiary  companies  in 
this  kind  of  way. 

858.  We  might  perhaps  come  back  to 
that  in  a moment.  You  observe  in  con- 
nection with  this  matter  of  fundamental 
changes  that  a company  needs  a free  hand 
to  change  the  activities  of  its  wholly 
owned  subsidiary.  Clearly  that  must  be  so 


I suppose  as  between  the  company  and 
the  subsidiary,  because  the  company  holds 
all  the  shares  in  the  subsidiary  and  can 
cause  it  to  do  what  it  likes  ? Yes. 

859.  But  of  course  that  leaves  open  the 
question  whether  some  changes  of  that 
kind  may  not  be  of  such  major  importance 
to  make  it  desirable  that  they  should  be 
referred  to  the  company  in  general  meeting 
for  approval.  To  give  a crude  example, 
you  have  a holding  company  with  a 
wholly  owned  subsidiary.  The  directors 
think  it  would  be  a good  idea  to  convert 
the  business  of  the  wholly  owned  sub- 
sidiary into  something  radically  different 
from  anything  that  it  has  done  before. 
In  that  kind  of  case  would  you  consider 
that  the  shareholders  of  the  holding 
company  ought  to  have  an  opportunity  of 
approving  the  proposal  before  the  direc- 
tors carry  it  out,  or  would  you  leave  the 
directors  an  absolutely  free  hand  in  all 
cases  to  make  whatever  changes  they 

liked? 1 would  leave  the  directors  a 

free  hand  on  the  ground  that  if  the 
directors  were  making  such  a change  in  a 
sector  of  the  company  that  was  not  a 
subsidiary  company  no  question  would 
seem  to  arise,  and  the  mere  fact  that  it 
was  changing  the  operation  of  a subsidiary 
company  rather  than  a sector  of  the  total 
operations  that  was  not  a subsidiary 
company  would  not  at  first  sight  seem  to 
me  to  require  any  reference  to  the  share- 
holders in  the  holding  company. 

860.  Suppose,  for  example,  leaving  out 
the  question  of  the  wholly  owned  sub- 
sidiary, a company  which  has  always 
carried  on  business  as  hotel  keepers  in 
England  sold  all  the  assets  and  set  up 
business  as  gold  miners  in  South  Africa. 
That  is,  of  course,  an  extreme  example, 
but  would  you  think  the  shareholders 

ought  to  be  consulted? 1 would  say 

yes.  I was  hesitating  to  try  and  find  in 
my  mind  some  way  of  differentiating 
between  cases  in  which  consultation  was 
desirable  or  not.  I should  have  thought 
that  was  a matter  on  which  responsible 
directors  would  wish  to  consult  their 
shareholders.  But  on  the  general  question 
I can  see  there  are  cases  in  which  there 
should  be  consultation,  I can  see  many 
cases  in  which  it  should  not  be  necessary, 
and  I cannot  divide  the  two. 

861.  Other  witnesses  have  found  that 
the  question  resolves  itself  into  one  of 
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degree,  and  that  the  difficulty  is  to  draw 
the  line  between  cases  where  the  directors 
should  go  ahead  on  their  own  and  cases 
in  which  they  should  consult  the  share- 
holders.  Certainly,  yes,  that  is  my 

position  now. 

862.  If  it  were  possible  to  define  a 

substantial  change  or  an  exceptionally 
important  change,  or  whatever  expression 
one  may  use,  you  would  favour  the  view 
that  then  the  directors  should  consult  the 
shareholders? Yes,  I would. 

863.  So  that  the  difficulty  is  really  one 

of  definition?' Yes. 

864.  Then  under  the  heading  of  direc- 
tors’ interests  you  suggest  an  amplification 
of  the  information  required  by  section 
195,  which  is  a section  of  the  Companies 
Act  about  the  register  of  directors’  share- 
holdings. The  particular  point  you  make 
there  is  to  the  effect  that  any  circular  issued 
by  the  directors  containing  proposals 
relating  to  any  shares  or  debentures  of  the 
company  ought  to  contain  an  extract 
from  the  register  of  the  directors’  share- 
holdings. Can  you  state  in  greater  detail 
or  more  specifically  the  kind  of  proposals 

you  have  in  mind? Mr.  Wetherfield-. 

It  was  in  our  minds  that  if  conversion 
offers  are  made  or  rights  offers  or  anything 
of  that  sort  the  shareholders  should  have 
an  opportunity  of  seeing  whether  possibly 
the  directors  have  taken  advantage  of  the 
fact  that  they  knew  the  offer  was  going 
to  be  made  and  have  bought  in  a lot  of 
shares,  or  something  of  that  sort. 

865.  Broadly  one  might  say  you  would 
include  any  arrangements  altering  the 
rights  of  classes  of  shares  in  which  the 
directors  _ were  interested,  or  altering 
the  rights  in  respect  of  debentures  in  which 

they  were  interested? Yes,  and  not 

merely  requiring  them  to  state  in  putting 
forward  the  arrangement  what  is  their 
present  interest,  but  whether  they  have 
increased  or  reduced  their  interest  before 
putting  forward  the  arrangement. 

866.  Of  course  the  directors  cannot 

say  “ this  is  an  excellent  plan  ” without 
telling  the  shareholders  that  they  have 
some  interest  on  one  side  of  the  fence  or 
the  other. Yes,  that  is  provided  al- 

ready, generally  speaking,  but  they  are 
not  required  to  say  when  they  acquired 
that  interest. 


867.  I think  I follow  the  point.  Then 
returning  to  carrying  on  business  through 
subsidiaries,  which  is  a practice  you  con- 
sider perfectly  proper,  would  you  agree 
that  the  company  concerned  should  dis- 
close the  identity  and  activities  of  such 
subsidiary  companies  and  the  extent  of 

the  company’s  interest  in  them? Mr 

Afiller:  No;  requiring  such  disclosure 
could  be  a considerable  handicap  in 
trading  operations  of  any  complexity. 

868.  I am  rather  thinking  of  the  balance 
sheet  and  the  accounts  laid  before  the 
company . If  you  have  a holding  company 
carrying  on  business  through  one  or  more 
subsidiary  companies,  I am  asking  whether 
it  is  your  view  that  the  holding  company 
m submitting  its  accounts,  should  include 
somewhere  details  of  the  subsidiary  com- 
panies, giving  their  names  and  the  kind 
of  business  they  carry  on  and  the  extent 
of  the  holding  company’s  interest  in  them  ? 

No,  it  is  our  view  they  should  not  be 

required  to  do  that,  and  that  such  require- 
ment would  seriously  hinder  trading 
operations.  Certainly  that  would  be  true 
m our  own  case:  our  activities  extend  into 
certain  fields  and  knowledge  of  the  fact 
that  one  is  interested  in  those  fields  might 
react  adversely  on  one’s  trading  opera- 
tions in  other  fields. 

869.  You  mean,  for  instance,  supposing 
a holding  company  has  a subsidiary  which 
is  manufacturing  a perfectly  useful  but 
not  first  grade  article,  then  it  is  to  your 
advantage  that  its  connection  with  another 
subsidiary  of  the  same  holding  company 
making  a very  expensive  and  de-luxe 

article  should  not  be  made  known? 1 

think  the  example  of  manufacturing  is  a 
good  one  in  connection  with  a business 
engaged,  for  example,  in  retail  distribu- 
tion. It  could  easily  be  that  the  knowledge 
that  you  were  manufacturing  something 
for  yourself  could  handicap  your  buying 
operations  in  the  field  of  that  merchandise 
as  a retail  trader. 

870.  That  kind  of  objection  has  been 
put  to  us,  and  I think  I appreciate  the 
force  of  it.  Then  one  comes  back  to  your 
profit  sharing  scheme.  You  complain,  as 
I understand  it,  that  section  27  gives  rise 
to  certain  expense.  “A  body  corporate 
cannot  be  a member  of  a company  which 
is  its  holding  company” — that  is  the 
prohibition  in  section  27.  Does  your 
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scheme  necessarily  involve  infringement 

of  that  prohibition? Not  necessarily, 

no,  but  in  the  operation  of  our  scheme 
there  is  complication  and  difficulty  of  the 
kind  set  out  in  our  reply  under  heading 
20,  which  is  perhaps  peculiar  to  an 
organisation  which  distributes  profits  in 
the  form  of  shares. 

871.  The  holding  company  for  this 
purpose  is  John  Lewis  Partnership  Ltd.  ? 
Yes. 

872.  That  is  the  holding  company,  and 
the  very  thriving  family  of  subsidiaries  is 

headed  by  John  Lewis  & Co.,  Ltd.? 

Yes,  Sir. 

873.  The  employees  that  you  seek  to 
benefit  are  employed  I suppose  by  all 
these  operating  companies  in  John  Lewis 

& Co.  Ltd.’s  family,  is  that  right? Y es, 

they  are. 

874.  And  the  shares  by  which  the 

services  of  all  those  employees  are  re- 
quited are  shares  of  which  company? 

John  Lewis  Partnership  Ltd. 

875.  Does  the  scheme  involve  lodging 
all  subsidiary  companies’  shares  in  John 
Lewis  Partnership  Ltd.  ? Is  that  the 
difficulty?  I am  anxious  to  understand 
it  because  it  may  be  that  this  part  of  the 

legislation  might  need  looking  at. The 

allotment  of  the  shares  is  not  to  the 
subsidiary  companies  but  it  is  direct  to 
the  employees. 

876.  That  cannot  infringe  section  27, 

can  it? No,  it  does  not. 

877.  I rather  gathered  from  your  memo- 
randum that  the  undesirable  result  was 
that  there  were  a lot  of  small  parcels  of 
shares  held  by  a very  considerable  number 
of  employees,  and  that  when  one  of  these 
employees  wanted  to  dispose  of  his  shares 
it  was  sometimes  not  so  easy  to  find  a 

purchaser  for  such  a small  parcel. It 

is,  Sir,  and  in  general  schemes  of  this  kind 
can  be  more  easily  operated — and  this 
may  apply  more  strongly  in  other  schemes 
than  ours — if  the  company  concerned  can 
purchase  its  own  shares  from  the  workers 
and  distribute  those  to  others. 

878.  As  I said,  I think  it  is  quite  likely 
that  in  the  course  of  our  investigation  we 
shall  have  to  consider  this  question  and 
might  decide  that  some  amendment  was 
needed  in  section  27  and,  I think  I should 


add,  section  54,  which  is  another  relevant 
section.  But  I doubt  if  we  can  usefully 
pursue  the  matter  in  detail  now  because 
it  is  obviously  very  complicated  and  one 
would  have  to  have  I think  a further  more 
detailed  explanation.  We  are  anxious  to 
help  you  about  this  so  far  as  we  can,  and 
possibly  you  might  like  to  submit  a further 
memorandum  setting  out  the  scheme  in 
detail  and  the  difficulties  which  attend  it 
under  the  existing  law.  Would  that  be 

possible? Yes,  I would  be  very  glad 

to  do  that.  Sir.* 

879.  Then  the  committee  could  study 

that  and  perhaps  we  could  leave  it  in  that 
way.  Then  there  is  the  question  of  re- 
valuations of  fixed  assets — heading  21, 
Accounts.  Your  suggestion  under  that 
head  is  that  there  should  be  obligatory 
revaluation  of  the  fixed  assets  of  the  com- 
pany whenever  an  offer  is  circulated  for  the 
shares  of  the  company. Yes. 

880.  Could  you  say  on  whom  the 

obligation  would  rest?  The  take-over 
bidder  puts  his  offer  round,  circularises  all 
the  shareholders  of  the  offeree  company; 
clearly  at  that  stage  no-one  has  had  an 
opportunity  of  valuing  the  assets  for  the 
purposes  of  that  offer. Mr.  Wether- 

field: What  we  had  in  mind  was  that  some 
take-over  bids  seemed  to  have  been 
hurried  through  without  the  shareholders 
of  the  taken-over  company  being  aware 
of  the  real  value  of  the  assets  that  they 
were  selling. 

881.  Then  it  would  be  the  duty  of  the 
directors  of  the  offeree  company  at  some 
stage  to  produce  a valuation  of  the  fixed 

assets? To  say  whether  they  had  had 

them  revalued  or  not. 

882.  Under  most  proposed  schemes  for 
take-over  bids  I think  it  is  put  on  the 
directors  of  the  offeree  company  to  tell 
their  shareholders  whether  they  approve 
the  offer  or  not.  Your  proposition  is  that 
those  directors  in  making  any  such  com- 
munication to  the  shareholders  should 
either  give  them  a recent  valuation  of 
fixed  assets  or  state  that  they  have  not 
been  revalued ; would  that  put  your  point  ? 
Yes. 

883.  The  question  of  expense  comes 
into  that.  If  the  offer  came  to  nothing 
someone  would  have  to  pay  the  cost  of  the 


* See  supplementary  note  to  Appendix  IX 
page  208. 
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valuation  that  might  have  been  made? 
Yes. 

884.  And  there  is  the  question  of  the 

basis  of  valuation,  on  which  in  another 
connection  we  have  had  considerable 
discussion  this  morning,  which  shows  it 
is  not  a matter  as  easy  as  it  looks.  But, 
subject  to  practical  considerations,  it  is 
what  you  would  like  to  see,  is  it,  a re- 
valuation ? Yes.  The  point  is  put  very 

broadly  here  of  course  that  the  share- 
holders to  whom  an  offer  is  made  should 
know  what  secret  reserves  really  exist. 

885.  I follow.  Then  going  back  to 

take-over  bids,  head  16,  you  raise  a point 
about  the  position  of  employees.  I fully 
sympathise  with  your  submission  under 
that  head  regarding  the  provision  of 
adequate  compensation  for  employees 
losing  their  employment,  but  what 
troubles  me  is  this.  Once  you  depart  from 
contractual  rights  how  do  you  suggest  the 
amount  should  be  ascertained  for  the 
purpose  of  any  statutory  obligation  in  this 
respect  which  you  think  should  be  im- 
posed? I have  in  mind,  for  example,  a 
company  which  employs  chiefly  weekly 
wage-earners.  Presumably  the  full  extent 
of  their  claim,  subject  to  special  rights 
under  some  provident  scheme  or  some- 
thing of  that  sort,  would  be  one  week’s 
notice  or  wages  in  lieu  of  notice,  some 
derisory  sum  from  the  point  of  view  of  an 
old  servant.  How  do  you  suggest  com- 
pensation should  be  quantified  so  that  it 
could  be  enacted  in  an  Act  of  Parliament 
that  on  a take-over  the  employees  if  they 
lost  their  employment  should  be  com- 
pensated by  a payment  of  £jc? Mr. 

Miller'.  I think,  Sir,  our  answer  to  that 
would  be  that  it  would  be  a real  advance 
to  put  the  obligation  of  compensation 
clearly  upon  the  table,  as  it  were,  to  put 
it  in  the  minds  of  the  directors  of  both 
companies  concerned.  But  I would  say 
that  it  was  impossible,  at  least  very 
difficult — I cannot  see  any  way  in  which 
it  could  be  done — to  prescribe  it  quanti- 
tatively in  any  formula.  It  would  seem 
to  us  that  merely  to  require  that  this 
question  of  compensation  for  the  workers 
was  considered  would  secure  something. 
It  would  prevent  companies  completing 
operations  of  this  kind  without  considera- 
tion of  that  problem. 

886.  You  would  not  make  it  com- 
pulsory?  1 do  not  see  how  one  can 


make  any  quantitative  compulsion,  be- 
cause the  circumstances  in  each  case  will 
differ  so  much.  It  could  perhaps  be 
compulsory  that  the  directors  of  every 
offeree  company  should  state  what  was 
proposed  in  respect  of  compensation  to 
the  workers,  or  something  of  that  kind, 
on  the  general  ground,  as  I say,  of  com- 
pelling boards  to  consider  this  question, 
whereas  at  the  moment  it  largely  goes  by 
default. 

887.  You  would  make  it  legitimate  for 
the  directors  of  the  offeree  company  to 
negotiate  on  the  footing  that  part  of  the 
price  shall  be  applied  in  compensating 

employees,  or  something  of  that  sort  ? 

Yes,  that  in  fact  has  been  a practice  of 
our  own  in  acquiring  businesses. 

888.  It  is  in  some  respects  a wicked 
world,  and  one  knows  by  experience  of 
cases  where  employees  are  looked  after 
by  an  agreement  to  keep  them  on  in  the 
reorganised  concern,  but  this  does  not 
come  to  much  in  the  end  because  there  is 
nothing  to  prevent  the  take-over  man 
employing  them  for  a week  or  a fortnight 

and  then  getting  rid  of  them. 

Certainly. 

889.  So  I think  any  settlement  of  their 
interests,  to  be  effective,  would  have  to 
be  a cash  payment  probably,  would  it  not  ? 
Generally,  yes. 

890.  Then  there  is  another  point,  quite 

a different  one,  about  the  voting  by 
trustees  of  pension  funds  in  respect  of  the 
voting  rights  attached  to  the  shares  held 
by  the  fund.  You  say  that  the  trustees 
should  be  free  to  vote.  I do  not  suggest 
of  course  anything  of  the  kind  would 
happen  in  your  case,  but  what  would  you 
say,  as  a matter  of  principle,  of  the 
position  in  which  directors  were  to  avail 
themselves  of  the  votes  attached  to  shares 
held  by  trustees  of  pension  funds  for  the 
purpose  of  gaining  or  maintaining  con- 
trol?  It  is  a very  complex  problem  on 

which  I am  not  sure  I am  competent  to 
offer  an  opinion.  It  would  seem  to  me 
that  provided  there  is  ample  disclosure  so 
that  it  is  perfectly  plain  to  other  share- 
holders in  the  company  that  perhaps  a 
controlling  interest  in  the  company  is  held 
by  trustees  of  a pension  fund,  I can  see  no 
sufficient  ground  for  limiting  the  right  of 
trustees  to  exercise  the  voting  powers  as 
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they  could  if  the  shares  were  held  by 
individuals. 

891.  You  might  get  a position— and  it 

has  been  suggested  to  us  that  the  position 
has  arisen— where  a board  of  directors  by 
its  influence  over  the  trustees  of  a pension 
fund  have  used,  or  put  themselves  in  a 
position  to  use,  the  votes  attaching  to  the 
pension  fund  shares  to  maintain  them- 
selves in  control  of  the  company. As 

a theoretical  situation  it  does  not  seem  to 
me  to  be  wrong,  assuming  that  the  trustees 
in  fact  act  properly  as  trustees,  in  which 
case  presumably  they  are  required  to  use 
their  voting  power  in  respect  of  those 
shares  in  what  they  conceive  to  be  the 
interests  of  the  beneficiaries.  That,  I take 
it,  is  the  position  of  trustees  exercising 
voting  rights.  If  they  do  that  properly 
then  in  theory  there  is  nothing  wrong  in 
their  supporting  the  directors,  it  being 
assumed  they  are  doing  so  because  they 
believe  that  to  be  in  the  best  interests  of 
the  beneficiaries. 

892.  You  do  not  think  there  would  be 
anything  wrong  in  the  directors  constitut- 
ing themselves  trustees  of  the  provident 
fund  and  proceeding  to  use  the  votes 
attaching  to  those  shares  for  the  purpose 

of  maintaining  themselves  in  office? 

No,  as  a situation  I see  nothing  wrong  in 
that,  subject  to  the  use  they  made  of  their 
powers. 

Chairman-.  Thank  you  very  much. 
Other  members  of  the  committee  may 
want  to  ask  you  some  questions. 

893.  Professor  Gower-.  I understand 

that  you  would  like  the  law  amended  so 
as  to  make  it  easier  to  operate  the  sort  of 
partnership  scheme  that  you  do.  What 
I am  not  quite  sure  about  is  this.  Do  you 
go  further,  as  some  witnesses  have,  and 
say  the  law  should  be  altered  so  as  to 
make  it  compulsory  for  directors  to  pay 
greater  attention  to  the  interests  of  em- 
ployees, or  is  all  you  are  asking  that,  if 
they  want  to,  it  should  be  easier  for  them 
to  do  so? The  latter  of  the  two  alter- 

natives. We  do  not  think  it  is  really 
possible,  even  if  it  were  desirable,  that 
progress  in  this  field  should  be  under 
compulsion.  Our  submission  here  is  that 
there  may  be  scope  for  amending  company 
law  to  make  it  easier  for  developments  of 
this  kind  to  be  undertaken  as  it  were 
within  the  scope  of  the  Companies  Act 
instead  of,  as  in  our  own  case,  largely 


outside  it;  that  is  to  say,  by  the  device  of 
trusts  and  so  on  using  the  powers  of 
ordinary  shareholders.  But  our  view  is 
that  there  should  be  enabling  powers,  not 
compulsion.  We  do  not  think  compulsion 
desirable  or,  if  it  were,  that  it  would  be 
practicable  in  any  case. 

894.  Presumably  the  only  way  of 
securing  that  employees  who  were  dis- 
missed did  get  adequate  compensation 
would  be  to  lay  down  some  rule,  which 
should  be  laid  down  as  a matter  of  law, 
that  every  employee  was  entitled  to,  say, 
one  month’s  salary  for  every  year  of 
service.  I am  not  sure  that  this  is  a 
matter  of  company  law,  but  would  you 

favour  such  a rule  ? Yes,  we  would 

favour  such  a rule  very  strongly.  We  have 
in  fact  rules  of  our  own,  again  entirely 
outside  the  company  system,  to  that  end, 
and  I think  in  that  and  in  similar  ways  we 
should  be  wholly  in  favour  of  action  to 
secure  pension  rights  and  things  like  that 
for  workers  so  far  as  they  can  be  secured 
by  law. 

895.  To  that  extent  you  would  be  in 

favour  of  an  amendment  of  the  law  in  the 
interests  of  employees  ? An  amend- 

ment of  the  law,  yes,  although  the  question 
was  primarily  addressed  to  company  law, 
which  does  not  seem  to  me  really  to  deal 
with  a matter  of  that  kind  because  redun- 
dancy obviously  extends  beyond  parti- 
cular companies  to  sole  employers,  and 
so  on. 

Professor  Gower  : I agree. 

896.  Mr.  Watson  : My  question  really 
relates  to  the  question  you  were  asked 
concerning  the  use  of  voting  power 
by  pension  fund  trustees  where  they 
happened  to  be  directors  of  the  company. 
If  as  directors  they  think  a certain  kind  of 
action  is  desirable  it  is  very  likely  that  as 
trustees  they  will  hold  that  view.  Do  you 
think  that  the  difficulties  that  that  situation 
poses  could  be  overcome  in  any  way  ? 
Let  me  put  it  this  way  : do  you  approve 
of  the  company  owning  its  own  shares  in 
its  pension  fund  as  a matter  of  principle  ? 
Yes,  as  a matter  of  principle  I do. 

897.  And  yet  there  might  be  something 
to  be  said  for  the  wisdom  of  spreading  the 
investment  in  other  fields,  might  there 

not  ? Certainly.  Again  my  views  are 

coloured  by  the  character  of  our  own 
particular  organisation,  and  a pension 
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fund  holding  shares  in  its  own  company  is 
clearly  one  way  in  which  employees  can  get 
some  control  in  their  company.  For 
example,  I believe  the  Sears  Roebuck 
organisation  in  America  secures  worker 
control  of  the  organisation  in  that  way. 
It  is  from  that  standpoint  that  I should 
be  opposed  to  anything  which  limited 
possibilities  in  that  respect. 

898.  That  would  be  taking  into  account 

the  duty  of  a trustee  of  a pension  fund  to 
invest  the  fund  to  the  best  advantage  in 
the  interests  of  the  beneficiaries  ? Yes. 

899.  That  implies  he  probably  thinks 
the  investment  in  his  own  company’s 

shares  is  the  best  he  can  make  ? Yes, 

I should  have  thought  you  might  make  a 
good  case  for  that.  You  have  much  more 
control  over  what  happens  to  your  invest- 
ments, much  earlier  knowledge  of  what  is 
happening,  and  certainly  in  our  own  case 
all  our  pension  funds  are  invested  in  our 
own  business.  We  feel  we  can  get  a better 
return  on  it  and  look  after  it  better  than 
by  investing  outside. 

900.  Mr.  Scott : Following  up  that 
question,  is  the  thought  that  it  is  better 
for  the  pension  fund  to  remain  in  the 
business  where  the  employees  have  earned 
their  money,  that  it  should  be  a sort  of 
continuing  remuneration  from  that  com- 
pany, rather  than  a separate  fund  invested, 
for  example,  in  trustee  securities  ? Is  the 
idea  to  preserve  continuity  of  the  pen- 
sioner with  the  company  as  much  as 

anything  ? No,  the  idea  is  to  protect 

to  the  best  advantage  the  pension  liabilities 
of  the  fund.  I should  have  thought  it  was 
demonstrably  beyond  any  argument  that 
in  our  own  case  our  pension  beneficiaries 
were  far  better  off  as  the  result  of  what 
we  have  done  than  they  would  have  been 
if  we  had  invested  in  gilt-edged  securities 
when  we  started  the  fund  twenty  years  ago. 

901.  Yes,  but  there  could  be  other 
equities  where  they  might  have  done  as 

well.- Again  I come  back  to  my  point 

that  if  you  gamble  with  equities  at  least 
you  gamble  with  those  that  you  can 
control  if  you  invest  the  pension  funds  in 
the  shares  of  your  own  company. 

902.  In  the  last  paragraph  of  your 
memorandum  you  are  dealing  with  take- 
over bids  and  you  suggest  that  a director 
appointed  by  the  employees  might  have 


power  to  veto  any  transaction  the  result 
of  which  would  be  to  transfer  the  control 
to  somebody  else.  Are  you  suggesting 
that  that  might  be  made  a compulsory 
provision,  or  just  that  it  is  a good  idea 
that  some  companies  could  adopt  if  they 

liked  ? 1 am  suggesting  it  is  a good  idea 

that  companies  could  adopt  if  they  liked, 
and  that  it  is  desirable,  as  part  of  the 
general  climate  of  encouraging  worker 
participation,  that  that  should  be  done 
inside  company  law.  At  the  present 
moment  in  our  own  case  we  have  a 
provision  of  that  kind  in  a constitution 
which  is  wholly  outside  the  company- 
part  of  a separate  trust— under  which  our 
workers  do  elect  directors  and  under 
which  their  concurrence  is  necessary  for 
either  additions  to  or  subtractions  from 
the  assets  of  more  than  5 per  cent,  of  the 
total.  Our  submission  is  that  it  should  be 
possible  to  incorporate  something  on 
those  lines,  within  the  Companies  Act, 
within  the  Articles  of  Association  ; that 
membership  should  extend  beyond  share- 
holders, that  employees  should  be  able  to 
become  members  of  the  company  whether 
or  not  they  were  shareholders. 

903.  You  would  like  such  a measure 

written  into  the  Companies  Act,  to  make 
it  possible  if  it  is  not  already  possible,  but 
not  to  make  it  compulsory  for  all  com- 
panies ? No  Sir,  we  have  in  mind  an 

extension  on  these  lines  of  Table  A of  the 
Companies  Act,  that  sort  of  solution. 

904.  Mr.  Lumsden:  My  first  question  is 
about  the  last  paragraph  of  your  memo- 
randum. I can  understand  how  this  works 
in  your  particular  organisation  where  the 
equity  shares  are  really  privately  held,  but 
in  an  ordinary  public  company  where  the 
equity  shares  are  held  by  the  public  is  it 
your  suggestion  that  it  would  be  possible, 
in  a case  like  that,  that  employees  who 
were  not  necessarily  shareholders,  through 
a representative  on  the  board,  would  have 
absolute  power  to  veto  any  take-over  bid 

for  the  shares  of  that  company? 

Would  have  power,  not  necessarily 
absolute  power.  It  could  be  qualified.  It 
could  be  defined  in  the  Articles  of  Associa- 
tion. Our  submission  is  there  should  be 
power  of  that  kind;  it  might  only  be  a 
delaying  power.  I have  no  predetermined 
views  on  the  extent  of  the  power,  but  it 
should  be  possible  for  a company  in  its 
Articles  of  Association  to  give  its  workers 
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representation  on  the  board  and  to  give 
those  representatives  some  power  in 
decisions  on  matters  that  are  likely  to 
affect  the  worker  particularly,  such  as 
parting  with  a large  section  of  the 
company’s  business,  or  something  of  that 
kind.  In  that  way  workers  would  be  given 
some  right  of  action  in  the  courts,  if 
necessary',  in  the  same  way  as  shareholders 
have  a right  of  action  in  the  courts.  It 
seems  to  me  that  this  would  be  feasible 
and  desirable. 

905.  It  might  be  very  difficult  to  define? 

1 can  well  believe  that,  and  of  course 

companies  would  presumably  define  the 
thing  in  the  way  they  wanted  it.  Each 
company  tailors  its  Articles  of  Association 
to  its  particular  needs.  But  if  I am  right  a 
company,  at  the  present  time,  cannot  give 
rights  of  membership  under  the  Com- 
panies Act  to  someone  who  is  not  a 
shareholder. 

906.  May  I ask  an  entirely  different 
question.  It  has  been  suggested  by  various 
people  that  it  should  be  obligatory  for 
companies  to  disclose  their  turnover  in 
their  accounts;  would  you  be  in  favour  of 

that? 1 have  no  views  on  that.  We 

always  disclose  ours,  and  I can  never  see 
any  reason  why  people  should  not  disclose 
it.  I think  I should  be  in  favour  of  making 
it  obligatory. 

907.  You  have  no  objection  that  it 
benefits  your  competitors,  or  anything 

like  that  ? 1 do  not  see  how  it  can.  As 

I say,  our  own  practice  has  been  to  dis- 
close it,  for  twenty  years  or  more,  and  in 
general  terms  we  favour  maximum 
disclosure  of  all  kinds. 

908.  Mr.  Brown : May  I just  revert  to  a 
small  point  on  the  question  of  the  invest- 
ment of  the  pension  funds  in  the  company. 
I think,  in  your  case,  the  whole  of  the 
funds  have  been  invested  in  the  company. 
That  has  worked  out  very  well  in  the  case 
of  your  company  which  has  been  success- 
ful, but  there  is  on  record  a case  of  a 
shipping  company  which  got  into  financial 
difficulties,  and  not  only  did  the  staff  lose 
their  jobs  but  they  lost  their  pensions  as 
well.  Is  that  not  an  argument  against  the 
pension  being  invested  in  the  same 

organisation? Sir,  I think  I would 

suggest  that  the  converse  could  also 
happen;  that  is  to  say,  it  would  seem  to  me 
perfectly  feasible  for  a business  to  continue 


reasonably  successfully  and  for  its  pension 
fund  to  diminish  very  substantially 
through  unwise  investment  of  the  pension 
fund.  I think  the  lack  of  business 
efficiency  or  whatever  it  is  that  causes  a 
business  to  lose  a pension  fund  if  it  is 
invested  in  a business  could  also  have  the 
same  effect  on  funds  invested  outside.  If 
you  can  make  mistakes  by  investing  the 
money  in  the  business  so  you  can  also 
make  mistakes  by  investing  it  outside. 

909.  My  point  was  of  course  that  the 
staff’s  whole  interests,  job  and  pension, 
were  lost  at  the  same  time.  If  it  is  invested 
outside  it  is  not  likely  to  be  invested  in  one 
concern  that  failed  totally.  On  the  point 
of  the  opinion  you  expressed  that  you 
would  not  like  it  to  be  obligatory  for  the 
names  and  activities  of  a company’s 
subsidiary  companies  to  be  disclosed, 
there  are  cases  where,  say,  a store  com- 
pany has  started  some  subsidiary  for 
manufacturing  products  which  have  been 
so  successful  that  they  have  sold  outside 
the  parent’s  store,  and  it  has  become  a 
major  part  of  the  parent  company’s 
activities.  You  do  suggest  that  the 
shareholders  have  no  right  to  know  that  in 
fact  that  company  does  things  other  than 
running  the  store,  which  may  be  a major 
part  of  its  activities  and  which  may  be 

quite  different? It  may  well  be  against 

their  interests  to  know.  That  seems  to 
pose  a conflict  between  rights  and 
interests.  I do  not  think  I can  on  the  spur 
of  the  moment  express  any  views  on  that. 
I can  certainly  think,  within  my  own  small 
span  of  experience,  of  cases  in  which  it 
would  be  disadvantageous  to  the  com- 
pany to  have  compulsory  disclosure.  I 
know  of  many  cases  where  that  would  be 
true.  I know  of  none  in  which  I could 
conceive  there  would  be  any  real  benefit 
from  compulsory  disclosure. 

910.  As  a matter  of  your  practical 
experience  might  that  be  answered  by  a 
question  of  degree?  If  it  were  a major 
interest  the  shareholder  should  know,  and 
if  it  were  not  major  then  it  need  not  be 

disclosed? Yes,  I would  agree  I think 

on  those  lines  one  might  arrive  at  some 
settlement;  two  different  sets  of  con- 
siderations. 

911.  Mr.  Althaus:  Arising  out  of  the 
question  asked  by  Mr.  Brown,  it  is  true  I 
understand  that  the  great  part  of  your 
pension  fund  is  in  fact  invested  in  the 
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shares  of  your  own  company.  It  is  clear 
in  your  case  that  has  been  a very  happy 
and  successful  experience. Yes. 

912.  But  would  it  be  right  to  say  that 
there  are  two  objects  as  far  as  you  are 
concerned,  one  of  which  is  to  secure  a 
profitable  investment  and  the  other  of 
which  is,  in  the  broadest  sense  viewing 
what  you  regard  as  the  interests  of  your 
employees,  to  secure  continuity  of  em- 
ployment. In  fact,  if  I may  put  it  that 
way,  can  you  conceive  of  any  situation  in 
which  the  trustees  of  your  pension  fund 
would  ever  vote  in  any  sense  to  deprive 
your  workers  of  their  employment  or  to 

expose  them  to  that  hazard? No,  I 

cannot  conceive  of  that.  Our  view  has 
always  been  that  the  real  security  for 
workers’  pensions  is  the  prosperity  of  the 
company.  The  fund  is  merely  an  outward 
demonstration  of  that,  and  certainly  we 
should  take  the  view  that  if  our  fund  were 
invested  in  equities  and  the  equities  them- 
selves lost  value  substantially  it  would  be 
for  the  company  to  make  that  good  in  the 
form  of  ex  gratia  pensions  outside  the 
fund.  In  fact  a considerable  element  of 
our  existing  pension  arrangements  is  out- 
side the  fund  to  make  good  the  change  in 
the  value  of  money,  and  so  on.  So  I think 
it  follows  from  that  that  I cannot  conceive 
of  the  trustees  of  the  pension  fund  voting 
in  any  other  way  than  to  secure  the 
prosperity  and  strength  of  the  business. 

913.  They  are  therefore  only  in  a 

limited  sense  independent  trustees? 

Independent  of  what? 

914.  They  have  no  independence  of 

choice  in  the  manner  in  which  they  would 
cast  their  vote  in  major  matters  such  as 
would  affect  the  continuity  of  employ- 
ment of  the  beneficiaries? Only  in 

the  sense  that  they  have  no  freedom  to 
vote  in  ways  that  would  harm  the  com- 
pany. 

915.  I have  two  minor  points.  The 
first  one  is  with  regard  to  your  interest  in 
Glyndeboume,  for  which  I am  sure  many 
of  us  are  grateful  to  you.  It  has  been 
represented  to  us  that  contributions  by 
companies  should  be  confined  to  things 
which  can  be  demonstrably  in  the  in- 
terests of  the  workpeople,  and  this 
appears  to  be  in  rather  a broad  sense  in 
that  interest,  although  it  is  obviously 
desirable  in  the  conditions  of  today  in 


which  taxation  and  other  factors  have 
made  it  more  difficult  for  private  indivi- 
duals to  function  in  these  matters.  Would 
you  wish  if  it  were  possible  for  that  free- 
dom to  be  more  clearly  expressed,  or  are 
you  happy  that  you  have  that  full  freedom 

at  present? We  have  that  freedom, 

but  I would  nevertheless  wish  for  directors 
generally  to  have  that  freedom;  that  is 
to  say  that  it  should  be  recognised  by 
shareholders  that  directors  should  be  free 
to  exercise  their  judgment  in  matters  of 
that  kind.  Most  of  the  things  we  do, 
including  our  contributions  to  Glynde- 
boume, have  in  fact  been  done  for  the 
benefit  of  our  staff  initially — we  always 
sent  large  numbers  of  our  people  to 
Glyndeboume.  But  I think,  on  the 
general  point,  that  directors  should  not 
have  to  justify  to  their  shareholders  any 
direct  benefit  of  expense  of  that  kind  to 
the  company.  Directors  clearly  have  to 
act  as  directors,  with  all  the  obligations 
that  devolve  on  them  in  exercising  then- 
judgment  in  relation  to  the  company,  but 
I should  have  thought  that  the  general 
requirement  was  sufficient  in  matters  of 
this  kind.  Shareholders  can  ask  questions* 
but  the  decision  ought  to  be  with  the 
directors. 

916.  Just  one  final  point;  you  said 
where  a subsidiary  company  contem- 
plated a radical  change  of  its  functions 
you  thought  that  should  be  a matter  for 
reference  to  the  shareholders.  Would  you 
distinguish  there  between  an  internal  sub- 
sidiary, something  which  you  have  created 
ad  hoc  on  your  own  behalf  in  the  conduct 
of  your  own  affairs,  and  a company  which 
you  had  acquired,  possibly  with  a certain 
amount  of  public  limelight,  which  exer- 
cised one  kind  of  function,  and  which, 
having  acquired  it,  you  then  proceeded  to 

change  to  another  use? No,  I would 

not  distinguish  between  those  two.  In 
the  case  of  an  acquisition  which  was  of 
100  per  cent,  of  the  equity  capital  I 
would  think  there  was  no  distinction  that 
arose  there  at  all.  If  I understood  you 
correctly,  in  suggesting  that  there  should 
be  this  disclosure  in  the  case  of  a radical, 
alteration  in  a subsidiary’s  activities,  I 
understood  from  the  Chairman’s  ques- 
tions that  you  were  suggesting  that  the 
disclosure  should  be  where  the  scale  of 
change  in  relation  to  the  total  affairs 
of  the  group,  not  of  the  affairs  of  the 
particular  subsidiary,  was  large.  If  a 
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subsidiary,  that  was  only  a small  fraction 
of  a group’s  activities,  changed,  for 
example,  from  selling  insurance  to  selling 
hot  dogs  I should  not  regard  disclosure 
to  be  required.  I would  think  disclosure 
should  be  made  if  the  activities  of  the 
subsidiary  in  question  were  important  to 
the  whole  group.  Is  that  what  you  said 
to  me? 

917.  Chairman : Yes,  you  would  have 
to  look  at  the  whole  and  decide  whether 
20  per  cent.,  30  per  cent.,  or  whatever  it 


might  be,  was  sufficiently  important. 

Yes. 

918.  And  that  is  where  the  difficulty 

comes  in. Yes. 

919.  I think  that  is  all  we  need  to 

trouble  you  with  this  afternoon.  Thank 
you  very  much  for  coming  here  to  help 
us.  You  will  let  us  have  that  memoran- 
dum about  the  Partnership? 1 will. 

Sir.  We  would  like  to  consult  our 
lawyers  about  that  and  make  it  as  com- 
prehensive as  possible. 


(The  witnesses  withdrew ) 


Professor  B.  Tew  called  and  examined. 


920.  Chairman : Professor  Tew,  you  are 

the  Professor  of  Economics  in  the  Univer- 
sity of  Nottingham  and  the  contribution 
you  have  made  to  our  investigation  was 
actually  a joint  paper  done  with  Dr.  R.  F. 
Henderson,  who  is  an  economist  at 
Cambridge,  but  who  is  unable  to  be  here 
because  he  is  in  Australia? That  is  so. 

Chairman : As  your  evidence  is  directed 
mainly  to  accounts,  I will  ask  Mr.  Lawson 
to  put  the  questions  at  the  outset. 

921.  Mr.  Lawson’.  Professor  Tew,  what 
would  you  say  is  the  purpose  of  annual 
accounts  ? Should  they  be  prepared  solely 
for  the  guidance  of  the  shareholders, 
creditors  and  others  who  are  interested  in 
the  company  concerned,  or  should  they 
also  take  into  account  the  requirements  of 
economists  and  others  who  require 
statistical  information  for  one  purpose  or 

another? I think  they  should  perform 

both  of  these  functions.  We  compiled  our 
memorandum  of  evidence  essentially  from 
the  point  of  view  of  the  shareholder, 
taking  no  account  of  the  economist’s 
needs,  even  though  as  economists  we  have 
spent  a lot  of  our  time  trying  to  make  use 
of  accounts.  We  had  it  in  mind  to  submit 
a second  document  saying  what  econo- 
mists wanted,  but  then  we  decided  that 
economists  wanted  what  shareholders 
wanted,  so  that  there  was  no  need  for  a 
further  submission.  I say  this  subject  to 
one  reservation  only.  We  think  as 
economists  that  the  net  of  exemption  is 
rather  too  wide,  and  that  the  large  private 


company  which  at  present  enjoys  exemp- 
tion should  not  be  exempt,  i.e.  there  should 
be  some  such  rule  as  that  no  private 
company  whose  assets  exceed  a certain 
amount  should  be  exempt.  This  would  I 
think  affect  a small  number  of  companies, 
but  ones  whose  accounts  would  be  of 
interest  to  economists.  If  he  is  looking  at 
shipbuilding  or  glass-making  the  econo- 
mist misses  one  or  two  very  big  companies 
because  at  present  they  are  exempt 
private  companies.  That  is  the  only 
difference  we  wish  to  make. 

922.  So  if  your  recommendations  are 
accepted  as  regards  annual  accounts,  that 
would  really  give  you  the  information 

which  you  need  as  an  economist? We 

have  also  recommended  that  rather  more 
simplified  accounts  should  be  published 
more  frequently  than  annually  in  the 
interests  of  the  shareholders.  In  this 
respect  too  I think  they  want  exactly  the 
same  thing  as  economists. 

923.  You  say  that  it  is  undesirable  that 
the  value  of  shares  should  diverge  sub- 
stantially from  the  real  value  of  the 
underlying  company.  You  would  pro- 
bably agree,  would  you  not,  that  the  price 
of  the  shares  on  the  Stock  Exchange  is 
subject  to  the  laws  of  supply  and  demand 
and  that  the  real  value  of  the  shares  of 
the  company  at  any  particular  moment  is 

what  they  would  fetch  in  the  market? 

Yes,  indeed. 

924.  Do  you  seek  to  distinguish  this 
from  what  you  describe  as  ‘ the  value  of 
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the  underlying  company’?  I am  not 
clear  what  you  mean  by  ‘ the  value  of  the 

underlying  company’. -I  agree  that 

the  price  of  the  shares  on  the  Stock 
Exchange  is  determined  by  supply  and 
demand.  The  demanders  of  shares  are 
however  investors  who  are  demanding  on 
the  basis  of  what  they  know  about  the 
company.  If  their  information  is  inade- 
quate or  misleading  their  demand  will  not 
be  the  same  as  it  would  be  if  they  were 
correctly  informed.  I think,  therefore,  that 
if  shareholders  knew  more  about  the 
companies  of  which  they  were  shareholders 
the  market  value  of  the  shares,  although 
determined  by  supply  and  demand,  would 
more  closely  correspond  to  the  value  of 
the  assets  of  the  company. 

925.  I see.  May  I ask  you  a few 
questions  under  each  of  the  subjects  you 
mention  in  the  summary  on  the  last  page 
of  your  memorandum,  leaving  the  ques- 
tion of  replacement  values  of  assets  until 
the  end?  You  refer  to  the  problem  of 
stock  appreciation  and  depreciation.  You 
say  if  stocks  held  at  31st  December,  1958, 
were  valued  at  £1,200,000  and  those 
stocks  at  prices  ruling  at  31st  December, 
1959,  were  worth  £1,320,000,  stock  appre- 
ciation in  1959  amounted  to  £120,000. 
From  this  you  draw  two  conclusions; 
firstly,  that  the  cost  of  maintaining  the 
same  physical  quantity  of  stocks  has  in- 
creased by  £120,000.  There  can  be  no 
argument  about  that;  you  need  more 
finance  to  carry  that  higher  figure.  Then 
you  go  on  to  say  that  a note  should  be 
made  in  the  published  accounts  so  that 
an  appropriate  adjustment  to  the  figures  of 
profits  can  be  made  by  those  who  wish 
to  do  so.  I would  be  grateful  for  some 
further  amplification  as  to  how  you  would 
make  that  calculation.  The  difficulty  is 
this,  that  the  amount  of  profit  derived 
from  the  appreciation  of  stock  will  depend 
upon  the  company’s  policy  as  regards 
price  fixing.  If  you  fix  your  prices  in 
relation  to  the  historical  cost  of  stock  you 
may  never  realise  that  appreciation  at  all. 
The  benefit  will  have  been  passed  on  in 
low  prices  to  the  public,  who  will  benefit 
in  having  their  stock  cheap,  so  that  you 
cannot  put  a note  in  the  Profit  and  Loss 
Account  and  say  this  is  a profit  of 
£120,000  on  appreciation  of  stock  because 
the  company  might  never  have  made  that 
profit  at  all.  Could  you  deal  with  that? 
1 think  if  the  company  has  been  sell- 


ing its  products  on  the  basis  of  historical 
costs,  irrespective  of  the  conditions  pre- 
vailing on  the  market,  so  that  it  has  been 
selling  more  cheaply  than  the  market 
would  bear  and  has  in  consequence  been 
making  a loss  on  its  transactions,  the 
shareholders  should  know.  Suppose,  cal- 
culating the  profits  in  the  orthodox  way, 
that  the  company  has  made,  let  us  say, 
£100,000  profit,  but  then  a footnote  has 
to  be  added  saying  that  from  this  might 
be  deducted  £120,000  worth  of  stock 
appreciation;  then  taking  this  into 
account  the  business  is  being  conducted  at 
a loss  and  the  shareholders  should  know 
that.  If  I were  a shareholder  I would  take 
the  view  that  the  management  had  been 
remiss  in  selling  its  products  so  cheaply. 

926.  I think  that  is  a very  difficult 

point,  because  at  some  periods  of  time  it 
has  been  the  Government  policy  that 
prices  should  not  be  increased.  If  one 
puts  into  the  Companies  Act  anything  of 
that  kind  one  might  get  into  serious  prob- 
lems.  If  it  embarrasses  the  Govern- 

ment I would  be  pleased,  for  I think  the 
Government,  in  fixing  prices,  should  take 
account  of  the  current  market  situation 
and  not  force  companies  to  resell  at  a 
fixed  profit  margin  goods  they  bought 
cheaply  when  prices  were  lower.  In  any 
case  I think  shareholders  should  know 
what  is  going  on.  If  the  Chairman  has  to 
say,  “ Although  compiling  our  Profit  and 
Loss  account  in  the  orthodox  way  we  have 
made  a profit,  in  fact  if  we  take  into 
account  stock  appreciation  we  have  made 
a loss  and  this  is  not  our  fault  because  the 
Government  forced  us  to  sell  at  this 
price  ”,  then  the  shareholders  are  simply 
getting  information  they  are  fully  entitled 
to. 

927.  Now  you  are  getting  into  a field  of 
difference  between  the  viewpoint  of  the 
economist  and  the  viewpoint  of  the 
accountant.  An  accountant  would  not 
say  you  had  lost  £120,000  under  those 
conditions.  He  might  say  that  if  you  had 
had  a different  pricing  policy,  you  would 
have  made  £120,000  more  profit.  He 

would  not  regard  that  as  a loss. 1 am 

trying  to  look  at  it  not  as  an  economist 
but  as  a shareholder.  I would  have 
thought  the  shareholders  would  take  the 
view  that  the  company  had  in  fact  con- 
ducted its  business  at  a loss  in  those 
circumstances. 
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928.  Taking  shareholders  today,  very 
many  of  them  are  quite  unsophisticated  in 
the  matter  of  accounts.  Supposing  the 
man  in  the  street  had  a motor-car  which 
cost  £500,  and  the  new  price  of  the  car 
went  up  to  £700  and  he  then  sold  his  car 
for  £600;  would  he  say  that  he  had  made 

a loss  ? 1 do  not  know,  but  I think  he 

should  think  that.  If  he  is  misguided 
he  should  be  re-educated.  In  this  field  he 
has  got  his  professional  educators.  He 
normally  will  not  try  to  interpret  company 
accounts  himself  but  will  rely  on  the 
“ Financial  Times  ” or  some  such  journal. 
We  need  not  assume  he  is  a fool,  or  if  we 
do  assume  he  is  a fool,  he  is  at  any  rate 
under  the  guidance  of  more  able  men  than 
he  is. 

929.  I suppose  I am  regarded  as  being 
in  your  category  of  expert  advisers,  but  I 
am  bound  to  say  it  would  not  occur  to  me 
in  the  example  I gave  you  that  I had  made 
a loss  of  £100  on  my  motor-car;  perhaps 

I ought  to. Are  we  not  playing  with 

words?  There  would  be  a figure  shown 
in  the  Profit  and  Loss  Account  calculated 
as  heretofore,  but  there  would  be  a 
footnote  to  the  account  saying  that  the 
prescribed  calculation  had  been  made  and 
that  the  result  of  the  calculation  was  so 
many  thousand  pounds.  The  words 
“ profit  ”,  “ corrected  profit  ” or  “ real 
profit  ” would  not  be  introduced.  I need 
not  join  issue  with  you  as  to  the  use  of  the 
word  “profit”,  whose  meaning  could 
remain  completely  unchanged.  What  is  at 
issue  is  whether  this  additional  informa- 
tion should  be  divulged,  and  I think  it 
should. 

930.  The  difficulty  is  the  calculation, 
and  that  is  what  I come  back  to.  In  the 
ordinary  way  what  happens  is  not  that  a 
man  fixes  his  prices  either  upon  historical 
costs  or  replacement  costs.  In  a very 
large  number  of  cases  it  depends  upon  the 
particular  moment  of  time  when  the 
selling  price  was  altered,  so  that  it  is  from 
an  accountant’s  point  of  view  difficult  to 
sort  out  and  say  that  a particular  part  of 
the  profit  was  due  to  the  rise  in  prices. 
You  can  get  somewhere  near  that  by 
valuing  stocks  by  the  LIFO  (Last  In,  First 
Out)  method;  that  in  a sort  of  rough  and 
ready  way  may  bring  up  the  kind  of 
results  you  are  talking  about.  Have  you 

any  views  qbout  LIFO? The  reform 

we  are  asking  for  does  not  concern  the 


Balance  Sheet.  We  have  no  recommenda- 
tion about  that.  We  would  be  happy  if 
the  method  of  valuation  for  Balance  Sheet 
purposes  remained  unchanged.  It  is  only 
a correction  to  the  Profit  and  Loss  Account 
we  are  concerned  with,  and  here  we 
want  it  merely  as  a footnote.  I do  not 
think  LIFO  meets  this  need  at  all.  It 
seems  to  me  the  best  way  to  calculate  the 
figure  we  want  to  be  calculated  is  to  take 
the  actual  value  of  the  stocks  at  the 
beginning  of  the  year,  valued  on  any 
reasonable  method — either  FIFO  (First 
In,  First  Out)  or  LIFO  and  compare  that 
value  with  the  hypothetical  value  that  the 
same  stocks  would  have  had  at  the  level  of 
prices  prevailing  twelve  months  later.  In 
order  to  get  at  the  figure  we  want  you 
have  to  compare  the  actual  value  with  a 
hypothetical  value. 

931.  But  you  say  that  the  Balance 
Sheet  might  well  remain  as  at  present  with 
the  conventional  method  of  stock 

valuation? We  are  not  making  any 

recommendation  on  that. 

932.  Supposing  the  whole  of  this 
increase  in  stock  value  of  £120,000  which 
you  refer  to  had  occurred  in  the  last  week 
of  the  year;  then  the  Balance  Sheet 
according  to  the  convention  would  not 
include  that  at  all;  very  little  stock  would 
be  sold  at  that  price.  Correspondingly 
your  Profit  and  Loss  Account  would  not 
include  it  either ; in  that  case  this  £120,000 

would  not  be  in  your  accounts? 1 

agree. 

933.  I think  I have  got  your  views  on 

that.  Then  you  refer  to  the  need  for  more 
information  in  the  accounts,  particularly 
as  regards  turnover  figures.  We  have  got 
a lot  of  evidence  on  that  point;  quite  a 
number  of  people  have  put  suggestions  to 
us  that  turnover  figures  should  be 
produced.  What  are  your  particular 
reasons  for  it — for  the  purposes  of  econo- 
mists or  because  you  think  the  share- 
holders should  know? 1 think  the 

shareholders  should  know.  The  typical 
shareholder  does  not  so  much  decide 
“ Shall  I invest  in  this  company  or  keep 
my  money  idle  ? ” He  is  deciding  whether 
to  invest  in  company  A or  B.  Therefore, 
typically  he  is  always  making  comparisons 
between  one  company  and  another.  One 
helpful  way  of  making  such  comparisons 
is  to  use  accounting  ratios  which  usually 
involve  either  in  the  denominator  or  in  the 
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numerator  the  figure  of  turnover,  and  if 
you  look  at  what  an  American  stockbroker 
sends  to  his  clients  you  will  see  a lot  of  his 
advice  takes  this  form.  He  will  produce 
accounting  ratios  for  the  two  companies 
in  which  his  client  is  interested  and  draw 
broad  conclusions. 

934.  Then  you  go  on  to  say  that  figures 
should  also  be  given  of  wages,  materials 
consumed,  overhead  expenses,  etc.  You 
know  of  course  that  in  many  businesses, 
particularly  large  businesses,  this  type  of 
statement  is  not  prepared  for  the  directors. 
The  directors  would  normally  get  depart- 
mental accounts,  accounts  of  different 
sections  of  the  business,  and  they  would 
get  comparisons  between  actual  costs  and 
standard  costs  and  all  that  type  of 
information  which  they  need  to  assist 
them  in  running  the  business.  Very  often 
they  will  not  have  the  type  of  information 
which  you  suggest  should  be  published. 
Two  points  arise  on  that;  firstly,  whether 
you  think  it  would  be  worth  putting  the 
company  to  the  trouble  to  get  all  that 
information  together,  and  secondly,  what 
use  is  it  likely  to  be  to  the  shareholders  if 
it  is  not  really  of  any  particular  use  to  the 

directors  themselves  ? These  figures  we 

have  asked  for,  as  distinct  from  turnover, 
I think  we  would  regard  as  the  least 
important  of  our  recommendations. 
Where  companies  in  fact  divulge  their 
turnover  they  usually  give  the  figures 
which  enable  you  to  reconcile  the  turnover 
figure  with  the  Profit  and  Loss  Account; 
they  usually  give  figures  for  wages,  raw 
materials,  and  similar  broad  headings. 
We  thought  that,  if  companies  were 
required  to  divulge  their  turnover,  the 
further  step  of  giving  under  very  broad 
headings  the  explanation  of  the  gap 
between  the  turnover  figure  and  the  profit 
figure  would  not  meet  with  much  objec- 
tion, but  we  would  not  want  to  press  it  if 
there  were  objection.  We  would  agree  that 
these  figures  of  wages,  etc.,  are  not  so 
important.  The  important  thing  is  the 
figure  of  turnover. 

935.  Do  you  think  there  could  be  any 

circumstances  in  which  it  is  desirable  in 
the  interests  of  shareholders  that  the 
connection  between  the  parent  company 
and  its  subsidiaries  should  remain  secret, 
or  do  you  think  it  should  always  be  dis- 
closed?  1 cannot  think  of  any  case 

where  it  should  remain  secret,  but  I would 


not  like  to  say.  I should  have  thought 
that  if  our  recommendation  were  adopted 
there  ought  to  be  some  loophole  so  that 
the  information  could  remain  secret  with 
the  permission  of,  say,  the  Board  of 
Trade. 

936.  That  is  the  sort  of  question  we 

could  ask  our  business  witnesses,  so  I will 
not  press  you  further  on  it,  nor  on  your 
other  suggestion  about  the  disclosure  of 
income  from  overseas  companies.  These 
are  questions  in  which  we  shall  have  to 
consider  whether  any  damage  would  be 
done  to  a particular  company  or  to  the 
economy  of  the  country  if  that  type  of 
information  were  disclosed.  I think  we  can 
pass  on  from  that.  Now  you  make  a sug- 
gestion about  the  statement  of  the  sources 
and  the  uses  of  capital  funds.  That  again 
has  come  from  other  people.  What  you 
have  in  mind,  I assume,  is  the  sort  of 
statement  which  the  Americans  call  the 
cash  flow — on  the  one  side,  the  amount 
of  cash  coming  into  the  business,  from 
issues  of  capital,  from  profits  retained  and 
from  depreciation,  and,  on  the  other  side, 
capital  expenditure,  etc.  With  very  com- 
plex accounts  it  is  the  sort  of  simple 
statement  which  is  useful. Yes. 

937.  You  would  like  to  see  us  make 

that  compulsory  ? Y es.  We  think  also 

in  so  doing  little  additional  information 
would  have  to  be  disclosed.  We  think  a 
competent  accountant  with  time  to  spare 
can  readily  draw  up  such  a statement  from 
the  existing  form  of  accounts,  but  if  the 
accountant  of  a company  were  made  to 
draw  it  up  on  the  shareholders’  behalf  he 
would  be  performing  a very  useful  service. 

938.  I think  there  would  not  be  any 
difference  of  opinion,  firstly,  that  that  type 
of  statement  can  be  readily  prepared  and, 
secondly,  that  it  is  a very  useful  thing  to  do. 
The  question  is  whether  it  is  the  sort  of 
thing  the  Act  ought  to  provide  for.  Now 
you  suggest  that  the  estimation  of  the 
written  down  replacement  values  of  fixed 
assets  should  be  provided  annually  and 
that  assets  should  be  valued  at  the  end  of 
every  five  years.  What  exactly  do  you 
mean  by  replacement  values  in  this  sense? 
Have  you  in  mind  a straight  calculation 
based  upon  a price  index,  or  should  some 
account  be  taken  of  offsetting  reductions 
in  replacement  costs  due  to  technological 

improvements  ? 1 feel  this  is  a technical 

matter  on  which  I prefer  not  to  give  an 
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answer,  but  many  companies  have  re- 
valued their  assets  and  I should  have 
thought,  if  the  Committee  are  prepared  to 
consider  this  recommendation  at  all,  then 
the  kind  of  people  who,  say,  have  revalued 
the  assets  of  I.C.I.,  should  be  asked  to 
explain  what  exactly  they  did.  I think 
this  is  a practical  problem  where  a man 
who  has  not  actually  done  it  can  be  of 
little  help. 

939.  You  think  something  should  be 
done  but  do  not  want  to  express  an 

opinion  as  to  the  details? That  is 

right. 

940.  The  practical  difficulties  are  very 

great,  you  appreciate  that? Yes. 

941.  Do  you  think  that  the  present 
under-valuation,  particularly  of  land  and 
buildings  in  Balance  Sheets,  to  which  you 
refer,  is  due  solely  to  the  very  exceptional 
amount  of  inflation  in  the  last  twenty 
years,  or  is  that  a continuing  problem? 

1 should  have  thought  the  problem 

has  been  greatly  aggravated  by  the  war 
and  the  immediate  post-war  years,  but  the 
problem  will  always  be  with  us,  particu- 
larly in  urban  site  values.  Some  towns 
will  continue  to  grow  and  urban  site 
values  will  rise  even  though  the  general 
price  level  is  not  rising,  and  if  some 
company  owns  properties  in  such  desir- 
able sites  the  shareholders  should  know 
of  the  appreciation  of  the  property. 

942.  You  immediately  get  into  this 
problem  of  valuation  there.  Urban  site 
values  depend  on  what  planning  per- 
mission can  be  obtained  and  what  the 
demand  is  for  that  type  of  property  and 
whether  the  business  now  being  operated 
at  that  property  can  be  conveniently 
removed  somewhere  else.  You  get  into 
a very  difficult  field  of  assessment  there. 
It  is  not  so  much  theoretical  as  practical. 

1 would  like  to  say  this.  It  seems  to 

me  the  purpose  of  the  accounts  is  not  to 
provide  the  shareholders  with  all  the 
answers  as  to  whether  the  company  is 
well  managed  or  not,  but  to  ensure  that 
he  can  ask  sensible  questions.  I imagine 
a good  chairman  will  anticipate  the 
questions  that  will  suggest  themselves  to 
the  shareholders  and  will  explain  in  his 
speech  why  some  apparent  anomaly  is 
not  really  an  anomaly.  In  other  words, 
I should  have  thought  the  one  main  way 
in  which  these  better  accounts  would  be 


valuable  is  that  the  chairman  would  be 
forced  to  give  more  informative  reports 
to  the  shareholders. 

943.  If  you  were  to  envisage  stable 
prices  instead  of  the  inflation  which  we 
have  had  for  such  a long  time,  would  you 
agree,  generally  speaking,  that  the  trend 
of  building  costs  would  be  downwards 
because  of  the  technical  improvements 
which  are  being  developed  all  the  time? 
1 do  not  see  that  technical  improve- 
ments would  be  any  faster  in  building 
than  in  other  industries. 

944.  Not  faster,  but  in  all  industries 
there  would  be  technical  improvements. 

If  there  were  technical  improvements 

in  all  industries,  are  you  suggesting  that 
all  prices  would  go  down,  or  just  building 
costs? 

945.  I was  thinking  particularly  in 
terms  of  capital  goods  at  the  moment. 
If  you  have  stable  prices  the  tendency 
would  be,  I should  have  thought,  for  the 
price  of  capital  goods,  the  price  of 
replacement  of  equivalent  productive 
capacity,  would  tend  to  be  lower  than  the 
historical  cost.  What  would  you  do 
there?  Should  the  Balance  Sheet  write 

those  assets  down? We  do  not  suggest 

any  change  in  the  Balance  Sheet.  We 
suggest  the  Balance  Sheet  should  be 
published  as  at  present,  but  that  further 
information  should  be  given  in  the  form 
of  a note. 

946.  But  the  trouble  about  a note  is 
that,  however  you  word  the  note,  some 
shareholder  will  play  around  with  the 
figures  and  incorporate  them  in  the 

Balance  Sheet.  That  is  the  danger. 

I think  that  is  a danger,  but  it  seems  to 
me  that  increasingly  shareholders  are 
coming  to  rely  on  professional  advisers 
who  would  interpret  the  information  in 
an  expert  way.  In  protecting  the  share- 
holder from  his  incompetence,  by  keeping 
him  in  ignorance,  you  are  at  the  same 
time  starving  the  competent  financial 
adviser  of  information  which  could  be 
useful  for  him  to  digest  so  as  to  give 
better  advice  to  his  clients. 

947.  I see  your  point.  You  then  make 
a suggestion,  which  we  have  had  from 
others  as  well,  that  the  Balance  Sheet 
should  disclose  the  amount  for  which 
assets  are  insured.  There  are  many 
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technical  difficulties  about  that,  but  quite 
apart  from  technical  difficulties,  is  there 
not  a certain  danger  that  a man  who 
wanted  to  present  the  picture  in  a pretty 
favourable  light  would  perhaps  rather 
over-insure  his  assets  and  therefore  state 

a higher  figure? We  would  not  attach 

a great  deal  of  weight  to  this  particular 
recommendation.  We  wanted  to  bring  it 
before  the  Committee,  but  we  would 
not  press  it. 

948.  Do  you  think  that  depreciation 
allowances  should  always  be  calculated 
on  the  basis  of  replacement  costs,  or 

should  it  be  additional? We  think  it 

should  be  additional. 

949.  You  would  have  your  normal 
depreciation  on  the  basis  of  historical  cost 
and  then  make  any  addition  considered 

necessary  because  of  price  changes? 

The  addition  should  be  disclosed  in  some 
form  of  note. 

950.  Do  you  think  that,  if  the  effect  of 
charging  depreciation  on  the  basis  of 
replacement  cost  was  to  turn  a profit  into  a 
loss,  the  directors  would  be  justified  in 
passing  their  dividend,  and  even  a dividend 

upon  the  preference  shares? They 

might  be,  but  I have  no  views  on  this. 

951.  All  you  want  is  the  information 

disclosed? That  is  right. 

952.  Have  you  any  views  as  regards 
this  additional  depreciation  when  a very 
high  proportion  of  the  assets  are  financed 

by  loan  capital? No.  I realise  there 

is  a problem  there,  but  I am  afraid  I have 
no  considered  view  on  it. 

953.  Would  you  agree  that  it  is  now 
unusual  for  assets  to  be  replaced  by 
precisely  similar  assets?  In  some  cases 
of  course  there  may  not  be  replacement 
at  all.  One  of  our  witnesses  has  said  that 
to  estimate  the  cost  of  replacing  some- 
thing which  nobody  wants  to  replace  is  a 
very  academic  notion.  Would  you  share 

that  view? No.  This  problem  must 

have  been  very  much  to  the  fore  in  the 
I.C.I.  revaluation  because  their  industry 
is  one  where  technical  progress  is  very 
fast.  Yet  they  thought  it  worthwhile, 
so  I think  this  must  be  a practical 
possibility. 

954.  It  has  been  suggested  that  for 
practical  purposes  one  should  limit  re- 
valuations to  assets  such  as  land  and 


buildings  which  have  an  indefinite  or  a 
very  long  life,  and  that  the  complexity  of 
doing  the  same  thing  for  relatively  short- 
lived assets  would  make  it  not  worth 

while.  Have  you  any  views  on  that? 

I should  have  thought  it  would  be 
sensible  to  have  some  rule  that  assets 
whose  expected  life  was  less  than  so  many 
years  should  not  be  revalued.  What  that 
life  should  be  I do  not  know,  but,  speaking 
offhand  without  having  considered  it,  I 
would  say  five  years. 

955.  Yes,  on  the  principle  that  with 
short-life  assets  depreciation  catches  up 
quickly  anyway  and  the  advantage  of  any 
special  depreciation  is  not  very  great  and 
the  amount  of  work  involved  is  very  much 
greater  than  it  is  in  connection  with  land 

and  buildings? Yes;  I have  in  mind 

things  that  would  be  worn  out  very  quickly. 

956.  As  regards  specific  assets,  you 

would  probably  agree  that  the  value  of 
that  type  of  asset  depends  upon  its 
earning  capacity? Yes. 

957.  Therefore  if  the  accounts  show  a 
fair  statement  of  the  profit,  is  there  any 
advantage  to  anybody  in  showing  a 

valuation  of  such  specific  assets? We 

are  not  asking  that  this  footnote  should 
disclose  the  market  value  of  the  assets  as 
a going  concern,  as  it  were.  We  are  not 
asking  for  a view  to  be  taken  as  to  the 
future  profits  of  the  company  and  a 
calculation  made  as  to  the  present  value 
of  the  expected  future  stream  of  profits. 
We  are  asking  that  the  replacement  cost 
of  the  assets  should  by  estimated  and  an 
appropriate  deduction  made  for  depre- 
ciation. 

958.  The  difficulty  is  that  because  of 
technical  improvements  the  replacement 
cost  may  be  no  more  than  the  original 

cost. 1 agree  the  difficulty,  but  since 

so  many  companies  have  in  fact  revalued 
their  assets  I should  have  thought  the 
Committee  should  not  decide  the  difficul- 
ties are  insurmountable  before  asking  for 
evidence  from  someone  whose  job  it  is  to 
do  such  revaluations. 

959.  Is  there  any  real  evidence,  in  the 
case  of  highly  specific  assets  such  as  plant, 

of  any  advantage  in  revaluing  them? 

Our  argument  depends  on  the  shareholder 
being  able  to  judge  in  some  very  rough- 
and-ready  manner  whether  his  money  is 
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being  put  to  good  purpose.  Supposing  a 
company’s  profits  are  very  low  and  the 
market  value  of  its  assets  is  very  low  but 
the  replacement  cost  of  these  assets  is 
very  high;  a possible  implication  is  that 
the  company  has  used  its  shareholders’ 
capital  to  buy  expensive  assets  whose 
pay-off  in  profits  has  been  very  low.  There 
may  be  some  perfectly  good  reason  which 
the  directors  should  then  be  able  to 
explain.  But  prima  facie  there  is  a case 
to  be  answered;  why  has  the  management 
of  the  company  invested  this  money  in 
plant  when  the  profits  are  so  low? 

960.  You  have  still  got  quite  a long 
way  to  go,  because  if  you  go  to  replace- 
ment costs  you  have  got  to  have  some  sort 
of  agreement  that  you  must  have  a fairly 

uniform  price  index  for  revaluation. 

I do  not  know  that  we  should.  I do  not 
want  to  be  drawn  into  methods  of  re- 
valuation. It  seems  to  me  the  men  who 
do  it  for  the  big  companies  should  be 
asked  how  they  do  it.  They  must  have 
some  way,  and  I wonder  whether  they  do 
have  recourse  to  some  general  index. 
They  may  in  fact  look  at  the  present  cost 
price  of  equipment  equivalent  to  that 
already  owned  by  the  company. 

961.  One  of  the  difficulties  about  this 
problem  is  that  the  people  who  do  this 
use  a variety  of  different  methods.  One 
company  may  do  it  by  one  method  and 
one  by  another.  You  yourself  have  said 
that  you  really  do  not  know  the  answer 
to  the  problem  of  loan  capital,  but  if  you 
are  going  to  make  this  kind  of  calculation, 
that  is  an  essential  thing  to  which  the 
answer  must  be  found.  At  the  present 
time  one  company  is  doing  one  thing  and 

one  another. On  the  question  of  loan 

capital  I am  quite  clear,  companies  with 
large  loan  capital  should  still  do  this 
calculation  and  put  a note  saying  that 
their  assets,  revalued  in  this  way,  amount 
to  so  much.  The  only  question  is  whether 
some  further  information  ought  to  be 
required  of  such  companies.  That  is  the 
difficulty  as  I see  it. 

962.  Then  you  would  get  the  situation 
that  with  property  companies  or  other 
agencies  financed  largely  by  loan  capital, 
you  would  either  have  to  make  the  most 
exorbitant  charges  to  tenants  or  else  the 
company  would  show  large  losses  due  to 
charging  large  sums  for  additional  de- 
preciation. It  would  be  extremely  difficult 


to  adapt  your  system  to  that  type  of  case. 

It  seems  to  me  if  you  calculate 

depreciation  it  should  be  on  the  replace- 
ment cost  of  the  asset,  not  on  the  market 
value.  Take  the  case  of  a brewery  which 
owns  a lot  of  public  houses  on  sites  that 
are  appreciating  in  value.  It  seems  to  me 
that  for  calculating  depreciation  the  right 
method  of  calculation  here  is  the  replace- 
ment cost  of  the  buildings  with  the  right 
percentage  applied;  in  other  words,  the 
depreciation  provision  should  not  be  in- 
flated by  the  fact  that  the  site  value  is 
appreciating  year  by  year.  When  it  comes 
to  showing  under  the  Balance  Sheet  an 
alternative  valuation  of  the  assets,  then 
I think  it  would  be  right  to  say  that  the 
site  values  are  higher  than  they  were  last 
year  and  amount  to  such  and  such.  I 
think,  however,  that  in  some  companies, 
particularly  those  whose  assets  comprise 
sites,  the  note  about  depreciation  I would 
like  to  see  under  the  Profit  and  Loss 
Account  would  not  be  exactly  geared  to 
the  note  as  to  the  value  of  fixed  assets  that 
would  appear  under  the  Balance  Sheet. 

963.  It  would  be  a different  thing? 

Yes,  in  so  far  as  the  assets  consisted  of  sites, 
then  there  would  certainly  be  a difference. 
If  they  were  replaceable  assets — buildings 
and  machines — I should  have  thought 
that  the  normal  method  of  revaluation 
would  be  at  replacement  cost,  and  in  that 
case  the  depreciation  provision  would  be 
geared  thereto. 

964.  There  is  one  final  question.  The 
Committee  have  a definition  of  a Balance 
Sheet  contained  in  paragraph  98  of  the 
Cohen  Committee’s  report.  I will  read 
it: — 

“ The  function  of  a balance  sheet  may 
be  stated  briefly  to  be  an  endeavour  to 
show  the  share  capital,  reserves  (dis- 
tinguishing those  which  are  available 
for  distribution  as  dividends  from  those 
not  regarded  as  so  available)  and 
liabilities  of  a company  at  the  date  as  at 
which  it  is  prepared,  and  the  manner  in 
which  the  total  moneys  representing 
them  are  distributed  over  the  several 
types  of  assets.  A balance  sheet  is  thus 
an  historical  document  and  does  not  as 
a general  rule  purport  to  show  the  net 
worth  of  an  undertaking  at  any  par- 
ticular date  or  the  present  realisable 
value  of  such  items  as  goodwill,  land. 
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buildings,  plant  and  machinery,  nor, 
except  in  cases  where  the  realisable  value 
is  less  than  cost,  does  it  normally  show 
the  realisable  value  of  stock  in  trade.”. 

Do  you  agree  with  that  definition  of  a 
balance  sheet,  or  would  you  feel  that  since 
the  Cohen  Committee  reported  changes 
have  taken  place  which  make  it  necessary 

to  review  that? 1 am  quite  happy 

about  that. 

965.  What  you  really  want  is  to  get 

fuller  accounts? That  is  so. 

966.  Mr.  Mackinnon : I have  one  ques- 

tion. Generally  you  have  said  you  want 
turnover  disclosed.  I would  like  to  know 
how  far  you  want  to  carry  that  in  the  case 
of  a composite  business  with  perhaps  six 
different  branches.  Would  you  want  the 
turnover  to  be  broken  down  between  the 
six  different  and  perhaps  unrelated  bran- 
ches of  the  business? My  answer  is 

that  I would  like  to  encourage  companies 
to  do  so  where  it  was  possible,  but  it 
seems  to  me  that  it  would  often  not  be 
possible,  and  therefore  it  would  be  difficult 
to  embody  such  a requirement  in  a law 
and  require  that  it  should  always  be  done. 

967.  Have  you  considered  the  position 
where  there  is. an  associated  company 
whose  shares  stand  in  the  books  of  the 
parent  company  and  where,  for  instance, 
the  profits  of  the  associated  company  may 
have  been  put  to  its  reserves  for  many 
years  so  that  the  value  shown  in  the 
accounts  of  the  parent  company  is  small; 
would  you  feel  that  that  is  a problem 
which  should  be  attacked  in  some  way  so 
that  the  shareholders  of  the  company 
might  be  informed  about  the  real  position 
of  that  associated  company,  which  just 

falls  short  of  being  a subsidiary? The 

only  recommendation  we  make  on  that 
score  is  that  we  think  in  such  a case  the 
undistributed  profits  of  the  partly-owned 
company  belonging  to  the  parent  company 
should  be  shown  in  the  parent  company’s 
accounts.  That  would  not  unearth  the 
past  history  but  it  would  disclose  to  the 
sharehoders  in  the  parent  company  what 
was  goilg  on  currently. 

968.  You  would  get  the  profits  but  you 

would  not  get  the  asset  position  or  the 
relation  of  the  profits  to  the  asset  position. 
But  you  would  accept  that  as  going  far 
enough  to  deal  with  that  problem? 1 


would  not  accept  it,  but  I would  say  we 
did  not  feel  competent  in  making  any 
further  recommendations. 

969.  Mr.  Watson : On  what  you  said 
about  the  valuation  of  stocks,  I can  see 
your  proposals  might  have  considerable 
merit  if  you  are  visualising  a situation 
where  the  value  of  commodities  is  likely 
constantly  to  rise;  but  that  is  not  true,  is 

it,  over  the  raw  material  field? 1 

cannot  predict  the  future,  but  in  the  light 
of  the  recent  past  it  seems  to  me  that  falls 
in  prices  are  quite  likely. 

970.  So  that  there  might  be  a situation 
like  this  with,  for  example,  a commodity 
like  wool.  A company  produces  a 
Balance  Sheet  and  shows  a profit  on  stock 
of  the  size  you  instance,  but  by  the  time 
the  accounts  are  published  that  profit  may 
have  vanished;  is  it  not  possible  that  that 
may  lead  to  greater  mistakes  in  the  valua- 
tion of  shares  than  the  absence  of  that 

information? 1 do  not  think  so.  I 

think  you  get  a very  good  example  of  how 
bad  the  present  disclosure  is  by  going 
back  to  the  period  of  the  Korean  War, 
and  considering  industries  like  the  paper 
industry  and  the  textile  industries,  whose 
materials  went  up  very  greatly  in  price  and 
then  fell.  In  such  cases  you  might  get  two 
adjacent  years  when  in  the  first  year 
profits,  as  disclosed  in  the  Profit  and  Loss 
Account,  were  very  high  because  the  price 
of  (say)  wool  had  risen  so  much;  in  the 
following  year  there  were  very  low  profits 
or  even  losses.  I should  have  thought 
the  shareholder  would  get  a much  better 
idea  of  the  value  of  his  investment  if  the 
correction  we  are  now  suggesting  had 
been  made.  It  would  iron  out  such 
temporary  fluctuations  in  profit  due  to 
variations  in  material  prices;  I should 
have  thought  this  information  is  as  much 
use  when  prices  are  falling  as  when  they 
are  rising,  and  even  more  useful  when 
prices  are  fluctuating.  What  we  must 
always  expect  is  that  prices  of  raw 
materials  will  fluctuate  violently;  they 
always  have  in  the  past.  It  is  a question 
of  the  reasonable  interpretation  of  the 
profitability  of  companies  who  own  large 
amounts  of  such  materials. 

971 . Would  you  agree  it  is  normal  for  a 
company  not  to  have  a large  stock  but 
merely  to  cover  its  requirements  say  for  a 

period  of  six  months? 1 would  not 

agree;  some  do  and  some  do  not. 
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972.  You  stick  to  your  opinion  that 
this  valuation  of  stocks  should  appear  in 

a note  on  the  Balance  Sheet? No,  not 

on  the  Balance  Sheet.  The  stock  appre- 
ciation or  depreciation  during  the  course 
of  the  year  should  be  put  as  a note  under 
the  Profit  and  Loss  Account. 

973.  In  order  that  this  should  form  a 
basis  for  the  calculation  of  future  profit 

or  not? 1 think  that  the  past  is  never 

an  infallible  guide  to  the  future.  It  is  up 
to  the  shareholder  or  his  advisers  to 
decide  how  much  reliance  they  should 
place  on  the  past  as  a guide  to  the  future. 
We  are  recommending  that  the  record  of 
die  past  should  be  more  clearly  put  before 
the  shareholder  and  his  advisers. 

974.  It  is  not  of  any  great  value  as  far  as 

the  future  is  concerned? That  is  a 

different  matter.  It  seems  to  me  that  in 
all  matters  of  prediction  to  a greater  or 
less  extent  we  rely  on  what  we  know  of 
the  past,  and  I suppose  it  is  one  of  the 
skills  of  a stockbroker  or  an  investment 
adviser  to  know  how  much  the  past  is  a 
guide  to  the  future  in  a particular  com- 
pany. He  would  probably  assume  the 
past  can  be  a guide  to  the  future  unless  he 
has  some  reason  to  think  to  the  contrary. 

975.  Mr.  Scott : Your  recommendation 

is,  I think,  that  estimates  of  stock 
appreciation  or  depreciation  should 
appear  every  year  ? That  is  right. 

976.  Would  you  extend  that  to  your 
suggestion  that  companies  should  produce 
accounts  every  six  months  or  even 

quarterly? No,  I should  have  thought 

not — I should  have  thought  that  rather 
less  information  would  be  given  in  the  six- 
monthly  accounts  and  still  less  in  the 
quarterly.  Certainly  the  calculation  of 
stock  appreciation  should  not  be  com- 
pulsory in  the  six-monthly  accounts. 
Quarterly  accounts  could  be  even  more 
rudimentary;  figures  of  cash,  debtors, 
creditors,  stocks:  those  would  perhaps  be 
the  main  things.  When  I talk  to  people 
who  are  in  the  investment  business  it 
does  seem  that  when  they  have  an  interest 
in  an  operating  company  they  get  the 
annual  accounts  and  they  frequently  get 
half-yearly  or  quarterly  or  monthly 


accounts.  The  monthly  accounts  provide 
less  information,  and  it  seems  to  me  just 
as  a City  house  would  want  this  informa- 
tion more  frequently  in  order  that  it  can 
see  how  its  investments  are  going  on,  so 
the  ordinary  shareholders  should  get  this 
information.  I think  the  information 
most  frequently  demanded  at  short  in- 
tervals is  a summary  of  the  stock  position, 
debtors,  creditors  and  cash. 

977.  The  stock  position  is  just  a figure 
for  stock,  no  details  as  to  how  the  value 
has  changed  as  compared  with  the  last 

accounts? That  is  right,  yes.  If  I 

may  presume  to  make  a suggestion  to  the 
Committee,  it  does  seem  that  if  the  Com- 
mittee are  going  to  consider  accounts 
covering  shorter  periods  than  a year,  com- 
piled on  a less  comprehensive  basis  than 
the  annual  accounts,  the  advice  of  City 
houses  who  have  investments  in  operating 
companies  would  be  very  valuable  indeed. 
It  seems  there  is  a great  deal  of  skill 
embodied  in  the  experience  of  the  City  as 
to  what  can  be  conveniently  provided  on  a 
quarterly  basis. 

978.  Mrs.  Naylor  : To  go  back  to  the 
point  about  the  value  of  shares,  you 
say  that  it  should  not  diverge  substan- 
tially from  the  real  value  of  the  underlying 
company.  In  the  value  of  the  underlying 
company  do  you  include  the  value  of  the 
management’s  estimated  earning  power. 
I was  thinking  of  Woolworths  where  the 
assets’  value  is  a great  deal  less  than  the 
market  value  of  the  shares.  I was  won- 
dering whether  the  value  of  the  shares  is 
not  more  closely  related  to  the  estimated 
earning  power  rather  than  to  the  value  of 

the  assets. Yes.  I would  not  defend 

what  we  said  in  this  respect.  In  the 
case  of  a well-managed  company  it  is 
clearly  appropriate  that  the  shareholders 
should  value  their  investment  more  highly 
than  the  assets  of  the  company  itself. 

Chairman:  Professor  Tew,  that  appears 
to  exhaust  our  questions,  so  we  will  not 
trouble  you  any  further.  I would  like  to 
say  we  are  all  very  much  obliged  to  you 
and  to  Dr.  Henderson  for  the  memoran- 
dum and  to  you  for  coming  here  today  to 
help  us. 


(The  witness  withdrew ) 
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Memorandum  by  W.  T.  Baxter*  Professor  of  Accounting, 
University  of  London 

Shares  of  No  Par  Value 

1.  The  case  for  these  shares  is  at  least  as  strong  now  as  it  was  when  the  Gedge 
Committee  reported.  A new  Act  should  in  my  view  permit  the  issue  of  no  par  shares. 

2.  The  market  value  of  preference  shares  can  in  some  cases  (e.g.,  if  dividends  are 
in  arrear)  differ  greatly  from  par  value.  Thus  the  arguments  for  issuing  ordinary 
shares  of  no  par  value  do  in  fact  apply  with  considerable  force  to  preference  shares 
also.  There  seem  good  grounds  for  including  preference  shares  within  new 
regulations. 


Need  for  full  information 


Accounts 


3.  The  case  for  full  disclosure  is  well-known,  but  will  perhaps  bear  repetition. 


4.  In  a free  economy,  resources  are  guided  to  their  most  fruitful  uses  (in  the  main) 
by  the  decisions  of  individuals.  If  the  economy  is  to  work  efficiently,  these  decisions 
must  be  based  on  adequate  information.  Investors  should  have  available  the  fullest 
and  clearest  data  on  the  working  of  the  various  sectors.  Guided  by  such  data,  they 
will  put  new  resources  into  the  sectors  where  likely  returns  are  highest — thus  helping 
to  give  the  consumer  what  he  wants,  and  to  reduce  abnormally  high  profit  rates  to  the 
competitive  level.  The  society  that  fails  to  provide  itself  with  the  best  available 
information  is  wasting  resources,  and  keeping  its  income  needlessly  low;  when  applied 
to  such  a society,  the  main  economic  argument  for  freedom  becomes  hollow  since 
most  people  concerned  would  probably  be  better  off  in  material  things  if  they  aban- 
doned private  enterprise,  and  entrusted  new  investment  to  state  planners  with 
dictatorial  powers  to  extract  information. 

5.  This  is  the  main  argument  for  disclosure,  and  it  seems  to  me  to  be  very  strong 
But  there  are  others;  perhaps  the  most  important  is  the  desirability  of  showing  up 
managerial  incompetence. 


6.  I do  not  as  a rule  like  to  see  public  intrusion  into  areas  that  have  so  far  been 
treated  as  private.  But  the  benefits  from  full  disclosure  seem  amply  to  justify  some 
compulsion;  if  the  economy  is  stimulated  as  a result,  the  intrusion  may  in  the  end 
strengthen  the  rights  of  the  individual,  since  we  shall  probably  not  want  to  overthrow 
a fiee-enterprise  system  that  is  plainly  making  us  prosperous. 


■ V Though  the  0386  for  foil  disclosure  is  powerful,  it  is  not  likely  to  commend 
itself  to  company  officials.  The  evidence  submitted  to  you  may  therefore  stress  the 
economic  and  social  benefits  less  than  the  technical  difficulties  of  reform.  The  latter 
deserve  ireful  thought.  But  the  very  full  experience  of  the  United  States  in  these 
mattere  shows  that  the  fear  of  publicity  is  somewhat  ill-founded;  American  companies 
flourish  despite  candid  accounts,  and  public  confidence  in  business  is  probably  far 
greater  now  than  when  secrecy  was  common.  Though  some  aspects  of  the  American 
regulations  may  be  unfortunate,  m general  we  must  surely  deplore  our  auarter-of-a- 
century  lag  behind  United  States  practice. 


The  dangers  of  rigid  accounting  standards 

8.  It  is  highly  desirable  that  the  law  should  lay  down  minimum  requirements  for 
accounts,  but  m no  way  cramp  experiment,  innovation,  and  the  development  of  new 

r°u!?pt^uatll^theapa^t’  0Ur  c°mPames  Acts  have  been  very  successful  in  this  respect. 
I hope  that  the  draftsmen  of  any  new  regulations  will  be  at  great  pains  to  continue 

w™',,  N°  ref^rm  at  aU  would  he  far  better  than  regulations  thal 
start  as  a floor  but  end  as  a ceiling. 
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9.  Here  the  experience  of  the  S.E.C.  shows  the  danger  of  carrying  a good  idea  too 
far."  For  instance,  U.S.  Steel  was  forced  by  the  S.E.C. — in  the  interests  of  uniformity 
and  “ generally  accepted  accounting  principles  ” — to  abandon  a revised  system  of 
measuring  depreciation  under  rising  prices.  Accounting  innovation  of  this  type, 
clearly  explained  to  readers  of  the  reports,  is  something  entirely  different  from  failure 
to  give  minimum  information.  If  accounting  is  not  to  be  ossified,  regulations  must 
not  act  as  a strait-jacket. 

Revenue  account 

10.  The  chief  fault  in  the  reports  of  British  companies  is  of  course  the  lack  of 
trading  figures.  The  main  revenues  and  costs  should  be  published. 

11.  This  reform  seems  far  more  important  than  any  other  accounting  change  that 
can  be  suggested. 

12.  Full  trading  figures  would  doubtless  not  give  a perfect  picture  of  some  companies’ 
operations  (e.g.,  consolidated  data  for  different  departments  might  cover  over  con- 
flicting trends).  But  figures  that  are  imperfect  in  this  sense  are  normally  more  useful 
than  no  figures. 

Interim  accounts 

13.  The  investor  would  be  helped  by  the  more  frequent  publication  of  company 
results.  Such  interim  reports  need  not  amount  to  full  audited  accounts;  but  enough 
should  be  published  to  show  important  trends,  and  thus  prevent  severe  shocks  when 
the  year’s  results  appear. 

14.  Possibly  half-yearly  statements  would  be  adequate  for  smaller  public  companies. 
The  giants  (most  conveniently  defined  in  terms  of  number  of  investors?)  should 
publish  quarterly  figures. 

Inflation  and  asset  valuation 

15.  The  rise  in  general  prices  has  had  a considerable  impact  on  company  finance. 
Accounting  methods  have  so  far  failed  signally  to  keep  pace  with  this  development. 
Though  I strongly  favour  changes  of  method,  and  hope  that  any  new  Act  will  leave 
the  door  wide  open  for  experiment,  I hardly  feel  these  should  at  present  be  made 
compulsory — except  where  asset  values  are  concerned. 

16.  It  is  clear  that  balance  sheet  values  of  many  assets  have  drifted  far  away  from 
current  values.  Published  figures  no  longer  fulfill  the  purpose  of  the  Act.  The  stories 
of  many  take-overs  suggest  that  shareholders — and  possibly  directors— have  in  con- 
sequence not  realised  the  potential  earning  power  of  the  assets.  In  fairness  to  such 
shareholders,  and  as  a check  on  management  inertia,  some  reform  appears  to  be 
needed. 

17.  Therefore,  though  detailed  rules  on  how  to  revalue  are  undesirable  in  a statute, 
I think  that  a new  Act  should  indicate  a bias  in  favour  of  balance  sheet  revaluation  at 
suitable  intervals.  Where  a company  does  revalue,  the  basis  should  be  stated;  and 
any  surplus  resulting  from  changes  in  the  general  price  level  should  not  be  treated  as 
profit.  Where  directors  do  not  see  fit  to  alter  the  balance  sheet,  they  should  be  required 
to  explain  their  reasons,  and  to  append  a note  showing — in  broad  terms — the  current 
replacement  value  of  the  main  fixed  assets ; the  amount  of  insurance  cover , or  historical 
cost  adjusted  with  the  aid  of  a price  index,  would  in  many  cases  be  sufficient. 

Money  rights  versus  non-money  rights 

18.  Inflation  has  emphasized  the  fundamental  difference  between  rights  defined  in 
terms  of  money  and  rights  whose  money  value  can  move  freely..  The  investor  should 
be  able  to  see  how  far  a company’s  assets  consist  of  money  rights,  and  how  far  of 
non-money  rights;  the  nature  of  claims  against  the  company  should  also  be  clear. 

19.  In  general,  existing  practice  makes  this  distinction  for  most  balance  sheet  items 
of  normal  companies.  But  one  occasionally  comes  across  cases  where  the  distinction 
is  not  made;  for  example  “ Investments  in  Associated  Companies  ” may  mean  either 
equities  or  money  assets  such  as  debentures.  Clear  distinction  should  be  obligatory. 
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20.  The  balance  sheets  of  insurance  companies  fail  badly  to  distinguish  between 
money  and  non-money  items— and  indeed  to  show  basic  figures  that  inflation  has 
invested  with  special  importance.  No  note  is  given  of  market  values  of  securities 
owned  (a  specially  grave  defect  in  the  case  of  ordinary  shares) ; and  the  life  insurance 
fund  combines  both  without-profit  and  with-profit  policies.  Accordingly  the  potential 
life  policy-holder  lacks  the  information  needed  for  intelligent  choice  between  offices. 
This  gap  in  the  regulations  seems  an  indefensible  anachronism.  Particularly  in  view 
of  the  great  volume  of  saving  done  via  life  insurance,  the  government  should  be  strongly 
persuaded  to  bring  insurance  practice  into  line  with  good  commercial  practice. 

Share  premium  account 

21.  Amounts  received  as  premiums  are  in  logic  indistinguishable  from  other 
payments  for  shares.  All  such  sums  should  be  given  uniform  treatment  where 
repayment  is  at  issue. 

Pre-acquisition  profits  of  subsidiaries 

22.  Like  dividends  accumulated  at  the  date  of  a share  purchase,  pre-acquisition 
profits  do  not  satisfy  the  tests  of  income.  Accounts  ought  therefore  to  distinguish 
such  amounts  clearly,  and  not  merge  them  with  income;  further,  such  amounts  are 
no  more  divisible  to  the  majority  shareholders  than  the  subsidiary’s  capital. 

Reserves 

23.  Today  there  is  some  feeling  against  the  multiplication  of  reserves,  and  even 
against  the  use  of  the  word  “ reserve  ”.  This  trend  should  be  encouraged.  Reserve 
accounts  are  highly  artificial,  and  therefore  any  attempt  to  define  or  explain  the  sums 
at  stake  will  usually  run  into  grave  difficulties. 

24.  The  present  Act’s  definition  of  “ capital  reserves  ” is  unsatisfactory.  The  phrase 
plainly  covers  sums  whose  distribution  is  forbidden  by  law  (and  these  ought  indeed  to 
be  well  labelled).  It  also  covers  other  sums;  but  the  boundary  between  these  and 
revenue  reserves  in  some  cases  appears  arbitrary.  The  splitting  up  of  revenue  reserves 
under  several  heads  must  be  confusing  to  many  readers,  and  seldom  seems  to  serve 
any  good  purpose ; shareholders  might  well  be  spared  such  pomposities,  which  introduce 
pointless  complexity  into  both  balance  sheet  and  appropriation  account. 

25.  Even  to  some  skilled  users  of  balance  sheets  (for  instance,  bankers),  the  primary 
meaning  of  “ reserve  ” is  “ liquid  asset  ” ; and  this  meaning  must  seem  the  natural 
one  to  the  majority  of  shareholders.  Its  attachment  in  accounts  to  credit  items, 
instead  of  debits,  is  sadly  out  of  harmony  with  normal  usage. 

26.  The  drafters  of  a new  Act  should  accordingly  avoid  the  word  “ reserve 
They  should  stipulate  that  the  equity  section  of  a balance  sheet  should  contain 
descriptive  phrases  explaining  the  nature,  and  the  reason  for,  the  various  sub-divisions, 
and  should  in  particular  show  (besides  share  capital)  the  following: 

(a)  Sums  whose  distribution  is  forbidden  by  law. 

(b)  Sums  whose  distribution  would  seem  to  impinge  on  real  capital  (e.g.  allowances 
made  during  inflation  to  raise  historical  charges  for  “ cost  of  goods  sold  ” and 
depreciation). 

(c)  Balancing  figures  arising  from  the  technical  difficulties  of  consolidation,  etc. 

(d)  Retained  earnings. 

One  or  two  other  heads  may  in  some  cases  be  unavoidable.  In  general,  however,  the 
fewer  heads  the  better. 

Definition  of  profits 
(a)  Inflation 

27.  Inflation  causes  profits  (as  measured  by  conventional  accounting  methods)  to 
be  shown  at  figures  above  real  profit — chiefly  because  “ cost  of  goods  sold  ” and 
depreciation  are  understated  when  based  on  historical  cost.  The  practical  results  of 
this  error  may  be  very  considerable;  for  instance,  it  alters  the  relative  tax  burden  on 
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different  kinds  of  company,  and  may  well  cause  great  social  harm  by  contributing  to 
the  excesses  of  booms  and  slumps.  However  (to  repeat  what  is  said  in  paragraph  15) 
I hesitate  to  suggest  that  reform  should  be  made  compulsory,  and  merely  hope  that  a 
new  Act  will  clearly  permit  experiment  with  better  techniques.  If  the  Government 
wishes  to  go  further  than  this,  its  best  way  would  probably  be  to  let  firms  opt  for 
income  tax  assessment  on  reformed  profit  figures,  provided  their  ordinary  revenue 
accounts  are  correspondingly  reformed. 

(b)  Losses  and  dividends 

28.  Where  a company  has  made  losses,  the  case  law  governing  its  dividend  payments 
is  far  from  clear. 

29.  If  we  wish  to  restore  some  measure  of  logic  and  consistency  (and  one  does  not 
hear  many  complaints  about  their  absence  from  this  area),  I suspect  that  we  must 
move  right  back  to  the  views  held  before  the  Lee  v.  Neuchatel  Asphalte  Co.  decision : no 
dividend  must  be  paid  if  the  accounting  value  of  the  (net)  assets  falls  below  capital. 

30.  A rigid  rule  of  this  sort  might  not  suit  shareholders  in  a company  that  has  lost 
substantial  assets  but  is  now  earning  steadily  at  the  reduced  level.  Possibly  this  case 
would  merit  some  special  loophole. 

Exemption  of  banks , etc. 

31.  Iam  sceptical  of  the  need  for  secrecy  in  these  special  cases. 

32.  Unless  the  institutions  in  question  are  now  able  to  plead  for  continued  privilege 
with  new  arguments  of  overwhelming  persuasiveness,  I suggest  that  the  exemption 
should  be  modified  or  abolished. 

33.  In  paragraph  20, 1 have  already  mentioned  the  desirability  of  tightening  up  the 
rules  governing  the  balance  sheets  of  insurance  companies. 

21  May,  1960. 
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APPENDIX  Vm 


Memorandum  by  Harold  C.  Edey,  Reader  in  Accounting, 
University  of  London 


General 

It  is  generally  accepted  that  investors  should  be  given  every  reasonable  opportunity 
to  select,  for  the  investment  of  their  money,  the  securities  of  those  companies  which  are 
economically  most  efficient  and  which  for  that  reason  are,  in  a competitive  economy, 
likely  to  be  the  most  profitable.  This  is  one  of  the  major  reasons  for  requiring  companies 
to  provide  periodic  accounting  reports  and  financial  statements  in  prospectuses.  The 
1948  Companies  Act  effected  great  improvements  in  the  quantity  and  quality  of 
financial  information  thus  provided  for  shareholders.  Certain  deficiencies,  however, 
remain  and  are  the  more  apparent  for  the  improvements  of  1948.  My  submission  is 
directed  towards  this  aspect  of  company  accounts.  It  will  relate  to  annual  accounting 
reports,  but  the  comments  will  apply,  mutatis  mutandis , to  prospectus  statements. 

It  is  sometimes  said,  when  suggestions  are  made  to  increase  the  information  available 
for  shareholders,  that  particular  measures  of  disclosure  are  undesirable  because  the 
information  so  disclosed  is  open  to  misinterpretation,  and  may  therefore  “mislead” 
the  public.  It  is  also  sometimes  said  that  provision  of  fuller  information  would  make 
accounts  too  complicated  for  shareholders  to  understand.  These  arguments  are,  I 
believe,  inappropriate  in  a free  society.  In  my  opinion  the  legislation  should  be  based 
on  the  fundamental  assumption  that  the  public  should  receive  as  much  information  as  is 
reasonably  possible  and  should  be  allowed  to  make  their  own  minds  up  on  the  basis 
of  this  information.  Apart  altogether  from  undesirable  philosophical  implications, 
such  arguments  also  ignore  the  fact  that  expert  advice  can  be  sought  from  professional 
advisers  or  from  the  financial  press,  who  are  certainly  unlikely  to  be  misled  if  the 
accounts  are  sensibly  prepared.  Business  is,  after  all,  a complicated  process.  It  is 
not  always  possible  in  financial  reports  to  remove  all  the  complications  without 
seriously  distorting  the  picture.  Furthermore,  directors  can  always  supplement 
accounting  information  by  more  or  less  detailed  explanatory  notes  if  they  think  that 
the  accounts  are  likely  otherwise  to  mislead.  It  is  also  sometimes  objected  in  relation 
to  the  disclosure  of  accounting  information  that  competitors  will  be  helped.  Two 
points  arise  here.  Firstly,  competitors  probably  know  much  more  about  one  another 
before  accounts  are  published  than  this  argument  implies.  Secondly,  it  is  in  any  case 
in  the  public  interest,  making  for  smoother  working  of  the  pricing  system,  that 
competitors  should  become  aware  of  exceptionally  profitable  opportunities  in  particular 
fields,  and  the  like. 

A Statement  of  Accounting  Procedures 

It  is  undoubtedly  true  that  statutory  accounting  reports  may  be  substantial 
documents.  The  addition  of  further  requirements  will  certainly  not  reduce  their  size. 
I think  that  the  Act  might  well  include  a requirement  that  each  company,  or  at  least 
each  public  company,  should  file  annually  with  the  Registrar  a “Statement  of 
Accounting  Procedures  ” at  the  time  of  publication  of  its  annual  accounts.  Such  a 
statement  could  be  designed  to  explain  the  bases  and  assumptions  on  which  the  less 
certain  of  the  figures  in  the  accounts  had  been  calculated. 

Explanations  in  such  a statement  could,  because  they  were  filed,  be  much  more 
detailed  than  would  be  possible  in  the  published  accounts ; and  the  Act’s  requirements 
could  be  correspondingly  more  comprehensive.  Another  advantage  that  could  well 
accrue  would  be  an  increased  flexibility  in  the  use  and  development  of  accounting 
conventions.  .At  present  it  is  difficult  for  a company  to  depart  from  generally  accepted 
accounting  principles  because,  if  it  does,  its  auditors  are  likely,  not  unreasonably,  to 
qualify  their  report.  Yet  there  is  room  for  improvement  in  some  of  these  conventions. 
And  in  any  case  I take  it  as  axiomatic  that  freedom  to  experiment  is  desirable.  The 
procedures  currently  followed  for  financial  accounts  are  not  always  convenient  for 
internal  management  accounting  purposes.  But  because  it  may  be  too  expensive  to 
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duplicate  internal  accounting  arrangements  and  prepare  accounts  on  two  different 
bases,  companies  may  have  to  continue  to  prepare  figures  they  do  not  really  want 
because  this  happens  to  be  in  accordance  with  “ normal  procedures 

For  example,  a manufacturing  company  might  wish  to  change  its  internal  accounting 
arrangements  in  order  to  value  its  raw  material  stocks  at  current  market  prices.  This 
would  be  a departure  from  the  more  normal  “cost  or  lower  market  value”  rule: 
the  auditors  might  feel  they  had  to  qualify  their  report  if  the  company  were  to  use  this 
basis  for  its  annual  financial  accounts.  If  my  suggestion  were  adopted  the  company 
would  state  in  its  “ Statement  of  Accounting  Procedures  ” that  this  particular  method 
of  valuation  had  been  followed,  explaining  the  procedure  used;  and  reference  could  be 
made  to  the  “ Statement  of  Accounting  Procedures  ” in  the  auditors’  report,  thus 
drawing  the  attention  of  shareholders  to  the  need  to  study  this  statement. 

I shall  give  other  examples  later  of  the  type  of  figure  with  respect  to  which  I believe 
that  a statement  of  this  land  would  be  particularly  valuable. 

If  this  suggestion  were  adopted  it  could  be  implemented  by  requiring  the  Board  of 
Trade  to  embody  in  a Statutory  Instrument  and  appropriate  form  of  words  and 
instructions.  A standing  committee  could  be  appointed  to  advise  the  Board;  this 
could  draw  on  the  services  of  practising  and  industrial  accountants,  economists  and 
financial  journalists. 

I think  that  the  importance  of  not  allowing  rigid  rules  of  financial  accounting  to 
strangle  at  birth  improvements  in  management  accounting  practices  cannot  be  over- 
emphasized. It  is  not  easy  to  obtain  evidence  of  the  extent  to  which  this  has  happened. 
My  own  view,  however,  is  that  financial  accounting  rules,  together  with  income  tax 
considerations,  have  had  a considerable  effect  in  limiting  experiment. 

Form  of  the  Auditors'  Report 
This  raises  the  question  of  the  auditors’  report. 

I think  it  is  unfortunate  that  the  words  “ true  and  fair  ” are  at  present  used  in  this 
report  (and  in  the  body  of  the  Act).  These  words  constitute,  it  is  true,  a term  of  art; 
but  even  so  they  are  an  unhappy  choice.  I believe  that  an  appropriate  form  of  words, 
incorporating  a reference  to  the  “ Statement  of  Accounting  Procedures  ” suggested 
above,  would  be: 

“ In  our  opinion  the  balance  sheet  and  profit  and  loss  account  present  a fair 
view  of  the  company’s  affairs  in  the  light  of  generally  accepted  accounting  principles 
and  the  company’s  statement  of  accounting  procedures  filed  under  Section  . . . 
[and  of  the  following  modifications  to  generally  accepted  principles,  explanations 
of  which  are  contained  in  the  said  statement,  namely  . . . *] .” 

The  section  in  square  brackets  would  be  deleted  where  not  appropriate. 

It  may  be  argued  that  to  leave  directors  free  to  vary  accounting  methods  would  be  to 
allow  a latitude  that  could  be  abused.  I do  not  think  this  is  a convincing  argument, 
firstly  because  even  within  the  present  body  of  accounting  practice  quite  wide  variations 
are  possible  in  certain  respects;  and  secondly  because  it  would  still  remain  in  the 
hands  of  the  auditors  whether  they  should  qualify  the  above  form  of  words  if  it  seemed 
to  them  that  a departure  from  normal  accounting  principles  did  not  arise  from  a 
bona  fide  motive,  or  if  it  seemed  to  them  that  the  departure  from  the  usual  conventions 
was  so  radical  as  to  make  the  accounts  seriously  misleading.  (The  effect  of  any  change 
in  the  basis  of  accounting  on  the  financial  results  of  the  year  of  the  change  must  be 
disclosed  under  the  existing  legislation.  This  important  provision  would  no  doubt 
remain  in  force  in  any  amended  Act.) 

Profit 

It  is  unfortunately  true  that  the  concept  of  profit  is  not  one  that  lends  itself  to  a 
general  definition  that  can  be  applied  precisely  in  practice.  Profit  is  customarily 
defined  in  accounting  texts  as  “ that  which  remains  after  provision  has  been  made 
for  maintaining  capital  intact  ”.  But  this  definition  does  not  convey  a clear  meaning 
until  the  word  “ capital  ” has  been  defined.  

0 Insert  here  a short  description  of  the  modifications  (e.g.,  “ the  stock-in-trade  has  been 
valued  on  the  basis  of  current  market  prices  ”). 
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The  *’*  maintenance  of  capital ” could  mean  the  maintenance  of  the  saleable  value 
of  the  company's  undertaking  as  a whole;  the  maintenance  of  the  current  level  of 
profit  or  of  some  other  defined  level  of  profit;  the  maintenance  of  the  current  level  of 
dividends  or  some  defined  level  of  dividends;  or  the  maintenance  of  the  break-up 
value  of  the  undertaking.  It  cannot  be  said  that  any  one  of  these  definitions  would  be 
freely  accepted  as  the  definition  implied  in  practice.  Yet  it  would  be  difficult  to  find 
any  other  general  definition  which  would  be  accepted.  Probably  the  first  of  these 
definitions  comes  the  nearest  to  what  is  generally  considered  to  be  the  idea  of 
maintaining  capital  intact.  Quite  apart  from  this,  there  is  the  question  of  whether  the 
quantum  that  is  to  be  maintained  intact  should  be  stated  in  terms  of  current  money 
values  or  in  terms  of  a constant  level  of  prices,  i.e.  after  adjustment  for  changing  price 
levels. 

The  problem  is  solved  in  practice  by  applying  a number  of  accounting  precepts  that 
have  developed  over  a period  of  many  years.  These  precepts  are  capable  of  fairly 
wide  variation  in  application,  however,  and  in  a given  company,  in  a particular  year, 
the  profit  figure  could  vary  quite  widely  depending  upon  the  bases  of  calculation 
adopted  and  the  assumptions  made.  This  is  one  of  the  reasons  why  I think  that  these 
bases  and  assumptions  should  be  stated,  more  precisely  than  has  hitherto  been  the 
case,  in  a Statement  of  Accounting  Procedures”  to  be  filed  with  the  Registrar,  as  I 
have  suggested  above. 

By  reading  such  a statement  in  conjunction  with  the  accounts  the  individual 
shareholder  or  his  advisor  would  have  a clearer  picture  of  what  was  in  the  minds  of 
the  directors  when  profit  was  calculated,  and  would  be  able  to  make  such  adjustments 
to  the  figures  as  he  thought  appropriate  if  he  did  not  wholly  agree  with  the  directors’ 
approach.  This  is  not  a new  departure  in  company  accounting.  The  idea  of  showing 
depreciation  separately  in  the  profit  and  loss  account,  and  in  the  balance  sheet  the 
original  cost  (or  subsequent  valuation)  of  a fixed  asset  before  the  deduction  of 
depreciation,  established  by  the  1948  Act,  has  the  same  kind  of  reasoning  behind  it. 
The  shareholder  can  see  how  much  depreciation  has  been  provided  in  relation  to 
original  cost.  He  can  make  his  own  assessment  of  the  situation  and  make  such 
adjustments  as  he  thinks  appropriate.  The  suggestions  made  here  merely  take  this 
approach  a stage  further  with  the  object  of  making  the  information  available  more 
precise  and  therefore  more  useful. 

I should  like  to  draw7  a parallel  here  between  the  shareholder  and  the  director. 
A director  necessarily  has  access  to  a great  deal  of  financial  information.  In  particular 
he  receives  accounting  reports  drawn  up  in  much  greater  detail  than  is  usual  for  share- 
holders. He  is  thus  able  to  supplement  the  relatively  limited  amount  of  information 
conveyed  by  the  net  profit  figure — which  he  knows  is  dependent  upon  a number  of 
calculations  and  assumptions  in  which  the  order  of  magnitude  of  possible  differences 
of  opinion  is  very  high— -by  examining  critically  the  component  figures  of  the  profit 
shown  in  the  account  given  to  him.  Moreover,  the  director  can  supplement  his 
information  by  asking  searching  questions  with  the  reasonable  certainty  of  getting 
satisfactory'  answers.  But  unless  the  accounts  are  presented  to  him  in  sufficient  detail 
to  show  the  component  figures  that,  taken  together,  make  up  the  profit,  and  unless 
the  bases  and  assumptions  on  which  these  figures  have  been  drafted  are  available,  he 
will  be  handicapped  in  pursuing  his  enquiries.  In  the  ultimate  analysis  the  shareholder 
is  interested  in  the  same  kind  of  financial  information  as  the  director,  who  is,  after  all, 
the  shareholder’s  servant,  and  presumably  has  the  same  broad  aims.  In  the  limiting 
case  of  a controlling  shareholder,  indeed,  it  may  become  difficult  to  distinguish  between 
the  part  played  in  control  by  the  shareholder  himself  and  that  played  by  the  board  of 
directors.  The  aim  of  the  company  accountant,  and  the  company  law,  should  be,  in 
my  opinion,  to  place  shareholders  as  closely  as  is  reasonably  possible  to  the  position  of 
directors,  bearing  in  mind  that  they  have  less  facility  for  intelligent  questioning  than 
the  directors.  It  is,  of  course,  out  of  the  question  to  provide  as  much  detailed  informa- 
tion to  the  minority  shareholder  in  a large  company  as  is  available  for  the  directors. 
But  I believe  the  accounts  should  deliberately  go  as  far  in  this  direction  as  is  practicable. 
The  attitude  of  mind  of  the  financial  accountant  wffen  preparing  accounts  for  share- 
holders should  be  similar  to  that  when  he  prepares  accounts  for  directors  and  managers. 
In  this  sense,  I believe  that  all  accounts  should  be  regarded  as  “ management  accounts  ”. 
The  company  law  should,  I think,  be  based  on  the  same  philosophy. 
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This  question  bears  on  such  matters  as  a calculation  of  depreciation  provisions  in 
periods  of  changing  price  levels.  There  has  been  a good  deal  of  controversy  on  the 
question  of  whether  “ profit  ” is  to  be  correctly  interpreted  as  a figure  before,  or  after 
adjustments  for  changing  price  levels  have  been  made.  Official  pronouncements  on 
the  interpretation  of  the  existing  legislation  have  tended  to  suggest  that  the  word 

profit  should  always  mean  a figure  before  a price  level  adjustment  has  been  made. 
This  has  not  been  universally  accepted  by  company  accountants,  but  it  has,  I think, 
ma^e  some  accountants  and  directors  refrain  from  introducing  procedures 
which  many  people  would  have  regarded  as  valuable.  It  is  in  my  view  undesirable 
that  in  such  matters,  company  legislation  should  be  capable  of  an  interpretation  likely 
to  prevent  accountants  from  presenting  information  which  the  weight  of  economic  and 
financial  opimon  would  regard  as  important  to  the  investor. 

I believe  that  the  correct  approach  is  to  leave  directors,  advised  by  their  accountants, 
to  calculate  the  profit  in  accordance  with  the  view  that  seems  to  be  most  appropriate 
and— most  important — to  make  it  clear  to  shareholders  beyond  a peradventure  how 
they  have  made  those  calculations.  I think  that  a general  statement  to  this  effect  in  the 
Act,  or  in  the  8th  Schedule,  is  desirable.  This  means  that  all  calculations  which  lie 
within  the  area  where  opinion  may  differ,  both  with  respect  to  the  general  method  and 
the  particular  calculation  or  estimate,  should  be  fully  explained,  e.g.  in  a “ Statement 
of  Accounting  Procedures 

In  the  following  paragraphs  I shall  make  some  comments  on  particular  items  as 
they  are  affected  by  this  general  view. 

Depreciation 

My  first  comment  relates  to  depreciation.  In  my  view  the  provisions  of  the  8th 
Schedule  of  the  Companies  Act  in  effect  already  allow  directors  to  show  profit  net  of 
depreciation  on  the  basis  of  current  price  levels,  since  they  may  make  provision  for 
replacement,  even  if  they  have  not  first  revalued  the  assets.  (There  is  no  disagreement 
where  assets  haye  been  revalued.)  Nevertheless  there  seems  to  be  uncertaintly  on  this 
point  and  I think  the  position  should  be  made  more  explicit.  I suggest  that  an 
amended  8th  Schedule  should  be  so  drafted  as  to  make  it  clear  that  there  is  no  pro- 
hibition of  the  calculation  of  depreciation  on  the  basis  of  current  price  levels  if  the 
directors  think  fit.  Coupled  with  this  I think  that  a fuller  explanation  of  the  method 
of  depreciation  should  be  supplied  than  has  hitherto  been  the  case,  preferably  in  the 
“ Statement  of  Accounting  Procedures  ” suggested  above.  This  explanation  should 
cover  (a)  the  question  of  the  price  level  adjustment,  i.e.,  whether  such  an  adjustment 
has  been  made,  and  if  so  how  it  has  been  calculated;  {b)  the  commercial  life  with 
the  company  that  has  been  assumed  for  different  classes  of  assets  for  the  purpose  of 
calculation  of  depreciation;  and  (c)  the  method  of  spreading  depreciation  over  the 
commercial  life  of  the  asset,  i.e.,  whether  straight-line,  reducing  balance,  etc.  This 
explanation  should  relate  to  each  class  of  fixed  assets.  Where  more  than  one  method 
is  used  in  relation  to  a particular  class  of  assets,  the  balance  sheet  value  of  the  assets 
appertaining  to  each  method  of  calculation  should  be  stated. 

It  will  be  noticed  that  this  suggestion  refers  not  only  to  the  problem  of  price  level 
adjustment,  but  also  calls  for  additional  information  than  is  now  customarily  provided 
with  respect  to  depreciation  calculated  on  the  normal  basis.  One  of  the  major 
difficulties  of  present  practice  with  respect  to  fixed  assets  is  that  the  shareholder  is 
left  very  much  in  the  dark  about  the  approach  the  directors  are  taking  in  relation  to 
the  spreading  of  depreciation  charges  over  time.  This  is  particularly  important,  for 
example,  where  a heavy  capital  expenditure  programme  is  undertaken  and  is  then 
amortised  over  a short  period:  in  the  absence  of  explanation  such  a procedure  may 
give  for  a time  an  unduly  pessimistic  view  of  the  longer-term  profitability  of  the 
company. 

Expenditure  on  Research , Development , etc. 

There  are  certain  types  of  expenditure  which  are  of  particular  significance  for  the 
longer-term  prospects  of  the  company.  Expenditure  on  scientific  research,  on 
development,  on  advertising,  fall  into  this  category.  Where  such  expenditure  is 
charged  to  revenue  the  present  legislation  does  not  call  for  any  accounting  disclosure. 
Yet  in  some  companies  the  failure  to  carry  out  heavy  annual  expenditure  under  one  or 
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other  of  these  heads,  or  the  failure  to  maintain  a certain  level  of  such  expenditure, 
may  be  of  great  significance  to  the  shareholder  I believe  revenue  expenditure  under 
each  of  these  heads  should  so  far  as  possible  be  separately  disclosed  m companies’ 
published  profit  and  loss  accounts.  I am  aware  that  this  raises  practical  difficulties. 

not  always  easy  to  categorise  expenditure  of  this  type  It  would,  I think  there- 
to, be  necessary  to  provide  that  this  information  should  only  be  required  to  the 
extent  that  it  was  available  in  the  company  s books.  This  would  not  be  a perfect 
solution  but  it  would  place  more  information  of  a particularly  important  type  in  the 
hands  of  many  shareholders.  It  would  be  open  to  directors  to  add  explanations  if 
they  thought  the  figures  thus  disclosed  would  be  misleading  in  the  absence  of  such 
explanations.  It  would  also  be  interesting  for  shareholders  to  know  whether  their 
directors  had  in  fact  arranged  for  such  expenditure  to  be  separately  analysed. 

Stock  Valuation 

I think  it  unsatisfactory  that  the  method  of  stock  valuation,  which  may  affect  the 
profit  figure  a good  deal,  should  not  be  stated  m the  annual  accounts.  I should  like 
the”  suggested  “ Statement  of  Accounting  Procedures  to  show  m some  detail  the 
method  of  stock  valuation  used,  e.g.,  whether  “ cost  and  lower  market  value  has 
been  used  and  if  so  whether  the  formula  has  been  applied  overall  or  to  individual 
stock  items;  and  whether  “lower  market  value”  means  estimated  net  selling  price 
or  estimated  replacement  value.  An  example  of  a situation  where  this  information 
would  be  particularly  important  is  that  of  a company  carrying  a large  quantity  of  raw 
material  at  a time  when  prices  had  fallen  heavily. 


Profit  on  Hire-purchase  Transactions 

Companies  carrying  on  hire-purchase  or  deferred  payment  business  do  not  always 
disclose  the  precise  way  in  which  profit  is  allocated  between  accounting  periods. 
The  formula  on  which  this  allocation  is  made  should,  I believe,  be  included  in  the 
“ Statement  of  Accounting  Procedures  Differences  in  formulae  may  make  sub- 
stantial differences  in  the  figure  of  profit  reported  in  particular  years. 


Sales  Turnover 

It  is  becoming  increasingly  accepted  that  the  sales  turnover  figure  is  an  element  of 
the  profit  and  loss  calculation  that  is  of  particular  significance  when  trends  are  under 
examination,  and  should  be  disclosed  in  the  published  information.  This  is  now  the 
accepted  practice  in  America  and  is  a growing  practice  in  this  country.  1 believe  it 
should  be  required  by  the  legislation. 

A lar<*e  company  with  many  activities  may  make  profits  on  some  and  losses  on 
others  It  is  of  significance  to  the  shareholder  to  know  when  ground  is  bemg  gained 
or  lost  on  one  particular  activity.  It  is  probably  impracticable  to  call  for  separate 
profit  and  loss  statements  for  different  activities,  but  I see  no  reason  why  companies 
should  not  be  asked  to  disclose  the  sales  turnover  figures  for  different  major  divisions 
of  their  business.  This  is  not  an  easy  matter  to  legislate  on,  since  the  definition  oi  a 
separate  activity  is  not  easily  arrived  at.  I suggest  that  for  public  companies  whose 
shares  are  quoted  a statement  of  the  sales  figures  for  distinct  trading  activities  oi  the 
company  should  he  required  where  these  amounted  to  more  than  20  per  cent,  oi  the 
total  sales  turnover.  A “ distinct  trading  activity  ” might  perhaps  be  defined  as  one 
for  which  separate  figures  of  sales  are  recorded  by  the  directors  for  their  own  mtorma- 
tion.  Here  too  there  is  no  reason  why  the  directors  should  not  add  explanations  if 
they  thought  the  figures  would  tend  to  mislead  in  the  absence  of  such  explanations. 

Interest  on  Finance 

The  present  legislation  requires  the  disclosure  of  interest  on  debentures.  But  a 
substantial  part  of  the  finance  of  a company  may  consist  of  an  overdraft  or  other  non- 
permanent finance.  It  is  of  considerable  investment  interest  to  know  the  total  burden 
on  a company  of  its  financing.  I suggest  that  the  profit  and  loss  account  should  be 
required  to  disclose  all  interest  paid,  whether  on  debentures  or  on  other  loans  and 
advances. 

Reserves 

The  general  balance  sheet  headings  “ revenue  reserves  ” and  “ capital  reserves  ” 
may  each  cover  a long  list  of  separate  reserve  balances.  There  is  however  a tendency 
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in  well-drafted  balance  sheets  for  this  practice  to  be  discontinued.  Such  balance 
sheets  contain  only  a single  item  under  the  heading  of  “ revenue  reserves  ” and  no 
more  items  under  the  heading  of  “ capital  reserves  ” than  are  necessary  to  comply 
with  the  existing  legislation  (which  requires  the  share  premium  account  and  the 
capital  redemption  reserve  fund,  if  any,  to  be  stated  separately). 

Sub-divisions  in  the  reserves  have  little  economic  or  financial  significance.  I cannot 
see  that  any  information  is  conveyed  by  such  sub-divisions  that  could  not  be  better 
conveyed  by  a short  note,  or  a comment  in  the  directors’  report.  I think  that  the 
proliferation  of  reserve  balances  is  confusing  to  people  who  are  not  familiar  with 
accounting  figures.  In  my  view  there  would  be  a considerable  gain  in  clarity  if  all 
revenue  reserves,  including  the  profit  and  loss  balance  itself,  were  shown  under  a single 
head  in  the  balance  sheet  with  no  sub-division. 

I also  think  that  the  distinction  between  (a)  items  entering  into  the  composition  of 
profit  and  (b)  appropriations  to  reserves  tends  to  be  fogged  by  the  absence  in  the 
published  accounts  of  a clear  break  between  the  profit  and  loss  account  proper  and  the 
appropriation  account.  This  often  applies  even  where  the  otherwise  useful  “ narrative  ” 
form  of  account  is  used.  I should  like  to  see  transfers  shown  in  the  annual  profit  and 
loss  statement  to  (or  from)  revenue  reserves,  other  than  tax  reserves,  limited  to  a single 
net  figure,  representing  the  transfer  of  the  balance  of  profit  (or  loss),  after  deduction 
of  tax,  to  (or  from)  a separate  account,  to  be  called,  say,  the  “ Retained  Profit  Account  ”. 
The  latter,  following  Canadian  and  American  practice,  would  be  presented  as  a 
distinct  account,  or  in  an  entirely  separate  narrative  statement.  In  this  separate  account 
or  statement  would  be  reconciled:  (a)  the  opening  balance  of  the  retained  profit  from 
the  previous  year;  ( b ) the  profit  for  the  year  in  question,  net  of  all  expenses  and 
taxes;  (c)  the  dividends  paid  or  to  be  paid  for  the  year  in  question;  (d)  any  transfer 
to  or  from  the  capital  reserve  account  or  to  nominal  capital  in  respect  of  capitalised 
profit;  and  (e)  the  retained  profit  to  be  shown  in  the  closing  balance  sheet.  The  latter 
figure  would  be  the  only  revenue  reserve  balance  in  the  balance  sheet.  The  sharper 
distinction  thus  made  between  (a)  the  calculation  and  (6)  the  distribution  of  profit 
would  I think  make  the  profit  and  loss  statement  easier  to  understand,  and  the  balance 
sheet  would  also  be  clearer. 

Tax  reserves  are  a rather  special  case.  I suggest  that  the  debit  for  tax  on  the  profit 
of  the  current  year  should  be  shown  in  the  profit  and  loss  account  “ proper  ”.  The 
fact  that  tax  is  from  some  points  of  view  an  “ appropriation  ” of  profit  is  not,  I think, 
relevant  in  this  context.  From  a shareholder’s  point  of  view  his  dividend  must  come 
out  of  what  is  left  after  payment  of  all  tax. 

The  credit  balance  shown  in  the  balance  sheet  for  “ future  tax  ” should  I think  be 
treated  as  a separate  item,  sui  generis.  It  would  be  appropriate  I think  to  describe  this 
balance  as  a deferred  liability,  but  the  exact  name  is  not  so  important  as  making  its 
significance  clear.  I shall  refer  in  greater  detail  to  the  question  of  tax  in  a later  section. 

There  is  much  to  be  said  for  getting  rid  altogether  of  the  term  “ reserve  ” in 
connection  with  undistributed  surplus.  In  certain  contexts.  “ reserve  ” means  cash  or 
investments,  and  many  members  of  the  public  find  it  difficult  to  understand  that 
“ reserves  ” are  not  synonymous  with  “ cash  For  this  reason  I have  suggested  the 
term  “ retained  profit  ” for  the  revenue  reserves.  The  term  “ capital  surplus  ” is  a pos- 
sible substitute  for  capital  reserves. 

Capital  Reserves 

As  regards  the  capital  reserves,  it  would  be  simpler  if  the  share  premium  account 
and  capital  redemption  reserve  fund  could  be  amalgamated  with  the  other  capital 
reserves,  but  under  the  existing  law  relating  to  distribution  of  profits  this  would  raise 
certain  difficulties.  Under  the  present  legislation  directors  may  transfer  to  capital 
reserve  amounts  which  they  “ regard  ” as  not  free  for  distribution  to  the  shareholders. 
If,  however,  they  later  stop  regarding  these  amounts  as  not  available  for  distribution 
they  can,  it  seems,  re-transfer  them  to  revenue  reserves. 

One  reason  for  transfers  to  capital  reserve  is  presumably  to  sterilise  certain  so-called 
“ capital  profits  ”,  which  may  be  thought,  having  regard  to  judicial  precedents,  not  to 
be  available  for  dividend.  A suggestion  I shall  make  later  with  respect  to  the  definition 
of  divisible  profits  would,  if  adopted,  make  these  precedents  no  longer  relevant.  If, 
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however,  the  law  remains  as  it  appears  to  be  now,  it  would  seem  more  rational  to 
regard  the  act  of  transfer  of  such  items  to  capital  reserve  as  ipso  facto  causing  the 
amounts  so  transferred  to  become  “ capital  ” in  the  same  sense  as  the  share  premium 
amount,  that  is,  subject  to  reduction  only  by  due  legal  process. 

There  is  also  a case  for  allowing,  with  the  consent  of  shareholders  in  general  meeting, 
a “ voluntary  ” irrevocable  capitalisation  by  simple  transfer  to  capital  reserve,  of 
amounts  that  would  otherwise  have  been  free  for  distribution.  The  usefulness  of 
formal  capitalisation  of  distributable  profits  arises  from  the  fact  that  it  may  improve 
the  credit  standing  of  the  company:  once  profits  have  been  formally  capitalised,  the 
amount  by  which  the  company’s  assets  can  be  run  down  at  any  time  by  the  declaration 
of  a dividend  is  reduced  pro  tanto.  This  improves  the  security  of  creditors.  At  present 
the  only  method  of  irrevocable  capitalisation  available  is  the  formal  procedure  of 
paying-up  nominal  capital  which  is  then  issued  pro  rata  to  existing  ordinary  shareholders, 
as  bonus  shares  or  otherwise.  This  involves  expense  and  administrative  trouble. 

I can  see  no  useful  reasons  for  transfers  to  capital  reserve  account  which  can  later  be 
revoked  by  re-transfer  to  revenue  reserve.  I suggest  therefore  that  directors  should  be 
allowed  to  transfer  to  capital  reserve  (or  “ surplus  ”)  such  amounts  as  they  think  fit, 
subject  in  the  case  of  all  amounts  that  would  otherwise  have  been  legally  available  for 
dividend  to  the  approval  of  the  shareholders  in  general  meeting,  the  amounts  thereby 
ceasing  to  be  available  for  distribution  and  becoming  subject  to  the  requirements 
relating  to  reduction  of  capital.  The  share  premium  account  and  the  capital  redemption 
reserve  fund,  where  they  existed,  would  then  not  need  to  be  kept  separate,  and  any 
capital  reserve  in  the  balance  sheet  would  consist  of  a single,  undistributable  total 
available  for  no  purpose  except  the  payment-up  of  nominal  capital.  (I  shall  suggest 
below  that  the  existmg  law  with  respect  to  the  use  of  share  premium  and  capital 
redemption  reserve  accounts  be  amended.) 

A'o  Par  Value  Shares 

The  case  for  no  par  value  shares  has  been  well  put  in  recent  years  and  I do  not  see 
any  point  in  adding  my  own  pleading  to  what  is  undoubtedly  already  in  the  possession 
of  the  Committee.  It  seems  to  me  that  the  case  in  favour  of  this  type  of  equity  share 
is  so  overwhelming  that  there  is  nothing  more  to  be  said. 

I should  like,  however,  to  make  a brief  comment  on  no  par  value  shares  It  has  been 
suggested  that  no  par  value,  while  suitable  for  equity  shares,  is  not  a suitable  device 
for  preference  shares.  I do  not  agree.  The  idea  of  a par  or  nominal  value  seems  to  me 
unnecessary  and  indeed  misleading,  whether  it  be  related  to  an  equity  share  or 
preference  share.  It  is  quite  possible  for  a preference  share  to  be  issued  above  par* 
to  be  quoted  throughout  its  life  at  prices  other  than  par;  and  to  be  repaid  in  liquidation 
or  otherwise  at  a price  other  than  par.  It  is  unnecessary  to  have  a par  value  in  order 
to  describe  the  dividend  rate.  It  is  just  as  easy  to  describe  a preference  share  as  a 
1j.  per  annum  preference  share  ” as  to  call  it  a “ 5 per  cent,  preference  share  of  £1  ” 
The  concept  of  par  or  nominal  value  in  relation  to  share  capital  seems  to  me  wholly 
redundant.  J 

Exactly  the  same  principle  applies  to  debentures,  though  here  it  is  not  so  much  a 
matter  of  legislation  as  of  company  practice.  It  is  not  the  par  value  of  a debenture  which 
is  relevant  but  the  annual  amount  payable  in  interest  per  transferable  unit  and  the 
ultimate  capital  value  repayable  on  redemption  for  the  same  unit. 


Share  Premiums 

It  seems  now  to  be  accepted  that  all  amounts  received  on  the  issue  of  shares  should  be 
treated  as  not  available  for  profit.  Indeed  it  may  be  said  that  the  acceptance  of  the 
non-distribution  of  the  share  premium  was  the  final  step  in  making  the  concept  of 
38  minium  amount  available  for  creditors  when  paid-up  finally 
obsolete.  (A  share  premium  account  is,  of  course,  only  necessary  when  there  is  par 
value  capital.  If  aU  capital  is  of  no  par  value  the  total  amount  of  the  receipts  from  the 
issue  of  shares  can  be  credited  directly  to  the  issued  capital  account.) 

itf  u?ted  thatl  sta,re  Premiums  should  not  be  distributed  there  seems  to 
be  no  point  m allowing  the  share  premium  account  to  be  reduced  for  any  nuroose 

Sicoi^linn^h  r°  f°™a}  P^enl-nP  of  shares,  i.e.  capitalisation5  by 
incorporation  m the  formal  nominal  capital:  and  ( b ) the  formal  process  of  reduction 
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with  the  consent  of  the  court.  The  present  provisions  whereby  preliminary  expenses, 
underwriting  commission  or  discount  on  shares  or  debentures,  or  premiums  on 
redemption  of  redeemable  preference  shares  or  debentures,  can  be  debited  to  the  share 
premium  account  seem  to  be  an  inconsistency.  Preliminary  expenses  and  underwriting 
commission  represent  either  a valuable  asset  or  a loss.  If  they  are  a valuable  asset 
they  should  be  left  in  the  balance  sheet.  If  they  are  a loss  they  should  be  debited  to 
the  profit  and  loss  account,  since  otherwise  capital  is  in  effect  reduced:  i.e.  debiting 
them  to  share  premium  account  is  no  more  and  no  less  consistent  than  debiting  them 
to  share  capital  account.  Debenture  discount,  and  premiums  on  repayment  of 
preference  shares  and  debentures,  represent  a special  way  of  paying  interest.  If, 
for  example,  a debenture  is  issued  below  its  agreed  repayment  value,  or  a preference 
share  is  repaid  above  its  issue  price,  the  annual  interest  or  dividend  is  correspondingly 
reduced.  Annual  interest  and  dividends  are  unequivocably  a debit  to  profit,  and 
cannot  legally  be  debited  to  the  share  capital  account  or  to  the  share  premium  account. 
There  seems  to  be  no  justification  for  doing  the  same  thing  in  an  indirect  way  by 
paying  annual  dividends  or  interest  and  debiting  the  corresponding  premium  or 
discount  to  a share  premium  account.  To  do  so  is  tantamount  to  distributing  as 
profit  part  of  the  share  premium  account. 

The  same  general  argument  applies  to  a capital  redemption  reserve  fund  set  up  on 
the  repayment  of  redeemable  preference  shares  other  than  out  of  the  proceeds  of  a 
new  issue  of  shares. 

Pre-acquisition  Profits  of  Subsidiary  Companies 

It  is  well  known  that  when  two  companies  merge,  both  of  which  have  accumulated 
distributable  profits,  one  or  both  of  the  companies,  depending  upon  the  maimer  of 
merger,  may  lose  the  right  to  distribute  these  profits.  This  is  because  wheu  the  shares 
of  a company  are  bought  the  value  of  these  is  assumed  to  include  the  accrued  profits  of 
that  company.  If  the  acquiring  company  distributes  these  profits  to  its  shareholders 
after  the  acquisition  the  actual  value  of  the  assets  acquired  is  reduced  pro  tanto.  Unless 
the  balance  sheet  value  of  those  assets  is  written  down  by  a debit  to  the  acquiring 
company’s  profit  and  loss  account  the  balance  sheet  value  would  stand  above  the  cost  of 
the  shares  by  the  amount  of  the  dividend.  This  violates  a normal  principle  of  accounting. 

It  would  always  be  open  to  the  acquiring  company  to  obtain  a formal  reduction  of 
capital,  which  would  allow  the  distribution  of  this  profit  to  take  place.  This  does, 
however,  involve  the  trouble  and  cost  of  a legal  process.  There  does,  therefore,  seem 
to  be  a case  for  allowing  profits  which  would  have  been  distributable,  had  the  merger 
not  taken  place,  to  remain  distributable  in  the  hands  of  the  acquiring  company, 
provided  that  the  consideration  for  the  shares  acquired  has  been  entirely  in  the  form 
of  share  capital  and  there  has  been  no  cash  payment  or  issue  of  fixed  interest  securities 
in  consideration  for  the  assets  acquired. 

Where  the  transactions  are  entirely  in  the  form  of  an  exchange  of  share  capital 
between  the  acquiring  company  and  the  shareholders  of  the  acquired  company  it  is 
difficult  to  see  that  the  interest  of  the  creditors  of  the  acquiring  company  can  in  any 
way  be  damaged  by  allowing  a distribution  of  profits  that  would  have  been  distributable 
in  the  absence  of  the  merger.  If,  however,  assets  are  parted  with,  or  liabilities  are 
incurred,  by  the  acquiring  company,  it  is  open  to  argument  that  the  subsequent 
distribution  of  pre-acquisition  profits  may  in  some  sense  represent  a reduction  in  the 
assets  available  for  creditors. 

Perhaps  an  example  will  explain  this  more  clearly.  Let  us  suppose  that  Company 
“ A ” acquires  all  the  issued  share  capital  of  Company  “ B ” by  paying  the  share- 
holders of  Company  “ B ” the  amount  which  they  think  their  shares  are  worth. 
It  is  a reasonable  presumption  that  this  cash  payment  is  not  less  than  the  market  value 
of  “ B “ A ” will  therefore  have  parted  with  cash  equal  in  amount  to  the  value 
of  the  net  assets,  including  goodwill,  acquired.  If  now  “ B ” pays  a dividend  to 
“ A ” out  of  pre-acquisition  profits  (i.e.  in  effect  out  of  assets  bought  and  paid  for 
by  “A”)  and  then  “A”  distributes  this  to  its  own  shareholders,  it  can  be  said 
that  “ A " has  parted  with  cash  equivalent  to  the  dividend  twice,  first  to  the  original 
owners  of  “ B ” and  secondly  to  its  own  shareholders.  The  value  of  “ B ” to  “ A ” 
will  have  been  reduced  by  the  amount  of  the  dividend  and  should,  given  the  usual 
accounting  conventions,  be  written  down  in  its  books.  This  writing  down,  equal  in 
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amount  to  the  dividend  distributed  by  “ A ”,  must  be  debited  to  the  profit  and  loss 
account  of  “ A This  has  the  same  effect  as  if  the  dividend  had  been  distributed 
out  of  “ A's  ” own  existing  profit  fund  and  not  out  of  the  pre-acquisition  profit  of 
“ B ”,  since  an  amount  equal  to  the  dividend  will  have  been  held  back  in  “ A’s  ” books 
as  the  result  of  the  writing  down.  If  on  the  other  hand  “ A ” had  merely  issued  its 
own  shares  in  order  to  pay  for  the  shares  of  “ B ” there  would  have  been  only  one 
outgoing  of  cash,  namely  the  payment  of  the  dividend  to  the  shareholders  of  “ A ”, 


Dividend  Law 

The  foregoing  assumes  that  the  convention  whereby  the  value  of  a fixed  asset  is 
regarded,  for  dividend  purposes,  as  no  greater  than  its  cost,  is  applied.  If  the  cash  price 
paid  by  an  acquiring  company  is  in  fact  a good  bargain — the  interest  acquired  is  clearly 
worth  more  than  the  cash  paid — there  is  evidently  a case  for  allowing  distribution  of 
the  difference.  This  raises  the  general  question  of  how  far  recorded  profits  created  by 
revaluing  assets  in  an  upward  direction  should  be  distributable,  if  at  all. 

My  own  view  is  that  there  is  a case  for  allowing  such  profits  to  be  distributed 
provided  the  revaluation  is  bona  fide , is  carried  out  by  a reputable  person  who  is' 
independent  of  the  directors  and  shareholders,  and  the  facts  are  clearly  indicated  in 
the  annual  accounts  and  in  a statement  accompanying  the  dividend.  Indeed,  such  a 
procedure  would,  I believe,  be  within  the  law  as  it  now  stands. 

The  present  dividend  law  is,  and  has  been  for  a long  time,  inconsistent,  in  that  in 
certain  cases  dividends  may  in  principle  be  paid  (however  unlikely  this  may  be  in 
practice)  even  though  the  value  (on  any  reasonable  basis)  of  the  net  assets  is  clearly 
below  the  stated  issued  capital  plus  the  share  premium  and  capital  redemption  reserve 
accounts,  if  any.  This  is  because  the  judicial  cases  relating  to  dividends  established 
long  ago  that  certain  types  of  loss,  for  example  the  depreciation  of  wasting  assets  and 
losses  arising  in  earlier  years,  need  not  be  taken  into  account  in  assessing  the  profit 
fund.  This  is  not  probably  a very  great  problem  under  present  day  conditions  at  anv 
rate  so  far  as  public  companies  are  concerned.  How  far  it  is  relevant  for 'private 
companies  I have  no  way  of  knowing.  I would  suggest,  however,  that  it  would  be  more 
consistent  if  the  law  made  it  clear  that  it  was  illegal  for  directors  to  distribute 
dividends:  (a)  if  thereby  they  endangered  the  solvency  of  the  company  in  the  short 
or  longer  run:  and  (i)  if  thereby  they  reduced  the  value  of  the  net  assets  below  an 
amount  equal  to  the  figure  of  issued  capital  plus  the  share  premium  and  capital 
redemption  reserve  accounts,  if  any,  or  the  share  capital  plus  capital  reserves  if  mv 
suggestions  above  were  adopted.  The  value  of  the  net  assets  in  this  context  would  be 
be  in  the  opinion  of  the  directors  of  the  assets  of  the  company  less 
k*  .ttereof>  “*er  on  sale  m the  market  or  to  the  company  in  the  ordinary 
course  of  business,  whichever  was  the  greater.  ^ 

A saving  proviso  would  no  doubt  be  necessary  in  the  case  of  mining  and  similar 
ofTh^wL^fas^ts.  ™a  y deClared  th6ir  illtention  not  to  Provide  f°r  depreciation 

SOU*  suck  -a  declaration  of  the  law  would  be  to  make  it  plain  that 

subject  to  the  aboye  proviso,  depreciation  of  fixed  assets  must  be  provided  in  the 

Pr°fit’  a P°mt  tha*  'S  at  PreSent  m°0t  With  respect  t0  mam> 

declaration  woVld,aIso  remove  the  present  anomalous  distinction  for  dividend 
SXSrS1  P Profits  "-which  are  in  practice  difficult  to  cSeg “ 

Balance  Sheet  Values 

v^u^of^thefixed  as^ts'^e ^fluiystan^'i^lesri^^rt^^^ed<d^atltdle ^d^oce'sheet 
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distributed  are  relatively  low  in  relation  to  the  saleable  value  of  a company’s  assets  as 
a whole,  net  of  liabilities,  whether  this  be  due  to  a deliberate  policy  of  distributing  only 
a small  proportion  of  earned  profits,  or  the  inability  or  unwillingness  of  the  directors 
to  earn  a competitive  rate  of  profit  on  the  assets  under  their  control.  The  existence 
of  either  of  these  conditions  may  be  hidden  from  the  shareholders  if  the  balance 
sheet  substantially  understates  the  current  market  values  of  the  fixed  assets.  There 
is  of  course,  a range  of  uncertainty  in  any  valuation;  but  the  discrepancy  between 
balance  sheet  and  current  market  values  may  be  sufficiently  large  to  make  this  un- 
important. In  this  kind  of  situation  the  shareholders  may  be  unaware  of  a situation 
that  may  be  known  to  a shrewd  bidder. 

It  cannot  be  said  that  this  state  of  affairs  is  satisfactory  from  a shareholder’s  point 
point  of  view.  He  may  part  with  his  shares  on  false  assumptions  about  the  company's 
position.  Nor  is  it  satisfactory  from  a national  point  of  view  that  the  earning  of  sub- 
normal rates  of  profit  on  the  current  market  value  of  assets  should  be  hidden.  The 
saleable  value  of  assets  reflects  the  price  that  other  people  are  prepared  to  pay  for 
those  assets.  In  the  ultimate  analysis  this  price  reflects  the  degree  of  usefulness  that 
the  community  attaches  to  the  assets,  as  reflected  in  the  “ voting  power  ” of  the 
money  that  people  can  spend.  The  competitive  rate  of  return  which  can  be  obtained 
in  the  market  on  securities  similarly  reflects  the  usefulness  attached  by  the  community 
to  capital  resources.  If  directors  fail  to  earn  something  approaching  this  market  rate 
of  return  on  figures  approximating  to  the  market  value  of  the  resources  they  control 
they  are  in  effect  reducing  the  level  of  the  national  income  below  what  the  market  in 
general  thinks  it  could  be.  Such  a situation  should  be  made  apparent,  so  that  share 
holders  may  exercise  such  rights  as  they  possess  in  full  knowledge  of  the  situation. 

It  is  true  that  the  assessment  of  the  market  values  of  many  assets  raises  difficult 
problems.  As  suggested  above,  however,  the  question  is  not  that  of  making  fine 
calculations.  It  is  rather  a matter  of  showing  up  situations  where  gross  discrepancies 
exist  The  problem  varies  in  difficulty  according  to  the  type  of  asset.  Where  assets 
are  fairly  non-specific  it  is  usually  fairly  easy  to  arrive  at  an  approximate  valuation, 
since  in  this  case  the  market  is  likely  to  be  relatively  wide.  Freehold  properties  in  a 
large  town  are  often  good  examples  of  such  assets.  Where  the  assets  are  very  specific 
they  may  be  of  little  value  (except  as  scrap)  to  anyone  other  than  a direct  competitor 
of  the  company,  and  this  makes  the  assessment  of  the  highest  market  value  obtamable 
more  difficult.  However,  the  fact  that  assessment  is  not  easy  should  not  prevent  an 
attempt  being  made  to  give  better  information  if,  as  I believe  to  be  the  case,  this  can 
be  done  without  undue  difficulty.  Nearly  all  assets,  other  than  freehold  land,  are 
insured.  The  basis  of  insurance  is  the  replacement  value.  I suggest  that  companies 
should  be  required  to  state  in  their  accounts,  by  way  of  note,  the  insured  values  of 
each  class  of  fixed  assets.  It  would  be  necessary  no  doubt  in  some  cases  for  such 
figures  to  be  accompanied  by  some  explanatory  notes  in  order  to  prevent  them  from 
being  rnkleading  to  shareholders.  This  seems  to  me  no  great  disadvantage.  On  the 
contrary,  such  an  explanation  is  likely  to  provide  useful  information  from  an  investment 
point  of  view. 

It  is  worth  noting  in  this  connection  that  the  current  market  values  of  some  fixed 
assets  at  least  may  have  significance  for  the  liquidity  position  of  the  company:  the 
assets  may  be  available  as  security  for  loans,  or  for  “ sale  and  re-lease  transactions  . 


Over-Valuation  of  Fixed  Assets 

The  foregoing  relates  mainly  to  the  undervaluation  of  fixed  assets.  I think  it  can 
be  argued  from  the  existing  legal  precedents,  and  from  the  Act,  that  it  is  illegal  to 
show  in  the  balance  sheet  any  fixed  asset  at  a figure  above  the  value  which  it  is  con- 
sidered to  be  worth  to  the  company.  I am  doubtful,  however,  whether  m fact  close 
attention  is  always  given  to  this  matter.  In  my  view  it  should  be  made  exphcit  that 
no  asset  may  be  carried  in  the  balance  sheet  at  a figure  above  the  value  at  which  (a)  it 
is  believed  to  be  saleable  in  the  market  or  ( b ) it  is  considered  to  be  worth  to  the 
company  in  the  ordinary  course  of  business,  whichever  is  the  higher.  (This  already 
applies  to  current  assets.)  I agree  that  what  an  asset  is  worth  in  the  ordinary  course 
of  business  is  not  susceptible  of  precise  measurement.  Here  too,  however,  we  are 
not  concerned  with  fine  calculations,  but  with  the  avoidance  of  gross  ffisoepancies. 
I think  that  the  attention  of  directors  and  auditors  should  be  expressly  drawn  to  this 
point. 
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Revaluation  of  Fixed  Assets 

This  raises  the  question  of  the  revaluation  of  fixed  assets.  The  present  Act  allows 
this  to  take  place  and  it  seems  entirely  desirable  that  this  should  be  so.  As  valuations 
are  always  matters  of  opinion,  however,  I think  it  is  desirable  that  when  an  asset  is 
revalued  the  following  additional  information  should  be  provided,  either  in  the  accounts 
of  the  year  in  question,  or  in  the  “ Statement  of  Accounting  Procedures  ” which  I 
have  suggested  should  be  filed  annually  with  the  Registrar.  The  relevant  information 
would  be:  (a)  the  manner  and  process  of  revaluation;  (b)  the  name  of  the  person  who 
carried  out  the  revaluation;  and  (c)  the  date  or  dates  on  which  the  revaluation  was 
carried  out. 

It  is  I think  generally  accepted  that  unrealised  appreciation  of  assets  written  into 
the  books  of  a company  may  be  used  for  the  purpose  of  formal  capitalisation,  provided 
the  valuation  is  bona  fide.  I think,  however,  that  there  is  something  to  be  said  for 
making  this  clear  by  a declaratory  provision  in  the  amended  Act. 

Stock 

I think  the  present  information  available  with  respect  to  the  valuation  of  stocks  of 
all  kinds  is  insufficient  to  allow  shareholders  to  make  a full  appreciation  of  their 
company's  position.  I think  it  desirable  that  stocks  should  be  separately  classified  in 
the  balance  sheet  under  the  heads  of  raw  material  and  components,  work-in-progress, 
finished  goods,  and  other  appropriate  headings.  Changes  in  the  value  of  stocks  held 
under  each  of  these  headings  have  their  own  particular  significance.  No  doubt, 
however,  it  would  be  necessary  to  provide  that  such  information  would  only  be 
required  if  it  were  available  in  the  company’s  books. 

Balance  Sheets:  Miscellaneous 

Under  the  present  accounting  requirements  of  the  8th  Schedule  it  is  not  always 
possible  to  reconcile  the  opening  and  closing  balances  of  any  given  class  of  fixed 
assets  with  (a)  the  amounts  of  any  disposals;  ( b ) the  profit  and  loss  debit  for  depreci- 
ation on  that  class  of  asset;  (c)  any  profit  or  loss  on  disposal;  and  id)  the  amount  of 
any  revaluation.  It  think  it  desirable  that  a reconciliation  be  provided  for  each 
class  of  fixed  asset  so  that  the  logical  continuity  from  one  balance  sheet  to  the  next 
may  be  complete. 

I think  a similar  reconciliation  is  desirable  in  respect  of  tax  reserves  and  provisions 
(however  named),  deferred  income  (such  as  unearned  interest  on  hire-purchase 
contracts)  and  long-term  liabilities. 

I think  it  is  desirable  that  the  balance  sheet  should  give  information  about  credit 
facilities,  such  as  the  right  to  overdraft  facilities,  which  have  been  granted  but  have 
not  yet  been  used.  Such  facilities  form  an  important  factor  in  assessing  the  liquidity 
position  of  a company.  (It  would  no  doubt  be  necessary  to  exclude  from  such  a 
requirement  trading  credit  likely  to  be  available  in  the  ordinary  course  of  business; 
it  would  not  be  reasonable  to  require  the  assessment  of  this  to  be  estimated.) 

I think  it  is  desirable  that  the  statement  relating  to  capital  expenditure  planned  but 
not  yet  entered  in  the  accounts  should  refer  not  only  to  contracts  made,  but  to  all 
capital  expenditure  which  the  board  of  directors  has  decided  to  incur,  whether  or  not 
it  has  not  been  made  the  subject  of  a formal  contract.  This  is  important  in  relation 
to  the  company’s  liquidity  position  and  its  prospects  generally. 

The  1948  Act  did  not  define  current  liabilities  and  current  assets.  I think  this  was 
probably  a wise  decision.  It  is  difficult  to  find  satisfactory  definitions  which  are  both 
useful  and  generally  applicable.  The  present  arrangements  work  quite  well  on  the 
whole.  However,  there  is,  I think,  one  exception.  A practice  has  developed  of 
classifying  investments  separately  from  both  fixed  and  current  assets.  I see  no 
particular  reason  why  this  should  be  necessary.  The  Act  allows  trade  investments  to 
be  valued  on  different  bases  from  others  and  the  directors  have  therefore  to  make  up 
their  minds  which  investments  are  trade  investments  and  which  are  not.  Once  this 
decision  has  been  made  I see  no  reason  why  trade  investments  should  not  be  included 
under  fixed  assets  and  other  investments  under  current  assets.  This  is,  perhaps,  not 
a very  important  point.  If,  however,  a category  of  current  assets  is  to  be  distinguished 
it  seems  reasonable  to  include  in  it  such  investments  as  are  held  as  a temporary 
respository  for  liquidity.  Investments  in  subsidiaries  perhaps  represent  a special  case. 
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There  is  something  to  be  said  for  classifying  the  whole  interest  in  a subsidiary”  under 
one  head,  even  though  this  may  include  both  permanent  shareholdings  and  temporary 
advances. 

Taxation 

It  is  hardly  necessary  to  point  out  that  tax  represents  a very  important  outlay  from 
the  point  of  view  of  the  shareholder,  accounting  at  present  for  something  of  the  order 
of  50  per  cent,  of  net  profit.  For  this  reason  alone  it  seems  important  that  share- 
holders should  be  able  to  see  as  clearly  as  possible  the  impact  of  taxation  upon  their 
company,  including  the  way  in  which  it  is  distributed  over  different  kinds  of  taxes, 
e.g.,  income  tax,  profits  tax,  and  overseas  tax. 

There  is  another  important  point,  however.  The  tax  payable  by  a company  provides 
perhaps  a more  objective  check  on  the  profit  calculation  than  any  other.  A person 
who  is  reasonably  expert  in  the  field  of  income  tax  and  profits  tax  can  judge  from 
the  accounts  of  a company,  provided  the  information  relating  to  tax  is  sufficiently 
detailed  and  precise,  how  far  the  tax  assessment  is  likely  to  have  differed  from  the 
reported  profit  of  the  company.  This  provides  additional  information  in  the  interpre- 
tation of  the  accounting  results,  e.g.,  with  respect  to  the  conservatism  of  the  board  of 
directors  in  their  depreciation  calculations,  and  so  on.  It  is,  of  course,  true  that  there 
are  pitfalls  in  these  comparisons,  but  it  cannot,  I think,  be  denied  that  the  pro\  ision 
of  precise  figures  relating  to  income  tax  and  other  taxes  payable  by  the  company  will 
give  the  expert  shareholder  (or  the  shareholder  provided  with  expen  advice)  informa- 
tion that  is  likely  to  improve  his  general  understanding  of  the  company's  financial 
position.  Indeed,  it  can  be  argued  that  companies  shoidd  be  required  to  disclose  the 
quantum  of  the  estimated  income  tax  assessment  on  the  profits  of  the  year  for  which 
the  accounts  have  been  prepared,  together  with  the  agreed  assessments  relating  to 
earlier  years.  I think  that  as  a minimum  the  profit  and  loss  account  should  show1, 
under  separate  headings,  all  debits  and  credits  in  respect  of  United  Kingdom  income 
tax.  United  Kingdom  profits  tax,  and  overseas  tax,  if  any,  each  classified  by  years  of 
assessment.  Where  any  items  in  the  profit  and  loss  account  are  recorded  net  of  tax, 
or  are  not  subject  to  tax,  this  should  be  stated.  Where  relief  has  been  allowed  from 
United  Kingdom  income  tax  in  respect  of  overseas  tax  I think  the  accounts  should 
show  the  net  United  Kingdom  tax  payable,  if  necessary  with  a note  of  the  amount  of 
the  relief.  Where  initial  allowances  have  been  granted  the  accounts  should  indicate 
the  net  tax  payable.  No  doubt  the  present  practice  of  some  companies  of  showing 
the  United  Kingdom  tax  that  w ould  have  been  payable  if  overseas  tax  relief  had  not 
been  granted,  or  the  United  Kingdom  tax  that  would  have  been  payable  had  there  been 
no  initial  allowances,  is  a useful  addition  to  the  information  available  to  the  share- 
holder. But  I believe  that  the  net  tax  payable  under  each  head  should  also  be  disclosed. 
The  amount  of  overseas  relief  granted,  and  the  amount  of  relief  from  initial  allow  ances, 
are  both  of  interest  to  the  shareholder  and  I see  no  reason  why  the  information  relating 
to  these  should  be  withheld. 

In  my  view  the  practice  of  debiting  in  the  profit  and  loss  account  tax  that  would 
have  been  payable  had  initial  allowances  not  existed,  and  then  showing  this  in  the 
balance  sheet  under  the  heading  of  future  tax  reserves  or  some  similar  title,  is  unneces- 
sarily complicated.  I believe  it  is  much  simpler  to  charge  each  year  the  tax  that  is 
actually  payable,  or  that  will  become  payable  in  the  following  tax  year  as  a result  of 
the  profit  for  the  current  year,  and  to  leave  the  hypothetical  question  of  the  impact 
of  current  initial  allowances  on  the  tax  in  later  years  to  an  explanatory  note. 

I appreciate  that  the  present  approach  of  many  accountants  to  this  problem  is  to 
show  a “ normal  ” income  tax  or  profits  tax  charge  in  relation  to  the  profit  of  a 
particular  year.  But  I think  the  effect  of  the  methods  described  above  is  to  make  the 
accounts  harder  to  unravel,  even  to  accountants.  Such  information  is  better  given, 
I believe,  by  way  of  note. 

Similarly  I think  it  is  misleading  to  increase  depreciation  allowances  (which  in 
principle  should  be  calculated  independently  of  tax  law)  because  certain  initial  or 
investment  allowances  have  been  obtained. 

Investment  allowances  represent,  in  effect,  reductions  in  tax.  I think  the  net  tax 
charge  should  be  shown,  the  amount  of  relief  from  investment  allowances  being 
disclosed  by  way  of  note. 
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The  foregoing  relates  to  the  profit  and  loss  figures.  I think  the  balance  sheet  should 
also,  in  the  interests  of  clarity,  show  the  amounts  payable  or  estimated  to  be  payable 
under  each  class  of  tax  in  respect  of  each  year  of  assessment. 

Subsidiary  Companies:  Names  and  Interests 

It  would,  I think,  be  advantageous  if  holding  companies  were  required  to  state, 
preferably  in  the  “ Statement  of  Accounting  Procedures  ” or  in  conjunction  with  such 
a statement,  the  name  of  each  of  their  subsidiary  companies  and  the  holdings  in  each 
of  these  by  types  of  shares. 

Modification  of  Accounting  Requirements 

At  present  it  is  open  to  the  Board  of  Trade  to  modify,  on  the  application  of  a 
company,  under  SS.149  (4)  or  152  (3),  the  accounting  requirements  of  the  Act,  to 
meet  the  circumstances  of  particular  companies.  I think  it  is  desirable  that  the 
nature  of  all  modifications  of  this  type  should  be  published  annually  in  some  detail, 
so  that  the  question  of  whether  all  such  modifications  are  in  the  interests  of  the  investing 
public  may  be  open  to  public  discussion. 

Special  Exemptions  to  Banks  and  other  Companies 

In  my  view  the  present  exemption  which  is  granted  to  banks,  insurance  companies, 
and  certain  other  companies,  whereby  they  do  not  have  to  disclose  accounting  informa- 
tion required  from  other  companies,  is  unjustified.  It  is  argued  that  the  special 
position  of  banks  and  insurance  companies  makes  it  particularly  important  that 
creditors  should  have  faith  in  these  institutions.  For  these  reasons,  it  is  argued,  it  is 
desirable  to  hide  from  shareholders  and  creditors  information  which,  the  law  has 
decided,  should  be  disclosed  in  general  for  other  companies.  This  argument  amounts 
to  saying  that  one  will  have  more  faith  in  a company  when  one  does  not  know  what  is 
happening  to  its  profits  and  assets  than  when  one  knows  that  there  will  be  full  dis- 
closure of  any  adverse  event.  Furthermore,  the  argument  rests  on  the  assumption 
that  the  public  is  essentially  not  to  be  trusted  with  information.  I do  not  regard  this 
as  appropriate  in  a society  such  as  ours. 

Arrangement  of  the  Accounting  Provisions 

I do  not  think  the  present  arrangement  of  the  accounting  provisions  in  the  Act 
and  in  the  8th  Schedule  can  be  regarded  as  the  most  convenient  layout  achievable. 
In  this  connection  I should  like  to  invite  the  attention  of  the  Committee  to  the  general 
approach  to  this  problem  in  the  (amended)  Draft  Report  of  the  Commission  of 
Enquiry  into  the  Working  and  Administration  of  the  present  Company  Law  of  Ghana. 
I had  the  privilege  of  being  associated  to  some  extent  with  Professor  L.  C.  B.  Gower 
when  he  was  working  on  the  report  in  question  and  it  seemed  to  me  that  the  presenta- 
tion of  the  accounting  provisions  in  the  3rd  Schedule  of  that  Report,  though  these 
are  based,  broadly  speaking,  on  the  8th  Schedule  of  the  English  Act,  is  nevertheless 
more  systematic  and  is  easier  to  follow. 

The  same  report  incorporates  certain  of  the  suggestions  which  I have  made  in  this 
memorandum  and  should  the  Committee  see  merit  in  them  they  may  feel  that  the 
Report  would  be  useful  from  a drafting  point  of  view. 

14th  May,  1960. 
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APPENDIX  IX 


Memorandum  by  John  Lewis  Partnership  Limited 


General 

This  evidence  is  in  the  main  limited  to  matters  which  concern  this  Company  (which 
is  referred  to  throughout  as  “ the  Partnership  ”)  because— 

(1)  It  is  the  holding  company  of  a complex  group; 

(2)  all  the  directors  of  all  the  companies  in  the  group  are  working  directors  and 
none  of  them  draws  any  director’s  fees; 

(3)  the  Partnership  has  been  a pioneer  in  giving  full  information  to  its  shareholders 
and  workers  (“  Partners  **)  in  its  annual  reports  etc.; 

(4)  all  the  equity  capital  employed  by  the  Partnership  is  held  in  trust  for  the 
benefit  of  the  Partners  among  whom  or  for  whose  benefit  the  equity  profits 
are  divided  (in  proportion  to  their  pay)  or  used.  The  total  capital  employed  is — 


Subscribed  by  the  public  . . 


Subscribed  and  about  to  be  sub- 
scribed by  Partners  (out  of 
profits  divided  among  them)  . . 
Held  in  trust  


£ 

Debenture  Stocks  . . 5,400,000 

Preference  and  Preferred 
Ordinary  Stocks  . . 8,100,000 


Preferred  Ordinary  Stocks  2, 1 50,000 
Deferred  Ordinary  Shares  612,000 


16,262,000 


Heads  of  Evidence 

Head  4.  Donations. — Directors  need  the  power  to  make  donations  if  the  motive  is 
improvement  of  profits  or  the  welfare  of  the  company’s  employees.  In  theory  donations 
for  other  motives  ought  perhaps  to  require  shareholders’  approval;  in  practice  it 
would  be  impossible,  by  legislation,  to  define  motives.  Corporations  are  taking  the 
place  of  individuals  as  supporters  of  religious  and  charitable  causes  and  patrons  of  the 
Arts — the  Partnership  itself,  for  instance,  played  a considerable  part  in  the  resuscitation 
of  Glyndeboume — and  it  would  do  more  harm  than  good  to  attempt  to  check  or 
reverse  this  process. 

Head  5(a).  Change  of  Activities. — The  Partnership  acquired,  a few  years  ago,  a 
company  engaged  in  the  retail  trade.  Its  retailing  activities  were  transferred  to  another 
Partnership  company,  and  the  company  itself  became  a property  owning  company  only. 
There  ought  not  to  be  any  such  changes  of  the  law  as  would  prohibit  or  impede  a change 
of  activity  made  with  such  proper  motives  of  efficiency  as  existed  in  that  case,  which 
was  probably  not  an  unusual  one.  Certainly  a holding  company  needs  a free  hand  to 
change  the  activities  of  its  wholly  owned  subsidiaries. 

Head  6.  Directors ’ Duties.  Sub-heads  (a)  Should  their  duties  be  stricter  and  more 
clearly  defined,  and  if  so,  in  what  respects ?,  and  ( b ) Are  Directors  generally  aware  of  the 
legal  duties  arising  from  their  fiduciary  position? — As  mentioned  in  sub-paragraph  2 of 
the  first  paragraph  of  this  evidence,  all  the  directors  of  the  Partnership  companies  are 
working  directors.  In  theory  it  might  be  supposed  that  the  independence  of  such 
directors  in  expressing  their  opinions  or  casting  their  votes  would  be  affected  by  fear 
of  losing  not  only  their  directorships  but  also  their  seniority  or  even  their  posts;  in 
practice  there  has  been  little  effect  of  that  kind. 

Sub-heads  (c)  Directors'  and  officers'  dealings  in  their  own  companies'  shares,  and 
(d)  Disclosure  of  directors'  interests. — It  is  considered  that  Section  195  of  Companies 
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Act  1948  needs  to  be  amplified.  The  register  referred  to  in  that  section  ought  to  be 
* ’ j nmriiirpri  it  everv  iuccting,  not  at  the  annual  general  meeting  only, 

Steet  thetcuha  it  ^S’will  be  produced  ought  to  be  made  in  the 
notice  of^everj0 meeting.  Any  circular  issued  by  the  directors  containing  proposals 
relating  to  anv  shares  or  debentures  of  the  company,  ought  to  contain  an  extract  from 
the  register  of  all  particulars  of  the  directors'  holdings  of  and  transactions  in  such 
shares  or  debentures. 

Sub-head  (e)  Should  bodies  corporate  be  allowed  to  be  directors?-- There  ought ; to  be 
no*~* restriction  on  the  appointment,  of  a corporate  trustee  (particularly  a corporate 
trustee  of  employees’  shares)  as  a director. 

rj-r  7 Vntinp  Rights For  the  reasons  indicated  in  the  first  paragraph  ofthis 

evMe^e  ie  Partle^Wp  is  conimed  only  with  the  voting  rights  of  holders  of  fixed 
dividend  or  fixed  interest  shares  or  stocks,  and  it  considers,  with  regard  to  such  shares 
or  stocks  that  no  legislation  should  go  further  than  to  entitle  the  holders  o 
Yoterson  matters  difectly  affecting  their  interest  and/or  at  times  when  interest  or 
dividends  are  in  arrears. 

Head  12  Share  Transfer  Procedure.— The  Partnership  would  welcome  any change 
of  law  or  prartice  facilitating  the  transfer  of  shares  (particularly  employees  shares)  by 
endorsement  (signed  wherever  practicable,  by  the  transferor  only)  of  the  share  certificate. 

Head  13.  Multiplicity  of  Directorships— It  has  been  the  practice  of  the  Partnership 
to  aonoint  to  directorships  of  a large  number  of  its  companies  a single  Partner  of 
some  seniority  chosen  partly  for  his  experience  of  dealing  with  such  matters  (contracts, 
l^e?5ir“  ttecompany's  sJal,  andpattly  for  his  knowledge  of  past  history 
Sdprecedents.  No  changes  of  the  law  ought  to  restrict  the  freedom  of  a holding 
company  to  make  arrangements  of  this  kind. 

Head  14  Carrying  on  Business  through  Subsidiary  Companies.— Tkt  Partnership 
has  found  it  convenient  to  carry  on  in  subsidiary  companies  special  kinds  of  business 
“ fZmfactSAig  export,  pSperty  ownership,  etc.)  the  accountancy  and  admmistet- 
tion  rf^hihh  may  with  advantage  be  separated  from  the  mam  stream  of  its  retail 
trading.  Again  no  changes  of  the  law  ought  to  impede  such  arrangements. 

Head  15.  Loan  Capital.— As  indicated  in  sub-paragraph  4 of  ffiefirst  paragraph  of 
this  evidence  the  Partnership  has  considerable  experience  of  debenture  stock.  It 
hSnot  found  any  difficulty  in  complying  with  existing  law;  and  considers  that  existing 
law  adequately  protects  debenture  stockholders. 

Head  16  Take-over  bids.— The  Partnership’s  recent  experience  is  limited  to  its 
taking  over  two  companies  the  shareholders  of  which,  though  the  companies  were 
faMy^IargeJ  were  unanimous  in  their  acceptance  of  the  price  offered  for  their  shares. 

Because  of  its  special  principles  the  Partnership  concerned  itself  in  those  two  cases, 
and  would  concern  itself  in  any  others,  with  the  adequacy  of  the  compensation  given 
to  employees  of  the  companies  taken  over  who  might  lose  *e‘rT,en'PloyP?ent 
extremafions (of  pensions,  etc.)  as  a result  of  the  take  over.  The  Partnership  would 
welcome  any  legislation  tending  to  make  the  payment  of  compensation  obligatory  in 
such  cases. 

As  to  sub-head  16  (e)  ( finance  of  take-over  transactions ) though  the  Partnership  has 
no  definite  proof  its  impression  is  that  such  transactions  are  not  infrequently  financed 
to  a considerable  extent  by  the  use  of  the  assets  of  the  taken-over  company.  The 
actual  liquid  funds  of  that  company  may  be  used.  More  often  the  funds  may  be  raised 
by  selling  or  charging  the  fixed  assets  of  the  company.  This  appears  to  be  contrary 
to  Section  54  of  the  Companies  Act,  1948,  but  that  section  is  not  sufficiently  precise 
is  it  stands  to  achieve  its  objects. 
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As  to  sub-head  1 6(f)  ( disclosure  of  Directors'  interests)  please  see  the  Partnership's 
evidence  on.  sub-heads  (c)  and  ( d ) of  Head  6.  Any  circular  relating  to  a take-over  bid 
for  shares  ought  no  doubt  to  disclose  the  directors'  recent  transactions  in  the  shares. 

As  to  sub-heads  (b)  Securing  disclosure  of  information  on  which  shareholders  can  form 
an  opinion,  and  (g)  Compulsory  acquisition  of  shares  of  dissenting  minority  please  see 
the  Partnership's  evidence  under  Head  21. 

Head  17.  Prospectuses.— The  Partnership  finds  no  fault  with  the  existing  law  : it  is 
not  onerous  to  provide  the  information  required  by  the  law  and  that  information  is 
sufficient  for  an  intelligent  investor. 

Head  20.  Purchase  by  a company  of  its  own  shares. — The  provisions  of  Section  2" 
of  Companies  Act  1948  have  caused  considerable  difficulty  to  the  Partnership.  As 
shown  in  sub-paragraph  4 of  the  first  paragraph  of  this  evidence  over  two  million 
pounds  of  the  Partnership's  preferred  ordinary  capita!  has  been  subscribed  by  Partners 
and  much  of  it  is  held  in  small  individual  holdings.  Stock  Exchange  transactions  in 
shares  so  held  are  relatively  expensive  and  are  unpopular  among  stockbrokers,  and 
the  Partnership  has  therefore  frequently  found  it  necessary  itself  to  deal  in  the  shares 
in  order  to  assist  Partners  having  a genuine  need  to  sell,  and  to  prevent  a fall  of  Stock 
Exchange  quotations.  The  special  procedure  for  these  dealings  has  not  infringed  the 
Section  but  the  need  to  adopt  it  has  caused  appreciable  inconvenience.  Accordingly 
the  Partnership  strongly  urges  that  the  Board  of  Trade  should  be  empowered,  in  the 
case  of  profit-sharing  companies,  to  exempt  them  from  the  provisions  of  Section  27, 
and  from  the  general  rule  that  a company  may  not  hold  its  own  shares,  to  any  extent 
necessary  for  the  purposes  of  the  profit-sharing  scheme. 

Head  21.  Accounts. — In  general  the  Partnership  considers  that  the  existing  law 
requires  little  amendment:  its  provisions  are  neither  onerous  nor  inadequate.  In 
particular  there  ought  not  to  be  any  such  changes  of  the  law  as  to  make  revaluations 
of  fixed  assets  obligatory  in  normal  circumstances.  However  it  is  suggested  that 
whenever  an  offer  is  circulated  for  the  shares  of  a company  it  ought  to  be  obligatory 
to  state  in  the  circular  whether  there  has  been  such  a revaluation  and,  if  so,  what 
surplus  or  deficit  has  resulted.  The  absence  of  a revaluation  ought  to  be  prima  facie 
evidence  for  the  grant  of  an  application  by  a dissenting  shareholder  made  under 
Section  209  (i)  of  Companies  Act,  1948.  (See  also  sub-heads  (b)  and  (g)  of  Head  16.) 

Head  23.  Returns. — As  indicated  in  sub-paragraph  4 of  the  first  paragraph  of  this 
evidence  the  Partnership  divides  its  profits  yearly  among  the  Partners  as  a “ Partnership 
Bonus  The  Partners,  by  consent,  use  their  shares  of  this  Bonus  to  subscribe  for 
Preferred  Ordinary  Shares.  This  results  in  the  allotment  of  shares  to  as  many  as 
9,000  allottees  each  year.  The  return  of  these  allotments  yearly  in  accordance  with 
Section  52,  Companies  Act,  1948,  is  an  onerous  and  unnecessary  requirement.  There 
ought  to  be  an  exception  from  the  requirements  of  that  Section  in  favour  of  profit- 
sharing  schemes,  the  definition  of  which  could  be  as  in  paragraph  10  of  the  Control 
of  Borrowing  Order,  1947. 

Head  26.  Internal  Management  and  Administration. — Trustee  shareholders  of  the 
kind  instanced  in  sub-head  id)  (! Trustees  of  pension  and  welfare  funds  for  employees  in 
relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company } ought 
to  have  no  lesser  voting  rights  than  any  other  holders  of  shares  of  the  same  class. 

Head  29.  Other  matters. — In  the  Partnership's  opinion  the  1948  Act  and  company 
law  in  general  are  based  upon  a conception  which  is  no  longer  really  valid,  namely 
that  a company  belongs,  and  ought  to  belong,  to  its  shareholders.  Neither  of  these 
things  are  really  true  today  and  there  is  need  for  company  law  to  be  adjusted  to  the 
responsibilities  that  a company  should  have  to  its  workers  and  to  the  community. 

The  Partnership  accordingly  advocates  amendment  of  the  company  law  to  recognise 
this.  For  example,  the  provisions  of  Section  27  of  the  Companies  Act,  1948,  which 
have  caused  the  particular  conditions  that  the  Partnership  has  mentioned  under  Head 
20  above,  also  prevent  a company  from  recognising  the  interest  of  its  workers  by 
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earmarking  some  part  of  its  own  shareholding  for  their  benefit.  In  particular,  it 
woX  wlcome  any  legislation  which  would  give  advantages  to  companies  whose 
etnolovees  participate  in  its  management  and  ownership.  The  advantages  might  be 
sSh  Spttons,  etc.,  as  are  suggested  under  Heads  12,  20  and  23  above  and  might 
well  extend  further  to  reductions  of  stamp  duty  on  issues  and  transfers  of  employees 
shares,  even  (though  this  is  recognised  to  be  debatable)  to  reduction  of  taxation. 

The  fullest  advantages  might  well  be  reserved  to  companies  whose  employees  have 
the  right  to  elect  one  or  more  directors  to  the  Board.  Particularly  if  such  elected 
dhectOTS  had  as  they  have  in  the  Partnership)  the  power  to  veto  any  transaction  the 
result  of  which  would  be  to  transfer  the  control  of  any  substantial  part  of  the  company  s 
business  from  one  set  of  people  to  another,  that  would  be  for  work-people  a safepard 
aStas? the 'worst  ransequences  of  take-over  bids-loss  of  future  employment  and 
disappointment  of  legitimate  expectations  of  benefits  relating  to  past  service. 


Supplementary  Memorandum  by  John  Lewis  Partnership  Limited 

Head  20.  “ Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  Shares 

Section  27  of  the  Companies  Act , 1948 
The  Partnership  adheres  to  its  previous  written  evidence  but  having  in  the 
observed  the  written  evidence  submitted  by  the  Institute  of  Chartered  Accountan 
has  this  to  add: — 

The  submission  of  the  Institute  (in  paragraph  133  of 
shares  held  by  a subsidiary  in  its  holding  company  should  be  disposed^  oi  or  canceuea 
within  a snecified  period  after  the  relationship  arises  would  not  meet  the  difficulties 

consent  being  requisite— that  a subsidiary  company  should  be  able  to  hold  shares 
its  holding  company  without  any  limit  as  to  time. 

Section  54  of  the  Act 

The  Partnership  had  previously  submitted  no  written  evidence  on  this  Section 

limits  the  exemption  to  purchases  or  subscriptions  by  Trustees. 

In  the  case  of  the  Partnership  the  main  employing  company  adds  to  the  pay  of  the 


trading  years  from  the  benefit  of  such  addition  to  their  p y. 

Although  the  Partnership  Profit  Sharing  Scheme  is  foimded  u^n  a Trust 

mmmmsWjm 

jSfwfihin  the  spirit  of  the  exemption  f f(^ 

Section  and  that  this  should  be  recognised  by  the  deletion  of  the  words  y 
in  that  proviso. 
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APPENDIX  X 


Memorandum  by  R.  F.  Henderson,  Lecturer  in  Economics  and  Politics, 
University  of  Cambridge,  and  Brian  Tew,  Professor  of  Economics, 
University  of  Nottingham. 

Section  21 — Accounts 

An  analysis!1)  of  the  accounts  of  three  thousand  quoted  public  companies  for  the 
five  years  1949-53  inclusive  at  the  National  Institute  of  Economic  and  Social  Research 
has  led  us  to  the  conclusion  that  valuable  though  the  1948  Act  was,  much  remains  to  be 
done  to  improve  the  standard  of  such  accounts. 

The  Importance  of  Company  Accounts 

The  published  accounts  of  public  companies  are  the  most  important  material 
available  to  all  who  buy,  sell  or  hold  their  shares.  The  accuracy  and  completeness  of 
that  material  largely  determines  the  accuracy  with  which  share  prices  reflect  the  real 
value  of  the  company  in  question.  Now  there  are  many  reasons  why  it  is  undesirable 
that  the  value  of  shares  should  diverge  substantially  from  the  real  value  of  the  underlying 
company.  Such  a situation  is  inequitable;  those  who  know  the  real  value  of  the 
company  can  gain  at  the  expense  of  those  who  do  not;  this  may  even  lead  to  action  by 
directors  or  their  friends  to  make  profits  at  the  expense  of  some  other  shareholders; 
speculation  is  encouraged  and  opportunities  foi  corruption  emerge.  But  much  the 
most  important  objection  to  such  a situation  is  that  it  frustrates  and  distorts  the 
critically  important  mechanism  governing  the  flow  of  investible  funds  into  real 
investment  and  the  use  of  assets  in  the  most  efficient  manner.  For  the  essential  principle 
of  that  mechanism  is  that  those  companies  are  able  to  obtain  fresh  investible  funds  for 
expansion  which  have  shown  that  they  have  earned  a satisfactory  rate  of  profit  on  their 
existing  capital;  while  those  companies  which  have  not  earned  a satisfactory  rate  of 
profit  on  their  existing  capital  are  not  normally  able  easily  to  obtain  fresh  funds.  The 
efficiency  and  productivity  of  industry  and  trade  depends  largely  on  the  competitive 
pressure  of  the  expansion  of  efficient  firms  at  the  expense  of  the  less  efficient. 

Now  to  show  how  distortion  can  occur  let  us  consider  the  case  of  a brewery  company 
owning  a number  of  public  houses  in  an  area  at  a time  when  urban  land  values  have 
risen  steeply.  Let  us  suppose  that  this  brewery  company  has  not  revalued  its  assets 
which  stand  in  its  balance  sheet  at  £2,000,000  (total  assets);  its  nominal  capital  is 
£1,000,000,  all  in  ordinary  shares,  on  which  it  pays  a dividend  of  10  per  cent,  each  year 
out  of  earnings  of  12  per  cent.  The  shares  are  quoted  at  £2  each  to  give  a dividend 
yield  of  5 per  cent.  It  appears  to  be  doing  all  right;  the  price  of  its  shares  is  high 
enough  to  enable  it  to  attract  fresh  capital  by  a rights  issue  should  the  directors  so 
desire.  But  now  suppose  that  the  current  value  of  its  properties  is  so  much  greater 
than  their  book  value  that  its  assets  are  really  worth  £8,000,000.  The  real  position  is 
that  those  assets  are  being  used  very  inefficiently  to  yield  a rate  of  return  of  only  1-i  per 
cent.  (£120,000  on  £8,000,000).  It  is  certainly  not  in  the  public  interest  that  such 
inefficient  use  of  resources  should  continue,  or  that  such  a management  should  be 
undisturbed  and  even  able  to  raise  fresh  funds  to  continue  such  policies.  This  situation 
arises  basically  because  the  incomplete  and  misleading  impression  given  by  the  accounts 
of  the  company  both  to  its  shareholders  and  to  the  general  public  has  led  to  the 
establishment  of  a price  for  the  shares  right  out  of  line  with  the  real  value  of  the  assets 
of  the  company, 

It  may  be  objected  that  this  is  an  extreme  case  not  in  any  way  typical  of  manufacturing 
companies  in  general.  The  bulk  of  the  fixed  assets  of  manufacturing  companies  are 
more  specific;  they  consist  largely  of  plant  and  machinery  installed  to  produce  a 
particular  product  or  range  of  products;  such  plant  and  machinery  can  seldom  be 
adapted  to  the  efficient  production  of  quite  different  products.  But  even  in  these  cases 

A)  This  is  described  in  “ Company  Income  and  Finance  1949-53  ”,  National  Institute  of 
Economic  and  Social  Research,  December  1956,  and  “Studies  in  Company  Finance”. 
B.  Tew  and  R.  F.  Henderson,  Cambridge  University  Press,  1959. 
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where  fixed  assets  are  specific  they  may  be  used  more  or  less  efficiently.  The  records 
of  the  leading  firms  of  management  consultants  and  of  the  advisory  service  set  up  by 
the  National  Union  of  Manufacturers  show  that  differences  in  efficiency  are  so  great 
that  increases  of  productivity  of  up  to  35  per  cent,  can  be  achieved^1)  Now  where  it 
is  possible  to  form  a fair  estimate  of  the  value  of  assets— their  replacement  cost  less  a 
depreciation  allowance  for  age,  wear  and  tear  and  obsolescence— it  is  possible  to 
compare  the  efficiency  with  which  assets  are  being  employed  by  different  companies. 
Such  comparisons  are  commonly  made  by  New  York  investment  analysts  and  though 
of  course  mistakes  can  be  made,  the  best  of  them  are  justified  by  later  events.  When 
it  becomes  obvious  that  a company  is  using  its  assets  inefficiently  then  there  is  a strong 
financial  incentive  for  a radical  change  of  policy  either  by  the  existing  management  or 
by  the  assumption  of  control  by  a new  group.  There  are  many  examples  of  this  in 
the  United  States  in  recent  years;  Montgomery  Ward  and  Armour  are  two  well-known 
cases  in  retail  distribution  and  meat  packing  respectively.  In  these  cases  the  specific 
nature  of  the  fixed  assets  does  not  prevent  the  operation  of  the  competitive  capitalist 
process  The  process  of  course  is  in  operation  in  Britain  also  but  the  inadequacy  of 
published  accounts  has  the  effect  of  slowing  it  down  and  making  it  much  jerkier. 

If  inadequacy  in  rate  of  return  earned  on  the  real  value  of  assets  became  apparent 
sooner  there  would  be  more  opportunities  for  reform  and  regeneration  of  existing 
companies  by  pressure  of  shareholders  on  managements  and  fewer  cases  of  matters 
drifting  on  until  another  company  makes  a take-over  bid  greatly  in  excess  of  the 
previous  market  value  of  the  shares.  That  such  situations  lead  to  speculative  abuses 
need  not  be  laboured  here.  An  economist  may  perhaps  emphasise  however  that 
prima  facie  it  is  more  likely  to  promote  efficiency  in  the  long  run  if  companies  can 
be  reformed  without  losing  their  identity,  than  if  they  are  bought  up  by  a larger 
concern  mainly  engaged  in  some  other  industry.  For  in  such  cases  there  is  no  particular 
reason  why  the  amalgamation  should  be  technically  or  economically  efficient.  A 
sufficient  reason  for  it  is  the  opportunity  to  buy  up  a company  at  less  than  its  true 
value  as  a going  concern  with  efficient  management.  It  might  be  much  better  if  the 
efficient  management  could  be  achieved  without  the  amalgamation.  But  that  is  what 
is  so  difficult  so  long  as  company  accounts  are  so  uninformative. 

The  Main  Objectives  of  Reform 

Balance  sheets  are  often  so  uninformative  that  it  is  quite  impossible  to  calculate  the 
rate  of  return  which  most  British  public  quoted  companies  are  earning  on  their  assets. 
To  ensure  the  provision  of  this  information  should  be  the  first  major  objective  of 
company  law  reform.  The  second  objective  should  be  to  enforce  the  publication  of 
sales  or  turnover  figures — as  in  the  United  States — in  order  that  it  may  be  possible 
both  for  managements  and  for  the  investing  public  to  calculate  such  important  ratios 
as  profits  to  sales  and  stocks  to  sales  and  to  compare  these  for  companies  in  similar 
industries.  Such  comparisons  are  an  important  element  in  the  assessment  of 
competitive  efficiency. 

Before  the  passage  of  the  1948  Companies  Act  it  was  possible  to  put  aside  to  reserve 
either  in  the  company  itself  or  in  the  accounts  of  subsidiary  companies  undisclosed 
amounts  before  arriving  at  the  income  shown  in  published  accounts.  There  was  a 
sense  in  which  the  income  shown  was  a minimum  figure  (though  even  this  was  not  true 
in  all  cases  as  sums  might  have  been  brought  back  from  secret  reserves  to  swell  it  in  a 
bad  year).  By  insisting  on  the  disclosure  of  transfers  to  reserve  and  on  consolidated 
accounts  the  1948  Act  has  gone  a long  way  towards  the  production  of  a fair  figure 
for  income.  It  did  not  however  apply  this  principle  to  balance  sheets.  There  under- 
statement can  and  does  continue.  The  net  result  is  that  in  many  cases  a fair  figure  of 
income  when  combined  with  grossly  understated  balance  sheet  values  of  assets  suggests 
that  the  company  is  earning  a much  higher  rate  of  return  on  its  assets  than  is  in  fact 
the  case.  What  is  now  required  is  legislation  to  secure  fair  as  well  as  minimum  values 
for  assets  in  balance  sheets. 

We  appreciate  that  the  difficulties  in  the  way  are  considerable.  We  submit  that 
the  critical  importance  of  the  rate  of  return  on  assets  employed  in  the  process  of 
distribution  of  investible  funds  as  between  alternative  uses  is  sufficient  to  demand  that 
those  difficulties  be  tackled. 


0 Cf.  “ The  Times  Review  of  Industry  ”,  February  1957. 
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Major  Reforms  proposed  in  Balance  Sheets 

Two  main  types  of  assets  are  involved:  fixed  assets  and  stocks.  From  the  point  of 
view  of  the  economist  the  ideal  solution  would  be  a revaluation  of  fixed  assets  each 
year.  This,  however,  is  impracticable.  Some  compromise  for  the  sake  of  practica- 
bility must  be  accepted.  Various  suggestions  can  be  made.  An  estimate  of  the 
current  value  of  fixed  assets  might  be  made  a compulsory  footnote  to  balance  sheets. 
This  should  normally  be  based  on  their  replacement  cost  less  a depreciation  allowance 
for  age,  wear  and  tear  and  obsolescence.  It  might  be  made  compulsory  to  disclose 
the  value  for  which  such  assets  are  insured  against  fire  or  other  disaster.  In  addition 
to  these  provisions  it  might  be  made  compulsory  to  revalue  fixed  assets  once  every 
five  years  or  once  every  ten  years.  The  stricter  requirement  of  once  every  five  years 
might  be  insisted  on  by  the  Council  of  the  Stock  Exchange  for  those  companies 
enjoying  the  privilege  of  a quotation  for  their  shares,  and  once  every  ten  years  be  made 
the  legal  minimum  for  all  companies.  Such  provisions  would  not  enable  the  rate  of 
return  on  its  capital  for  each  company  to  be  calculated  accurately  to  two  places  of 
decimals.  That  is  not  the  object.  They  would  enable  competent  professional 
investment  advisers  and  financial  journalists  to  form  a shrewd  estimate  of  the  right 
order  of  magnitude  in  the  great  majority  of  cases,  and  so  to  prevent  the  scandalous 
under-estimation  of  certain  shares  on  the  Stock  Exchange  revealed  by  some  take-over 
bids  in  the  last  decade. 

Major  Reforms  proposed  in  Income  Accounts 

Stocks  are  normally  valued  at  “ cost  or  market  value  whichever  be  the  lower  ”, 
Only  when  large  fluctuations  in  prices  of  raw  materials  occur  rapidly  in  trades  where 
stocks  form  a large  proportion  of  total  assets,  such  as  wholesaling,  are  balance  sheet 
totals  likely  to  be  much  altered  by  stock  appreciation.  But  a considerable  difference 
may  be  made  to  the  published  account  of  the  income  of  a company  by  the  inclusion 
of  stock  appreciation  (or  depreciation)  in  income.  In  order  to  assess  the  long-run 
profitability  of  a company,  it  is  obviously  important  to  distinguish  between  profits 
arising  from  stock  appreciation  and  those  arising  from  normal  trading.  Estimates  of 
stock  appreciation  are  already  made  and  published  in  the  National  Accounts  where 
they  form  an  essential  part  of  the  data  for  the  calculation  of  National  IncomeC1). 
They  are  equally  necessary  for  a true  calculation  of  the  income  of  an  individual 
company.  Stock  appreciation  should  be  estimated  by  revaluing  stocks  held  at  the 
beginning  of  the  year  at  the  prices  obtaining  for  those  goods  at  the  end  of  the  year. 
Thus  if  stocks  held  at  31st  December,  1958,  were  valued  at  £1,200,000  and  those  stocks 
at  prices  ruling  on  31st  December,  1959,  were  worth  £1,320,000,  stock  appreciation  in 
1958  amounted  to  £120,000  (£1,320,000  less  £1,200,000).  Such  stock  appreciation  is 
the  increased  cost  of  maintaining  the  same  physical  quantity  of  stocks  at  higher  prices. 

Such  an  estimate  of  stock  appreciation  (or  depreciation)  during  the  year  should  be 
a compulsory  footnote  to  published  accounts  so  that  an  appropriate  adjustment  to  the 
figures  for  profits  can  be  made  by  those  who  wish  to  do  so.  In  some  cases  calculations 
of  stock  appreciation  may  only  be  feasible  for  that  part  of  total  stocks  comprised  by 
goods  in  stock  and  awaiting  processing.  When  this  is  so  the  proportion  which  these 
bear  to  total  stocks  should  be  shown. 

In  the  income  account  the  practice  of  the  most  enlightened  companies  should  now 
be  made  general  and  the  account  should  open  with  turn-over  or  sales  figures.  A 
trading  account  should  follow  in  similar  form  to  those  used  for  the  main  headings  of 
the  census  of  production.  We  have  found  no  evidence  that  publication  of  figures  of 
sales  or  turn-over  has  damaged  the  companies  which  give  this  information  in  this 
country,  or  the  corporations  which  are  obliged  to  do  so  in  the  United  States  of  America. 

The  disclosure  of  the  amount  of  stock  appreciation  or  depreciation  as  a footnote 
will  enable  those  who  wish  to  do  so  to  calculate  income  net  of  stock  appreciation. 
For  many  purposes  this  is  much  more  significant  than  income  as  now  shown. 

Another  cause  of  distortion  in  the  published  figures  of  profit  arises  from  the  con- 
ventional method  of  calculating  depreciation.  Since  in  many  cases  assets  are  under- 
valued, depreciation  allowances  based  on  these  assets  are  inadequate  for  replacement 
purposes.  It  is  impossible  to  judge  the  extent  of  this  inadequacy  and  whether  it  is 

(x)  A detailed  explanation  of  the  procedure  is  given  in  “ National  Income  Statistics  Sources 
and  Methods  ” H.M.S.O.,  pp.  309-313  and  pp.  324-327. 
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made  good  bv  transfers  to  general  or  specific  reserves.  If  assets  have  to  be  revalued 
everv  five  vears.  as  suggested  above  for  quoted  public  companies,  this  will  substantially 
reduce  the'  element  of  uncertainty  as  to  the  adequacy  of  depreciation  allowances.  So 
would  our  other  suggestions  of  publication  of  insurance  valuations  and  of  an  estimate 
of  the  value  of  fixed  assets  each  year.  ... 

It  seems  that  sometimes  modernisation,  and  rationalisation  expenses  of  a capital 
nature  are  charged  against  current  revenue  in  published  accounts.  This  causes  serious 
distortion.  Clearer  and  more  uniform  distinctions  are  required  between  maintenance 
and  capital  expenditure. 

Payment  of  interest  on  short-term  borrowing  should  be  shown  separately  as  well  as 
interest  on  long-term  debt.  For  shareholders  should  be  informed  of  the  extent  of 
reliance  on  short-term  borrowing;  this  is  not  always  revealed  by  the  amount  of  short- 
term debt  outstanding  on  the  balance  sheet  date. 

Income  from  trade  investments  should  also  be  shown  as  a separate  item. 

Consolidated  accounts  now  include  the  income  of  subsidiary  companies  that  is 
those  companies  of  which  more  than  50  per  cent,  of  the  capital  is  owned  by  the  present 
companv.  This  principle  should  be  extended  to  ensure  that  the  undistributed  profits 
of  a partly  owned  company  belonging  to  the  parent  company  are  revealed  m its 
accounts.  * It  is  suggested  that  this  be  compulsory  when  either  more  than  25  per  cent, 
of  the  capital  of  the  partly  owned  company  belongs  to  the  parent  company,  or  the 
income  accruing  to  the  parent  company  constitutes  more  than  10  per  cent,  of  the 
total  income  of  that  parent  company.  These  provisions  are  required  because  a number 
of  important  industrial  enterprises  are  now  being  conducted  jointly  by  two  or  more 
“parent"  companies.  It  is  quite  contrary  to  the  spirit,  though  not  to  the  letter 
of  present  company  law  that  the  operations  of  a large  company  need  not  be  disclosed 
because  it  is  jointly  owned  by  two  “ parent " companies,  neither  of  which  is  obliged 
to  consolidate  the  accounts  of  the  offspring  with  its  own  nor  to  make  them  available 
to  their  shareholders.  In  certain  other  cases  a medium-sized  company  may  have 
such  a large  stake  in  a large  underlying  operating  company  without  even  holding  as 
much  as  25  per  cent,  of  its  share  capital,  that  failure  to  disclose  its  share  of  the  undis- 
tributed. profits  of  the  underlying  Company  seriously  detracts  from  the  value  of  the 
accounts  of  the  parent. 

A complete  list  of  all  subsidiary  companies  and  those  partly-owned  companies  to 
which  the  above  provisions  apply  should  be  included  in  the  accounts  of  all  parent 
companies.  This  will  enable  those  who  wish  to  do  so  to  study  the  accounts  of  such 
subsidiary  companies  in  Bush  House  and  to  form  an  estimate  of  their  relative 
importance.  At  present  although  the  accounts  are  there,  such  a study  cannot  be 
undertaken  in  many  cases  for  lack  of  knowledge  as  to  which  are  the  companies  in 
which  company  X has  a considerable  interest. 


Overseas  Interests 

Manv  large  British  companies  now  have  substantial  interests  overseas  and  such. 
“ direct  investment  ” is  becoming  increasingly  important.  Different  risks  are  mvolved 
in  different  countries  and  shareholders  should  be  told  the  main  areas  m which  their 
companv  is  operating.  This  might  be  achieved  by  providing  that  where  5 per  cent, 
or  more  of  the  income  of  a company  is  earned  in  any  one  overseas  country  that  fact 
be  stated  and  that  an  estimate  be  given  of  the  percentage  of  the  total  mcome  of  the 
company  earned  overseas. 

Trade  Credit 

Trade  credit  is  an  important  item  in  company  finance  of  which  little  is  known  in 
quantitative  terms.  The  Radcliffe  Committee  recently  recommended^  that  further 
investigations  be  carried  out  on  this  subject.  For  this  purpose  it  would  be  helpful  if  the 
present  portmanteau  item  “ trade  and  other  credit  ’’  in  published  accounts  were  to  be 
sub-divided  and  trade  credit  shown  separately.  Moreover,  creditors  should 
distinguish  amounts  owing  on  account  of  “current"  items,  such  as  raw  materials, 
fuel  and  power,  bough t-out  components  and  goods  purchased  for  re-sale:  capiml 

items  particularly  debts  incurred  through  the  acquisition  of  fixed  assets,  should  be 
shown  separately.  Similarly  “ debtors  ” should  provide  a “ clean  figure  of  debts 

(i)  Report  of  the  Committee  on  the  Working  of  the  Monetary  System.  Cmnd.  827  of  1959, 
paras.  310-311. 
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owed  by  customers  whose  purchases  would  be  included  in  “ turnover  ” (which  is  not 
normally  taken  to  include  sales  of  anything  hitherto  recorded  among  the  fixed  assets). 

It  is  also  desirable  that  progress  payments  should  be  treated  in  a uniform  manner. 
In  a studyO)  of  the  accounts  of  building  and  contracting  firms,  Professor  C.  F.  Carter 
found  great  diversity  in  the  treatment  of  progress  payments.  “ At  least  two  companies 
put  the  entire  work  in  progress  less  progress  payments  received,  into  the  ‘ debtors  ’ 
item.  At  the  other  extreme  some  companies  fill  ‘ work  in  progress  ’ with  a rag-bag 
collection  of  tail  ends  of  substantially  completed  contracts  and  occasionally  empty 
the  contents  into  ‘ debtors  Y*  We  suggest,  therefore,  that  four  separate  items  should 
be  shown: 

(1)  Stocks; 

(2)  Work  in  progress; 

(3)  Progress  payments; 

(4)  Debtors. 

Sources  and  Uses  of  Capital  Funds  Analysis 

In  order  to  portray  the  growth  of  a company  over  a period  of  years  w e have  found  that 
re-arrangement  of  items  from  the  accounts  in  the  form  of  a sources  and  uses  of  capital 
funds  analysis  is  the  best  method.  This  shows  the  growth  of  various  assets — fixed 
assets,  stocks,  trade  debtors  etc.,  and  how  this  has  been  financed — the  contributions 
made  by  retained  profits,  by  new  issues  of  shares  and  of  loan  capital,  by  bank  loans, 
by  borrowing  from  trade  creditors;  it  also  shows  the  effects  on  the  liquid  position  of 
the  company — whether  its  liquid  assets  have  been  increased,  maintained  or  run  down.f2) 
Although  we  carried  out  this  analysis  for  academic  descriptive  purposes  we  suggest 
that  it  is  valuable  also  for  those  who  control  the  flow  of  investible  funds  into  securities. 
One  or  two  companies  already  provide  such  an  analysis  in  their  published  accounts. 
We  suggest  that  this  practice  should  be  made  compulsory.  To  do  so  would  not  demand 
the  provision  of  any  significant  amount  of  extra  information  by  the  companies  con- 
cerned but  merely  the  re-arrangement  of  accounting  data  into  a form  which  is 
particularly  clear  and  helpful  for  the  assessment  of  the  growth  and  progress  of  the 
company  in  question. 

It  is  particularly  important  that  such  a sources  and  uses  of  capital  funds  statement 
covering  a five-year  period  be  included  in  the  prospectus  of  every  company  making  its 
first  issue  and  seeking  a quotation  for  its  shares  on  a stock  exchange  for  the  first  time. 
Often  at  this  stage  in  their  growth  companies  are  involved  in  amalgamations,  changes 
of  name  and  recapitalisation.  This  makes  it  most  difficult  for  the  reader  of  a 
prospectus  to  construct  a sources  and  uses  of  funds  analysis  from  the  information 
provided,  or  in  any  other  way  to  form  a clear  picture  of  how  this  company  has  grown 
and  financed  its  growth  in  the  past  five  years.  Yet  such  information  is  important  in  the 
assessment  of  the  value  of  the  shares  described  in  the  prospectus. 

Half-yearly  and  quarterly  figures 

Our  suggestions  so  far  aim  at  bringing  the  price  of  the  shares  of  a company  more 
nearly  into  line  with  its  real  value  once  a year — after  the  publication  of  its  annual 
accounts — and  on  certain  special  occasions  such  as  a new  issue.  Further  action  is 
required  to  keep  them  in  line.  The  minimum  necessary  is  compulsion  to  publish  an 
abridged  summary  of  accounts  each  half-year.  This  should  include  a balance  sheet 
and  income  account  and  a statement  describing  any  revaluation  of  assets  carried  out 
in  that  period. 

Encouragement  should  be  given  to  the  publication  of  quarterly  figures. 

It  will  be  objected  (1)  that  this  is  troublesome  to  the  companies  concerned  and 
(2)  that  the  figures  are  liable  to  misinterpretation  because  of  seasonal  fluctuations  and 
for  other  reasons.  To  these  objections  it  may  be  replied  (1)  that  all  efficient  public 
companies  should  have  these  figures  to  exercise  effective  control  and  (2)  that  all  figures 
are  liable  to  misinterpretation,  but  the  experience  of  the  past  twenty  years  shows 
conclusively  that  fuller  information  reduces  the  risk  of  misinterpretation.  The 
investors’  statistical  services,  the  financial  press  and  professional  investors  are 

0 Quoted  “ Companies  in  the  Building  Industry  ”,  Tew  and  Henderson  op.  cit.  pp.  188-190. 

(2)  Brief  sources  and  uses  of  funds  tables  are  published  in  “ Economic  Trends  ”,  Februap' 
1958  and  February  1959.  Fuller  tables  and  description  are  given  in  Tew  and  Henderson  op.  cit. 
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certainly  competent  in  this  country  to  interpret  such  figures  for  the  benefit  of  the  general 
public. 

American  Investment  in  Britain 

A further  reason  for  reform  of  company  law  is  the  desirability  of  encouraging 
American  investment  in  Britain.  That  such  encouragement  is  part  of  the  policy  of  the 
Government  was  confirmed  in  the  House  of  Commons  on  9th  February,  1960.  There 
is  no  doubt  that  in  the  choice  of  foreign  securities  American  investors  attach  great 
importance  to  the  extent  to  which  the  standards  of  company  accounts  in  the  country 
in  question  fall  short  of  those  to  which  they  are  accustomed  in  the  United  States. 
Thus  a leading  American  financier,  as  chairman  of  the  New  York  Capital  Fund  of 
Canada,  stated  in  the  1959  report  of  that  company  that  one  important  reason  for  the 
investment  of  a large  part  of  that  investment  trust’s  resources  in  Canada  was  that 
Canada  imposes  a “ method  of  accounting  practices  and  public  disclosure  of  financial 
operations  second  only  to  those  of  the  United  States  * 

The  process  of  acquisition  of  British  shares  by  American  investors — portfolio 
investment — enables  Britain  to  provide  more  capital  for  the  development  of  the 
overseas  sterling  area  and  other  underdeveloped  countries  without  too  great  a strain 
on  the  balance  of  payments.  Moreover  a climate  favourable  for  portfolio  investment 
will  also  encourage  direct  investment  which  is  even  more  valuable.  There  is  much 
evidence^)  now  of  the  advantages  which  have  accrued  to  Britain— and  especially  to 
Scotland — from  investment  by  American  corporations.  This  has  provided  a notable 
stimulus  to  technical  progress  in  many  fields,  e.g.  pharmaceutical  and  toilet  preparations 
and  office  machinery.  There  is  now  a real  danger  that  much  of  this  American  invest- 
ment will  go  in  the  future  to  the  countries  of  the  Common  Market  instead  of  to  Britain. 
Of  course  certain  direct  investment  such  as  the  establishment  of  a fully  owned  subsidiary 
company  is  not  directly  affected  by  the  extent  of  disclosure  insisted  on  by  company  law. 
But  there  is  no  doubt  that  different  sorts  of  investment  are  inter-connected:  the 
establishment  of  subsidiaries,  the  acquisition  of  shares  in  affiliated  companies,  exchanges 
of  shares  and  of  technical  knowledge  and  portfolio  investment.  Further  improvement 
of  standards  of  publicity  towards  the  pattern  in  the  United  States  will  have  a significant 
effect  in  retaining  American  interest  in  Britain  as  a field  of  investment  with  favourable 
effects  both  on  the  British  balance  of  payments  and  on  technical  progress  in  British 
industry. 

Exemptions  for  Banks , Shipping  Companies,  etc. 

The  exemptions  from  full  disclosure  granted  to  banks,  discount  companies, 
insurance  and  shipping  companies  should  be  reviewed.  We  suggest  that  this  provision 
has  been  on  balance  harmful.  It  has  fostered  inefficiency  and  wasteful  use  of  assets  in 
the  shipping  industry,  because  it  has  enabled  directors  to  conceal  from  their  share- 
holders the  low  rate  of  return  which  has  been  earned  after  proper  provision  for  replace- 
ment of  assets,  and  to  obtain  fresh  funds  in  effect  on  false  pretences.  For  support  of 
this  contention  we  would  direct  the  attention  of  the  Committee  to  the  additional 
information  which  was  made  public  at  the  time  of  the  formation  of  the  British  and 
Commonwealth  Shipping  Company  and  to  the  affairs  of  the  Union  Castle  Steamship 
Company.  We  do  not  believe  that  British  hanks,  discount  companies  or  insurance 
companies  would  suffer  from  a loss  of  public  confidence  if  obliged  to  reveal  their  true 
reserves  and  earnings. 

Summary  of  Main  Recommendations 

1 . That  estimates  of  written-down  replacement  value  of  fixed  assets  be  provided  annually 
and  that  assets  be  revalued  every  five  years. 

2.  That  estimates  of  stock  appreciation  be  provided  each  year. 

3.  That  sales  or  turnover  figures  and  a trading  account  be  published. 

4.  That  a sources  and  uses  of  capital  funds  account  be  published. 

(I)  Cf.  John  N.  Dunning,  American  Investment  in  British  Manufacturing  Industry  (1958 ) passim. 


214 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 


FOURTH  DAY 

Friday,  21st  October , 1960 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 

Mr.  E.  A.  Bingen  Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 

Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E.  lv*RS'  Naylor 

Processor  L.  C.  B.  Gower,  M.B.E.  Mr.  C.  H Scott 

(Questions  979  to  1253  only) 

Mr.  P.  E.  Thornton  ( Secretary ) 

Mr.  J.  A.  E.  Davies  ( Assistant  Secretary ) 


Mr.  R.  E.  Bird,  Mr.  G.  Lee  and 

979.  Chairman : Mr.  Bird,  you  are  the 

Deputy  Editor;  and  you,  Mr.  Lee  and 
Mr.  Hirsch,  are  members  of  the  staff  of 
The  Economist'! Yes,  Sir. 

980.  I need  hardly  say  that  we  are  very 
grateful  to  you  for  your  interesting  memo- 
randum and  for  coming  here  to  supple- 
ment it  by  your  oral  evidence.  In  your 
memorandum  you  say  succinctly  that 
incorporation  is  too  easy  and  too  cheap. 

Can  you  develop  that? Mr.  Bird : We 

have  indicated,  I think,  the  way  we  would 
like  incorporation  to  be  made  somewhat 
more  difficult  and  expensive. 

981.  When  you  say  incorporation  is 
too  easy  and  too  cheap,  you  mean  that  it 
is  so  easy  and  so  cheap  that  speculators 
and  undesirable  characters  may  avail 
themselves  of  limited  liability  when  really 
they  have  not  the  resources  to  justify  their 
being  in  business  at  all?  Is  that  the  kind 

of  objection? The  objection  I think  is 

on  rather  broader  grounds  than  that,  Sir. 
It  is  that  the  provision  of  limited  liability 
has  become  almost  a “ free  good  ”.  It  is 
so  cheap  and  so  easily  available  that  there 
is  no  power  of  preventing  anybody,  for 
whatever  reason,  from  setting  up  his  own 
business  as  a company.  This  on  the 
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whole  is  a reasonably  good  thing  for 
enterprise,  though  in  a number  of  cases 
it  may  not  be  so  desirable;  if  so,  some  of 
those  undesirable  cases  might  well  be 
weeded  out  if  it  were  made  more  expen- 
sive. We  do  not  suggest  any  kind  of 
censorship  or  any  kind  of  control  on  the 
incorporation  of  companies.  We  would 
like  to  make  it  more  expensive. 

982.  Could  I put  it  that  in  one  class  of 
case  a man  is  getting  an  advantage  for 
which  he  ought  to  pay  a reasonable  quid 
pro  quo ; and  that  there  is  another  class  of 
case  where  the  promoter  of  the  company 
should  have  some  reasonably  solid  ground 

for  the  incorporation? 1 am  not  clear 

how  one  could  establish  the  solid  ground 
for  incorporation.  There  are  many  com- 
panies where  assets  are  not  so  much  in 
question  as  trading  capacity  and  personal 
abilities.  I am  not  sure  that  one  could 
propose,  for  example,  that  you  may  not 
incorporate  a company  with  less  than,  say, 
£100,000  issued  capital.  There  is  I think 
a good  case  for  requiring  a company  to 
have  a capital  of  at  least,  say,  £100.  But 
I . would  make  the  capital  duty  on  that 
kind  of  company,  and  on  all  others,  and 
the  annual  charges  for  registration  work, 
a good  deal  heavier  than  they  are  now. 
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[Continued 


983.  You  would  increase  the  fees  pay- 

able, the  capital  duty  and  any  annual 
charges  there  may  be? Yes,  Sir. 

984.  Then  you  make  the  suggestion 

that  exempt  private  companies  might  be 
made  to  file  accounts,  or  at  all  events  a 
certificate  that  properly  audited  accounts 
are  being  kept;  the  latter  being  certified 
by  a qualified  auditor. That  is  right. 

985.  You  say  that  you  think  on  the 
whole  it  might  be  going  too  far  to  compel 
all  exempt  private  companies  to  file 
properly  audited  accounts,  that  is  to  say 
that  it  might  be  going  too  far  to  deprive 
them  of  the  statutory  exemption  that  they 

enjoy  under  the  1948  Act. 1 think  our 

mind  is  a little  unclear  on  this  question, 
where  to  draw  the  line  for  exemption.  We 
would  in  our  heart  of  hearts  prefer  that  all 
companies  should  file  their  accounts.  We 
can  see  some  qualifications  to  that  general 
principle.  But  at  any  rate  if  we  cannot 
secure  that  all  companies,  including  those 
now  exempt,  should  file  their  accounts, 
we  think  that  certificates  should  be  on  the 
file  for  the  protection  of  creditors. 

986.  What  troubles  me  about  that  is 
that  you  may  have  accounts  kept  and  the 
best  auditor  in  the  country  audit  them 
perfectly  correctly,  and  yet  they  might 
show  a deficit  so  that  the  certificate  would 

not  be  any  protection. The  certificate 

would  only  protect,  I take  it,  those  credi- 
tors who  were  curious  enough  to  apply  at 
Bush  House  to  see  the  return,  to  see  the 
file. 

987.  But  the  return,  if  you  take  the 
course  of  requiring  a certificate  certified 
by  the  auditor,  would  simply  be  a certifi- 
cate that  accounts  have  been  kept  and 

have  been  properly  audited? Yes,  Sir, 

that  is  so. 

988.  You  would  glean  nothing  from 

the  registry  about  the  state  of  the  com- 
pany’s affairs  ? No,  that  is  true. 

989.  While  we  are  on  the  subject  of 

exempt  private  companies,  what  is  your 
view  as  to  the  privilege  such  a company 
now  enjoys  by  way  of  exemption  from  the 
prohibition  of  making  loans  to  its  direc- 
tors?  1 have  not  considered  that  and 

I have  no  views  about  it. 

990.  Then,  going  back  to  the  accounts, 
supposing  the  plan  of  having  a certificate 


from  the  auditor  was  adopted,  then  the 
accounts  would  ex  hypothesi  have  to  be 
properly  made  out  and  audited  by  a fully 
qualified  auditor.  All  the  work  would 
have  to  be  done  before  that  certificate 
could  properly  be  issued.  If  that  is  so, 
what  hardship  do  you  think  there  would 
be  in  requiring  the  exempt  private  com- 
pany to  take  the  further  step  of  filing  a 

copy  of  those  accounts  ? 1 would  not 

think  there  would  be  any  hardship  in 
lodging  copies  of  the  accounts.  I admit 
to  seeing  the  argument,  which  might  tip 
the  balance  in  general  discussion,  that 
private  companies  are  still  entitled  to 
some  privacy  about  their  accounts.  But 
I would  not  put  great  emphasis  on  that 
and  would  much  prefer  that  all  companies 
should  file  accounts. 

991.  In  the  end  the  result  might  ensue 
that  we  might  find  we  had  abolished  the 

private  company  altogether. That  is 

so.  In  which  case  some  important  con- 
sequences might  follow — for  example, 
about  the  control  of  transfers  of  shares. 

992.  Yes,  I follow  that.  The  view  taken 
by  the  Cohen  Committee  on  this  point 
was  that  it  would  be  a hardship  on  family 
companies  of  the  smaller  kind  if  they  had 
to  publish  accounts,  because  that  would 
help  their  competitors  and  possibly 
damage  their  business ; and  the  Committee 
were  particularly  impressed,  I think,  by  the 
potential  use  which  might  be  made  of 
these  accounts  by  other  small  companies 
and  by  partnerships.  What  do  you  think 

of  that? 1 have  never  had  any  high 

regard  for  that  argument.  Sir. 

993.  Then  we  have  already  touched  on 
the  question  of  requiring  a minimum  paid 
up  capital.  You  said  it  would  be  wrong 
to  require  paid  up  capital  of  £100,000,  but 
I think  you  suggested  that  a reasonable 
figure  of  paid  up  capital,  something  not 
prohibitive  but  not  derisory,  might  be 
required,  say  £100  instead  of  the  present 
£2,  or  it  might  even  be  two  shillings  ?— — 
Yes,  Sir.  A minimum  of  £100  in  these 
days  could  not  be  regarded  as  intolerable. 

994.  Then  you  express  the  view  that  it 
should  be  made  possible  for  one  man  to 
form  a company  (at  all  events  in  the  case 
of  a private  company) ; not,  as  at  present, 
two,  in  the  case  of  a private  company, 
and  seven  in  the  case  of  a public  company. 
Yes,  Sir. 
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[Continued 


995.  Do  you  not  see  difficulties  in  that? 

No  special  difficulties  come  to  my 

mind.  Sir. 

996.  I am  thinking  now  of  the  individual 
who  under  the  present  dispensation  gets 
his  wife  or  his  brother  to  take  one  share, 
takes  the  other  himself  and  embarks  on 
business  as  a limited  company.  You  say 
with  force  that  this  is  all  mere  form 
because  there  is  one  man  really  behind  the 
company  and  a mere  nominee  obliging 
enough  to  take  the  other  share;  but  would 
one  not  be  losing  a check  of  some  kind 
by  making  it  possible  for  one  individual 

to  form  a company? With  respect, 

Sir,  I would  not  have  thought  so. 

997.  Mr.  XY  simply  signs  his  name  to 

a memorandum  of  association  in  the 
presence  of  a witness  and  a company 
comes  into  being.  I confess  this  has 
always  troubled  me,  though  many  people 
seem  to  share  your  view  that  there  is 
nothing  in  it.  I was  brought  up  on  the 
theory  that  there  are  two  kinds  of  corpora- 
tion, the  corporation  sole  and  then  the 
corporation  aggregate,  and  X have  always 
regarded  Companies  Act  companies  as 
falling  within  the  latter  description.  The 
incorporation  is  founded  under  the  law 
which  has  so  far  obtained,  upon  an  agree- 
ment entered  into  by  the  intending  cor- 
porators. When  they  apply  to  form  the 
company  the  memorandum  which  they 
sign  says  that  “ We,  the  several  persons 
whose  names  and  addresses  are  subscribed, 
are  desirous  of  being  formed  into  a 
company,  in  pursuance  of  this  Memoran- 
dum of  Association,  and  we  respectively 
agree  to  take  the  number  of  shares  in  the 
capital  of  the  company  set  opposite  our 
respective  names.”.  That  shows  what  the 
legislature  regarded  as  the  basis  of  incor- 
poration, does  it  not? Yes,  Sir.  But 

the  substance  of  an  increasing  number  of 
these  cases  is  that  X is  the  single  person 
interested  in  the  company  and  Y is  a 
nominee  who  is  installed  to  assist  with 
the  legal  form. 

998.  But  of  course  in  the  eye  of  the  law 
the  nominee  is  the  holder  of  the  share, 
is  he  not,  and  the  law  will  not,  generally 

speaking,  have  regard  to  any  trust? 

No. 

999.  There  it  is.  Your  sole  applicant 
would  have  to  sign  a document,  not  that 
he  agreed  with  other  signatories  to  be 


formed  into  a company  but  that  he,  XY, 
by  himself  alone,  agreed  to  form  himself 
into  a company.  In  fact  there  is  no  basis 

of  agreement,  one  has  to  accept  that? 

Yes. 

1000.  Perhaps  in  these  streamlined  days 

it  may  have  to  be  accepted,  but  I would 
put  this  to  you:  if  there  is  a sole  share- 
holder and  no  second  shareholder  holding 
as  a nominee  for  him,  will  not  complica- 
tions arise  where  there  is  a death? Y es 

indeed,  Sir. 

1001.  Might  there  not  be  some  advan- 
tage in  having  a second  shareholder  who 
would  be  there  and  could  keep  the  com- 
pany going,  or  take  the  necessary  steps  to 

wind  it  up  ? But  continuity,  I take  it, 

could  be  assured  by  legal  representation 
of  the  sole  shareholder:  and  in  a great 
number  of  cases  the  sole  shareholder 
would  be  in  fact  a corporation,  not  a 
person. 

1002.  That  really  comes  at  another 
stage  I think.  I am  only  suggesting  to 
you,  for  your  consideration,  that  to  allow 
a single  individual  to  form  a company 
makes  it  that  much  easier  to  form  one. 
He  need  not  bring  his  wife  into  it,  or 
brother  or  anyone  else.  He  simply  goes 
to  the  registry  and  forms  as  many  com- 
panies as  he  chooses,  with  XY  No.  1 
Limited,  XY  No.  2 Limited  and  so  on? 

If  I may  say  so,  Sir,  I wonder  whether 

the  presence  of  his  wife  would  inhibit  him 
from  doing  precisely  that. 

1003.  It  depends  on  what  their  relations 
were.  But  I must  not  take  up  any  more 
time  on  that.  I am  just  putting  it  to  you 
that  this  need  for  at  least  two  members 
does  provide  a check  of  a sort.  You  are 

disposed  to  doubt  that? In  general  I 

would  be  disposed  to  doubt  it.  Sir. 

1004.  What  would  you  say  of  the 
suggestion  that  the  requirement  that  a 
company  ought  to  have  two  directors 
should  be  extended  to  private  companies? 
A public  company  has  to  have  two  direc- 
tors now,  I think,  but  what  would  you 
say  to  making  that  necessary  for  all 

companies  ? 1 should  think  that  would 

be  desirable  as  a matter  of  general  business 
practice. 

1005.  A nominee  shareholder  can  say 
“ I am  only  a nominee  shareholder,  I am 
not  responsible  ”.  But  if  he  was  made  a 
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director  as  well  it  would  not  matter  that 
he  was  merely  a nominee  shareholder. 

He  would  have  his  responsibilities  as  a 
director.  Do  you  think  that  might  be  an 

advantage,  if  practicable? 1 can  see 

that  the  two  things  could  go  together  there, 
the  two  shareholders  and  two  directors. 

1006.  The  difficulty  I suppose  might  be 
that  the  persons  interested  in  the  company 
were  so  few  in  number  they  could  not  find 
a second  director.  I suppose  that  is  the 

objection? If  the  people  interested  in 

the  company  were  so  few  in  number,  1 
would  have  thought  they  could  easily 
decide  to  have,  for  example,  their  wife  or 
sister  to  act  as  a director. 

1007.  Then  you  might  keep  some 

semblance  of  order  in  the  proceedings? 
There  would  be  two  directors  who  could 
hold  a meeting,  and  so  on? Yes. 

1008.  Pausing  there,  I would  like  to 

consider  another  aspect  of  this.  You  have 
mentioned  the  case  where  the  sole  share- 
holder is  itself  a corporation.  It  has  been 
put  to  us  that,  by  statutory  definition,  the 
wholly  owned  subsidiary  company  can 
only  have  one  member,  namely  its  holding 
company.  But  of  course  if  you  do  not 
object  to  one  individual  getting  himself 
incorporated,  a fortiori  I imagine  you  see 
no  objection  to  the  holding  company 
being  the  sole  shareholder  of  its  wholly 
owned  subsidiary  ? No,  Sir. 

1009.  Passing  from  that,  we  might  per- 
haps deal  with  the  question  of  the 
prohibition  on  large  partnerships,  that  is 
to  say  limitation  of  partnerships  to  twenty 
members.  I gather  you  are  in  favour  of 
repealing  this  prohibition  for  any  kind 
of  partnership,  that  is  to  say  a trading 
partnership  as  well  as  a professional 

partnership. 1 am  not  sure,  Sir,  that 

we  addressed  our  minds  very  closely  to 
this  particular  question.  I think  there  is 
no  special  relevance  in  the  limitation  of 
any  kind  of  partnership  to-day. 

1010.  The  special  ground  for  suggesting 
the  repeal  of  this  prohibition,  I think,  is 
the  difficulty  in  which  professional  men 
find  themselves.  Rising  costs  have  enor- 
mously increased  the  average  size  of 
partnerships — solicitors  and  accountants, 

I expect,  as  well  as  doctors.  In  cases  of 
that  kind  an  individual  must  act.  Would 
you  agree? Yes,  indeed. 
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1011.  You  cannot  have  a company 
coming  to  take  your  temperature.  So  it 
has  been  suggested  that  this  maximum 
limit  of  twenty  members  should  either  be 
abolished  altogether  or  extended  by  in- 
creasing the  limit  to  fifty  members,  or 
something  like  that,  for  the  special  benefit 

of  professional  people. Yes,  Sir,  we 

would  support  that  view.  I have  some 
small  knowledge  of  the  predicament  of  an 
accounting  firm  in  this  matter.  The 
limitation  on  partners  and  the  confusion 
of  separate  deeds  of  partnership  between 
a large  number  of  people  is  a tiresome 
business  for  them. 

1012.  I do  not  want  to  close  the  door 

to  the  suggestion  which  has  been  made, 
I think,  that  the  abolition  of  the  limit  of 
twenty  members  might  extend  to  all  kinds 
of  partnership;  but  I think  what  brought 
it  forward  was  the  difficulty  of  professional 
men  under  existing  conditions. Yes. 

1013.  Do  you,  Mr.  Lee,  or  you,  Mr. 
Hirsch,  wish  to  add  anything  on  this 

question  of  the  large  partnership? 

Mr.  Lee\  No,  except  to  say  that  I think 
we  had  the  professional  men  in  mind 
when  we  were  preparing  our  memo- 
randum. 

1014.  Then  you  get  into  this  difficulty 
— have  you  ever  considered  whether  an 
optician  carries  on  a professional  business  ? 

He  may.  On  the  trading  side  I should 

have  thought  the  advantages  of  a company 
with  limited  liability  were  clear.  We 
would  not  get  in  fact  large  trading  part- 
nerships anyway,  so  possibly  the  difficulty 
of  definition  might  not  then  arise. 

1015.  But  it  is  difficult  to  resolve.  The 
optician,  when  he  is  testing  your  eyes  and 
prescribing  your  spectacles,  may  be  said 
to  be  exercising  a profession,  but  when  he 
sells  you  your  spectacles  it  is  difficult  to 
say  he  is  not  trading;  so  difficulties  of 
definition  might  arise  and  your  view,  Mr 
Lee,  is  that  that  would  not  be  very  serious 
because  it  is  more  probable  that  concerns 
other  than  professional  concerns  would 
wish  to  avail  themselves  of  limited  liability. 
Yes. 

1016.  Then  as  regards  the  general 
question  of  exercise  of  the  company’s 
powers  by  directors  and  control  by  the 
shareholders,  what  is  your  view  about  the 
difficulty  in  the  way  of  improving  the 
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position  of  shareholders,  which  share- 
holders themselves  aggravate  by  refusing 
really  to  take  any  interest  at  all  in  the 
affairs  of  their  companies  until  a dividend 
is  passed,  or  something  happens  to  show 
that  things  are  going  wrong?  In  our 
discussions  this  has  often  been  raised. 
Some  step  is  suggested  for  the  benefit  of 
the  protection  of  shareholders.  For 
instance,  it  is  suggested,  as  you  have 
suggested,  that  if  more  than  a certain  pro- 
portion of  capital  is  issued,  maybe  for 
cash,  the  shareholders  ought  to  be  con- 
sulted. If  the  shareholders  do  not  come 
to  the  meeting,  do  not  apply  their  minds 
to  the  question  at  all,  just  leave  it  to  the 
directors,  nothing  has  been  achieved  by 
giving  them  the  right  to  express  their  view 

at  a general  meeting. Mr.  Bird:  They 

have  had  the  opportunity  to  say  no.  If 
they  have  said  nothing,  then  presumably 
they  have  consented  by  default.  The 
dilemma  is  that  we  must  deal  with  share- 
holders and  company  directors  entirely  as 
they  are,  even  if  they  are  stupid  or  fallible 
or  take  no  notice  of  their  own  interests 
even  when  circumstances  strongly  urge 
them  to  do  so.  I do  not  see  how  we  can 
change  the  quality  of  the  average  share- 
holder except  by  patient  work  over 
generations.  All  I would  suggest  is  that 
tiae  shareholder  nowadays  is  a much  more 
wide-awake  person  than  he  used  to  be 
twenty-five  years  ago  when  I came  into 
the  business  of  financial  journalism. 

1017.  I am  most  interested  to  hear  you 
say  that,  for  I think  two  financial  journa- 
lists giving  evidence  before  you  emphasized 
that  this  was  an  age  of  unsophisticated 
investors.  It  was  put  to  us  that  money 
was  so  much  more  widely  spread  now  and 
so  many  more  savings  were  available  for 
investment  that  many  people  who  became 
shareholders  in  companies  were  less  well 
equipped  than  in  the  past  to  assess  the 
merits  of  a particular  share  or  to  under- 
stand the  point  of  a particular  article  of 
association.  What  would  you  say  to  that  ? 

1 would  agree  with  you  as  regards 

the  fringe  of  new  investors  who,  because 
of  rising  incomes,  have  lately  come  into 
the  market.  What  I had  in  mind  in  my 
earlier  answer  was  the  rising  knowledge 
and  sophistication,  not  of  the  most 
recendy  attracted  part  of  the  public  to  the 
security  markets,  but  of  the  general  body 
of  investors  from  institutions  all  the  way 


down.  The  newcomers  are  bound  to  be 
unsophisticated  and  some  are  foolish. 

1018.  They  have  to  learn  the  hard  way  ? 

They  cannot,  I suggest,  be  guaranteed 

against  their  own  folly. 

1019.  I suppose  it  would  be  true  to 
say  that  one  difficulty  in  the  way  of  share- 
holders who  want  to  restrain  their  direc- 
tors, is  the  difficulty  of  organising  the 
opposition  and  getting  other  shareholders 

to  support  it. Yes,  Sir.  This  will 

usually  happen  when  a sufficiently  impor- 
tant interest  can  rally  support  for  opposi- 
tion. It  is  a familiar  enough  process. 

1020.  And  of  course  the  institutional 
investors,  the  banks,  insurance  companies 
and  others,  whose  business  may  include 
the  buying  and  holding  of  shares,  they  can 
probably  look  after  themselves  in  these 

respects? Yes,  Sir,  and  in  looking 

after  themselves  do  materially  look  after 
the  general  body. 

1021 . But  of  course  in  companies  where 
there  are  not  institutional  investors — and 
although  they  cast  their  net  fairly  wide 
there  are  many  companies  they  would  not 
be  concerned  in — the  ordinary  private 

shareholder  has  to  fend  for  himself? 

Yes,  Sir.  Sometimes  among  the  ordinary 
shareholders  will  be  a wide-awake  holder 
of  sufficient  interest  in  the  company  to 
create  effective  opposition  if  the  directors 
are  not  doing  their  job. 

1022.  On  this  question  of  controlling 
directors,  you  are  optimistic  enough  to 
think  that  shareholders  will  probably 
improve  with  experience  as  regards  taking 

an  interest  in  their  company’s  affairs  ? 

Yes,  Sir. 

1023.  And  therefore  in  this  Committee 
you  would  say  we  should  proceed  on  the 
assumption  that  use  will  be  made  by  the 
shareholders  of  any  legitimate  additional 
protection  that  it  may  be  thought  fit  to 

accord  to  them? Certainly,  yes,  with 

the  assistance  of  other  institutions,  not 
excluding  the  financial  Press. 

1024.  Then  one  gets  this  position,  that 
every  measure  taken  to  protect  the  share- 
holders in  a way  reduces  the  powers  of  the 
company.  It  reduces  the  power  of  the 
company  to  delegate  to  its  directors. 
Supposing,  for  example,  that  it  was 
thought  fit  to  recommend  a statutory 
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provision  to  the  effect  that,  notwith- 
standing anything  contained  in  the 
articles  of  association,  the  directors 
should  not  issue  any  shares  without  the 
consent  of  the  shareholders  in  general 
meeting.  Any  recommendation  on  those 
lines  would  override  the  articles  of  asso- 
ciation of  the  company  and  prevent  the 
company  pro  tanto  from  delegating  that 
power  to  the  directors? Yes. 

1025.  Then  two  views  might  be  possible. 
Some  members  of  the  company  might  be 
in  favour  of  such  curtailment  of  the 
company’s  powers  while  others  would  say, 
let  the  company  exercise  an  unfettered 

power  of  delegation? This  is  a difficult 

point  to  balance.  The  general  principle 
that  we  take  must  be  that  the  shareholders 
have  power  to  criticize  and  if  necessary 
in  the  last  resort  power  to  change  the 
directors  and  the  policy  of  the  company. 
Within  that  limitation  the  directors  must 
have  all  proper  discretion  to  deal  as  best 
they  may  on  behalf  of  the  company,  and 
by  extension  for  the  benefit  of  the  share- 
holders. 

1026.  Then  as  to  possibilities  of  stimu- 

lating the  interest  of  shareholders,  I 
understand  that  in  the  United  States  they 
require  a more  substantial  quorum  at 
meetings  than  is  customary  with  companies 
in  the  United  Kingdom.  Have  you  con- 
sidered United  States  legislation  on  that 
matter? No,  Sir. 

1027.  So  you  cannot  help  as  regards 
the  United  States.  What  would  be  your 
own  view  on  the  question  of  a quorum  ? 
I am  thinking  in  terms  of  public  companies . 

It  is  very  difficult  to  pluck  the  right 

numoer  out  of  the  air,  so  to  say. 

1028.  It  has  been  put  to  us  that  they 
manage  these  things  better  in  the  United 
States,  and  somehow  or  other  they  secure 
a more  substantial  quorum  at  their 

meetings  than  is  found  possible  here. 

Possibly  because  often  enough  share- 
holders in  the  United  States  manage  their 
own  affairs  much  better  than  the  share- 
holders do  here. 

1029.  Then  you  made  an  interesting 
reference  to  a feature  of  German  Company 
Law,  consisting  in  an  advisory  board 
representing  shareholders  and  workers  as 
well  as  the  executive  board  of  directors. 
I think  you  came  to  the  conclusion 


that  that  German  practice  might  not  be 
suitable  for  grafting  upon  English  law? 
1 think  this  post-war  German  develop- 
ment is  still  in  the  stage  where  it  is  still  to 
be  proved  whether  it  will  work  out  in  the 
long  run.  It  would,  I would  have  thought, 
be  entirely  premature  to  contemplate 
applying  anything  as  formal  as  this  to 
British  practice  today.  But  it  did  seem 
proper  to  us  to  draw  the  Committee’s 
attention  to  this  development,  on  the 
ground  that  it  attempts  to  meet  the  demand 
for  asserting  general  public  and  workers’ 
control  over  companies  which,  according 
to  the  critics  here,  at  present  have  almost 
complete  independence  apart  from  what 
their  shareholders  may  be  able  to  do  to 
control  them. 

1030.  Yes,  I quite  follow  that.  But 
then  of  course  when  one  establishes  super- 
visory bodies  it  raises  the  question  quis 
custodiet.  Who  is  going  to  look  after 
them?  And  the  same  difficulty  might 
apply,  I take  it,  to  the  appointment  of  a 
kind  of  leader  of  the  opposition  to  be  the 
underdog’s  director  and  look  after  the 

interests  of  the  minority. 1 think  that 

is  so,  Sir.  In  fact  some  critics  of  the 
German  system  have  asserted  that  the 
trade  union  members  of  the  supervisory 
body  merely  become  the  prisoners  of  the 
board  of  directors  and  are  ineffective. 

1031.  Referring  to  the  exercise  of  the 
powers  of  the  company  by  directors,  you 
deal  in  your  memorandum  with  the 
acquisition  of  property,  and  I think  your 
view  as  to  that  is  that  it  should  be  left  to 

the  discretion  of  the  directors? Very 

broadly,  yes,  sir. 

1032.  And  you  also  deal  with  the  dis- 

posal of  property,  disposal  of  the  com- 
pany’s undertaking  or  a substantial  part 
thereof,  which  of  course  will  have  to  be 
fixed  at  some  figure.  There  you  think 
the  shareholders’  consent  should  be 
obtained.  Could  you  say  why  you  think 
it  should  be  necessary  in  the  case  of  dis- 
posal but  not  in  the  case  of  acquisition, 
both  being  major  operations,  you  under- 
stand?  Yes.  The  distinction  I make 

between  the  two  sides  of  this  argument  is 
that  in  the  case  of  the  acquisition  the 
directors  are  expanding  on  the  basis  of 
their  own  company’s  activities  into  new 
fields,  which  if  they  are  wise  ought  to 
redound  to  the  benefit  of  the  shareholders 
in  due  course.  In  the  case  of  the  sale  of  a 

220 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


215/  October,  1960]  MR.  R.  e.  bird,  mr.  g.  lee  and  mr.  f.  hirsch 


[Continued 


substantial  part  of  the  company’s  assets, 
what  we  apprehend  there  is  that  this  could 
in  a sufficient  number  of  cases  leave  a 
much  less  satisfactory  corpus  of  property 
in  the  company  than  the  shareholders 
have  hitherto  depended  on.  For  that 
reason  we  think  that  where  it  is  a question 
of  the  disposal  of  a substantial  part  of  the 
physical  assets  of  the  company  (which 
might  be  the  nugget  of  gold  in  the  whole 
piece  of  rock,  so  to  say),  then  the  share- 
holders should  have  a deciding  voice  in 
whether  that  should  go  forward. 

1033.  It  occurs  to  me  that  so  far  as 

acquisitions  of  property  are  concerned,  a 
great  proportion  might  be  satisfactorily 
covered  by  your  proposals  in  regard  to  the 
issue  of  shares  ? Yes. 

1034.  And  in  looking  at  that  the  first 

possibility  is  that  a company  has  to 
increase  its  share  capital  to  provide  the 
wherewithal  to  make  the  acquisition.  That 
case,  I take  it,  looks  after  itself  because 
the  shareholders  in  general  meeting  will 
have  to  pass  the  necessary  resolution  for 
the  increase  ? Y es. 

1035.  And  the  directors  could  hardly 
expect  them  to  do  that  without  including 
reference  to  the  purposes  on  which  the 
increased  capital  was  going  to  be  spent? 
Quite,  Sir. 

1036.  Then  supposing  there  is  an  issue 

of  authorised  capital  and  the  purchase 
money  is  provided  in  that  way,  according 
to  your  recommendation  if  the  amount 
raised  exceeded  some  percentage  of  the 
total  issued  capital  of  the  company,  then 
consent  in  general  meeting  would  be  the 
requirement? Yes,  Sir. 

1037.  So  that  case  would  be  covered 

and  again  I think  under  the  same  recom- 
mendation, an  acquisition  for  shares  paid 
up  otherwise  than  in  cash  would  probably 
equally  be  covered? Yes. 

1038.  And  that  leaves  the  disposals, 

with  which  you  have  dealt  already? 

That  is  so. 

1039.  You  say  on  page  10,  I think,  of 
your  report,  that  directors  should  not 
place  assets  beyond  the  control  of  share- 
holders without  their  consent.  I wonder 
whether  you  could  explain  that  a little 

further. We  had  hoped,  Sir,  that  the 

words  “ Savoy  Hotel  ” might  cover  that 
point. 


1040.  It  was  done  there? It  was 

attempted  there. 

1041.  Then  there  is  the  question  of 

non-voting  shares  and  there  I think  your 
view  is  that  such  shares  ought  to  be  clearly 
designated  as  non-voting  shares,  not  just 
as  A shares  or  B shares  or  something  of 
that  sort:  subject  to  that  you  think  their 
continued  existence,  if  they  do  continue, 
should  be  left  to  the  pressures  of  the 
market? That  is  so. 

1042.  That  is  to  say,  if  they  are  so  bad 

as  some  people  think,  they  will  in  due 
course  disappear  because  nobody  will 
want  them? Yes. 

1043.  Then  there  is  the  important  and 
difficult  question  about  nominee  holdings 
which  enters  so  much  into  this  discussion. 
Your  view  is  that  the  directors  should  be 
able  to  discover  for  whom  they  are  acting 
and  that  shareholders  should  be  able  to 
discover  who  their  fellows  are  and  you 
make,  I think,  two  possible  proposals. 
You  suggest  first  of  all  that  the  register  of 
members  should  include  a register  of 
beneficial  interests  in  effect,  I think;  and 
you  further  suggest  that,  if  this  require- 
ment were  thought  to  be  burdensome  in 
the  case  of  existing  nominee  holdings, 
then  the  directors  should  be  empowered, 
if  they  think  necessary,  to  inquire  into  the 

beneficial  ownership  of  shares? Yes, 

Sir. 

1044.  I would  like  to  put  this  to  you: 
as  to  the  directors  being  able  to  discover 
for  whom  they  are  acting  and  the  share- 
holders knowing  who  their  fellows  are,  I 
appreciate  that  that  would  be  a very 
desirable  thing,  but  is  it  something  that 
can  be  regarded  as  practicable  in  these 
days?  In  big  companies  the  shareholders 
may  run  into  thousands  and  the  changes 
on  the  register  may  be  very  voluminous. 
One  might  say  that  the  shareholders’ 
fellows  are  changing  every  day.  Is  it  not 
difficult  to  apply  a condition  of  registra- 
tion of  beneficial  ownership  to  conditions 

of  that  sort  ? I think  it  would  certainly 

be  difficult.  I am  not  sufficient  of  a lawyer 
to  know  whether  the  words  “ registration 
of  beneficial  ownership  ” are  the  right 
ones. 

1045.  I may  have  mis-quoted  you.  I 

simply  meant  “ recorded  -We  would 

think  desirable  a note,  a recording  or 
memorandum  only  of  beneficial  interests 
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behind  shares  held  by  nominees.  In  the 
great  majority  of  cases  the  beneficial 
owners  are  straightforwardly  known,  I 
would  have  supposed.  The  shares  appear, 
say,  in  the  names  of  recognisable  bank 
nominee  companies  or  joint  accounts  and 
the  beneficial  interests  behind  them  should 
usually  be  identifiable  without  much 
trouble. 

1046.  Of  course  the  objection  has  been 
made,  and  it  is  the  fundamental  objection 
to  proposals  of  this  kind,  that  however 
desirable  it  may  be,  in  practice  it  simply 
would  not  be  practicable  so  far  as  shares 
of  all  the  larger  companies  are  concerned. 
The  trouble  is,  it  would  involve  in  each 
case  an  investigation  into  beneficial 
ownership  and  you  get  the  case  of  a man 
who  does  not  even  know  for  whom  he  is 

holding. With  respect,  I would  not 

have  imagined  that  this  involved  an 
investigation  by  the  company  so  much  as 
a declaration  by  the  purchaser. 

1047.  You  are  putting  it  on  the  holder 

of  the  shares  to  declare  that  he  is  the  sole 
beneficial  owner,  or  alternatively  that  he 
holds  it  in  trust  for  others  ? Yes. 

1048.  I think  an  expedient  of  this 
sort  was  suggested  in  the  Cohen  Com- 
mittee but  then  withdrawn  as  involving  a 

really  impossible  amount  of  work. 1 

think  the  amount  of  work  is  formidable. 
The  amount  of  straightforward  share 
registration  work  for  the  biggest  com- 
panies is  formidable  too,  but  the  only  way 
it  appears  to  me  to  obtain  disclosure  of 
nominee  holdings — if  that  is  desirable,  as 
many  people  think — would  be  by  some 
simple  form  of  declaration  of  this  kind. 

1049.  It  is  true  to  say  that  the  work 
would  be  reduced  and  possibly  some 
result  might  be  achieved,  if  all  that  was 
required  was  for  a man  to  state  either  that 
he  was  or  was  not  beneficial  owner, 

without  naming  his  nominees. Yes, 

you  could  identify  then  the  proportion  of 
the  total  holdings  which  were  directly 
owned. 

1050.  If  that  practice  resulted  in  a lot 
of  nominees  of  course  one  might  link  it 
to  your  alternative  suggestion  that  the 
directors  should  be  able  to  hold  an 
inquiry.  They  might  get  their  prima  facie 

case  and  then  proceed  to  an  inquiry. 

Yes.  There  is,  if  I may  add  a point  here, 
Sir,  the  even  more  formidable  problem, 


if  one  were  to  embark  on  this  procedure, 
of  identifying  the  beneficial  owners  of 
shares  already  held  in  nominee  names, 
from  which  you  will  see  that  we  shrank 
with  some  horror. 

1051.  I should  have  said  that  would  be 
a quite  impossible  task.  As  for  requiring 
the  holder  to  say  whether  he  was  beneficial 
owner,  that  would  be  only,  I think,  the 
preliminary  stage.  There  would  have  to 
be  a time  when  the  beneficiary  was  traced 
out  and  named.  I do  not  see  how  one 
could  avoid  that  if  one  were  having  an 
effective  check  on  beneficial  ownership. 
Yes,  Sir. 

1052.  And  surely  the  work  would  be 

enormous? Formidable,  Sir. 

1053.  Then  there  are  various  ways  in 
which  the  reluctant  beneficial  owner  could 

cover  his  tracks,  are  there  not? 

Certainly. 

1054.  He  might  hold  for  a company, 
and  the  company  might  hold  for  goodness 
knows  whom,  and  all  entries  might  be 
subdivided  down  without  limit  almost? 

Yes.  I think  the  people  determined 

to  hide  could  hide  still. 

1055.  So  that  after  all  one’s  trouble  one 
would  not  have  achieved  any  very  practical 

result  ? Unless  the  law  were  made 

stringent  and  required  absolute  declara- 
tion. 

1056.  Of  course  the  Board  of  Trade 
inspector  has  power  to  do  this  and  one 
solution  would  be  to  leave  the  matter  in 
that  way,  and  propose  any  practical 
measures  for  making  that  procedure  by 
the  inspector  of  more  practical  value? 
Yes,  that  would  be  an  improvement. 

1057.  Then,  on  the  same  point,  there 
would  have  to  be  a sanction  to  compel 
the  beneficial  owner  to  disclose  his 
interest,  or  the  nominee  to  disclose  for 

whom  he  was  holding? Yes,  there 

would  have  to  be  some  sanction. 

1058.  What  form  would  it  take — five, 
ten  shillings  a day,  or  deprivation  of 

voting  rights  ? 1 do  not  know  what  the 

penalty  might  be. 

1059.  The  obvious  penalty  is  depriva- 
tion of  voting  rights  But  imagine  between 
two  factions  in  a company  how  useful  it 
might  be  for  the  directors  to  say — “ none 
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of  these  shares  can  vote,  all  the  proxies 
are  bad  because  the  provision  for  disclo- 
sure of  nominee  holdings  has  not  been 
complied  with  ” . It  would  yield  a remark- 
able result? Yes. 

1060.  I do  not  know  that  we  can 
develop  that  much  further.  This  is  a 
point  everyone  wants  to  meet  in  some 
way  or  other  but  so  far  the  difficulties  of 
doing  so,  I must  say,  have  loomed  rather 

large. We  are  very  conscious  of  those 

difficulties;  they  are  almost  insuperable. 

1061.  Passing  to  quite  another  thing, 
take-over  bids,  I gather  that  you  are 
familiar  with  the  new  Board  of  Trade 
regulations  and  that,  subject  to  the  appro- 
priate legislation  to  bring  them  into  any 

new  Act,  you  are  content  with  them? 

Yes,  Sir. 

1062.  Then  the  unit  trusts:  you  were 
kind  enough  to  give  us  a special  annex 
to  your  memorandum  on  the  subject  of 
unit  trusts.  I am  afraid  it  is  a topic  I am 
not  so  well  versed  in  as  I might  be,  but 
could  you  just  tell  me  this.  The  well- 
established  unit  trusts — and  of  course 
they  are  well  established  in  this  country 
now — may  be  either  the  old  fashioned 
fixed  trust — I do  not  know  if  that  is  done 
so  much  now,  but  that  was  the  prototype? 

Mr.  Lee : The  old  fixed  trust  has 

practically  disappeared  and  now  most  of 
them  are  flexible  open-ended  trusts. 

1063.  They  are  flexible  trusts  so  that 

the  trustees,  by  direction  of  the  managers, 
can  vary  the  investments  from  time  to 
time? The  management  vary  the  in- 

vestments with  the  consent  of  the  trustees. 

1064.  Are  the  trustees  given  power  to 
veto?  Could  they  refuse  consent  in  a 

particular  case? Mr.  Bird : Only  I 

think.  Sir,  if  the  trustees  are  convinced 
the  managers  are  investing  outside  the 
powers  they  have  taken.  Otherwise  it  is 
the  managers’  initiative. 

1065.  Within  the  permitted  powers  I 

suppose  the  managers’  discretion  is  abso- 
lute?  The  trustees  are  in  my  under- 

standing depository  trustees  only.  Their 
function  here  is  to  ensure  the  securities 
are  there  and  that  the  units  issued  are 
supported  by  investments  which  they  hold. 

1066.  So  the  unit  holder  is  given  a 
document  of  title  entitling  him  to  a share 


of  the  investments  in  the  pool:  that  is 
how  it  works  ? Yes. 

1067.  And  he  is  protected  because  the 
trustees  hold  all  the  investments  which 
are  held  in  trust  for  the  purposes  of  this 
transaction,  and  are  segregated  from  any 
other  assets  because  they  are  vested  in 

fact  in  the  trustees? They  are  held  by 

the  trustees. 

1068.  And  broadly  speaking  these 

arrangements  have  been  found  satisfac- 
tory although  there  are  various  points  of 
difference,  which  are  gradually  being 
cleared  up,  as  to  the  methods  of  adminis- 
tration?  That  is  correct. 

1069.  Over  and  above  that  there  is 
something  that  has  never  come  into  this 
country  yet,  and  that  is  the  “ open-ended 
fund  ” where  you  dispense  with  the  trustee 
and  have  a company  which  combines  the 

function  of  trustee  and  manager? 

Mr.  Lee:  Yes,  Sir,  as  some  funds  do  in 
the  United  States. 

1070.  What  are  your  views  on  that 

form  of  unit  trust  operation? The 

trust  system  over  here  has  worked  very 
well  indeed.  The  suggestion  has  been  put 
forward  that  we  should  have  the  company 
method  because  the  company  method 
would  require  agency  principles  in  the 
management  of  the  units  and  the  securi- 
ties. That  is  the  only  reason  that  I can 
see  why  it  has  been  put  forward. 

1071.  If  I wanted  to  invest  in  units  I 
would  very  much  prefer  to  invest  in  units 
where  I knew  all  underlying  securities 
were  in  the  hands  of  a trustee  than  I 
would  in  units  issued  by  a company  which 
was  doubling  the  roles  as  it  were  of  trustee 
and  manager;  that  is  to  say,  had  the  under- 
lying assets  under  its  own  control,  and  I 
suppose  not  segregated  or,  if  so,  how? 

1 think  there  is  attempted  segregation 

between  the  management  and  the  custo- 
dian function  in  the  company  form,  but 
they  are  wearing  in  fact  two  hats  at  once. 

• 1072.  No  doubt  these  points  can  be  met 
but  it  seems  to  me  there  must  be  some 
safeguard  afforded  by  having  a trustee. 

1 think  the  merits  of  having  an 

independent  trustee  are  practically  over- 
whelming. 

1073.  I do  not  think  one  can  really 
carry  that  discussion  much  further,  but 
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there  is  nothing  radically  wrong  with  the 
existing  arrangements  in  this  country  as  I 
understand  it.  There  is  no  radical  criti- 
cism of  the  present  forms  of  unit  trust? 
No. 

1074.  Then  there  is  a rather  important 
matter  on  which  I suppose  there  is  some 
divergence  of  view,  and  that  is  the  exemp- 
tion of  banks,  insurance  companies  and 
discount  houses  from  some  of  the  account- 
ing provisions  of  the  Act,  and  the  similar 
exemption  afforded  to  shipping  companies 
by  the  Board  of  Trade  under  its  powers. 
I gather  you  are  against  the  continuance 
of  all  these  exemptions.— — Mr.  Bird: 
Yes,  Sir. 

1075.  And  I gather,  if  one  might  read 
between  the  lines,  you  are  more  against  it 
in  the  case  of  shipping  companies  than 
you  are  in  the  case  of,  say,  banks.  Would 
that  be  right,  or  do  you  think  it  is  equally 

reprehensible  in  both  cases? 1 think 

that  would  be  right,  Sir,  on  these  grounds; 
we  are  conscious  of  the  force  in  the  argu- 
ment that  if  a bank  brings  everything  into 
the  shop  window  and  falls  into  a period 
of  difficulty,  then  the  depositors  may 
become  apprehensive  about  its  credit 
standing.  There  is  that  important  element 
to  be  argued  in  favour  of  some  kind  of 
exemption  for  the  banks. 

In  the  case  of  the  shipping  companies 
the  argument  is  usually  put  forward  that 
disclosure  would  expose  them  more 
directly  to  foreign  competition.  This 
seems  to  us  to  be  little  more  acceptable 
than  were  the  arguments,  since  abandoned, 
against  disclosure  within  this  country  on 
the  ground  that  competitors  in  the  same 
industry  would  then  learn  how  one’s 
business  was  faring. 

I would  add  a footnote  in  the  case  of 
shipping.  These  are  companies  which 
have  had  considerable  assistance  from 
public  funds,  particularly  in  the  way  of 
investment  allowances;  that  would  seem 
to  us  to  justify  some  meaningful  publica- 
tion of  what  they  have  been  doing.  The 
P.  and  O.  for  example  have  shown  that 
this  can  be  done,  provided  that  more 
intimate  details — voyage  accounts  and  so 
on — are  not  disclosed,  and  we  think  this 
principle  should  be  applied  to  other 
shipping  companies. 

1076.  Do  you  see  any  harm  likely  to 
accrue  to  other  people  through  the 


shipping  companies’  exemption  being 

continued? 1 could  not  put  it  as 

positively;  it  is  not  being  apprehensive  of 
harm  so  much  as  expecting  good  to 
emerge  from  greater  disclosure. 

1077.  Good  to  whom? To  the  pub- 

lic weal.  This  is  an  industry  which  the 
public  is  supporting  and  therefore  might 
be  presumed  to  have  an  interest  in  its 
results. 

1078.  The  public  could  pull  it  up  and 

see  how  it  is  growing  ? But  how  about  the 
shareholders  of  the  shipping  companies? 
Do  you  think  it  would  be  to  their  advan- 
tage or  their  disadvantage? 1 should 

have  thought  it  could  easily  be  to  their 
advantage.  Shareholders  in  shipping 
companies  have  sometimes  been  treated 
with  less  regard  than  shareholders  in  other 
types  of  company,  though  there  are 
examples  to  the  contrary. 

1079.  But  if  no  great  harm  or  appreci- 
able harm  is  done  to  anyone  else,  except 
on  theoretical  grounds,  and  there  is 
reasonable  ground  for  holding  that  this 
exemption  helps  the  shipping  companies 
in  carrying  on  their  undertaking,  is  there 
any  sufficient  reason  for  reversing  the 

decision  to  exempt  them? -Not  on 

those  premises.  Sir.  My  argument  for 
publication  is  based  on  the  view  that  the 
public  have  a direct  interest  in  what  goes 
on  in  shipping. 

1080.  One  gets  at  that  point  into  realms 
of  accounts,  I think.  So  far  as  the  banks 
are  concerned,  what  they  do  is  to  make 
themselves  appear  a little  worse  off  than 

in  fact  they  are? And  on  occasion 

rather  better  off  than  they  in  fact  are. 

1081.  Do  they  do  that? They  have 

done  that. 

Mr.  Hirsch : I think  the  point.  Sir,  is 
that  a balance  sheet  for  a bank  is  not 
comparable  with  a balance  sheet  for  any 
other  industry,  and  a shareholder  does  not 
really  know  how  the  bank  is  doing 
because  it  does  not  reveal  the  real  profits 
it  is  making. 

1082.  But  if  the  banks  exhausted  their 
secret  reserves  they  could  not  cook  their 
balance  sheet  to  conceal  the  fact  that  they 

had  made  a loss? No,  Sir.  I would 

guess  there  are  very  few  banks  anywhere 
near  exhausting  their  secret  reserves  but, 
if  there  are,  it  might  not  be  a bad  thing 
if  it  were  revealed. 
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1083.  The  crude  argument  is  that  a 
bank  should  not  only  be  solvent  but 

manifestly  appear  to  be  solvent. Yes, 

Sir.  The  view  we  have  taken  is  that,  at 
present,  these  are  institutions  that  even 
the  general  public  now  feels  can  never 
fail.  If  there  were  ever  any  question  of 
failure  they  would  be  supported  in  one 
way  or  another.  Therefore  the  original 
argument  that  they  should  be  allowed  to 
conceal  facts  which  might  lead  even  to 
suspicions  of  weakness  has  lost  force.  We 
did  suggest  that  in  order  that  bank 
profits  should  not  fluctuate  unduly  because 
of  fluctuations  in  investment  valuations, 
they  should  be  permitted  to  smooth  out 
fluctuations  in  market  value  to  some 
extent,  as  indeed  they  do. 

1084.  That  is  an  argument  against  con- 
tinuing the  exemption;  and  in  due  course 
no  doubt  we  shall  be  hearing  banks  and 
shipping  companies  arguing  in  the  oppo- 
site direction.  I do  not  think  we  can 
carry  it  much  further  today.  There  is  just 
this  about  insurance  companies:  I am 
under  the  impression  that  their  accounts 
are  subject  to  special  statutory  regulation. 
- — Mr.  Bird : Yes,  Sir. 

1085.  And  I suppose  they  can  enjoy 
exemption.  They  must  be  able  to,  because 
the  Act  said  they  could,  within  the  frame- 
work of  their  special  statutory  obligations 

as  to  accounts,  I suppose? That  is 

true,  Sir.  On  the  other  hand  there  are 
very  few  people  except  a handful  of 
specialists,  who  go  through  the  elaborate 
returns  which  insurance  offices  make  to 
the  Board  of  Trade.  I believe  there  is 
need  for  a good  deal  of  improvement  in  the 
general  quality  of  insurance  accounts. 
The  particular  difficulty  is  that  one  cannot 
look  solely  to  the  financial  state  of  the 
company  at  a particular  moment  of  time 
in  the  case  of  the  insurance  office;  one 
must  have  regard  to  the  flow  of  its  income 
and  liabilities  over  possibly  twenty  or 
fifty  years. 

1086.  In  the  case  of  a life  office, 
obviously  the  commitments  may  extend 

to  very  substantial  periods. Certainly. 

But  I am  afraid  the  obscurities  in  insur- 
ance accounts  extend  beyond  the  accounts 
of  the  life  funds,  they  also  affect  the 
general  funds  in  which  the  shareholders 
have  a direct  interest. 


our  discussion,  to  incorporation  of  com- 
panies; you  thought  today  incorporation 
was  acquired  too  cheaply  and  easily.  Do 
I take  it  that  your  reason  for  raising  this 

is  the  protection  of  creditors? Partly 

that,  but  primarily  to  check  the  notion 
that  limited  liability  is  something  that 
anybody  can  have  almost  for  nothing. 

1088.  If  you  are  not  worried  about 
protection  of  creditors,  is  there  any  reason 
why  the  facilities  should  not  be  available 

easily  and  cheaply? There  are  some 

general  reasons,  I think,  why  the  creation 
or  setting  up  of  a company  should  be,  so 
to  say,  a responsible  act.  One  of  them  is 
the  special  treatment  of  companies  for  tax 
purposes;  and  broadly  speaking  I should 
have  thought  there  should  be  public 
interest  in  any  process  which  lifts  respon- 
sibility from  the  shoulders  of  a person  and 
puts  it  on  to  an  autonomous  ungetatable 
thing. 

1089.  Looking  at  it  from  the  point  of 
view  of  protection  of  creditors,  does  it 
ultimately  protect  the  creditor  if  the  new 
company  has  to  pay  higher  fees?  And 
do  you  think  your  suggestion  that  a 
minimum  capital  should  be  prescribed 
would  work.  The  capital  does  not 
necessarily  have  to  be  put  up  in  cash  and 
the  assets  which  may  represent  the  capital 
may  in  the  end  prove  worthless — an 

invention  or  something  like  that? If  I 

could  sketch  in  briefly  the  two  points  we 
have  in  mind  here,  first,  we  suggest  that 
the  capital  duty  should  not  be,  as  it  has 
been  in  the  past,  in  my  judgment,  negli- 
gible; secondly,  the  machinery  of  com- 
pany registration — presumably  the  Board 
of  Trade  will  be  talking  about  this — seems 
to  be  very  costly  and  it  is  very  much  in  the 
public  interest  that  much  more  of  that 
cost  should  be  covered  by  the  people  who 
get  the  benefit  of  it. 

1090.  I,  to  some  extent,  sympathise 
with  your  views  about  the  exempt  private 
company,  particularly  the  small  family 
business,  where  perhaps  it  would  be  rather 
hard  if  they  had  to  disclose  all  the  secrets 
of  their  business  by  filing  their  accounts. 
Have  you  considered  whether  there  might 
be  a sort  of  half-way  house  which  would 
satisfy  you,  from  the  point  of  view  of 
information,  in  requiring  the  company 
which  is  now  an  exempt  private  company 
to  file  its  balance  sheet  only  and  not  its 


1087.  Sir  George  Erskine : I was  interes- 
ted in  your  references,  in  the  early  part  of 
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profit  and  loss  account? No,  I have 

not  considered  that.  But  if  the  balance 
sheet,  then  I would  have  thought  without 
much  question  the  profit  and  loss  account 
too.  I do  not  know  whether  Mr.  Lee  or 
Mr.  Hirsch  have  any  views  on  that. 

Mr.  Lee:  No,  I think  I agree  with  Mr. 
Bird. 

1091.  Can  I just  ask  you  a question  on 
a subject  which  has  been  very  much  in  the 
public  eye  at  the  moment,  namely  take- 
over bids?  There  have  been  suggestions 
made  to  us  that,  in  one  way  or  another, 
more  time  should  be  given  for  considera- 
tion of  certain  of  these  proposals;  that 
perhaps  a shareholder  should  have  more 
say,  particularly  the  shareholder  of  a 
company  which  might  be  offering  its 
shares;  and  that  perhaps  also  more  infor- 
mation should  be  given.  For  instance, 
one  suggestion  has  been  that  the  take-over 
should  be  subject  to  a special  resolution 
of  the  shareholders  of  both  the  offeror 
company  and  the  offeree  company. 
Another  suggestion  has  been  made  that 
the  formal  offer  of  shares  should  be  made 
accompanied  by  a full-scale  prospectus. 
These  suggestions  are  all  directed,  I 
assume,  to  giving  the  shareholder  greater 
say  and  greater  information.  Have  you 

any  views  on  that  aspect? Mr.  Bird: 

I think  on  both  these  suggestions  that  the 
difficulty  is  the  commercial  one  of  getting 
the  bargain  finished  and  through.  If 
directors  are  to  be  trusted  and  are  pursuing 
wise  courses  then  shareholders  should  be 
content  with  a fairly  limited  opportunity 
of  objecting  to  a take-over  bid,  but  should 
not  have  the  sovereign  voice  in  deciding 
whether  what  the  directors  are  doing  is 
right  or  not.  A board  of  directors,  on  the 
edge  of  decision  whether  to  go  forward 
with  a project,  will  be  discouraged  if  its 
decisions  are  subject  to  an  elaborate 
process  of  cross-checking.  I think  one 
has  to  pay  attention  not  only  to  the  rights 
of  shareholders  in  situations  of  this  kind 
but  also  to  the  practicability  of  business 
affairs.  I would  have  thought  special 
resolutions  and  prospectuses  for  issues  of 
shares  in  a take-over  were  prolonged  and 
elaborate  ways  of  safeguarding  the 
interests  of  shareholders. 

1092.  Would  you  not  agree  that  the 
individual  shareholder  of  the  offeree  com- 
pany has  the  final  decision  as  to  whether 
he  is  prepared  to  part  with  his  holding  or 


not? Certainly.  So  long  as  he  is  pre- 

pared also  to  run  the  chance  of  remaining 
a minority  shareholder. 

1093.  I was  interested  in  your  approach 
to  the  exemption  of  banks.  Other  evi- 
dence we  have  had  has  emphasised  the 
question  of  the  bank’s  investment  assets 
and  the  effect  of  changes  in  interest  rates 
on  its  portfolio.  But  originally  the  main 
object,  as  I understand  it,  of  this  exemp- 
tion was  directed  to  their  advances.  It 
enabled  banks  to  make  inner  reserves 
against  their  advances  so  that  in  bad 
times  when  they  were  making  substantial 
bad  debts  these  bad  debts  could  be  taken 
care  of  without  necessarily  affecting  the 
level  of  published  profits.  That  aspect 
seems  to  have  been  rather  overlooked. 
Once  an  exemption  of  this  kind  is  taken 
away  you  would  never  get  it  back,  and 
one  cannot  say  that  for  all  time  there  may 
not  be  any  period  of  major  recession  when 
the  banks  will  have  to  take  care  of  very 
big  losses.  Did  you  consider  that  aspect 
of  it  when  you  expressed  your  view  that 

this  exemption  should  be  cancelled? 

I think  we  may  have  assumed  perhaps  a 
little  too  readily  that  nobody  goes  broke 
nowadays.  Your  point  is  entirely  rele- 
vant to  the  exemption,  I entirely  agree. 
The  balance  of  the  argument,  of  course, 
is  affected  by  the  composition  of  bank 
assets  nowadays  compared  with  a genera- 
tion ago;  and  if  we  have  over-emphasised 
investments  it  is  because  they  themselves 
are  now  much  more  important. 

1094.  Still  bank  advances  now  are  very 

much  getting  on  to  the  percentages  they 
were  in  former  days? Certainly. 

1095.  Mr.  Lawson:  Mr.  Bird,  you  must 
have  a great  deal  of  experience  in  analysing 
and  summarising  accounts  of  public  com- 
panies and  indeed  your  paper  publishes 
statistics  in  which  these  accounts  are 
summarised.  Do  you  find  that  there  are 
any  serious  difficulties  arising  from  the 
present  form  of  profit  and  loss  account? 
— - — The  main  difficulty  that  we  find 
arises  not  so  much  from  deficiencies  in  the 
information  which  is  now  provided  as  in 
the  infinite  variety  of  forms  in  which  it 
comes  to  us.  I think  any  notion  of  a 
standardised  accounting  form  would  be 
repugnant  to  me,  but  the  present  variety 
does  involve  us  in  a great  deal  of  effort 
which,  with  a standardised  form,  we 
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should  avoid.  I would  certainly  not  regard 
that  as  an  argument  in  favour  of  a 
standardised  form  of  accounts.  Their 
content  is  nearly  as  adequate  as  you  could 
hope  to  get  apart  perhaps  from  disclosure 
of  turnover  and  a few  other  minor  points. 

1096.  In  other  words,  you  would 
welcome  a greater  degree  of  uniformity 
if  that  could  be  brought  about  without 

stultifying  a new  incentive? Yes,  but 

I should  hate  it  to  go  out  that  The 
Economist  was  asking  for  uniformity  in 
accounts. 

1097.  You  do  refer  to  turnover  and  I 
think  you  make  rather  a qualified  recom- 
mendation about  disclosure  of  turnover. 
You  feel  there  should  be  a right  of 
companies  to  get  exemption  from  some- 
body or  other  from  that  requirement  if  it 

were  brought  in,  is  that  so? If  the 

disclosure  of  turnover  were  made  com- 
pulsory then  it  would  clearly  be  necessary 
to  exempt  some  people  who  could  not 
provide  meaningful  figures  for  turnover. 
The  conclusion  to  which  we  come  is  that 
some  reference  should  be  required  in  the 
accounts  or  the  directors’  report  to  turn- 
over, and  that  the  directors,  if  they  do  not 
decide  to  disclose  their  turnover,  should 
explain  why  they  have  taken  that  course. 

1098.  Do  you  think  the  only  reason 
why  turnover  should  not  be  disclosed  is 
because  meaningful  figures  could  not  be 
provided,  or  do  you  think  that  turnover 
should  not  be  disclosed  in  cases  where  the 
directors  felt  it  would  be  harmful  to  the 
interests  of  the  shareholders  to  disclose 

that  information? In  general  I would 

be  in  favour  of  the  disclosure  of  turnover 
figures  wherever  possible  and  I would,  in 
general,  be  sceptical  of  arguments  that  it 
would  damage  the  company’s  business. 
But  in  the  end  I think  one  probably  has 
to  respect  directors’  decisions  on  this,  pro- 
vided that  they  explain  to  their  share- 
holders why  they  are  not  disclosing  turn- 
over; then  it  is  open  to  the  shareholders 
to  take  the  matter  up  in  general  meeting. 

1099.  Then  you  think  it  would  be 
desirable  that  companies  should  give  a 
list  of  their  main  fields  of  activity  and  the 
principal  areas  of  the  world  in  which  they 
trade  but,  again,  that  there  should  be 

exemption  in  appropriate  cases. Yes. 

There  again  I think  the  end  of  our  argu- 
ment comes  out  against  any  form  of 


compulsion  because  you  cannot  make  a 
tidy  regulation  of  this  kind.  What  you 
can  do  is  to  encourage  and  cajole  com- 
panies to  be  more  informative  about  the 
bulk  of  their  interests  or  principal  places 
where  they  work. 

1100.  In  some  cases  it  could  be  quite 
harmful  to  disclose  the  proportion  of 
profits  derived  from  a particular  country? 
Indeed. 

1 101 . Mr.  Bingen : You  have  advocated 
that  companies  should  show  their  turn- 
over globally  but  that  this  should  not  be 
a statutory  obligation.  What  would  you 
say  in  regard  to  a company  which  has  six 
or  seven  different  businesses  to  some 
extent  related  ? Would  you  say  they  ought 
to  publish  details  of  the  turnover  of  each 
department  or  subsidiary  company  or 
division?  These  figures  might  not  be 
meaningful.  Would  you  be  satisfied  if 

they  showed  the  total  overall  figures? 

I think  we  have  to  start  fairly  gently  on 
this.  I would  be  grateful  for  a net  turn- 
over figure  with  inter-branch  and  depart- 
mental figures  eliminated  and,  of  course, 
any  distorting  effects  of  indirect  taxation 
taken  out  too.  On  the  other  hand,  one 
would  be  even  more  grateful  if  I.C.I.  and 
Unilever  and  so  on  were  to  give  us  more 
information  about  their  different  branches, 
as  they  tend  increasingly  to  do. 

1102.  Do  you  think  that  The  Economist, 
and  the  people  who  read  The  Economist , 
would  be  better  able  to  judge  the  merits 
of  the  shares  in  a large  company  merely 
because  the  turnover  was  broken  down 

into  constituent  elements? In  a very 

general  way  I would  have  thought  so. 
& the  turnover  figures  enabled  share- 
holders to  establish  that  the  rate  of  return 
on  one  branch  of  the  business  had  been 
in  a serious  decline  for  the  past  ten  years, 
say,  they  would  surely  have  an  interest  in 
asking  why  the  directors  continued 
operating  it. 

1103.  Would  you  not  expect  that  the 
directors  would  themselves  be  aware  of 
those  trends  and  would  be  taking  what 

remedial  action  was  necessary? In 

I.C.I.  most  certainly  ! 

1104.  You  see  no  objection  to  the  one- 
man  company.  There  are  really  two 
classes  of  one-man  company.  First  there 
is  the  wholly  owned  subsidiary  of  a public 
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company  and  one  group  of  companies 
has  told  us  that  it  was  a bit  of  a nuisance 
to  them  to  have  to  get  two  shareholders, 
and  to  go  through  all  the  rigmarole  when 
everybody  knew  the  wholly  owned  sub- 
sidiary was  a branch  protected  by  the 
parent.  The  other  case  is  the  one-man 
company  where  you  have  a wife  or  sister 
of  the  principal  shareholder  holding  a 
qualification  share  so  as  to  get  the  benefit 
of  incorporation.  I wondered  how  you 
visualised  company  law  being  carried  out 
in  the  case  of  a one-man  company  of  the 
private  type  where  you  have  one  director 
and  one  share.  In  that  event  I found  some 
difficulty  myself  in  seeing  how  you  would 
have  a director’s  meeting,  how  you  would 
have  an  annual  general  meeting  or  how 
would  you  go  through  all  the  other  pro- 
cedures which  are  designed  for  some 
purpose  and  for  which  the  Companies 
Act  legislates?  You  would  simply  get 
limited  liability  without  real  compliance 
with  any  procedures  required  by  the 

Companies  Act  ? 1 know  no  more  law 

than  is  good  for  laymen  but  these  forms 
and  procedures  are  artificialities  in  many 
cases,  are  they  not  ? The  procedures  by 
which  I imagine  the  great  bulk  of  private 
companies  of  this  kind  work  are  purely 
notional  exercises.  If  the  law  insists  on 
these  procedures  being  carried  through  it 
is  not  because  they  have  any  real  signifi- 
cance, I would  take  it. 

1105.  Would  you  like  to  go  then  to  the 
question  of  partnerships  exceeding  20  in 
number,  and  I think  you  were  thinking 
generally  of  professional  firms.  The 
number  of  20  might  be  too  low  today  but 
I think  Mr.  Lee  said  he  thought  it  was 
unlikely  that  you  would  find  trading  part- 
nerships of  over  20;  if  you  had  that 
number  of  people  interested  they  would 
incorporate  themselves.  However,  our 
attention  has  been  drawn  to  the  problem 
of  the  investment  clubs  which  have  been 
formed  throughout  the  country  today  with 
the  idea  of  forming  a sort  of  pool  to  buy 
shares  on  the  market.  I do  not  know 
whether  those  might  be  partnerships  of 
over  20  and  if  so  whether  you  think  some 
legislation  might  be  set  up  to  keep  an  eye 

on  those  activities  if  unincorporated. 

When  people  band  together  to  swap  ideas 
about  investment  and  make  subscriptions 
towards  holdings  it  seems  to  me  that  they 
are  still  acting  as  members  of  a group  or 
a club  just  as  they  would  if  they  were  going 


to  play  golf.  I would  see  no  reason  why 
these  activities  should  be  brought  under 
the  purview  of  company  law  as  such. 

1106.  In  your  written  evidence  you  have 
referred  to  the  German  system  set  up  since 
the  war  with  its  Aufsichtsrat  or  supervisory 
board  and  Vorstand  or  executive  board, 
but  I gather  you  do  not  seriously  suggest 
that  that  would  be  desirable  here.  As 
I understand  it,  this  was  really  a political 
move  after  the  war.  It  was  not  that 
there  was  anything  wrong  with  company 
law  as  such  but  it  was  designed  really 
to  make  the  workers  sit  on  the  supervisory 

board. Y es,  and  also  I think  to  impose 

a more  general  kind  of  public  control 
oyer  companies  whose  activities  in  the 
Hitler  period  had  come  to  be  regarded  as 
thoroughly  undesirable.  I think  this  is 
political  in  origin  but  it  may  provide  a 
formula  for  the  general  assertion  of 
public  interest  in  what  companies  do. 

1107.  But  if  you  ignore  the  political 
element  which  is  giving  a compulsory  seat 
on  the  supervisory  board  to  some  mem- 
bers who  work  in  the  company,  the  only 
effect,  is  it  not,  is  to  go  back  to  the  old 
system  which  used  to  be  operated  in  this 
country  where  you  had  a board  of  names 
and  below  that  the  management  who  were 
not  directors?  In  other  words,  it  would 
be  going  back  to  the  old  railway  system 
of  this  country  and  to  what,  to  some 
extent,  is  the  banking  and  the  insurance 

system  of  today. Yes.  I would  think 

that  the  combination  we  have  in  many 
large  undertakings  here  of  part-time  and 
executive  directors  sitting  together  round 
one  board  table  is  probably  the  ideal;  but 
there  are  many  people  outside  board 
rooms  who  do  not  regard  this  as  being 
ideal  and  if  you  can  accommodate  their 
criticisms  by  anything  on  the  German 
pattern,  assuming  that  the  German  pattern 
is  a workable  one,  there  might  be  in  the 
long  run  some  important  public  advan- 
tage. 

1108.  You  consider  that  the  modem 
board  composed  of  outside  directors  and 
executive  directors  is  generally  accepted 
but  that  there  are  many  people  outside 
who  do  not  accept  it.  Would  you  like  to 

amplify  that  ? What  I had  in  my  mind 

was  a common  criticism  of  the  company 
form  in  this  country  from  people  who  say 
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that  directors  are  irresponsible  and  share- 
holders are  useless;  that  companies  are 
increasing  in  size  and  power,  and  that 
there  is  nobody  who  is  in  control  of  them. 

1109.  Then  you  would  have  the  ques- 
tion, if  that  was  a valid  argument,  as  to 
who  appointed  the  supervisory  board? 

1110.  I do  not  know  under  the  German 

code  who  does  appoint  them? I am 

not  at  all  sure  on  that  point. 

1111.  There  is  one  question  on  share- 
holder/director relationships.  I think  you 
are  not  advocating  that  every  time  a 
company  issues  new  shares  it  would  have 
to  get  the  shareholders’  consent.  I gather 
you  say  only  in  the  case  of  a substantial 
issue  would  it  be  right  to  go  to  share- 
holders and  get  their  consent,  before  issue 
on  a pro  rata  basis  to  existing  share- 
holders. But  what  sort  of  measuring  stick 
would  you  use  as  to  when  the  company 
must  get  the  shareholders’  consent  and 
when  it  would  be  in  the  powers  of  the 

directors  themselves  to  act? It  is  a 

very  difficult  matter  to  define  but  in  our 
evidence  we  have  suggested  that  the 
dividing  line  might  be  one-eighth  of  the 
total  issued  capital  of  the  company  and 
that  seemed  to  us  probably  as  good  a 
shot  as  any. 

1112.  Could  I now  turn  to  the  ques- 
tion of  nominee  ownership.  I think  you 
said  that  directors  ought  to  know  whom 
they  were  representing,  whose  interests 
they  were  managing  and  also  that  the 
shareholders  would  like  to  know  who  their 
co-shareholders  were.  Ignore  the  fact 
that  in  the  very  large  company  that  is 
very  difficult  to  achieve  in  any  event.  We 
had  the  other  day  the  chairman  of  quite 
a large  public  company  and  I put  that 
sort  of  question  to  him  and  used  your 
argument  and  he  said  he  could  not  care 
less.  He  was  managing  the  company  and 
had  no  interest  who  his  shareholders  were, 
whether  they  were  changing  day  to  day  or 
whether  somebody  was  trying  to  acquire 

control  through  nominee  holdings. 1 

think  this  is  the  perfect  formula  for  the 
day-to-day  responsibility  of  a director 
but  from  time  to  time  I suspect  that  even 
this  gentleman  might  be  interested  to 
know  who  his  shareholders  were.  More- 
over the  law  as  it  now  stands  enables  a 
director,  if  he  is  apprehensive,  to  go  to 


the  Board  of  Trade  and  to  seek  an 
inspection  of  the  affairs  of  his  company, 
including  the  composition  of  its  share- 
holders. 

1113.  You  did  mention  the  powers  of 
the  Board  of  Trade.  Do  you  think  that 
really  is  very  useful  because  you  would 
probably  only  get  an  inspector  appointed 
after  the  mischief,  if  it  is  mischief,  has 
been  done  and  it  is  rather  late  in  the  day  ? 

It  is  late  in  the  day,  sometimes  too 

late  in  the  day. 

1114.  One  further  point.  Would  you 
think  some  intermediate  solution  of  this 
problem  of  nominee  ownership  might  be 
achieved  if  it  were  laid  down  by  statute 
that  no  limited  company  should  be  allowed 
to  hold  shares  in  another  company  in  a 
nominee  name?  The  idea  behind  that  is 
that  most  substantial  acquisitions  are  on 

behalf  of  companies. 1 would  have 

thought  this  would  be  intolerably  incon- 
venient for  bank  nominee  companies  and 
bodies  of  tnat  kind  who  hold  shares. 

1115.  Suppose  company  A was  trying 
to  acquire  shares  in  company  B.  Company 
A could  not  acquire  such  shares  except 
in  the  name  of  company  A.  The  bank 
nominee  companies  would  in  that  sort  of 
contingency  be  much  less  used  obviously. 

They  would  indeed  be  much  less  used 

and  one  would  think  that  could  be 
objectionable. 

1116.  In  other  words,  you  do  not  think 
it  is  a good  suggestion.  I know  the  argu- 
ment against  it  is  that  it  would  not  control 
a foreign  company  trying  to  acquire  shares 
here  but  you  do  not  think  it  is  a good 

suggestion  at  all? The  bugbear  is  that 

one  does  not  know  who  is  behind  the 
scenes  but  I am  not  opposed  en principe  to 
nominee  shares.  They  are  of  the  utmost 
commercial  convenience  all  the  time. 

1117.  Mr.  Brown:  There  has  been  some 

considerable  discussion  about  the  apathy 
of  shareholders  who,  generally  speaking, 
take  no  action  unless  things  become 
desperate.  Would  you  not  nevertheless 
feel  that  there  is  a considerable  sanction 
in  the  powers  that  those  shareholders  can 
use  in  emergency  ? Certainly. 

1118.  I think  you  offer  no  criticism  at 
all  of  non-voting  shares  in  your  evidence. 
Does  that  imply  that  you  think  they  should 
be  completely  free,  that  it  would  be 
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desirable  they  should  be  increased  ad  lib  ? 

1 hate  the  things  in  principle.  Many 

sensible  investors  refuse  to  buy  them  but 
if  a man  wants  to  buy  a non-voting  share 
in  an  open  market,  then  it  is  up  to  him. 

1119.  What  sort  of  criticism  do  you 

find  of  non-voting  shares  ? They  grow 

into  a monster,  that  is  the  difficulty  about 
them.  What  starts  off  as  a device 
justifiable  in  the  case  of  the  young  develop- 
ing company  can  be  exploited  to  keep 
shareholders  of  a mature  company  at 
arm’s  length.  Having  started  on  the  road 
of  issuing  non-voting  shares  it  is  often 
difficult  to  go  into  reverse. 

1120.  You  do  not  think  a widespread 
extension  would  be  so  harmful  that  it 
would  be  proper  to  take  some  steps 

towards  going  into  reverse? 1 would 

very  much  deprecate  a widespread  exten- 
sion of  non-voting  shares. 

1121.  If  this  Committee  were,  in  fact, 
to  make  no  criticism  of  non-voting  shares, 
would  it  not  follow  that  the  present 
pressure  in  the  market  against  them 
would  inevitably  weaken  and  you  would 

get  your  widespread  expansion? 1 

suppose  that  might  conceivably  happen, 
but  I have  great  respect  for  the  pressures 
in  the  market  at  the  moment ! 

1122.  When  we  were  dealing  with 
exempt  companies’  accounts,  on  the  whole 
you  were  for  publication  of  their  accounts, 
but  you  see  some  difficulties.  Would  it 
be  a practical  solution  to  require  publica- 
tion by  companies  above  a certain  size? 

Defined  by  capital,  I suppose.  You 

would  then  have  to  meet  the  difficulty 
that  capital  could  be  arbitrarily  arranged 
below  the  statutory  level. 

1123.  But  supposing  it  were  practicable, 

do  you  think  it  would  be  a good  com- 
promise to  put  a limit? Yes,  that 

would  be  a good  compromise.  I would 
have  difficulty  in  defining  the  yard-stick. 

1124.  No  par  preference  shares  have 
not  been  mentioned.  You  approve  of  the 

issue  of  no  par  preference  shares  ? No. 

No  par  preference  shares  with  a fixed 
rate  of  return  must  have  a nominal  value 
attached  to  them. 

1125.  They  exist  in  America.  But  I 

think  your  point  is  that  the  balance  sheet 
must  show  a redemption  or  liquidation 
figure? Quite. 


1126.  On  the  whole  you  approve  the 
Board  of  Trade  regulations  about  take- 
over bids  but  in  your  evidence  you  put  in 
one  point  which  I think  does  not  come 
into  those  regulations;  that  is  that  when 
the  offer  is  declared  unconditional  the 
bidder  should  reveal  the  number  of  shares 
which  he  then  holds  or  for  which  accep- 
tances have  been  received.  Would  you 
like  to  expand  your  reasons  for  asking 

for  that? Mr.  Lee:  I think  this  is 

linked  with  another  point  we  made  that, 
in  the  first  public  announcement,  the 
name  of  the  principal  should  be  disclosed 
and  the  number  of  shares  he  has  already 
acquired.  Then  there  is  a second  stage 
where  in  fact  he  may  be  buying  in  the 
market,  adding  to  his  holding,  and  I think 
it  is  important  for  the  shareholders  to 
know  when  the  offer  is  declared  uncon- 
ditional how  much  the  offeror  holds  him- 
self and  how  many  acceptances  have  been 
received  for  the  bid  and  these  should  be 
distinguished. 

1127.  Why  do  you  think  it  is  important  ? 
— r— I think  it  is  important  for  the  minority 
shareholders  in  this  case  to  know.  Some- 
times bids  have  been  declared  uncondi- 
tional before  the  90  per  cent,  has  been 
accepted  and  I think  it  is  important  for 
the  minority  shareholders  then  to  know 
what  degree  of  control  the  bidder  then 
has. 

1128.  The  point  is  why  should  the 

shareholders  particularly  want  to  know 
at  the  moment  the  bid  is  declared  un- 
conditional when  it  will  very  likely  be 
open  for  acceptance  for  some  time  there- 
after?  The  offeror  may  declare  the 

bid  unconditional  and  then  extend  it  for 
late  acceptances.  I would  like  to  see  this 
information  disclosed,  both  at  the  time 
when  the  bid  is  declared  unconditional 
and  when  it  is  finally  closed. 

1129.  Why? Mr.  Bird : To  give  the 

shareholder  a clear  idea  whether  he  should 
accept  the  bid  or  whether  it  would  be 
better,  which  it  might  be,  to  stay  as  a 
minority  shareholder. 

1130.  Sir  George  Erskine:  Or  whether 
in  fact  the  bidder  had  acquired  control? 
He  might  make  the  bid  unconditional 
without  having  acquired  control  at  all? 
Mr.  Lee:  Certainly. 

1131.  Mr.  Brown:  On  the  whole  you 
are  in  favour  of  some  method,  if  it  could 
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be  achieved,  of  knowing  who  the  share- 
holders are.  Does  that  mean  you  would 
go  to  the  logical  extreme  of  forbidding 

bearer  shares  and  deposit  certificates  ? 

Mr.  Bird:  That  decision  has  been  taken 
for  us. 

1132.  That  is  not  necessarily  for  ever. 

Anyway,  deposit  certificates? If  one 

were  to  have  disclosure  of  nominee 
holdings  on  the  general  argument  that 
one  should  know  who  the  shareholders 
were,  then  presumably  bearer  shares  would 
not  be  allowable. 

1133.  There  are  some  in  existence. 

Yes.  One  would  also  have  to  make 
arrangements  for  any  depository  to  reveal 
periodically  who  the  holders  of  the  shares 
were.  But  if  they  were  passing  round  on 
blank  transfers  then  no  information  would 
be  possible. 

1134.  Is  not  that  the  essence  of  deposit 

receipts?  In  that  respect  nothing  could 
be  done? Nothing  could  be  done. 

1135.  In  regard  to  company  accounts — 

on  the  whole  you  are  not  in  favour  of 
legislation  requiring  further  disclosure. 
Would  you  think  your  purpose  would 
be  achieved  if  attention  really  were 
directed  to  Section  157  (the  matters  to  be 
dealt  with  in  the  directors’  report) — to  give 
clearer  definition  of  what  should  be  dis- 
closed in  the  directors’  report? 1 am 

not  absolutely  certain  about  that.  I think 
on  balance  I would  prefer  to  make  the 
directors’  report,  apart  from  the  statutory 
information  which  is  contained  in  it,  an 
opportunity  for  the  directors  to  address 
themselves  to  their  shareholders. 

1136.  My  point  was  would  you  require 

directors  to  disclose  more  in  the  direc- 
tors’ report,  for  example,  turnover? 

Whether  the  information,  or  the  declara- 
tion, about  turnover  appeared  in  the 
directors’  report  or  the  accounts  would  be 
for  decision  in  every  case.  If  the  turnover 
figures  mesh  in  with  the  accounts  them- 
selves, then  the  accounts  would  be  the 
best  place  for  them.  If,  at  the  other 
extreme,  the  directors  thought  it  right  not 
to  make  any  disclosure  about  turnover, 
the  report  would  seem  the  best  place  to 
explain  their  reasons. 

1137.  In  that  respect  it  would  involve 

some  amplification  of  Section  157? 

Yes,  that  is  so. 


1138.  With  that  thought  and  the  other 
comment  you  have  made,  would  you  wish 
that  section  to  be  altered  by  eliminating 
or  in  any  way  modifying  “ and  will  not 
in  the  directors’  opinion  be  harmful  to 
the  business  of  the  company  ” ? Do  you 

think  that  should  remain? 1 should 

have  thought  so,  yes. 

1139.  You  wish  to  leave  it  that  on 
any  matters  the  directors  should  be  able 
to  say  disclosure  would  be  harmful  to  the 

company? On  turnover,  certainly. 

Otherwise,  apart  from  what  they  have  to 
put  in,  they  need  not  now  say  a thing. 

1140.  Do  you  think  companies  should 
list  all  their  subsidiary  companies  and 
should  give  more  information  about 
associated  companies,  details  of  holdings 

and  profits? 1 shrink  a little  from 

compelling  them  to  list  all  subsidiary 
companies;  many  subsidiaries  are,  after 
all,  devices  for  doing  things  in  convenient 
ways,  and  not  meaningful  to  the  share- 
holder. 

1141.  All  sizable  trade  investments  and 

subsidiary  companies? Yes,  I would 

support  that,  but  whether  to  the  point  of 
requiring  it  to  be  done,  I am  not  sure. 

1142.  The  question  of  disclosure  with 
regard  to  banks  and  insurance  companies 
— would  you  require  a bank  to  include  in 
its  profit  any  appreciation  or  depreciation 
of  investments  ? I have  read  it  that  way : 
“ The  banks  and  discount  houses  should 
be  forced  to  show  their  true  current 
earnings;  the  one  concession  might  be  to 
allow  them  to  modify  this  principle  by 
valuing  their  investments  in  such  a way 
as  to  avoid  any  artificial  swelling  of  profits 
for  a period  of  rising  bond  values  and  to 
avoid  any  extreme  fall  in  profits  when 

bond  prices  are  falling.”. Mr.  Hirsch : 

I think  that  was  just  our  point.  We  think 
true  current  earnings  should  always  be 
shown,  but  we  do  not  want  to  go  as  far 
as  saying  the  banks  should  be  forced  to 
swell  or  artificially  reduce  those  current 
earnings  by  the  change  in  the  market  value 
of  their  investments  in  any  one  year. 

1143.  Then  you  ask  whether  anyone 
would  be  less  confident  in  insurance 
companies  if  they  disclosed  their  reserves 
in  full.  But  surely  that  is  not  the  point. 
The  point  is  what  happens  in  a year’s 
accounts.  Would  you  think  there  would 
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be  any  harm  to  an  insurance  company  in 
a year  in  which  investment  values  moved 
by,  say,  10  per  cent,  and  its  effects  were 
disclosed?  What  would  the  headlines  be 
if  one  insurance  company  disclosed  a 
gain  or  a loss  in  the  year  of  £100  m.? 
Would  that  not  produce  criticism  of  the 
company  and  could  it  not  be  misleading? 

Mr.  Bird : I would  not  have  thought 

so.  I would  not  have  imagined  that  the 
picking  up  of  the  apparent  paper  profit 
in  one  year  in  a popular  newspaper  head- 
line would  be  damaging  to  the  business. 
On  the  contrary,  it  might  be  helpful  to  it. 
At  least  one  office  does  this  and  I am  not 
sure  it  has  suffered  greatly  from  the  dis- 
closure in  one  direction  or  the  other. 

Mr.  Hirsch : If  I might  just  add,  in  1952 
the  banks  first  started  showing  their 
investments  sometimes  above  market 
value  and  disclosing  in  a marginal  note  the 
depreciation  they  had  taken.  There  really 
was  hardly  a stir. 

1144.  Those  were  short,  redeemable 
securities  which,  it  was  known,  would 

recover  in  a short  period  of  years? 

Mr.  Bird:  Not  all  of  them  as  short  as  they 
should  have  been. 

1145.  Professor  Gower:  Could  I follow 
up  the  question  of  no  par  preference 
shares.  There  is  a company  at  the 
moment  which  has  shares  on  tap  which  it 
describes  as  9 per  cent,  preference  shares, 
9 per  cent.  5s.  preference  shares.  These 
are  issued  at  6s.  3d.  So  that  the  9 per  cent, 
is  not  really  9 per  cent,  as  a sophisticated 
investor  will  no  doubt  see.  If  he  reads 
right  through  the  prospectus  he  will  see 
in  the  very  small  print  that  in  the  event  of 
winding  up  or  return  of  capital  he  will 
get  the  capital  paid-up.  If  he  is  very 
experienced  he  knows  that  is  5s.  and  not 
6s.  3d.  If  that  company  had  to  issue  no 
par  preference  shares  it  would  have  to 
say  that  the  preference  shares  carried  a 
dividend  of  so  many  pence  per  annum  and 
that  in  the  event  of  winding  up  or  return 
of  capital  the  investor  would  get  5s.  back. 
Would  that  not  be  much  more  helpful  to 

the  investor? 1 suppose  it  would. 

More  helpful  to  the  investor  would  be 
avoidance  of  9 per  cent,  preference  shares 
such  as  you  have  described. 

1146.  Could  I turn  to  another  question, 
dealings  by  people  in  their  own  shares  at 
a time  when  there  is  a take-over  bid  or 


merger  pending.  Could  I illustrate  what 
I have  in  mind  by  referring  to  two  extracts 
from  The  Times  of  last  week.  The  first 
said  this.  Yesterday  the  chairman  of 
such  and  such  a company  had  merger  dis- 
cussions with  another  company.  This 
explains  the  recent  rise  in  the  5s.  shares 
from  18.?.  6d.  only  a week  ago  to  22 s.  6d. 
yesterday  before  the  announcement.  And 
then  two  days  later  you  have  reference  to 
another  case  where,  it  is  said,  there  has 
been  no  announcement  that  merger  talks 
were  in  progress  during  the  time  when  the 
company’s  ordinary  issues  had  risen  from 
about  25 s.  on  August  1st  to  33?.  on 
September  1st  and  44 s.  on  Thursday,  the 
night  before  the  news  of  such  talks 
was  officially  made  known.  What  The 
Times  is  saying  here  is  that  people  who 
have  inside  information  have  been  dealing 
in  these  shares  in  a sufficiently  big  way  to 
have  caused  in  one  case  a rise  of  20  per 
cent,  in  a week  and  in  another  case  a rise 
of  76  per  cent,  in  two  months.  Do  you 
think  that  this  is  an  abuse  which  the  law 

should  try  to  do  something  about? 

Yes,  I am  sure  it  is  an  abuse,  if  the 
innuendoes  of  The  Times  and  the  con- 
struction you  put  on  them  are  justified. 

1 147.  What  other  construction  is  there  ? 
There  is  at  least  one  alternative  con- 
struction— that  people  outside  the  actual 
operations  had  come  to  regard  them  as 
possible.  It  does  not  necessarily  follow 
that  it  was  directors  or  officers  of  the 
companies  involved  who  were  dealing  in 
the  shares. 

1148.  I am  not  suggesting  it  was 
directors  or  officers  but  surely  some  people 
had  inside  information;  it  could  not  just 
be  an  intelligent  guess  to  bring  about  a 
rise  of  20  per  cent,  in  one  case  and  76 

per  cent,  in  the  other. It  sometimes 

can  be  partly,  if  not  wholly,  explained  in 
that  way;  and  particularly  if  the  shares 
concerned  are  a very  poor  market  you 
get  a correspondingly  pronounced  rise  in 
prices.  I appreciate  your  point  entirely. 
It  seems  to  me  that  the  only  way  of 
meeting  this — and  I have  often  thought 
this  desirable — is  the  complete  recording 
and  publication  and  regular  inspection  of 
dealings  by  directors  in  the  shares  of  their 
companies. 

1 149.  Would  you  not  have  to  go  further 
than  just  directors?  The  American  law 
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relates  to  directors,  officers,  and  any 
shareholder  holding  10  per  cent,  or  more 

of  the  issued  shares. -Yes,  but  you 

would  also  like  to  know  something  beyond 
even  that— the  activities  of  solicitors’ 
clerks,  people  in  printing  shops  and  so  on, 
who  may  get  to  know  about  this  kind  of 
transaction  at  a pretty  early  stage— even 
secretaries  and  typists,  I suppose. 

1150.  Would  you  think  it  would  be 
useful  to  this  Committee  if  the  Board  of 
Trade  could  take  one  example  of  this — 

I am  not  suggesting  this  necessarily — and 
appoint  an  inspector  to  find  out  how  this 
occurred  in  order  that  they  could  give  us 
this  information  which  we  could  then 
consider? 1 think  that  would  be  per- 

fectly reasonable.  I would  only  make 
this  suggestion,  that  you  should  also  ask 
the  Board  of  Trade  to  examine  a case,  of 
which  there  are  many,  where  this  has  not 
occurred  and  discover  just  why  it  occurred 
in  the  one  case  and  not  in  the  other.  I 
am  very  much  impressed  not  only  by 
cases  of  the  kind  which  you  have  men- 
tioned but  also  by  the  considerable 
number  of  cases  where  delicate  and  very 
large  negotiations  go  on  and  of  which 
not  a whisper  is  heard.  I think  this  is  as 
commendable  to  the  business  community 
and  significant  of  the  integrity  of  directors 
as  these  other  cases — if  there  is  any  mal- 
practice there — are  the  opposite. 

1151.  One  of  the  troubles  surely  is  that 
with  a straightforward  merger  I imagine 
that  City  opinion  would  say  this  sort  of 
dealing  is  most  improper.  On  the  other 
hand,  on  a take-over,  I doubt  if  City 
opinion  would  say  that  it  would  be 
wrong  if  the  directors  suddenly  learned 
somebody  was  buying  a lot  of  shares, 
presumably  with  a view  to  a take-over, 
and  went  out  and  increased  their  holdings. 
Take  the  case  of  the  Savoy  Hotel  which 
you  have  quoted  yourself.  When  the 
Savoy  Hotel  directors  realised  that  Mr. 
Samuel  and  Mr.  Clore  were  apparently 
about  to  make  a take-over  bid,  their 
immediate  reaction  was  to  increase  their 
own  holdings  in  order  to  stave  off  the 
take-over  bid.  As  I say,  nobody  thought 
this  was  improper.  But  since  they  knew 
of  the  take-over  bid  they  ran  precious 
little  risk,  the  shares  were  almost  certain 
to  go  up,  even  if  they  did  not  stave  off  the 
take-over  bid,  they  were  on  to  a good 
thing;  and  it  would  not  be  frowned  upon? 


1 think  directors  are  entitled  to 

compete  against  another  buyer  in  the 
market. 

1152.  It  is  a little  hard  on  the  share- 

holder who  has  not  got  the  information 
which  the  director  has  and  presumably 
would  not  have  sold  his  shares  if  he  had 
realised  that  because  of  what  was  happen- 
ing they  were  suddenly  going  up  astro- 
nomically?  But  at  some  fairly  early 

stage  the  shareholder  will  know  what  is 
going  on. 

1153.  Two  months  later. It  depends 

on  what  arrangements  you  make  about 
take-over  bids,  at  what  stage  you  require 
directors  to  disclose  to  shareholders  that 
something  is  in  the  wind. 

1154.  Yes.  Coming  back  again,  the 
City  code  on  this  more  or  less  suggests 
that  you  should  not  make  any  announce- 
ment until  the  thing  is  pretty  firm,  would 
you  agree  with  that?  In  the  meantime 
the  directors  are  in  a position,  if  they  are 
so  minded,  to  have  dealings  themselves 
with  information  that  the  general  body  of 

shareholders  lacks? That  is  true,  but 

the  same  applies  to  the  position  of  direc- 
tors at  any  stage  through  the  year,  even 
in  the  absence  of  any  question  of  a bid. 

1155.  You  do  think  there  is  a problem 

here  ?- There  is  a problem  always  about 

the  integrity  of  directors  and  how  they 
preserve  the  distinction  in  their  own  minds 
between  the  responsibilities  which  they 
have  towards  their  shareholders  and 
towards  the  company  which  they  serve. 
This  can  on  occasion  be  embarrassing  for 
them,  but,  it  is  less  than  is  commonly 
supposed  an  opportunity  they  seize  for 
making  money  though  these  opportunities 
do  occur  and  are  sometimes  taken. 

1156.  Mr.  Brown : Would  you  not  say 

it  was  the  City  code  that  directors  and 
officers  would  be  misbehaving  if  they 
bought  shares,  on  the  knowledge  that  a 
take-over  bid  was  on,  simply  in  order  to 
make  a profit? Certainly. 

Mrs.  Naylor:  But  is  it  to  make  a profit 
or  is  it  to  stave  off  a bid? 

1157.  Chairman:  There  is  one  question 
I should  have  asked  and  that  is  your  views 
about  the  United  States  Securities  and  Ex- 
change Commission  (S.E.C.)  and  I gather 
you  do  not  view  any  such  institution  as 

233 
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that  as  really  called  for  in  this  country 
because  enough  protection  is  given  by  the 
Companies  Act  and  the  rules  of  the  Stock 
Exchange? Yes,  Sir. 

1158.  Have  you  considered  the  case  of 
the  person  who  may  buy  an  unquoted 
share  which  has  never  therefore  received 
the  blessing  of  the  Stock  Exchange?  He 

loses  that  degree  of  protection? That 

is  so. 

1159.  Can  you  suggest  anything  to 

substitute  for  it? No.  I would  think 

any  person  who  buys  an  unquoted  share 
is  likely  to  be  a sufficiently  sophisticated 
investor  to  make  all  the  appropriate 
enquiries — though  some  inexperienced  in- 
vestors may  be  taken  in  by  offers  of 
unquoted  shares. 

1160.  But  it  is  a point,  is  it  not,  that 
there  must  be  transactions  in  unquoted 
shares  where  the  person  investing  does 
not  get  the  same  degree  of  protection  as 
he  would  when  he  buys  a quoted  share? 

1 suppose  the  biggest  risk  is  where 

something  which  purports  to  be  a share 
really  amounts  to  little  more  than  a 
deposit  receipt  for  money. 

1161.  But  surely  you  may  have  shares 
that  are  unquoted  for  perfectly  good 
reasons,  there  may  not  be  enough  shares 
to  make  a market  and  the  Stock  Exchange 
would  not  grant  a quotation  in  those 

circumstances,  as  I understand  it? 

Certainly.  But  I am  not  sufficiently  con- 
versant with  the  S.E.C.  to  be  certain 
whether  that  would  avail  to  cover  the 
case  of  unquoted  securities. 

Chairman : Yes,  I see.  I do  not  know  if 
Professor  Gower  could  help  us  on  that  ? 

Professor  Gower:  S.E.C.  regulations 
would  come  into  operation  only  if  the 
issue  was  made  in  more  than  one  State. 
If  it  was  limited  to  one  State  the  S.E.C. 
would  not  come  in. 

Chairman : Where  it  did  come  in  the 
S.E.C.  would  require  full  disclosure? 

Professor  Gower : Yes. 

1162.  Chairman : Finally,  there  is  your 

three  wise  men  suggestion  which  opens  up 
most  pleasing  vistas.  Do  you  have  in  mind 
a body  constituted  by  the  President  of  the 
Board  of  Trade  to  consider  questions  of 
company  law  arising? Yes. 


1163.  A sort  of  company  law  reform 
committee  which  would  either  have 
matters  referred  to  it  by  the  Department 
or  would  itself  report  something  that  is 
developing  in  practice  which  seemed  rather 
debatable  and  to  get  terms  of  reference 

to  express  a view  about  that? Quite 

so. 

1164.  And  so  build  up  a body  of 

authoritative  opinion,  so  to  speak? 

Yes. 

1165.  Which  later  on  perhaps,  as  edu- 
cation of  the  public  in  these  matters  is 
advanced,  might  be  given  effect  by 

statute;  that  is  your  conception? Yes; 

it  has  some  analogy  in  my  conception 
with  the  Committee  on  Law  Reform. 

1166.  That  Committee  roves  far  and 
wide  because  problems  of  law  of  all  kinds 
are  submitted  to  it.  This  would  be  the 
same  sort  of  thing,  only  directed  to 
company  law?- — Yes,  and  not  neces- 
sarily restricted  to  company  law.  Com- 
pany practice  and  good  manners  could  be 
a helpful  part  of  its  work  too. 

1167.  Professor  Gower:  Surely  the 
Board  of  Trade  do  have  two  standing 
committees  at  the  moment  ? As  I under- 
stand it  they  merely  act  when  the  Board  of 
Trade  refer  particular  problems  to  them. 
You  would  want  this  enlarged  and  given 

a right  to  start  things  itself? 1 would 

not  argue  for  a large  committee.  I would 
much  prefer  to  have  a small  committee  of 
a relatively  informal  but  continuing  kind. 

1168.  Mr.  Bingen : Would  you  think 
there  is  something  to  be  said  for  a code 
of  practice  as  opposed  to  statutory  obliga- 
tions, so  that  recommendations  could  be 
made  that  this,  that  or  the  other  course  of 
action  should  be  regarded  as  unethical. 
The  sort  of  views  that  the  Institute  of 
Directors  have  in  the  past  put  forward 
but  promulgated  authoritatively.  This 
might  be  a useful  alternative  where  you 

cannot  legislate  easily? That  would  be 

very  helpful.  This  goes  to  the  nature  of 
the  document  which  we  have  submitted 
to  you,  Sir.  We  have  been  anxious  to  get 
improvement  but  sceptical  or  nervous,  in 
many  cases,  whether  improvement  could 
usefully  be  sought  through  the  law.  That 
is  the  continuing  dilemma  in  all  this.  It 
is  not  solely  a matter  of  law  but  also  a 
matter  of  good  business  practice. 

1169.  Mrs.  Naylor:  Going  back  to  the 
question  of  filing  accounts  by  all  private 
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companies,  I was  attracted  by  Sir  George 
Erskine’s  proposition  that  balance  sheets 
should  be  tiled.  For  three  reasons— the 
first  not  very  important — that  we  have  a 
precedent  that  when  for  the  first  time 
public  companies  had  to  file  accounts  in 
1909  they  did  not  have  to  file  a profit  and 
loss  account.  The  other  more  important 
reasons,  on  which  I would  like  your  views, 
are  that  it  does  meet  to  quite  a consider- 
able extent  the  interests  of  creditors,  and 
also  to  a certain  extent  the  desires  of  the 
proprietors  of  private'  companies  who 
object  to  disclosure  because  it  would 
reveal  to  their  competitors  and  to  then- 
relatives  the  magnitude  of  recent  profits. 

These  are,  I agree,  relevant  and 

acceptable  points.  Whether  you  should 
settle  for  a balance  sheet  only  or  whether 
you  should  go  on  and  ask  for  the  profit 
and  loss  account  is  a point  of  genuine 
argument.  If  you  get  a balance  sheet  you 
are  doing  all  right.  If  you  get  to  the  point 
of  including  profit  and  loss  account  too 
you  are  doing  splendidly. 

1170.  Mr.  Lawson:  The  balance  sheet 

does,  of  course,  include  the  balance  on 
the  profit  and  loss  account. Yes. 

1171.  Comparing  the  balance  sheet, 
one  year  with  the  previous  year,  you  can, 

in  fact,  see  the  trend  of  profits  ? Y ou 

can  get  some  notion  of  what  has  been 
going  on. 

1172.  The  auditor  has  to  take  responsi- 
bility for  that. Yes. 

1173.  Mrs.  Naylor : I am  getting  the 
feeling  that  the  evidence  before  this  Com- 
mittee— the  proposals  for  changes — could 
be  classified  under  three  heads.  One 
concerns  changes  in  the  enforcement  of 
the  law.  The  second  concerns  changes 
designed  towards  specific  and  practical 
ends,  such  as  more  disclosure  to  individual 
shareholders.  The  third  concerns  changes 
to  get  rather  diffuse  ends  such  as  more 
effective  control  by  shareholders,  and  this 
is  difficult  because  it  involves  determining 
the  philosophical  basis  of  the  privileges 
of  incorporation.  Your  evidence  was 
illuminating  on  that  subject  but  I wonder 
whether  you  would  elaborate  on  it  a little 
because  I am  still  left  uncertain  in  my 
mind  in  whose  interests  the  directors  are 
supposed  to  act.  Is  it  the  staff,  is  it  the 
shareholders,  is  it  the  community  or  is  it, 
as  I think  you  suggest,  the  undertaking; 


and  when  you  talk  about  the  directors’ 
responsibility  to  the  undertaking  I feel 
it  is  slightly  playing  with  words,  or  at  any 
rate  that  you  can  only  determine  the 
interests  of  the  undertaking  within  the 
limits  of  a measured  time:  either  short 

term,  long  term  or  indefinite  term. 1 

think  your  time  scale  is  important  here. 
At  the  limit  of  that  horizon  there  is  the 
possibility  of  a check  on  arbitrary  beha- 
viour by  directors  who  would  otherwise 
be  in  the  strict  meaning  of  the  word 
irresponsible.  They  are  subject  to  the 
Companies  Act  but  they  are  not  respon- 
sible in  detail  for  what  they  do  within  the 
law.  In  the  end,  the  shareholders,  with 
some  help  maybe  from  the  Press,  can  make 
a great  fuss  and  get  things  changed.  The 
things  that  really  keep  directors  working 
efficiently  are  firstly,  their  sense  of  obliga- 
tion to  an  organisation,  to  a company,  to 
a thing  which  combines  the  interests  of 
staff,  customers  and  shareholders,  in  a 
very  mixed  up  way,  but  probably  staff 
first,  customers  next  and  shareholders 
last.  There  is  in  most  directors’  minds 
some  sense  of  social  and  personal  obliga- 
tion coupled  with  the  urge  for  improve- 
ment and  profit.  If  they  do  not  fill  these 
responsibilities  satisfactorily  a sufficient 
number  of  shareholders,  a sufficient  num- 
ber of  financial  journalists,  a sufficient 
number  of  competitors,  will  urge  them  or 
move  in  to  do  something  different.  How 
long  this  process  takes  no-one  can  tell 
but  it  does  not  stretch  on  indefinitely. 
Even  for  a biggish  company  in  what 
appears  to  be  an  unassailable  position 
things  can  go  terribly  wrong  very  quickly. 
This  kind  of  criticism,  this  opposition, 
this  moving  in  by  other  forces  to  take 
over  from  an  unsatisfactory  or  incompe- 
tent board  does  work  in  a remarkable 
number  of  important  cases.  Boards  are 
generally  much  more  alive  to  their  public 
responsibilities  in  the  broadest  sense  than 
ever  before  in  this  country.  This  complex 
of  law,  practice  and  social  pressures  is 
tending  to  produce  better  behaviour  and 
a higher  standard  of  business  practice  than 
we  have  ever  known. 

1174.  Mr.  Scott : Just  one  small  point 
on  take-over  bids.  Your  recommenda- 
tion is  that  the  bidder  should  give  some 
broad  outline  of  the  policy  he  intends  to 
pursue.  Although  that  probably  is  an 
excellent  idea  to  lay  down  as  a principle, 

235 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


21  st  October,  1960]  mr.  r.  e.  bird,  mr.  g.  lee  and  mr.  f.  hirsch 


[' Continued 


do  you  think  in  fact  a bidder  might  find 
considerable  difficulty  in  framing,  when 
he  makes  his  offer,  a policy  statement 
depending  as  it  must  on  so  many  things; 
the  number  of  shares  he  gets  for  one  thing, 
what  he  finds  when  he  gets  into  the 
business  in  relation  to  its  outside  commit- 
ments, and  things  of  that  sort?  Is  it  not, 
in  fact,  imposing  rather  a serious  and 
difficult  responsibility  on  a bidder  and  is 
it  really  justified  as  far  as  the  shareholder 
is  concerned?  He  is  offered  a price  for 
his  share.  Is  he  entitled  to  say  “ If  Ido  not 
accept  this  bid  I shall  be  remaining  in  a 
company  where  the  bidder  has  told  me  he 
proposes  to  follow  such  and  such  a 
policy.”  ? I am  not  quite  sure  in  whose 
interests  the  recommendation  is  made  and 
would  you  like  to  comment  on  my  view 
at  any  rate  that  that  could  impose  a very 

difficult  responsibility  on  a bidder? 1 

suppose  it  could,  yes.  But  bidder  A may 
seek  to  take  over  B in  order  to  expand  B, 
or  at  the  other  extreme  just  to  close  B 
down.  Between  those  two  extremes  there 
is  a pretty  relevant  field  for  any  share- 
holder who  has  the  option  of  selling  out 
to  the  bidder  or  staying  as  a minority 
shareholder. 

1175.  Would  you  draw  a distinction 
between  the  case  where  the  bidder  is 
offering  cash  and  where  he  is  offering 
shares  in  his  company,  which  will  give  the 
offeree  a continuing  stake  in  the  combined 
business? 1 can  see  that  kind  of  dis- 

tinction could  be  drawn. 

Mr.  Lee : The  thing  that  seems  here  to 
be  of  concern  is  that  occasionally  a bidder 
will  take-over  a company  and  then  use  its 
assets  in  order  to  provide  the  eventual 
finance  for  the  bid  he  has  to  meet.  I feel 


that  if  it  is  the  bidder’s  intention  to  take 
out  this  money  and  use  it  to  finance  the 
bid  then  that  should  be  made  clear  to  the 
shareholders. 

1176.  There  again  you  get  extreme 
cases.  It  is  easy  to  cite  that  one.  Would 
you  not  get  a large  number  of  indeter- 
minate cases?  He  might  decide  to  dis- 
continue one  branch  of  a company’s 
activities  because  when  he  gets  into  the 
saddle  he  finds  it  is  not  lucrative,  and  he 
may  sell  the  assets  and  may  use  the  money 
to  defray  the  cost  of  the  acquisition;  a fact 
he  may  have  been  unaware  of  when  he 
made  his  bid  and  not  his  original  intention. 

1 agree  it  would  be  very  difficult  to 

distinguish  but  I think  it  is  still  possible 
in  broad  outline  for  the  directors  to  give 
some  indication  of  what  they  are  going 
to  do. 

1177.  Is  it  really  going  to  be  helpful  to 
the  shareholders  to  give  them  broad 
general  statements  of  intent  such  as 
“ integrating  the  businesses  for  the  benefit 

of  the  whole  ’*?■ Mr.  Bird'.  I agree  they 

do  not  mean  a lot.  But  to  go  back  to  my 
earlier  example,  if  it  were  clearly  in  his 
mind  that  he  was  going  to  liquidate  the 
second  company  that  would  have  been 
highly  relevant  for  shareholders  to  know. 
He  cannot  do  much  more  in  the  normal 
course  when  he  is  taking  over  a business 
in  order  to  integrate  than  say  “ we  hope 
to  forge  ahead  as  a combined  show  ”. 

Chairman : Gentlemen,  we  are  very 
much  obliged  to  you  for  your  memoran- 
dum and  for  the  help  you  have  given  us 
this  morning.  I do  not  think  anyone  has 
any  more  questions  to  ask.  Thank  you 
very  much  indeed. Thank  you,  Sir. 


(The  witnesses  withdrew .) 
(Adjourned  until  2 p.m.) 


Professor  E.  V.  Morgan  called  and  examined 


1178.  Chairman : Professor  Morgan,  we 
are  all  most  obliged  to  you  for  your 
memorandum  and  for  coming  to  help  us 
today.  You  are  Professor  of  Economics 

in  the  University  of  Wales  ? That  is  so 

— the  University  College  of  Swansea, 
which  is  a college  of  the  University  of 
Wales. 


1179.  Your  interests  mainly  lie  in  the 
accountancy  side  of  this  discussion,  I 
think. In  my  memorandum  I con- 

centrated mostly  on  that  side  because,  as 
you  know,  I am  no  lawyer  and  I felt  that 
most  of  the  headings  in  the  annexes  to 
the  Secretary’s  letter  were  things  of  which 
I did  not  have  enough  legal  knowledge  to 
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be  able  to  offer  an  opinion  that  would  be 
useful  to  you. 

1180.  I have  two  questions  to  ask  you 
and  then  I will  ask  Mr.  Lawson  to  discuss 
the  accountancy  questions  with  you.  My 
first  question  is  this:  you  consider  that 
share  registers  should  be  required  to  dis- 
close the  beneficial  ownership  of  all  shares  ? 
Yes. 

1181.  Would  you  agree  that  would  be 

a very  formidable  undertaking  for  one  of 
those  companies  with  thousands  of  mem- 
bers?  1 had  not  really  considered  how 

much  labour  would  be  involved.  I think 
other  people  are  more  expert  than  I am 
on  that.  I think  it  would  probably  involve 
some  labour,  but  it  would  probably  be 
worth  a good  deal  if  one  could  have  the 
information. 

1182.  So  your  position  really  is  that 
you  are  in  favour  of  disclosure  so  far  as 
it  is  reasonably  practicable  to  disclose? 
Yes. 

1183.  The  second  question  is  directed 
to  methods  of  ascertaining  beneficial 
ownership  up  to  a point,  without  going  to 
the  length  of  having  a complete  register. 
One  suggestion  which  has  been  made  is 
that  disclosure  might  be  required  of 
beneficial  ownership  of  shareholdings 
above  a certain  size,  say  10  per  cent,  of  the 
total  shares  of  the  class.  That  would 
restrict  the  enquiry  to  some  extent,  would 

it  not? Yes,  10  per  cent,  of  the  total 

share  capital  of  the  company? 

1184.  Well  it  could  be  10  per  cent,  of 

the  share  capital  of  a particular  class  or 
of  the  entire  issued  capital. Yes. 

1185.  That  is  one  suggestion.  Would 
you  consider  that  to  be  a good  move 

towards  the  desired  object? 1 would 

have  thought  10  per  cent,  might  be  rather 
high,  because  one  of  the  things  that  seems 
to  me  undesirable — the  most  important 
thing — is  that  people  shelter  behind  vari- 
ous devices  to  acquire  a controlling 
interest — or  at  least  somewhere  near  a 
controlling  interest — in  a firm  without  the 
possibility  of  this  becoming  general  know- 
ledge. I would  have  thought  that  10  per 
cent,  would  still  leave  it  open  to,  say, 
three  or  four  people  acting  together  to 
acquire  a very  formidable  holding  in  a 
company.  I do  not  know  whether  it  would 
be  possible  to  take  a smaller  figure,  say 


5 per  cent.,  or  even  3 per  cent.,  without 
adding  inordinately  to  the  labour  involved. 

I would  like  that  percentage  figure  to  be 
as  small  as  is  compatible  with  a reason- 
able amount  of  labour. 

1 1 86.  Then  there  is  this  suggestion,  that 
the  Board  of  Trade  might  be  required  to 
investigate  and  publish  details  of  the 
beneficial  ownership  of  shares  in  a com- 
pany, on  the  request  of  the  directors:  that 
would  be  an  enlargement  of  the  existing 
power  of  the  Board  of  Trade  to  appoint 
an  inspector  to  conduct  that  form  of 

enquiry. On  request  by  the  directors 

only? 

1187.  Yes,  the  directors  would  be  able 
to  put  the  Board  of  Trade’s  powers  in 
motion,  so  to  speak:  but  of  course  it 
might  be  said  that  it  could  be  done  really 
only  after  the  mischief  to  be  guarded 

against  had  been  achieved. Again,  I 

would  have  preferred  to  have  seen  the 
power  extended  rather  more  widely  than 
just  to  the  directors — perhaps  to  a number 
of  shareholders,  or  to  shareholders  holding 
a certain  proportion  of  shares. 

1188.  There  is  a power  already  for  the 
Board  of  Trade  to  make  such  an  enquiry 
on  the  application  of  not  less  than  200 
members  or  of  members  holding  not  less 
than  1/1 0th  of  the  shares  issued.  So  this 
suggestion  would  make  the  procedure 
probably  quicker  and  less  cumbersome, 
because  it  would  only  be  necessary  for  the 

directors  to  ask. The  proposal  is  to 

give  the  directors  this  right,  whilst  re- 
taining the  existing  rights  of  shareholders, 
I presume  ? 

1189.  Oh  yes:  if  anything  of  the  kind 
were  adopted  it  would  be  an  additional 

one. 1 would  have  thought  that  would 

have  been  a useful  thing  to  do. 

1190.  And  what  would  you  say  if  the 

directors  themselves  were  given  power  to 
make  this  investigation  on  their  own 
responsibility,  so  to  speak? The  diffi- 

culty I see  about  that  is,  what  would  be  the 
procedure?  You  would  propose  to  give 
the  directors  the  legal  right  to  require  the 
disclosure  of  the  beneficial  ownership  by 
any  registered  holder,  if  that  was  not 
obvious  from  the  register — is  that  it? 

1191.  If  it  was  going  to  work  at  all  the 

directors  would  have  to  have  power  to 
require  disclosure. It  seems  to  me  a 
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little  unusual  and  possibly  undesirable  to 
give  one  private  person  that  sort  of  power 
of  enquiry  into  the  affairs  of  another. 
Quite  frankly,  I had  not  considered  this 
point  before,  and  my  first  reaction  to  it  is 
that  if  it  was  going  to  be  done  it  would  be 
better  to  have  it  done  under  some  official 
sanction  rather  than  by  people  who  happen 
to  be  directors  of  a particular  company. 

1192.  I quite  see  the  force  of  that.  Has 
it  occurred  to  you  how  easily  any  require- 
ment as  to  the  disclosure  of  beneficial 

ownership  can  be  avoided  ? 1 can  think 

of  a number  of  ways  in  which  it  can  be 
avoided  although  I am  not  sure  I would 
regard  that  as  necessarily  a good  argument 
against  requiring  it.  One  should  not  have 
laws  which  one  does  not  enforce,  but  the 
law  does  set  a standard  of  conduct,  does 
it  not?  And  I would  have  felt  that  even 
if  one  could  evade  it,  it  would  have  the 
merit  that  many  people,  who  now  regard 
this  sort  of  concealment  as  permissible, 
would  refrain  from  doing  it  if  it  were 
contrary  to  the  law — or  at  least  I would 
hope  so. 

1193.  Yes,  if  you  enact  it  as  the  law  you 
hope  for  the  best,  and  you  hope  that  the 

majority  will  be  amenable? Yes.  I 

imagine  it  is  again  a question  of  how  far 
this  goes,  but  any  law  can  be  evaded  and 
is  evaded  to  some  extent.  No  law  is 
100  per  cent,  effective,  unfortunately. 

1194.  The  kind  of  thing  that  might 

happen  would  be  a delay  in  the  registra- 
tion of  transfers  and  then  passing  them 
over  at  the  critical  moment;  this  might 
defeat  investigation. Yes. 

1195.  And  then  the  beneficiary  might 
be  a company  and  the  beneficial  interest 
in  that  company  might  be  extended  to 
one  does  not  know  how  many  people? 
And  finally  the  question  of  bearer  docu- 
ments— share  certificates  to  bearer,  and 
that  kind  of  thing.  That  would  create  a 

difficulty,  would  it  not? Yes,  I cannot 

see  how  one  could  get  over  that.  Am  I 
not  right  in  thinking  that  at  present  at 
any  rate,  the  number  of  companies  which 
issue  bearer  shares  is  small? 

1196.  I believe  they  are  on  the  decline 
with  companies:  they  are  expensive  in 
stamp  duty  too.  But  anyhow  I do  not 
think  I need  trouble  you  further  on  this 
aspect  of  the  matter.  It  is  your  view  that 
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disclosure  is  eminently  desirable,  so  far  as 
it  is  reasonably  practicable — would  that 

really  represent  your  view  about  it? 

That  is  my  feeling.  I feel  strongly  it  is 
desirable.  I know  there  are  a great  many 
difficulties,  and  many  of  your  witnesses  will 
have  far  more  knowledge  of  this  than  I 
have;  but  so  far  as  it  is  practicable  I would 
certainly  regard  it  as  desirable. 

1197.  Can  I formally  summarise  your 
view  about  charitable  and  political  dona- 
tions in  this  way — that  you  take  a liberal 
view  of  both  these  kinds  of  payments  but 
consider  they  should  be  disclosed  to  the 

shareholders  in  the  accounts? Yes, 

that  would  be  my  view.  Again,  if  one 
was  thinking  of  the  amount  of  labour 
involved,  if  the  company  gave  a donation 
to  the  local  cricket  club  I do  not  know 
that  I would  necessarily  want  to  put  that 
in:  but  possibly  above  a certain  limit  I 
would  be  in  favour  of  putting  it  in. 

1198.  One  would  not  need  to  put  in  the 

trifling  things,  but  any  payments  of  conse- 
quence would  go  in? One  might  have 

a financial  limit,  possibly  a figure  of  more 
than  £1,000,  or  whatever  the  figure  was 
which  was  thought  reasonable. 

Chairman : Thank  you.  Then  I ask  Mr. 
Lawson  to  take  up  the  questioning  on  the 
accountancy  side. 

1199.  Mr.  Lawson:  Professor  Morgan, 
you  have  made  quite  a number  of  com- 
ments about  the  valuation  of  fixed  assets? 
Yes. 

1200.  And  you  say  the  main  object  of 

attaching  a value  to  fixed  assets  in  a 
balance  sheet  is  to  enable  those  who  are 
directing  or  investing  in  a firm  to  compare 
the  return  on  their  capital  with  what  is 
obtainable  elsewhere:  that  is  one  of  your 
reasons,  is  it  not,  for  attaching  a value  to 
fixed  assets? Yes. 

1201.  As  you  know,  normally  stock- 

brokers and  other  financial  advisers  calcu- 
late the  ratio  of  earnings  to  the  market 
price  of  the  shares  ? Yes. 

1202.  So  that  the  point  of  view  is  held 
that  that  is  a figure  which  is  of  more  value 
to  the  shareholders  than  a ratio  of 
earnings  to  the  assets  employed  in  the 
business.  Would  you  care  to  comment 

on  that  ? 1 would  agree  that  it  is  a very 

valuable  indication.  I do  not  think  I 
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would  be  prepared  to  say  that  any  one 
indicator  is  necessarily  of  more  or  less 
value  than  another,  but  I think  the  point 
is  that  if  one  is  to  make  an  assessment, 
which  is  as  accurate  as  possible,  of  the 
potential  value  of  an  investment,  one 
requires  a number  of  indicators.  The 
difficulty  I see  about  the  conventional 
earnings  yield,  or  dividend  yield,  apart 
from  the  fact  that  it  is  well  out  of  date 
for  a large  part  of  the  year,  is  the  fact  that 
market  valuations  can  be  influenced  by  a 
number  of  other  factors.  For  example, 
if  a company  has  the  reputation  for  pur- 
suing a conservative  dividend  policy  its 
shares  tend  to  stand  lower  than  the  shares 
of  a company  with  apparently  equal 
earnings  and  earnings  prospects,  but  whose 
directors  are  rather  more  lavish  in  their 
distribution.  There  are  sometimes  other 
factors  which  affect  the  market  price  such 
as  the  view  taken  of  the  management  so 
that  I would  have  said  the  earnings  yield 
given,  by  the  market  is  an  indicator  and  a 
valuable  one,  but  if  one  had  more  accurate 
valuations  of  capital  employed  I would 
have  thought  that,  too,  would  have  been 
an  indicator  which  would  have  been  very 
valuable  to  compare  with  the  traditional 
earnings  or  dividend  yield. 

1203.  I am  wondering  whether  that 
indicator  is  really  required  for  the  same 
purpose.  I can  see  it  might  be  useful  to 
try  and  form  an  opinion  as  to  the  efficiency 
of  the  management  by  comparing  the 
earnings  to  the  capital  which  they  are 
using  in  the  business;  and  that,  of  course, 
is  for  a very  different  purpose  than  that 
of  the  shareholder,  who  is  trying  to  assess 
whether  he  is  paying  a fair  price  for  the 
shares.  Do  you  think  it  is  useful  for  that 

second  purpose  as  well? 1 would  have 

thought  the  two  were  closely  related,  are 
they  not?  I would  agree  with  you  on 
your  first  point,  but  I would  have  thought 
that  if  one  had  two  companies  with  com- 
parable capital  assets — assuming  that  one 
can  get  a true  valuation  of  them — and 
you  then  find  that  these  companies  are 
earning  very  different  rates  on  the  capital 
employed  in  the  business,  this  is  surely  a 
comment  either  on  the  quality  of  the 
management  or  on  the  fortunes  of  the 
industry  in  which  they  are  engaged  which, 
I would  have  thought,  would  have  been 
reflected  in  the  market  valuation  of  the 
shares.  If  it  is  so  reflected,  well  and  good ; 
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if  it  is  not,  I should  have  thought  it  would 
be  an  indication  that  something  was  wrong 
with  the  market  valuation;  and  it  is  a 
point  that,  as  an  additional  check,  it  is  an 
additional  way  of  making  sure  your  market 
valuation  is  as  objective  as  can  be. 

1204.  Of  course,  it  is  very  much  used 
by  management  itself  in  estimating  the 
desirability  of  embarking  on  a new  project 
or  laying  down  a new  factory,  but  there 
are  no  figures  published  of  this  type  so 
far  as  I know.  Do  the  financial  journa- 
lists and  others  make  comparisons  of  this 

kind  between  different  companies? 

Comparisons  of  earnings  based  on  the 
balance  sheet  value  of  assets?  I know  of 
no  published  ones  here:  I do  know  of 
investment  managers  of  financial  institu- 
tions that  do  a certain  number  of  calcula- 
tions of  this  kind  for  their  own  purposes, 
though  I think  they  place  very  limited 
reliance  on  them  because  of  the  difficulty 
of  valuing  assets. 

1205.  You  refer  in  your  paper  to  the 
difficulties  of  trying  to  arrive  at  a true 
comparison  of  capital  employed.  Have 
you  any  view  about  this  problem — where 
assets  are  very  old  you  tend  to  get  a very 
large  return  of  profit  in  relation  to  capital 
employed,  merely  because  the  assets  are 
old  and  have  therefore  been  written  down 
to  a very  low  figure.  Even  if  one  were  to 
take  quite  a different  basis  of  calculation 
or  valuation,  you  would  still  arrive  at  a 
very  low  figure  as  a value  for  an  asset 
which  had  only  another  few  years’  life  in 
it.  The  earnings  might  still  be  very  sub- 
stantial, and  therefore  you  might  get  a 
very  high  ratio  of  earnings  to  capital.  Do 

you  see  what  I mean? Yes,  I think  I 

see  the  point.  The  implication  behind  it, 
I take  it,  is  that  depreciation  allowances 
have  been  on  a generous  basis,  that  the 
asset  has  been  written  off  more  quickly 
than  it  has  in  fact  worn  out  or  become 
obsolete? 

1206.  Not  necessarily;  there  are  some 
assets  which  really  retain  their  earning 
capacity  almost  to  the  end  and  then  over- 
night they  are  replaced  by  some  completely 
new  asset,  which  takes  their  place  because 
of  the  new  techniques  which  have  been 
developed.  In  the  last  few  years  of  the 
life  of  that  old  asset  the  earnings  revenue 
will  be  very  high,  and  I am  putting  the 
point  really  that  there  is  great  difficulty 
in  interpreting  these  figures  of  earnings  in 
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relation  to  capital  employed.  It  has  to  be 

done  with  a certain  amount  of  care. 

Oh  yes,  with  a great  deal  of  care.  If  one 
is  thinking  of  a company  which  had  a 
large  part  of  its  capital  in  this  position,  it 
would  presumably  have  accumulated 
funds  to  cover  its  eventual  replacement, 
which  would  presumably  be  held  in  some 
form  of  fairly  liquid  assets  and  which 
would  show  up  in  the  balance  sheet. 
Clearly  one  could  not  simply  take  the 
return  on  the  value  of  the  fixed  assets 
which  are  employed  in  the  business — I do 
not  think  anyone  normally  does  this — 
but  if  the  asset  was  being  written  off  in  this 
way  and  was  on  the  point  of  replacement, 
would  not  the  funds  which  had  been 
accumulated  against  this  appear  in  the 
balance  sheet  ? And  would  not  the  careful 
and  serious  analyst  of  these  things  be 
able,  from  this  and  from  the  explanatory 
notes  which  would  presumably  appear, 
to  make  some  allowance  for  it?  I agree 
it  would  require  a great  deal  of  careful 
study. 

1207.  I think  the  experienced  analyst 
would  be  able  to  do  it,  but  the  only  point 
I am  making  is  that  these  figures,  as  a 
comparison  of  earnings  to  capital  em- 
ployed, have  to  be  taken  with  a great  deal 
of  reserve  and  are  not  figures  which  can 
be  presented  by  all  companies  in  a form 
which  would  necessarily  be  helpful  to  their 
own  shareholders.  That  is  really  the  point. 

They  have  a limited  value. 1 agree  they 

would  not  be  helpful  to  the  ordinary  small 
and  uninformed  shareholder.  On  the 
other  hand  my  feeling  is  that  you  have 
institutional  shareholders  who,  by  the 
scale  of  their  operations,  can  afford  to 
take  expert  advice.  You  have  a sufficient 
body  of  serious  financial  journalists  who 
are  making  it  their  business  to  offer  com- 
ment and  advice  to  small  investors,  who 
would  probably  have  neither  the  time  nor 
skill  to  go  into  these  things  for  themselves. 
If  you  make  the  information  available  in 
a form  which  the  reasonably  expert  or 
skilful  investment  manager  can  make 
sense  of,  you  are  going  quite  a long  way 
to  help  shareholders. 

1208.  I see.  Thank  you.  Do  you 

think  the  under-valuation  of  assets  in 
balance  sheets — particularly  land  and 
buildings — is  due  to  the  exceptional 
amount  of  inflation  we  have  had  over  the 
last  ten  or  twenty  years? That  is  a 


large  part  of  the  cause.  I would  have 
thought  that  in  a developing  community 
there  is  a general  tendency  for  property 
values  to  rise  over  a fairly  long  historical 
period,  even  in  the  absence  of  inflation. 
I believe  that  inflation  has  been  a major 
factor  for  the  last  twenty  years. 

1209.  And  you  limit  your  remarks 
largely  to  this  question  of  land  and 
buildings— you  would  say  that  rather 
different  considerations  apply  to  plant  and 

machinery? Yes,  I felt  that  probably 

so  far  as  plant  and  machinery  were  con- 
cerned the  difficulty  was  in  giving  a 
valuation  better  than  historical  cost  less 
depreciation — the  difficulty  was  probably 
insuperable;  whereas  with  land  and  build- 
ings I thought  it  was  probably  not. 

1210.  You  set  out  various  alternative 
methods  of  valuation,  but  you  do  not  seem 
to  refer  to  one  of  the  most  common 
methods,  namely  the  market  value  as 
between  a willing  buyer  and  a willing 

seller. 1 think  I refer  to  that  with 

regard  to  land  and  buildings.  I do  not 
think  I did  specifically  with  regard  to 
plant  and  machinery.  The  reason  for 
that  was  that  I did  discuss  at  some  length 
prospective  earnings,  and  I assumed— 
rightly  or  wrongly — that  if  one  had  a 
transaction  in  plant  and  machinery  as 
between  a willing  buyer  and  a willing  seller 
it  would  be  an  estimate  of  prospective 
earnings,  and  some  more  or  less  con- 
ventional capitalisation  of  that  figure 
appropriate  to  the  trade  concerned.  I 
think  I mentioned,  for  example,  the 
valuation  of  certain  professional  practices 
where  one  does  have  so  many  years’ 
purchase  applied  to  the  earnings  of  past 
periods. 

1211.  Yes.  I think  some  people  have 
drawn  a distinction  between  assets  which 
are  specific  to  the  business,  and  assets 
which  are  in  a sense  non-specific— in  the 
sense  that  they  have  a general  value — is 

that  not  so? Yes,  I think  so;  and  with 

reference  to  the  willing  buyer  and  willing 
seller  I think  I considered  that  point  as 
arising  simply  because  if  you  have  a very 
specific  asset,  transactions  in  which  are 
very  rare,  its  value  is  often,  to  some  extent, 
associated  with  the  personal  qualities  and 
know-how  of  the  people  running  it;  and 
it  becomes  very  difficult  to  decide  quite 
what  is  the  willing  buyer  and  willing  seller 
basis. 
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1212.  But  is  it  your  view,  as  regards 
non-specific  assets — or  at  least  non- 
specific land  and  buildings — that  the 
balance  sheet  should  disclose  the  approxi- 
mate value  of  those  assets  as  between  a 

willing  buyer  and  a willing  seller? -I 

would  regard  it  as  desirable  that  you 
should  have  a periodic  valuation  on  that 
basis  and  that  this  should  be  disclosed. 

1213.  Even  though  the  company  has 
no  intention  of  selling  those  assets,  and 
indeed  could  not  sell  them  without  dis- 
locating the  entire  business — would  you 
still  think  it  would  be  desirable  to  tell 

shareholders  of  the  figure? 1 would 

still  think  that  it  would.  I would  suggest 
that  the  desirability  of  trying  to  put  as 
objective  a value  as  one  can  on  something 
for  balance  sheet  purposes  is  not  really 
closely  related  to  the  prospect  of  your  in 
fact  selling.  I do  not  suppose  a company 
has  any  intention  of  selling  plant  or 
machinery  or  any  of  its  other  assets,  unless 
they  are  liquid  ones.  But  I would  have 
thought  that,  if  one  was  trying  to  put  a 
value  on  them  and  if  one  was  trying  to 
make  the  balance  sheet  mean  something, 
and  if  one’s  values  are  to  be  something 
more  than  merely  historical  or  conven- 
tional ones,  then  the  value  one  puts  upon 
assets  ought  to  be  as  objective  as  possible. 
One  practical  reason  for  this  is  the  stock 
market  one.  I am  thinking  of  companies 
in  retail  trade,  for  example,  which  may 
own  a number  of  freehold  properties.  If 
they  suddenly  decide  to  revalue  then- 
assets  and  show  a substantial  increase  in 
balance  sheet  values,  obviously  it  has 
nothing  to  do  with  their  earning  capacity 
and  so  on,  but  nevertheless  there  is 
frequently  a sharp  jump  in  their  shares. 
This  seems  to  me  to  be  undesirable,  and 
I would  like  to  see  the  practice  of  re- 
valuation generally  taken  up,  so  that  if  it 
is  going  to  be  done  everybody  should  do 
it  at  intervals. 

1214.  Yes,  I see;  and  that  point  is  likely 
to  apply  more  to  retail  establishments 

than  to  large  industrial  undertakings  ? 

Yes,  because  generally  speaking  the  latter’s 
holdings  of  property  are  comparatively 
small  in  relation  to  their  holdings  of  plant 
and  machinery,  stocks  and  so  on,  are  they 
not? 

1215.  If,  for  example,  a business  had  a 
factory  in  the  centre  of  London  it  might 
be  that  the  site  value  was  considerable; 


but  if  the  business  wanted  to  sell  that  site 
for  a purpose  which  would  justify  that 
high  value,  then  it  would  have  to  remove 
itself  to  some  other  part  of  the  country 
and  there  would  be  the  trouble  of  moving 
skilled  men  and  training  new  labour,  and 
that  kind  of  thing;  which  would  all  have 
to  be  taken  into  account.  So  it  might  be 
misleading  just  to  say  to  the  shareholders, 
“ This  bit  of  land  has  this  value  ”,  know- 
ing full  well  you  could  not  encash  the 
value  without  incurring  all  the  other 

problems? Yes,  but  I am  not  sure  I 

would  agree  it  would  be  misleading  if 
correctly  interpreted,  because  this  is 
related,  I think,  to  the  previous  point 
about  return  on  balance  sheet  value  of 
assets.  If  this  company  is  going  to  occupy 
this  valuable  site,  whereas  some  other 
company  is  occupying  a much  less  valu- 
able site  somewhere  out  in  the  suburbs, 
surely  it  is  up  to  the  management  of  this 
company  to  satisfy  itself,  and  the  share- 
holders, that  the  economies  you  mention 
justify  this  ? One  way  in  which  this  could 
come  out  would  be  a return  on  the  value 
of  the  assets. 

1216.  I think  I understand  your  view 

there.  About  specific  assets — where  the 
asset  has  a specific  value  only — there  I 
think  you  say  the  value  of  the  asset  is 
dependent  upon  the  earnings  of  the 
business.  I think  most  people  would 
agree  about  that. Yes. 

1217.  But  in  that  case,  if  the  accounts 
show  a fair  picture  of  the  earnings,  is 
there  any  merit  in  multiplying  those 
earnings  by  a certain  figure  and  so  arriving 
at  a value  of  the  assets — does  it  in  fact 

serve  any  purpose? If  one  is  relating 

it  to  a particular  company,  no : if  one  is 
comparing  one  with  another,  I would  have 
thought  there  would  be  some  way  in  which 
this  was  sensible.  If  one  was  doing  that, 
of  course,  one’s  valuation  would  have  to 
be  over  an  appropriate  period  of  years. 
Mr.  Chairman,  I find  some  difficulty  in 
putting  this  point  clearly,  and  I apologise 
— but  if  one  has  an  average  rate  of  return 
on  a particular  type  of  assets  of  a particu- 
lar value,  I think  it  should  be  possible  to 
compare  the  return  which  one  firm  is 
getting  with  the  return  which  another 
firm  is  getting.  I can  see  the  complexities 
about  this,  but  if  it  were  possible  to  value 
assets  not  on  the  basis  of  what  they  are  in 
fact  earning,  but  of  what  they  would  earn 
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under  average  management,  one  would 
have  a valuable  criterion.  I think  we  are 
probably  going  back  to  the  willing  buyer 
and  willing  seller  basis  here;  and  I think 
it  is  possible,  if  one  has  enough  firms 
engaged  in  roughly  similar  activities,  to 
have  an  idea  of  what  the  “ willing  buyer 
and  willing  seller  ” valuation  of  a particu- 
lar set  of  assets  would  be. 

1218.  And  you  would  have  another 
difficulty,  would  you  not?  In  that  type 
of  valuation  you  could  not  distinguish 
between  land  and  buildings — which  are 
the  assets  you  feel  should  be  revalued — 
and  the  plant  and  machinery.  You  could 
not  say  that  some  part  of  the  earnings  is 
attributable  to  the  buildings  and  another 
part  to  the  plant.  Of  course,  with  specific 
assets  you  would  really  have  to  value  the 
whole  of  the  assets,  would  you  not,  and 
not  only  land  and  buildings?— — It  is  a 
question  here  of  where  one  draws  the 
distinction.  I think  in  my  original  note 
I suggested  1 would  not  quarrel  with  the 
historic  cost  less  depreciation  value  of 
machinery  and  plant;  and  while  it  does 
not  give  you  the  ideal,  I cannot  see  how 
anything  else  can  give  you  anything  better 
But  with  land  and  buildings  I did  think  it 
was  possible  to  get  a better  valuation 
Of  course,  w ith  specific  land  and  buildings 
the  valuation  would  be  less  accurate  than 
w ith  non-specific  ones,  but  the  point  which 
I had  in  mind  was  that  if  one  is  going  to 
try  to  draw  a distinction  between  them 
here  at  all,  it  has  to  be  on  some  readily- 
defined  category-  I thought  perhaps  it 
nught  be  possible  to  draw  a distinction 
between  land  and  buildings  and  other 
assets.  I do  not  think  it  would  be  possible 
to  draw  a distinction  between  specific 
assets  and  other  assets.  What  I was  tiying 
to  get  at  was  a distinction  which  would 
be  reasonably  practicable  and,  at  the  same 
tune,  one  which  would  bring  your  actual 
balance  sheet  at  any  rate  nearer  to  the 
ideal. 

1219.  Some  witnesses  have  suggested 
to  us  that  companies  should  disclose  in 
their  accounts  the  amounts  for  which 
their  assets  are  insured.  Have  you  any 

view’s  on  that?- 1 have  not,  really.  I 

suppose  it  could  be  a useful  indicator,  but 
I am  afraid  I just  do  not  know  what 
commercial  practice  is  about  the  insur- 
ance of  business  assets.  Its  usefulness 
would  depend,  I take  it,  upon  businesses 


adopting  a fairly  uniform  practice  in 
respect  of  the  value  for  which  they  insured 
their  assets  in  relation  to,  I presume,  their 
replacement  cost.  If  that  practice  is 
uniform,  then  I would  think  it  would  be 
useful  information;  but  whether  practice 
is  sufficiently  uniform  for  it  to  be  useful 
I am  afraid  I simply  do  not  know. 

1220.  The  point  that  is  taken  against 

that  method  is  that  it  could  so  easily  be 
abused,  because  a company  could  over- 
insure its  assets  and  so  present  too  rosy  a 
picture  of  them  to  its  shareholders.  That 
is  the  other  side  of  the  suggestion. Yes. 

1221.  If  you  were  to  take  the  case  of  a 
company  which  has  revalued  its  assets 
and  has  incorporated  that  revaluation  in 
its  balance  sheet,  thereby  creating  a 
surplus,  have  you  any  views  as  to  what  a 
company  should  be  allowed  to  do  with 
that  surplus  ? Should  it,  for  example,  be 
allowed  to  distribute  it  to  its  shareholders 

as  a dividend  ? 1 do  not  see  any  reason 

why  it  should  not.  In  one  sense  I can  see 
it  would  be  using  up  a capital  asset:  on 
the  other  hand,  if  a company — with  the 
agreement  of  its  shareholders — prefers  to 
run  down  the  resources  that  it  has  in  the 
business  rather  than  accumulate  them,  I 
do  not  see  any  harm  in  that.  Perhaps  I 
plight  put  it  this  way:  if  we  are  assuming 
it  is  not  going  to  sell  the  assets  concerned 
in  order  to  pay  dividends,  but  will  do  so  by 
reducing  its  holding  of  some  liquid  asset 
or  other,  it  seems  to  me  at  least  arguable 
that  liquid  assets  can  be  better  used  if 
they  are  distributed  to  shareholders  and 
the  shareholders  are  allowed  to  re-invest 
them  in  any  way  they  wish,  than  if  they 
are  kept  in  the  hands  of  companies  whose 
main  business  is  to  do  other  things.  So 
that  in  general  I would  not  have  thought 
it  was  the  sort  of  thing  a progressive 
company  would  wish  to  do,  but  if  a 
company  has  certain  liquid  assets  on  its 
hands  which  it  wants  to  use  in  that  way, 

I would  not  think  it  ought  to  be  prevented 
by  law  from  doing  so. 

1222.  I think  the  accountancy  argu- 
ment against  distributing  such  a surplus 
would  be  that  the  surplus  is  not  realised 
until  the  asset  is  sold,  and  that  valuations 
vary  from  time  to  time,  so  that,  having 
distributed  the  surplus  you  might  find,  on 
another  valuation,  the  asset  was  not  worth 
as  much  as  it  appeared  to  have  been  in 
the  earlier  valuation.  Then  you  would 
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have  in  effect  distributed  part  of  your 
capital  in  dividend.  That  would  be  the 

accountancy  objection,  I think. Yes, 

I am  not  sure  that  this  distinction  between 
capital  and  dividend  in  that  way  is  some- 
thing that  ought  to  be  legally  forced  upon 
shareholders.  After  all,  if  a company 
distributes  part  of  its  capital  in  this  way, 
its  shareholders  presumably  pay  tax  on 
the  distribution,  and  I should  have  thought 
this,  in  itself,  would  ordinarily  have  been 
a fairly  good  reason  for  not  doing  it.  If 
a company  still  prefers  to  distribute  some 
of  its  assets  in  the  face  of  that,  I would 
suggest  that  it  is  probably  better  without 
them  anyway. 

1223.  The  problem  really  is  that  of  the 
creditors,  is  it  not?  If  it  amounts  to  a 
reduction  of  capital  then  there  may  be 
debenture  holders  or  other  creditors  who 
would  claim  they  had  been  harmed. 
Normally  a capital  reduction  requires  the 
sanction  of  the  Court,  but  this  kind  of 
capital  reduction  could  take  place  without 
it.  That  is  the  argument  against  it. — - — 
Yes,  I must  confess  I had  not  thought  of 
that. 

1224.  Are  you  familiar  with  the  defini- 
tion of  a balance  sheet  which  appears  in 
the  Cohen  Committee’s  Report? — —No. 

1225.  Perhaps  I might  read  it  to  you. 
It  is: — 

“ the  function  of  a balance  sheet  may  be 
stated  briefly  to  be  an  endeavour  to  show 
the  share  capital,  reserves  (distinguishing 
those  which  are  available  for  distribution 
as  dividends  from  those  not  regarded  as 
so  available)  and  liabilities  of  a company 
at  the  date  as  at  which  it  is  prepared,  and 
the  manner  in  which  the  total  moneys 
representing  them  are  distributed  over  the 
several  types  of  assets.” 

— This  is  the  important  point — 

“ A balance  sheet  is  thus  an  historical 
document  and  does  not  as  a general  rule 
purport  to  show  the  net  worth  of  an 
undertaking  at  any  particular  date  or  the 
present  realisable  value  of  such  items  as 
goodwill,  land,  buildings,  plant  and 
machinery,  nor,  except  in  cases  where  the 
realisable  value  is  less  than  cost,  does  it 
normally  show  the  realisable  value  of 
stock  in  trade.”. 

I wonder  whether  you  agree  with  this 
definition,  or  whether  you  feel  that  changes 
are  needed  in  this  definition  of  the  func- 
tion of  a balance  sheet — particularly  that 


it  is  “ an  historical  document  ” and  does 

not  purport  to  show  present  values? 

I think  it  is  a difficult  one  to  comment  on 
without  notice.  I would  have  thought  it 
was  an  accurate  description  of  current 
practice.  I would  have  thought  that  there 
is  certainly  a relationship  between  past 
history  and  current  values:  it  is  one  that 
may  be  very  complicated,  of  course,  when 
some  investment  decisions  turn  out  well 
and  others  badly — and  particularly  so 
when  you  have  inflation  distorting  the 
picture  as  well — but  I would  still  have 
hoped  that  one  could  derive  indications  of 
current  values  from  history;  and  at  least 
if  it  is  possible  to  put  the  history  in  a 
form  which  enables  one  to  get  as  much 
information  of  current  values  as  possible, 
I would  be  in  favour  of  doing  that. 

1226.  Of  course,  there  are  quite  a 
number  of  companies  which  have  re- 
valued their  assets  on  one  basis  or  another 
in  order  to  get  to  something  approaching 
current  value  instead  of  historical  cost. 
Both  methods  are  today  in  use,  and  that  is 
really  why  I asked  you  the  question:  but 
I think  it  is  perhaps  not  a fair  question  to 

ask  without  notice. 1 do  think  it  is 

undesirable  that  you  should  have  both 
being  done  together,  with  people  appa- 
rently taking  the  choice  according  to 
which  happens  to  suit  them  best.  It  is 
best  to  have  generally  accepted  conven- 
tions that  have  the  support  of  law:  it  is  a 
good  thing  to  have  everybody  doing  the 
same  thing,  so  that  items  are  at  least 
comparable  one  with  another. 

1 227.  Of  course,  it  would  be  practicable, 
I suppose,  to  say  that  everybody  should 
show  the  historical  cost,  even  though  in 
addition  they  showed  the  current  value. 
I suppose  that  might  be  a practical  propo- 
sition. It  might  be  troublesome,  because 
it  would  mean  a duplicate  set  of  records. 
Do  you  think  something  like  that  would 
be  desirable,  so  that  if  somebody  wanted 
to  have  all  the  figures  on  one  basis  he 

could  have  them? 1 would  think  so, 

provided  that  revaluations  were  done  at 
not  too  frequent  intervals,  so  that  an 
intolerable  strain  was  not  thrown  on  the 
people  concerned. 

1228.  A question  on  quite  a different 
subject  now — you  advocate  that  earnings 
figures  should  be  given  more  frequently 
than  once  a year? — Yes. 
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3229.  Would  you  limit  that  to  com- 
panies which  are  quoted  on  the  Stock 
Exchange,  or  public  companies?  You 
would  not  want  to  apply  that  to  private 

companies,  would  you? No,  I do  not 

think  that  any  of  the  reasons  which  led 
me  to  advocate  this  would  really  apply 
to  private  companies.  My  reasons  were 
connected  with  getting  a good  market 
assessment  of  the  value  of  shares,  and 
avoiding  undue  market  fluctuations.  I 
think  that,  in  general,  in  private  com- 
panies with  a limited  shareholding,  their 
shareholders  are  in  a position  to  ascertain 
these  things  for  themselves  if  they  want 
to — at  least  I hope  so.  I would  be  quite 
happy  to  see  this  restricted  to  public 
companies,  or  even  to  quoted  companies. 

1230.  I see,  thank  you.  You  do  not 
refer  to  exempt  private  companies.  Have 
you  any  views  as  to  whether  they  should 
continue  to  be  allowed  to  have  exemption, 
or  whether  they  should  all  be  made  to 

file  accounts? No,  1 do  not  refer  to 

them,  and  frankly  I do  not  think  I am 
competent  to  have  any  views  on  that 
question. 

1231.  One  more  thing:  you  suggest  it 
is  desirable  that  companies  should  give 
details  of  their  cash  and  investments, 
Treasury  bills,  tax  reserve  certificates,  and 
so  on— you  give  quite  a list.  I am 
wondering  what  particular  purpose  you 
have  in  mind  there.  They  are  all  very 
liquid  current  assets:  is  there  any  great 
advantage  in  showing  them  separately  in 

the  balance  sheet? 1 have  said  there  is 

an  advantage,  mainly  I think,  on  a broader 
front  now  than  just  the  interests  of  the 
shareholders  in  a particular  company:  I 
am  thinking  now  of  the  sort  of  view  which 
the  Radcliffe  Committee  was  taking  of  the 
liquidity  of  the  economy  and  of  the 
importance  of  knowing  more  about  the 
distribution  of  holdings  of  various  types 
of  assets,  from  the  point  of  view  of  mone- 
tary  policy;  and  I think,  from  that  point 
of  view,  there  would  be  a very  considerable 
advantage. 

1232.  Yes,  I see:  you  had  in  mind  that 
economic  point  of  view  rather  than  the 
need  for  the  figures  by  the  shareholders 

themselves? 1 think  there  is  some  need 

for  some  information  from  the  point  of 
view  of  the  shareholders,  though  more 
about  trade  investments  than  liquid  assets; 
and  I am  not  sure,  on  reflection,  that  the 


protection  I suggested  goes  quite  far 
enough  there.  But  one  does  find  cases  of 
a trade  investment  being  shown  at  a very 
nominal  figure,  then  some  circumstance 
leads  to  the  facts  coming  out,  and  it  turns 
out  that  this  small  nominal  holding  is, 
in  fact,  in  a company  with  assets  con- 
siderably more  substantial.  It  might  turn 
out  the  other  way  on  occasions.  The 
investment  analysts  with  whom  I have  had 
personal  contact  feel  they  would  like  to 
know  more  about  that,  from  the  point  of 
view  of  the  shareholder. 

1233.  Mr.  Bingen : I have  listened  with 
great  interest  to  your  answers  to  Mr. 
Lawson's  questions.  I would  personally 
approach  the  matter  a little  differently 
myself  and  say  you  have  Section  147  of  the 
Companies  Act  and  the  8th  schedule, 
which  lay  down  the  contents  of  a balance 
sheet.  Take,  for  example,  the  way  in 
which  fixed  assets  are  supposed  to  be 
shown  in  the  balance  sheet.  I would  start 
off  with  the  assumption  that,  by  and  large, 
it  has  wnrked  pretty  well  and  therefore 
if  one  wants  to  change  the  law — and  it  is 
true  that  this  Committee  is  considering 
changing  the  law — one  must  produce 
something  which  is  demonstrably  better; 
better  from  the  point  of  view  of  the  stock- 
holders, in  showing  how  their  investment 
is  being  managed,  and  only  secondarily 
from  the  point  of  view  of  statisticians  and 
economists  as  a whole.  In  your  discussion 
with  Mr.  Lawson  you  have  agreed,  I 
think,  that  you  get  into  all  sorts  of 
difficulties  and  problems  in  attempting  to 
revalue  assets — particularly  industrial 
plant  and  machinery.  I did  not  see  where 
we  were  getting  at  the  end  of  this  interest- 
ing debate.  Some  companies  have  re- 
valued, and  some  have  not.  The  market 
and  the  investment  analysts  know  which 
have  and  which  have  not,  and  if  you  make 
it  compulsory  for  everybody  to  adopt  the 
same  procedure,  I am  just  wondering 
whether  the  public  at  large  would  put  up 
the  shares  in  the  first  instance  and  if  those 
who  buy  them  would  necessarily  be  any 
better  off. 1 was  only  suggesting  re- 

valuation at  regular  intervals  so  far  as 
land  and  buildings  were  concerned, 
because  I confessed  to  Mr.  Lawson  just 
now  that  I could  not  see  any  prospects  of 
getting  a realistic  valuation  in  general  of 
industrial  plant  and  machinery.  The 
thing  on  this  that  does  seem  to  me 
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undesirable  in  the  interests  of  the  share- 
holding community  at  large  is  that  com- 
panies should  be  able  to  revalue  at 
irregular  intervals  or  at  times  of  their 
own  choice.  This  does  seem  to  me  some- 
thing which  is  undesirable,  and  which  I 
should  have  thought  could  be  avoided  if 
one  had  uniform  criteria  for  everybody. 

1234.  Why  do  we  want  revaluation? 
You  have  your  current  assets  at  present- 
day  values;  you  have  your  fixed  assets  at 
historic  values.  You  then  try  to  revalue 
the  items  on  the  right-hand  side  of  your 
balance  sheet  at  present-day  values.  But 
it  is  a difficult  operation  and  it  may  create 
a reserve  on  the  balance  sheet,  with  the 
final  query,  from  the  point  of  view  of  the 
shareholder,  “ Is  this  a profitable  com- 
pany?”— not  “Are  you  making  a lower 
return  on  a higher  value?”  nor  “Are  you 
making  a higher  return  on  a lower  value?” 
That  is  neither  here  nor  there,  is  it,  to  the 

shareholder? As  I tried  to  say  earlier, 

I think  it  may  be  here  or  there.  I think 
there  may  be  circumstances  in  which 
balance  sheet  values  may  be  an  additional 
standard  of  comparison  between  com- 
panies. Mr.  Lawson  raised  this  in  one 
of  his  first  questions — distinguishing 
between  the  merits  of  this  and  the  merits 
of  the  traditional  dividend  yield,  calcula- 
ted at  current  market  prices.  I would  not 
contend  that  the  return  on  the  balance 
sheet  value  of  the  assets  should  be  more 
than  one  of  a number  of  factors  in  formu- 
lating the  value  of  the  shares.  I would 
have  thought  it  could  be  one.  But  I 
would  still  come  back  to  the  point — with 
which  I think  you  would  agree — that  when 
companies  have  revalued,  generally  as  a 
result  of  inflation,  it  may  be  quite  irra- 
tional but  it  has  an  effect  on  the  market 
value  of  its  shares.  It  seems  to  me 
undesirable  that  this  should  be  done 
occasionally  and  in  an  arbitrary  manner. 

1235.  Normally  I would  have  thought 
that  a company,  if  it  did  revalue,  did  so 
because  it  felt  that  its  fixed  assets  in  its 
balance  sheet  were  too  low,  and  deprecia- 
tion at  historic  cost  would  not  enable  it  to 
replace  the  assets  by  comparable  assets  or 
new  assets  to  produce  the  same  amount 
of  output,  as  they  became  worn  out.  As 
I understand  it,  the  objective  of  re- 
valuation is  not  to  record  the  increase  in 
the  market  value  of  the  shares  but  to 
enable  those  who  are  directing  the  industry 


to  see  that  they  set  aside  a sufficient 
amount  of  depreciation  so  that  they  would 
be  able  to  maintain  the  value  of  their 
shares  throughout — in  other  words,  to 
preserve  their  capital  intact.  Would  you 

accept  that  as  the  primary  objective? 

I would  not  suggest  that  the  objective  of 
managements  in  revaluing  was  to  create 
an  addition  to  the  market  value  of  their 
shares.  I certainly  would  not  suggest  that 
management  in  general  was  as  cynical  as 
that,  though  it  would  not  surpise  me  if  it 
w-ere  so  occasionally.  But  I was  trying  to 
say  that  this  does  seem  to  be  a result  of 
valuations  at  infrequent  intervals,  which 
I would  regard  as  undesirable.  So  far  as 
revaluation  of  replacement  cost  and 
depreciation  goes,  I would  of  course  agree 
with  you : it  is  most  important  that 
management  should  have  an  indication 
of  what  is  a proper  depreciation  allow- 
ance, in  order  to  maintain  the  value  of 
assets.  I am  not  sure  they  necessarily 
need  to  revalue  for  balance  sheet  purposes 
in  order  to  do  that,  but  to  have  in  their 
minds  an  idea  of  what  they  need  to  replace. 

1236.  I do  not  think  we  are  in  dis- 
agreement, between  the  two  of  us,  that 
there  might  be  cases  where  revaluation 
is  desirable.  I would  suggest  it  as  a guide 
to  management  in  conceiving  its  depreci- 
ation policy  and  its  price  policy.  But  I 
am  querying  your  suggestion  that  all 
companies  should  be  compulsorily  made 
to  revalue  their  assets  and  whether  it 
might  not  really  create  problems  for 
management  with  no  compensating  bene- 
fits. I think  it  is  a question  of  the  com- 
pulsory nature  of  the  proposal  on  which 
I am  trying  to  focus  attention.  I think 
you  are  suggesting  this  should  be  done 
periodically,  particularly  for  land  and 

buildings? Yes,  my  answer  to  this 

one  is  that  I would  not  wish  to  defend  my 
suggestion  as  being  the  only  right  one — 
far  from  it:  but  the  point  I would  regard 
as  important  is  that  from  the  point  of 
view,  in  part,  of  the  individual  share- 
holder— and  still  more  from  the  point  of 
view  of  the  investing  public  in  general  and 
from  the  point  of  view  of  enabling  the 
capital  market  to  perform  what  is  always 
supposed  to  be  its  economic  function  of 
guiding  the  capital  of  the  company  into 
the  most  profitable  channels — one  does 
need  one  standard  in  these  things,  so  far 
as  it  is  at  all  practicable. 
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1237.  Do  you  think  the  investing  public 
really  looks  at  the  return  on  revalued 
assets  rather  than  the  eamings-price  ratio, 
or  if  you  like,  the  dividend-price  ratio,  as 
an  indication  of  where  they  should  put 

their  money? 1 think  this  is  a question 

of  who  are  the  investing  public?  I have 
no  doubt  that  a large  number  of  small 
investors  use  very  few  rational  criteria. 
I know  that  the  financial  journalists, 
investment  managers,  and  so  on,  use  these 
ratios.  As  I told  Mr.  Lawson,  I do  know 
some,  at  any  rate,  who  are  concerned  in 
investment  policy  in  quite  large  institu- 
tions, who  like  to  do  their  own  calcula- 
tions of  return  on  assets  and  who  wish 
they  had  more  consistent  sets  of  balance 
sheet  calculations.  They  feel  these  things 
would  be  more  useful  and  they  would  be 
a useful  indicator.  I have  little  experience 
of  the  way  these  people  work,  but  such  as 
I have  indicates  that  they  have  a desire 
for  uniformity  here,  so  far  as  it  is  prac- 
ticable. 

1238.  Sir  George  Erskine:  I would  like 
to  ask  you  one  question  on  the  same 
subject  of  revaluation.  I think  you  have 
agreed  about  the  difficulties  in  requiring 
every  company  by  legislation  to  reflect 
ament  values  in  its  balance  sheet.  I 
think  these  difficulties  are  there,  even  in 
what  you  might  regard  as  the  simplest 
cases.  _ For  example,  if  you  take  one  of 
our  big  banks  with,  say,  a thousand 
branches.  The  value  of  all  these  proper- 
ties on  sites  in  all  our  cities,  may  be  much 
in  excess  of  the  value  which  appears  in  the 
balance  sheet.  But  is  it  going  to  be  any 
help  for  the  bank  to  reflect  in  its  balance 
sheet  these  new  figures  ? They  would  not 
be  realised,  because  the  banks  have  to 
carry7  on  their  business  in  these  properties. 
However,  would  it  meet  your  views  if, 
although  there  was  some  obligation  to 
show  up-to-date  values,  the  Statute  did 
not  go  to  the  length  of  requiring  the 
balance  sheet  to  be  adjusted,  but  only 
required  that  there  should  be  some  note 
with  the  balance  sheet,  saying  what  the 
adjusted  value  was,  and  how  it  had  been 

arrived  at? -Yes,  that  would  meet  my 

requirement  perfectly  well,  I think.  I am 
not  concerned  really  with  how  or  where 
this  information  is  presented,  so  long  as 
it  is  presented  by  all  the  companies,  or  at 
least  by  all  the  quoted  companies;  and 
presented  in  as  nearly  as  possible  a com- 


parable form,  and  in  a form  where  any 
reasonably  well-informed  investor,  at  any 
rate,  has  access  to  it. 

1239.  Professor  Gower:  Linking  up  with 
Mr.  Bingen’s  question,  as  I understood  it 
he  was  suggesting  to  you  that  at  present 
one  can  tell  from  the  Companies  Act 
exactly  what  the  balance  sheet  will  show 
you  and,  unless  very  potent  reasons  are 
given  why  one  should  be  shown  different 
things,  there  is  no  object  in  altering  this; 
that  an  unsophisticated  investor  can  look 
at  the  Companies  Act  and  will  from  this 
realise  what  he  will  get  from  the  company’s 
accounts.  What  always  worries  me  is 
this,  that  I as  an  unsophisticated  investor 
look  at  section  149  and  it  says  that  every 
balance  sheet  of  the  company  shall  give  a 
true  and  fair  view  of  the  present  state  of 
the  company  as  at  the  end  of  its  financial 
year.  On  the  other  hand,  I look  at  the 
balance  sheet  and  I see  it  says  fixed  assets 
£100,000.  I confess  that  to  me  this  would 
suggest  that  as  at  the  end  of  its  financial 
year  its  fixed  assets  are  worth  £100,000. 

Do  you  feel  there  is  anything  in  this  ? 

I would  have  a great  deal  of  sympathy 
with  your  point  of  view. 

1240.  If  it  be  a fact  that  there  is  no 
harm  in  keeping  the  balance  sheet  as  a 
purely  historical  document,  then  is  not 
section  149  misleading  in  that  it  includes 
the  words  “ as  at  the  end  of  the  financial 
year  ” which  suggests  that  it  is  not  an 
historical  document  ? — — Yes. 

1241.  And  if  we  are  going  to  keep  it  as 
an  historical  document  ought  we  not  to 
recommend  that  section  149  at  least 
should  be  amended  to  make  it  perfectly 
clear  that  it  does  not  give  the  position  as 
at  the  end  of  the  financial  year  but  is 

merely  an  historical  document? That 

would  seem  to  be  logical,  but  it  is  a point 
I must  confess  that  had  not  occurred  to 
me  before. 

1242.  In  answering  Mr.  Lawson  about 
the  distribution  of  a capital  surplus  on 
revaluation,  I understood  you  to  say  that 
as  an  economist  you  saw  no  objection  to 
the  company  declaring  a dividend  out  of 
an  unrealised  profit  of  this  nature.  Very 
recently  a Scottish  court  has  held  that 
this  sort  of  profit  is  not  distributable  by 
way  of  dividend,  and  unless  that  decision 
is  reversed  on  appeal  that  would  pre- 
sumably be  the  law,  certainly  as  far  as 
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Scotland  is  concerned  and  probably  as 
regards  England.  Are  you  as  an  econo- 
mist recommending  us  to  recommend  that 

that  rule  should  be  altered? On  that  I 

had  not  taken  I am  afraid  the  point  which 
was  put  to  me  subsequently  about  the 
protection  of  debenture  holders  and  others 
who  might  suffer  from  this,  and  I can  see 
that  if  this  were  allowed  to  go  on  un- 
restricted there  could  be  cases  in  which  it 
might  be  abused  and  do  grave  injury  to 
debenture  holders  and  others.  I would 
think  some  safeguard  against  that  is 
necessary.  As  an  economist  I was  trying 
to  think  where  the  actual  money  for  this 
payment  would  come  from,  and  I assumed 
that  it  could  only  come  from  liquid  assets 
which  the  company  had  accumulated  and 
which  it  regarded  as  better  to  distribute 
to  its  shareholders  than  to  keep  in  the 
business.  Now  it  does  seem  to  me  that 
there  are  occasions  when  this  is  economi- 
cally true.  One  sees  companies  with  very 
large  amounts  in  cash  and  various  types 
of  securities  which  it  is  not  really  their 
business  to  hold,  and  if  a company  of  that 
kind  wishes  to  distribute  some  of  those 
assets  to  shareholders  it  would  seem  to 
me  economically  desirable  that  it  should 
be  allowed  to,  provided  of  course  that  the 
interests  of  debenture  holders  and  other 
creditors  were  safeguarded.  It  does  not 
seem  to  me  desirable,  merely  because  of 
the  distinction  between  capital  and  in- 
come, to  encourage  a business  to  retain 
under  its  own  control  funds  which  it  does 
not  need  for  the  purpose  in  which  it  is 
primarily  engaged. 

1243.  Of  course  as  the  law  stands  at  the 
moment  you  can  always  go  to  the  Court 
and  ask  the  Court  to  sanction  a reduction 
scheme  and  thus  to  distribute  any  surplus 
capital  you  have  got  which  is  surplus  to 
requirements.  But,  as  the  law  stands  at 
the  moment — assuming  the  Scottish  deci- 
sion is  right — this  would  involve  a special 
resolution  plus  an  application  to  the  Court 
which  is  a somewhat  cumbersome  pro- 
cedure.  It  would  be  cumbersome  and 

I presume  a fairly  expensive  business.  I 
am  afraid  I would  not  be  competent  to 
advise  you  whether  there  was  any  simpler 
and  less  expensive  legal  means  of  enabling 
that  to  come  about  with  adequate  protec- 
tion of  those  entitled  to  it.  All  I would 
say  is  that  if  any  procedure  that  would 
safeguard  legitimate  interests  and  which 
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was  less  cumbersome  could  be  devised  I 
would  think  that  it  would  be  economically 
desirable. 

1244.  Could  I just  ask  one  other 
question  of  you,  as  an  economist.  We 
have  evidence  from  other  economists  to 
the  effect  that  it  is  desirable  economically 
that  foreign  investors,  and  in  particular 
American  investors,  should  be  encouraged 
to  invest  in  English  companies,  and  that 
the  fact  that  English  companies  at  the 
moment  are  not  required  to  give  turnover 
figures — whereas  American  companies  do, 
and  German  and  French  companies  are 
about  to — is  a discouragement  to  the 
American  investor.  Is  it  accepted  econ- 
nomic  doctrine  that  it  is  a good  thing  to 
encourage  foreign  investors,  and  particu- 
larly American  ones,  to  invest  in  English 

companies  ? 1 would  have  thought  that 

this  was  generally  accepted  economic 
doctrine.  One  knows  that  there  are  other 
objections  to  it  of  course;  the  sort  of 
objection  that  it  may  be  a bad  thing  for 
foreign  interests  to  control  large  sections 
of  the  country’s  industry — but  I think 
that  is  a political  rather  than  an  economic 
objection.  I would  have  felt  that  there 
were  at  least  two  reasons  why  it  is 
desirable  to  encourage  foreign  investment 
here  at  present.  One  is  primarily  a balance 
of  payments  reason  since  we  are  under 
strong  pressure,  both  economic  and 
political,  to  invest  abroad  rather  more 
than  the  current  surplus  that  we  seem 
likely  to  earn.  It  would  seem  to  me 
desirable  on  that  ground  to  offset  some  of 
the  investments  that  we  are  making  abroad 
by  a reverse  flow  of  investments  here.  I 
would  also  think  that  there  is  a pretty 
close  relationship  between  this  sort  of 
investment  and  technological  advance, 
and  from  that  point  of  view  that  there  is 
a lot  to  be  said  for  encouraging  free  inter- 
change of  capital  in  this  way  between 
countries.  Of  course  it  is  not  only  one 
way;  as  you  know,  we  have  a number  of 
British  companies  investing  substantially 
in  America,  and  I would  have  felt  this  sort 
of  interchange  would  have  been  generally 
recognised  by  economists  as  a good  thing. 

1245.  Mrs.  Naylor:  Would  not  one 
argument  against  cash  distribution  of 
capital  surpluses  be  that  the  next  re- 
valuation might  be  downward,  because 
even  in  periods  of  inflation  property 
values  do  not  go  up  all  over  the  country  ? 
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One  can  think,  for  example,  of  seaside 
hotels  when  more  and  more  people  go 
abroad.  If  the  revaluation  surplus  had 
been  distributed  it  would  look  rather  dis- 
couraging in  the  balance  sheet  later  on, 
would  it  not? 1 do  not  find  that  worry- 

ing me  really.  If  this  happens  of  course 
it  simply  means  that  the  shareholders  will 
find  themselves  with  less  valuable  assets 
than  they  otherwise  would  have  done. 

1246.  Possibly  the  creditors  too, 

though? Yes,  I think  I did  admit  the 

point  that  Mr.  Lawson  put  to  me  that  I 
did  not  take  originally,  that  rights  of 
creditors  need  to  be  safeguarded  here. 
This  I think  is  one  which  I am  perhaps  not 
very  competent  to  discuss  with  the  Com- 
mittee, but  there  is  a distinction,  is  there 
not,  between  the  rights  of  debenture 
holders,  who  normally  have  a long-stand- 
ing interest  in  the  company,  and  the  rights 
of  people  like  trade  creditors  who  have 
lent  only  for  a very  short  time  and  they 
will  presumably  be  repaid  within  a very 
short  time  anyway;  and  if  they  give  the 
company  fresh  credit  they  know  it  has 
distributed  some  of  its  capital  and  they 
can  presumably  reassess  its  credit  rating 
accordingly.  But  I quite  agree  that  so  far 
as  debenture  holders  in  particular  and 
other  long-term  creditors  might  be  con- 
cerned one  would  have  to  safeguard  their 
interests. 

1247.  Coming  back  to  the  question  of 
relating  earnings  to  the  true  value  of 
assets,  would  it  be  reflecting  your  views  to 
say  that  you  think  it  is  important  from 
the  point  of  view  of  shareholders  and 
financial  analysts  to  have  this  figure  as  a 

measure  of  managerial  competence? 

Yes,  I think  so;  it  could  be  a measure  of 
other  things  as  well.  I would  stress  that 
it  is  only  of  limited  usefulness  and  would 
need  to  be  used  very  carefully  and  along 
with  a number  of  other  indicators.  But 
with  that  qualification  I would  suggest 
that  there  are  cases  in  which  it  could  give 
a useful  clue  to  managerial  competence 
and,  rather  more  widely  than  that,  it  is 
true  that  it  could  give  a useful  clue  to  the 
relative  profitability  of  investment  in 
operations  which  were  so  different  that 
•you  could  not  really  say  that  different 
performance  was  a matter  of  different 
managerial  competence,  but  just  that  one 
jine  was  more  profitable  than  another. 


1248.  And  therefore  it  would  be  more 

in  the  national  interest  to  pursue  a certain 
line? Yes. 

1249.  Finally,  some  people  object  to  the 
fact  that  the  amounts  that  the  directors 
have  set  aside  for  depreciation  are  partly 
out  of  taxed  profits  and  partly  out  of 
untaxed  profits  and  that  this  is  not 
revealed.  Do  you  see  any  advantage  in 
the  breakdown  between  the  two  classes 
of  depreciation  being  revealed?  It  could 
presumably  be  done  quite  easily  by  the 
Inland  Revenue  figures  for  wear  and  tear 
and  other  depreciation  allowances  being 

given  as  a note. 1 do  not  see  any  great 

advantage  in  it  immediately  from  the 
point  of  view  of  the  shareholder.  I can 
see  that  it  could  be  an  interesting  bit  of 
information  economically,  and  I suppose 
it  could  be  interesting  if  one  aggregated 
figures  for  a number  of  companies,  as  the 
Board  of  Trade  does  in  its  balance  sheet 
summaries,  and  this  were  one  of  the  items 
which  came  in.  I suppose  it  could  give 
one  a guide  as  to  the  overall  relationship 
between  Inland  Revenue  provision  for 
depreciation  and  what  businessmen  them- 
selves felt  it  was  in  the  interests  of  their 
shareholders  to  provide. 

1250.  Would  it  not  also  give  you  a clue 
towards  the  difference  between  historical 
cost  and  the  replacement  value  of  the 

assets  ? 1 wonder  if  it  would  give  you 

very  much  of  a clue  there,  because  of 
timing — with  different  assets  wearing  out 
at  different  speeds,  starting  from  a point 
at  which  you  would  have  some  nearly  new 
assets  and  some  nearly  replaceable.  I 
would  have  felt  it  would  be  rather  difficult 
to  have  inferred  much  from  such  informa- 
tion. One  could  certainly  get  an  indica- 
tion of  the  general  direction,  but  I cannot 
see  at  the  moment  how  one  could  infer 
very  precisely  what  the  relationship  was. 

1251.  Mr.  Scott : Y ou  suggest  that  there 
is  a need  for  more  detailed  information 
about  the  company’s  liquid  assets,  and 
that  they  should  be  split  up  into  different 
categories  which  you  have  enumerated  in 
your  memorandum.  There  is  cash  in 
hand  and  at  bank  and  tax  reserve  certi- 
ficates, just  to  take  two  items.  The  day 
after  the  balance  sheet  is  published  those 
two  items  could  completely  change, 
because  the  company  could  on  the  next 
day  apply  all  its  cash  to  buying  tax 
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reserve  certificates.  There  would  pre- 
sumably be  nothing  remotely  blameworthy 
in  the  directors  doing  that,  and  as  the 
categories  are  freely  transferable  between 
themselves,  do  you  really  help  the  share- 
holder very  much  by  telling  him  how  the 
liquid  funds  have  been  allocated  between 
those  categories  just  as  at  the  balance 

sheet  date? 1 think  I said  a propos  of 

this  that  I regarded  this  information  as 
more  important  from  the  point  of  view 
of  the  economic  system  in  general  and  the 
kind  of  analysis  which  the  Radcliffe  Com- 
mittee was  thinking  of,  than  I do  from  the 
point  of  view  of  the  individual  share- 
holder. So  far  as  that  goes,  there  would 
still  be  difficulties  with  financial  years 
ending  at  different  times  and  so  on  of 
course.  Assuming  that  the  balance  sheet 
would  represent  what  the  directors  re- 
garded at  this  particular  time  to  be  in  the 
best  interests  of  the  company — they  might 
change  them  afterwards  in  response  to  a 
change  in  circumstances  very  soon  after- 
wards— but  assuming  the  balance  sheet 
was  not  deliberately  window-dressed,  I 
would  think  then  that  when  you  aggre- 
gated a number  of  balance  sheets  on 
different  dates  the  changes  would,  to 
some  extent  at  any  rate,  cancel  out.  One 
would  get  broad  pictures  of  changes 
between  different  years  or  different  quar- 
ters, and  I would  have  thought  that  one 
could  have  derived  useful  information 
from  the  point  of  view  of  economic  policy 
decisions  from  an  aggregate,  say,  of  all  the 
companies  reporting  in  a given  quarter. 

1252.  That  would  be  useful  to  statisti- 
cians and  so  on  rather  than  to  the  share- 
holders of  any  one  individual  company, 

is  that  right? 1 think  so.  When  I say 

statisticians  I am  not  merely  thinking  of 
gratifying  the  curiosity  of  people  like 
myself,  though  I confess  that  my  curiosity 
is  very  lively  on  these  matters,  but  it  does 
seem  to  me,  and  I think  it  seemed  to  the 
Radcliffe  Committee,  that  it  is  important, 

(The  witnes 


both  for  bankers  and  civil  servants  and 
for  politicians  who  have  to  make  policy, 
and  from  the  point  of  view  of  intelligent 
discussion  of  policy  by  serious  economists 
and  such  like,  that  this  sort  of  information 
should  be  known. 

1253.  If  the  information  is  important, 
then  would  you  assume  that  the  directors 
when  they  write  their  report  and  present 
their  accounts,  which  is  usually  some  six 
to  nine  months  after  the  date  of  the 
balance  sheet,  should  state  what  they  had 
since  done  with  those  liquid  assets.  If 
you  are  to  draw  any  particularly  valuable 
conclusions  from  what  they  were  six 
months  ago  it  is  rather  important  to  know 
whether  that  situation  is  still  the  same,  is 

it  not? That  of  course  is  a difficulty. 

I am  not  sure  whether  one  could  ask  them 
to  do  this  for  this  particular  piece  of 
information.  Of  course  what  has  been 
done  with  a good  deal  of  other  information 
is  that  if  the  government  authority  regards 
it  as  useful  enough  for  its  own  purpose  it 
does  ask,  at  least  from  a sample  of 
important  companies,  for  confidential 
information  about  up-to-date  trends.  I 
would  have  thought  the  historical  record 
could  be  quite  useful  in  itself  and  could 
give  us  an  indication  of  how  important 
these  changes  were  in  relation  to  other 
matters  of  economic  policy.  If  it  then 
turned  out  that  in  the  recent  past  they 
had  been  important  I would  think  it 
reasonable  that  the  Bank  of  England,  or 
whatever  the  appropriate  agency  was, 
might  request  up-to-date  information  in 
confidence. 

Chairman : Professor  Morgan,  we  are 
all  extremely  obliged  to  you  for  coming 
here  today  and  for  the  interesting  way  in 
which  you  have  expressed  your  views.  I 
do  not  think  anyone  else  has  any  further 
questions  to  bother  you  with.  We  are 

very  grateful  to  you  for  your  help. 

Thank  you  very  much,  Mr.  Chairman. 

withdrew.) 


Mr.  S.  E.  Phillips  and  Mr.  R.  C.  Steven  called  and  examined 

1254.  Mr.  Phillips,  you  are  the  Deputy  1255.  I need  hardly  say  that  we  are 
General  Manager  and  Underwriter,  and  very  grateful  to  you  for  the  trouble  you 
you,  Mr.  Steven,  are  a member  of  the  have  taken  in  preparing  your  memoran- 

staff  of  Trade  Indemnity  Co.  Ltd.  ? dum  and  for  coming  here  to  give  evidence. 

Mr,  Phillips : That  is  correct.  Will  you  tell  us  something  about  what 
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you  do  ? I understand  your  business  can 
be  described  as  underwriting  credit  risks? 

Yes,  My  Lord,  we  are  a.  specialist 

insurance  company  engaged  in  insurance 
against  bad  debts— in  a bald  and  straight- 
forward form.  We  insure  merchants  and 
manufacturers  who  sell  and  deliver  goods 
on  credit  terms;  we  give  them  cover 
against  loss  which  may  arise  from  the 
insolvency  of  their  buyers  and  customers. 
The  method  of  giving  cover  can  be  on 
what  we  describe  as  a whole  turnover 
basis  whereby  we  insure  the  whole  of  a 
man’s  business — all  the  customers  with 
whom  he  deals — or  it  can  be  on  a specific 
basis  when  he  may  select  one  or  more 
buyers  and  submit  them  to  us  for  approval 
and  quotation  for  cover  and,  if  acceptable, 
we  will  issue  policies  on  those  lines . Until 
two  or  three  years  ago  we  were  I think 
unique  in  that  we  were  the  only  company 
specialising  in  this  business  in  this  country. 
Recently  two  other  organisations  have 
set  up  with  whom  we  are  very  friendly, 
but  so  far  of  course  they  have  not  had 
time  to  make  very  much  progress,  so  I 
think  we  are  still  the  most  experienced  in 
this  field.  We  are  really  the  home  market 
counterpart  of  the  Export  Credit  Guaran- 
tee Department  in  overseas  markets. 

1256.  I take  it  that  it  is  very  important 
to  your  business  that  when  a particular 
risk  is  put  to  you  you  should  be  able  to 
assess  quickly  and  with  reasonable  accu- 
racy the  credit-worthiness  of  the  buyer? 

Most  certainly.  Such  expertise  as  we 

have  is  in  the  assessment  of  credit- 
worthiness  and  the  extent  and  terms  of 
credit  that  can  be  granted  to  our  insureds’ 
buyers. 

1257.  I suppose  one  can  take  it  that  the 

range  of  your  customers’  buyers  will 
include  individuals  carrying  on  business 
on  their  own  account,  ordinary  partner- 
ships and  limited  companies? Yes. 

1258.  And  limited  companies,  of  course, 

comprise  public  companies,  non-exempt 
private  companies  and  exempt  private 
companies  ? That  is  quite  correct,  yes. 

1259.  Of  all  these,  the  individual  is  not 

■obliged  to  publish  his  accounts  to  any- 
body ? No. 

1260.  But  he  is  under  personal  liability 
to  pay  his  debts  because  he  has  not  taken 
advantage  of  the  Companies  Act.  The 


same  may  be  said  of  the  partners  in  the 
ordinary  partnership  firm  ? Y es  indeed. 

1261.  Coming  to  the  private  company, 

by  far  the  greater  proportion  of  com- 
panies numerically  are  private  companies, 
exempt  or  non-exempt.  And  about  70  to 
80  per  cent,  of  private  companies  are 
exempt? That  is  correct. 

1 262.  And  the  latter  alone  of  the  limited 

companies  enjoy  limited  liability  without 
filing  their  accounts.  That  is  the  position, 
is  it  not? Exactly,  yes. 

1263.  I understand  from  your  memo- 
randum that  you  find  difficulty  in  dealing 
with  cases  of  buyers  who  are  exempt 
private  companies  because  they  are  not 
obliged  to  file  any  accounts  and  of  course 

do  not  file  any? Yes,  that  is  perfectly 

true.  Admittedly  we  operate  in  a some- 
what narrow  field.  Compared  with  the 
scope  of  your  own  inquiry  we  see  a 
somewhat  limited  field  of  commerce  in 
this  country,  but  it  does  in  fact  show  to  us 
in  our  experience  that  a very  large  pro- 
portion of  the  risks  that  we  insure  are 
connected  with  these  exempt  private  com- 
panies and  it  is  very  difficult  to  get 
information  which  would  justify  the  credit 
that  they  seek. 

1264.  Supposing  the  buyers  are  a part- 
nership firm  and  you  want  to  assess  their 
credit-worthiness,  then  of  course  you 
would  not  have  the  advantage  of  any  filed 
accounts  which  you  could  get  in  a public 

office? No,  my  Lord,  that  is  true,  but 

one  starts  with  the  knowledge  that  they 
are  committed  personally  to  the  full  extent 
of  their  own  private  resources;  they  are 
responsible  for  everything  that  they  owe. 
They  have  no  protection,  such  as  is  given 
by  the  Companies  Act,  of  a nominal 
capitalisation  with  a very  limited  liability. 
One  has  to  judge  the  limited  company, 
the  partnership,  the  private  trader  and  the 
sole  trader  on  the  basis  of  reputation  and 
length  of  time  in  business,  which  are  all 
factors  that  add  up  to  credit-worth.  They 
are  probably  common  to  each  of  those 
heads.  When  it  comes  to  the  exempt 
private  company,  however,  you  have  less 
grounds  for  confidence  than  in  the  case 
of  an  individual  or  individuals  who  are 
putting  their  all  into  their  business  and 
who  hold  themselves  personally  respon- 
sible to  their  creditors. 
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1265.  I suppose  you  assess  the  credit 

of  the  partners  in  a firm  by  banker’s 
references,  by  information  from  trade 
protection  societies  and  by  that  sort  of 
means  ? Y es,  we  use  them  a great  deal. 

1266.  And  you  know  that  whatever 

they  are  worth  will  be  available  towards 
satisfying  the  debt? Yes  indeed. 

1267.  I think  you  have  experienced 
your  share  of  failures.  Your  company 
was  involved  in  the  failure  of  about  530 
companies  in  Great  Britain  in  1958,  and 
in  1959  in  the  failure  of  about  410  com- 
panies. I do  not  know  how  far  it  is 
relevant,  but  can  you  say  how  many  of 
these  were  exempt  private  companies? 

Mr.  Steven:  Probably  about  90  per 

cent. 

1268.  Of  course  it  would  be  fair  to  say 
they  are  the  smaller  companies  on  the 

whole? Mr.  Phillips : On  the  whole, 

yes,  my  Lord. 

1 269.  Would  you  connect  the  two  things 

in  any  way? Yes.  For  instance,  in 

the  distributing  trades,  of  which  we  insure 
quite  a large  number,  you  get  this  pattern 
of  small  companies,  a multiplicity  of  small 
companies  with  limited  capital,  who  are 
subject  to  the  trials  and  misfortunes  of  this 
life,  and  they  go  under  perhaps  rather 
more  easily  than  the  better  capitalised 
concerns. 

1270.  Can  one  fairly  link  the  freedom 
from  any  obligation  to  file  accounts  with 

failures  ? We  would  in  our  experience, 

yes. 

. 1271.  Why  is  that? We  think  that 

in  these  trades  a number  of  people  go 
into  them  in  order  to  make  quick  money, 
hoping  for  luck,  hoping  for  a break  in  the 
market  which  will  run  their  way,  and 
without  incurring  any  very  great  liability 
themselves.  Sometimes  it  comes  off; 
more  often  it  does  not;  and  they  fail. 
Then  their  creditors  are  in  trouble,  and 
we  think  they  unfairly  escape  themselves 
from  the  consequences  of  the  irresponsible 
way  in  which  they  have  embarked  upon 
the  enterprise. 

1272.  Would  you  think  it  more  likely 
than  not  that  somebody  who  was  not 
under  a statutory  obligation  to  file  any 
accounts  anywhere  might  be  a little  more 
careless  about  keeping  his  books  than 


somebody  who  had  to  have  his  accounts 

audited  and  had  to  file  them? As  a 

general  observation  I would  agree  with 
that. 

1273.  Would  you,  for  the  purposes  of 

your  business,  prefer  to  have  trading  in 
this  country  more  unincorporated  part- 
nerships or  more  exempt  private  com- 
panies?  The  former,  my  Lord.  We 

should  prefer  more  partnerships,  more  sole 
traders,  more  people  fully  responsible  for 
their  obligations,  than  organisations  hiding 
behind,  for  want  of  a better  expression, 
the  Acts  whereby  their  liability  is  limited 
to  their  subscribed  share  capital. 

1 274.  And  it  is  plain  I take  it  from  what 

you  have  already  said  that  you  would 
rather  see  non-exempt  private  companies 
in  business  than  exempt  ones,  from  your 
point  of  view? Most  certainly,  yes. 

1275.  So  that  it  is  your  view,  as  you 
have  expressed  it  of  course  very  clearly  in 
your  memorandum  and  we  need  not  go 
through  it  all  again,  that  exempt  private 
companies  ought  to  file  their  accounts  just 

as  much  as  non-exempt  ones? From 

our  point  of  view  and  in  our  business, 
most  certainly,  yes. 

1276.  Your  views  are  based  on  consid- 
erations of  convenience  in  the  carrying 
on  of  your  business  and  of  the  reliability 
of  the  information  you  are  able  to  get? 
Yes. 

1277.  Looking  at  the  matter  from 
another  angle,  you  quote  cases  in  your 
memorandum  where  a company  with  a 
paid  up  capital  of  £2  failed  for  a sum  of 
£20,000.  Would  you  say  that  that 
suggested  starting  business  with  wholly 

insufficient  capital? Yes,  and  that  is 

not  an  extremely  exceptional  case. 

1278.  What  would  be  your  view  about 
an  amendment  of  the  law  requiring  all 
companies  to  provide  something  more 

than  a nominal  capital  on  formation  ? 

I do  not  know  that  I hold  a firm  view 
about  that.  If  they  do  not  have  what  in 
the  creditor’s  or  supplier’s  view  is  enough 
capital — or  in  our  view  for  that  matter  if 
we  are  asked  to  insure  it — then  the 
creditor/supplier  does  not  give  the  goods 
and  we  do  not  insure  it,  and  the  company 
has  to  take  what  other  remedies  are  open 
to  it,  either  by  paying  cash  or  getting  more 
capital  into  the  business  and  generally 
inspiring  more  confidence  in  its  suppliers. 
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1279.  I was  thinking  so  far  as  failures 

are  concerned,  if  I set  up  a retail  shop 
and  I only  have  about  £5  in  my  pocket 
plus  the  stock-in-trade,  or  something  of 
that  sort,  it  is  quite  likely,  is  it  not,  with 
a bit  of  bad  luck  I will  fail  in  my  first 
year? Yes. 

1280.  But  you  do  not  mind  that  so  long 
as  your  own  business  is  able  to  assess  its 

own  risk? That  is  true,  my  Lord.  To 

take  the  case  that  you  have  cited,  if  we  had 
the  information  that  there  was  only  £5 
in  capital  in  the  business,  we  would  have 
assessed  the  credit-worth  of  that  business 
at  £X  and  we  would  have  covered  it  for 
£X.  If  it  failed  we  would  feel  that  that 
was  one  of  the  hazards  of  the  business; 
we  should  have  insured  the  risk  with  our 
eyes  open  and  with  full  knowledge. 
Where  we  do  find  difficulty,  and  where  we 
perhaps  complain  when  we  make  our  case 
to  the  Committee,  is  where  sthere  is  only 
£5  capital  and  one  does  not  know  it,  and 
trading  is  done  irresponsibly  to  an  extent 
that  is  far  and  away  beyond  the  capabili- 
ties of  such  capital. 

1281.  Supposing  you  were  a dictator 
legislating  to  improve  company  law, 
would  you  look  favourably  on  a proposal 
that  nobody  should  be  allowed  to  start  a 
company  unless  he  subscribed  something 
more  than  a purely  derisory  figure  of 

capital? No,  my  Lord,  I think  that  is 

entirely  his  business.  But  those  who 
supply  him  and  take  risks  on  him  should 
be  given  the  opportunity  of  knowing  what 
his  position  is,  and  of  making  up  their 
own  minds  about  the  extent  to  which  they 
will  trust  him.  What  he  subscribes  him- 
self and  how  he  capitalises  his  business  I 
feel  is  his  affair. 

1 282.  Assuming  that  the  exempt  private 
company  was  required  to  file  accounts, 
would  you  or  would  you  not  think  it  a 
necessary  corollary  to  that  that  the 

accounts  should  be  properly  audited  ? 

Yes,  my  Lord,  they  should  be  audited. 

1283.  That  is  to  say  they  should  be 

audited  by  an  auditor  qualified  under  the 
Act,  as  the  accounts  of  any  company 
which  has  to  file  accounts  have  to  be 
audited  ? Y es  indeed. 

1 284.  There  is  another  exemption  which 
the  exempt  private  company  enjoys  in 
that  it  has  the  right,  alone  of  companies, 


to  make  loans  to  its  directors.  Is  that  a 

matter  of  concern  to  you? It  concerns 

us,  my  Lord,  under  the  general  heading 
of  information  about  the  disposal  of  the 
company’s  finances  and  its  assets  and  its 
liabilities.  If  we  could  see  a balance  sheet 
which  would  disclose  that,  then  we  would 
be  in  a better  position,  we  think,  to  assess 
the  credit-worth  of  that  concern. 

1285.  It  does  not  so  much  matter  what 
they  do  with  their  finances  as  that  you 
should  be  aware  of  what  is  going  on;  that 

is  really  it,  is  it  not? Yes.  What  they 

did  would  weigh  one  way  or  the  other, 
that  is,  it  might  be  favourable  or  un- 
favourable, but  at  any  rate  we  would 
know  and  be  able  to  make,  we  hope,  an 
intelligent  assessment  of  their  credit- 
worth. 

1286.  As  regards  these  various  failures 

which  have  been  mentioned,  have  you  in 
your  experience  come  across  any  particu- 
lar causes  of  failure? 1 suppose  the 

answer,  my  Lord,  to  that  is  many;  bad 
luck,  irresponsibility,  even  fraud. 

1287.  Have  you  come  across  any  cases 
where  the  creditors  have  been  defeated  by 
prior  charges  in  favour  of  the  members  of 
the  company?  What  I had  in  mind  is  a 
very  old  device  and  probably  it  has  been 
defeated  now.  X decides  to  enjoy  the 
blessings  of  limited  liability.  He  forms  a 
little  company  with  virtually  no  capital 
and  sells  his  business  to  the  company  for 
a sum  of  money  which  is  satisfied  by  a 
debenture.  Then  things  go  wrong  and 
perhaps  he  can  stave  off  the  winding-up 
beyond  the  time  limit  fixed  by  Section  322 
of  the  Companies  Act  and  when  a liquida- 
tor comes  in  he  finds  the  whole  of  the 

assets  gone. We  have  known  that 

happen.  One  tries  to  upset  the  arrange- 
ment and  I believe  it  has  on  occasion  been 
upset,  but  on  many  other  occasions  it 
has  not. 

1288.  Of  course  if  anyone  can  contrive 

to  show  that  new  money  was  paid  in 
respect  of  this  security  he  may  get  away 
with  it  ? Y es  indeed. 

1289.  I think  I am  right  in  saying  that 
the  time  limit  before  liquidation  within 
which  the  debenture  is  void  has  been  ex- 
tended to  twelve  months.  But  this  is  a 
device  which  might  still  be  open  if  the 
trader,  turning  himself  into  a company, 
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could  stave  off  liquidation  for  more  than 
twelve  months? Yes,  it  is  quite  pos- 

sible, I agree. 

1290.  So  it  looks  as  though  there  is  a 

possibility  of  some  advantage  to  the 
creditors  if  the  time  limit  were  made 
longer? Yes,  I agree. 

1291.  Then  there  is  something  to  be 
said  for  the  view  that  any  indebtedness  to 
the  promoter  should  be  satisfied  by  shares 
of  the  company;  he  would  then  come  in 

after  his  creditors. Y es,  from  our  point 

of  view  we  would  obviously  prefer  that 
any  claim  he  had  on  the  company  was 
deferred  until  after  those  of  the  creditors. 

1292.  I think  what  you  have  told  us 
and  what  is  so  clearly  stated  in  your 
memorandum  really  covers  what  we  want 
to  know  from  you  on  this  particular 
point,  the  question  of  the  filing  of  accounts 
by  exempt  limited  companies.  There  is 
another  matter  on  which  possibly  you  can 
help  us  and  that  is  the  Registration  of 
Business  Names  Act.  The  register  I 
believe  has  assumed  enormous  propor- 
tions and  it  is  an  extremely  difficult  thing 
to  run  owing  to  the  large  numbers  con- 
cerned, and  so  on.  Do  you  or  does  your 
company  make  use  of  the  register  under 
the  Registration  of  Business  Names  Act 
as  a step  in  the  course  of  your  searching 
into  the  position  of  the  proposed  buyer? 

We  do  so  indirectly,  because  one  of 

our  sources  of  information  is  the  usual 
status  inquiry  agent,  and  I think  he 
would  make  use  of  the  business  names 
register. 

1293.  Of  course  you  would  also  have  to 
make  the  usual  inquiries  on  the  spot,  so 
to  speak,  to  see  who  was  carrying  on  the 

business? Yes;  again  we  do  that 

largely  through  agencies  and  banks  as 
well  as  our  own  organisation. 

1294.  I thought  you  might  be  able  to 
throw  some  light  on  the  utility  of  this 
register,  but  it  is  not  really  your  province? 
No. 

1295.  The  ease  of  incorporation  has 
produced  so  many  companies  that  the 
Registrar  finds  it  increasingly  difficult  to 
christen  them  all  with  distinctive  names. 
Does  your  company  ever  get  into  difficul- 
ties over  the  similarity  of  names  used  by 
companies?- — Indeed  yes,  it  leads  to 
great  confusion.  We  often  blame  our- 
selves for  the  confusion  but  perhaps  we 


do  this  a little  unjustly.  There  is  a great 
deal  of  similarity  in  nomenclature,  and  a 
comma  or  semi-colon  can,  so  to  speak, 
make  the  difference  between  one  company 
and  another;  so  that  we  find  we  are 
covering  unjustifiable  risks  on  companies 
that  we  did  not  intend  to  insure.  As  I 
say,  we  have  often  blamed  ourselves  for 
not  being  a little  more  careful  and  meticu- 
lous in  studying  these  names  and  styles, 
but  it  is  a matter  of  confusion. 

1296.  So  far  as  you  are  concerned  you 

would  welcome  practical  steps  by  the 
Board  of  Trade  to  try  and  prevent  the 
similarity  of  names  ? We  would. 

1297.  Whether  that  is  physically  pos- 
sible I do  not  know. I would  not 

presume  to  know  whether  it  is  practicable 
or  not. 

1298.  There  was  a proposal  I believe  to 
start  using  numbers,  but  those  have  very 
little  in  the  way  of  trade  appeal  and  are 

not  very  popular. Yes,  so  I would 

imagine. 

1299.  Then  you  have  something  to  say 

about  accounts,  and  you  point  out  that 
you  cannot  really  get  a view  of  the  position 
of  the  company  unless  you  know  the 
method  adopted  in  valuing  stocks  and 
work  in  progress  and  the  method  adopted 
in  assessing  depreciation;  you  want  those 
two  items  and  you  want  the  total  sales 
and  purchases  in  the  year? Yes. 

1300.  That  is  to  say,  you  want  the 

turnover  ? Y es,  my  Lord. 

1301.  Of  course  in  the  case  of  the  sole 
retail  trader  his  turnover  would  be  very 
simply  ascertained,  at  least  I take  it  so? 
Yes. 

1 302.  You  also  deal  with  manufacturers 

and  contractors,  do  you  not? We  do. 

1303.  There  of  course  it  is  a more 

complicated  matter. 1 would  suggest, 

my  Lord,  that  it  is  not  so  complicated. 
In  certain  businesses  obviously  it  is;  in 
banks,  finance  houses  and  organisations 
of  that  kind,  but  in  the  case  of  the 
ordinary  merchant  trader  and  manufac- 
turer, of  which  most  of  our  insured 
consist,  I would  think  their  turnover  is  a 
readily  ascertainable  figure.  There  is  a 
tendency,  I think,  in  publishing  accounts 
for  public  companies  to  state  turnover 
nowadays. 
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1304.  But  from  your  point  of  view  you 
say  you  want  the  turnover  stated,  and  I 
take  it,  failing  that,  you  would  want  some 
explanation  of  why  it  was  not  possible  to 

do  so? 1 would  hope  either  that 

statutorily  turnover  had  to  be  disclosed 
or  a reason  given  as  to  why  it  could  not  be. 

1305.  You  have  made  an  interesting 
proposal  that  where  a company  gets  into 
difficulty  it  would  be  helpful  if  there  was 
jurisdiction  in  the  court  to  appoint  a 
judicial  manager.  You  say  that  that 
practice  has  been  adopted  in  South  Africa 
and  I believe  in  other  countries  as  well. 
Can  you  throw  light  on  the  way  in  which 
the  judicial  manager  would  function,  what 
his  responsibility  would  be? 

Mr.  Steven : The  cases  we  have  in  mind 
are  really  very  few,  but  now'  and  again  you 
come  across  a case  where  a company  may 
be  of  some  considerable  size,  let  us  say 
its  liabilities  are  £600,000,  and  it  is  part 
of  a group.  It  has  passed  the  stage  where 
a company  doctor  can  do  it  any  good,  and 
no  such  person  w'ould  be  willing  to  go  on 
the  board  of  such  a company  to  pull  it 
round.  At  the  same  time  the  creditors 
appreciate  that  if  liquidation  occurs  they 
are  going  perhaps  to  suffer  a very  sharp 
fall  in  the  value  of  the  company’s  assets ; 
they  may  like  to  have  somebody  in  control 
of  the  company,  appointed  by  the  court, 
acting  as  a sort  of  receiver  for  the  general 
body  of  creditors  just  as  a receiver  might 
act  under  a debenture.  There  is,  I under- 
stand, provision  for  this  in  the  South 
African  Companies  Act. 

1306.  I am  informed  this  particular 

provision  has  in  fact  been  repealed,  but  I 
have  not  had  an  opportunity  of  looking 
at  it. 1 knew  it  was  under  considera- 

tion, but  I did  not  realise  it  had  actually 
been  repealed. 

1307.  It  may  be  it  has  been  transferred 
to  another  Act.  It  is  rash  to  pronounce 
opinions  on  South  African  Acts,  or  indeed 
any  other  Acts,  without  looking  at  them. 

I think  that  is  probably  a bad  point. 

I know  a year  ago  they  were  thinking  of 
revising  the  Companies  Act  in  South 
Africa. 

1308.  I understand  this  particular  pro- 
vision may  have  been  repealed  (or  perhaps 
only  transferred  to  another  Act).  But  it 
does  not  matter  whether  it  is  still  in  force 


in  South  Africa  or  not;  what  we  have  to 
consider  is  whether  it  is  a good  thing  for 
the  United  Kingdom.  As  to  that,  you 
want  to  appoint  somebody  who  resembles 
a liquidator,  I should  have  thought  rather 

than  a receiver  ? No,  my  Lord,  because 

he  may  not  necessarily  realise  the  assets 
of  the  company.  The  company  might 
not  have  got  to  the  stage  where  it  was 
obviously  going  to  fail,  and  the  creditors 
might  think  it  had  only  got  into  its 
existing  state  because  of  the  general  in- 
competence of  those  who  were  running  it. 

1309.  The  effect  of  appointing  a judicial 
manager  would  necessarily  have  to  be, 
would  it  not,  the  introduction  of  some 
sort  of  standstill  on  the  carrying  on  of  the 
company’s  business,  otherwise,  if  winding 
up  supervened,  they  might  run  into 
difficulties? — — No.  The  effect,  I under- 
stand, would  be  that  there  would  be  a 
moratorium  on  the  existing  liabilities  of 
the  company,  but  the  judicial  manager 
would  be  empowered  to  carry  on  the 
business,  and  could  incur  further  liabilities, 
such  liabilities  being  preferred  to  the 
liabilities  that  had  been  incurred  prior  to 
his  appointment. 

1310.  That  would  be  coming  very  near 

a scheme  of  arrangement  under  sections 
206  and  207,  would  it  not? Yes. 

1311.  All  that  might  be  done  in  liquida- 

tion by  appointing  a provisional  liquida- 
tor?  Mr.  Phillips:  I believe,  my  Lord, 

if  I may  say  so  here,  that  the  main  idea 
behind  the  South  African  method  is  to 
give  time  to  decide  whether  the  company 
should  continue  trading,  whether  it  was 
insolvent  or  whether  it  needed  reorgani- 
sation by  means  of  help  from  the  creditors. 
The  judicial  manager  has  to  report  back 
to  the  court  within  a certain  space  of  time. 
If  he  reports  that  in  his  opinion  the 
company  is  insolvent  there  is  no  alterna- 
tive but  liquidation,  but  if  he  decides  it  is 
solvent  but  in  difficulties  then  presumably 
he  hands  over  to  the  creditors,  who  confer 
with  the  management  as  to  what  can  be 
done  to  get  the  company  out  of  its 
difficulties. 

1312.  What  it  comes  down  to  then  is  a 
power  in  the  Court  to  declare  a mora- 
torium for  a certain  period,  and  the 
appointment  by  the  Court  of  an  official 
called  a judicial  manager  who  would 
investigate  the  affairs  of  the  company  and 
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report  whether  it  ought  to  be  allowed  to 
continue  or  to  be  wound  up? Yes. 

1313.  That  sounds,  if  I may  say  so,  a 
very  sensible  notion  as  an  alternative  to 

more  drastic  measures. And  it  gives 

complete  protection,  my  Lord,  to  the 
assets  in  the  meantime. 

1314.  There  is  one  thing  I ought  to 
have  asked  you,  Mr.  Phillips,  on  the 
question  of  the  exempt  private  company. 
You  remember,  I expect,  that  in  the  Cohen 
Report  considerable  weight  was  attached 
to  the  possible  advantages  which  the 
filing  of  these  accounts  might  give  to  the 
competitors  of  the  company  filing  them, 
and  in  particular  it  was  said  that  other 
large  companies  and  also  partnerships  and 
individuals,  who  are  not  required  to  file 
accounts,  might  derive  advantage.  I 
gather  from  your  memorandum  you  do 
not  think  very  much  of  that  argument? 

No,  my  Lord,  I do  not  see  the  force 

of  that  argument;  in  all  justice  it  seems  to 
us  that  as  a quid pro  quo  for  limited  liability 
there  should  be  disclosure  of  the  financial 
position. 

1315.  Mr.  Lawson:  Could  I ask  you  a 

question  about  the  disclosure  of  sales  and 
purchases : is  it  your  view  that  those  figures 
should  be  disclosed  in  all  cases  even  if  it 
might  be  harmful  to  the  business  con- 
cerned?  Yes. 

1316.  Do  you  think  that  there  is  any 

force  in  the  argument,  particularly  in  the 
case  of  small  and  newly  formed  businesses, 
that  it  would  be  disadvantageous  to  the 
shareholders  for  those  figures  to  be  dis- 
closed?  1 can  see  an  argument  that 

some  hardship  might  be  imposed.  I have 
tried  to  put  our  own  point  of  view,  and 
we  frankly  admit  that  there  may  be  other 
considerations  which  would  outweigh 
our  interests,  and  this  may  well  be  one  of 
them.  I do  agree  that  I can  imagine  cir- 
cumstances where  disclosure  on  the  part 
of  some  firms  might  be  harmful  to  them, 
yet  I must  say  from  our  point  of  view  in 
assessing  credit  we  would  like  to  see  it 
done  in  all  cases. 

1317.  I suppose  you  could  say  that  you 

would  not  guarantee  the  credit  unless  the 
company  told  you  their  figures  of  turn- 
over?  No.  The  relationship  is  diffi- 

cult because  we  are  dealing  with  the 
supplier  and  not  with  the  buyer,  and  it  is 
the  buyer  that  we  want  to  know  about. 


1318.  You  do  not  approach  the  buyer 

direct  ? We  do  in  many  cases,  because 

we  cannot  get  enough  information  through 
normal  sources  and  we  go  to  him  and  say: 

“ Will  you  show  us  your  balance  sheet?”, 
that  is  really  what  we  want  to  get  at.  If 
he  wants  to  be  creditworthy  in  the  world 
of  commerce  he  says:  “ Certainly,  I am 
only  too  pleased  to  show  you  the  balance 
sheet  ”.  If  he  has  anything  to  hide  he 
will  not  show  it  to  us. 

1319.  It  would  be  possible  to  get  at  the 
sales  figures  in  this  way,  in  certain  cases  ? 
Yes. 

1320.  As  regards  stocks,  you  would  be 

satisfied,  would  you,  if  the  balance  sheet 
disclosed  the  method  adopted  in  valuing 
stocks?  You  do  not  very  much  mind 
what  the  method  is  as  long  as  it  is  dis- 
closed, is  that  it? Yes.  We  do  not 

like  “ directors’  valuation”. 

1321.  No,  you  want  an  adequate 

description? Yes. 

1 322.  Am  I right  in  thinking  that  where 
stock  is  described  as  being  at  cost  or 
market  value  you  would  want  to  know 
how  the  cost  is  arrived  at  and  how  the 
market  value  is  arrived  at,  because  there 
are  many  different  interpretations  of  those 

two  words  ? We  would  certainly  prefer 

that. 

1323.  But  what  you  are  after  is  dis- 
closure and  not  any  uniformity  in  method  ? 
Yes. 

1324.  Mr.  Bingen : I can  see  that  from 
your  point  of  view,  you  would  like  to  see 
balance  sheets  and  profit  and  loss  accounts 
of  exempt  private  companies  filed.  I have 
got  a great  deal  of  sympathy  with  that 
view.  But  do  you  see  any  overall  econo- 
mic or  other  objection  to  your  idea  being 

carried  out? No,  Sir,  I see  no  objection 

to  every  private  company  filing  a balance 
sheet. 

1325.  My  other  question  arises  out  of 

the  suggestion  made  that  there  should  be 
a procedure  in  this  country  under  which 
a judicial  manager  can  be  appointed.  I 
gather  that  that  judicial  manager  would 
be  something  like  a receiver  and  manager 
appointed  on  behalf  of  debenture  holders, 
but  where  in  fact  there  are  no  debentures. 
Is  that  right? Not  quite,  I think. 
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because  a receiver  and  manager  for 
debenture  holders  is  there  to  realise  the 
assets  for  the  benefit  of  the  debenture 
holder,  but  the  judicial  manager  in  the 
South  African  form  is  not  there  to 
realise  assets  at  all,  he  is  there  to  protect 
assets  while  a decision  is  made  as  to 
continuity  or  otherwise. 

1326.  But  a receiver  and  manager 

carries  on  the  business  so  long  as  is 
necessary  to  pay  off  the  debentures;  if 
successful  he  hands  it  back  to  the  share- 
holders. Your  suggestion  goes  further 
than  that  and  would  be  something  new  in 
the  Companies  Act? Yes. 

1327.  Nevertheless,  a judicial  manager 
is  similar  to  a receiver  and  manager 
except  that  he  acts  for  unsecured  creditors  ? 

Except  that  the  receiver  and  manager 

under  a debenture  is  realising  assets  to 
pay  back  his  principal,  the  debenture 
holder.  This  does  not  happen  with  the 
judicial  manager  at  all,  all  the  assets 
remain  in  the  business. 

1328.  Suppose  the  suppliers  of  a com- 
pany are  its  creditors  for  £100,000,  and 
you  are  behind  the  suppliers  as  guarantors. 
The  creditors  cannot  get  paid,  they  are 
issued  a writ  and  they  have  got  judgment. 
Then  instead  of  putting  a petition  on  the 
file,  do  they  go  to  the  Court  and  say: 
“ Please  will  you  appoint  a judicial 

manager?” -The  procedure,  I think,  is 

normally  that  the  company — not  the 
creditors — goes  to  the  court  and  asks  for 
a judicial  manager  to  be  appointed. 

1329.  I suppose  the  creditors  might 

apply  to  the  Court? 1 am  not  sure 

precisely  how  it  operates  in  South  Africa, 
but  I think  the  creditors  could  force  the 
company  to  go  to  the  Court  by  taking 
proceedings.  When  the  company  cannot 
meet  its  day-to-day  liabilities  and  its 
suppliers  take  legal  action  by  means  of 
judgment,  then  the  company  is  forced  to 
go  to  the  Court  and  say:  “Will  you 
appoint  a judicial  manager  to  protect  me 
from  this  judgment  and  its  conse- 
quences?”. 

1330.  But  it  would  be  useful  too  if 
creditors  could  in  effect  ask  for  a judicial 
manager  to  be  appointed  rather  than  a 

liquidator? Yes,  in  principle,  I agree. 

Mr.  Steven-.  The  heading  of  the  sec- 
tion in  the  South  African  Act  is  “Judicial 
management  instead  of  winding  up  ”. 


Mr.  Bingen : It  is  interesting  and  I think 
it  is  worth  looking  at. 

Chairman-.  Yes. 

1331.  Mr.  Brown-.  When  you  approach 
a prospective  debtor  to  ask  him  his 
position,  you  said  that  you  asked  him  to 
show  you  his  balance  sheet.  Does  that 
mean  that  you  would  be  satisfied  if  exempt 
companies  were  asked  to  file  balance 
sheets  but  not  profit  and  loss  accounts? 
— — Mr.  Phillips-.  It  would  go  a long  way 
to  enabling  us  to  make  a more  logical 
assessment  of  creditworth.  I think  the 
profit  and  loss  account  would  carry  it 
further.  I must  admit  I have  assumed 
that  if  it  was  done  at  all,  the  new  provision 
would  include  the  profit  and  loss  account 
as  a document  annexed  to  the  balance 
sheet  (as  prescribed  under  the  present  Act 
for  non-exempt  companies). 

1332.  Mrs.  Naylor : Do  you  think  it 
would  be  very  easy  to  find  clever  judicial 
managers  who  were  going  to  make  a 
success  of  a derelict  business?  He  is 
supposed  to  be  a creative  dynamic  charac- 
ter, is  he  not?  Is  he  supposed  to  give 

full  time?  How  does  one  get  them? 

Mr.  Steven:  As  long  as  they  are  going  to 
be  protected,  you  will  get  them. 

1333.  Where  would  one  recruit  them? 

Probably  from  the  class  of  people  who 

are  generally  known  as  company  doctors. 

Mr.  Phillips : There  is  in  South  Africa 
a very  big  organisation  known  as  Syfrets, 
who  are  trustees  and  accountants;  they 
perform  this  function  of  judicial  manager 
in  many  cases.  They  have  most  able 
people,  of  course. 

1334.  Are  bank  references  for  com- 
panies any  good? We  use  them  a lot 

and  I would  be  the  last  person  to  say 
they  were  no  good.  But  one  recognises 
that  a bank  has  its  customers’  interests  at 
heart  and  it  cannot  be  as  outspokenly 
frank  in  a reference  as  credit  underwriters 
would  like  to  see.  W e try  to  read  between 
the  lines,  but  usually  bank  references  are 
so  brief  and  non-committal  that  they 
really  are  not  a substitute  for  information 
such  as  would  be  given  by  a balance  sheet. 

1335.  Mr.  Scott:  Referring  to  the 
exemption  of  private  companies  from  the 
obligation  to  file  their  accounts  you  said 
in  your  memorandum:  “Although  in  1945 
it  was  no  doubt  correct  to  make  this 
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exemption  to  the  principle  that  the  fullest 
information  should  be  made  available  to 
shareholders  and  the  public,  it  is  con- 
tended thatjt  is  no  longer  so  Is  the 
reason  for  your  change  of  view  about  the 
situation  today  as  compared  with  1945 
due  to  the  very  large  number  of  com- 
panies which  take  advantage  of  this 
exemption? 1 think  that  is  right. 

Mr.  Steven : We  accept  that  the 
position  in  1945  was  as  the  Cohen  Com- 
mittee stated  it  to  be,  but  something  must 
have  changed  because  when  we  look  at  it 
ourselves  nowadays  we  do  not  think  it 
is  relevant. 

1336.  The  second  question  I want 
to  raise  is  on  the  Registration  of  Business 
Names  Act.  I was  not  entirely  clear 
what  your  answer  was  to  the  Chair- 
man’s question  when  he  said  how  would 
it  affect  you  if  the  register  were  discon- 
tinued. I know  you  say  you  use  it.  Has 
it  been  your  experience  that  frequently 
it  has  been  disregarded  by  traders  and 
they  just  have  not  given  particulars  under 

that  Act? Mr.  Phillips : I do  not  think 

I can  answer  that  question.  It  does  not 
normally  come  within  our  province.  We 
have  to  use  the  register  to  confirm  that 
the  risk  we  are  asked  to  insure  is  in  fact  in 
business  at  a particular  address  under  a 


particular  style,  and  we  do  that  indirectly 
as  I said  through  inquiry  agents.  But  I 
can  express  no  opinion  about  the  dis- 
continuation of  the  Business  Names 
Register. 

1337.  Chairman:  The  Registration  of 
Business  Names  Act  of  course  provides 
for  registration  of  the  true  name  of  any- 
one who  is  not  trading  in  his  true  name. 
In  addition  to  the  register,  there  are 
certain  other  obligations.  There  is  an 
obligation,  I think,  to  exhibit  on  the  spot 
the  certificate  of  registration  from  the 
Board  of  Trade  saying  who  the  pro- 
prietors are,  and  there  is  an  obligation  to 
show  the  true  names  of  the  proprietors 
on  all  letter  headings  and  so  forth.  I was 
wondering  whether  all  those  requirements, 
supposing  that  they  were  left  out  of  any 
repeal  of  the  Act,  might  not  serve  your 
purpose  just  as  well?  Your  local  agent 
would  go  down  and  see  what  was  going 

on  on  the  spot? Yes.  I do  not  think 

I hold  any  strong  views  one  way  or  the 
other  about  that  from  the  point  of  view 
of  obtaining  information. 

Chairman : Then  I do  not  think  we  need 
trouble  you  any  further.  We  are  very 
much  obliged  to  you  both  for  the  memo- 
randum and  for  coming  here  today  and 
giving  evidence.  Thank  you  very  much. 


(The  witnesses  withdrew .) 
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Memorandum  by  the  Economist. 

The  Economist  is  grateful  for  the  opportunity  to  submit  to  the  Jenkins  Committee 
a discussion  on  company  practice  and  law,  together  with  specific  recommendations 
where  these  seem  advisable.  This  material,  which  it  is  intended  shortly  to  publish 
in  The  Economist,  is  in  four  sections: — 

A Modem  View  of  the  Company 
Some  Questions  for  Review 
Protection  for  Depositors 
Proposals  for  Unit  Trusts 

Some  of  this  material  is  perhaps  more  discursive  than  would  ideally  suit  the 
Committee  and  for  this  the  compilers  ask  the  indulgence  of  all  the  members. 

7 9 60 

A Modem  View  of  the  Company 

Ten  t ears  it  is  said,  is  about  the  right  time  for  taking  a close  look  at  Company  Law. 
On  many  matters  involving  the  birth  and  business  of  companies,  there  ought  to  be 
manv  tears  of  valuable  service  in  the  1948  Companies  Act.  Some  other  matters 
that 'hate  come  to  light  in  the  last  few  years  do  need  attention— take-over  bids,  as  a 
particular  example.  The  task  facing  the  Jenkins  Committee  will  still  not  be  an  easy 
one  if  it  decides  that  the  need  is  to  improve  a basically  good  structure  of  law  and  not 
to  rebuild  it.  Yet  although  major  reforming  battles  have  long  been  fought— on  accounts, 
holding  companies,  and  directors'  responsibilities,  for  example — so  that  the  behaviour 
of  companies  is  infinitely  better  than  it  was  a generation  ago,  more  voices  are 
nowadays  to  be  heard  challenging  the  nature  of  the  company  and  the  public  merits 
of  limited  liability  and  seeking  better  definitions  of  the  responsibilities  of  company 
directors  and  officials  towards  shareholders  and  society.  On  these  questions,  views 
are  sharply  divided.  People  can  still  be  found  to  argue  the  seventeenth  century  view 
that  incorporation  provides  the  opportunity  for  like-minded  people  to  join  in  a venture, 
hiring  (and  when  necessary  firing)  the  best  administrative  talent  they  can  find.  Jne 
investor  today,  top  hatted  or  cloth  capped,  does  not  see  the  average  company  in  these 
terms,  but  that  is  not  to  say  that  this  democratic  basis  of  the  company  has  become 
wholly  irrelevant.  At  the  other  extreme,  the  criticism  is  heard  that  the  modern 
company  and  its  board  of  directors  are  literally  irresponsible— beholden  least  ol  all 
to  their  shareholders  and  getting  more  protection  than  they  should  from  the  company 
law.  # . 

This  second  view  has  been  gaining  ground  ever  since  the  last  Companies  Act  was 
put  on  the  statute  book.  It  involves  at  bottom  the  relations  between  shareholders 
and  directors— for  if  there  is  such  a thing  as  an  autonomous  company,  those  who 
hold  shares  in  it  cannot  be  reckoned  to  have  any  decision  over  it  or  over  the  people 
who  run  it.  That  would  leave  a power  vacuum  which  many  critics  who  hold  this 
view  would  fill  simply  by  bringing  in  the  state  as  shareholder  or  by  some  other 
appropriate  method  of  dispossession  to  stop  “ parasites  ” sucking  dividends  and 
capital  gains  out  of  corporate  business.  Every  take-over  bid  revives  the  argument 
and  in  the  classic  case  of  British  Aluminium,  it  was  answered  m a way  that  put  the 
directors  to  rout.  What  they  proposed  to  shareholders  as  being  good  for  the  company 
thev  administered  might  indeed  have  proved  so;  one  cannot  tell,  for  they  lost  the  day 
and  primarily  because  shareholders  refused  to  follow  their  line  without  question  and 
got  to  the  point  of  losing  confidence  in  them. 

The  terms  of  reference  of  the  Jenkins  Committee  ask  it  to  consider  in  the  light  of 
modem  conditions  and  practices,  including  the  practice  of  take-over  bids,  what  should 
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be  the  duties  of  directors  and  the  rights  of  shareholders.  One  does  not  have  to 
accept  all  criticisms  of  present  company  practice  to  hold  some  reservations  about  the 
traditional  view  of  democratic  association  through  a company.  Imperial  Chemical 
Industries  is  a progressive,  well-managed,  socially  sensitive  concern ; but  Mr.  Chambers 
and  his  colleagues,  one  might  dare  to  assert,  are  only  occasionally  activated  by  the 
idea  of  direct  service  to  shareholders.  They  are  working  primarily  for  ICI  which 
has  its  own  legal  existence  and  its  developing  persona.  In  this  attitude,  they  are 
strengthened  by  a body  of  case  law  that  simply  cannot  be  overthrown  by  anyone 
who  seeks  to  assert  (against  all  contemporary  evidence)  that  the  shareholder  must  be 
regarded  still  as  the  absolute  boss.  In  some  ultimate  ways  he  always  has  been  and 
is  still.  But  contrary  to  the  widely  accepted  idea  that  ownership  of  a company  rests 
with  the  ordinary  shareholders  because,  it  is  said,  they  bear  the  ultimate  risk,  company 
law  has  increasingly  distinguished  between  the  company,  on  the  one  hand,  and  the 
people  who  hold  the  equity  in  it,  on  the  other  hand.  They  have  placed  not  their  all, 
but  a limited  “all”  in  it;  in  return  they  have  certain  limited  rights,  including  in 
particular  a residual  share  in  its  profits  (which  they  cannot,  however,  determine  for 
themselves)  and  a residual  right  after  all  other  claims  to  its  assets,  if  it  is  ever  wound  up. 
Hence  the  members  can  be  said  to  own  the  company  only  in  a limited  special  sense; 
the  company  has  a separate  and  continuing  entity  quite  apart  from  the  people  who 
own  it  from  time  to  time.  This  principle  was  confirmed  in  Lord  Evershed's  words 
in  the  Short  Brothers  case  in  1949,  where  the  question  at  issue  was  whether  shareholders 
should  be  paid  on  being  taken  over  by  the  state  on  the  basis  of  the  value  of  their  shares 
in  the  market  or  on  the  value  of  the  assets  that  might  be  imputed  to  them; 

Shareholders  are  not,  in  the  eyes  of  the  law,  part  owners  of  the  undertaking. 

The  undertaking  is  something  different  from  the  totality  of  shareholdings. 

And  the  undertaking  is  the  entity  to  which  the  directors  owe  their  fiduciary  duty — not 
to  the  amorphous  body  of  shareholders  and  not  as  agents  of  them.  It  follows  that 
views  about  a particular  company  may  differ  as  between  the  shareholders  and  the 
directors.  Their  interests  may  differ  too;  a given  policy  that  the  directors  honestly 
see  as  serving  the  long-term  interests  of  the  company  may  be  inimical  to  the  short-term 
interests  of  some  shareholders.  But  they  are  entitled  to  hold  such  views  and  to  act 
on  them,  even  if  they  may  not  be  in  the  evident  interest  of  all  shareholders.  If  the 
members  dissent  in  sufficient  strength,  they  can  change  the  directors  and  change  the 
policy.  (This  assumes  that  they  have  a vote,  though  not  all  have;  the  vote  itself 
is  not  a natural  right  but  one  specifically  conferred  by  the  articles  of  association  on 
certain  shares.)  This  is  the  only  sanction  in  our  company  law  for  preventing  directors 
from  wielding  absolute  power  within  the  broad  fields  of  intra  vires.  Sometimes  they 
may  come  close  to  it ; but  even  the  most  entrenched  board  among  the  biggest  companies 
thinks  twice  before  seeming  to  act  arbitrarily.  A few  shareholders  who  make  a row 
will  not  usually  succeed  in  turning  the  board  out,  but  directors  are  usually  sensitive 
when  their  public  relations  turn  sour.  And  if  they  persist  in  arbitrary  courses,  they 
may,  in  infrequent  but  effective  cases,  provoke  a revolt  among  the  shareholders. 
When  that  happens,  they  become  as  vulnerable  as  they  seemed  formerly  secure. 

The  question  how  far  the  relations  between  directors  and  shareholders  can  be 
improved  by  law  and  how  far  by  better  manners  (on  both  sides)  is  a nice  one.  Changes 
in  the  law  aimed  at  specific  improvements — say,  in  accounts  or  in  the  handling  of 
take-over  bids — also  assist  the  general  aims  of  securing  fuller  disclosure  of  information 
and  the  taking  of  shareholders  more  completely  into  the  directors'  confidence.  Again, 
anything  that  limits  the  temptation  for  directors  to  look  too  fixedly  at  their  own 
self-interest  is  to  be  welcomed — here  one  must  applaud  the  recent  step,  quite  outside 
the  company  law,  to  limit  tax-free  “ compensation  for  loss  of  office  ”,  if  only  because 
shareholders  in  the  past  rarely  brought  themselves  to  do  it. 

Is  there  need  for  some  instrument  of  control  over  the  behaviour  of  directors  closer 
than  shareholders  can  exercise  themselves  in  the  annual  general  meeting  or  by  the  other 
means  open  to  them  under  the  Companies  Act?  No  doubt  the  Jenkins  Committee 
will  be  looking  at  post-war  Goman  experience  of  a kind  of  double-decker  management 
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of  companies  through  the  Vorstand  (or  executive  board)  and  the  Aufsichtsrat  (or 
supervisory  board  I.  There  are  some  in  Germany  who  find  it  hard  to  explain  the 
division  of  effective  power  between  the  two  bodies  and  it  has  been  common  among 
German  business  men  to  treat  the  Aufsichtsrat,  with  its  periodical  meetings  and  labour 
representation,  with  a certain  disregard.  It  is  too  early  to  decide  whether  German 
business,  German  shareholders,  or  German  workers  are  better  off  because  of  the 
oversight  afforded  by  the  Aufsichtsrat.  But  it  has  some  attributes  that  critics  at 
both  extremes  of  the  British  system  have  demanded— including  direct  trade  union 
representation  and  the  appearance  of  more  effective  supervision  over  the  actions  of 
executive  directors.  This  is  not  likely  to  be  an  article  for  immediate  export  to  this 
country,  where  the  common  case  of  a mixed  board  of  executive  and  part-time  directors 
is  likely  to  give  results  at  least  as  good,  but  its  course  deserves  to  be  watched. 

One  other  general  question  has  to  be  raised.  Should  some  permanent  body  be  set  up 
to  give  regular  attention  to  company  affairs  and  if  so  how  should  it  be  constituted  ? 
The  Securities  and  Exchange  Commission  (S.E.C.)  in  the  United  States  is  sometimes 
put  forward  as  an  example  for  this  country  to  follow.  This  seems  doubtful,  since 
manv  of  the  important  functions  carried  out  by  the  SEC  are  satisfactorily  covered 
by  the  Companies  Act  and  by  the  rules  of  the  Stock  Exchange.  What  might  serve 
better  in  this  country  would  perhaps  be  a consultative-cum-recommending  body, 
rather  than  an  execu’tive-cum-controiling  body.  But  it  is  not  easy  to  visualise  the 
perfect  formula  for  such  a body.  If  it  were  merely  representative  of  all  the  interests 
concerned — Government,  law,  finance,  investment,  labour  and  the  general  public — 
it  might  be  too  ponderous  as  w ell  as  too  complaisant.  This  might  be  a field,  however, 
where  the  " Three  Wise  Men  ” method  could  be  made  to  work,  by  giving  a small 
body  of  independent  but  interested  people  the  continuing  job  of  looking  at  the 
development  of  company  organisation  and  law,  reporting  regularly  about  these 
questions  and  acting  as  keeper  of  the  public  interest  in  them.  It  would  also  con- 
ceivably allay  many  public  misconceptions  about  companies  and  the  way  they  are  run. 
Such  a"  body  would  hardly  dispense  with  the  need  to  have  a closer  look  at  company 
law  at  longer  intervals,  though  its  work  would  help  not  least  in  this  direction  too. 

For  various  reasons,  “ company  ” has  become  a bad  word.  The  ignorant  public 
thinks  that  the  company  that  earns  good  profits  must  be  a greedy  monopolist.  Or  that 
the  average  company  director  is  a tax-dodging  caterpillar  feeding  on  corporate 
enterprise.  Or  that  the  ordinary  shareholder  has  no  natural  right  to  a satisfactory 
return  on  his  investment  or  to  the  sometimes  provocative  increase  in  its  market  value 
to  correspond  with  its  true  worth.  Much  of  this  envy  arises  from  two  facts:  post-war 
inflation  and  the  distortion  of  values  that  it  caused — only  fairly  recently  overtaken 
by  prices  on  the  Stock  Exchange;  and  secondly  the  expanding  character  of  the  modem 
economy  which,  on  the  face  of  it,  has  taken  a good  deal  of  the  risk  out  of  risk 
investment.  In  the  process  of  adjustment  to  these  two  major  facts,  company  profits 
and  share  prices  have  often  responded  sharply,  while  the  take-over  bid  has  often 
developed  in  public  clamour  between  contending  interests.  None  of  this  is  other 
than  an  economic  response  to  economic  forces.  It  is  not  wicked,  anti-social,  a 
deprivation  of  the  workers,  or  an  enrichment  of  the  investing  class  beyond  the 
enrichment  of  others.  But  it  is  during  such  periods  of  major  change  that  the  share- 
holder, wielding  the  ultimate  sanction  of  his  vote,  is  of  crucial  importance.  It  is  then 
that  directors  have  to  admit  that  they  govern  by  consent  and  that  they  owe  share- 
holders the  double  duty  of  information  and  consultation.  The  British  company 
system  is  not  perfect  and  our  tax  laws  sometimes  make  it  look  odder  than  it  need  be; 
but  it  is  still  far  better  than  anything  that  has  been  proposed  to  replace  it. 

Company  Law 
Some  Questions  for  Review 

The  1948  Companies  Act  righted  much  that  was  wrong  and  it  is  still  working 
satisfactorily  after  twelve  years.  The  present  task,  in  contrast  to  1948,  does  not  seem 
to  involve  a radical  revision  of  company  law  so  much  as  more  modest  amendments 
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in  the  same  general  direction  and  enlisting  the  support  of  law  for  the  best  in  modem 
business  practice.  It  is  possible,  as  the  following  paragraphs  show,  to  comment  in 
this  sense  without  being  confident  in  every  case  that  useful  positive  recommendations 
can  be  made  for  changes  in  the  law. 

Incorporation  and  Partnership 

Limited  liability,  secured  through  the  act  of  incorporation,  was  originally  taken  to 
be  a privilege.  As  the  ever  increasing  number  of  companies  shows,  it  has  become  a 
matter  of  automatic  convenience  for  the  majority  and,  for  a few,  a means  of  evading 
the  responsibilities  of  the  best  business  practice.  The  “ one  man  ” company  is  a 
familiar  product  of  heavy  taxes  falling  upon  the  individual,  and  the  “ accommodation  ” 
company  has  been  known  to  exploit  defects  in  other  branches  of  the  law.  Whether 
measured  by  the  advantages  to  the  well  conducted  business  or  by  the  risks  of  misuse 
by  the  ill  conducted  business,  incorporation  is  too  easy  and  too  cheap. 

It  would  be  invidious,  to  put  it  no  higher,  to  distinguish  between  what  is  worthy 
and  what  is  unworthy  among  companies.  More  specific  or  restricted  definitions  of  the 
objects  of  a company  as  set  out  in  the  memorandum  of  association  could  easily 
frustrate  the  creation  and  growth  of  new  trading  enterprises  which  need  the  protection 
of  limited  liability,  and  it  would  hardly  be  possible,  even  if  it  were  desirable,  to  impose 
new  limitations  on  nearly  400,000  existing  companies.  But  the  privilege  of  limited 
liability  should  be  made  less  of  a bargain  by  two  changes:  first,  to  increase  the  fees 
payable  by  existing  companies  for  the  services  of  the  Companies  Registration  Depart- 
ment ; and  secondly  by  increasing  the  fees  payable  on  incorporation  of  new  companies 
and  the  capital  duty  for  all  companies. 

Incorporation  of  a company  with  one  shareholder  should  be  introduced.  A 
company  must  now  have  at  least  two  members,  but  often  one  of  these  members  has 
a purely  nominal  interest  to  comply  with  the  lawT,  as  in  the  case  of  a holding  company 
which  needs  a “ dummy  ” shareholder. 

Where  by  custom  or  by  non-statutory  regulation,  it  is  the  practice  to  trade  with 
unlimited  liability,  the  law7  against  partnerships  of  more  than  twenty  members  can 
press  heavily  upon  enterprise  and  it  is  avoided  by  the  clumsy  device  of  associate 
partnerships.  There  seems  no  reason  for  any  upper  limit,  and  the  Registration  of 
Business  Names  Act,  1916,  provides  a means  of  identifying  the  partners. 

Private  Companies 

One  advantage  for  a private  company  is  that  it  may  take  power  in  its  articles  of 
association  to  regulate  and  to  restrict  the  transfer  of  its  shares.  The  Lyle  and  Scott 
case  showed  that  this  privilege  needs  to  be  zealously  guarded.  But  is  there  any  need 
then  to  preserve  the  distinction  between  “ exempt  ” companies  (which  are  not  required 
to  file  copies  of  their  accounts)  and  “non  exempt”  companies?  For  “exempt” 
private  companies,  the  law  is  concerned  with  a proper  measure  of  protection  for 
creditors  rather  than  protection  for  a limited  number  of  shareholders.  It  would  be 
possible  to  dispense  with  the  distinction  and  require  all  companies  to  file  accounts. 
But  if  this  is  (probably  rightly)  regarded  as  too  drastic,  some  protection  would  be 
afforded  to  creditors  if  the  directors  of  an  “ exempt  ” company  were  required  to 
certify  that  proper  books  of  account  had  been  kept,  that  annual  accounts  had  been 
prepared  in  accordance  with  the  Companies  Act  and  that  these  accounts  had  been 
audited  by  a fully  qualified  person  (as  defined  by  the  Act).  Such  a provision  would 
have  the  incidental  advantage  of  exacting  a public  quid  pro  quo  from  those  who  adopt 
limited  liability  as  a personal  convenience. 

Any  “ exempt  ” company  should  be  prohibited  absolutely  from  appealing  to  the 
public  for  deposits  and  loans  or  from  accepting  them.  This  question  is  discussed  in 
some  detail  later. 

No  Par  Value  Shares 

The  arguments  for  and  against  the  issue  of  no  par  value  shares  wTere  examined 
by  the  Gedge  Committee  and  the  Government  has  in  principle  accepted  the  majority 
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recommendation  of  that  committee  that  the  issue  of  NPV  shares  should  be  permitted. 
Such  an  enactment  is  long  overdue. 

Directors  and  Shareholders 

The  duties  of  directors  in  a public  company  and  their  relations  with  shareholders 
are  complex  and  were  broadly  discussed  in  the  introductory  article.  It  is  difficult 
and  it  may  be  undesirable  to  attempt  to  frame  comprehensive  rules  to  govern  them. 
At  certain  key  points,  however,  the  accountability  of  directors  to  shareholders  could 
be  made  more  apparent  and  direct. 

1.  In  buying  assets,  the  directors  can  fundamentally  alter  the  character  and  activities 
of  a company,  though  still  keeping  these  within  the  bounds  of  a widely  drawn  memo- 
randum of  association.  In  such  cases,  the  ideal  arrangement  is  for  the  directors  to 
secure  a prior  mandate  from  shareholders.  The  disadvantages,  however,  have  to  be 
weighed.  Disclosure  might  be  commercially  imprudent  and  tie  the  hands  of  directors 
too  tightly  in  negotiation,  conceivably  with  harm  to  the  shareholders’  interests. 
Directors  elected  by  shareholders  have  the  right  to  a reasonably  wide  area  of  decision 
and  probably  should  be  allowed  to  continue  to  exercise  their  discretion  in  such  cases 

subject  to  the  recommendation  on  the  issue  of  shares  discussed  below  and  to  the 

proviso  that  shareholders  must  be  fully  informed  as  soon  as  the  transaction  is  completed. 

Difficulties  may  arise  because  in  the  heat  of  a take-over  struggle  the  directors  may 
pay  too  high  a price  for  assets  and  so  dilute  the  existing  equity.  Precipitate  and 
occasionally  rash  actions  associated  with  some  “ shell  ” and  industrial  holding 
companies  provide  examples,  though  bad  buying  is  not  confined  to  these  alone. 
Ultimately,  however,  shareholders  must  be  presumed  to  know  the  kind  of  company 
they  have  invested  money  in  and  to  what  sort  of  men  they  have  entrusted  its  manage- 
ment and  the  law  can  hardly  be  expected  to  protect  their  equity  from  the  risks  of 
enterprise.  It  is  for  shareholders  to  insist  on  good  direction  and  on  full  information 
about  it;  the  law  can  help  here  by  insisting  on  information  at  least  post  hoc. 

2.  Similar  arguments  can  be  advanced  to  cover  the  sale  of  part  of  a company’s 
assets.  But  there  does  seem  need  here  for  some  limit  to  the  directors’  discretion. 
Where  the  sale  is  of  a substantial  proportion  of  the  assets  (say,  50  per  cent.,  by  current 
valuation)  shareholders  should  have  the  final  say  whether  the  sale  should  go  through. 
By  analogy,  the  law  should  make  it  quite  explicit  that  directors  may  not  place  assets 
beyond  the  voting  control  of  shareholders  without  their  consent. 

Disposal  of  any  considerable  proportion  of  trading  assets  usually  leaves  a company 
with  an  abnormal  volume  of  cash.  In  such  circumstances,  the  directors  should  be 
made  to  seek  a mandate  from  shareholders  for  their  proposals— for  example,  whether 
the  whole  or  part  of  it  should  be  distributed.  Shareholders  should  be  asked  to 
approve  the  broad  outlines  of  any  policy  the  directors  intend  to  pursue  in  re- investing 
the  money. 

3.  The  articles  often  permit  the  directors  to  issue  further  shares  (where  the 
authorised  capital  exceeds  the  issued  capital)  for  cash  or  in  satisfaction  of  a take-over 
bid  without  first  consulting  shareholders.  The  issue  of  25  per  cent,  of  the  equity  of 
United  Dominions  Trust  to  Barclays  Bank  and  the  frustrated  attempt  by  British 
Aluminium  to  issue  shares  to  Alcoa,  are  cases  of  this  kind  which  have  caused  resent- 
ment. Issues  of  shares  for  cash,  or  other  consideration,  carrying  present  voting  rights 
(or  prospective  votes  in  the  instance  of  convertible  loans)  and  which  represent  more 
than,  say,  one-eighth  of  the  paid  up  share  capital  should  be  made  subject  to  the 
shareholders’  prior  approval. 

4.  Power  to  make  donations  for  charitable  or  political  purposes  (subject  to  the 
general  conditions  that  these  are  in  the  interests  of  the  company)  is  usually  vested  in 
the  board  of  directors.  They  should  be  competent  to  judge  what  is  in  the  interests 
of  the  company,  its  shareholders,  its  employees  and  the  industries  of  which  it  forms 
part;  and  there  would  seem  to  be  little  point  of  imposing  on  the  law  the  making  of 
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distinctions  between  acceptable  or  undesirable  patronage.  But  there  are  arguments 
(both  in  terms  of  excessive  charity  and  also  possibly  of  too  little)  for  expecting  them 
to  make  some  disclosure  each  year  of  the  donations  they  have  made. 

5.  It  is  important  that  minority  shareholders,  especially  shareholders  in  a private 
company,  should  be  able  to  seek  remedies  in  the  courts  if  they  have  reason  to  believe 
that  they  are  being  oppressed  by  the  majority  shareholders.  One  difficulty  here  is 
that  oppression  is  so  defined  as  to  be  linked  with  the  need  to  prove  that  the  facts  would 
in  normal  circumstances  warrant  a winding  up  order.  If  that  limitation  is  likely 
to  block  the  access  of  minority  shareholders  to  the  Courts,  another  definition  of 
oppression  is  obviously  needed. 

Take-over  Bids 

In  the  past  the  clash  of  interests  between  directors  and  shareholders  has  been  most 
vividly  revealed  in  take-over  struggles.  It  would  be  regrettable  if  any  changes  were 
made  to  hamper  a process  that  can  have  beneficial  effects  for  the  economy;  but  the  law 
should  have  some  say  on  the  procedures  to  be  adopted.  Consideration  should  be 
given  to  the  following  matters,  as  it  has  already  been  given  in  large  measure  in  the 
Board  of  Trade  regulations  for  licensed  dealers: 

(a)  The  directors  of  the  company  approached  should  be  given  prior  notice  of  an 
intention  to  make  a bid  to  its  shareholders,  though  they  should  not  expect 
unduly  long  notice. 

( b ) A time  limit  should  be  fixed  for  which  the  offer  can  remain  open. 

(c)  The  date  when  an  offer  can  be  declared  unconditional  should  be  announced. 
When  the  offer  is  declared  unconditional  the  bidder  should  reveal  the  number 
of  shares  which  he  then  holds  or  for  which  acceptances  have  been  received. 

(d)  In  the  first  public  announcement  of  the  terms  of  the  offer,  the  name  of  the 
principal  and  the  number  of  shares  he  has  already  acquired  should  be 
disclosed. 

( e ) Where  the  bid  is  for  part  of  the  capital,  acceptances  should  not  be  treated  on 
a “ first  come,  first  served  ” basis  but  should  be  scaled  down  proportionately. 

(/)  Payments  for  loss  of  office  or  any  other  conditional  benefits  or  agreements 
should  be  disclosed. 

(g)  Where  a bid  is  wholly  or  partly  in  cash,  some  evidence  should  be  presented 
(such  as  a letter  from  a clearing  bank)  to  show  that  the  money  is  there  to  meet 
the  bid. 

(A)  Where  a bid  is  in  shares,  in  whole  or  in  part,  some  indication  of  the  recent 
value  of  the  shares  should  be  given. 

(z)  The  directors  of  the  company  for  which  the  bid  is  made  should  tell  share- 
holders whether  they  recommend  the  bid  or  not  and  their  reasons.  They  should 
reveal  and  describe  any  material  change  in  the  company’s  financial  and  trading 
position  since  the  last  published  accounts  or  any  material  change  in  prospect. 

O')  The  bidder  should  give  some  broad  outline  of  the  policies  he  intends  to 
pursue  if  he  gains  control  and,  in  particular,  if  he  intends  to  dispose  of  any 
of  the  company’s  assets  so  as  to  provide  eventual  finance  for  his  bid. 

Non-voting  Ordinary  Shares 

The  ultimate  power  of  ordinary  shareholders  to  control  the  affairs  of  the  company 
and  the  activities  of  its  directors  lies  in  the  right  that  their  shares  usually  (though  not 
invariably)  give  them  to  vote  at  meetings.  Any  argument  that  directors  should  be 
made  more  accountable  for  their  actions  leads  to  the  presumption  that  all  ordinary 
shareholders  should  have  equal  voting  rights. 
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Practical  facts,  however,  get  in  the  way  of  this  logic.  One  involves  the  case  where 
a comply  needs  to  finance  itself  largely  by  risk  capital  but  from  reasonable  fear  of 
intervention  from  outside  wishes  to  restrict  the  control.  This  is  typical  of  some  new 
and  crowing  companies  whose  enterprise  is  founded  on  a family  or  a small  group 
of  associates.  Secondly,  when  investors  buy  shares  they  must  be  presumed  to  know; 
whether  the  shares  carry  votes  or  not  and  to  have  measured  the  price  they  pay 
accordingly.  Thirdly,  a"  number  of  big  and  well  managed  companies  have  issued 
non-voting  shares  in" considerable  volume  and  these  have  not  lacked  popular  appeal. 

To  insist  that  all  non-voting  ordinary  shares  now  in  existence  should  be  given  equal 
voting  rights  with  the  voting  shares  or  to  put  a statutory  ban  on  any  further  issue  of 
non-ratine  or  restricted-voting  ordinary  shares  would  go  too  far.  Indeed,  it  might 
not*  everfeliminSe  the  creature  that  it  was  trying  to  kill:  would  it  be  posable  or 
equitable  to  ban  the  issue  of  participating  preferred  shares  which  had  equal  nghts 
with  the  ordinary  shares  except  in  the  matter  of  a vote?  The  law  could  at  tot  insist 
that  non-voting  ordinary  shares  are  clearly  designated  as  such,  instead  of  being  des- 
Sbed  “ lav “ A " Aares.  Beyond  that,  the  law  might  eave  it  to  the  pressures 
of  the  market  (and  these  are  not  insignificant  in  the  City)  to  resist  the  wider  introduchon 
of  non-voting  ordinary  shares  and  to  encourage  the  giving  of  votes  on  acceptable  terms 
to  ordinary  shares  that  now  lack  them. 

Nominee  Shareholdings 

The  Cohen  Committee  recognised  the  practical  convenience  of  registering  shares 
in  the  name  of  nominees.  It  also  framed  recommendations  to  make  it  possible  to  sa; 
who  the  beneficial  owners  were.  These  recommendations  were  not  adopted,  except 
Sb?  anlnspector  appointed  by  the  Board  of  Trade  has  the  power  to  trace  the  beneficial 
owners  of  shares  in  nominee  names. 

The  principles  here  should  be  that  directors  should  be  able  to  discover  for  whom 
thev  are  acting  and  that  shareholders  should  know  who  them  fellows  are.  In  particular, 
thev  ought  to  have  the  right  to  know  who  effectively  controls  the  company.  General 
regulations  to  ban  nominees  altogether  or  to  allow  them  for  holdings  within  a defined 
proportion  of  the  capital  might  do  away  with  the  practical  conveniences  of  registering 
shares  in  the  name  of  nominees  without  closing  all  the  avenues  open  to  abuse.  The 
Jaw  jealously  preserves  the  rights  of  the  registered  holder  and  refuses  any  recognition 
of  trusts  on  "the  register.  But  equitable  rights  in  a holding  can  be  pursued  by  the  real 
owm™rs  as  against  the  registered  holder  and  it  could  hardly  weaken  the  established 
doctrine  if  the  names  of  beneficial  owners  of  shares  could  be  entered  as  a memorandum 
on  the  company's  share  register.  This  w ould  require  some  procedure  for  establishing 
the  beneficial  owners  of  existing  shareholders  and  of .future  ones.  Kttat  were  though 
to  be  burdensome  in  the  case  of  existing  nominee  holdings,  as  distinct  from  me  case 
of  new  ones,  a general  power  could  be  given  to  directors  to  inquire  into  the  identity 
of  beneficial  owners  and  to  publish  their  findings.  Shareholders  could  also  be  given 
the  right  bv  passing  a resolution,  to  require  the  directors  to  make  such  an  enquiry 
and  to  publish  its  findings.  In  both  cases,  the  enquiry  should  be  at  the  company  s 
expense. 

Accounts 

The  best  practice  in  accounting  has  already  outpaced  the  formal  requirements  of  the 
1948  Companies  Act  but  the  question  whether  the  law  should  be  brought  more  m 
line  with  modem  practice  is  not  absolutely  clear. 

Turnover 

A growing  number,  but  not  the  majority,  of  companies  publish  figures  of  annual 
turnover  These  figures  are  useful  in  serious  study  of  a company  s business  and  m 
judging  how  well  its  affairs  are  being  conducted.  For  some  companies,  however 
turnover  figures  would  be  meaningless— for  instance  in  the  case  of  the  banks  and 
finance  companies;  for  others  they  would  be  misleading— -for  instance,  companies 
whose  sales  and  profits  are  considerably  affected  by  the  tuning  of  the  completion  of 
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big  contracts.  Some  companies  would  also  contend  that  the  publication  of  turnover 
figures  would  be  harmful  to  industry,  but  this  objection  deserves  to  be  treated  with 
some  reserve. 

If  the  publication  of  figures  of  turnover  were  enforced,  “ turnover"  would  need  to 
be  carefully  defined.  It  could  be  applied  to  public  companies  only.  Exemption  would 
be  needed  on  good  grounds  being  shown  that  information  would  be  meaningless  or 
grossly  misleading:  and  there  would  be  pressure  for  exemption  on  the  ground  that  the 
information  would  be  harmful  to  the  company.  An  appelate  body,  which  would 
almost  certainly  have  to  be  the  Board  of  Trade  (which  would  merely  mean  some 
already  over-burdened  officials),  would  have  to  be  called  in  as  a referee.  If  figures 
were  published,  they  would  have  to  be  clearly  defined  to  ensure,  for  instance,  that 
inter-group  transactions  had  been  eliminated  or  that  the  influence  of  changes  in 
indirect  taxation  had  been  made  dear. 

These  are  serious  practical  difficulties  that  reformers  ought  to  recognise.  Increased 
recognition  should  certainly  be  given  to  turnover  but  perhaps  the  best  w av  of  securing 
it  is  not  by  laying  down  in  detail  what  figures  should  appear  in  the  accounts  or 
directors’  report,  but  by  requiring  that  some  reference  must  be  made  to  turnover, 
with  suitable  figures  if  possible.  If  the  directors  see  some  objection  to  this,  they 
should  be  required  to  explain  precisely  why  they  do  not  choose  to  give  any  information 
under  this  head. 

Interim  Accounts 

Half  yearly  or  quarterly  accounts  can  be  as  useful  to  shareholders  and  investors  as 
turnover  figures,  but  this  matter  seems  to  belong  to  the  wider  field  of  company  and 
stock  exchange  practice  rather  than  to  the  field  of  the  law. 

Diversity  of  Interests 

Many  company  accounts  fail  to  show  how  the  company's  assets  and  profits  are 
divided,  whether  by  geographical  area  or  by  industry,  and  usually  shareholders  have 
to  be  content  with  general  information  under  these  heads  which  may  not  be  very 
meaningful.  The  least  that  shareholders  should  expect  is  a list  of  a company's  main 
fields  of  activity  and  the  principal  areas  of  the  world  in  which  it  trades.  The  most 
that  might  be  done  would  be  to  require  a company  to  give  quantitative  details  of  all 
businesses  including  indications  of  size  and  profits  that  accounted  for,  say,  more  than 
one  fifth  of  the  net  assets  attributable  to  shareholders.  Even  so,  compulsory  publication 
of  such  information  would  be  open  to  the  same  reservations  as  might  be  applied  to 
turnover  figures. 

Exemption  Orders 

The  use  of  exemption  orders  has  enabled  the  banks,  the  discount  companies,  the 
insurance  companies  and  the  shipping  companies  to  create  and  maintain  hidden 
reserves.  They  conceal  from  their  shareholders  information  that  other  companies  are 
required  to  publish. 

1.  Why  shipping  companies,  alone  of  the  trading  concerns,  have  continued  to  enjoy 
this  privilege  is  difficult  to  see.  No  one’s  confidence  was  shaken  when  P and  O brought 
its  consolidated  accounts  fully  into  the  open.  Indeed,  the  reverse  seems  to  have 
been  the  case.  The  shipping  industry,  moreover,  is  one  that  has  enjoyed  considerable 
favour  from  the  Government  through  the  investment  allowances,  which  are  tantamount 
to  subsidies  to  new  investment  from  public  funds.  That  might  be  taken  to  strengthen 
the  argument  that  shareholders  (and  through  them  the  public)  should  know  at  least 
in  group  accounts  what  the  state  of  their  finance  is. 

2.  With  the  banks  and  the  discount  houses,  the  grounds  for  exemption  rest  on  the 
premise  that  hidden  reserves  are  needed  to  retain  the  confidence  of  depositors  and 
the  public  at  large.  Their  investment  assets  are  occasionally  subject  to  sharp 
fluctuations  and  it  is  held  that  confidence  in  these  institutions  would  be  endangered 
either  at  home  or  abroad  if  their  financial  state  were  revealed  in  full.  In  recent  years, 
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however,  most  banks  and  some  discount  houses  have  had  to  give  an  indication  of  the 
effect  that  fluctuations  in  the  value  of  their  investments  has  had  upon  their  resources: 
this  does  not  seem  to  have  qualified  the  confidence  that  depositors  have  in  them — 
though  in  one  or  two  cases  it  may  have  put  shareholders  on  guard.  The  banks 
usually  maintain  that  full  disclosure  would  have  an  adverse  effect  on  confidence 
abroad,  particularly  as  foreign  banks  themselves  do  not  usually  give  a full  and  fair 
view  of  their  finances.  This  argument  should  not  be  decisive;  financial  opinion 
internationally  as  well  as  at  home  has  become  better  informed.  The  banks  and 
discount  houses  should  be  forced  to  show  their  true  current  earnings;  the  one 
concession  might  be  to  allow  them  to  modify  this  principle  by  valumg  their  investments 
in  such  a way  as  to  avoid  any  artificial  swelling  of  profits  for  a period  of  nsmg  bond 
values  and  to  avoid  any  extreme  fall  in  profits  when  bond  prices  are  falling.  But 
there  should  be  disclosure  of  any  practice  that  values  a portfolio  in  the  balance  sheet 
above  market  values. 

3 Arguments  similar  to  these  can  be  applied  to  insurance  companies’  accounts, 
on  the  ground  that  the  interest  of  the  policy  holder  is  paramount  to  that  of  the 
shareholder.  But  would  anyone  be  less  confident  in  the  insurance  companies  if  they 
disclosed  their  resources  in  full? 

In  all,  any  claims  for  exemption  need  to  be  put  through  a much  finer  sieve  than  was 
the  case  in  the  Cohen  report. 

This  article  has  not  dealt  with  all  aspects  of  the  law  that  are  before  the  Jenkins 
Committee  It  has  not,  for  example,  commented  on  prospectus  requirements— which 
are  broadly  satisfactory.  Nor  upon  the  transfer  system— which  must  be  made 
simpler  Nor  upon  the  powers  of  the  Board  of  Trade  to  initiate  an  mspection— which 
may  need  strengthening.  Nor  upon  particulars  in  a company’s  accounts  such  as  the 
designation  of  reserves  and  the  definition  of  depreciation.  Its  intention  has  been 
rather  to  focus  attention  on  broader  topics,  particularly  where  it  is  possible  to  make 
the  role  of  the  shareholder  more  central  in  the  conduct  of  a company’s  affairs.  The 
more  shareholders  are  told  and  consulted  the  more  the  community  will  know  about  the 
way  in  which  companies  conduct  themselves  and  the  readier  the  public  should  be  to 
let  companies  use  their  economic  and  social  power  without  prejudice  to  their  need  to 
live  competitively. 

Protection  for  Depositors 

The  terms  of  reference  of  the  Jenkins  Committee  ask  for  review  of  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  so  far  as  it  relates  to  friendly  societies;  but 
the  Government  made  it  clear  when  the  Committee  was  appomted  last  November 
that  legislation  to  regulate  the  soliciting  of  unsecured  loans  and  deposits  need  not 
await  its  report.  Such  legislation  has  been  foreshadowed  for  next  session. 

The  lack  of  statutory  control  over  the  soliciting  of  deposits  is  largely  a legal  accident 
Existing  legislation  was  enacted  before  advertising  for  deposits  became  widespread 
(banks  have  traditionally  preferred  their  “ tombstone  ” advertisements  to  direct 
appeals  for  money).  When,  a few  years  ago,  hire  purchase  flips  started  to  advertise 
for  deposits  it  was  still  open  to  question  whether  they  were  within  the  law.  But  tne 
point  has  never  been  tested  in  the  courts  and  soliciting  for  deposits  has  been  exposed 
as  a major  loophole.  Few  people  dispute  that  it  should  be  brought  under  direct 
control,  as  are  other  forms  of  appeal  to  the  public  for  money  by  stock  issues  or  by 
unit  trusts  and  now,  under  the  new  act,  by  building  societies.  The  question  is  what 
form  regulation  should  take. 

One  minimum  regulation  seems  to  be  called  for — that  no  exempt  private  company 
should  be  allowed  to  seek  deposts  from  the  public;  and,  by  extension,  that  balance 
sheets  should  be  given  to  depositors  as  well  as  shareholders.  Beyond  this  minimum, 
the  possible  instruments  of  control  seem  to  be  three. 

1.  A system  of  registration  as  used  for  building  societies.  Finance  companies  (or 
possibly  only  those  that  advertise  for  deposits)  would  be  required  to  register  witn  tne 
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Board  of  Trade.  The  registrar  would  lay  down  minimum  conditions  for  the  ratio 
of  liquid  assets  to  deposits  and  of  risk  capital  to  borrowings.  The  difficulty  here  is 
that  hire  purchase  companies  are  not  friendly  societies  but  profit-making  institutions, 
whose  natural  path  is  not  so  straight  and  narrow  as  that  of  most  building  societies. 
Moreover,  they  vary  greatly  in  size  and  it  might  be  unreasonable  to  insist  on 
uniform  balance  sheet  requirements  for  all. 

2.  Informal  influence  by  the  Bank  of  England,  on  the  lines  that  the  Bank  has 
developed  with  the  older  City  institutions.  The  difficulty  here  is  that  the  hire  purchase 
companies  are  widespread  and  have  not  so  far  been  amenable  to  voluntary  restraint. 

3.  Provision  of  full  information.  A substantial  measure  of  protection  would  be 
provided  if  all  deposit-seeking  companies  were  required  to  publish  at  regular  intervals 
(at  least  half-yearly,  and  preferably  quarterly)  particulars  of  the  amount  and  nature 
of  goods  financed,  period  of  contracts,  and  provisions  for  bad  debts  and  deferred 
finance  charges.  There  should  also  be  provision  that  the  key  figures  are  included  in 
any  advertisement  or  circular. 

Perhaps  the  best  means  of  control  would  combine  these  requirements  for  full 
information  with  a general  watch  by  the  Bank  of  England.  Hire  purchase  finance 
has  become  an  integral  part  of  the  nation’s  credit,  and  it  is  anomolous  that  it  should 
not  be  fully  within  the  purview  of  the  central  bank  both  from  the  standpoint  of 
protection  of  depositors  and  also  of  broad  economic  policy.  At  first  glance,  the  task 
of  control  might  seem  unmanageable;  but  the  main  purpose  would  be  served  if  the 
Bank  concentrated  its  interest  on  those  companies  that  seek  deposits  from  the  public 
— probably  twenty  or  thirty  out  of  the  total  of  1,300  hire  purchase  firms  counted  by 
the  Board  of  Trade. 

All  hire  purchase  finance  companies  might  be  required  to  submit  their  figures  to  the 
Bank  of  England  at  regular  intervals  (say,  two  months),  and  renewal  of  their  licences 
to  seek  deposits  could  be  made  dependent  on  the  Bank  being  satisfied  that  they  were 
proceeding  with  due  prudence.  In  this  way,  control  might  be  exercised  more 
effectively  and  more  flexibly  than  under  rigid  statutory  rules. 

Proposals  for  Unit  Trusts 

Rising  share  values  in  1958  and  1959  aroused  new  interest  in  unit  trusts,  after  nearly 
twenty  years  during  which  they  were  cramped  by  controls.  In  the  middle  of  1958, 
the  unit  trusts  were  administering  funds  worth  about  £60  million.  Today  their' 
portfolios  are  around  £200  million.  This  reawakening  of  interest  has  prompted  the 
view  that  the  code  governing  the  conduct  of  unit  trusts  needs  re-consideration.  The 
Board  of  Trade  is  now  re-drafting  its  regulations  in  consultation  with  members  of  the 
movement.  An  Association  of  Unit  Trust  Managers  has  been  formed,  to  which  all 
the  management  groups  except  the  Municipal  and  General  belong,  and  this  body 
is  now  framing  its  rules. 

Unit  trusts  are  governed  by  the  Prevention  of  Fraud  (Investments)  Act,  1939,  as 
re-enacted  but  not  substantially  revised  in  1958.  This  act  empowers  the  Board  of 
Trade  to  make  regulations  on  management  charges,  on  the  calculation  of  bid  and 
offer  prices  and  of  yields,  on  trustees,  on  advertising  and  on  the  disclosure  of  manage- 
ment accounts.  Major  fraud  on  the  part  of  a unit  trust  is  impossible,  because  no  unit 
can  be  issued  unless  the  trustees  hold  cash  or  securities  to  back  it.  The  worst  that 
can  befall  the  unit  holder  is  (i)  some  prejudice  (though  limited)  in  the  price  he  may 
pay  or  receive  for  a unit;  (ii)  some  prejudice  from  any  inadequacies  or  faults  in  unit 
trust  administration,  which  an  association  should  help  to  correct  and  (iii)  any 
consequences  of  mismanagement  of  the  investments,  which  will  be  reflected  directly 
in  the  price  of  the  unit.  * 

It  seems  invidious  that  unit  trusts  should  be  governed  by  an  act  with  the  title 
“ Prevention  of  Fraud  (Investments)  Act  ”.  This  was  designed  primarily  to  hamper 
share  pushers.  Unit  trusts  are  not  share  pushers  (though  they  sell  securities)  and 
their  inclusion  in  the  act  was  something  of  an  after-thought.  Nor  are  they  companies 
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(though  the  management  groups  are)  and  they  would  not  obviously  fall  within  the 
compass  of  the  Companies  Acts.  It  seems  desirable  to  have  a separate  act  governing 
their  general  affairs  and  giving  the  Board  of  Trade  power  to  make  regulations  controlling 
them  to  correct  any  failure  of  good  practice  and  competition  to  secure  the  public  good. 

It  has  been  suggested  that  such  an  act  should  contain  a specimen  trust  deed,  just  as 
the  Companies  Act  contains  specimen  Articles  of  Association.  This  has  much  to 
commend  it.  But  what  should  the  trust  deed  say?  The  question  gives  fresh  currency 
to  an  interminable  debate:  once  it  was  conducted  in  terms  of  “cash”  versus 
“ appropriation”  funds;  now  it  is  more  generally  expressed  in  terms  of  “ agents  ” 
versus  “ principals  **. 

There  are  two  schools  of  thought  here.  One  argues  that  in  the  creation  of  new 
units  the  managers  should  always  be  in  the  position  of  agents  and  should  never  deal 
in  or  hold  securities  or  units  for  their  own  account.  If  managers  buy  securities  and 
appropriate  them  to  the  fund  in  advance  of  the  public  issue  of  new  units  then, 
according  to  this  view,  they  act  as  principals.  So  again  if  they  appropriate  their  own 
cash  to  the  fund  and  hold  the  units  created  pending  their  sale  to  investors.  In  the  first 
case,  the  managers  stand  to  make  a dealing  profit  or  loss  on  the  securities  and  in  the 
second  on  the  units.  In  whose  interests,  the  purists  then  ask,  are  the  managers 
acting — in  their  own  or  those  of  new  and  existing  unit  holders  ? 

Again,  the  Board  of  Trade  regulations  require  managers  to  buy  units  offered  to  them. 
But  since  the  sale  of  securities  to  match  the  cancellation  of  units  can  be  awkward  and 
costly,  management  groups  commonly  act  as  principals  in  maintaining  a revolving 
fund  of  uncancelled  units  held  on  their  own  account.  This  is  a service  that  is  generally 
conceded  to  be  desirable;  but  in  providing  it  the  managers  are  inescapably  acting  as 
jobbers.  Nor  is  it  clear  that  a stock  market  quotation  for  units  would  avoid  this 
dilemma,  for  one  remove  behind  the  jobbers  the  managers  must  stand  ready  to  buy 
back  units.  It  has  been  suggested  that  any  profit  (and  presumably  any  loss  ?)  from 
the  operation  of  a revolving  fund  ought  to  be  passed  on  to  the  trust  fund.  This  seems 
like  using  a pile  driver  to  crack  a not  very  formidable  nut. 

In  theory,  where  the  managers  act  as  principals  they  stand  to  make  a profit — though 
it  does  not  follow  that  this  profit  must  be  at  the  expense  of  unit  holders.  Where  the 
market  in  some  of  the  underlying  securities  is  restricted,  managers  are  likely  to 
appreciate  reasonable  freedom  in  choosing  the  moment  to  invest,  and  not  necessarily 
to  the  disadvantage  of  the  investor  in  units.  Whether  the  market  is  narrow  or  wide, 
their  profit  from  assuming  any  position  as  principals  is  not  likely  to  be  a large  one, 
for  managers  with  limited  resources  are  not  likely  to  run  undue  risks  in  the  value  of 
securities  or  units.  In  any  case,  the  old  type  of  “ appropriation  ” fund  is  on  the  way 
out  and  a rule  that  securities  should  be  appropriated  to  the  fund  at  cost  or  current 
market  value,  whichever  is  the  lower,  would  be  generally  acceptable.  This  self-denying 
ordinance,  which  prevents  the  managers  from  making  a dealing  profit  on  securities 
but  still  exposes  them  to  a dealing  loss,  has  already  been  adopted  by  some  trusts. 
There  is  also  general  agreement  that  the  managers  should  not  be  allowed  to  re-purchase 
units  below  the  price  calculated  by  the  Board  of  Trade  (that  is,  below  their  net 
realisable  value).  The  unit  holder  is  entitled  to  demand  this  price  and  when  he  does 
so  the  managers  must  give  it  to  him;  but  present  regulations  do  not  compel  the 
managers  to  offer  this  price  to  him.  If  these  matters  were  attended  to,  what  else 
needs  to  be  done?  Preventing  the  managers  from  jobbing  in  their  units  would  impair 
a practical  convenience;  add  to  costs;  and  come  close  to  penalising  unit  trusts  for 
the  successes  they  have  scored  in  the  past.  There  seems  to  be  no  reason  why  the 
managers  should  be  prevented  from  running  some  risks  in  jobbing  if  they  chose. 

* 

If  managers  are  to  act  as  principals,  however,  unit  holders  should  have  a right  to 
know  what  profit  they  have  made.  Management  accounts  at  present  are  practically 
unintelligible.  A simplified  account  is  needed,  distinguishing  between  the  running 
fees  of  the  management  and  their  additional  profits  from  jobbing  in  units.  A specimen 
management  account  would  seem  as  much  to  the  point  as  a specimen  trust  deed. 
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Another  suggestion  is  that  the  trust  form  used  by  mutual  funds  in  this  country 
should  be  replaced  by  the  company  form  used  widely  in  the  United  States.  This 
argument  has  been  advanced  not  because  it  is  thought  that  the  trust  form  has  failed 
(which  clearly  it  has  not)  but  because  the  company  form  would  enshrine  the  “ agency  ” 
principle.  But  the  company  and  “ agency  ” form  in  the  United  States  has  not 
prevented  managers  earning  extra  fees  as  investment  consultants  to  the  fund  which 
they  themselves  manage.  Trustees  acting  for  unit  trusts  in  this  country  have  held 
the  balance  fairly  between  unit  holders  and  managers  and  they  should  not  be  lightly 
discarded.  But  it  is  worth  considering  whether  the  regulations  should  be  revised, 
so  that  trustees  could  become  more  than  depository  custodians  and  take  a more  active 
supervisory  part.  All  the  trustees  have  been  of  the  highest  calibre.  But  this  fact 
owes  nothing  to  the  regulation  that  a trustee  must  be  a corporation  with  an  issued 
capital  of  £500,000  (of  which  £250,000  is  paid  up).  It  might  be  better  to  recognise 
in  law  what  is  already  an  established  fact,  and  confine  trusteeship  to  banks  and 
insurance  companies  above  a certain  size. 

Those  who  dislike  managers  acting  as  principals  also  frown  upon  block  offers. 
These  offers,  akin  to  a prospectus  issue  of  shares,  put  on  sale  an  apparently  fixed  number 
of  units  at  what  purports  to  be  a fixed  price.  In  fact,  units  are  always  on  tap  at  prices 
governed  by  the  value  of  the  underlying  securities.  The  block  offer  made  on  terms 
that  ensure  a roaring  success  can  create  serious  investment  problems.  It  puts  the 
managers  at  risk.  If  they  act  as  principals,  they  stand  to  lose  if  the  market  falls. 
If  they  act  as  agents  they  may  have  to  abandon  or  curtail  the  offer,  at  the  stated  price, 
if  the  market  rises,  and  then  they  will  lose  the  advantage  of  heavy  advertising  expenses. 
But  block  offers  have  one  overriding  practical  advantage:  they  bring  in  applications 
on  a scale  that  the  same  sum  of  money  spent  on  day-to-day  advertising  does  not. 
Without  them  it  is  difficult  to  see  how  a new  unit  trust  appealing  to  the  general  body 
of  investors  could  be  launched  successfully. 

Are  present  management  charges  high  enough?  Normally  the  maximum  charge 
is  13|  per  cent,  over  twenty  years,  of  which  the  initial  charge  is  usually  restricted  to 
5 per  cent.  Costs  have  risen  since  these  scales  were  introduced  and  thrift  plans  for 
regular  investment  add  to  these  costs.  Given  competition  between  management  groups 
and  freedom  of  entry  by  newcomers,  charges  would  not  be  likely  to  rise  excessively 
even  if  there  were  no  formal  limit  to  them.  The  remuneration  of  unit  trust  managers 
has  to  be  judged  in  terms  of  their  skill  and  of  the  capital  they  employ  (which  is  not 
very  much)  and  not  in  terms  of  the  funds  they  manage  (which  can  be  very  large). 
But  the  best  way  might  be  to  continue  to  insist  on  some  limit  to  charges,  provided  that 
the  initial  charge  is  not  fixed  so  low  as  to  frustrate  the  creation  of  new  trusts. 

Higher  charges  presume  some  continuing  control  over  advertisements.  But  given 
certain  minimum  regulations,  these  matters  could  with  reasonable  safety  be  left  to 
the  good  sense  of  the  managers  and  trustees.  One  source  of  new  unit  trust  business 
is  the  agent,  usually  a broker  or  a bank,  who  gets  a commission.  The  unit  holder  in 
fact  pays  the  commission,  wrapped  up  in  the  price  of  the  unit.  Some  would  ban 
commissions  to  agents  on  the  ground  that  the  potential  buyer  does  not  get  unprejudiced 
advice.  This  seems  extreme — it  would  certainly  hamper  the  growth  of  unit  trust 
investment  (and  in  particular  the  development  of  “ over  the  counter  **  sales  in  banks). 
It  does  seem  desirable,  however,  to  distinguish  the  commission  paid  to  the  agent  from 
the  net  price,  so  that  the  investor  can  see  what  the  agent  makes. 

Legislation  for  unit  trusts  should  seek  a balance  between  adequate  safeguards  for 
the  public  and  regulations  which  pinion  the  movement  in  too  strait  a jacket.  It  should 
recognise  that  the  managers  are  in  business;  but  it  should,  not  be  based  on  the 
assumption  that  they  are  under  irresistible  temptation  to  do  the  unit  holders  down. 
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APPENDIX  XU 

Memorandum  by  E.  V.  Morgan,  Professor  of  Economics, 

University  of  Nottingham 

4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

It  seems  necessary  to  distinguish  between  charitable  and  political  donations.  In 
the  case  of  the  former,  the  grounds  for  possible  objection  are  that  the  donattons 
rarely  if  ever  serve  the  direct  interest  of  the  companies  concerned,  and  that  there  may 
be  a conflict  of  interest  between  directors  (who  often  gain  considerable  kudos  from 
such  donations)  and  shareholders,  who  gain  nothing. 

Though  there  is  undoubted  force  in  these  arguments,  there  are  also  important 
considerations  on  the  other  side.  First,  the  firms  concerned  or  their  employees  may 
gain  considerable  indirect  benefit,  e.g.  from  the  development  of  educational  recrea- 
tional and  cultural  facilities  in  their  localities.  Contributions  to  chanties  of  this  type 
can  be  viewed  as  no  more  than  an  extension  of  the  cultural  and  recreational  facilities 
which  many  firms  provide  for  their  employees,  and  from  which,  agam,  they  can  hope 
to  sain  only  an  indirect  benefit.  With  the  decline  of  private  patronage,  contributions 
from  companies  are  very  important  for  many  charities,  including  universities  It  may 
be  argued  that  activities  that  are  generally  regarded  as  desirable,  but  which  cannot 
be  financed  by  the  actions  of  individuals,  ought  to  be  undertaken  by  the  state  rather 
than  by  contributions  from  companies.  The  state  does,  of  course,  play  a large  and 
often  dominant  role  in  many  of  the  activities  concerned,  but  there  are  great  advantages 
in  keeping  some  part  of  them  outside  official  hands.  Among  them  are  room  for 
experiments  the  possibility  of  diversities  to  meet  special  local  needs,  and  the  fostering 
of  interest  by  industrialists  in  the  social  life  of  their  localities. 

The  case  against  political  donations  is  different.  They  serve,  or  are  believed  to 
serve  the  interests  of  the  companies  making  them,  and  the  objections  to  them  are 
that  some  shareholders  may  hold  different  political  opinions  from  then  directom, 
and  that  (when  directors  axe  heavily  concentrated  m one  political  party)  that  party 
may  gain  an  undue  advantage.  To  the  first  argument,  it  may  be  replied  that  the 
company,  as  an  institution,  has  an  interest  that  is 

shareholders,  and  that  it  is  reasonable  that  directors  should  be  free  to  further  the 
interest  of  the  company,  as  they  see  it,  even  though  some  shareholders  may  hold 
different  views.  To  the  second  point  there  is  the  answer  that  the  trade  union  move- 
ment makes  large  contributions  to  the  funds  of  one  party  and  that,  if  companies  were 
not  allowed  to  make  donations,  the  interests  of  companies  and  their  shareholders 
would  be  placed  at  a grave  political  disadvantage. 

On  balance,  it  seems  definitely  undesirable  to  restrict  the  right  of  companies  to 
make  charitable  donations,  and  their  freedom  to  make  political  donations  should  also 
continue  at  least  so  long  as  the  law  with  regard  to  the  “ political  levy  by  trade  unions 
remains  as  it  is.  It  might,  however,  be  desirable  that  hsts  of  both  kinds  of  donations 
should  be  included  in  the  annual  report  to  shareholders. 

11.  Disclosure  of  Ownership  and  Control 

The  practice  of  concealing  ownership  by  the  use  of  nominees  is  contrary  to  the 
spirit  (though  not,  of  course,  the  letter)  of  company  legislation,  and  it  is  difficult  to 
find  any  reffjustification  for  it.  The  shareholder  m a company  has  a nght  to  know 
who  are  his  fellow  shareholders  and  how  large  are  their  holdings,  and  it  is  generffily 
regarded  as  desirable  that  this  information  should  be  accessible  to  others  as  well, 
this  is  presumably,  the  reason  why  the  law  provides  that  copies  of  registers  of  share- 
holdersPshould  be  open  to  inspection  by  the  public.  It  may  be  ^gued  that  m many 
cases,  the  use  of  nominees  does  little  harm,  particularly  if  the  holdings  are  small,  but 
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it  is  equally  true  that,  in  such  cases,  it  does  little  good.  There  is  always,  however, 
the  possibility  of  serious  abuse;  nominee  holdings  can  be  used  as  a screen  behind 
which  to  build  up  a controlling  interest — or  at  least  a holding  large  enough  to  form 
the  foundation  for  a bid  for  control — without  the  knowledge  of  other  shareholders. 

A point  of  secondary  importance  is  that  the  use  of  nominees  prevents  shareholders’ 
registers  being  used  as  a source  of  information  about  matters  of  property  ownership 
(such  as  the  extent  to  which  the  holding  of  shares  is  spread  through  the  community) 
which  are  important  from  the  point  of  view  of  economic  and  social  policy. 

Though  it  is  easy  to  see  how  private  individuals  may  benefit  from  the  use  of 
nominees,  the  system  does  not  make  any  contribution  to  the  public  interest  to  balance 
the  disadvantages  mentioned  above.  It  therefore  seems  desirable  that  the  law  should 
be  changed  so  as  to  require  registers  to  disclose  the  ownership  of  all  shares. 

21a.  Accounts.  Revaluation  of  Fixed  Assets 

The  object  of  attaching  a value  to  fixed  assets  in  a balance-sheet  is  to  enable  those 
who  are  directing  or  investing  in  a firm  to  compare  the  return  on  their  capital  with 
that  which  is  obtainable  elsewhere.  There  are  three  possible  criteria  on  which  such 
a valuation  could  be  based: — 

Historical  cost  less  depreciation. 

Replacement  cost,  and 
Capitalised  prospective  earnings. 

The  third  is,  theoretically,  the  best  measure  of  present  value  but,  unfortunately,  it  is 
the  most  difficult  to  apply  in  practice.  A capital  asset  is  desired  for  the  income  it 
produces  and,  however  much  it  may  have  cost  originally  or  however  much  it  would 
cost  to  replace,  it  has  no  present  value  except  insofar  as  it  is  likely  to  go  on  producing 
income  in  the  future.  Thus,  the  prospective  purchaser  of  any  existing  capital  asset 
must  have  regard  to  the  best  estimate  he  can  form  of  its  prospective  earnings,  and  also 
to  the  relevant  rate  of  discount  at  which  to  capitalise  them.  This  principle  is,  of 
course,  used  in  the  valuation  of  certain  types  of  businesses  and  professional  practices, 
where  a conventional  (and  usually  rather  arbitrary)  number  of  years’  purchase  is 
applied  to  the  earnings  of  a past  period.  The  difficulties  about  applying  the  principle 
to  industrial  and  commercial  capital  generally  are,  first,  the  problem  of  choosing  a 
relevant  rate  of  discount  and,  secondly,  the  fact  that  past  earnings  often  form  only  a 
very  imperfect  guide  to  future  prospects.  These  difficulties  are  least  where  earnings 
are  fairly  stable  and  where  there  are  regular  dealings,  so  that  the  relevant  rate  of 
discount  can  be  assessed  by  the  consensus  of  opinion  in  a market.  Clearly,  however, 
there  is  a wide  range  of  industrial  assets  for  which  neither  of  these  conditions  obtain, 
assets  which  are  highly  specific,  which  seldom  change  hands  and  whose  earnings  are 
liable  to  considerable  fluctuation.  In  such  conditions,  this  criterion  cannot  be 
applied  satisfactorily. 

The  criterion  of  replacement  cost  sets  a limit  (apart  from  short-run  scarcities)  to  the 
price  of  existing  assets.  It  is  also  very  important  as  a general  guide  to  the  adequacy 
or  otherwise  of  depreciation  allowances  at  times  of  rapidly  changing  prices.  Again, 
however,  it  is  not  very  useful  in  making  an  exact  estimate  of  present  values.  The 
ordinary  course  of  technical  change  ensures  that  very  few  assets  are  replaced,  when 
they  are  replaced,  by  one  identical  with  the  original.  In  some  cases,  of  course,  the 
change  is  so  great  that  new  capital  is  of  an  entirely  different  kind  from  that  which  it 
replaces,  and  in  others  an  asset  that  has  failed  to  justify  its  existence  during  its  lifetime 
may  not  be  replaced  at  all.  The  cost  of  replacing  something  that  no-one  wants  to 
replace  is  a very  academic  notion. 

The  criterion  of  historical  cost  less  depreciation  has  the  big  advantage  (which 
accounts  for  its  being  so  generally  used)  of  starting  from  the  only  “ hard  fact  ” in  the 
situation— the  price  actually  paid  for  an  asset  by  its  purchaser.  It  may,  however, 
fail  to  give  a true  indication  of  present  value  (in  the  sense  of  what  a new  purchaser 
would  find  it  worthwhile  to  pay)  for  several  reasons.  Depreciation  allowances  may 
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have  been  incorrectly  calculated.  Changes  in  technology,  in  the  demand  for  the  goods 
or  service  produced,  or  in  the  supply  of  co-operant  factors  may  have  affected  earning 
capacity;  and  present  value  may  have  been  influenced  by  a change  in  replacement  cost 
due  to  a change  in  the  value  of  money. 

Though  the  three  criteria  of  value  are  very  different,  they  are  not  unrelated.  Their 
relationship  can  be  seen  most  clearly  if  we  assume  a “ model  ” economy  in  which 
technological  change  was  affecting  the  form  of  capital  only  slowly,  in  which  prices 
were  constant,  and  in  which  there  was  sufficient  competition  to  justify  the  use  of  the 
concept  of  a “ normal  ” return  to  capital.  It  would  then  be  unnecessary  to  distinguish 
between  historical  cost  and  replacement  cost.  Any  type  of  capital  could  earn  more 
or  less  than  the  “ normal  ” rate  of  return  for  a time,  but  when  any  type  was  earning 
more  than  the  “ normal  ” rate  there  would  be  a tendency  for  new  capital  of  this  type 
to  be  created,  and  so  for  average  earnings  for  the  type  to  be  reduced.  Similarly,  if 
any  type  of  asset  failed  to  earn  the  “ normal  ” rate,  units  would  not  be  replaced  as 
they  wore  out,  the  total  supply  would  be  reduced,  and  the  earnings  of  surviving  units 
would  be  raised.  There  would  thus  be  a tendency  for  earnings  to  approximate  to 
normal  and,  hence,  a tendency  for  value  based  on  capitalised  earnings  to  approximate 
to  value  based  on  cost.  At  a time  of  changing  prices  this  argument  would  apply  not 
to  historical  cost,  but  to  replacement  cost. 

The  only  rational  object  in  putting  a value  figure  for  fixed  assets  in  a balance-sheet 
is  to  give  an  index  of  performance  for  the  guidance  of  the  firm  itself  and  of  the  public 
who  may  be  investing  in  it.  Such  an  index  would  be  given  by  comparing  the  eamigs 
(as  a percentage  of  capital)  of  the  firm  in  question  with  others.  The  comparison, 
however,  is  only  valid  if  capital  is  valued  on  a uniform  basis,  and  the  relevant  one  is 
clearly  the  price  which  a new  purchaser  would  find  it  worthwhile  to  pay,  i.e.  capitalised 
earning  capacity.  For  reasons  discussed  above,  the  normal  method  of  valuation 
based  on  historical  cost  less  depreciation  may  differ  from  this  for  a number  of  reasons, 
and  the  differences  will  vary  in  an  arbitrary  manner.  Any  practicable  measure  to 
reduce  these  discrepancies  would,  therefore,  serve  a useful  purpose. 

In  practice  it  is  probably  necessary  to  distinguish  between  land  and  buildings  on 
the  one  hand,  and  plant  and  machinery  on  the  other.  For  plant  and  machinery,  the 
difficulties  of  using  any  method  of  valuation  other  than  historical  cost  less  depreciation 
appear  almo  st  insuperable.  Moreover,  the  fact  that  many  items  of  plant  and  machinery 
have  a comparatively  short  life,  limits  the  divergence  between  values  based  on 
historical  cost  and  those  based  on  other  criteria.  Except  at  times  of  very  rapidly 
changing  prices,  historical  cost  gives  as  good  an  indication  of  value  as  could  be 
obtained  by  using  any  other  criterion  and  there  is,  therefore,  nothing  to  be  gained  by 
re-valuation. 

The  situation  with  regard  to  land  and  buildings  is  very  different.  Their  lives  are 
much  longer  so  that  their  value  is  more  liable  to  be  affected  by  changes  in  general 
prices.  In  a developing  community,  there  is  also  a tendency  for  property  values  to 
appreciate  relatively  to  general  prices.  This  does  not  mean,  of  course,  that  values 
may  not  fall  temporarily  during  a slump,  or  that  the  value  of  particular  pieces  of 
property  may  not  decline  owing  to  changes  in  circumstances  peculiar  to  themselves. 
The  upward  trend  of  property  values  in  general  is,  however,  a matter  of  undoubted 
historical  fact.  As  a result  of  this  upward  trend  and  of  the  more  general  fall  in  the 
value  of  money,  land  and  buildings  often  stand  in  balance-sheets  at  a small  fraction 
of  the  price  for  which  they  could  be  sold. 

This  misrepresentation  has  several  disadvantages.  It  is  misleading  to  shareholders 
and  prevents  them  from  making  a true  comparison  between  firms.  Where  property  is 
under-valued  in  balance-sheets,  this  is  usually  reflected  in  the  price  of  the  shares,  and 
there  is  thus  a temptation  to  other  firms  to  make  a take-over  bid,  even  though  there  is 
little  economic  justification  for  it.  Finally,  when  a revaluation  is  made,  there  is  usually 
a sharp  and  arbitrary  jump  in  share  prices. 

The  difficulties  which  beset  re-valuation  of  plant  and  machinery  do  not  apply  with 
nearly  the  same  force  to  land  and  buildings.  They  are  less  specific,  dealings  in  them 
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are  frequent,  and  valuations  are  regularly  made  (for  a variety  of  purposes)  on  the 
basis  of  the  price  that  could  be  expected  to  be  reached  in  the  market  between  a willing 
buyer  and  a willing  seller.  The  estimates  of  two  qualified  valuers  may  sometimes  differ 
quite  widely,  but  there  is  no  doubt  that  this  method  gives  a far  more  accurate  indication 
of  value  than  the  history  (often  ancient)  that  is  generally  used  in  balance-sheets.  It 
would,  therefore,  seem  desirable  that  the  law  should  require  regular  re-valuations, 
perhaps  at  five-yearly  intervals,  of  land  and  buildings. 

29.  Any  other  matters 

The  existence  of  a healthy  capital  market  requires  that  investors  should  have  the 
fullest  possible  information  about  companies  in  which  they  hold,  or  may  acquire, 
shares.  There  has  been  considerable  progress  in  the  techniques  of  investment  analysis 
during  recent  years,  and  increasing  attention  is  being  paid  to  it  by  institutional  investors, 
stockbrokers  and  the  financial  press.  Progress  is  still  hampered,  however,  by  lack  of 
information  on  several  important  points.  For  obvious  reasons,  no  single  indicator 
gives  a complete  picture  of  a company’s  performance,  and  it  is  desirable  to  use  a con- 
siderable number.  One  very  relevant  one  is  earnings  as  a proportion  of  capital,  and 
the  suggested  change  in  the  valuation  of  land  and  buildings  would  make  this  much 
more  satisfactory. 

Two  other  important  indicators  are  the  growth  of  sales  and  the  behaviour  of  profit 
margins,  and  both  of  these  require  turnover  figures,  which  are  at  present  given  only 
by  a small  (though  growing)  number  of  firms.  It  is  very  desirable  that  all  public 
companies  should  provide  these  figures.  Ideally  they  should  show  sales  by  the  parent 
company  to  subsidiaries  and  to  outsiders  and  consolidated  sales  by  the  group  to 
outsiders,  though  the  last  figure  is  the  most  important.  In  the  case  of  multi-product 
firms,  the  figures  should  show  sales  of  each  product  separately.  The  publication  of 
such  figures  would  not  only  make  possible  the  analysis  of  profit  margins,  but  would 
also  give  an  indication  of  the  rate  at  which  a firm  was  growing,  and  its  vulnerability 
to  various  kinds  of  economic  fluctuation. 

Since  the  various  components  of  cost  often  behave  very  differently,  a breakdown  of 
costs  would  also  be  very  helpful  in  assessing  the  position  and  prospects  of  a firm. 
A simple  breakdown,  which  would  nevertheless  be  very  useful  would  be: — 

Purchases  of  fuel  and  power. 

Purchases  of  other  raw  materials : from  subsidiaries  and  from  other  sources. 

Wages. 

Salaries. 

Again,  this  sort  of  information  is  already  provided  by  a number  of  companies. 

Other  very  widely  used  indicators  are  dividend  yields  and  earnings  yields,  calculated 
on  the  current  market  price  of  the  shares.  At  present,  these  are  very  out-of-date, 
as  they  have  to  be  based  on  the  last  published  figures  and,  for  most  companies,  earnings 
figures  are  available  only  once  a year.  It  would  probably  not  be  desirable  to  change 
the  present  practice  with  regard  to  dividends,  but  there  is  no  reason  why  profit  and 
loss  accounts,  together  with  the  figures  of  sales  and  costs  mentioned  above,  should  not 
be  provided  at  more  frequent  intervals.  A few  companies  already  provide  quarterly 
figures  of  sales  and  earnings,  and  this  practice  should  be  made  general.  Such  figures 
would  be  particularly  valuable  in  comparing  companies  in  the  same  type  of  business, 
but  whose  financial  years  end  at  different  dates. 

Finally,  there  is  need  for  more  information  about  certain  financial  items  in  balance- 
sheets.  The  items,  “ cash  ” and  “ investments  ” are  too  general,  and  apparently 
cover  up  a number  of  differences  in  practice  between  different  companies.  A minimum 
desirable  breakdown  would  be: — 

Cash  in  hand  and  at  bank. 

Deposits  and  short-loans  with  other  financial  institutions. 

Treasury  bills. 
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Tax  reserve  certificates. 

Quoted  British  government  and  guaranteed  securities. 

Securities  and  mortgages  of  local  authorities. 

Securities  of  other  British  companies. 

Other  British  securities. 

Overseas  securities. 

Figures  should  be  given  for  market  value  as  well  as  book  value.  This  information 
would  not  only  be  useful  to  the  investor,  but  would  also  promote  a better  understanding 
of  the  working  of  the  monetary  system. 

It  should  be  emphasised  that  this  information  is  not  asked  for  in  order  to  gratify 
the  curiosity  of  the  economist,  but  in  order  to  safeguard  the  legitimate  interests  of 
the  investor,  and  to  promote  the  efficient  working  of  the  capital  market.  The  investor 
should  obviously  be  in  a position  to  estimate,  as  accurately  as  possible,  the  value  of  the 
share  that  he  is  buying,  and  the  information  mentioned  above  is  required  primarily 
for  that  purpose.  Furthermore,  the  capital  market  can  only  fulfil  its  general  function 
of  helping  to  direct  the  capital  of  the  country  into  the  most  productive  uses,  if  share 
prices  give  an  accurate  reflection  of  the  position  and  prospects  of  the  firms  concerned. 
At  present,  there  are  far  too  many  arbitrary  fluctuations  in  prices  due  to  ignorance, 
and  these  both  distort  the  working  of  the  market  and  cause  injustice  to  individual 
investors;  it  is  only  through  the  publication  of  more  information  and  its  more  scientific 
study  that  this  type  of  harmful  fluctuation  can  be  removed. 
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APPENDIX  XDI 

Memorandum  by  Trade  Indemnity  Company  Limited 

The  Trade  Indemnity  Company  Limited  annually  underwrites  the  credit  risk  on 
about  £980  million  of  goods  sold  in  Great  Britain.  In  1958  it  thereby  became  involved 
in  the  failure  of  about  530  companies  in  Great  Britain,  and  in  1959  in  the  failure 
of  about  410  companies. 

As  a result  of  its  experience  in  dealing  with  companies  from  the  point  of  view  of 
creditors  and  suppliers,  the  Trade  Indemnity  Company  Limited  wishes  to  submit 
the  evidence  on  the  following  points  to  the  Committee. 

3.  Classification  of  Companies 

( b ) Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 

One  of  the  striking  features  of  the  British  economy  since  the  war  has  been  the 
increase  in  the  number  of  private  companies,  and  the  increasing  percentage  of  those 
companies,  which  are  exempt  private  companies.  For  the  last  few  years  the  percentage 
has  remained  more  or  less  constant  around  80  per  cent. 

In  1950  there  were  235,307  private  companies,  representing  £2,198  million  of 
issued  capital,  of  which  140,658  (or  59-7  per  cent.)  were  exempt  private  companies. 

In  1954  there  were  269,355  private  companies,  representing  £2,433  million  of  issued 
capital,  of  which  213,714  (or  79*7  per  cent.)  were  exempt  private  companies. 

In  1958  there  were  318,800  private  companies,  representing  £2,623  million  of  issued 
capital  of  which  249,684  (or  about  78  per  cent.)  were  exempt  private  companies. 
In  the  same  year  there  were  10,933  public  companies  representing  £4,608  million 
of  issued  capital. 

There  are  now,  therefore,  a very  large  number  of  companies  indeed,  representing  a 
substantial  proportion  of  the  issued  capital  of  all  companies,  which  do  not  have  to 
file  accounts.  Moreover  Trade  Indemnity  Company  Limited  firmly  holds,  that, 
provided  annual  accounts  are  filed  within  a reasonable  time  after  the  end  of  the 
financial  year,  these  accounts  are  of  very  real  value  in  assessing  the  credit  worthiness 
of  the  company  in  question.  On  the  same  count  it  is  often  very  difficult  to  assess 
accurately  how  much  credit  should  be  allowed  to  a company,  which  does  not  have  to 
file  accounts. 

It  is  no  doubt  true  to  say,  that  by  and  large  the  standard  of  ethics  of  trading  in  this 
country  is  relatively  very  high,  and  the  vast  proportion  of  companies  would  not  buy 
on  credit,  if  they  were  not  fully  capable  of  paying.  On  the  other  hand,  it  is  contended 
that,  especially  in  certain  trades  the  privilege,  that  an  exempt  private  company  has  at 
present,  in  not  having  to  file  accounts  is  being  sufficiently  abused,  for  the  present  law 
in  this  respect  to  be  reconsidered. 

Abuses  normally  occur  in  trades  where  there  is  normally  a buyers  market,  where 
little  capital  is  required  to  set  up  in  business  and  where  there  are  speculative  elements 
in  the  trading,  such  as  marked  fluctuations  in  demand.  It  is  not  uncommon  to  find 
cases  of  companies,  with  an  issued  capital  of  £2,  having  a deficiency  of  over  £20,000, 
and  paying  a small  dividend  in  the  £.  The  methods  of  trading  in  such  companies 
naturally  often  give  rise  to  many  queries  as  to  the  responsibility  of  the  manner  of 
trading.  Often  their  accounts  have  not  been  audited  for  two  or  three  years  prior  to 
failure,  and  may  not  even  have  been  made  up  for  such  a period. 

It  is  not  possible  to  deal  statistically  with  the  cases  in  which  we  consider  the  privilege 
of  not  having  to  file  accounts  is  being  abused,  but  there  are  many  instances  in  our 
files,  which  in  our  view  bears  out  this  contention. 
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The  obvious  remedy  of  such  abuses  might  seem  to  be  to  increase  the  efficiency  of  the 
legal  deterrent  against  such  irresponsible  or  even  dishonest  trading.  It  is,  however, 
very  difficult  to  draw  the  line  between  legitimate  speculative  trading  and  reckless 
or  fraudulent  practices,  and  the  small  number  of  convictions  obtained  annually  by 
the  Board  of  Trade  for  material  breaches  of  the  Companies  Acts  is  illuminating  in 
this  respect.  Although  it  might  be  possible  to  strengthen  the  penal  clauses  in  some 
respects,  such  as  barring  any  director  of  a company,  which  became  insolvent,  from 
being  a director  of  a company  for,  say,  three  years,  it  is  considered  it  would  not  be 
possible  to  increase  the  legal  deterrent  against  irresponsible  or  dishonest  practices 
effectively,  without  offending  the  spirit  of  enterprise  in  trading,  which  demands  an 
element  of  speculation. 

It  is  suggested  a more  practicable  remedy  would  be  to  allow  any  prospective  seller 
to  be  able  to  assess  the  credit  worthiness  of  a company  as  accurately  as  possibly,  by 
withdrawing  the  privilege  of  any  private  company  of  not  having  to  file  accounts 
annually  with  the  Board  of  Trade.  It  is  believed  this  would  have  the  immediate 
effect  of  reducing  the  number  of  cases  of  unsatisfactory  trading,  and  would,  of  course, 
place  more  feeling  of  responsibility  on  the  seller,  if  the  buying  company  was  unable 
to  pay. 

When  the  Cohen  Committee  discussed  this  particular  problem,  it  re-affirmed  the 
principle  that  the  fullest  information  practicable  about  the  affairs  of  companies  should 
be  available  to  the  shareholders  and  the  public,  but  at  the  same  time  the  Committee 
considered  that  the  fact  that  many  small  private  companies  have  to  compete  with 
partnerships  and  individuals  was  sufficient  ground  to  allow  the  exemption  of  private 
companies  from  the  obligation  to  file  accounts  to  continue,  subject  to  certain  conditions 
being  fulfilled.  To  discriminate  between  the  small  family  business  type  of  private 
company,  and  the  other  types  of  private  companies  was  deemed  impracticable. 

Although  in  1945  it  was  no  doubt  correct  to  make  this  exemption  to  the  principle 
that  the  fullest  information  should  be  made  available  to  shareholders  and  the  public, 
but  it  is  contended  that  it  is  no  longer  so. 

It  is  averred  that  the  advantages  that  would  accrue  to  partnerships  and  individuals, 
from  small  private  companies  having  to  file  their  accounts  would  not  be  particularly 
great,  but  even  if  they  were  of  moment,  partnerships  and  individuals  would  still  not  be 
in  such  a generally  advantageous  position  as  private  companies. 

In  the  case  of  a partnership,  or  an  individual,  where  a prospective  seller  can  obtain 
an  appropriate  assessment  of  the  buyers  credit  worthiness,  by  making  the  necessary 
enquiries,  there  is  a real  deterrent  against  irresponsible  trading.  Should  a partnership 
or  an  individual  default,  bankruptcy  with  all  its  penalties  can  ensue.  Being  made  a 
bankrupt,  quite  apart  from  its  material  consequences,  and  the  disqualifications  from 
holding  public  office  or  being  a company  director,  involves  a stigma,  which  can  be 
the  most  effective  deterrent  of  all,  against  irresponsible  trading.  In  fact  it  has  been 
reported  that  the  views  of  the  Committee  reviewing  the  legal  penalties  of  bankruptcy, 
are  that  they  are  in  some  instances  too  severe. 

The  position  of  an  exempt  private  company,  however,  is  quite  different;  the 
prospective  seller  can  very  easily  be  the  victim  of  irresponsible  or  dishonest  buyers, 
through  lack  of  knowledge,  and  the  penalties  attaching  to  directors  of  exempt  private 
companies,  only  exist  if  fraud  can  be  proved,  which  is  very  seldom.  There  is  no 
penalty,  but  little  stigma,  for  reckless  or  irresponsible  trading. 

It  is  not  uncommon  for  new  companies  to  start  up  just  before  insolvency  to  carry 
on  where  the  insolvent  company  left  off,  dealing  with  those  of  its  suppliers  who  had  not 
suffered  losses.  Small  exempt  private  companies  can  start  and  fail,  with  many 
creditors  suffering  losses,  and  the  directors  responsible  for  the  company,  losing  only 
£2  issued  capital.  Although  this  state  of  affairs  no  doubt  existed  when  the  Cohen 
Committee  considered  the  matter,  the  impression  has  been  gaining  in  recent  years, 
that  if  some  companies  handled  their  affairs  as  well  throughout  their  history  as  they 
do  when  they  are  failing,  there  would  be  considerably  fewer  failures. 
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Although  about  1,200-1,300  exempt  private  companies  are  wound  up  every  year  as 
a result  of  insolvency  this  figure  does  not  give  the  whole  picture,  as  a very  considerable 
number  of  such  companies  make  a composition  offer  to  their  creditors  each  year. 
As  there  is  a ready  market  for  a company’s  tax  losses,  which  are,  of  course,  not  so 
practicable  to  use  in  the  case  of  an  individual,  an  offer  can  normally  be  made  sub- 
stantially greater  than  any  anticipated  dividend.  The  incentive  for  creditors  to  press 
for  liquidation  in  order  that  the  debtor  companys’  can  be  properly  investigated  has 
been  progressively  weakened  over  the  years  owing  to  the  absence  of  results  in  law 
from  such  investigations,  through  no  fault  of  the  liquidator,  and  the  greater  amount 
received  by  way  of  offers.  So  reckless  and  irresponsible  directors  can  feel  there  is  a 
good  chance  of  not  even  having  to  go  into  liquidation  on  their  company  failing. 

In  a nutshell  it  is  not  considered  that  an  unfair  advantage  would  be  given  to  a 
partnership  or  an  individual,  if  all  private  companies  had  to  file  their  accounts,  when 
the  law  as  it  stands  gives  the  exempt  private  company  a much  more  privileged  position 
as  compared  with  a partnership  or  an  individual. 

Bearing  in  mind  the  great  advantages  that  would  accrue  to  creditors  if  they  could 
peruse  the  annual  accounts  of  all  private  companies,  it  is  suggested  that  the  principle 
that  the  fullest  information  practicable  about  the  affairs  of  companies  should  be 
available  to  the  shareholders  and  the  public,  should  be  affirmed  in  law  without 
exemption. 

21.  Accounts 

In  general  the  requirements  of  the  Companies  Act,  1948,  do  not  involve  the  pro- 
duction of  accounts  designed  to  give  all  the  information  which  a creditor  wishes  to 
have  in  making  an  intelligent  assessment  of  the  credit  worthiness  of  a debtor  company. 

The  conventions  which  regulate  the  drawing-up  of  company  accounts  in  this  country, 
are  based  on  the  idea  that  directors  should  give  an  account  of  their  stewardship  to 
existing  shareholders.  The  emphasis,  is  not,  on  giving  the  public  full  and  fair  informa- 
tion on  which  to  assess  the  stability,  prospects  and  management  of  the  company  in 
question.  It  is  considered  that  the  requirements  of  the  Securities  and  Exchange 
Commission  in  U.S.A.  would  result  in  the  necessary  information  being  given  to 
suppliers,  since  the  requirements  of  would-be  suppliers  are  similar  to  those  of  intending 
or  existing  shareholders,  in  whose  interests  the  Securities  and  Exchange  Commission 
act. 

In  general  at  present  the  greatest  difficulty  facing  a supplier  in  assessing  the  credit 
worthiness  of  a company  is  the  lack  of  disclosure  of  sales  and  purchases.  Without 
these  figures  a rational  assessment  is  not  easy.  It  is  understood  that  it  is  usual  for 
public  companies  in  the  U.S.A.  to  show  their  sales  figures. 

Regarding  the  specific  points  mentioned  in  the  annex  to  the  Committee’s  letter, 
there  are  no  matters  under  (a),  (b),  (c),  (d)  and  (f)  which  merit  discussion  particularly 
from  the  point  of  view  of  suppliers. 

With  regard  to  the  definition  of  profits,  however,  one  very  important  point  affects 
suppliers.  The  net  profits  disclosed  by  many  companies  depend  to  a large  extent  on 
two  items  which  are  the  subject  of  estimates,  and  these  estimates  may  in  each  particular 
case  be  based  on  several  different  principles.  The  two  items  in  question  are  stock 
and  work-in-progress,  valuation,  and  depreciation,  and  unless  the  basis  is  given  as  to 
how  these  estimates  are  made,  the  disclosed  net  profit  figure  is  not  so  indicative  as  it 
might  otherwise  be.  It  is  common  practice  for  public  companies  in  the  U.S.A.  for 
a full  disclosure  to  be  made  of  the  methods  used  for  stock  valuation  and  the  calculation 
of  depreciation,  and  it  would  be  most  helpful  in  assessing  the  credit  worthiness  of 
companies  in  this  country,  if  a similar  practice  was  followed  here. 

23.  Provisions  as  to  Returns 

Section  131(2)  of  the  Companies  Act,  1948,  lays  down  that  if  default  is  made  in 
holding  an  annual  general  meeting  of  the  company,  the  Board  of  Trade  may,  on  the 
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application  of  any  member  of  the  company  call  or  direct  the  calling  of  a general 
meeting  of  the  company. 

A result  of  this  provision  is’  that,  should  a non-exempt  private  company  not  hold 
an  annual  general  meeting,  and  should  no  member  apply  for  a meeting  to  be  held, 
a creditor  cannot  obtain  up-to-date  particulars  of  the  financial  position  of  the  company. 

It  is  suggested  that  the  Board  of  Trade  be  empowered  to  instruct  a non-exempt 
private  company  to  hold  an  annual  general  meeting,  should  it  not  do  so,  in  the  interests 
of  would-be  suppliers.  It  is  contended  that  in  every  case  the  corollary  of  limited 
liability  should  be  full  disclosure. 

27.  Winding-up 

Members'  Voluntary  Liquidation 

The  effect  of  Section  283  of  the  Companies  Act,  1948,  is  that  when  a company 
goes  into  members’  voluntary  liquidation,  the  liquidator  has  twelve  months  in  which 
to  pay  the  creditors. 

Large  sums  of  money  can  be  at  stake,  and  creditors  seriously  inconvenienced  by 
having  to  wait  so  long  for  payment,  through  no  fault  of  their  own,  but  merely  because 
the  shareholders  have  decided  to  wind-up  the  company. 

As  a declaration  of  solvency  has  been  lodged,  if  the  creditors  cannot  be  paid  out 
immediately  on  liquidation,  owing  to  the  company’s  assets  not  being  sufficiently  liquid, 
what  is  to  prevent  the  liquidator  raising  the  necessary  funds  from  a bank  on  security, 
in  order  that  creditors’  position  may  not  be  prejudiced?  Under  the  law  at  present 
there  is  no  incentive  for  a liquidator  to  pursue  this  course  of  action. 

It  is  suggested  that  in  a members’  voluntary  liquidation  all  creditors  should  be  paid 
within  a period,  at  the  most,  of  six  months. 

29.  Other  Matters  within  the  Terms  of  Reference 

Judicial  Management 

When  a company  finds  it  is  in  financial  difficulties,  it  is  common  for  it  to  call  its 
creditors  together  informally,  to  apprise  them  of  the  position.  It  may  well  be  that 
at  that  stage  it  is  impracticable  for  creditors  to  decide  on  the  best  course  of  action, 
because  the  company’s  overall  financial  position  may  not  be  clear,  or  because  it  is 
not  known  whether  a purchaser  can  be  found  for  the  company.  A moratorium  may 
be  granted,  or  the  company  may  continue  to  trade  under  the  guidance  of  a committee 
of  creditors. 

These  informal  arrangements  can  give  rise  to  difficulties,  as  to  the  incurring  of  fresh 
liabilities,  and  their  relation  to  existing  ones,  and  there  is  an  argument  for  considering 
whether  there  should  not  be  a legal  procedure,  whereby  in  such  cases  the  Court  could 
appoint  a Judicial  Manager,  with  properly  defined  rights  and  duties,  to  ascertain  the 
true  financial  position  of  the  company,  and  to  advise  the  creditors  on  the  best  course 
of  action  to  take. 

This  procedure  is  followed  in  the  Union  of  South  Africa,  Kenya,  Tanganyika  and 
Rhodesia. 


(Signed)  R.  C.  Steven. 
Writer  to  the  Signet 

for  Trade  Indemnity  Company  Limited. 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 

FIFTH  DAY 


Friday,  28th  October , 1960 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  H.  A.  Bingen 
Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 
Professor  L.  C.  B.  Gower,  M.B.E. 
Mr.  J.  A.  Lumsden,  M.B.E. 


Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 
T.D. 

Mrs.  M.  Naylor 
Mr.  G.  W.  H.  Richardson 
Mr.  C.  H.  Scott  ( Questions  1338  to  1502 
only ) 

Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  (■ Secretary ) 


Mr.  J.  A.  E.  Davies  ( Assistant  Secretary) 


Mr.  Registrar  Berkeley  called  and  examined 


1338.  Chairman : Mr.  Registrar  Berke- 
ley, you  hold  the  appointment  of  Registrar 
in  the  Companies  Court,  and  you  have 
been  good  enough  to  come  here  to  help 
us  besides  providing  a very  interesting 
memorandum.  I understand  you  have 
held  your  present  appointment  since  1957, 
and  before  that  you  were  for  many  years 
in  practice  in  the  Chancery  Division  and 
a substantial  part  of  your  practice  was 

concerned  with  company  matters. 

That  is  so,  the  period  was  30  years  in  fact. 

1339.  And  during  those  30  years  you 
drafted  all  manner  of  documents,  con- 
ducted company  cases  in  Court  and 

advised  on  company  matters? That 

is  so. 

1340.  And  now  you  are  looking  at 

matters  from  a different  point  of  view, 
and  I understand  that  your  present  duties 
include  dealing  with  all  company  matters 
which  are  going  to  the  Court,  various 
matters  which  you  decide  yourself  and 
others  which  are  adjourned  to  the  Court 
after  you  have  given  the  appropriate 
directions  to  ensure  that  the  application 
is  in  order? Yes. 

1341 . I would  like  to  ask  a very  general 
question.  Do  you  think  the  present 


division  of  responsibility  between  the 
Registrar  and  the  Court  or  the  Judge  is 
satisfactory  or  not?  Would  you  take  the 
view  that  more  matters  ought  to  be 
decided  in  your  department,  or  that  there 
are  some  which  ought  to  go  to  the  Court 

which  are  now  dealt  with  by  you? No, 

I think  the  present  division  works  very 
well.  There  are  certain  matters  which 
have  to  go  to  the  Judge,  and  I think  it  is 
right  that  they  should  all  go  to  the  Judge — 
petitions  to  wind  up,  petitions  for  reduc- 
tion of  capital,  petitions  to  sanction 
schemes  of  arrangement,  and  other  peti- 
tions and  motions.  As  regards  all  other 
matters,  in  practice  what  happens  is  this. 
They  are  dealt  with  by  me  unless  cross- 
examination  of  witnesses,  or  some  difficult 
point  of  law,  or  a point  of  construction 
is  involved.  The  majority  of  applications 
are  therefore  dealt  with  by  me,  and  it  is 
only  the  more  difficult  matters  that  go  to 
the  Judge. 

1342.  Do  the  parties  have  a right  to 

require  an  adjournment  to  the  Judge? 

I have  never  been  quite  sure  whether  that 
is  so,  but  if  both  parties  want  the  applica- 
tion to  go  to  the  Judge  in  any  event,  I am 
inclined  to  adjourn  it  to  the  Judge.  What 
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ordinarily  happens  is  that  I give  my 
decision  and  then  one  of  the  parties  can 
go  to  the  Judge  on  appeal. 

1 343.  It  seems  that  for  present  purposes 
you  have  a very  comprehensive  know- 
ledge of  the  subjects  which  the  Committee 
is  considering.  You  deal  towards  the  end 
of  your  memorandum  with  various  rela- 
tively minor  matters  concerning  winding- 
up.  I do  not  propose  to  ask  you 
questions,  or  at  all  events  not  many 
questions,  on  that  aspect  of  your  memo- 
randum because  these  matters  are  matters 
of  comparative  detail  and  probably  best 
left  to  be  dealt  with  on  the  next  revision 

of  the  w inding-up  rules. Since  I have 

sat  in  my  present  seat  as  Registrar  I have 
noticed  anomalies  in  the  rules  that  1 had 
not  noticed  at  the  bar,  chiefly  in  matters 
which  do  not  come  before  counsel,  and 
every  time  I have  seen  something  that 
seemed  to  me  rather  odd  I have  made  a 
note  of  it.  I have  now  taken  this  oppor- 
tunity of  raising  all  those  matters. 

1344.  It  is  a valuable  collection  of  dis- 
crepancies and  so  forth. As  you  will 

have  seen  from  some  of  them,  orders  are 
made  in  practice  which  technically  it  may 
be  the  Court  has  not  power  to  make;  but 
they  simply  must  be  made  as  a matter  of 
common  sense. 

1345.  Justice  tempered  by  common 

sense  ? Yes. 

1346.  Passing  to  the  more  general 
matters  with  which  you  have  been  good 
enough  to  deal,  you  say  that  there  is  much 
to  be  said  for  the  view  that  a company 
should  have  all  the  powers  of  a natural 

person  vis-a-vis  third  parties. That  is 

my  view . That  would  really  mean  putting 
a company  vis-a-vis  third  parties  on  the 
same  footing  as  a company  formed  by 
royal  charter. 

1347.  Of  course  if  the  company  were  to 

be  endowed  with  such  absolute  powers 
that  would  accentuate  the  need  for  a 
proper  degree  of  control  by  the  share- 
holders, would  it  not? 1 think  that  is 

probably  a fair  statement,  but  in  any 
event  the  directors*  powers  are  sometimes 
limited  by  the  articles,  and  I would  have 
thought  that  that  was  the  proper  place  to 
limit  them.  I doubt  very  much  whether 
in  practice  the  control  over  the  directors 
effected  by  an  objects  clause  under  the 


ultra  vires  rule  would  be  stricter  than 
control  effected  by  articles.  I suppose 
there  is  this  difference,  that  under  the 
present  rule  you  can  attack  the  unfortu- 
nate people  who  have  dealt  with  the 
company  without  having  ascertained  what 
the  true  position  is  and  recover  something 
from  them;  whereas  under  my  suggestion 
the  company  would  only  have  a right  of 
action  against  the  directors  for  misfeas- 
ance, which  may  not  be  worth  a great 
deal. 

1348.  This  proposal  was  in  fact  mooted 
in  the  Cohen  Report;  I do  not  know  if 

you  recollect  the  passage? No,  I have 

not  looked  at  it  recently. 

1349.  Some  critical  observations  were 
made  about  the  very  wide  terms  in  which 
objects  clauses  are  couched,  and  that  Com- 
mittee came  to  the  conclusion  that  the 
resulting  position  as  regards  ultra  vires 
was  really  not  very  sensible  and  operated 
very  unfairly  on  the  third  party  whom  it 
may  have  been  designed  at  one  time  to 

protect. That  was  the  way  it  struck 

me. 

1350.  But  then  the  practical  difficulties 
seem  to  me  to  be  not  negligible.  One 
floats  a company  that  can  do  everything 
that  a natural  person  can  do;  that  com- 
pany goes  out  and  deals  with  the  public. 
Surely  there  must  be  recorded  somewhere 
some  information  as  to  the  kind  of 
business  the  company  proposes  to  carry 
on.  As  a natural  person  it  could  do 

anything. 1 was  contemplating  that 

the  objects  of  the  company  would  be  set 
out,  but  as  regards  third  parties  dealing 
with  the  company,  the  third  party  would 
not  be  concerned  to  see  whether  on  the 
true  construction  of  the  objects  clause  the 
company  had  power  to  do  this  or  that. 
The  shareholders  could  attack  the  direc- 
tors, or  a liquidator  of  the  company  in 
liquidation  could  attack  the  directors,  if 
the  latter  went  outside  the  objects  des- 
cribed in  the  memorandum  of  association. 

1351.  But,  in  order  to  protect  the  third 
party  effectively,  one  would  have  to  pro- 
vide, would  one  not,  that  he  was  not  to 
be  affected  in  any  circumstances  whatso- 
ever with  notice  of  any  arrangements 
made  internally  by  the  company  as  to  the 
extent  of  the  powers  exercisable  by  the 

directors? Yes,  I can  see  the  dangers 

of  it. 
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1352.  Might  that  not  lead  to  difficulty? 
Supposing  the  third  party  knew  perfectly 
well  that  some  limitation  had  been  put  on 
the  powers  of  the  company,  as  a matter 
of  internal  management  as  between  the 
shareholders  and  the  directors,  would  it 
be  right  that  the  third  party  should  be 
able  to  go  on  dealing  with  the  directors, 
get  some  of  the  company's  property  and 

have  a good  title  to  it  ? It  may  be  that 

I was  too  sweeping  in  my  suggestion,  and 
that  the  rule  ought  to  be  altered  so  that 
third  parties  with  actual  notice,  not  con- 
structive notice,  of  something  which  was 
ultra  vires  would  be  affected  by  it. 

1353.  One  might  leave  the  existing 
memorandum  with  all  its  faults  and  enact 
that  notwithstanding  anything  contained 
in  or  omitted  from  the  memorandum  of 
association  any  person  dealing  with  the 
company  for  value  in  good  faith  should 

have  a good  contract. Yes,  that  would 

be  effective,  but  of  course,  as  you  have 
really  got  at  the  back  of  your  mind,  that 
would  simply  mean  everybody  would  be 
very  careful  not  to  look  to  see  what  the 
objects  or  regulations  of  the  company 
were.  I do  see  difficulties  there  certainly. 

1354.  I do  not  know  that  one  can  carry 
this  much  further,  but  it  is  clear  from  the 
discussions  that  we  have  had  so  far  that 
there  is  a considerable  demand  for  some- 
thing of  this  sort  which  would  get  rid  of 
the  trap  provided  by  the  doctrine  of 

ultra  vires. There  have  not  been,  have 

there,  great  difficulties  in  connection  with 
companies  incorporated  by  royal  charter 
on  this  point?  They  have  existed  for 
years  and  years  and  the  ultra  vires  rule 
never  applied  to  them. 

1355.  But  if  they  did  anything  too 

outrageous  they  could  have  their  charter 
revoked. Yes. 

1356.  I do  not  know  if  anyone  would 
like  to  import  that  possibility  into  the  law 
of  limited  liability  companies  of  the 
statutory  kind.  But  your  view  is  in  the 
direction  of  giving  the  company  all  the 
powers  of  a natural  person,  although  you 
agree  that  the  way  of  working  that  out 
may  need  further  consideration.  Would 

that  fairly  state  your  view  on  that? 

Yes,  it  would. 

1357.  The  next  point  in  order  concerns 
shares  of  no  par  value,  and  you  point  out 


in  your  memorandum  the  necessity  for  a 
safeguard  to  avoid  a reduction  of  capital 
to  which  the  present  restrictions  on  the 
reduction  of  capital  would  not  apply.  As 
you  know,  this  was  made  the  subject  of  a 
very  thorough  consideration  by  the  Gedge 
Committee  on  shares  of  no  par  value, 
and  they  dealt  with  this  point  in  paragraphs 

46  and  47  of  their  Report. -They  take 

a stated  capital  account,  which  would  be 
the  equivalent  of  the  issued  capital  account 
and  the  share  premium  account;  I think 
that,  as  you  say,  it  is  implied  in  paragraph 

47  of  the  Gedge  Report  that  you  would 
have  to  go  to  the  Court  to  reduce  the  stated 
capital  account  in  the  same  way  that  you 
do  now  to  reduce  the  capital. 

1358.  And  in  the  concluding  lines  of 
paragraph  47  they  say: — 

“ and  that  the  stated  capital  should  in  this 
and  in  all  other  respects  be  treated  as 
identical  with  the  paid  up  share  capital 
of  a company  having  shares  of  a nominal 
value.”. 

1 think  that  would  cover  the  point 

which  I raise,  except  that  I think  I was 
also  concerned  with  something  more — 
the  doubt  which  there  has  always  been 
among  certain  practitioners  as  to  whether 
you  can  make  a distribution  by  way  of  a 
capital  distribution  of  anything  other  than 
a realised  capital  profit.  Some  people 
take  the  view  that  you  can  revalue  the 
assets  of  the  company  and  distribute  the 
difference  as  a capital  profit.  Other  prac- 
titioners think  that  you  should  never 
make  a distribution  otherwise  than  by  a 
bonus  issue  in  a case  like  that  and  that 
you  should  only  distribute  in  the  form  of 
cash  something  which  is  a realised  capital 
profit  from  the  sale  of  a particular  asset. 
I was  rather  seeking  indirectly  to  introduce 
that  into  my  proposal  by  saying  that  there 
should  be  a prohibition  of  the  distribution 
by  the  company  of  anything  by  way  of 
capital  without  the  leave  of  the  Court 
other  than  realised  capital  profit.  Of 
course  there  may  be  difficulties  in  defining 
that. 

1359.  Would  that  apply  to  all  cases? 

Yes,  it  could  prevent  a distribution 

of  capital  in  respect  of  shares  of  par  value, 
and  the  directors  would  have  to  think 
very  carefully  before  they  got  the  company 
to  pass  a resolution  for  the  distribution  of 
a capital  profit  without  going  to  the  Court. 
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1360.  But  you  think  that  a provision 
like  paragraph  47  would  meet  the  case? 

1 think  that  would  certainly  cover  the 

case  of  repayment  of  the  capital  which 
was  paid  in  respect  of  shares  of  no  par 
value. 

1361.  I suppose  one  could  regard  each 
no  par  value  share  as  having  attached  to 
it  its  due  proportion  of  the  stated  capital, 
and  that  would  stand  in  the  place  of  the 
capital  paid  up  in  the  case  of  an  ordinary 

share  of  nominal  value? Yes,  plus  the 

share  premium  account  where  the  shares 
are  issued  above  par. 

1362.  As  to  the  distribution  in  cash  of 

an  unrealised  capital  profit,  the  same 
objection  does  not  apply  if  the  distribu- 
tion is  made  by  a capitalisation  issue? 

No,  because  no  money  goes  out  of  the 
company;  the  creditors  are  not  affected. 

1363.  In  my  young  days  I used  to  see 
cases  where  distribution  of  an  unrealised 
capital  profit  was  made  by  debentures, 

which  might  be  paid  off  the  next  day  ? 

Of  course  one  did  not  know  what 
happened  afterwards;  but  I agree  that  the 
present  system  is  open  to  abuse.  More 
generally  distributions  nowadays  are 
by  way  of  bonus  shares,  and  that  is 
unobjectionable. 

1364.  Under  heading  5,  which  concerns 
the  powers  given  to  the  directors  and  the 
degree  of  control  retained  by  the  share- 
holders, your  view  expressed  in  your 
memorandum  is  that  the  several  matters 
mentioned  under  this  head  (in  the  annex 
to  the  letter  originally  circulated  by  the 
Committee)  are  matters  on  which  the 
sanction  of  the  shareholders  should  be 

obtained? Yes,  I think  particularly 

(a),  (b)  and  (e). 

1365.  (a)  is  fundamental  changes  in  the 
company’s  activities;  (b)  is  the  disposal 
of  undertaking  and  assets;  and  (e)  is 
lending  money  otherwise  than  in  the 
ordinary  course  of  business.  You  do  say 
there  is  something  in  the  view  that  these 
three  should  be  dealt  with  by  a resolution 
requiring  a three-quarters  majority  of 

votes,  is  that  right? Yes,  and  a bare 

majority  as  regards  the  other  two,  (c) 
and  (d) — the  issue  of  shares  and  borrowing 
money. 

1366.  What  we  have  been  asking  over 
and  over  again,  and  what  we  have  not  yet 


I think  got  an  answer  to,  is  this.  The 
necessity  for  sanction  would  have  to  be 
limited,  would  it  not,  to  what  one  might 
call  major  instances  of  the  various  opera- 
tions, e.g.  fundamental  changes  in  the 
company’s  activities.  But  then  what  is 
fundamental? The  difficulty  of  defini- 

tion always  arises,  does  it  not,  in  any 
statute?  Whatever  you  say  there  are 
bound  to  be  borderline  cases.  Prudent 
directors  will  take  the  precaution  of  pro- 
tecting themselves  and  imprudent  direc- 
tors will  take  a chance.  But  I would  not 
have  thought  the  difficulty  of  definition 
would  be  a reason  for  not  attempting  to 
introduce  legislation.  I would  have 
thought  that  on  (a)  one  might  say  “ make 
any  fundamental  alteration  in  the  nature 
of  the  company’s  business  ”,  which  is 
reasonably  clear.  If  you  are  carrying  on 
a particular  type  of  business  and  then 
you  carry  on  a totally  different  type  of 
business  you  are  making  a fundamental 
alteration. 

1367.  One  can  say,  if  it  is  a change  from 
confectionery  to  goldmining,  that  it  is  a 
fundamental  change,  but  I suppose  the 
nature  of  one  set  of  objects  may  fade  into 

the  nature  of  another  at  some  point? 

It  may,  but  then  I suppose  the  Courts 
would  say  it  was  not  a fundamental 
change  in  the  nature.  I would  have 
thought,  however  wide  your  objects  clause 
might  be — and  they  are  very  wide  now — 
if  a company  had  been  a trading  company 
in  Malaya  and  suddenly  wanted  to  become 
an  investment  company,  even  if  it  had 
power  on  the  true  construction  of  its 
objects  clause  to  do  that,  it  ought  to  go 
to  its  shareholders  before  it  did  it. 

1368.  For  the  purposes  of  legislation 
you  would  use  the  word  “ fundamental  ”, 
would  you,  and  let  the  meaning  ultimately 

be  decided  by  the  Court? Sir,  I have 

great  faith  in  our  Bench.  I do  not  think 
it  would  be  beyond  their  powers  if  you 
used  as  strong  a word  as  “ fundamental  ” 
to  give  a decision  as  to  whether  the  change 
was  a minor  change  or  a fundamental 
change. 

1369.  Would  there  be  any  merit,  do 

you  think,  in  providing  that  the  directors 
must  consider  the  matter  and  must  record 
a formal  resolution  as  to  their  decision 
whether  or  not  to  have  a meeting  of  the 
shareholders,  and  giving  their  reasons  if 
they  decide  against  a meeting? 1 think 
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that  is  a very  valuable  suggestion,  if  I 
may  respectfully  say  so,  because  that 
would  ensure  that  they  do  consider  the 
matter. 

1370.  It  would  ensure  they  apply  their 

minds  to  it? Yes,  and  they  could  not 

afterwards,  if  they  turned  out  to  be  wrong, 
say — “ We  did  not  think  there  was  any 
difficulty  about  it;  we  thought  we  had 
power  to  do  it.”. 

1371.  If  the  proposed  provision  was 
effective  to  prevent  the  more  outrageous 
cases,  it  would  I suppose  serve  a useful 

purpose  although  some  might  get  by  ? 

I would  have  thought  so.  I think  it  is  really 
only  the  fundamental  changes  that  matter. 
That  is  an  easier  one  to  deal  with  than 
disposal  of  undertaking  and  assets.  As 
regards  the  latter,  I was  thinking  of  a 
section  something  like  this: — 

“A  company  shall  not  without  the 
sanction  of  an  extraordinary  resolution — 

(a)  make  any  fundamental  alteration  in 
the  nature  of  the  company’s  business ; 

( b ) dispose  of  the  whole  of  its  under- 
taking; 

(c)  dispose  of  any  part  of  its  under- 
taking or  assets  otherwise  than  in  the 
ordinary  course  of  business.”. 

Those  words  have  been  used  for  years  and 
years  in  injunctions  and  undertakings;  it 
might  be  difficult  to  interpret  them  but 
they  have  been  used  and  presumably  they 
have  worked.  Such  a section  would  allow 
a disposition  of  assets  in  the  ordinary 
course  of  business  in  any  shape  or  form, 
and  nobody  objects  to  that.  But  it  would 
rule  out  an  extraordinary  transaction,  on 
which  the  shareholders  ought  to  have  an 
opportunity  of  expressing  their  views, 
although  it  would  not  prevent  an  extra- 
ordinary transaction  being  negotiated  by 
the  directors  before  the  shareholders  were 
consulted.  All  the  negotiations  could  take 
place  in  secret  as  they  would  now  but,  in 
order  to  make  any  arrangement  reached 
binding  on  the  company,  it  would  have  to 
be  sanctioned  by  the  company  by  extra- 
ordinary resolution;  and  even  if  so  sanc- 
tioned, it  could  be  brought  before  the 
Court  if  any  shareholder  thought  there 
was  a valid  objection  to  it. 

1372.  Then  if  the  plan  was  adopted  of 
giving  the  company  all  the  powers  of  a 


natural  person,  how  would  the  matter 

then  stand? With  respect,  I do  not 

see  that  that  would  have  anything  to  do 
with  it,  because  what  one  is  considering 
is  the  decision  of  the  company  vis-a-vis  the 
shareholders,  not  vis-a-vis  the  public. 

1373.  The  assets  would  have  been  made 

over,  I suppose? No,  there  would  be 

a conditional  agreement  pending  sanction 
by  extraordinary  resolution.  But  you  are 
asking  what  would  be  the  position  if  the 
directors  had  disregarded  the  new  section  ? 

1374.  I was  imagining  a case  where  the 
directors  disposed  of  the  whole  under- 
taking and  assets  without  reference  to  the 
shareholders.  The  third  party  would  get 

a good  title,  would  he? 1 think  not, 

if  you  make  it  a provision  by  statute  that 
it  has  got  to  have  the  sanction  of  the 
company  by  extraordinary  resolution: 
any  more  than  an  increase  of  capital 
without  a resolution,  or  reduction  of 
capital  without  the  confirmation  of  the 
court,  would  be  valid  at  the  present  time. 

1375.  I think  that  must  be  the  answer 
to  that.  Then  there  is  (c)  the  issue  of 

shares. 1 do  not  feel  very  strongly 

about  (c),  but  there  would  be  no  difficulty 
in  the  drafting  of  it  anyway.  It  would  be 
— “ The  company  shall  not,  without  the 
sanction  of  an  ordinary  resolution,  issue 
any  shares  ”. 

1376.  Then  would  you  measure  the 
importance  of  the  transaction  by  express- 
ing the  new  shares  as  a percentage  of  the 
previously  existing  capital,  or  something 

of  that  sort? 1 do  not  know  that  it 

would  be  necessary  to  try  to  do  anything 
by  reference  to  a proportion.  Sometimes, 
although  it  is  invalid,  the  majorities  have 
been  altered  by  the  issue  of  shares  by  a 
board  to  its  friends,  and  sometimes  they 
have  got  away  with  it  because  I think  the 
other  shareholders  were  not  aware  that, 
on  the  case  law,  that  could  be  stopped. 
I think  it  would  be  difficult  to  try  to  limit 
the  issue  of  shares  by  reference  to  a 
proportion. 

1 377.  Supposing  you  had  a new  director 
in  and  the  articles  said  he  should  have 

one  qualification  share? You  say 

“ other  than  qualification  shares  ” then. 
You  could  either  do  that  or  you  could 
leave  it  for  the  resolution  to  be  framed 
when  the  shares  are  created.  The  com- 
pany could  then  authorise  the  directors  if 
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they  thought  fit  to  issue  qualification 
shares.  Otherwise  they  would  have  to 
call  a meeting. 

1378.  We  have  had  the  suggestion 
made,  and  I think  this  really  underlies 
much  of  the  discussion  on  this  point,  that 
the  shareholders  ought  to  be  protected 
from  having  their  ordinary  capital  watered 
down,  as  it  were,  by  the  issue  of  a lot 
more  shares  to  somebody  outside  the 
company.  It  has  been  suggested  that  to 
meet  that  the  company  or  the  directors 
ought  to  be  put  under  a duty  to  offer  any 
new  shares  pro  rata  in  the  form  of  a rights 
offer  to  existing  shareholders. — -That 
would  not  always  necessarily  be  desirable, 
but  prima  facie  it  may  be  that  that  is  the 
right  course  to  adopt,  and  that  is  what 
one  would  normally  advise  directors  to 
do  if  they  wanted  to  issue  shares  simply 
to  raise  money.  But  there  are  cases  in 
which  it  may  be  proper  to  issue  otherwise 
than  pro  rata  to  existing  shareholders,  and 
if  the  directors  had  to  go  to  the  company 
in  general  meeting  for  this  sanction  then 
they  could  get  it  if  it  was  a proper  case 
for  issue  otherwise  than  pro  rata . 

1379.  But  if  they  had  to  go  to  the 
shareholders  in  respect  of  the  issue  of 
these  shares  then  the  whole  matter  would 
be  before  the  meeting;  they  could  say 
whether  they  were  in  favour  of  pro  rata 
distribution  or  of  some  other  distribution. 

For  example,  there  might  be  a case 

where  a company  took  over  another 
business  and  issued  shares  in  satisfaction 
of  the  purchase  price.  In  that  sort  of  case 
it  would  be  quite  right  that  the  shares 
should  be  issued  in  return  for  the  business, 
but  the  members  ought  to  have  the 
opportunity  of  considering  the  matter. 

1380.  Yes,  I think  that  really  covers 
that  point.  Are  there  any  other  matters 

that  have  occurred  to  you? There  is 

borrowing  money  and  charging  property. 
That  again  is  a difficult  one  because  I feel 
it  is  essential  that  the  directors  should  be 
able  to  borrow  money  sometimes  at  short 
notice,  and  they  could  not  go  to  the 
company  every  time  for  permission.  But 
if  the  words  “ other  than  in  the  ordinary 
course  of  business  ” were  added  that  ought 
to  cover  the  cases  where  they  have  to 
borrow  money  in  a hurry,  and  would  make 
it  necessary  for  them  to  go  to  the  company 
only  in  .the  extraordinary  cases  where 


they  were  going  to  do  something  the 
members  might  object  to. 

1381.  I think  I am  right  in  saying  that 
the  view  provisionally  held  by  members 
of  the  Committee  is  that  so  far  as  borrow- 
ing money  is  concerned  the  standard 
clause  which  I think  is  demanded  by  the 
Stock  Exchange  would  probably  give 

sufficient  protection. Yes,  limiting  it 

by  reference  to  the  paid-up  capital. 
Lending  money  otherwise  than  in  the 
ordinary  course  of  business  would,  I think, 
be  covered  by  my  proposal  about  disposing 
of  any  part  of  a company’s  undertaking 
or  assets  otherwise  than  in  the  ordinary 
course  of  business.  But  if  it  were  not  so 
covered  it  might  be  desirable  to  bring 
some  separate  paragraph  into  the  pro- 
posed new  section  about  it. 

1382.  Then,  turning  to  voteless  ordinary 
shares,  you  say  you  cannot  see  any 
objection  to  these.  No  one  is  under  any 
compulsion  to  acquire  them,  and  you 
point  out  their  advantages  in  certain 
circumstances.  This  is  a point  on  which 
our  witnesses  have  shown  a fairly  sharp 
division  of  opinion.  Some  think  that 
voteless  shares  are  so  objectionable  they 
ought  to  be  abolished,  even  retrospectively. 

1 have  read  a great  deal  in  the  press 

about  it,  but  I do  not  agree  with  those 
views  myself;  it  is  a matter  of  opinion. 
It  depends  on  whether  you  think  it  is  best 
to  run  everything  by  so  many  votes  per 
head  however  ignorant  the  voters  may  be, 
or  whether  you  think  it  is  better  to  have 
the  company  run  by  someone  you  know 
is  running  it  well.  You  do  not  have  to 
buy  the  voteless  shares. 

1383.  It  has  been  pointed  out  to  us  by 
some  of  our  witnesses  that  if  they  are  so 
undesirable  in  the  end  there  will  be  no 
market  for  them  and  such  shares  will  die 

out. The  fact  remains  that  the  prices 

of  such  shares  are  very  high  on  the  Stock 
Exchange,  if  they  are  shares  in  good 
companies.  I do  not  suppose  anybody 
would  be  anxious  to  invest  in  a company 
where  there  were  no  voting  rights  unless 
it  was  a company  which  was  being  run 
very  successfully.  But  perhaps  my  views 
on  this  should  not  be  taken  into  account 
seeing  that  I am  one  of  the  people  who 
has  invested  in  “A”  ordinary  shares  in 
companies  that  appear  to  be  doing  well. 
I am  quite  happy  not  to  have  votes  and  I 
should  very  much  dislike  the  rights  to  be 
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altered  because  there  would  have  to  be 
some  quid  pro  quo  for  the  people  that  have 
the  shares  that  carry  votes,  and  that  quid 
pro  quo  would  come  out  of  my  money. 

1384.  Yes,  I see  your  point  there.  A 
suggestion  has  been  made  to  us  that 
voteless  shares  might  by  statute  be  given 
a limited  right  of  voting  comparable  to 
that  quite  usually  attached  to  preference 
shares.  That  is  to  say,  for  example,  if  a 
dividend  has  been  passed  for  a year  or 
more,  where  a fundamental  change  is 
proposed,  or  where  winding-up  is  pro- 
posed, and  perhaps  some  other  limited 
but  important  matters  of  that  general 

kind;  what  would  you  say  to  that? 1 

think  that  is  an  admirable  suggestion. 

1385.  You  think  that  would  be  worth 

tiying? 1 should  have  thought  so,  yes. 

I cannot  see  that  the  controllers  of  those 
companies  could  have  any  proper  objec- 
tion to  that. 

1 386.  Then  there  is  the  difficult  question 
of  the  minority  and  section  210.  On  that 
you  express  the  view  that  this  section  was 
a dead  letter  until  the  cases  of  Scottish 
Co-operative  Wholesale  Ltd.  v.  Meyer  and 

Re  H.  R.  Harmer  Ltd. There  was  a 

general  feeling  that  it  was  not  going  to  be 
much  use.  One  put  in  a claim  under  it 
and  claimed  winding-up  in  the  alterna- 
tive, but  at  first  the  Judges  seemed  rather 
reluctant  to  operate  it.  The  Harmer  case 
is  a very  extreme  case  indeed,  and  if  you 
can  do  what  was  done  in  the  Harmer  case 
you  could  do  almost  anything  under  the 
section.  I should  have  thought  it  was 
how  clear  that  the  section  is  meant  to  be 
operated  widely  (and  it  was  quite  plain  I 
thought  from  the  wording  of  it  originally 
that  wide  powers  were  intended  to  be  con- 
ferred by  it).  One  of  the  Judges  took  that 
view,  and  he  used  the  powers  very  widely 
but  in  cases  which  were  not  in  fact  con- 
tested. The  petition  would  be  brought 
under  the  section  and  perhaps  there 
would  be  argument  for  a day  or  two  and 
witnesses  would  be  called,  and  then  it 
would  be  fairly  clear  to  everybody  that 
it  was  a case  where  something  ought  to  be 
done  for  the  petitioner.  The  usual  diffi- 
culty would  be  in  buying  the  petitioner 
out,  because  the  other  shareholders  would 
not  have  the  money  with  which  to  buy 
him  out.  Then  some  settlement  would  be 
reached  which  involved  the  company  pro- 


viding the  requisite  money,  which  it  could 
not  do  without  the  sanction  of  the  Court, 
and  the  section  would  then  be  used  to 
enable  the  settlement  to  be  operated.  In 
one  case,  the  order  authorised  the  com- 
pany to  lend  money  to  the  personal 
respondents,  the  other  shareholders,  to 
enable  them  to  buy  out  the  petitioner  in  a 
subsidiary  company,  which  would  have 
been  contrary  to  section  54  of  the  Com- 
panies Act  if  it  had  not  been  authorised 
under  section  210.  Quite  a number  of 
consent  orders  have  been  made  under  the 
section.  I can  provide  you  with  some 
statistics. 

1387.  Yes,  I was  going  to  ask  you;  Ido 
not  know  if  you  can  distinguish  between 
the  pre  Meyer/Harmer  era  and  the  post 

Meyer/Harmer  era? 1 can  do  that, 

the  Harmer  case  did  not  get  into  the  Law 
the  Harmer  case  did  not  get  into  the  Law 
Reports  until  late  in  1959.  There  have 
been  altogether  since  the  1948  Act  58 
petitions  under  section  210  of  which  two 
are  still  pending;  2 of  those  were  struck 
out;  10  were  dismissed  otherwise  than 
by  consent,  7 with  costs.  They  can  be 
assumed  to  have  failed  I suppose.  In  3 a 
compulsory  winding-up  order  was  made 
which  was  claimed  in  the  alternative.  31 
were  dismissed  by  consent;  3 were  stayed 
by  consent  on  agreed  terms.  Now  a 
settlement  may  be  assumed  in  all  those  34 
cases,  which  means  that  the  section  was  of 
use  and  operated  in  all  those  cases. 
7 orders  were  made  under  section  210; 
5 by  consent;  1 by  default,  and  1 on  a 
contested  petition.  The  only  order  in  a 
contested  case  was  the  Harmer  one.  If 
section  210  had  not  existed  it  is  very  likely 
the  petitioner  in  all  the  34  cases  which  were 
settled  would  not  have  had  any  remedy 
and  would  not  have  been  satisfied  by  a 
compromise;  and  no  doubt  there  is  a 
number  of  cases  which  never  have  got  to 
the  Court,  the  threat  of  the  section  having 
been  enough,  and  that  number  should 
increase  as  the  result  of  the  Harmer  case. 
The  other  thing  I was  going  to  give  you 
on  this  was  the  number  of  petitions  per 
year,  in  case  that  is  of  any  value.  1948, 2; 
1949,  5;  1950,  5;  1951,  3;  1952,  9; 
1953,  7;  1954,  3;  1955,  4;  1956,  3; 
1957,  3;  1958,  4;  1959,  4;  1960,  6.  So 
although  we  are  only  three-quarters 
through  1960,  there  has  been  an  increase 
as  compared  with  1954  to  1959. 
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1388.  So  that  one  can  say  with  justifica- 
tion that  the  section  has  served  a useful 
purpose  even  though  orders  were  actually 
made  in  relatively  few  cases:  there  have 

been  34  settlements? Yes,  and  it  is  of 

course  only  since  the  Meyer  and  Harmer 
cases  were  reported  that  there  have  been 
useful  decisions  on  the  section  available 
to  the  practitioner. 

1389.  I understand  it  to  be  your  view 
that,  although  these  decisions  have  made 
the  orders  perhaps  easier  to  obtain,  the 
section  would  be  improved  by  omitting 

the  criterion  of  winding-up? 1 think 

myself  that  that  is  a limitation  on  the  use 
of  the  section  which  tends  to  make  its 
operation  difficult.  I think  that  was  par- 
ticularly so  before  those  two  cases,  but 
even  so  I think  that,  as  the  section  stands, 
one  has  still  got  to  go  back  to  the  old 
cases  under  the  just  and  equitable  rule 
first,  to  see  whether  a case  could  have 
been  made  out  under  those  rules;  and  it 
was  only  in  very  extreme  cases  that  a 
minority  shareholder  could  get  a winding- 
up  order.  I would  have  thought  that 
section  210  ought  to  cover  cases  where  a 
petitioner  might  not  have  got  a winding- 
up  order  under  the  just  and  equitable 
rule  but  where,  as  the  Law  Society  sug- 
gests, he  is  not  really  getting  a fair  share 
of  the  profits,  or  where  he  ought  to  have 
his  shares  purchased.  I doubt  whether  a 
petitioner  could  go  to  the  Court  and  ask 
for  a winding-up  order  on  the  ground  that 
the  respondents  would  not  purchase  his 
shares  yet  it  might  be  unfair  that  he 
should  be  unable  to  be  bought  out.  I do 
not  like  the  word  “ hardship  ” which  the 
Law  Society  suggests  in  this  context. 
That  brings  in  notions  of  National  Assis- 
tance or  a means  test  or  something  of  that 
kind  and  I do  not  think  it  is  the  right 
criterion.  You  might,  for  example,  be 
suffering  hardship  because  you  did  not 
get  any  income  from  your  shares,  but  it 
might  be  quite  proper  in  all  the  circum- 
stances for  the  company  not  to  pay  a 
dividend  on  the  shares.  I would  prefer 
the  ground  for  relief  to  be  that  the 
business  was  being  conducted  “ unfairly  ” 
to  the  minority  shareholders. 

1390.  Do  you  remember  the  revenue 
legislation  which  was  to  apply  in  its  first 
form  to  companies  which  failed  to  dis- 
tribute a reasonable  proportion  of  their 
profits  ? There,  for  the  purpose  of  taxing 


the  subject,  the  Court  managed  to  find 
out  what  was  reasonable,  and  they  looked 
at  all  the  circumstances  of  the  case. 
Might  one,  do  you  think,  import  some- 
thing of  that  kind  into  section  210? 1 

think  that  is,  as  I would  have  expected,  a 
much  better  word  than  mine. 

1391.  “ Reasonable  ” is  always  a good 

word  because  it  has  been  used  so  often 
that  the  Judges  just  cannot  refuse  to  con- 
sider what  it  means. Yes,  I would 

certainly  accept  that. 

1392.  Then  I think  you  have  indicated 
the  sort  of  lines  on  which  you  think 
oppression  could  be  measured  for  the 

purposes  of  this  section? The  Law 

Society  did  suggest  that  there  should  be 
another  section,  as  I understand  their 
recommendation  in  paragraph  65  of  their 
memorandum.  They  say  that  the  scope 
of  section  210  should  be  extended  to 
afford  protection  to  minority  share- 
holders in  private  companies  who  neither 
receive  reasonable  dividends  nor  are  able 
to  sell  their  shares  at  a reasonable  price. 
But  I would  have  thought  no  extension 
was  necessary  for  that;  if  you  remove  the 
criterion  of  winding-up  from  section  210, 
the  Law  Society’s  cases  would  be  covered 
by  the  section  as  it  stands  (they  are  the 
usual  cases  that  minority  shareholders 
come  with  now).  Then,  in  order  to 
implement  their  proposals,  the  Law 
Society  suggest  that  “ a new  section  be 
incorporated  in  the  Act  to  provide 
that  any  member  of  a private  company 
who  complains  that  the  affairs  of  the 
company  are  being  conducted  in  a manner 
which  causes  or  is  likely  to  cause  hard- 
ship to  him  for  which  neither  the  provi- 
sions of  this  Act  nor  the  Articles  of 
Association  of  the  company  afford  him 
any  remedy,  may  make  an  application 
to  the  Court  for  relief”.  I think  it  is 
dangerous  to  have  two  sections,  one 
dealing  with  oppression  and  another 
dealing  with  relief  where  you  are  not 
covered  by  the  previous  section.  I 
would  have  thought  it  was  much  better 
to  widen  the  scope  of  section  210  so  far 
as  is  thought  necessary  to  enable  it  to 
cover  cases  where  the  business  is  being 
conducted  in  a way  which  is  unfair  to  the 
petitioner,  or  under  which  he  does  not 
obtain  a reasonable  income  from  his 
shares. 
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1393.  Do  you  think  there  would  be 
any  merit  in  saying  in  any  revised  form 
of  section  210  that  for  the  purpose  of  this 
section  “ oppression  ” should  be  taken 

as  including  certain  things? 1 think 

it  is  dangerous.  I suppose  it  could  be 
done  just  as  it  is  done  in  the  case  of 
reduction  of  capital.  You  can  include 
as  many  cases  as  you  can  think  of  but 
say  it  can  be  done  in  any  other  case  too; 
but  the  danger  of  setting  out  a string  of 
particular  things  is  that  the  section  tends 
to  be  applied  only  to  those. 

1394.  You  would  prefer  to  leave  it 

as  “oppression”? 1 think  “oppres- 

sion” is  a bit  too  limited;  I prefer 
“ unfairness  ” or  if  you  can  introduce 
unreasonableness  in  some  way,  better 
still. 

1395.  I think  the  Northern  Ireland 

Committee  on  Company  Law  has  sug- 
gested that  unfairness  should  be  used. 

I did  not  know  that  but  I am  glad  to 
hear  it.  The  last  part  of  paragraph  65  of 
the  Law  Society’s  report  appears  to  me 
to  suggest  the  provision  of  powers  which 
already  exist  and  have  in  fact  been 
exercised.  The  Court  has  got  power  “ to 
make  such  order  as  it  thinks  fit  for 
securing  to  the  petitioner  a reasonable 
share  of  the  profits  of  the  company  or 
the  purchase  of  his  shares  by  other 
members  of  the  company,  or  by  the 
company  ”.  That  is  just  what  has  been 
done.  If  I may  say  something  more 
on  this,  the  Association  of  British 
Chambers  of  Commerce  has  suggested 
that  one  of  the  difficulties  under  the 
section  is  in  drafting  the  relief  that  is 
wanted  by  the  petitioner  because  there 
are  no  precedents.  I think  they  very  much 
underestimate  the  ingenuity  of  counsel, 
and  it  might  be  useful  if  I were  to  state 
some  of  the  reliefs  which  have  been 
claimed  in  the  cases  of  which  I have  a 
note. 

1396.  Yes. 1 will  include  even  the 

ones  that  have  been  dismissed.  Appoint- 
ment of  a receiver  and  manager  and  a 
declaration  that  a lease  was  held  in 
trust  for  the  company  (that  was  dismissed) ; 
purchase  by  the  personal  respondent  of 
the  petitioner’s  shares  at  £4  each  or  at  a 
price  to  be  fixed  by  the  Court;  sale  of 
one  share  to  the  petitioner  which  gave 
him  control  (that  was  successful);  sale 
of  shares  to  the  petitioner  at  a price  and 


on  terms  to  be  fixed  by  the  court  (success- 
ful) ; rectification  of  the  register,  appoint- 
ment of  directors  and  removal  of  a direc- 
tor (an  order  was  made  there  rectifying 
the  register  and  convening  a meeting 
with  one  as  a quorum);  directors  or  the 
company  to  purchase  shares  and  in  the 
latter  case  a reduction  of  capital;  an 
order  for  the  purchase  by  the  company 
or  another  member  of  the  petitioner’s 
shares  at  a price  to  be  fixed  by  the  Court; 
purchase  of  shares  by  the  company  and 
reduction  of  capital;  one-third  of  the 
net  profits  before  charging  directors’ 
remuneration  to  the  date  of  order,  and 
the  purchase  of  the  petitioner’s  shares 
by  the  co-shareholders  at  a price  to  be 
fixed  by  the  auditors;  purchase  by  the 
company  of  the  petitioner’s  shares; 
purchase  by  the  company  or  a member  of 
shares  of  the  petitioner;  alteration  of 
voting  rights  or,  alternatively,  sale  by  the 
respondent  of  his  shares  to  the  petitioners; 
removal  of  the  respondent  from  the 
board  on  a pension  to  himself  and  his 
wife  to  be  fixed  by  the  Court  (that  was 
Harmer).  Then  there  are  two  more 
purchases  of  shares  by  the  company 
and  reduction  of  capital.  I think  those 
indicate  that  the  sort  of  cases  which  the 
Law  Society  has  in  mind  in  its  suggested 
new  section  are  in  fact  the  sort  of  cases 
which  are  usually  brought  under  section 
210;  and  also  that  the  fact  that  there  are 
not  many  precedents  as  yet  does  not 
prevent  counsel  in  a proper  case  from 
petitioning  for  whatever  relief  would 
seem  to  be  fair  to  the  petitioner. 

1397.  Of  course  that  will  develop  as 

time  goes  on? Yes. 

1398.  I think  it  was  also  the  Associa- 
tion of  British  Chambers  of  Commerce 
who  suggested  that  this  Committee’s 
report  might  set  out  various  kinds  of 
conduct  which  should  be  regarded  as 
reprehensible  and  within  the  spirit  at  all 

events  of  section  210? They  said  it 

had  been  very  useful  in  the  case  of  the 
Cohen  report,  that  the  question  of  exces- 
sive remuneration  of  directors  had  been 
mentioned,  and  that  that  was  useful 
behind  the  scenes.  I doubt  if  I should 
express  any  view  on  this;  it  is  a matter 
for  the  Jenkins  Committee.  But  I would 
have  thought  that  it  was  rather  difficult 
for  the  Committee,  in  effect,  to  give 
suggestions  to  the  Judges  as  to  what  they 
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are  to  do  under  the  section;  and  it  would 
not  bind  them  anyway.  I do  not  think 
that  is  very  desirable. 

1399.  It  would  not  bind  anyone  at  all. 

There  is  just  one  other  point  on  section 
210.  A common  complaint  is  that  the 
minority  shareholders  do  not  get  adequate 
information  as  to  the  company’s  affairs. 
Section  16S(6)(iu)  enables  an  inspector 
to  be  appointed  in  a case  where  the 
members  have  not  had  sufficient  informa- 
tion.  1 think  the  Board  of  Trade  are 

very  reluctant,  are  they  not,  to  exercise 
their  powers  under  that  section  because 
they  have  got  enough  to  do  as  it  is  with- 
out being  expected  to  make  an  inspection 
of  every  private  company  where  a 
minority  shareholder  feels  himself  to  be 
getting  insufficient  information.  It  would 
be  quite  impracticable  for  them  to 
investigate  every  case. 

1400.  And  they  might  well  think  it 

wrong  to  investigate  without  some  sort 
of  prima  facie  case.  It  has,  therefore, 
been  suggested  to  us  that  a prescribed 
minority  should  have  a statutory  right 
of  access  to  the  company’s  books.  I 
suppose  they  would  be  allowed  then  to 
make  an  application  to  the  Court  on  the 
question  of  inspection,  or  else  bring  it 
into  the  claim  for  relief  under  section 
210. That  might  be  a good  idea. 

1401.  The  Court  could  put  them  on 
terms  not  to  divulge  the  contents  to 

anyone  else. Would  they  have  right 

of  access  to  all  the  books?  I suppose 
the  views  of  the  City  are  more  important 
than  those  of  the  lawyers  on  this  sort  of 
question.  I do  not  know  how  far  it  is 
desirable  as  a matter  of  practice  that 
shareholders  should  be  looking  through 
the  company’s  books.  They  are  only 
entitled  at  present  to  look  at  certain 
specified  books  of  the  company. 

1402.  You  think  there  would  be  diffi- 
culty in  applying  such  a provision? — — 
I think  there  would  be  no  difficulty  in 
applying  it,  but  I do  not  know  whether 
it  is  desirable  from  a business  point  of 
view. 

1403.  I should  think  it  would  not 
be  very  desirable  from  the  business 
point  of  view;  that  is  why  I suggested 
the  Court  might  put  the  applicant  on 
terms  not  to  pass  on  the  information 


without  the  leave  of  the  Court. Yes, 

but  thinking  of  those  cases  where  people 
have  made  a profession  of  opposing 
schemes  of  arrangement,  I think  this 
kind  of  rule  might  lead  to  certain 
chartered  accountants  or  solicitors  mak- 
ing a business  out  of  investigating  the 
affairs  of  companies.  They  would  make 
applications  to  do  that  and  cause  chaos 
in  the  administration  of  the  company. 
Would  you  not  have  to  alter  the  law 
generally  as  regards  shareholders’  rights 
of  inspection  of  books?  At  the 
moment  they  are  only  allowed  to  see  a 
very  limited  number  of  books.  What 
you  were  suggesting  is  this:  that  if  you 
get  a certain  proportion,  say  one-tenth 
or  one-quarter,  they  can  see  everything? 

1404.  Yes. — — I think  that  would 
require  a lot  of  consideration. 

1405.  Reverting  to  our  earlier  discus- 
sion on  section  210,  reading  the  passages 
of  the  Cohen  Report  dealing  with  this 
minority  question,  one  feels  that  originally 
this  was  conceived  as  a procedure  to  be 
adopted  in  the  case  of  private  companies, 
but  of  course  as  enacted  it  is  quite  general. 

Yes,  I could  not  give  you  statistics 

as  to  that,  but  I would  apprehend  that  all 
the  cases  have  been  cases  in  private 
companies,  though  I would  not  have 
thought  in  practice  it  was  necessary  to 
impose  any  limitation  as  regards  that. 

1406.  I was  thinking  of  the  well- 
known  case  Re  Yenidje  Tobacco  Co. 
where  it  was  said  that  a small  private 
company  was  to  be  likened  to  a partner- 
ship. One  might  apply  the  idea  of  the 
“ just  and  faithful  ” clause  in  partnership 
articles,  but  of  course  that  has  no  room 
in  a general  provision  referring  to  all 
kinds  of  companies  because  many  of 
them  do  not  resemble  partnerships  in 

the  very  least. That  is  already  taken 

into  account  by  the  Court,  in  the  case 
of  a private  company,  as  an  additional 
reason  for  granting  relief. 

1407.  Have  you  anything  to  suggest 

on  section  225(2)  which  is  the  existing 
“ just  and  equitable  " provision? No. 

1408.  We  have  had  a suggestion  that, 
for  instance,  on  a reconstruction  the 
Court  could  protect  minorities  more 
effectively  if  it  adopted  the  Scottish 
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practice  of  referring  the  scheme  for 
investigation  and  report  by  an 
independent  expert. 

Mr.  Lumsden:  I do  act  as  reporter  in  a 
number  of  such  cases.  The  procedure 
is  that  on  such  things  as  reductions  of 
capital  and  schemes  of  arrangement, 
after  the  complete  procedure  of  holding 
the  meetings  and  advertising  has  been 
carried  out,  the  whole  process  is  remitted 
to  a reporter,  who  is  normally  a solicitor 
in  Scotland,  to  report  on  whether  the 
procedural  steps  have  been  carried  out 
and  to  raise  any  points  which  he  sees  fit 
with  regard  to  the  protection  of  creditors 
and  so  on.  His  report  goes  before  the 
Court  when  they  consider  whether  or  not 
to  grant  the  petition. 

Chairman : I see. Mr.  Registrar 

Berkeley:  But  that  sounds  like  work 
which  is  done  in  the  chambers  of  the 
Companies  Court  at  the  moment.  As  I 
understand  it,  the  reporter  does  not 
question  the  merits  of  the  scheme; 
that  is  left  to  be  argued  by  anyone  who 
wants  to  oppose  it  and  the  person  who 
is  applying  for  the  scheme  to  be 
sanctioned.  Would  that  be  right? 

Mr.  Lumsden:  That  is  so,  except  that 
it  is  open  to  the  reporter  to  draw  attention 
to  any  points  where  he  thinks  creditors 
may  be  prejudiced,  but  then  it  is  argued 
in  open  Court. 

1409.  Chairman:  It  would  not  greatly 

differ  from  our  existing  procedure. 

Mr.  Registrar  Berkeley:  I think  not, 
because  one  of  the  things  which  is  con- 
sidered is  whether  creditors  would  be 
affected  by  a scheme.  If  when  it  comes 
before  me  it  is  a scheme  which  affects 
creditors  and  there  has  not  been  any 
meeting  of  the  creditors  then  I have  to 
consider  whether  there  should  be  an 
inquiry  as  to  creditors,  or  make  sure  that 
they  are  protected,  for  example,  by  money 
being  held  sufficient  to  pay  all  their  debts 
in  full. 

1410.  Mr.  Mackinnon:  In  Scotland  the 
reporter,  as  I understand  it,  will  deal  with 
the  aspects  of  law  that  he  may  consider 
relevant  to  whether  the  relief  should  or 
should  not  be  granted.  In  other  words, 
he  is  acting  as  a sort  of  amicus  curiae. 
As  I understand  it,  we  in  fact  do  the  same 
thing  in  our  Courts.  The  Registrar  or  his 


department  will  make  a corresponding 
note — and  you  will  correct  me  if  I am 
wrong— -and  does  in  fact  give  the  same 
service,  in  the  way  of  amicus  curiae  as  the 

reporter  appears  to  give  in  Scotland. 

If  there  seems  to  me  to  be  a point  of  law 
on  the  scheme  I raise  it  in  my  notes,  or 
the  principal  clerk  raises  it  in  his  notes, 
and  the  Judge’s  attention  is  drawn  to  it 
and  then  he  would  ask  counsel  to  deal 
with  it.  We  have  no  system  whereby  an 
accountant  is  instructed  to  consider  a 
scheme  or  the  merits  of  a scheme.  It  is 
really  up  to  anyone  who  wants  to  to 
oppose  it,  to  get  the  scheme  investigated 
by  an  accountant,  file  evidence  and  come 
and  oppose  it.  I rather  understand  that 
it  is  not  from  the  accountancy  point  of 
view  that  the  Scottish  people  have  a report 
and  an  investigation,  but  from  the  legal 
point  of  view. 

Mr.  Mackinnon:  That  is  quite  correct. 

1411.  Chairman:  Then  under  heading 
15  you  make  various  observations  as  to 
the  penalty  for  failing  to  file  charges. 
That  is  a minor  matter,  but  I mention  it 
because  an  allied  minor  matter  was 
mentioned  by  one  of  our  contributors  of 
evidence,  under  section  100,  which  is  the 
section  dealing  with  charges  which  are 
taken  off  the  register.  The  suggestion  was 
that  there  should  be  a duty  on  the  com- 
pany to  file  the  necessary  evidence  within 
21  days  of  the  charge  being  discharged. 
I do  not  know  if  there  is  any  merit  in  that 

suggestion? 1 think  logically  that  may 

be  right,  but  I do  not  know  that  it  matters 
very  much.  It  is  very  important  to  have 
a charge  on  the  register  so  that  creditors 
know  what  they  are  doing  when  they  are 
dealing  with  the  company;  they  must 
know  what  money  is  secured  in  priority 
to  the  credit  they  are  giving,  but  the  dis- 
charge of  a charge  makes  their  position 
all  the  better.  It  does  not  really  matter  if 
they  do  not  know  it  is  discharged.  They 
deal  with  the  company  in  that  case  on  the 
assumption  that  there  is  so  much  secured 
indebtedness.  They  would  be  pleased 
when  they  found  out  later  that  there  was 
no  secured  indebtedness.  Registration  of 
the  discharge  of  a charge  is  not  very 
important. 

1412.  Then  the  company  will  hasten  to 
see  that  the  notice  of  satisfaction  is  put 
on  the  file?- — Yes. 
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1413.  Then  the  next  matter  is  section 
209  and  take-over  bids.  On  that,  Mr. 
Registrar,  a curious  position  seems  to 
have  developed  because  it  seems  the  Board 
of  Trade  think  that  sections  206  to  208  of 
the  Companies  Act  are  now  obsolescent 
in  relation  to  section  209  transactions, 
since  nowadays  even  agreed  amalgama- 
tions are  generally  put  through  by  means 
of  the  take-over  bid.  You  are  rather 
inclined  to  take  the  opposite  view,  are  you 

not? 1 would  not  have  agreed  that 

section  206  was  obsolescent;  section  209 
is  not  used  much  but  it  is  used.  I have 
had  cases  during  my  time  as  Registrar 
where  a minority  shareholder  has  applied 
under  section  209(1)  for  a declaration  that 
he  is  not  bound  to  sell  his  shares  at  the 
price  offered  by  the  transferee  company. 
Usually  they  are  disposed  of  amicably  in 
the  end,  but  one  or  two  have  been  fought. 
There  are  very  few  cases  under  section 
209(2);  I think  there  has  only  been  one 
in  fact  where  a minority  shareholder  has 
made  an  application  to  have  his  shares 
purchased  at  the  price  which  had  been 
paid  for  the  other  nine-tenths  in  value 
which  had  been  taken  over.  My  only 
point  on  section  209  really  was  that  it 
seemed  to  me  inconsistent  to  have  a nine- 
tenths  majority  required  there  if  you  could 
achieve  the  same  result  under  section  206 
with  a three-quarters  majority  of  those 
present  and  voting , which  is  a very  much 
smaller  majority.  The  effect  of  that,  it 
seems  to  me,  is  that  section  209  will  be 
used  less  and  less,  because  there  you  have 
got  to  get  nine-tenths  in  value  of  the  shares 
or  the  class  of  shares  with  which  the  take- 
over is  concerned. 

1414.  This  section  was  originally  intro- 
duced in  the  1929  Act,  and  it  is  rather 
interesting  I think  to  look  at  the  passage 
in  the  Greene  Report  dealing  with  that. 
This  is  what  it  says:— 

“It  has  been  represented  to  us  that 
holders  of  a small  number  of  shares  of  the 
company  which  is  being  taken  over 
(either  from  a desire  to  exact  better 
terms  than  their  fellow  shareholders  are 
content  to  accept  or  from  lack  of  real 
interest  in  the  matter)  frequently  fail  to 
come  into  an  arrangement  which  com- 
mends itself  to  the  vast  majority  of  their 
fellow  shareholders,  with  the  result  that 
the  transaction  fails  to  materialise.  In 
our  opinion  this  position — which  is  in 


effect  an  oppression  of  the  majority 
by  a minority — should  be  met  ”. 

So  that  the  principle  underlying  section 
209  is  that  if  you  can  get  90  per  cent, 
of  the  shareholders  to  agree  to  a trans- 
action as  fair  and  reasonable  then  prima 
facie  the  10  per  cent,  who  are  standing 
out  are  behaving  unreasonably;  if  they 
want  to  make  out  that  a scheme  is  in 
some  respect  or  other  unfair  to  them 
then  the  onus  is  on  them  to  make  out 
their  case.  That  was  the  philosophy 
there,  and  of  course  from  that  point  of 
view  it  was  essential  that  there  should 
be  a vast  majority,  and  I think  that  also 
accounts  for  the  position  as  regards 
onus  of  proof. Yes. 

1415.  So  that  I should  not  have  thought 

that  it  was  unfair  to  a minority  of  only 
10  per  cent,  to  say  to  them — “Very 
well,  you  are  holding  up  this  scheme; 
you  differ  from  everybody  else;  now 
just  prove  to  us  that  the  scheme  is 
unreasonable  ”.  Of  course,  on  the  other 
side  of  the  matter,  the  scheme  of  arrange- 
ment method  of  dealing  with  these  cases 
is  different  because  that  is  started  by  the 
proposer  of  the  scheme  going  and  asking 
leave  to  convene  meetings.  If  he  con- 
venes the  meeting  and  he  gets  the 
prescribed  majority  the  Court  will  sanction 
the  scheme  if  they  are  satisfied  that  it  is 
fair? Yes. 

1416.  But  even  then — and  I used  to 
appear  in  some  of  these  cases — I seldom 
if  ever  succeeded  in  getting  the  Court  to 
listen  to  my  opposition  in  a case  in  which 
the  meetings  were  well  attended  and  the 

statutory  majority  was  achieved. The 

Court  generally  takes  the  view  that  it  is 
a domestic  matter  for  the  shareholders, 
but  there  have  been  cases  where  the  Court 
has  considered  that  there  has  not  been 
sufficient  disclosure  and  the  scheme 
has  been  rejected. 

1417.  I remember  the  Dorman  Long 
case  in  which  that  happened.  What  this 
is  leading  up  to  really  is  your  suggestion 
that  section  209  might  with  advantage 

be  repealed. That  was  on  the  footing 

that  you  had  something  to  take  its  place 
which  involved  every  take-over  bid  being 
submitted  to  the  Court  for  approval 
before  it  could  be  finally  given  effect  to. 
It  sounds  a formidable  thing  and  people 
might  say  how  could  the  business  ever 


290 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


28 th  October,  1960 ] 


MR.  REGISTRAR  BERKELEY 


[ Continued 


be  got  on  with  if  you  had  to  go  to  the 
Court,  but  I cannot  see  that  it  would 
really  make  any  great  difference.  There 
has  got  to  be  an  arrangement  reached 
by  the  directors  in  secret  first  anyway, 
and  those  negotiations  would  take  place 
whether  you  ultimately  had  to  go  to  the 
Court  or  not.  Then  a time  would  come 
when  a circular  had  to  be  sent  out  to  he 
shareholders  to  find  out  whether  they  were 
prepared  to  sell  their  shares  at  the  price 
offered.  I would  have  thought  no  harm 
would  be  done  to  anyone  if  at  that  stage 
the  matter  had  to  go  to  the  Court  and 
the  Court  could  control  the  circular 
which  was  sent  out.  The  agreement 
would  provisionally  have  been  made 
or  the  terms  would  have  been  provisionally 
fixed.  I cannot  see  that  it  really  would 
upset  the  business  world  if  the  circular 
was  sent  out  under  the  direction  of  the 
Court  and  it  was  a term  that  every  such 
offer  and  acceptance  was  conditional  on 
the  Court’s  sanction. 

1418.  I think  it  might  impose  a little 

excess  of  work  on  the  Court.  But  you 
say  that  company  draftsmen  would  be 
concerned  in  settling  the  documents 
anyhow  ? Y es,  and  the  companies  con- 

cerned have  to  circularise  the  shareholders 
anyhow;  and  there  would  not  be  any 
more  publicity  if  the  matter  were  dealt 
with  in  that  way  than  at  the  moment. 
The  news  is  bound  to  break  the  moment 
the  shareholders  are  circularised.  The 
offer  is  conditional  in  any  event  on  the 
acceptance  of  a percentage  of  the  share- 
holders; sometimes  it  is  51  per  cent., 
sometimes  75  per  cent.,  sometimes  nine- 
tenths.  I cannot  see  that  my  suggestion 
would  result  in  any  very  great  hold-up 
and  not  really  an  enormous  expense. 

1419.  It  is  really  that  the  Court  would 

be  asked  to  approve  the  circular? 

Sometimes  section  206  is  now  used  and 
the  minority  interests  are  acquired  under 
a scheme  of  arrangement.  But  there  could 
be  another  section  in  place  of  section  209 
which  would  say  in  effect  that  any  scheme 
for  the  purchase  of  the  shares  of  a com- 
pany, or  any  transfer  of  the  shares  or 
any  class  of  shares  from  one  company 
to  another  company  would  require  the 
sanction  of  the  Court. 

If  it  was  thought  desirable  such  a 
scheme  could  provide  for  the  transfer  of 
say  5 1 per  cent,  or  75  per  cent,  of  the  shares 


instead  of  all  the  shares  being  transferred, 
as  would  be  the  case  under  section  206 — 
where  it  is  all  or  nothing.  The  minority 
could  be  given  the  right  of  having  their 
shares  taken  over  at  the  price  approved 
in  the  scheme,  in  the  same  way  as  is  done 
in  section  209.  I do  not  think  the  news 
of  a scheme  of  arrangement  breaks  any 
quicker  than  the  news  of  a take-over  bid. 
The  fact  that  it  would  have  to  go  to  the 
Court  would  not  involve  any  earlier 
publicity,  and  I cannot  see  any  disad- 
vantage in  it  other  than  the  relatively 
small  expense  which  would  be  involved. 
The  delay  really  would  not  be  substan- 
tially any  greater,  it  seems  to  me,  than  the 
delay  there  must  be  anyway  in  getting 
the  assents  of  the  shareholders  when  the 
circular  is  sent  out.  You  would  avoid 
the  battle  of  circulars  which  goes  on  at  the 
moment  without  any  kind  of  control  over 
it  at  all.  There  would  be  a controlled 
opposition  here,  evidence  would  be  filed 
and  so  on,  before  the  case  was  adjourned 
to  the  Judge  for  sanction. 

1420.  Would  the  application  in  such  a 
case  be  for  leave  to  make  proposals  to  the 

shareholders? 1 think  it  would  be  to 

sanction  the  transfer  of  the  shares  at  the 
price  provisionally  agreed  by  the  directors. 
It  would  be  called  a scheme  for  transfer, 
or  something  of  that  sort.  It  would  have 
to  be  passed  by  the  requisite  majority — 
51  per  cent,  or  75  per  cent,  as  the  case  may 
be. 

1421.  And  the  directors  would  have  to 
make  full  disclosure  in  the  circular  they 
sent  out,  which  would  be  approved  in 

chambers,  or  something  of  that  sort? 

Yes. 

1422.  I think  that  suggestion  is  well 
worth  looking  at,  but  there  is  always 
resistance  when  it  is  suggested  there  should 
be  an  application  to  the  Court  in  these 

matters. This  procedure  would  ensure 

full  disclosure.  And  it  is  followed  now 
when  the  parties  choose  to  use  section  206. 
It  is  difficult  to  see  why,  if  they  are  pre- 
pared to  make  full  disclosure  to  their 
shareholders,  they  should  object  to  the 
matter  coming  to  the  Court.  It  would  not 
prevent  a conditional  agreement  being 
entered  into  by  the  directors  of  the  trans- 
feror and  transferee  companies — con- 
ditional on  the  sanction  of  the  scheme  by 
the  Court.  There  would  be  a short  delay 
while  the  application  went  through. 
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1423.  Yes,  I think  that  seems  to  deal 
with  that  point  quite  successfully.  Then, 
to  go  back  to  npv  shares,  we  have  I 
think  already  discussed  the  question  of 
reduction  of  capital,  but  I think  the  view 
is  held  in  some  quarters  that  one  would 
have  to  look  rather  carefully  at  the  stated 
capital  provisions  to  make  sure  that 
Trevor  v.  Whitworth  was  not  disturbed? 

Yes,  but  if  the  Gedge  Committee’s 

proposals  were  adopted  I do  not  see  how 
Trevor  v.  Whitworth  would  be  disturbed. 
Of  course,  in  the  case  where  shares  are 
issued  for  a consideration  other  than  cash 
it  is  bound  to  depend  on  the  valuation 
put  on  the  consideration  by  the  directors, 
and  I suppose  there  are  dangers  there, 
where  you  have  shares  of  no  par  value. 
But  there  are  similar  dangers  at  the  present 
time,  where  the  consideration  is  obviously 
something  greater  than  the  nominal  value 
of  the  shares  which  are  issued. 

1424.  Thank  you.  Then  there  is  your 

very  useful  comment  on  various  dis- 
crepancies in  the  winding-up  procedure. 
We  need  not  trouble  you  with  those,  but 
there  are  just  two  or  three  points  we  would 
like  your  help  on  in  the  winding-up 
heading,  and  the  first  is  whether  you  think 
winding-up  subject  to  supervision  serves 
any  useful  purpose  now? No.  I can- 

not give  any  accurate  figures,  but  I think 
there  has  only  been  one  since  1948  anyway. 

1425.  Then  there  is  a suggestion  by  the 
Board  of  Trade  that  a special  procedure 
should  be  provided  with  a view  to  striking 
off  summarily  companies  who  are  per- 
sistently in  default  but  who  are  not  worth 
prosecuting.  Apparently  they  have  in 
mind  cases  coming  within  the  category  of 
failure  to  make  returns,  which  under 
section  353  affords  a ground  for  striking 

off. They  are  perhaps  thinking  more 

of  those  cases  where,  after  persistent 
prosecutions,  returns  are  ultimately  filed 
and  so  there  is  no  case  under  section  353. 
A procedure  has  been  adopted  within  the 
last  month  or  so,  which  I think  may  bear 
fruit  on  this  question  of  returns.  Previ- 
ously in  the  few  cases  in  which  the  Board 
of  Trade  had  time  to  bring  any  proceed- 
ings, the  prosecution  resulted  in  directors 
being  fined  but  they  did  not  result  in  any 
returns  being  filed.  Now  the  Registrar  of 
Companies  applies  for  an  order  of  the 
Court  against  the  directors  and  against  the 
company  to  file  the  returns  within  fourteen 


days  after  service  of  the  order;  and  if  the 
directors  do  not  comply  with  that  order 
they  are  liable  to  be  committed  to  prison. 
I think  that  will  produce  results. 

1426.  What  is  suggested  now,  as  I 
understand  it,  is  some  additional  pro- 
cedure; the  idea  being  to  get  rid  of  such 
companies  without  the  expense  of  a 
petition  and  without  a prosecution,  when 
a prosecution  would  probably  be  fruitless  ? 

I do  not  think  my  views  would  be  of 

any  value  about  that.  It  would  not  affect 
the  Court  in  any  way.  I think  it  might 
have  a desirable  effect  on  the  directors  of 
companies.  On  the  other  hand  it  might 
result  in  a number  of  companies  carrying 
on  for  years  afterwards  without  any  idea 
that  they  had  been  struck  off  and  legal 
complications  might  ensue.  But  they 
could  be  wound  up,  I suppose,  after  they 
had  been  struck  off. 

1427.  Then  we  did  have  a complaint, 
with  which  I have  some  sympathy,  from 
a solicitor  who  said  that  he  had  inadver- 
tently failed  to  file  a declaration  of 
solvency  within  the  proper  time  in  a 
members’  voluntary  winding-up,  so  he 
was  irretrievably  committed  to  a creditors’ 
winding-up,  although  the  company  was 
perfectly  solvent.  He  suggested  there 
might  be  some  possibility  of  getting  an 

extension  of  time  in  such  cases. 

I have  these  cases  constantly.  They  do 
not  give  rise  to  any  difficulty  in  practice: 
there  is  an  application  for  a stay  of  the 
winding-up,  and  if  it  is  perfectly  plain 
that  the  company  is  solvent  and  that  there 
is  plenty  of  money  to  pay  all  the  creditors 
in  full,  I exact  an  undertaking  from  a 
majority  of  the  shareholders  to  put  the 
company  into  voluntary  winding-up 
again  within,  say,  four  weeks,  and  I 
make  an  order  staying  the  creditors’ 
voluntary  winding-up.  The  fact  that  that 
may  put  the  company  to  some  expense 
does  not  seem  to  matter.  If  the  solicitor 
has  made  a mistake,  then  it  is  fair  enough 
that  he  should  bear  the  costs  of  it. 

1428.  Yes,  that  seems  to  answer  that 
point  satisfactorily.  I have  two  minor 
points  now:  there  is  a complaint  that 
in  a members’  voluntary  winding-up  the 
creditors  are  kept  too  long  for  their 
money  because  twelve  months  is  allowed 

in  which  to  pay  the  debts. If  the 

debts  can  be  paid  quicker  than  that, 
they  should  be.  I should  have  thought 
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it  was  up  to  the  members  to  keep  prodding 
the  liquidator. 

1429.  And  in  contrast  to  that  we 
have  a suggestion  that  twelve  months  is 
too  short  to  allow,  and  it  ought  to  be 

three  years. 1 do  not  think  that 

either  is  a desirable  alternative.  That 
would  simply  mean  that  the  liquidators 
might  delay  the  winding-up  until  just 
before  the  three  years  expired. 

Chairman:  Yes.  Those  are  all  the 
questions  which  as  far  as  I am  con- 
cerned I have  in  mind  to  ask,  but  I 
expect  other  members  of  the  Committee 
might  like  to  ask  you  some  further 
questions. 

1430.  Mr.  Scott:  Do  you  think  some- 
times in  a simple  case  of  reduction  of 
capital  the  actual  submission  to  the 
Judge  has  become  almost  a formality? 
You  and  your  department  have  the 
duty  of  ensuring  that  the  papers  are  in 
order;  do  you  think  that  the  delay 
which  is  involved  in  subsequently  wait- 
ing for  the  case  to  go  to  the  Judge  could 

be  obviated? The  delay  is  negligible, 

I think.  The  reduction  of  capital  petition 
comes  before  me,  and  I give  directions 
about  advertisement,  and  the  evidence 
is  then  checked  in  my  chambers,  and  the 
delay  between  that  time  and  the  hearing 
of  the  petition  is  not  really  more  than 
about  a fortnight,  I would  have  thought. 

1431.  In  practice  it  can  be  longer, 
sometimes,  particularly  if  the  long  vaca- 
tion intervenes  and  particularly  if  there 
happens  to  be  a very  full  list  on  the 
Monday  when  one  would  ordinarily  hope 

to  have  the  case  before  the  Court. 1 

think  that  is  not  the  result  of  the  matter 
being  adjourned  to  the  Judge,  because  if 
it  were  dealt  with  in  my  chambers  it  still 
would  not  be  dealt  with  in  the  long 
vacation,  because  reductions  of  capital 
would  not  be  regarded  as  vacation 
business. 

1432.  No,  but  it  can  happen  that  it  is 

dealt  with  in  your  chambers  just  before 
the  long  vacation.  Then  there  is  a long 
delay — and  one  can  never  advise  the 
client  with  certainty  how  much  delay- 
even  assuming  everything  is  in  order, 
before  it  will  be  heard  by  the  Judge.  Do 
you  think  there  is  any  means  whereby 
that  interval  could  be  obviated? 


Not  without  altering  the  rules  about  the 
long  vacation.  It  is  really  only  the  first 
Monday  of  the  Michaelmas  term  that  is 
“ out  ” so  far  as  reductions  are  con- 
cerned, owing  to  the  accumulation  of 
winding-up  petitions  during  the  long 
vacation.  Reductions  of  capital  which  are 
pending  at  the  end  of  July  would  be 
heard  on  the  second  Monday  of  the 
Michaelmas  term,  I would  have  thought, 
for  certain.  But  of  course  solicitors 
usually  arrange  these  matters  so  that  they 
do  not  get  the  reduction  stuck  during  the 
long  vacation.  They  bring  them  on  in 
time  to  get  them  through.  There  is  a 
terrific  spate  of  reductions  of  capital  at 
the  end  of  the  Summer  Term,  and  my 
department  works  very  late  to  get  them 
all  before  the  Judge,  if  that  is  at  all 
possible,  before  the  end  of  July. 

1433.  My  question  was  not  a complaint 
at  all,  it  was  merely  wondering  whether 
you  thought  there  was  any  procedure 
which  could  be  adopted  which  would 
make  it  unnecessary  for  simple  cases  to 
be  heard  by  the  Judge  at  all.  It  is  because 
of  the  delay  which  sometimes  results 
that  I think  it  would  be  desirable,  if  it 
were  possible.  Would  you  see  any 

objection? If  you  have  still  got  the 

vacation  problem  in  mind,  in  practice 
it  would  not  help  you  at  all.  Such  cases 
would  not  be  heard  in  the  long  vacation 
even  if  they  were  not  required  to  go  before 
the  Judge.  I am  the  only  one  of  the  three 
Registrars  who  deals  regularly  with  com- 
pany matters,  and  it  would  not  really  be 
fair  to  the  bankruptcy  Registrars  to  land 
them  with  cases  of  reduction  of  capital 
in  the  vacation,  for  these  are  highly 
technical  and  require  specialised  know- 
ledge. These  cases  have  never  been 
treated  as  vacation  business.  On  the 
general  point  as  to  whether  I should  deal 
with  them  instead  of  their  going  to  the 
Judge  in  cases  which  are  not  opposed, 
I should  have  thought  it  was  desirable 
that  they  should  continue  to  be  dealt 
with  by  the  Judge.  They  always  have 
been,  and  I think  the  publicity  resulting 
from  their  being  so  dealt  with  is  salutary. 
It  may  seem  to  the  solicitors  concerned 
that  it  is  all  very  much  of  a formality, 
because  the  matter  usually  goes  through 
in  a few  minutes  before  the  Judge;  but 
in  my  view  it  is  the  very  fact  that  the 
matter  will  come  before  the  Judge  in 
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open  Court,  with  attendant  publicity, 
which  ensures  that  the  relevant  docu- 
ments will  be  very  carefully  drafted  by 
expert  counsel,  and  very  carefully  con- 
sidered by  expert  solicitors  and  accoun- 
tants; so  that  it  is  only  few  cases  that 
give  rise  to  difficulty  before  the  Judge. 

1434.  I was  thinking  more  of  how  it 
occurs  to  the  clients  than  to  the  solicitors. 
On  your  comments  on  directors’  powers, 

I think  you  have  suggested  that  the  sale 
of  any  asset  by  a company  otherwise  than 
in  the  course  of  business  should  require 

the  consent  of  the  shareholders  ? 

Yes. 

1435.  Would  you  suggest  that  third 
parties  should  be  affected  by  notice  of 
that?  I think  one  can  draw  a distinction 
between  the  sale  of  the  whole  of  an 
undertaking  and  of  any  asset.  Might 
it  not  be  rather  difficult  for  the  directors 
to  decide  whether  the  sale  of  an  asset 
was  in  the  ordinary  course  of  business? 

1 should  have  thought  third  parties, 

in  the  position  they  are  now,  would  be 
entitled  to  assume  that  all  matters  of 
internal  management  had  been  properly 
dealt  with.  It  is  the  directors  who  would 
be  liable  for  misfeasance,  if  there  were 
any  loss  as  a result  of  this. 

1436.  What  remedy  would  you  suggest 
if  the  section  were  transgressed,  if  the 
directors  did  make  a sale  without  getting 

the  sanction  of  the  shareholders? 1 

do  not  think  there  would  be  any  remedy 
but  to  make  the  directors  liable  for  any 
damage  that  was  suffered;  and  also,  I 
suppose,  it  would  be  a good  stick  to 
beat  them  with  at  the  next  meeting  that 
was  held,  when  the  matter  came  to 
light;  it  might  be  a very  good  ground 
for  asking  for  their  removal. 

1437.  It  would  be  very  difficult  to 
prove  a loss,  would  it  not,  if  they  sold 

an  asset? 1 think  it  might  be,  but  I 

do  not  know  that  the  fact  that  difficulties 
might  arise  would  really  be  a reason  for 
not  having  legislation  of  that  kind. 
The  existence  of  the  legislation  might 
help  to  keep  straight  directors  who 
would  otherwise  be  errant. 

1438.  I think  you  have  suggested  it 
would  be  possible  to  extend  such  a provi- 
sion to  the  powers  of  directors  to  issue 

authorised  and  unissued  shares  ? 1 

feel  that  is  the  most  difficult  one. 


1439.  It  would  really  mean  that  there 
would  be  no  point  in  a company  ever 
having  any  authorised  and  unissued 

capital? 1 do  not  think  so,  because  I 

did  say  that,  when  the  capital  was 
created,  it  would  be  possible  to  give  the 
directors  authority  with  regard  to  its 
issue.  Their  authority  to  issue  might  be 
limited  or  they  might  be  authorised  to 
issue  all  of  it  as  and  when  they  thought 
fit.  The  issue  would  have  to  be  sanc- 
tioned by  the  company  in  general  meeting, 
but  it  could  be  sanctioned  in  advance. 
In  fact,  it  would  have  to  be  sanctioned 
in  advance  at  some  time,  it  is  only  a 
question  of  how  much  in  advance. 
Perhaps  the  provision  would  become  a 
dead  letter  at  once,  because  every  time 
the  company  increased  its  authorised 
capital  it  would  pass  a resolution  authoris- 
ing the  directors  as  and  when  they  thought 
fit  to  issue  it,  but  that  would  be  the 
members’  own  fault. 

1440.  Mr.  Watson : I wanted  to  ask 

you  if  you  had  had  a petition  for  reduction 
of  capital  where  the  obvious  intention 
was  to  get  rid  of  high  dividend  preference 
shares? Yes.  If  the  preference  share- 

holders have  a priority  as  to  return  of 
capital  they  are  the  first  to  be  paid  off, 
and  it  has  now  been  settled  by  the  House 
of  Lords  that  the  company  is  entitled  to 
pay  diem  off.  I think  very  often,  despite 
that  legal  entitlement,  the  company 
does  sometimes  give  the  preference 
shareholders  something  more  than  then- 
strict  entitlement  because  they  think  it 
would  be  fair  to  do  so.  But  if  you  take 
a preference  share  with  articles  of  associ- 
ation in  those  terms,  with  no  special 
right  to  anything  more  than  your  capital 
back,  the  company  is  entitled  to  pay  it  off 
at  par,  together  with  arrears  of  dividend 
of  course.  I make  sure  that  the  dividend 
has  been  paid  up  to  date,  and  I raise 
that  question  if  there  has  been  no  provi- 
sion for  that,  and  I am  usually  told  that 
it  is  intended  to  pay  the  dividend  down 
to  the  date  of  the  repayment  of  capital. 

1441.  You  would  not  consider  that 
action  of  this  kind  might  be  regarded  as 
unreasonable  treatment  of  a minority? 

1 should  not  have  thought  so  myself, 

because  it  seems  to  me  that  the  preference 
shareholders’  rights  are  defined  by  the 
articles,  and  they  take  them  on  those 
terms  for  better  or  worse. 
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1442.  Chairman : And  of  course  the 
situation  might  work  the  other  way 
according  to  the  movement  of  the  market  ? 

Exactly.  In  times  when  there  have 

been  no  dividends  on  ordinary  shares  the 
preference  shareholder  has  been  in  a much 
stronger  position. 

1443.  Mr.  Watson : I had  in  mind  the 

circumstances  where  a prosperous  com- 
pany with  high  dividend  preference  shares 
carrying  8 per  cent,  or  10  per  cent.,  with 
redemption  rights  at  par,  petitioned  for  a 
capital  reduction  using  the  sale  of  assets 
for  the  purpose  of  deliberately  paying 
these  preference  shares  off. The  share- 

holder in  question  can  always  oppose  the 
scheme  on  the  grounds  that  it  is  illegal  or 
improper  or  unfair,  and  the  Court  will 
hear  what  he  has  to  say;  but  if  the  pro- 
posal is  in  accordance  with  his  legal  rights 
he  has  not  got  anything  to  complain 
about.  He  may  wish  he  had  not  bought 
the  preference  shares  originally,  but  that  is 
really  nothing  to  do  with  the  Court.  I do 
not  think  it  would  be  right  to  give  the 
Court  power  to  confer  some  different 
right  on  the  shareholder  than  that  for 
which  he  bargained. 

1444.  Professor  Gower : It  does  mean, 
does  it  not,  that  today  there  is  really  no 
difference  at  all  between  an  irredeemable 
preference  share  and  a redeemable  pre- 
ference share?  Would  you  not  say  a 
shareholder  might  fairly  expect,  if  he  had 
bought  an  irredeemable  preference  share, 
he  could  not  be  bought  off  so  long  as  the 

company  remained  in  existence? No, 

he  could  not  possibly  think  that.  Redeem- 
able preference  shares  are  a modem 
invention.  In  the  old  days  every  prefer- 
ence shareholder  knew  that,  on  a reduc- 
tion of  capital  involving  return  of  capital, 
his  share,  if  he  had  priority  on  return  of 
capital,  would  be  paid  off  first.  That  he 
might  regard  as  an  advantage.  In  the 
present  day  it  proves  to  be  a disadvantage, 
but  the  difference  between  a redeem- 
able preference  share  and  an  irredeemable 
preference  share  is  that  an  irredeemable 
preference  share  can  only  be  paid  off  with 
the  sanction  of  the  Court;  a redeemable 
preference  share  can  be  paid  off  at  any 
time,  subject  to  the  terms  on  which  it  is 
issued,  without  going  to  the  Court.  That 
is  the  only  difference  between  them.  But 
an  irredeemable  preference  share  could 


always  be  paid  off  with  the  sanction  of  the 
Court  on  a reduction  of  capital. 

1445.  On  section  210,  the  wording  of 
the  section  and  the  interpretation  put 
upon  it  by  the  Courts — particularly  in  the 
Scottish  cases — suggests  that  you  can  only 
invoke  it  where  there  is  a course  of  op- 
pression, and  that  you  cannot  use  it  where 
you  are  complaining  of  one  specific 
oppressive  act.  It  has  been  suggested  that 
the  wording  of  the  section  should  be 
widened  to  cover  that.  Have  you  any 

comments  on  that  ? Y es . It  is  difficult 

to  talk  about  oppression  if  it  is  one 
isolated  act,  and  it  is  probably  the  use  of 
the  word  “ oppression  ” which  has  led  to 
one  having  to  look  for  a course  of  con- 
duct. That  point  would  be  met,  I think, 
if  some  word  like  “ unfairness  ” or 
“ unreasonableness  ” were  used,  which 
would  enable  application  to  be  made  at 
a much  earlier  stage. 

1446.  In  your  memorandum,  when  you 
were  talking  about  take-over  bids  and 
sections  206,  208  and  209,  I understood 
that  what  you  suggested  was  that  section 
206  should  be  amended  so  as  to  require  a 
larger  majority;  in  other  words  that 
whereas  it  is  a three-fourth’s  majority  of 
those  voting  at  a meeting,  it  might  be  in 
future  a three-fourth’s  majority  in  value 
of  the  shares  concerned.  But  I gather 
from  your  evidence  today  that  you  were 
rather  advocating  instead  that  the  Court 
should  have  some  control  over  take-over 

bids  ? The  point  I was  making  in  my 

memorandum  was  that  at  the  moment  you 
could  take  over  all  the  shares  or  the  whole 
of  a class  of  shares  under  section  206  with 
a relatively  small  majority,  but  you  could 
take  them  over  under  section  209  only 
with  the  assent  of  nine-tenths  of  the  share- 
holders or  of  the  class.  I was  suggesting 
that  there  should  be  some  consistency 
here — either  make  it  nine-tenths  on  every 
take-over  or  three-quarters  on  every  take- 
over, but  do  not  let  us  have  two  different 
majorities. 

1447.  In  connection  with  your  sugges- 
tion that  the  Court  should  control  the 
contents  of  circulars  put  out  on  take-over 
bids,  the  situation  at  the  moment  surely 
is  that  some  control  over  the  contents  of 
those  is  exercised  by  the  Board  of  Trade. 
They  lay  down  in  some  detail  what  these 
circulars  must  contain,  and  unless  the  deal 
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goes  through  a licensed  dealer  or  an 
exempted  dealer  such  as  a member  of  the 
Stock  Exchange  they  will  have  to  approve 
the  circular  before  it  goes  out.  As  I 
understand  it  you  are  suggesting  that 
instead  of  the  Board  of  Trade  approving 
those  circulars,  this  should  be  done  by  the 
Court  instead? Yes. 

1448.  Do  you  hink  the  Court  is  really 
in  a better  position  to  control  this  kind 
of  thing  than  the  Board  of  Trade? 
Do  you  think  that  the  Court  has  greater 
expertise  than  the  Board  of  Trade  in  seeing 
what  are  the  business  considerations 

which  should  be  stressed? What  I 

thought  was  that  the  battle  between  the 
opposing  sides — the  members  and  the 
directors  if  you  like — could  be  better 
conducted  if  it  was  done  in  Court  than 
if  it  was  done  in  a free-for-all  by  means 
of  circulars.  At  the  moment  the  Board  of 
Trade  insists  on  certain  information 
being  given,  but  there  can  be  several 
different  opposing  elements  all  sending 
out  circulars,  and  there  is  really  no 
control  over  this  at  all.  I would  not 
claim  for  the  Court  any  expertise  from 
the  business  point  of  view  nor  would  I 
suggest  that  the  circulars  should  not 
continue  to  have  included  in  them  what- 
ever the  Board  of  Trade  requires. 

1449.  There  would  be  certain  diffi- 

culties again  with  the  long  vacation,  would 
there  not? There  would,  yes. 

1450.  Chairman:  As  regards  the  long 
vacation  I did  myself  as  vacation  Judge 
deal  with  a highly  complicated  scheme, 
and  as  far  as  I know  if  urgency  is  shown 

that  can  always  be  done. That  is  so, 

if  there  is  real  urgency,  but  I think  Mr. 
Scott  had  in  mind  the  general  run  of  the 
cases.  I too  have  dealt  with  the  convening 
of  meetings  for  schemes  of  arrangement 
and  so  on,  in  the  vacation,  and  I am  always 
ready  in  fact  to  do  that  if  it  is  going  to 
help  the  solicitors,  but  I do  not  feel  it  is 
fair  to  put  that  class  of  work  on  my 
brother  Registrars.  It  does  not  always 
follow  that  a Registrar  in  bankruptcy 
would  have  had  experience  in  company 
matters,  he  is  not  really  appointed  to  do 
company  work  in  term  time,  and  his 
company  work,  in  the  absence  of  the 
Registrar  of  the  Companies  Court  on 
vacation,  is  limited  to  very  urgent  matters 
and  minor  routine  matters  like  the 


extension  of  time  for  registration  of 
charges,  and  so  on,  which  have  to  go 
on  in  the  vacation.  The  vacation  Registrar 
only  sits  as  Registrar  of  the  Companies 
Court  on  one  day  a week;  the  other 
days  are  all  devoted  to  bankruptcy  work, 
and  it  would  be  impracticable  to  allow 
the  company  work  to  continue  just  the 
same  as  in  term  time. 

Chairman : I follow  that. 

1451.  Professor  Gower:  You  have 

drawn  our  attention  to  a very  important 
point,  if  I may  say  so,  because  as  you 
point  out  a take-over  bid  can  either  be 
effected  under  section  206  or  section  209, 
and  the  economic  results  may  be  identical. 
If  it  is  done  under  section  206  the  Courts 
control  it  completely  and  the  Board  of 
Trade  have  nothing  to  do  with  it;  if  it 
is  done  under  section  209  the  control 
is  by  the  Board  of  Trade  and  the  Courts 
have  nothing  to  do  with  it  unless  and 
until  there  is  an  application  to  buy  up 

the  minority  dissenting  shareholders. 

And  of  course  there  are  at  present  no 
doubt  take-over  bids  that  come  under 
neither  section.  Very  often  a transferee 
company  would  be  content  with  a work- 
ing majority,  it  might  not  even  need  a 
75  per  cent,  majority,  and  I suppose 
those  cases  would  not  come  under  either 
section. 

1452.  Mr.  Mackinnon:  Can  I move 
back  to  quite  a different  point  we  were 
discussing  earlier,  when  you  were  giving 
your  views  on  the  ultra  vires  rule.  I 
think  I am  right  in  saying  you  took  the 
view  that  the  company  should  be  given 
all  the  powers  of  a natural  person  vis-a-vis 
third  parties,  but  the  shareholders  should 
be  able  to  limit  the  activities  which 
the  directors — or  rather  the  company 
— could  carry  on.  That  would  involve 
setting  out  in  the  constitution  of  the 
company  certain  powers,  in  the  same 
way  in  which  it  is  done  in  the  memoran- 
dum. Then  we  left  that  point  and  we 
went  on  to  consider  whether  certain 
matters  should  not  be  made  automatic- 
ally subject  to  the  approval  of  the  share- 
holders, and  one  of  the  matters  we 
discussed  was  the  question  of  changing 
fundamental  activities.  I would  like  to  be 
quite  clear  to  what  your  evidence  is  going 
on  that.  Are  you  proposing  that  if  the 
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powers,  as  set  out  in  the  constitution, 
are  to  be  changed  then  that  should  be 
subject  to  the  approval  of  the  share- 
holders? Or  are  you  proposing  that 
where,  for  example,  there  are  ten  possible 
businesses  which  a company  can  carry 
on  under  its  existing  powers,  and  in 
fact  it  is  only  carrying  on  one  of  them, 
it  should  then  be  required  to  seek  the 
consent  of  the  members  before  embarking 
on  one  of  the  other  nine  ? 1 am  propos- 

ing the  latter.  As  matters  now  stand, 
companies  have  such  comprehensive 
objects  clauses  that  they  cover  all  sorts  of 
things  that  they  have  no  intention  of 
doing — such  as  running  railways  and 
tramways  when  the  company  is,  in  fact,  a 
trading  company.  It  would  not  be 
enough,  it  seems  to  me,  to  attempt  to 
limit  companies’  powers  to  pursue  new 
activities  by  the  objects  clause,  because 
they  would  always  have  a very  compre- 
hensive objects  clause  which  let  them  do 
everything.  I think  therefore  that  there 
should  be  a limitation  on  their  powers  to 
change  from  one  of  the  objects  specified 
in  the  objects  clause  to  another  activity, 
which  may  also  be  specified  in  the  objects 
clause  but  which  they  have  never  hitherto 
carried  on. 

1453.  Mr.  Lumsden : If  you  are  going 
to  legislate  that  whenever  a company 
wishes  to  change  its  activities — not  merely 
its  powers  but  its  activities — it  must  go  to 
the  shareholders,  will  you  not  then  come 
back  to  the  difficulty  of  what  is  a change 
of  activities  ? You  may  have  a case  where 
a brewing  company  wishes  to  take  on 
some  ancillary  activity — something  like 
soft  drinks  or  bottling.  Again,  supposing 
it  had  been  carrying  on  one  activity  in  a 
very  small  way  and  another  activity  in  a 
large  way,  and  it  decided  to  expand  the 
activity  it  had  been  carrying  on  in  a small 
way  so  that  it  became  the  greater  part  of 
its  activities;  would  it  not  be  very  difficult 

to  legislate  on  these  matters  ? 1 do  not 

think  it  would  be  so  difficult  to  legislate. 
It  might  be  difficult  on  occasion  for  the 
Judge  to  interpret  the  effect  of  the  legis- 
lation. You  are  putting  borderline  cases. 
I would  not  like  to  predict  what  the  Court 
would  decide,  but  I would  have  thought 
that  if  you  were  simply  extending  a 
business  which  you  were  already  carrying 
on,  or  starting  an  ancillary  business,  it 
would  not  involve  a fundamental  change 


of  business.  But  if  you  stopped  carrying 
on  whatever  you  were  carrying  on,  or 
even  started  up  something  which  was 
not  related  in  any  way  to  the  business 
you  had  been  carrying  on,  that  would  be 
a fundamental  change.  I should  not  have 
thought  the  fact  that  the  Courts  might 
have  borderline  cases  before  them  would 
be  an  objection  to  legislation  of  this  kind. 

1454.  I was  thinking  more  of  the  direc- 
tors having  to  decide. The  sensible 

and  cautious  director  would  take  the  pre- 
caution of  getting  himself  protected  by 
getting  a resolution  through;  and  if  it  was 
a proper  case,  why  should  he  not?  It  is 
only  in  the  cases  which  one  wants  to 
guard  against  that  the  director  might  take 
a risk,  and  then  he  would  be  very  unwise 
to  do  it. 

1455.  If  I could  come  to  your  suggestion 
regarding  take-over  bids  and  that  the 
Courts  should  have  control  of  the  circu- 
lars, let  us  accept  that  that  might  have 
some  benefit  in  those  public  battles  where 
there  are  large  numbers  of  shareholders  in- 
volved. But  if  this  was  going  to  be  made  a 
matter  of  legislation  it  would  also  affect 
the  far  more  numerous  cases  which 
involve  the  take-over  of  a small  company 
where,  say,  five  or  six  shareholders  have 

all  agreed  amongst  themselves  to  sell. 

It  would  affect  such  a small  company  in 
exactly  the  same  way  as  a reduction  of 
capital  does  now.  It  does  not  affect  it 
very  seriously.  It  puts  it  to  a little  more 
expense,  but  there  is  usually  a lot  of 
money  floating  about  on  such  occasions 
or  there  would  not  be  a take-over  bid. 

1456.  Your  proposition  is  that  even  a 
company  with  two  shareholders  would 
require  to  go  to  the  Court  for  approval? 

It  would  be  open  to  you  gentlemen 

to  recommend  some  limitation  on  the 
general  rule,  but  I do  not  think  there 
would  be  a great  deal  of  hardship  if  it 
applied  throughout.  You  could  limit  it 
to  public  companies,  I suppose. 

1457.  I assume  that  your  evidence  on 
procedural  matters  is  limited  to  the 

English  courts? Yes,  I know  nothing 

about  the  Scottish  courts. 

1458.  Sir  George  Erskine : I was  interes- 
ted in  your  references  to  the  extent  to 
which  shareholders  should  have  a right 
to  approve  the  issue  of  shares,  and  I quite 
see  that  there  are  circumstances  where 
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that  might  be  highly  desirable — for  in- 
stance, if  you  are  changing  the  control 
or  the  nature  of  a business — but  from  the 
point  of  view  of  practical  convenience  I 
see  difficulty  if  you  want  to  apply  it  to 
cases  where  shares  are  to  be  offered  for 
cash  pro  rata  to  the  existing  shareholders. 
In  conditions  today  when  a great  majority 
of  public  companies  have  authorised  but 
unissued  shares,  it  is  a great  practical 
convenience  that  the  directors  can  go 
ahead  and  make  a rights  issue  without 
having  to  convene  a meeting  of  share- 
holders.  My  recommendation  would 

have  covered  the  authorisation,  by  the 
company  in  general  meeting  when 
the  shares  were  originally  created,  to  the 
directors  to  issue  them  in  the  future.  For 
instance,  the  company  could,  when  the 
authorised  capital  is  increased,  authorise 
the  directors  to  issue  the  unissued  shares 
at  any  time  they  thought  fit;  or  they  could 
require  that  they  should  not  be  issued, 
otherwise  than  by  a rights  issue,  without 
the  sanction  of  the  company  in  general 
meeting.  It  is  difficult  to  see  how  anybody 
could  be  prejudiced  by  a rights  issue. 

1459.  My  experience  is  that  in  a great 
majority  of  cases  where  there  are  autho- 
rised unissued  shares  they  are  in  fact  at 
the  disposal  of  the  directors,  who  can  go 

ahead  and  make  a rights  issue. The 

articles  usually  so  provide.  My  sugges- 
tion is  that  any  issue  should  have  to  have 
the  sanction  of  the  company  in  general 
meeting,  but  such  sanction  could  be  given 
at  the  general  meeting  at  which  the  shares 
are  originally  created.  At  present  either 
the  articles  of  association  say  that  all 
unissued  shares  should  be  at  the  disposal 
of  the  directors,  or  the  resolution  creating 
the  shares  says  that.  It  may  well  be  that 
in  the  future,  if  my  proposal  were  adopted, 
the  position  would  continue  as  at  present, 
but  there  would  be  a statutory  require- 
ment of  the  sanction  of  the  company  in 
general  meeting.  If  the  company  in 
general  meeting  gave  the  directors  carte 
blanche,  no  one  could  stop  them  doing 
that,  but  they  would  have  had  their 
opportunity  of  controlling  the  matter.  So 
that  what  goes  on  at  the  moment  might 
still  go  on,  but  there  would  be  something 
in  the  Act  drawing  everybody’s  attention 
to  the  power  of  the  members  to  control 
the  directors  as  regards  the  issue  of  shares. 
You  cannot  force  the  company  to  exercise 


the  power.  I think  it  would  be  incon- 
venient to  insist  that  every  time  a share 
was  issued  there  had  got  to  be  a general 
meeting — especially  in  the  case  of  a very 
large  company,  where  a considerable  cost 
would  be  involved. 

1460.  With  reference  to  section  210, 

is  it  your  experience  that  that  section  has 
been  of  any  value  where  you  have  the  case 
of  one  class  of  shareholder  complaining 
as  regards  the  action  of  another  class? 
I have  particularly  in  mind  where  you 
may  have  the  case  of  the  whole  of  the 
ordinary  capital  having  changed  hands 
and  the  company  having  preference 
shareholders  who  are  still  left  there,  and  it 
may  be  that  their  rights  are  being  pre- 
judiced.  1 do  not  know  of  a case 

where  it  has  been  used  in  the  circimi- 
stances  you  mention,  but  the  section 
would  certainly  cover  such  a case.  There 
is,  of  course,  also  what  is  called  the  fraud 
on  the  minority  action.  There  would  be 
nothing  to  stop  a class  of  shareholders — 
or  a member  of  a class  of  shareholders — 
applying  under  section  210  if  it  could  be 
shown  that  the  company  was  being  run 
in  the  interests  of  the  other  class  and  not 
in  the  interests  of  the  company  as  a whole. 

1461.  Could  I just  refer  again  to  take- 

over bids  under  sections  209  and  206:  is 
it  quite  correct  to  say  you  have  your 
choice  of  proceeding  under  section  209 
or  section  206?  As  I understand  the 
position,  if  you  proceed  under  section  206 
you  have  got  to  do  so  ab  initio . Could  I 
compare  that  with  the  situation  under 
section  209  ? If  a bid  is  being  made  you 
may  want  at  a later  stage  to  have  recourse 
to  section  209  in  order  to  bring  in  a 
dissenting  minority,  but  you  do  not  invoke 
section  209  until  die  offer  has  been  made 
unconditional. There  may  be  no  pro- 

cedure under  section  209  at  all,  you  are 
quite  right. 

1462.  Where  you  are  proceeding  under 

section  206,  then  you  have  to  start  from 
the  beginning? Yes,  once  the  negotia- 

tions between  the  boards  of  the  two  com- 
panies have  been  concluded,  they  then 
start  right  away  under  section  206. 

1463.  It  seems  to  me  that  section  209 
has  got  rather  a different  function  than 
section  206.  Section  209  in  my  experience 
is  a very  valuable  section  that  you  may 
want  to  have  recourse  to — you  do  not 
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need  to  use  it,  you  may  be  quite  happy  to 
take  75  per  cent.,  or  51  per  cent.,  but 
section  209  is  there  in  the  background  and 
you  can  use  it  if  you  want  to.  Whereas 
section  206  is  for  a different  situation  and 
if  you  are  proceeding  under  that  section 
you  do  so  from  the  beginning.  Are  you 
advocating  that,  even  if  you  are  going  to 
be  content  to  get  a bare  majority,  pro- 
ceedings under  section  206  should  in 
future  be  necessary? Not  under  sec- 

tion 206  but  under  a section  substituted 
for  section  209.  My  suggestion  is  that 
every  offer  for  transfer  of  shares  which 
will  give  control  of  a company  should  be 
done  under  supervision  of  the  Court.  At 
the  moment,  sections  206  and  209  can 
each  be  used  if  you  want  to  obtain  com- 
plete control — every  single  share.  They 
are  two  alternative  procedures  for  getting 
every  single  share — not  just  51  per  cent, 
or  75  per  cent. — but  every  share  of  the 
particular  class.  Under  section  206  you 
go  to  the  Court  and  you  only  need  three- 
quarters  of  the  members  of  the  class  who 
attend  the  meeting  and  vote,  or  to  be 
exact  a bare  majority  holding  three- 
quarters  in  value  of  the  members  of  the 
class  who  attend  and  vote.  Under  section 
209,  you  have  got  to  get  nine-tenths  of  the 
class  to  assent.  The  case  where  you  only 
want  51  per  cent,  or  75  per  cent.,  or  only 
a portion  of  the  shares  of  the  class,  does 
not  come  under  either  section.  My  sug- 
gestion really  was  to  introduce  instead  of 
section  209,  which  seems  to  me  a dead 
letter  now,  a section  which  would  involve 
the  control  of  every  take-over  bid,  if  you 
can  define  a take-over  bid. 


1464.  Do  you  think  it  is  reasonable  that 
if  a majority  of  shareholders  are  willing 
to  sell  their  shares  you  should  put  them 
in  a situation  in  which,  because  you  have 
got  to  go  to  the  Courts,  a minority  might 
prevent  them  from  disposing  of  the 
shares  at  what  they  might  think  was  quite 

an  attractive  price? That  is  really  a 

matter  of  policy,  which  is  not  for  me. 
I say  if  you  want  to  control  that  situation 
this  is  a way  of  doing  it.  It  may  well  be 
as  a matter  of  policy  that  it  is  thought 
better  to  let  the  majority  do  what  they 
like  regardless  of  how  it  affects  the 
minority;  but  the  complaint  about  take- 
over bids  is  surely  that  the  minority  are 
adversely  affected  in  some  way. 


1465.  I could  not  quite  follow.  If  you 
have  competing  offers,  and  everything  has 
got  to  go  through  the  Courts,  then  has 
each  bidder  got  to  proceed  with  his 
separate  scheme  of  arrangement?  How 
do  you  deal  with,  say,  three  competing 
bids,  if  they  have  all  got  to  be  approved 

by  the  Courts? Every  competing  bid 

would  be  subject  to  the  Court’s  sanction, 
and  I suppose  if  there  were  three  com- 
peting bids  the  one  that  offered  the  most 
would  be  likely  to  succeed.  They  might 
involve  three  sets  of  proceedings  and 
three  sets  of  circulars,  but  probably  the 
result  would  be  that  long  before  it  ever 
got  to  the  Court  one  or  the  other  of  them 
would  be  discontinued. 

1466.  Is  the  Court  going  to  determine 

which  is  the  best  bid? No,  it  is  going 

to  consider  the  one  which  gets  the  requisite 
majority,  whichever  it  may  be. 

1467.  But  there  would  be  three  pro- 
ceedings going  through  the  Courts  at  the 

same  time? 1 am  not  quite  clear  what 

these  three  bids  would  be;  each  bid 
(within  my  proposal)  would  involve 
taking  over  at  least  51  per  cent,  of  the 
shares. 

1468.  Yes,  but  suppose  that  you  have 
two  or  three  competing  bids,  which  may 
be  quite  different  and  it  is  not  easy  to 
determine  which  one  is  the  better.  There 
may  be  offers  not  for  cash  but  for  shares. 
If  you  provide  by  legislation  that  no  take- 
over bid  could  pass  without  some  pro- 
cedure through  the  Court,  presumably  you 
would  have  the  same  type  of  procedure 
for  each  separate  bid,  or  how  do  you 
bring  all  the  different  bids  which  are  made 
by  different  people  into  one  process 

through  the  Courts? 1 imagine  that  it 

would  not  get  to  the  Court  until  one  or 
other  of  the  three  had  been  more  or  less 
accepted  as  the  right  one,  just  as,  where 
you  are  going  to  have  a scheme  of  arrange- 
ment altering  the  rights  of  shareholders, 
there  has  to  be  a great  deal  of  preliminary 
negotiation  before  an  approach  to  the 
various  big  holders  of  shares  of  the  class 
to  discover  which  is  going  to  be  acceptable 
to  them  as  a whole.  It  might  not  prevent  a 
preliminary  battle. 

1469.  But  we  have  had  cases  where  the 
definite  offers  have  gone  out  from  more 
than  one  quarter,  two  quarters  or  three 
quarters,  so  I have  difficulty  in  seeing 
from  a practical  point  of  view  how  the 
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Courts  can  control  a matter  of  that  kind. 

It  depends  whether  the  legislation 

should  insist  on  every  offer  being  sent  out 
under  the  control  of  the  Court,  or  merely 
on  any  transfer  as  a result  of  such  a 
scheme  being  sanctioned  by  the  Court,  and 
I would  have  thought  it  was  the  latter  that 
one  should  insist  on.  It  is  inconceivable 
that  there  would  be  an  application  to 
sanction  three  different  schemes,  because 
only  one  could  obtain  the  requisite  mini- 
mum of  51  per  cent.  But  if  the  Court 
considered  every  circular  sent  out,  I agree 
it  might  have  several  submitted  to  it 
simultaneously. 

1470.  On  your  suggestion,  the  court 

would  not  really  be  approving  a scheme, 
they  would  simply  be  sanctioning  it, 
because  they  had  received  evidence  that 
it  had  been  accepted  by  a certain  per- 
centage?  Yes,  and  it  would  give  an 

opportunity  to  those  who  still  thought  it 
was  unfair,  to  air  their  grievances  in  public 
and  file  evidence  about  it  if  they  wanted  to. 

1471.  Mr.  Brown:  I think  I understood 
you  earlier  to  imply  that  the  Court  would 
in  fact  vet  the  fairness  and  the  accuracy  of 
the  information  in  the  circulars  making 

the  bid? It  does  not  do  that  now,  it 

insists  on  certain  information.  If  there 
are  Board  of  Trade  requirements,  or 
Stock  Exchange  requirements,  it  insists  on 
the  information  under  those  requirements 
being  given.  There  could  even  be  a new 
schedule  to  the  Act  saying  what  had  to  be 
stated  in  the  circular.  All  the  Court  does 
at  the  moment  is  to  insist  that  any 
statutory  requirement  as  to  the  circular 
must  be  complied  with.  In  the  case  of  a 
scheme  of  arrangement  it  is  merely  that 
the  interests  of  the  directors  should  be  dis- 
closed. The  Court  does  in  fact  look  at  the 
circular,  and  if  there  is  something  in  it 
which  is  obviously  nonsense  or  wrong  it 
suggests  that  counsel  might  consider  alter- 
ing it,  but  it  never  is  responsible  for  the 
contents  of  the  circular.  That  would  be 
very  dangerous,  because  if  the  circular 
was  misleading  someone  would  say : * ‘But 
the  Court  approved  it  ”.  The  person  who 
sends  out  the  circular  would  be  respon- 
sible for  the  fairness  of  it,  but  anyone  who 
thought  it  was  unfair  would  have  an 
opportunity  of  coming  to  the  Court  and 
opposing  the  scheme  on  that  ground. 

1472.  Chairman:  But  is  there  not 

something  in  this:  supposing  you  had 


competing  schemes  of  arrangement,  would 
there  not  come  a time  when  the  Court  had 
to  decide  which  of  the  applicants  was  to 

have  the  carriage  of  the  matter? Yes, 

if  competing  schemes  of  arrangement 
actually  got  to  the  Court.  It  seems  diffi- 
cult to  me  to  envisage  that  happening, 
because  any  take-over  bid  would  require 
the  acceptance  of  a particular  majority — 
that  would  be  involved  in  my  suggestion. 
But  I suppose  it  is  possible  that  three 
schemes  requiring  different  majorities 
could  be  pursued.  But  the  result  must  be 
that  either  they  would  all  fail  or  only  one 
of  them  would  achieve  the  requisite 
majority,  and  it  would  only  be  that  one 
which  would  ultimately  go  through  as  far 
as  the  Judge.  It  might  involve  starting  a 
whole  series  of  proceedings,  initiating 
three  sets  of  proceedings,  if  there  were 
three  conflicting  schemes,  but  only  one 
would  go  through  to  fruition. 

1473.  Mr.  Brown : But  the  matter  could 

only  come  to  the  Courts  after  the  share- 
holders had  indicated  their  views? 

No,  it  would  come  to  the  Court  before  the 
shareholders’  meeting  was  called  to  con- 
sider it.  The  circular  would  be  submitted 
to  the  Court,  who  would  direct  that  it 
should  be  sent  out.  But  the  Court  could 
not  and  would  not  make  itself  responsible 
for  representations  of  fact  in  the  circular. 

1474.  The  Court  would  ensure,  for 
example,  that  a circular  did  contain 
answers  to  questions  which  ought  to  be 
answered,  whether  they  were  correct  or 

not? Yes,  if  you  laid  down  a code  as 

to  what  should  be  included  in  the  circular, 
the  Court  would  see  it  was  included  and 
that  would  be  the  place  to  provide,  if  it 
was  thought  right  to  provide  it,  that  the 
name  of  the  person  who  is  seeking  to 
take  over,  should  be  disclosed;  and  it 
might  be  right  to  provide  that  the  Courts 
should  be  satisfied  that  the  money  for  the 
take-over  was  going  to  be  available. 

1475.  At  the  present  moment,  under 
section  206,  surely  the  only  people  who 
could  apply  to  the  Courts  for  a scheme  of 
arrangement  of  any  sort  are  the  present 

directors,  company,  or  members? 

Under  the  present  schemes  of  arrange- 
ment it  is  the  company  whose  shares  are 
to  be  taken  over  that  applies,  under  the 
present  section  206. 

1476.  Are  you  visualising  that  any  other 
company  or  individual,  at  present  having 
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no  interest  in  the  company,  can  go  to  the 
Courts  and  ask  for  a scheme  of  arrange- 
ment with  regard  to  that  company  which 
he  is  not  concerned  with?  That  is  what 

happens  with  a take-over  bid. I had 

not  thought  this  out  in  detail,  but  I 
envisaged  that  it  would  be  the  transferor 
company  or  the  transferee  company 
which  applied. 

1477.  Assuming  the  transferor  com- 
pany objected,  as  often  happens,  you 
would  then  visualise  that  some  other 
party,  company  or  individual  could  go  to 
the  Courts  for  a scheme  in  connection 
with  the  company  in  which  at  that  moment 
he  has  no  interest  at  all— he  only  wants 
to  acquire  interest;  would  that  not  be  a 

new  concept? Yes,  I think  it  would — 

you  mean  the  transferee  company  would 
have  a right  to  apply  in  such  a case?  I 
suppose  that  is  fair  enough  though,  is  it 
not?  If  the  offer  is  an  offer  which  pre- 
sumably the  transferee  company  thinks 
that  the  shareholders  of  the  transferor 
company  would  want  to  accept,  it  would 
not  be  right  that  the  board  of  the  trans- 
feror company  should  prevent  the  share- 
holders hearing  of  the  offer.  On  the  other 
hand,  the  expense  of  going  to  the  Court 
would  fall  on  the  transferee  company  and 
it  would  not  be  worth  its  while  to  embark 
on  such  a procedure  if  it  was  not  fairly 
confident  that  it  would  get  the  requisite 
majority.  If  the  transferor  company  con- 
sidered the  proposal  unfair  they  could 
come  and  oppose  it. 

1478.  Of  course,  you  might  get  the  sort 
of  position  where  the  directors  might  con- 
sider it  unfair  and  the  shareholders  might 

think  it  quite  fair. Yes,  exactly,  and 

that  would,  seem  just  the  sort  of  case  where 
there  should  be  an  opportunity  for  both 
sides  to  air  their  views  before  the  Court. 

1479.  I am  very  interested  in  this 
general  discussion  on  this  question  of 
minorities  under  section  209,  where  you 
say  a majority  of  90  per  cent,  has  to  be 
achieved.  Under  section  206  it  is  sufficient 
for  25  per  cent,  of  those  voting  to  object, 

to  stop  it? Yes,  and  a large  number 

of  people  of  course  may  not  attend  the 
meeting  at  all. 

1480.  I think  you  suggest  in  fact  that 
the  two  percentages  should  be  made  the 

same  one  way  or  the  other? Yes.  If 

sections  206  and  209  are  to  be  retained 


in  their  present  form  then  the  majority 
in  section  209, 1 think,  should  be  changed, 
say,  to  three-quarters  rather  than  nine- 
tenths. 

1481.  Insurance  company  investors 
have  to  think  about  this  particular  point 
frequently.  We  are  always  concerned, 
where  we  happen  to  be  large  holders  in 
any  scheme  of  arrangement,  that  we  do 
not  impose  our  views  on  the  minorities; 
and  I would  have  thought  minorities  even 
as  low  as  10  per  cent,  have  a right  to  their 
views.  Surely  it  would  be  unreasonable, 
particularly  in  a take-over  bid,  that  24 
per  cent,  of  a company  might  not  want  to 
be  taken  over  by  somebody  outside, 
and  yet  be  compelled  to  hand  over  then- 

shares? But  under  section  209  they 

have  got  a right  to  apply  to  the  Court  for 
an  order  varying  the  terms  that  have  been 
offered,  if  they  can  show  they  are  unfair. 

1482.  Yes,  but  is  it  not  true  that  unless 

the  minority  have  something  new  to  bring 
up  the  Court  would  normally  hold  that  if 
90  per  cent.  ( or  75  per  cent.)  have  accepted 
then  the  views  of  the  majority  should 
prevail.  I suggest  that  if  a minority  of 
10  per  cent,  or  more  exists,  with  different 
views  than  the  majority,  it  is  entitled  to 
have  its  views  respected  and  not  to  be 
interfered  with. There  may  be  some- 

thing to  be  said  for  that  view.  I do  not 
think  section  209  is  used  very  much  at  all. 
The  alternative  might  be  to  alter  section 
206  so  that  it  cannot  be  used  for  take- 
overs or,  so  far  as  it  is  used  for  take-overs, 
to  require  a majority  of  nine-tenths.  My 
point  is  that  the  nine-tenths  provision  of 
section  209  seems  to  be  somewhat  anoma- 
lous. You  can  achieve  the  same  results 
by  a scheme  under  section  206,  once  you 
have  got  into  the  position  of  having 
control  of  the  company — holding,  say  5 1 
per  cent. — you  could  bring  in  a scheme 
under  section  206  to  acquire  the  minority 
shareholdings.  And  if  you  do  that  you 
can  force  the  minority,  even  though  it  is 
25  per  cent.,  to  toe  the  line,  unless  they  can 
show  that  there  is  some  unfairness  in  the 
scheme. 

1483.  A particular  case  I am  thinking 
of,  and  which  I think  fits  your  complaint, 
is  a company  which  wholly  controls  a 
subsidiary,  some  of  whose  preference 
shares  are  held  by  outsiders.  It  may  well 
be  that  the  parent  company  owns  20 
per  cent.,  or  30  per  cent.,  or  even  70 
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per  cent,  of  the  preference  shares,  and  I 
suggest  that  it  would  be  hardship  that  the 
parent  company,  owning  75  per  cent,  of 
the  preference  shares,  should  be  able  to 
force  through  a scheme  against  the  wishes 

of  the  minority. That  is  what  is 

constantly  done  at  the  moment. 

1484.  Would  it  be  fair  to  require  in  a 
case  like  that  that  the  parent  company 
should  not  be  able  to  vote  in  respect  of 
its  shares  and  that  a majority  should  be 

required  of  the  remaining  shares? 

That  is  what  happens  in  practice  now.  I 
am  confident  that  the  Court  would  not 
sanction  a scheme  where  the  vote  was 
carried  by  the  votes  of  the  parent  com- 
pany. Usually  the  class  of  meeting  which 
is  convened  is  of  the  holders  of  the 
preference  shares  of  the  subsidiary  other 
than  the  parent  company;  so  it  is  only  if 
three-quarters  of  those  people  assent  to 
the  scheme  that  it  is  forced  on  the 
minority.  But  it  is  forced  on  the  minority, 
even  though  the  minority  may  be  con- 
siderably greater  than  one-tenth. 

1485.  Are  you  saying  that  if  in  fact  a 

meeting  were  called  of  all  the  preference 
shareholders,  and  the  parent  company 
used  its  controlling  votes,  the  Court  would 
not  allow  it  even  if  there  were  no  objec- 
tion?  No,  I think  if  nobody  objected 

the  Court  would  pass  it.  But  in  practice 
that  is  one  of  the  functions  which  falls 
on  me;  the  scheme  is  brought  in,  and  the 
company  asks  that  a meeting  of  its 
preference  shareholders  be  called  to  sanc- 
tion the  scheme,  and  discloses  the  facts  in 
evidence,  and  if  it  is  plain  on  the  evidence 
that  the  parent  company  already  holds  a 
large  proportion  of  the  preference  shares, 
I suggest  to  the  company’s  legal  advisers 
that  the  class  they  want  to  call  together 
is  not  the  preference  shareholders,  but  the 
preference  shareholders  other  than  the 
parent  company. 

1486.  Mr.  Bingen:  There  has  been  a lot 
of  discussion  about  sections  206,  207  and 
208.  Those  sections  deal  mainly  with 
schemes  of  arrangement,  between  a com- 
pany and  its  creditors  or  a company  and 
its  shareholders,  and  it  is  probably  only 
rarely  that  you  find  those  sections  used  in 
connection  with  what  is  commonly  called 

a take-over? Yes,  it  is  only  where 

another  company  already  has  a large  stake 
in  the  company. 


1487.  Where  there  has  been  some  diffi- 
culty to  start  with,  and  a scheme  has  been 
devised  by  agreement  between  the  one 
company  and  its  creditors  or  its  share- 
holders— or  the  two  companies — then 
you  have  a long  complicated  procedure; 
and  am  I right  in  saying  that  if  everything 
on  the  face  of  it  appears  to  be  in  order 
then  the  Court  would  probably  say: 
“ Business  men  are  the  best  judges  of 
business  affairs;  the  meetings  have  been 
properly  held  ” ? In  the  absence  of  any 
manifest  fraud  the  Court  is  not  really 
judging  the  fairness  of  the  scheme,  even 
though  they  may  be  hearing  evidence  from 

accountants  and  so  on? That  is  quite 

correct. 

1488.  And  the  case  which  Lord  Jenkins 
referred  to  in,  Re  Dorman  Long  & Co.,  was 
a case  where  directors  had  not  disclosed 
their  interest,  or  something  of  that  kind. 
This  sort  of  procedure,  under  section  206, 
would  not,  I think,  be  applicable  to  the 
sort  of  timing  which  is  involved  when 
Company  A wants  to  take  over  the  shares 
of  Company  B;  it  is  a slow  procedure? 
1 would  not  agree  it  is  a slow  pro- 
cedure, but  I agree  it  is  not  adapted  at  all 
at  present  to  the  ordinary  take-over  bid. 

1489.  Would  you  say,  from  a general 
point  of  view,  that  you  think  the  circum- 
stances of  various  take-over  bids — or  the 
generality  of  them— have  been  such  that 
any  purpose  would  be  served  by  asking 
the  Court  either  to  approve  the  circulars 
before  they  go  out  or  to  approve  the 
scheme  when  it  has  been  approved  by  the 
necessary  majority?  Would  you  think 
that  that  sort  of  procedure  would  be 
necessary  or  desirable  to  deal  with  any 

mischief  which  has  arisen  in  the  past? 

That  I would  not  know,  that  is  a matter 
which  the  City  would  know  much  more 
about  than  I should.  But  if  it  is  desired 
to  have  control  over  take-over  bids,  this 
is  a possible  method  of  doing  it  which  is 
worth  considering. 

1490.  Of  course  there  is  some  form  of 
control  at  the  moment.  The  Board  of 
Trade  rules  for  licensed  dealers  require 
circulars  to  contain  certain  valuable  in- 
formation. Others  have  to  go  to  the 
Board  of  Trade  and  get  their  circulars 
approved,  and  I am  sure  the  Board  of 
Trade  require  the  same  information  to  be 
disclosed  in  those  cases  as  licensed  dealers 
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are  required  to  give.  Would  you  think 
that  if  the  Board  of  Trade  rules  were  made 
applicable  generally  to  any  company  or 
individual  wanting  to  make  an  offer  for 
shares  in  another  company,  that  might  in 
itself  at  least  bring  out  all  the  relevant 
facts.  Thus  the  shareholders,  without 
going  to  the  Court,  would  have  the  infor- 
mation with  which  they  could  make  up 

their  minds? 1 should  think  really 

that  is  entirely  a matter  for  you  gentlemen. 
It  is  only  matters  that  might  be  controlled 
by  the  Court  that  come  within  my  ambit. 

1491.  Perhaps  my  approach  is  slightly 
different,  but  I was  trying  to  ask  you  why 
you  thought  the  Court  should  do  these 
things,  or  might  take  on  this  additional 

jurisdiction? Only  because  there  seems 

to  have  been  such  an  outcry  about 
takeover  bids,  in  the  press  and  elsewhere, 
and  it  seemed  to  me  that  if  it  is  thought 
desirable  that  they  should  be  controlled, 
they  could  be  controlled  by  the  Court  just 
as  well  as  schemes  of  arrangement  can  be 
controlled  by  the  Court. 

1492.  But  of  course  the  schemes  of 
arrangement  involve  either  a state  of 
difficulty — inability  to  pay  your  creditors 
— or  something  which  is  already  cut  and 
dried  between  two  groups,  involving 
dealing  with  various  shareholders  and 
different  rights  in  various  ways.  That  is 
the  difference  between  that  and  an 
ordinary  direct  offer  for  shares,  is  it  not? 

1 would  agree  that  that  was  the 

function  of  schemes  of  arrangement  until 
relatively  recently,  but  they  have  been 
used  recently  to  effect  take-over  bids  of  a 
minority  of  shares,  where  a company  has 
obtained  control  of  the  equity  in  another 
company. 

1493.  Could  I now  ask  you  a question 
on  section  210?  Would  I be  summarising 
your  evidence  correctly  if  I said  you 
would  like  to  see  the  section  redrafted  on 
the  following  lines  : “Any  member  who 
complains  that  the  affairs  of  the  company 
are  being  conducted  unfairly  or  im- 
properly or  in  a manner  oppressive  to 
some  part  of  the  members,  can  apply, 
etc.  . . . ”,  and  you  would  remove  the 
existing  requirement  that  the  facts  must 
be  such  as  to  justify  a winding-up  order? 
Y es. 

1494.  Then  I would  like  to  have  your 
views  about  a suggestion,  which  many 


witnesses  have  made  to  us,  that  there  is 
no  need  to  have  extraordinary  and  special 
resolutions  on  the  statute  book  any  more, 
the  only  difference  between  them  being 
the  length  of  notice  required  to  be  given? 

Would  you  agree  with  that? 1 think 

I would,  yes. 

1495.  Finally,  I would  like  to  ask  you 
about  a fundamental  change  in  objects. 
You  say  that  there  may  be  borderline 
cases  but  if  such  a case  comes  before  the 
court  it  will  determine  it  one  way  or  the 
other  and  so  a body  of  case  law  will  grow 
up.  Then  you  were  asked,  I think  by 
Mr.  Lumsden,  what  the  directors  should 
do  in  the  borderline  case,  and  you  said 
prudent  directors  would  err  on  the  side  of 
safety  and  get  their  shareholders’  approval. 
Yes. 

1496.  That  sounds  very  easy.  But  if 
you  take  the  case  of  large  companies — 
many  of  them  with  hundreds  of  thousands 
of  shareholders — you  say  that,  on  what 
might  be  a matter  of  no  importance,  they 
would  have  to  go  to  the  expense  of  setting 
up  and  printing  hundreds  of  thousands  of 

circulars? If  the  company  could  not 

time  it  for  the  next  annual  general  meeting 
it  would  be  a very  expensive  procedure, 
but  then  the  larger  the  company  the  less 
likely  that  there  will  be  a fundamental 
change  in  its  activities. 

1497.  I am  not  sure  I necessarily  agree 
with  that.  Again,  it  comes  to  a question 
of  definition.  As  regards  the  sale  of  the 
whole  of  the  undertaking  and  assets,  I 
would  assume  already  that  prudent  direc- 
tors would  not  sell  the  whole  of  the 
company,  lock,  stock  and  barrel,  without 
getting  approval  of  their  shareholders  in 
the  first  instance;  would  you  not  agree 

that  is  so  ? 1 would  agree,  and  I would 

agree  that  prudent  directors,  if  they  are 
going  to  make  a fundamental  change  in 
the  company’s  activities,  would  take  the 
precaution  of  getting  the  approval  of  then- 
shareholders. 

1498.  One  further  question:  in  your 
capacity  of  Registrar  of  the  Companies 
Court,  have  you  seen  any  real  mischief 
arising  from  companies  changing  their 
fundamental  objects  without  the  share- 
holders having  given  their  approval? 
Have  you  ever  come  across  cases  where 

there  has  been  some  mischief? 1 should 

not  come  across  that  kind  of  case  unless 
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the  company  went  into  liquidation,  and  I 
cannot  say  offhand  whether  many  of  the 
misfeasance  summonses  which  have  come 
before  me  have  involved  such  cases;  but 
I do  not  think  so  as  a general  rule. 

1499.  Mr.  Scott : I wonder  if  I could 
ask  one  more  question,  which  arises  out 
of  take-over  bids.  We  often  have  cases 
where  Company  A makes  a bid  for  the 
shares  of  Company  B,  the  conditions  being 
satisfied  by  shares  in  Company  A.  If 
Company  A,  when  making  the  offer,  likes 
to  say  to  the  shareholders  of  Company 
B:  “ If  you  do  not  like  our  shares  you 
can  sell  them,  and  some  banking  house 
is  ready  to  buy  them  from  you  (at  a price 
which  is  stated  in  the  offer)  Of  course 
that  price  is  usually  linked  to  the  price  of 
Company  A’s  shares  at  the  time  the  offer 
goes  out,  but  there  can  of  course  be 
changes  during  the  period  in  which  the 
offer  is  open,  and  it  is  very  nice  for 
Company  A to  be  able  to  underwrite  and 
pay  a commission  to  the  banking  house, 
or  whatever  it  may  be,  for  agreeing  to 
make  such  purchases.  But  at  present  that 
is  not  permissible  under  section  .54, 
because  it  would  clearly  amount  to  giving 
financial  assistance  for  the  purchase  of  its 
own  shares.  Would  you  see  any  objection 
in  principle  to  section  54  being  amended 


to  permit  such  underwriting  commissions  ? 

1 should  not  have  thought  so,  but  it 

does  not  really  come  within  my  functions 
as  Registrar  of  the  Companies  Court. 

1500.  Have  any  schemes  submitted  to 
you  under  section  206  involved  the  pay- 
ment of  such  commission?— — I do  not 
think  they  could.  I think  that  would  be 
something  which  would  be  illegal. 

1501.  It  is  illegal,  but  presumably  it 

could  be  sanctioned  by  the  Court? 1 

do  not  know  that  it  could.  Section  210 
gives  such  wide  powers  to  the  Court  that 
it  can  do  anything,  but  I doubt  whether 
section  206  would  enable  the  Court  to 
sanction  something  which  is  prohibited 
by  section  54,  though  I do  not  think  the 
question  has  arisen. 

1502.  Chairman’.  Mr.  Registrar  Berke- 

ley, we  are  all  very  much  obliged  indeed 
for  the  help  which  you  have  given  us  this 
morning.  I do  not  think  anyone  can  think 
of  further  questions  to  put,  so  that 
concludes  the  matter,  and  no  doubt  you 
would  be  able  to  come  and  see  us  again 
if  the  occasion  arises  that  we  should  like 
to  call  on  your  knowledge  and  experience 
in  such  matters  ? Certainly,  my  lord. 

Chairman : Thank  you  very  much  indeed. 


( The  witness  withdrew .) 
(Adjourned  until  2 p.m.) 


Mr.  P.  J.  Mortlock,  Mr.  J.  W.  Stevenson  and  Mr.  P.  P.  Russell 
called  and  examined. 


1503.  Chairman:  Gentlemen,  we  are 
very  much  obliged  to  you  for  your 
memorandum  and  for  coming  here  to  give 
evidence  today.  Mr.  Mortlock,  I under- 
stand that  you  are  a member  of  the 
Board  of  Management  of  the  National 

Chamber  of  Trade? Mr.  Mortlock: 

Yes. 

1504.  And  you,  Mr.  Stevenson,  are  the 

General  Secretary? Mr.  Stevenson: 

Yes,  Sir. 

1505.  And  you,  Mr.  Russell,  are  a 
chartered  accountant  and  a member  of 
the  firm  of  accountants  who  act  as  the 
National  Chamber  of  Trade’s  auditors? 
Mr.  Russell:  Yes,  Sir. 


1506.  As  to  the  constitution  of  your 
Chamber,  I understand  it  is  a body 
representative  of  the  retail  and  distribu- 
tive trades  in  the  United  Kingdom,  and 
it  would  seem  from  your  articles  of  asso- 
ciation that  your  members  consist  of  three 
classes — representative  members  who  are 
nominated  by  affiliated  bodies;  ordinary 
members  who  are  engaged  in  an  appro- 
priate trade  or  profession,  and  persons 
specially  nominated  by  the  Board  of 

Management.  Is  that  right? Mr. 

Stevenson:  Yes,  Sir. 

1507.  Including  the  membership  of 
those  bodies  who  have  nominated  repre- 
sentative members,  could  you  give  some 
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rough  idea  of  what  is  your  total  member- 
ship ? Approximately  450,000. 

1508.  And  would  it  be  right  to  say  that 
your  membership  includes  a representative 
cross-section  of  the  retail  trade  of  this 
country  from  the  small  individual  retailer 

to  the  multiple  and  chain  stores? Yes, 

Sir. 

1509.  You  have,  I think,  few  criticisms 
to  make  of  the  existing  Companies’  Act. 
You  make  various  points,  of  course,  in 
your  memorandum,  but  you  would  not 
say  there  is  anything  fundamentally  wrong 

with  it? Mr.  Mortlock : No,  they  are 

only  individual  points  which  we  have 
made.  We  have  had  merely  the  concern 
of  the  main  body  of  our  members  in  mind 
who  are  in  the  main  independent  retailers, 
and  we  have  not  tried  to  look  technically 
at  the  Act. 

1510.  Yes,  I see.  Turning  to  the 
various  points  raised  in  your  memoran- 
dum, you  say  that  you  think  the  adoption 
of  a universal  objects  clause  should  be 
allowed  in  the  case  of  exempt  private 
companies;  and  that  implies  that  you 
would  not  allow  it  in  the  case  of  non- 
exempt private  or  public  companies. 

Could  you  explain  that? Our  feeling, 

I think,  when  we  made  this  submission 
was  that  the  exempt  private  company  has 
usually  been  formed  from  a family 
business.  There  is  a natural  development 
very  often  from  a sole  trader  into  a 
partnership  possibly,  and  then  into  an 
exempt  private  company.  In  those  cir- 
cumstances we  considered  that  a universal 
objects  clause  would  not  in  any  way  harm 
the  public.  There  is  not  the  same  measure 
of  protection  needed  so  far  as  the  public 
is  concerned  as  there  is  with  public 
companies,  which  we  feel  should  not  be 
allowed  a universal  objects  clause  in 
order  to  protect  the  investing  public. 

1511.  Yes.  To  make  sure  we  are 
talking  of  the  same  thing,  by  “ universal 
objects  clause”  you  mean  one  which 
allows  the  company  to  do  anything  which 

a natural  person  can  do? We  would 

suggest  in  the  case  of  exempt  private 
companies  their  power  to  trade  should  be 
in  effect  the  same  as  it  would  be  with  a 
partnership. 

1512.  Yes.  Then  I think  the  next  point 
I need  to  raise  is  this.  You  seem  to  object 


to  the  use  of  no  par  value  shares  by  private 

companies  ? What  we  have  suggested 

by  implication  is  that  it  should  not  be 
allowed  in  the  case  of  exempt  private 
companies,  but  that  there  is  no  reason 
why  there  should  be  any  restriction  so 
far  as  public  companies  are  concerned. 

I think  that  in  this  we  had  in  mind  that 
it  is  only  possibly  with  companies  that  are 
likely  to  obtain  their  capital  from  the 
public  that  this  question  would  arise. 

1513.  Yes.  Perhaps  one  might  say 

you  would  regard  it  as  an  unnecessary 
complication  in  the  case  of  a small  family 
company. That  is  the  position.  Sir. 

1514.  Then  about  the  different  kinds  of 
company.  I gather  that  you  favour  the 
continuance  of  the  existing  division  of 
companies  into  public,  non-exempt  private 
and  exempt  private  companies,  and  of  the 
existing  conditions  for  inclusion  in  the 
exempt  and  non-exempt  categories  of 
private  companies.  Is  that  your  view? 
That  is  to  say  you  would  like  to  keep  the 

position  as  it  is  at  present? Yes.  We 

do  not  propose  any  change  there  at  all. 
We  feel  particularly  that  there  should  be 
a class  of  exempt  private  companies. 
There  must  be  a distinction  made  between 
the  exempt  private  company  as  it  is  known 
at  present  and  those  companies  which  are 
public  companies  and  obtain  their  capital 
from  the  public. 

1515.  You  would  wish  to  retain  a 
distinction  between  the  public  one,  the 
exempt  private  one  and  the  non-exempt 

private  one? Yes,  we  would  retain 

that  distinction  as  well. 

1516.  And  you  think  that  exempt 
private  companies  should  continue  to 
enjoy  the  privileges  they  enjoy  at  present? 
Yes,  Sir. 

1517.  But  I think  you  seem  to  qualify 
that  later  on  in  your  memorandum  as 
regards  the  requirements  in  regard  to 
audit.  What  is  your  view  about  that? 

With  regard  to  audit.  Sir,  we  do  feel 

that  the  regulations  appertaining  to  the 
audit  and  the  preparation  of  accounts  of 
limited  companies — all  limited  companies 
— should  make  it  necessary  for  all  com- 
panies of  whatever  class — all  companies 
registered  under  the  Act — to  have  properly 
qualified  auditors.  We  are  therefore 
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suggesting  the  withdrawal  of  that  privi- 
lege so  far  as  exempt  private  companies 
are  concerned. 

1518.  That  is  the  privilege  of  having 
accounts  audited  by  someone  other  than 

an  auditor  qualified  under  the  Act? 

That  is  right,  Sir. 

1519.  It  has  been  put  to  us  by  one 
witness  that  it  is  really  in  the  best  interests 
of  the  smaller  companies  that  they  should 
be  compelled  to  have  qualified  auditors, 
if  only  for  the  reason  that  tax  provisions 
and  so  forth  are  now  so  complicated  that 
it  is  probably  well  worth  their  while  to 
have  the  best  assistance  they  can  get. 

Would  you  agree  to  that? 1 would 

agree  it  is  worth  their  while  to  have  the 
best  assistance  they  can  get. 

1520.  Of  course  there  are  two  sides  to 
every  question,  and  other  witnesses  object 
to  the  privileges  accorded  to  exempt 
private  companies,  and  as  you  no  doubt 
know  that  question  is  not  entirely  free 
from  controversy.  They  say  that  the 
benefit  of  limited  liability  should  carry 
with  it  the  duty  of  making  full  disclosure 
as  to  the  company’s  financial  position; 
and  they  say  further  that,  with  the  absence 
of  public  accounts,  there  may  be  a source 
of  embarrassment  and  inconvenience  to 
creditors  or  persons  having  dealings  with 
the  company.  What  do  you  say  about 
that?  First  of  all  they  do  get  the  benefit 

of  limited  liability,  do  they  not? Mr. 

Stevenson:  Yes. 

1521.  Would  it  be  unreasonable  that 
they  should  pay — or  give  up  something — 
for  the  sake  of  that  advantage  in  the  shape 
of  being  required  to  make  full  disclosure 

in  due  statutory  form  to  the  public? 

Mr.  Mortlock : If  I could  make  a point 
here,  Sir,  I think  the  question  of  adminis- 
tration would  present  a very  big  problem 
if  all  exempt  private  companies  had  to 
submit  accounts  to  the  Registrar.  I think 
that  there  are  so  many  of  them  that  it 
would  increase  the  tasks  of  administra- 
tion. But  I also  feel  that  in  the  main  the 
exempt  private  companies  are  family 
businesses  and  there  seems  to  be  no  reason 
why  you  should  ask  more  from  them  than 
you  do  from  a partnership  or  from 
individuals.  I do  agree  that  privileges  are 
accorded  to  them  by  the  Companies  Act, 
and  I also  agree  that  the  ideal  position 


would  be  that  they  should  submit  accounts, 
but  I think  that  the  submission  of  the 
accounts  of  a small  business  to  the 
Registrar  for  open  inspection  by  the  public 
would  mean  in  some  cases  much  more 
hardship  to  the  firm  concerned  than  it 
would  in  the  case  of  a large  public 
company.  The  information  would  be 
more  private  with  a private  company — a 
small  family  business — than  it  would  be 
with  a public  company. 

1522.  Be  more  private? The  infor- 

mation contained  in  the  accounts  would 
relate  more,  I think,  to  individuals  in  the 
case  of  a private  company  than  it  would 
in  the  case  of  a public  company.  It  would 
mean  in  many  cases  individuals  revealing 
their  private  affairs  to  the  public — more 
so  than  it  does  with  public  companies — 
because  so  many  of  these  exempt  private 
companies  consist  of  possibly  husband 
and  wife  and  son  and  daughter;  and  by 
an  examination  of  those  accounts  it  would 
be  possible  for  the  public  to  tell  exactly 
what  the  income  of  those  individuals  was. 
I am  speaking,  I must  say,  on  this  matter 
on  the  spur  of  the  moment,  but  from  that 
aspect  alone  I think  that  the  submission 
of  accounts  to  be  open  for  inspection  by 
the  public  would  not  be  in  the  interests 
of  exempt  private  companies. 

1523.  But  of  course  if  one  wants  to  keep 
everything  private  one  can  be  a sole 
trader  or  a partnership.  Then  one  does 
not  have  to  disclose  anything  to  anybody. 
It  is  only  when  one  begins  trading  as  a 
limited  company  that  the  question  arises 
whether  that  degree  of  privacy  can  be 
kept  consistently  with  limited  liability. 

1 agree  with  that  point,  Sir.  I am 

making  my  submissions  now  of  course  as 
representing  our  members  within  the 
National  Chamber  of  Trade,  and  I do 
agree  that  if  the  point  is  conceded — the 
point  that  you  are  making — then  it  does 
strengthen  the  case  for  the  employment 
of  qualified  people  as  auditors  of  the 
company. 

1524.  That  incidentally  must  involve 

the  expense  of  producing  accounts  which 
probably  a qualified  auditor  would  pass 
as  sufficient  accounts. That  is  so. 

1525.  I do  not  know  if  you  have  ever 
looked  at  the  report  of  the  Cohen  Com- 
mittee whose  recommendations  led  to  the 
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Companies  Act,  1948?  I refer  you  to 
that  for  the  reason  that  one  of  the  reasons 
why  this  exemption  was  allowed  by  that 
Committee  was  that  if  exempt  private 
companies  were  required  to  file  accounts, 
the  information  they  made  public  would 
expose  them  to  competition  against  other 

small  companies  and  partnerships. 

The  Cohen  Committee  has  put  it  much 
more  clearly  than  I did — that  is  the  point 
I was  trying  to  make  earlier  with  regard 
to  throwing  open  to  the  public  the  results 
of  these  private  companies.  It  would  be 
a relatively  greater  hardship  to  them  than 
to  the  large  public  companies. 

1526.  Then  there  is  this  point  from  the 

Report.  The  members  of  the  Committee, 
I think,  really  intended,  according  to  what 
they  said,  to  allow  this  exemption  for  the 
purpose  of  protecting  private  companies 
with  a small  number  of  members  carrying 
on  business  of  no  great  size,  and  in  which 
no  other  company  was  the  beneficial 
owner  of  any  of  the  shares.  That  was  the 
original  conception  of  the  class  of  com- 
pany which  ought  to  be  exempt. Y es. 

1527.  But  this  is  how  the  thing  has 
worked  out  in  practice.  This  is  from  the 
General  Annual  Report  of  the  Board  of 
Trade  for  the  year  1959 : it  shows  that  out 
of  a total  of  some  340,000  private  com- 
panies in  existence  at  the  end  of  1959,  no 
fewer  than  265,000  or  78  per  cent,  had 
qualified  as  exempt  private  companies 
within  the  meaning  of  the  Act.  That  is  an 
enormously  high  proportion  of  all  private 
companies  which  have  in  fact  been 

exempted. Yes,  Sir,  I agree,  but  I 

think  that  that  indicates  the  number  of 
small  businesses  that  are  turning  them- 
selves into  limited  companies.  I do  not 
think  that  the  companies  who  are  receiving 
the  benefits  of  exemption  have  gone  out- 
side— to  any  great  extent — the  class 
envisaged  by  the  Cohen  Committee.  My 
own  experience  is  that  it  is  becoming  a 
more  and  more  popular  form  of  business 
organisation,  and  more  and  more  small 
firms  are  turning  themselves  into  limited 
exempt  private  companies,  and  would,  I 
should  have  thought,  come  within  the 
class  referred  to  by  the  Cohen  Committee. 
I do  not  think  that  the  increase  or  the 
proportion  that  is  mentioned  there  neces- 
sarily reveals  that  there  was  a different 


position  arising  from  that  envisaged  by 
the  Cohen  Committee. 

1528.  You  are  saying  in  effect  that  the 

attractions  afforded  by  the  exemption  lead 
a lot  of  small  businesses  to  incorporate 
themselves? Mr.  Stevenson'.  Yes. 

Mr.  Mortlock'.  Partly,  but  I think  this 
would  have  happened  without  the  privi- 
leges of  exemption. 

1529.  I do  not  propose  to  mention  any 
names,  but  my  information  is  that  many 
very  large  companies  in  fact  qualify  as 
exempt  private  companies.  Of  course 

that  is  not  within  your  knowledge? 

No.  But  it  is  within  my  knowledge,  as 
an  accountant  in  a provincial  practice, 
that  a large  number  of  the  companies  that 
we  have  to  deal  with  are  small  private 
family  affairs,  and  we  very  rarely  come 
across  cases  where  an  exempt  private 
company  would  be  termed  a large  com- 
pany. 'When  the  business  develops  into  a 
large  company,  it  is  usually  necessary  then 
for  it  to  turn  into  a public  company  in 
order  to  obtain  capital  for  expansion. 

1530.  So  you  would  not  share  the 

inference  that  for  the  sake  of  argument  I 
am  seeking  to  draw,  namely  that  in  the 
result  the  class  of  company  qualifying  as 
exempt  private  companies  was  wider  and 
larger  than  anything  contemplated  by  the 
Cohen  Committee  when  they  framed  their 
exemption? Not  from  my  experience. 

Mr.  Stevenson : Out  of  the  650,000 
businesses  in  retail  distribution,  there  are 
at  least  350,000  with  a turnover  of  less 
than  £5,000  per  annum.  That  does  show 
the  enormous  number  of  very,  very  small 
businesses  among  those  falling  within  our 
membership,  and  I mention  that  to  illus- 
trate Mr.  Mortlock’s  point. 

1531.  You  would  probably  subscribe  to 
the  suggestion  made  that  if  the  exemption 
is  not  preserved  in  toto,  it  might  at  all 
events  be  possible  to  qualify  the  production 
of  certified  accounts  in  the  case  of  exempt 
companies  by  making  them  file  with  the 
Registrar  a statement  that  the  accounts 
had  been  properly  audited  by  a qualified 
auditor,  together  with  the  certificate  of 

the  auditor  to  that  effect? 1 do  not 

think  we  would  quarrel  with  that. 

Mr.  Mortlock : I think  that  would  cover 
the  position. 
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1532.  That  is  one  of  the  alternatives— 

I am  not  saying  it  is  right  or  wrong,  but 
it  would  fit  in  with  your  notion  of 
requiring  fully  qualified  auditors  in  all 
cases? Yes. 

1 533.  I think  I can  now  pass  to  heading 
7 in  your  memorandum.  That  concerns 
voteless  shares,  and  the  view  you  express 
is  that  no  voteless  shares  should  be 
allowed  except  where  there  is  a minimum 
fixed  interest  yield  and  a pre-determined 
date  of  redemption.  Or  in  other  words 
except  in  the  case  of  redeemable  preference 
shares.  Would  you  care  to  give  your 
reasons  for  your  objection  to  other  classes 
of  shares  being  made  voteless  or  restricted 

in  point  of  voting  power? 1 do  not 

think  that  we  have  submitted  formally 
there  should  not  be  any  restriction  of 
voting  rights,  but  when  we  made  this  sub- 
mission we  had  in  mind  that  the  public 
who  invested  in  any  concern,  if  they  had 
no  definite  right  of  a fixed  yield  on  their 
investment  and  no  definite  right  as  to 
repayment  of  the  capital  invested,  then 
they  should  have  some  right  of  regulation 
of  the  affairs  of  that  company.  And  what 
we  are  suggesting  is  that  if  they  have  to 
take  the  risk  involved  in  investing  in  a 
public  company,  then  that  risk  should  be 
matched  with  some  degree  of  voting  or 
power  over  the  affairs  of  the  company. 

1534.  Of  course  the  difficulty  there 
would  be  to  equate  your  share  of  the  risk 
with  your  voting  power  or,  to  put  it  the 
other  way  round,  to  match  the  various 
equitable  interests  which  shareholders 
have  with  the  right  of  voting,  so  as  to 
divide  it  up  equitably,  as  it  were,  amongst 
a whole  body  of  shareholders.  That  surely 

presents  some  difficulty,  does  it  not? 

It  certainly  does,  Sir,  but  this  submission 
was  made  merely  as  a matter  of  principle. 
We  did  not  go — when  we  considered  our 
submission — into  the  mechanics  of  how 
to  provide  this  right,  but  we  felt  that  this 
should  be  accepted  as  a kind  of  directing 
principle:  that  if  the  public  invested  in  a 
concern  and  they  had  no  definite  right  to 
a fixed  interest  or  to  the  repayment  of  the 
capital  they  had  invested,  they  should 
have  some  right  of  exercising  some 
measure  of  control. 

1535.  Yes. 1 do  not  think  we  went 

so  far  as  to  suggest  that  there  should  not 


be  some  restriction  of  voting  rights — that 
the  right  should  not  differ  for  different 
classes  of  shares. 

1536.  What  you  said  was  shares  with 

no  voting  rights  should  only  be  allowed 
where  there  was  a minimum  fixed  interest 
yield  and  a pre-determined  date  of  redemp- 
tion. In  those  cases  you  said  that  there 
need  be  no  voting  rights,  but  in  other 
cases  there  must  be. Yes,  Sir. 

1537.  Your  redeemable  preference 
share,  I suppose  you  would  say,  is  for  this 

purpose  rather  like  loan  capital? That 

is  so,  Sir.  We  viewed  redeemable 
preference  shares  and  any  capital  invested 
which  had  a definite  date  of  redemption 
rather  in  the  nature  of  loan  capital;  and 
it  seemed  reasonable  to  us  that  their  voting 
power  could  only  be  exercised  in  particu- 
lar circumstances. 

1538.  We  have  had  evidence  in  support 
of  both  views  before  us,  and  the  question 
really  lies  between  the  conception  of  an 
equity  split  up  amongst  a lot  of  share- 
holders, each  of  whom  ought  to  have  pro- 
portionate voting  powers  as  a matter  of 
fairness— that  is  broadly  your  view,  is  it 
not? — and  then  there  is  the  opposing  view 
that  there  is  no  reason  why  a company 
should  not  create  shares  of  any  kind  it 
pleases,  and  there  is  no  reason  why  a man 
should  not  bind  himself  to  accept  shares 
on  whatever  terms  he  chooses  or  buy 
whatever  shares  he  likes  in  the  market; 
and  on  this  view  it  would  be  an  un- 
warrantable interference  if  such  shares 

were  prohibited  altogether. 1 can 

understand  that  point  of  view,  Sir,  but  I 
do  not  fully  understand  why  anybody 
should  put  that  point  to  a committee  that 
is  dealing  with  company  law,  because  the 
whole  purpose  of  company  law  and  the 
Companies  Act  is  to  regulate  and  to 
control  companies;  the  very  existence  of 
the  law,  one  might  argue,  was  an  infringe- 
ment of  the  liberty  of  businessmen  to 
trade  as  they  wished.  But  it  is  with  the 
public  that  we  thought  this  Committee 
was  concerned,  and  that  is  why  we  made 
that  submission.  We  agree  that  the 
method  of  implementing  the  principle 
that  we  have  enunciated  is  difficult,  but  we 
think  that  it  is  something  which  should  be 
seriously  considered  by  the  Committee  and 
if  possible  some  ways  and  means  should 
be  devised  to  bring  it  into  operation. 
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1539.  And  you  say  the  Committee  that 
is  set  up  to  recommend  reform  of  the  law 
ought  not  to  be  frightened  by  anything 
in  the  law  as  it  stands  today?  You  say 
now  is  the  time  to  alter  it  if  it  is  wrong? 
Yes,  Sir,  that  is  our  view  as  well. 

1540.  Then  the  next  thing  is  have  you 
any  view  as  to  the  use  of  the  words 
“ Chamber  of  Commerce  ” in  the  names 
of  associations?  The  Association  of 
British  Chambers  of  Commerce  have  made 
a recommendation  to  us  on  this  subject. 

Mr.  Stevenson : It  is  a point  of 

confusion  between  our  two  organisations. 
Its  effect  is  not  completely  national,  inas- 
much as  from  the  Midlands  northwards 
at  any  rate  the  two  organisations  are  quite 
definitely  divided  in  both  function  and  in 
name.  Further  south  there  is  a tendency 
for  organisations  irrespective  of  their 
function  to  call  themselves  Chambers  of 
Commerce.  It  has  often  meant,  in  con- 
nection with  committees  similar  to  this 
one,  that  the  National  Chamber  of  Trade 
has  been  left  out,  and  upon  enquiry  we 
have  been  told  that  our  interests  are 
already  being  catered  for  by  the  Chamber 
of  Commerce.  The  National  Chamber  of 
Trade  is  incorporated  under  the  Com- 
panies Act  as  a company  limited  by 
guarantee,  and  an  organisation  wishing 
to  use  the  name  “ Chamber  of  Trade  ” 
must  be  associated  with  us.  I think  that 
would  equally  apply  with  the  Chamber  of 
Commerce.  We  feel  that  if  the  Chamber 
of  Commerce  want  to  insist  on  what  I 
might  term  “ closed  shop  rights  ” for 
their  own  name,  that  is  a matter  for  them; 
we  do  not  wish  to  interfere  with  it. 

1541.  So  you  say  that  if  an  organisation 
chooses  to  describe  itself  as  a Chamber  of 
Commerce,  it  is  quite  free  to  do  so  as  far 

as  you  are  concerned? With  respect, 

not  quite,  Sir.  We  would  much  prefer  it 
to  use  “ Chamber  of  Trade  ” if  it  is  pre- 
ponderantly a traders’  organisation,  but 
with  regard  to  denying  it  the  right  to  use 
“ Chamber  of  Commerce  ”,  we  feel  it  is 
not  within  our  province. 

1542.  The  next  thing  concerns  the 
Registration  of  Business  Names  Act.  Do 
your  members  make  much  use  of  the 

provisions  under  the  Act? Our  advice 

in  reply  to  any  questions  put  to  us  is 
that  compliance  with  the  Act  is  essential. 


We  notice  from  correspondence  many 
cases  where  there  is  an  apparent  breach. 
We  always  call  it  to  the  notice  of  the 
people  concerned  and  advise  them  to 
comply. 

1543.  Looking  at  it  the  other  way,  the 
interests  of  your  members  as  traders — 
how  much  use  do  they  make  of  the 
Registration  of  Business  Names  Act? 
When  they  get  a strange  firm  name  they 
have  never  heard  of,  or  something  like 
that,  do  they  go  and  search  the  Register? 

To  answer  that  I must  rely  on  the 

volume  of  correspondence  that  reaches 
me,  and  I would  say  no. 

1 544.  I am  putting  this  question  for  this 
reason;  this  Register  is  an  extraordinarily 
voluminous  and  cumbersome  affair,  and 
it  presents  almost  impossible  problems, 
I think,  of  indexing  and  so  forth,  and  we 
would  like  to  know  from  the  various 
people  who  have  experience  of  these  things 
how  far  the  service  provided  is  worth  while. 

If  I can  use  the  case  of  the  National 

Chamber  of  Trade  as  an  example,  we 
frequently  search  the  Register  for  particu- 
lar cases. 

1545.  Would  it  meet  your  requirements 
in  any  degree  supposing  the  Register  were 
abolished  but  there  were  provisions  cor- 
responding to  the  existing  ones — with 
any  necessary  modifications — which  re- 
quire true  names  of  the  proprietors  to  be 
exhibited  in  their  places  of  business,  and 
which  require  them  to  put  their  true  names 

on  business  letters? In  other  words 

abolish  the  need  for  actual  registration 
under  the  Act? 

1546.  Yes,  but  put  them  under  a direct 

obligation  to  display  these  things? 1 

think,  Sir — speaking  without  authority, 
basing  an  opinion  on  various  cases  which 
have  been  raised — that  the  Chamber 
would  raise  no  objection  to  the  abolition 
of  the  Register  providing  the  other  con- 
ditions which  you  have  mentioned  were 
still  imposed  upon  the  people  concerned. 

Mr.  Mortlock:  May  I express  an 
opinion  on  that  point?  With  regard  to 
the  Register  of  Business  Names,  I would 
certainly  welcome  its  abolition,  and  I 
think  regulations  such  as  you  have 
suggested  would  be  much  more  useful  not 
only  to  traders  but  to  the  general  public, 
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to  know  with  whom  they  are  dealing. 
Because  the  general  public  will  not  take 
the  time  or  the  trouble  to  search  the 
Register  of  Business  Names,  and  in  my 
experience  the  Register  of  Business  Names 
is  becoming  rather  a farce.  The  small 
traders  generally  do  not  realise  they  have 
got  to  register  if  they  are  trading  in  a 
name  other  than  their  own,  and  it  is 
probably  brought  to  their  notice  years 
afterwards,  and  then  there  is  a long 
correspondence  perhaps  between  their 
banks  or  their  accountants  and  the 
Registrar  as  to  why  this  name  was  not 
registered  ten  years  ago  when  they  first 
commenced  trading. 

1547.  Then  you  get  changes  in  the 

composition  of  the  firm  and  so  on  which 
are  not  registered? Yes,  Sir. 

1548.  And  you  get  people  trading  in 

their  own  name  and  people  trading  in  the 
same  name,  who  are  in  fact  not  of  that 
name,  so  the  information  to  be  got  from 
the  Register  as  it  were  defies  any  reliable 
analysis? 1 agree  with  you  there,  Sir. 

Chairman:  Those  are  all  the  questions  I 
personally  thought  of  asking  you,  but  I 
will  see  whether  any  of  my  colleagues 
would  like  to  put  any  questions  to  you. 

1549.  Mr.  Bingen:  I gather,  Mr.  Mort- 
lock, your  suggestion  is  that  exempt  private 
companies  should  not  be  required  to  file 
balance  sheets  and  profit  and  loss  accounts. 
On  the  other  hand  you  would  not  oppose 
the  suggestion  that  the  accounts  should  be 
audited  by  properly  qualified  auditors  and 
that  a certificate  by  the  auditor  should  be 
filed  in  lieu  of  balance  sheet  and  profit 
and  loss  account.  That  certificate,  of 
course,  would  not  show  to  anybody  who 
searched  the  file  whether  it  had  been 

qualified  in  any  way  by  the  auditors  ? 

I would  suggest,  Sir,  that  the  certificate 
might  be  required  to  state  whether  or  not 
there  was  a qualification,  and  what  the 
qualification  was. 

1550.  It  would  not  show,  of  course, 
even  then  whether  the  company  was 
trading  at  a profit  or  loss,  or  what  its 

asset  position  was  ? No.  As  I tried  to 

explain,  that  is  what  I think  might  be  most 
harmful  to  exempt  private  companies 
trading  as  small  family  businesses — to 
reveal  exactly  what  their  trading  position 
was  to  the  public. 


1551.  Do  you  object  to  exempt  private 
companies  having  to  disclose  their  balance 
sheet  and  profit  and  loss  account  figures 
on  the  ground  that  people  in  the  neigh- 
bourhood would  know  what  Mr.  X’s 
income  was,  or  because  it  would  give 
additional  knowledge  to  some  competitor 
who  might  want  to  plant  a business  next 
door? — —On  both  counts  you  have 
mentioned. 

1552.  What  about  the  question  of  those 
who  give  credit  to  exempt  private  com- 
panies? Your  members  as  retailers  are 
buyers  on  credit  and  sellers  for  cash,  so 
you  may  look  at  it  in  a somewhat  different 

way  than  the  suppliers? Yes,  but  it 

would  surprise  me  if  suppliers  of  these 
smaller  companies  are  going  to  go  to  the 
trouble,  even  if  the  information  is  pro- 
vided, of  finding  out  what  their  last 
balance  sheet  showed  according  to  the 
returns  made  to  the  Board  of  Trade.  I 
think  that  suppliers  allow  credit  purely  on 
experience.  That  is  one  of  the  risks  of 
trade  I would  say,  and  if  there  is  not  any 
question  of  protecting  the  public,  then  I 
do  not  think  there  is  any  need  to  worry 
very  much  about  the  suppliers  of  goods 
to  these  retailers. 

1553.  That  is  one  view.  I may  say  it 
is  in  conflict  with  evidence  we  have  had 
so  far  from  one  other  group  which  was  to 
the  effect  that,  in  insuring  credit  risks,  it 
would  assist  them  if  they  could  see  the 
accounts  of  companies  concerned. — —It 
would  also  be  helpful,  in  giving  credit  to 
individuals,  if  they  knew  all  about  their 
private  affairs,  but  there  has  been  no 
suggestion  that  that  burden  should  be 
placed  on  an  individual’. 

Mr.  Stevenson:  The  supporters  of  the 
last  point  of  view  you  mention  are  trying 
to  get  done  for  them  by  Act  of  Parliament 
something  which  they  themselves  should 
undertake  by  means  of  commercial 
enquiries. 

Mr.  Bingen:  I am  sure  commercial 
enquiries  are  made  anyhow;  this  would  be 
a reinforcement.  There  is  the  question  of 
public  interest;  which  way  that  balance 
lies  is  a matter  which  this  Committee  has 
to  decide  in  due  course,  I was  merely 
trying  to  probe. 

1554.  Mr.  Brown:  May  I refer  to  the 
comment  just  made  by  Mr.  Mortlock. 
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Surely  there  is  a difference  between  the 
private  individual  trading  who  has  un- 
limited personal  liability — his  credit  can 
reasonably  be  judged — and  the  same 
private  individual  whose  credit  is  good  but 
who  may  be  trading  through  a company 
whose  credit  may  not  be  good?  There  is 

quite  a difference. Mr.  Mortlock : I 

agree  that  certainly  in  law  there  is  a 
difference;  whether  in  practice  it  is  so 
great  as  has  been  suggested  I am  very 
doubtful. 

1555.  In  the  majority  of  cases  it  is  not 
different;  but  you  have  to  deal  with  the 

exceptional  case. Y es,  but  whether  or 

not  it  is  a good  thing  to  bring  in  legislation 
to  cover  the  exceptions  I do  not  know — 
I have  not  got  a legal  mind. 

1556.  Dealing  with  the  question  of  the 

exempt  private  companies,  you  empha- 
sised that  the  bulk  of  them  are  small 
companies,  and  I think  you  mentioned 
most  retailers  having  a turnover  not 
exceeding  £5,000.  Would  it  be  acceptable, 
from  your  point  of  view,  if  the  larger 
company  were  drawn  into  the  net  by 
limiting  the  exemption  to  small  com- 
panies?  That  figure  of  £5,000  referred 

to  all  types  of  small  retail  trading  estab- 
lishments, not  limited  companies.  We 
have  not  considered  this,  but  I think  I 
would  say  that  if  a workable  dividing  line 
could  be  drawn,  then  that  would  be  a 
fair  proposal.  If  an  exempt  private 
company  became  overgrown,  then  it 
would  lose  its  exemption.  If  a method  of 
measuring  that  could  be  devised,  I am 
sure  that  there  would  be  no  opposition 
from  the  National  Chamber  of  Trade,  but 
I think  it  would  be  extremely  difficult — I 
believe  this  has  been  considered  in  the 
past. 

1557.  Mr.  Lumsden : May  I ask  you 
about  two  points  from  your  memoran- 
dum? One  is  on  directors’  duties.  You 
say: — 

“ Directors’  duties  should  be  more 
clearly  defined  in  respect  of  their  fiduciary 
responsibility  to  shareholders  and  credi- 
tors.”. 

How  would  you  envisage  that  could  be 

done? This  is  a difficult  question  to 

answer.  We  quite  frankly  felt  that  direc- 
tors over  a large  field  do  not  appreciate 
all  the  fiduciary  responsibilities  that  direc- 
torship incurs.  How  to  make  them 


understand  them  is  very  difficult  unless  it 
would  be  possible  so  to  recast  the  Com- 
panies Act  to  set  out  in  one  section — even 
if  it  meant  repetition  of  other  sections — the 
responsibilities  of  directors  quite  clearly. 
It  might  also  be  possible,  whenever  noti- 
fication of  a directorship  is  made  to  the 
Registrar,  for  the  Registrar  to  send  to  the 
private  address  of  the  director  concerned 
an  understandable  letter  pointing  out  that 
there  are  responsibilities  attached  to 
directorship,  and  perhaps  calling  his 
attention  to  the  relevant  sections  of  the 
Act.  I think  it  is  quite  possible  that  the 
reaction  to  that  would  be  that  many 
directors  would  not  understand  what  it 
was  all  about  but  they  would  go  to  their 
advisers  to  find  out,  and  then  they  would 
have  explained  to  them  their  responsibili- 
ties under  the  Act.  I would  not  have 
thought  it  a difficult  matter  for  the 
Registrar,  whenever  directorships  are 
notified  to  him,  to  send  automatically  to 
the  address  of  the  director  some  kind  of 
notification  of  the  kind  I have  mentioned. 

1558.  It  would  be  difficult  to  be  com- 
prehensive, would  it  not? It  would 

when  changes  in  directorships  take  place. 
But  at  least  it  might  be  done  whenever  a 
new  company  was  formed.  Here  again 
our  main  concern  is  with  the  smaller 
companies.  When  a new  company  is 
formed  that  is  an  exempt  private  company, 
very  often  the  individuals  concerned  do 
not  appreciate  the  responsibilities  involved 
in  directorship. 

1559.  It  would  be  difficult  to  be  compre- 
hensive in  setting  out  all  their  duties. 

I would  not  suggest  that  that  should  be 
done,  but  I envisage  a general  letter 
dealing  with  responsibilities,  and  in  that 
letter  reference  being  made  to  the  relevant 
sections  of  the  Companies  Act — merely 
the  numbers  of  the  sections,  not  detailing 
them,  so  that  the  persons  concerned  if 
they  had  no  knowledge  of  the  Companies 
Act  would  possibly  go  to  legal  advisers 
and  say,  “ What  is  all  this  about?”,  and 
it  could  be  explained  to  them.  Not  an 
ideal  solution  by  any  means,  but  just  one 
suggestion. 

1560.  Under  disclosure  of  ownership 
and  control  you  say : — 

“ In  the  case  of  public  companies  bene- 
ficial ownership  of  shares  should  be 
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disclosed  in  the  animal  return  submitted 
to  the  Registrar.”. 

I am  not  quite  clear  how  the  company 
itself  would  get  the  information . to  put  in 
the  annual  return.  Do  you  envisage  that 
every  shareholder  would  inform  the  com- 
pany as  to  the  beneficial  ownership? 

I think  we  mainly  had  in  mind  directors, 
and  you  will  see  we  have  made  another 
submission  with  regard  to  directors’ 
shareholdings,  that  they  should  be  dis- 
closed in  the  annual  report  of  the  com- 
pany, and  that  information  would  then 
obviously  become  available.  In  our 
original  submission  we  did  not  restrict  our 
suggestion  about  disclosure  of  beneficial 
ownership  to  directors’  shareholdings,  but 
obviously  from  an  administrative  point  of 
view  it  would  have  to  be  restricted  to 
directors. 

1561.  Mr.  Mackinnon : There  is  one 
privilege  which  an  exempt  private  com- 
pany enjoys — being  able  to  lend  money  to 
its  directors.  Has  the  National  Chamber 
of  Trade  any  observations  to  offer  on 
whether  that  is  a privilege  which  should  or 
should  not  be  preserved  if  it  were  decided 
to  preserve  exempt  private  companies? 
1 think  we  have  not  really  any  com- 
ment to  make,  but  I do  not  think  there 
would  be  any  objection  if  that  privilege 
were  retained. 

1562.  May  I just  put  one  other  matter 
to  you?  You  said  that  if  the  privilege  of 
exemption  from  lodging  accounts  was 
withdrawn,  it  would  not,  in  practice,  be 
of  much  assistance  to  creditors,  because 
no  trader  would  bother  to  go  and  look  at 
the  file  at  Bush  House  to  look  up  his 

customers? 1 was  referring  rather  to 

the  public. 

1563.  Would  it  not  be  fair  comment  on 
that  that  the  trade  protection  societies 
would  be  able  to  set  up  a body  which 
would  make  examinations  and  be  in  a 
position  to  circulate  cases  of  what  ap- 
peared to  be  bad  credit  worthiness  to  their 

own  members  in  a particular  trade? 

I think  that  is  a point,  but  I think  it  is 
outweighed  by  the  other  points  I have 
been  making. 

1564.  Professor  Gower : In  the  memo- 
randum of  evidence  of  the  Association  of 
British  Chambers  of  Commerce  they 


suggested  there  was  at  the  moment  con- 
fusion between  what  was  a Chamber  of 
Commerce  and  what  was  a Chamber  of 
Trade,  and  this  was  aggravated  because 
associations  were  allowed  to  register  with 
the  name  of  “Association  of  Trade  and 
Commerce  ” or  “Association  of  Com- 
merce and  Trade  ”.  They  have  suggested 
that  that  should  be  banned  and  that  such 
organisations  should  be  required  to  be 
either  “ Chambers  of  Commerce  ” or 
“ Chambers  of  Trade  ”,  and  the  decision 
as  to  which  they  were  should  depend  upon 
whether  or  not  they  were  basically  con- 
trolled by  retailers.  Have  you  any  views 

on  that? Mr.  Stevenson : You  say  that 

the  Association  of  British  Chambers  of 
Commerce  object  to  registrations  in  the 
dual  name.  I do  not  know  of  any  that  are 
registered  under  the  Companies  Act. 
There  are  many  organisations,  but  they 
are  mostly  unincorporated  organisations,, 
trading  under  the  dual  name.  From  our 
own  point  of  view  we  would  quite  natur- 
ally prefer  clarity,  but  we  do  not  feel  that 
we  can  object  to  someone  using  someone 
else’s  name. 

1565.  That  is  the  problem.  If  they  were 
not  registered  under  the  Companies  Act 
would  they  have  to  register  under  the 

Business  Names  Act? No,  Sir,  they 

are  non-profit  making. 

1566.  So  no  registration  is  required  and 
there  is  no  control  whatever  over  the  name 

at  the  moment? That  is  the  position 

at  the  moment.  If  the  use  of  the  word 
“ Commerce  ” were  to  be  controlled, 
could  it  be  controlled — I ask  a question, 
Sir — outside  of  the  scope  of  the  Com- 
panies Act?  We  would  like  clarity.  But 
we  are  not  of  the  opinion  that  it  should 
be  made  a matter  for  compulsion  under 
the  Companies  Act  for  unincorporated 
organisations. 

1567.  Mr.  Watson:  You  have  talked 
about  the  benefit  of  limited  liability  so 
far  as  the  exempt  private  company  is 
concerned.  Are  you  prepared  to  admit 

there  is  a benefit  there? Mr.  Mortlock: 

Yes. 

1568.  And  I gather  that  your  principal 

objection  to  the  filing  of  returns  by 
exempt  private  companies  centres  round 
the  disclosure  of  private  information  con- 
cerning the  remuneration  of  the  pro- 
prietors ? 1 think  that  that  is  an 
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objection  certainly;  I do  not  think  it  is 
the  only  objection  there  is. 

1569.  I thought  you  attached  consider- 
able importance  to  it. Yes,  I do. 

1570.  I was  interested  in  your  proposal 
that  all  exempt  private  companies  should 
have  qualified  auditors,  and  I wondered 
whether  there  was  some  possible  area  of 
compromise  between  your  views  and  those 
of  the  other  witnesses  who  claim  that  this 
exemption  should  be  removed.  Supposing 
it  were  enacted  that  an  exempt  private 
company  were  required  to  file  its  balance 
sheet — without  the  accompanying  notes 
concerning  directors’  remuneration — and 
could  if  it  wished  also  file  its  profit  and 
loss  account.  Would  you  regard  that  as 
going  some  way  to  meet  your  objection? 

Personally  I would  say  that  that 

proposal  would  meet  the  objection  in 
some  cases  but  not  in  others.  It  is  quite 
possible  that  the  balance  sheet  would 
provide  information  to  private  people  or 
competitors  that  would  be  unfair  to  the 
directors  of  that  company.  The  balance 
sheet  looked  at  intelligently  should  tell 
anybody  inspecting  it  quite  a lot  about  the 
year’s  trading,  about  die  capital  position 
and  about  the  previous  year  as  well  if  the 
regulations  in  the  Companies  Act  are 
properly  complied  with.  I do  not  think 
that  merely  requiring  publication  of  the 
balance  sheet  would  overcome  our 
objections. 

1571.  But  the  object  of  doing  this  would 
be  in  order  to  provide  information  for 
those  who  are  dealing  with  the  company 
as  to  what  its  financial  position  is  and  how 
it  compared  with  a year  ago.  Is  there  any 

real  objection  to  that? 1 think  it  has 

been  suggested — perhaps  a kind  of  com- 
promise on  this — that  the  objections  I 
have  made  would  not  be  valid  if  the 
company  had  grown  out  of  the  family 
business  stage  and  had  increased  beyond 
that  so  that  it  was  a matter  of  concern  to 
more  than  the  original  proprietors.  Then 
I would  say  that  die  exemption  should  be 
removed.  But  I think  that  if  you  are 
going  to  submit  a balance  sheet  you  may 
as  well  go  all  the  way  and  submit  a profit 
and  loss  account  as  well,  because  under 
the  regulations  in  the  Companies  Act  to 
my  mind  it  is  the  balance  sheet  that  is  the 
valuable  document  and  not  die  profit  and 
loss  account. 


1572.  The  overriding  consideration 
surely  is  that  the  proprietors  have  put  all 
they  have  got  into  their  company — or 
nearly  all — and  at  the  same  time  are  able 

to  trade  with  limited  liability. Yes,  but 

surely  if  they  have  put  all  they  have  got 
into  it  their  liability  is  not  limited  because 
it  would  mean  that  a large  amount  of  the 
liabilities  were  represented  by  loans  made 
to  the  company  by  the  directors — that  is 
the  families  themselves.  And  I think  it 
is  wrong  to  suggest  that  the  only  advan- 
tage of  a limited  company  is  this  question 
of  limited  liability;  and  it  is  wrong,  I 
think,  for  anybody  to  suggest  that  the  only 
reason  a person  forms  one  is  in  order  to 
escape  personal  liability.  I do  not  think 
that,  in  any  case  that  I have  dealt  with, 
that  has  been  a consideration. 

1573.  I see.  Of  course  there  are  con- 
siderations of  taxation  which  enter  into  a 

matter  of  this  kind  as  well. Yes.  But 

the  Inland  Revenue  are  quite  able  to  look 
after  themselves  without  going  to  the 
Registrar  of  Companies  for  a copy  of  the 
accounts. 

1574.  Professor  Gower:  If  all  they  want 
is  the  advantages  of  incorporation  other 
than  limited  liability,  they  could  form  an 
unlimited  company.  Have  you  ever 

known  that  to  happen  ? No,  I have  not, 

unless  you  are  referring  to  partnerships, 
of  course. 

1575.  No,  I was  not.  I was  referring 
to  cases  where  they  have  incorporated. 
It  is  always  done  with  limited  liability,  is 

it  not? It  would,  I think,  be  not  very 

businesslike  if  you  were  forming  a limited 
company  and  were  told  of  the  various 
advantages,  and  you  said  “ There  is  one 
advantage  I do  not  want  ”.  I think  it  is 
only  natural  if  there  is  an  advantage 
attaching  to  registration  or  incorporation 
that  a person  would  take  it  and  not 
voluntarily  throw  it  away. 

1576.  But  if  this  Committee  were  to 

recommend  that  if  they  incorporate  with 
limited  liability  then  they  must  disclose 
their  profit  and  loss  account  and  balance 
sheet,  a small  company  with  unlimited 
liability  would  still  be  able  to  maintain  its 
privacy.  The  latter  would  get  all  the  other 
advantages  except  limited  liability  which 
you  have  said  you  do  not  regard  as  of 
paramount  importance? 1 agree. 
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1577.  Mrs.  Naylor.  Some  people  have 
suggested  it  is  too  easy  and  too  cheap  to 
incorporate.  Do  you  think  it  is  too 

cheap? I do  not  see  how  you  are 

going  to  decide  whether  it  is  too  cheap 
or  not;  it  is  dependent  on  what  services 
are  being  rendered.  If  you  mean  are  the 
stamp  duties  too  high  or  too  low,  I think 
they  are  quite  high  enough.  I do  not 
think  it  is  too  cheap  in  that  respect  But 
like  any  other  professional  service  that  is 
rendered,  a person  usually  receives  what 
he  pays  for,  and  if  he  forms  a company 
cheaply  it  probably  has  not  been  done 
very  well. 

1578.  The  annual  maintenance  of  the 
company  can  be  done  for  a few  shillings 
a year,  can  it  not?  Then  there  is  an 

annual  return. 1 would  not  say  that 

the  annual  return  is  the  only  expenditure 
involved  in  the  maintenance  of  a company. 
In  order  to  keep  a non-trading  company 
alive  it  is  necessary  to  submit  an  annual 
return,  and  that  return  can  be  filled  m 
presumably  by  the  directors  or  the  secre- 
tary and  submitted  to  the  Registrar  for 
5j.  but  I do  not  think  that  is  “ gettmg 
things  on  the  cheap  ” at  all.  In  connec- 
tion with  annual  returns,  it  seemed  to  us 
(purely  from  the  administrative  pomt  oi 
view)  rather  unnecessary  that  exempt 
private  companies,  whose  directorships 
and  shareholdings  change  very  little  from 
year  to  year,  should  have  each  year  to 
send  in  a return  with  all  particulars  just 
the  same  as  in  the  previous  year.  And  we 
would  suggest,  in  the  case  of  exempt 
private  companies,  that  where  there  is  no 
change,  a certificate  of  no  change  might 
be  accepted  instead  of  an  annual  return. 


It  would  save  everybody  a lot  of  work. 

It  could  be  incorporated,  if  the  suggestion 
were  adopted,  with  the  proposed  certificate 
from  the  qualified  auditor  with  regard  to 
the  audit  of  the  accounts.  That  is  only 
a small  suggestion,  but  it  seems  to  me  that 
the  files  of  the  Companies  Registration 
Office  must  be  bulging  with  annual 
returns.  Our  proposal  would  help  then- 
storage  problem  and  it  would  also  help, 
of  course,  the  secretary  and  directors  of  the 
exempt  private  companies. 

1 579.  Are  there  any  conditions  of  mem- 
bership for  joining  the  National  Chamber 

of  Trade? Mr.  Stevenson'.  An  interest 

in  the  subject,  a requirement  that  the 
person  is  a principal  in  trade,  but  we  do 
not  make  exhaustive  enquiries;  we  rely 
upon  the  information  given  to  us  and  we 
require  him  to  be  proposed  within  the 
membership  of  the  Chamber;  the  Board  of 
Management  has  the  right  of  acceptance 
or  refusal. 

1580  You  would  expect  them  to  be 

respectable  people? We  would  not 

apply  for  an  annual  renewal  fee  if  they 
were  not. 

1581.  Would  many  of  your  members 
be  companies  whose  shares  were  quoted 

on  the  Stock  Exchange? No,  very, 

very  few. 

Chairman:  Gentlemen,  I think  those 
are  all  the  questions  we  have  to  put  to 
you.  I repeat  we  are  much  obliged  to 
you  all  for  coming  here  today  and  helping 
us  with  your  memorandum  and  also  with 
your  oral  evidence.  Thank  you  very 
much. 


(The  witnesses  withdrew.) 


w_  A F Hull  Mr  C W.  Aston,  Sir  John  Brocklebank,  Bt.,  Mr.  F.  Charlton, 
ia£,  Mr.  H.  E.  Gorick,  C.B.E.,  and  Mr.  Roy  Hill  called  and  examined 


1582.  Chairman:  Gentlemen,  we  are 
much  obliged  to  you  for  coming  to  help 
us  today.  Mr.  Hull,  Mr.  Aston,  Sir  John 
Brocklebank,  Mr.  F.  Charlton  and  Mr. 
Mann  you  are  all  members  of  the  General 
Council  of  British  Shipping;  and  Mr. 
Hull  is  Chairman  of  Ellerman  Lines 
Limited.  Mr.  Aston  is  a Director  of  the 


Peninsular  and  Oriental  Steam  Naviga- 
tion Company,  Sir  John  Brocklebank  is 
Chairman  of  Cunard  Steamship  Com- 
pany Limited,  Mr.  Charlton  is  Chairman 
of  Furness,  Withy  and  Company  Limited, 
and  Mr.  Mann  is  a Director  of  Buries 
Markes  Limited.  Also  present  are  the 
Joint  Secretaries  of  the  General  Council, 
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Mr.  Gorick  and  Mr.  Hill.  Are  those 
particulars  right? Mr.  Hull'.  Yes,  Sir. 

1583.  Gentlemen,  before  we  begin  our 
discussion  I should  tell  you  the  position 
about  publication,  which  is  this:  a ver- 
batim record  of  these  proceedings  is  being 
taken  and  a transcript  will  be  sent  to  you 
to  enable  you  to  verify  its  accuracy.  This 
record,  together  with  your  memorandum, 
will  be  published  as  soon  as  possible  after 

this  meeting.  Is  that  all  clear? Mr. 

Hull : I think  possibly  your  questions 
may  be  put  in  such  a way  that  we  would 
have  to  give  information  which  we  would 
like  regarded  as  confidential.  If  we  are 
to  give  you  the  fullest  assistance  we  must 
obviously  mention  names  of  countries 
and  possibly  other  things  which  we  would 
not  like  to  appear  in  print.  We  wonder 
whether  it  would  be  possible.  Sir,  if  we 
do  find  ourselves  in  that  position,  to 
look  at  the  evidence  we  had  given,  to  see 
whether  some  of  it  could  be  left  out  of  the 
official  report. 

1584.  There  is  some  difficulty  from  our 
point  of  view.  You  are  interested  in  a 
particular  accounting  exemption  and  at 
some  stage  the  Committee  will  have  to 
decide  whether  that  ought  to  be  continued 
or  not.  It  is  hardly  reasonable  to  expect 
the  Committee  to  state  its  view,  whether 
in  favour  of  your  Council  or  not,  without 
stating  the  evidence  on  which  it  is  based. 
That  would  obviously  cause  comment  and 
would  not  be  right. 

But  I do  not  know  if  this  helps  you  at 
all:  as  far  as  my  questions  are  concerned, 
they  do  not  refer  to  any  particular  figures, 
any  particular  places  or  any  particular 
ships.  They  are  simply  questions  on  the 
principles  involved.  Have  you  any  objec- 
tion to  the  publication  of  those? 

None,  Sir,  at  all.  I was  merely  trying  to 
stress  the  point  that  some  of  the  evidence 
we  might  give  would  be  affecting  par- 
ticular places  in  the  world. 

Chairman : I think  the  Committee 

should  consider  this  point,  and  perhaps 
therefore  you  would  withdraw.  I am 
sorry  to  put  you  to  that  trouble. 


The  witnesses  accordingly  withdrew  and 
after  the  Committee  had  discussed  the 
matter  in  private  session  the  witnesses 
were  recalled. 


1585.  Chairman : Gentlemen,  the  Com- 
mittee’s decision  is  that  your  submissions 
on  questions  of  general  principle  and  the 
grounds  stated  in  a general  way  in  support 
of  your  arguments  must  be,  it  seems  to  us, 
made  public;  but  we  think  that  support- 
ing figures  are  in  a different  position.  We 
fully  understand  that  you  want  to  be  able 
to  present  your  case  to  the  best  advantage. 
Therefore  so  far  as  supporting  figures  or 
actual  details  are  concerned  we  are  pre- 
pared to  receive  them  on  the  footing  that 
they  are  to  be  confidential  and  not 

published. Mr.  Hull : Thank  you  very 

much,  Sir.  Please  understand  that  we  are 
not  trying  to  be  obstructive  in  any  way 
at  all. 

1586.  May  I take  it  you  still  rest  your 
case  for  exempting  shipping  companies 
from  the  obligation  to  disclose  reserves 
on  the  sole  ground  of  national  interest? 
Yes,  Sir. 

1587.  The  sole  ground — that  is  how  it 

was  put,  I think,  in  1947? Yes,  Sir. 

1588.  That  is  to  say,  you  think  that  the 

obligation  to  disclose  would  be  detri- 
mental to  the  interests  of  British  shipping, 
and  anything  detrimental  to  British  ship- 
ping must  be  contrary  to  the  national 
interest? Quite  definitely. 

1589.  Of  course  there  are  other  forms 

of  undertakings  or  concerns  which  are 
allowed  a similar  exemption.  In  particu- 
lar there  are  banking  and  insurance 
companies ; but  in  those  cases,  as  I under- 
stand it,  the  persons  interested  in  the 
question  of  disclosure  or  non-disclosure 
are  not  merely  shareholders,  but  they 
include  customers,  that  is  to  say  depositors 
at  the  banks,  and  policy  holders,  so  far 
as  insurance  companies  are  concerned, 
and  it  is  for  the  protection  of  those,  it  may 
be  said,  that  the  privilege  of  non-dis- 
closure was  given  to  bodies  such  as  those. 
Can  you  point  to  anyone  interested  in  the 
shipping  industry  to  whom  similar  con- 
siderations can  be  applied? We  would 

say.  Sir,  that  any  company  which  is 
engaged  in  foreign  trade  would  need  this 
protection  because  some  foreign  countries, 
having  shipping  of  their  own,  try  to 
prevent  us  from  having  any  share  of  the 
trade  that  can  be  taken  away  from  us. 
They  are  always  anxious  to  find  out  how 
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we  stand  and  they  are  very  anxious  indeed 
to  know  our  strength. 

The  Order  was  regarded  as  being 
essential,  Sir,  in  1948,  and  it  is  even  more 
essential  now  when  competition  from  all 
over  the  world  has  grown  very  consider- 
ably indeed ; and  indeed  certain  countries 
now  have  a mercantile  marine  of  their 
own  which  they  did  not  possess  in  1948. 
Whatever  reasons  were  judged  adequate 
for  granting  this  exemption  in  1948  must 
be  stronger  now,  because  we  are  in  a much 
more  vulnerable  position  than  ever  before. 

1590.  How  does  it  help  you?  I fully 
appreciate  your  difficulties  and  the  impor- 
tance of  the  work  you  do.  But  how  does 
it  help  your  business  to  stand  up  against 
foreign  competition,  to  have  these  secret 

reserves? To  give  you  an  example,  we 

are  fighting  two  foreign  companies, 
neither  of  which  is  aided  by  the  State 
directly  but  each  of  which  has  indirect 
State  aid.  They  are  doing  their  very  best 
to  deprive  us  of  any  share  of  their  trade 
that  they  can  take,  and  it  would  be  most 
important  to  them  and  indeed  extremely 
helpful  if  they  were  able  to  study  our  profit 
and  loss  accounts — not  necessarily  our 
balance  sheets,  but  our  profit  and  loss 
accounts — and  see  how  successful  we 
were,  firstly  in  making  a profit;  and 
secondly  in  how  we  dispose  of  that  profit, 
as  to  whether  we  are  writing  down  our 
ships  or  indeed  putting  sums  to  reserve 
which  could  be  used  as,  shall  we  call  it,  a 
fighting  fund  to  prevent  other  countries 
making  too  many  inroads  in  our  trade, 
which  is  of  course  quite  vital  for  Britain. 

It  is  a matter  of  such  importance,  Sir — 
in  the  case  of  my  own  Company  we  trade 
all  over  the  world — that  I would  regard  it 
as  quite  disastrous  if  we  had  to  make  such 
disclosures  as  would  give  these  foreign 
companies  information  about  how  suc- 
cessful we  were  in  our  trade. 

1591.  Or  how  unsuccessful  ? Quite, 

Sir. 

1592.  Then  to  take  up  the  other  side  of 
the  argument,  one  finds  various  pro- 
fessional bodies  and  individuals  concerned 
with  the  protection  of  investors  claiming 
that  as  a result  of  this  exemption  share- 
holders are  prevented  from  ascertaining 
the  true  financial  status  of  the  company 
at  the  date  of  the  balance  sheet  and  from 
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receiving  a true  statement  each  year  of 
the  profits  earned,  prepared  on  a con- 
sistent basis.  The  shareholders  in  other 
words  are  prevented  from  having  a proper 

account — or  so  it  is  put. 1 am  afraid  I 

cannot  agree  with  that  at  all,  Sir.  An 
Exemption  Order  does  not  mean  that  you 
produce  accounts  which  do  not  show  the 
true  state  of  affairs  of  your  company  at  a 
certain  date.  They  may  not  show  them 
in  as  great  detail  as  some  shareholders 
would  desire:  if  that  is  so,  a shareholder 
has  only  to  attend  the  annual  meeting  and 
ask  questions,  which  have  to  be  answered 
by  the  chairman.  I do  not  think  it  is  a 
valid  reason  at  all.  This  is  a matter  of 
national  interest,  Sir,  not  of  the  investing 
public. 

1593.  You  say  in  effect,  the  share- 
holders do  get  true  and  fair  accounts  ? 

Certainly,  Sir. 

1594.  Even  with  this  non-disclosure, 

and  you  say  also,  I suppose,  that  in  any 
case  the  considerations  of  national  interest 
should  outweigh  any  deprivation  of  the 
shareholders  in  that  respect? Cer- 

tainly, Sir. 

1595.  That  is  how  you  put  it,  is  it? 
How  far  would  you  be  prepared  to  carry 
this?  Would  you  say  that  for  the  pur- 
poses of,  for  example,  a take-over  bid,  the 
concealment  of  reserves  might  not  produce 

an  unfair  result? 1 imagine,  Sir,  in  a 

take-over  bid  the  company  doing  the 
taking  over  would  demand  the  fullest  in- 
formation before  it  made  any  bid  of  any 
sort.  If  the  bid  was  insufficient  then 
clearly  it  would  be  the  duty  of  the  board 
of  the  company  being  taken  over  to  tell 
their  shareholders  the  truth. 

1596.  You  would  say  that  was  a special 

case,  I suppose  ? 1 have  never  been  the 

subject  of  a take-over,  Sir,  so  I really  do 
not  know  the  machinery.  Might  I ask 
Mr.  Aston  here.  Sir? 

Mr.  Aston : I have  never  been  the 
subject  of  a take-over  bid  either,  Sir,  nor 
do  I intend  making  one,  so  I cannot  speak 
from  experience.  I imagine  full  dis- 
closure would  have  to  be  made. 

1597.  The  point  wrapped  up  in  that 
question  is  this:  it  is  clear,  is  it  not,  that 
the  effect  of  having  a secret  reserve  is  to 
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make  the  company  appear  to  be  rather 
worse  off  than  it  really  is? I agree. 

1598.  Would  not  that  facilitate  an  in- 
cursion by  speculators  into  the  shipping 
share  market  with  a good  chance  of  buy- 
ing shares  below  their  true  value  because 
the  shareholder  does  not  find  out  their 

true  value  from  accounts? Mr.  Hull : 

As  far  as  that  is  concerned,  Sir,  surely  it 
is  not  our  function  to  consider  the 
speculator  ? As  far  as  shipping  companies 
are  concerned  they  want  to  attract  the 
type  of  shareholder  who  stays  with  the 
company  because  he  thinks  it  is  a good 
one,  well  managed  and  sound.  I feel  the 
question  of  the  speculator  wishing  to 
make  a quick  profit  should  not  be  really 
discussed  in  connection  with  the  Exemp- 
tion Order  which,  as  I have  said,  is  a 
matter  of  national  interest. 

1599.  Yes,  but  it  is  not  unknown  in 
other  markets  at  all  events  for  somebody 
to  find  a line  of  shares  where  it  appears  to 
him  likely  that  the  balance  sheet  value, 
and  probably  the  market  value,  will  be 

lower  than  it  ought  to  be. 1 suppose 

that  is  quite  true,  Sir. 

1600.  It  is  analagous  to  the  case  where  a 
company  has  some  land  or  buildings, 
which  have  appreciated  enormously  in 
value  but  are  still  carried  in  the  company’s 
books  at  a quite  inadequate  price — pre- 
1914  or  something  of  that  kind.  I am  not 
saying  it  is  a good  argument  but  one  of 
the  arguments  put  forward  is  that  that 
state  of  affairs,  which  has  an  analogy  in 
your  case  I should  have  thought,  would 
assist  an  operator  of  that  kind  in  getting 

the  shares  cheaply. Surely,  Sir,  there  is 

a perfectly  good  safeguard  for  any  share- 
holder because  the  board  of  the  company 
is  in  duty  bound  to  give  its  shareholders 
correct  advice  on  the  value  of  their 
capital;  and  indeed  in  a case  like  that  to 
which  you  have  referred  the  board  would 
disclose  the  hidden  assets,  if  there  were 
any.  This  would  enable  the  existing 
shareholders  either  to  resist  or  accept  a 
take-over  bid.  It  is  a matter  for  the  in- 
dividual surely.  Sir. 

1601.  You  say,  supposing  an  individual 
received  an  offer  for  his  shares  and  he 
wrote  and  asked  the  advice  of  the  directors 
as  to  what  he  should  do,  the  directors 


would  give  him  their  view  as  to  the  value 
of  the  shares  and  that  view  of  course 
would  take  account  of  any  secret  reserves  ? 

• Indeed,  Sir. 

1602.  Then  there  is  a point  about  the 
Peninsular  and  Oriental  Company  which  I 
would  like  to  hear  about.  I am  not  sure 
we  have  our  facts  right,  but  it  has  been 
suggested  to  us  that  the  Peninsular  and 
Oriental  line  has  in  fact  disclosed  its 
reserves  in  its  consolidated  accounts  and 

that  this  has  had  no  adverse  effect. 

Mr.  Aston:  That  is  correct,  Sir.  I think 
perhaps  it  would  help  this  Committee  if  I 
briefly  recounted  our  experience  of  the 
working  of  the  Exemption  Order.  For 
the  first  few  years  after  the  Order  was 
made  we  made  full  use  of  it.  We  dis- 
closed our  profits  only  after  making  pro- 
vision for  deferred  repairs  and  transfers  to 
contingency  reserves,  and  we  included 
contingency  reserves  with  the  sums  owing 
to  creditors. 

Then  there  came  a period  when  we  were 
under  attack  in  this  country  because  our 
critics  said  the  management  was  inefficient 
because  we  could  not  earn  a reasonable 
rate  of  profit  on  the  capital  employed. 
On  the  other  hand  we  were  in  trouble  in 
Australia,  being  criticised  for  making  too 
much  profit  out  of  the  Australians. 
Clearly,  both  of  those  criticisms  could  not 
be  true,  and  we  felt  it  was  probably  better 
to  disclose  the  whole  position,  which  we 
did,  and  have  done  for  the  last  five  years. 
In  doing  that,  obviously  we  gave  very 
careful  consideration  to  the  question  of 
foreign  competition  and  we  concluded 
that,  with  figures  of  our  size  covering  the 
operations  of  over  three  hundred  ships 
trading  to  all  parts  of  the  world,  our 
figures  could  convey  no  valuable  informa- 
tion to  our  foreign  competitors. 

It  is  quite  wrong  to  conclude  from  that, 
that  we  do  not  value  the  Order.  If  you 
go  to  the  files  at  Bush  House  and  turn  up 
die  accounts  of  some  of  our  subsidiary 
companies  trading  on  particular  routes, 
you  will  find  there  that  full  use  is  made  of 
the  Order,  and  I should  be  very  sorry 
indeed  if  we  had  to  disclose  the  full 
profits  or  losses  of  some  of  our  sub- 
sidiaries which  trade  on  specialised  routes 
where  the  foreigner  is  only  too  anxious  to 
know  what  our  results  are. 
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1603.  So  that  you  apply  the  exemption 

or  not,  according  to  local  conditions  ^ 

Yes. 

1604.  I am  much  obliged.  I think  that 
clears  that  point  up.  The  Cohen  Com- 
mittee, on  whose  report  the  Companies 
Act,  1948,  was  founded,  considered  the 
question  of  disclosure  of  reserves.  They 
suggested  that  one  reason  for  requiring 
such  disclosure  was  to  help  to  dissipate 
any  suggestion  that  hidden  profits  were 
being  accumulated  by  industrial  concerns 
to  the  detriment  of  consumers  and  those 
who  worked  for  industry.  Then  one  may 
add  to  that  that  the  Trade  Union  Congress 
have  informed  this  Cqmmittee  that  unions 
are  hampered  in  their  negotiations  when 
they  have  no  financial  information  on  the 
basis  of  which  they  can  make  a judgment 
of  the  company’s  ability  to  pay,  and  they 
refer  to  the  exemption  afforded  to  shipping 
companies  as  a case  in  point.  What  would 
you  say  about  that?  Do  you  think  you 

are  the  objects  of  any  such  criticism? 

Mr.  Hull:  First  of  all  may  I say  that 
shipping  is  in  a category  entirely  by  itself. 
We  have  depressions  which  are  not  ex- 
perienced by  other  industries.  We  have 
them  more  frequently;  and  indeed  I 
would  probably  be  right  if  I said  that  for 
every  two  years  of  good  trading  we  have 
about  five  bad  years.  For  that  reason  we 
have  to  put  aside  as  much  as  we  can  to 
reserve  to  help  us  over  the  bad  times 
That  is  peculiar,  I suggest,  to  the  ship- 
owning  industry.  So  far  as  trade  unions 
are  concerned,  I would  like  to  point  out 
me  Seamen’s  Union  has  just  made  the 
finest  settlement  made  in  Great  Britain 
since  the  war.  They  did  not  question 
whether  we  had  the  ability  to  pay. 

1605.  So  you  do  not  think  anything  of 

that  ? 1 think  nothing  of  it  at  all.  Sir. 

1606.  Then  the  next  point — nearly  all 
these  are  against  you  but  you  must  not 
regard  them  as  views  held  by  the  Com- 
mittee; we  are  merely  trying  to  get  at  the 
pros  and  cons.  It  has  been  suggested  that 
the  exemption,  so  far  from  operating  in 
the  national  interest,  has  in  fact  operated 
to  prejudice  the  national  interest.  The 
argument  in  support  of  that  is  that  non- 
disclosure of  reserves  has  fostered  ineffi- 
ciency and  wasteful  use  of  assets  in  the 


shipping  industry,  because  it  has  enabled 
directors  to  conceal  from  their  share- 
holders the  low  rate  of  return  which  has 
been  earned,  after  proper  provision  for 
replacements. Nobody  but  a ship- 

owner could  make  a remark  like  that,  and 
no  shipowner  would  be  so  stupid  as  to 
do  so.  It  is  quite  a nonsensical  remark 
Forgive  my  saying  so,  but  it  is  absurd. 

1607.  It  is  absurd  to  suggest  non-dis- 
ciosure  of  reserves  has  fostered  inefficiency 
or  is  used  as  a cloak  for  inefficiency  ? You 

of  course  repel  that? It  is  quite  the 

reverse.  Sir. 

16°8.  You  will  appreciate  that  we  have 
had  a lot  of  evidence  and  views  from  all 
quarters,  and  that  point  is  one  of  the 
points  we  have  unearthed  from  our  very 
considerable  supply  of  contributions  of 
written  evidence,  so  we  thought  it  right 
to  put  it. Indeed,  Sir,  I am  not  com- 

plaining in  any  way. 

1609.  Then  I think  you  would  agree  to 

the  proposition  that  a strong,  stable 
shipping  mdustry  is  vital  in  the  national 
mterest.  You  would  agree  to  that,  would 
you  not? Certainly,  Sir. 

1610.  Then  you  distinguish  between 
lair  and  unfair  competition,  but  I suppose 
the  obligation  to  disclose  would  be 
equally  adverse  in  its  effect  as  regards  any 
competition,  would  it  not,  so  far  as  you 
are  concerned?— — It  is  very  difficult  to 
distinguish  what  is  fair  and  what  is  unfair 
competition.  Sir.  We  have  to  meet  com- 
petition in  a great  number  of  forms. 
There  is  flag  discrimination. 

The  United  States  have  brought  in  a 
ruling  that  50  per  cent,  of  all  Aid  cargoes 
and  any  cargo  financed  in  one  way  or 
another  by  the  United  States  Government 
should  be  carried  in  American  ships.  In 
some  cases  the  ruling  provides  that  the 
remaining  50  per  cent,  will  be  available  to 
the  ships  of  the  aid-receiving  country. 
No  British  shipowner  has  any  chance  at 
all  of  any  of  that  cargo.  In  the  case  of 
India  these  Aid  or  government-financed 
cargoes  represent  a very  substantial  part 
of  the  trade  between  the  United  States  and 
India  and  any  of  the  50  per  cent,  which  the 
Indians  cannot  carry  goes  back  to  the 
American  ships,  which  means  the  British 
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shipowner  is  up  against  what  we  consider 
unfair  competition. 

1611.  And  you  say  you  are  aided  in 
meeting  that  competition,  as  far  as  you  do 

meet  it,  by  non-disclosure  of  reserves  ? 

I do  not  really  think  so,  Sir,  because  com- 
petition is  either  met  or  it  is  not  met  and  I 
do  not  think  the  American  government  or 
indeed  any  other  government  would  alter 
their  laws  because  they  thought  one  ship- 
ping company  did  not  disclose  the  amount 
put  into  reserve.  I really  do  not  think  the 
Order  itself  affects  unfair  competition. 
Fair  competition  is  in  another  category. 
If  a man  is  able  to  run  a ship  better  than 
you  can,  provide  a faster,  better  service, 
he  takes  the  cargo  away  from  you.  That 
is  fair  competition.  In  that  case  I would 
say  non-disclosure  of  reserves  definitely 
helps,  when  you  are  up  against  what  is 
called  ordinary  fair  competition. 

1612.  Unfair  competition  encountered 
abroad  by  exporting  concerns  in  this 
country  may  be  of  more  or  less  the  same 
order  as  the  expedients  of  which  you 
complain.  W ould  any  exporting  company 
be  in  the  same  kind  of  difficulties  as 

shipping  companies? 1 really  do  not 

think  I am  competent  to  answer  that 
question,  Sir.  I think  any  company  in 
competition  with  companies  domiciled 
abroad  would  naturally  not  wish  to  give 
those  companies  any  information  which 
would  make  its  task  more  difficult  in 
maintaining  the  exports  of  this  country. 
I am  not  an  export  expert  so  I think  my 
remarks  cannot  be  regarded  as  very 
accurate.  I would  have  thought  they 
wanted  the  same  thing  as  we  do. 

1613.  You  say  there  may  be  exporting 

companies  experiencing  difficulties  com- 
parable to  yours,  but  do  you  say,  for  that 
reason,  there  is  no  reason  why  they  should 
not  have  exemption? None  at  all,  Sir. 

1614.  Then,  as  regards  discrimination 
in  the  shape  of  foreign  legislation  ensuring 
that  goods  imported  into,  or  exported 
from  a country  are  carried  in  ships  of  that 
country — that  is  what  I mean  by  dis- 
crimination— how  would  you  be  aided  in 
combating  that  through  non-disclosure  of 

reserves  ? We  could  not,  Sir.  The  only 

way  we  can  be  aided  is  by  action  of  Her 
Majesty’s  Government.  It  is  largely  a 
governmental  matter,  as  I mentioned  just 


now,  where  in  the  United  States  the 
government  passed  a decree  that  50  per 
cent,  of  cargo  must  be  carried  in  American 
ships.  Disclosure  cannot  stop  that. 

1615.  Then  as  regards  subsidies,  which 

is  another  difficulty,  the  same  line  of 
argument  I think  applies  to  them,  does  it 
not? Exactly,  Sir. 

1616.  There  is  only  one  more  matter  I 
want  to  ask  you  about  and  that  is  about 
the  accounts  that  British  shipping  com- 
panies have  to  file  in  foreign  countries. 
There  is  apparently  some  embarrassment 
occasioned  there  as  to  the  form  of  accounts 

which  have  to  be  made  out. Mr.  Aston : 

Some  countries  require  foreign  companies 
carrying  on  business  there  to  file  accounts 
in  accordance  with  the  law  of  the  country. 
In  doing  that  they  are  following  the 
example  of  our  own  Companies  Act,  but 
I understand  in  practice  the  Board  of 
Trade  do  not  carry  out  the  full  measure 
of  the  requirements  in  our  Act  and  do  in 
practice  accept  the  accounts  of  any  foreign 
company  in  the  form  in  which  they  are 
prepared  in  the  country  of  incorporation. 
I think,  therefore,  it  would  be  a much 
better  example  to  foreign  countries  if  our 
Act  said  that  foreign  companies  shall  be 
required  to  file  the  accounts  which  they 
prepare  for  their  own  domestic  purposes 
and  in  accordance  with  their  own  domestic 
law  with,  if  you  like,  such  modifications 
as  the  Board  of  Trade  may  require  of 
them;  rather  than  putting  it  in  the  way  it 
is  in  the  Act  at  present,  that  they  shall 
comply  with  our  Act,  subject  to  modifica- 
tions. Section  410  provides  that  “ every 
oversea  company  shall  . . . make  out  a 
balance  sheet  . . . and  if  the  company  is 
a holding  company,  group  accounts,  in 
such  form  and  containing  such  particulars 
and  including  such  documents,  as  under 
the  provisions  of  this  Act ...  it  would,  if 
it  had  been  a company  within  the  meaning 
of  this  Act  have  been  required  to  make 
out  . . . But  this  provision  is  made 
“ subject  to  any  prescribed  exceptions 

I think  it  would  be  much  better  if  that 
Section  was  the  other  way  round  and  said 
that  every  foreign  company  shall  be 
required  to  file  with  the  Board  of  Trade 
the  accounts  which  it  prepares  under  its 
own  domestic  legislation  with  such  modi- 
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fications  as  may  be  prescribed  in  particular 
cases. 

Chairman : Yes,  I follow  you. 

1617.  Then  amongst  the  documents 
which  you  have  submitted  to  the  Com- 
mittee there  is  a memorandum  of  the 
23rd  January,  1947,  which  is  your  original 
application  for  exemption,  and  I would 
like  to  read  part  of  it  because  it  seems  to 
me  to  summarise  your  case  very  well.  It 
is  on  page  3 of  that  document,  which  is 
an  annex  to  your  present  memorandum, 
and  it  is  this: 

“ The  General  Council  feels  convinced 
that  the  application  to  the  shipping  indus- 
try of  the  requirements  of  the  first 
schedule  relative  to  ‘ provisions  * is  against 
the  competitive  interest  of  the  shipping 
industry  and  therefore  against  the  national 
interest.  It  holds  this  view  most  strongly 
and  most  sincerely.” 

This  is  the  passage  I think  seems  to  me 
to  put  your  case  very  succinctly: 

“ It  believes  that  such  disclosure,  especi- 
ally when  compulsorily  made  at  a time  of 
depression  when  the  resources  of  the 
shipping  companies  had  been  depleted  and 
were  attenuated,  would  be  of  real  help  to 
their  foreign  competitors  who  are  under 
no  similar  obligation  to  put  their  cards 
on  the  table.  It  is  also  undesirable  to 
make  such  disclosure  in  a time  of  strength 
as  in  certain  circumstances  it  would  indi- 
cate to  the  foreigner  profitable  trades  into 
which  to  break,  or  tonnage  of  a particular 
type  to  develop.  The  industry  asks  the 
Board  of  Trade  to  leave  it  the  right  to 
make  in  its  accounts  such  provision  for 
liabilities  and  contingencies  as  it  deems 
necessary,  in  such  a manner  that  its 
foreign  competitors  may  be  left  to  guess  at 
the  degree  of  hidden  strength  and  at  all 
events  may  not  have  disclosed  to  them  a 
condition  of  weakness,  if  such  temporar- 
ily exists.” 

Does  that  fairly  summarise  the  views 
you  hold  today? Mr.  Hull : Yes,  Sir. 

Chairman : It  seems  to  me  to  put  it  quite 
concisely  and  clearly,  if  I may  say  so. 
Gentlemen,  those  are  all  the  questions  I 
have  in  mind  to  ask  you,  but  I expect 
some  other  members  of  the  Committee 
would  like  to  ask  you  a question  or  two. 


1618.  Mr.  Bingen : I find  it  hard  to  see 
exactly,  if  you  are  not  showing  voyage 
accounts  or  things  to  that  degree  of  detail, 
why  the  disclosure  of  your  full  figures 
should  give  such  valuable  information  to 
your  foreign  competitors.  I would  have 
assumed  the  Americans,  the  Italians  and 
the  Greeks  had  a pretty  good  knowledge 
of  which  routes  were  remunerative  and 
which  were  not,  and  that  you  were  sub- 
jected to  this  sort  of  competition  in  any 

event. Some  routes,  it  is  quite  correct 

to  say,  are  remunerative,  and  some  are 
not.  But  it  is  very  difficult  to  tell  how  far 
that  goes.  It  is  very  difficult  to  find  the 
line  of  demarcation  between  a remunera- 
tive and  an  unremunerative  route.  I 
think  it  is  quite  right  to  say  our  competi- 
tors can  get  a lot  of  information  from  the 
first  item  on  the  debit  side  of  the  profit 
and  loss  account.  You  take  your  net 
profit  and  start  making  your  allocations. 
We  are  allowed  to  have  an  omnibus  phrase 
which  says,  depreciation  of  ships,  pro- 
visions, transfers  to  reserves — which  may 
be  any  figure  at  all.  If  our  competitors 
realised  that  a company  was  able  to  put 
a sum  to  reserve  which  was  very  much 
greater  than  expected,  they  would  realise 
that  an  attack  on  that  particular  company 
could  be  launched  either  by  way  of 
persuading  their  own  government  to  grant 
a subsidy  to  a domestic  shipping  company, 
or  indeed  some  other  form  of  discrimina- 
tion which  might  make  it  extremely  diffi- 
cult for  a British  company  to  continue  to 
make  a profit. 

1619.  I can  see  that,  in  the  case  of  the 

company  which  has  very  few  ships,  all 
sailing  on  the  same  line.  But  take  a larger 
company,  P.  and  O.,  or  Cunard,  which 
has  a world  trade:  would  this  disclosure 
of  your  figures,  after  seeing  the  appro- 
priations to  reserves,  really  give  much 
further  information  about  particular  voya- 
ges ? As  to  particular  voyages,  no. 

1620.  Routes? Sir  John  Brockle- 

bank : Sir,  I think  I can  answer  this  very 
simply  by  an  illustration.  In  one  particu- 
lar trade  we  have  two  companies  against 
us,  both  private,  and  we  cannot  find  any- 
thing out  about  them  whatever,  and  I 
would  give  my  right  hand  to  know  what 
their  resources  are.  It  could  alter  our 
entire  policy.  If  we  thought  they  were 
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pretty  thin  then  we  might  be  prepared  to 
have  a rate  war.  It  is  as  simple  as  that. 
But  we  do  not  know,  and  they  do  not  show 
any  signs  of  going  off  by  themselves. 
Your  whole  policy  can  be  determined  by 
the  resources  of  the  opposition. 

1621.  Could  I ask  what  the  position  is 
in  other  countries?  You  are  obviously 
anxious  not  to  disclose  more  than  you 
have  to,  to  your  foreign  competitors.  Can 
one  go  to  the  accounts  of  American 
shipping  companies  and  find  out  whether 

they  are  running  successfully? The 

answer  is  that  the  public  companies  have 
to  disclose  everything,  which  is  a great 
help  to  us.  It  is  as  simple  as  that.  The 
passenger  conference  across  the  Atlantic 
is  a unanimous  conference  on  alteration 
of  rates  and  so  on — matters  have  to  be 
agreed  by  everybody.  There  are  26  lines 
in  it.  If  one  particular  line  gets  very 
awkward,  the  conference,  knowing  their 
resources  or  lack  of  them,  could  call  their 
bluff  because  the  only  resort  that  line  has 
is  to  resign  from  the  conference,  and  if 
they  know  the  rest  of  the  conference  have 
any  resources  it  will  not  do  that. 

1622.  I quite  see  it  would  be  an  advan- 
tage to  the  shipping  companies  and  in  the 
national  interest  that  they  should  continue 
on  a remunerative  basis  and  not  show 
strength  or  weakness  to  competitors. 
Mind  you,  all  industry  has  this  competi- 
tion if  it  is  concerned  in  overseas  trade 
and  has  not  this  protection.  Is  not  the 
other  angle  to  be  considered  too,  namely 
the  interest  of  investors  who  may  buy 
shares  in  the  market  (or  you  may  want  to 
make  an  issue  at  any  time) — does  not  the 
public  interest  then  demand  sufficient  dis- 
closure to  enable  the  investor  or  potential 
investor  to  have  a real  appreciation  of 

where  he  is  putting  his  money? Mr. 

Hull : I think  the  answer  to  that,  Sir,  is 
that  if  anybody  issues  a fraudulent  pros- 
pectus he  goes  to  jail.  If  you  ask  for 
money  you  must  issue  a prospectus  giving 
the  state  of  the  company. 

1623.  I think  you  misunderstood  my 
question.  You  would  not  be  publishing 
anything  untrue  if  you  were  giving  the 
same  figures  as  appear  under  the  present 

Exemption  Order. 1 think  you  would 

not  persuade  the  public  to  invest  in  your 
company  unless  you  made  a full  dis- 


closure. It  is  as  simple  as  that.  As  far  as 
the  public  is  concerned,  before  they  ven- 
ture their  money  in  a concern  at  all  they 
usually  demand  the  fullest  knowledge  of 
the  resources  of  that  company  and  the 
chances  of  making  a profit,  and  I think 
that  the  company  making  the  issue  would 
have  a very  small  chance  of  raising  the 
money  they  wanted  if  the  prospectus  did 
not  give  that  information. 

Mr.  Aston : Sir,  I am  quite  sure  the 
Exemption  Order  applies  only  to  balance 
sheets  and  profit  and  loss  accounts,  not  to 
prospectuses. 

1624.  The  prospectus  would  only  refer 
to  the  profits  as  disclosed  in  the  profit  and 

loss  account. 1 think  if  the  prospectus 

is  issued  to  the  public  it  has  to  disclose 
everything.  If  it  is  to  shareholders  only, 
I do  not  think  it  need  be  a prospectus  in 
the  same  sense. 

. 1625.  I quite  agree.  You  are  quite 
right  on  that.  I assume  by  and  large  the 
object  of  the  Exemption  Order  is  so  that 
you  can  set  aside  provisions  to  reserve  in 
good  years  and  not  disclose  your  profits. 
The  converse  may  also  apply,  but  the 
objective  being  to  build  up  your  strength 
against  competitors.  If  that  were  being 
carried  to  excess  so  that  shares  of  ship- 
ping companies  in  the  market  were  stand- 
ing at  a figure  below  their  real  value,  is 
there  not  a possibility — although  Mr. 
Aston  has  said  he  has  never  been  the 
subject  of  a take-over  or  made  a take-over 
bid — that  you  might  get  foreign  com- 
panies bidding  for  control  of  main  British 
lines,  which  would  be  contrary  to  the 

national  interest? Mr.  Hull : Surely 

our  accounts,  profit  and  loss  or  balance 
sheet,  do  not  hide  strength  at  all?  We  do 
not  hide  the  amounts  we  allocate,  we 
merely  do  not  detail  them.  The  strength 
of  any  company  must  be  shown  in  the 
accounts  or  the  auditors  would  not  sign 
them,  and  the  profit  and  loss  account 
must  be  a true  statement  of  that.  Any 
movement  from  reserve  has  to  be  shown 
in  the  accounts;  and  in  bad  times,  if  we 
have  to  make  transfers  from  reserves,  that 
would  have  to  be  shown  in  the  profit  and 
loss  account. 

1626.  Mr.  Brown:  It  would  seem  to  me 
the  main  argument  is  this:  exemption 


F 


321 


(81361) 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


2%th  October , 1960]  mr.  a.  f.  hull,  mr.  c.  w,  aston,  sir  John 

BROCKLEBANK,  BT.,  MR.  F.  CHARLTON,  MR.  J.  A.  MANN, 
MR.  H.  E.  GORICK,  C.B.E.,  AND  MR.  ROY  HILL 


[Continued 


must  be  some  loss  to  the  shareholders, 
but  in  your  view  it  is  overridden  by  the 

national  interest?. 1 do  not  think  the 

shareholders  lose  at  all.  I think  it  would 
be  right  to  say  that  in  the  case  of  any  com- 
pany which  has  a quotation  on  the  Stock 
Exchange,  the  market  value  of  its  shares 
is  measured  firstly  by  profitability,  which 
of  course  is  disclosed,  and  secondly  by  the 
strength  of  the  company’s  reserves,  what- 
ever they  may  be;  and  the  fact  that  we 
do  not  detail  those  reserves  or  how  our 
allocations  are  set  aside  and  to  which 
particular  reserve,  does  not  alter  the  value 
of  the  shares  as  quoted  on  the  Stock 
Exchange,  nor  harm  the  shareholder  in 
any  way  whatsoever.  This,  as  I made 
clear  earlier  on,  is  done  purely  in  the 
national  interest  and  to  protect  us  against 
foreign  competition.  So  far  as  we  are 
concerned  we  have  no  difficulty  or  doubts 
whatsoever  about  revealing  anything  to 
the  British  public. 

1627.  It  seems  to  me  to  imply  that  the 
exemptions  you  have  enable  you  to 
mystify  the  foreign  competitor  but  that 
you  do  not  mystify  the  British  share- 
holder.  No,  Sir,  I do  not  think  it  is  a 

question  of  that  at  all.  “ Mystify  ” is 
perhaps  a wrong  word,  if  you  will  forgive 
me.  It  is  non-disclosure  of  vital  informa- 
tion. So  far  as  the  shareholder  is  con- 
cerned, as  I have  said  before,  he  is  mainly 
looking  to,  firstly,  how  profitable  the 
company  has  been  able  to  show  itself, 
and  secondly  how  its  free  reserves  show 
up  in  comparison  with  the  issued  ordinary 
capital;  and  that  is  shown  in  our  accounts 
whether  there  is  the  Exemption  Order  or 
not.  The  British  shareholder  is  in  no 
doubt  whatsoever  what  is  the  strength  of 
the  company  he  is  proposing  to  invest  his 
money  in. 

1628.  I have  some  doubts  in  examining 
the  accounts  to  form  a view  as  to  the 
profitability  and  I can  only  say,  Sir,  that  I 
cannot  agree  with  you.  You  may  disclose 
your  gross  profits  and  make  deductions 
from  them  in  an  omnibus  item.  Some  of 
those  deductions  we  would  say  are  neces- 
sary deductions,  some  of  them  are  free 
reserve  deductions.  If  you  do  not 
separate  them  I cannot  tell  whether  they 
are  not  all  necessary  deductions.  I can 
only  assume  that  what  is  left  is  the  net 


profit.  Your  own  case  I think  is  that  in 
certain  years  you  make  large  profits  and 
in  other  years  you  make  very  little  profit 
or  a loss,  but  you  do  not  tell  the  share- 
holders the  extent  to  which  those  varia- 
tions occur?— That  is  true. 

1629.  Then  the  shareholder  does  not 
know  in  a good  year  how  much  you  are 
earning,  and  in  a bad  year  how  little  you 

are  earning  ? All  I can  say  is  that  if  he 

goes  to  the  annual  meeting  and  gets  up 
and  asks  the  Chairman,  he  will  be  given 
all  the  information  he  wants. 

1630.  If  the  Chairman  is  prepared  to 
give  that  information  in  a meeting,  which 
will  be  published,  why  is  it  refused  in  the 

accounts? He  does  not  wish  it  to  be 

published  but  he  cannot  refuse  a question 
of  that  sort  put  by  a shareholder. 

1631.  I should  have  thought  the  answer 
of  the  Chairman  would  be,  “this  is  a 
matter  which  is  subject  to  exemption  under 
the  Companies  Act  and  I am  sorry  I 

cannot  answer  it  ”. If  the  shareholder 

got  up  and  asked  what  amounts  had  been 
transferred  to  reserve,  I do  not  think  the 
Chairman  of  the  company  would  be  able 
to  shelter  behind  the  Exemption  Order; 

I may  be  quite  wrong. 

Mr.  Charlton'.  I would  not  go  quite 
as  far  as  my  friend  Mr.  Hull  here  because 
I would  claim  relief  from  supplying  cer- 
tain information  because  we  have  this 
Exemption  Order  and,  I think,  quite 
rightly  too.  There  are  a lot  of  questions 
asked  at  annual  meetings  which  are 
merely  asked,  if  I may  say  so,  just  out  of 
pure  curiosity  and  have  no  other  purpose. 

I think  the  best  way  to  explain  it  is  that 
it  is  a matter  for  the  Chairman  at  each 
individual  meeting  to  deal  with  as  he 
think  best  in  the  interests  of  the  company 
and  having  regard  to  the  type  of  share- 
holder asking  the  question.  Personally  I 
have  never  experienced  any  difficulty  on 
this  particular  matter. 

1632.  That  I can  understand,  It  would 
seem  clear,  if  you  did  answer  questions  of 
that  kind,  you  would  have  defeated  the 

purpose  of  the  exemption. 1 agree.  If 

you  analyse  the  accounts  at  the  annual 
meeting  this  of  course  would  all  be 
reported,  as  you  rightly  say,  and  that  of 


322 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


28 th  October,  1960]  mr.  a.  f.  hull,  mr.  c.  w.  aston,  sir  john 

BROCKLEBANK,  BT.,  MR.  F.  CHARLTON,  MR.  J.  A.  MANN, 
MR.  H.  E.  GORICK,  C.B.E.,  AND  MR.  ROY  HILL 


course  is  what  a lot  of  the  financial  papers 
hope  will  happen  one  of  these  days:  I 
hope  it  will  not  because  I strongly  believe 
it  would  do  infinite  harm  to  the  industry 
as  a whole  and  to  the  country. 

1633.  And  in  times  of  prosperity  there- 
fore the  shareholder  will  not  know  how 

much  more  profit  has  been  earned  ? 

In  times  of  prosperity  he  is  usually  well 
looked  after  in  the  shape  of  a reasonable 
dividend,  and  he  knows  perfectly  well  that 
shipping  is  subject  to  these  cycles  of  good 
years  and  bad  years — unfortunately,  more 
bad  years  than  good  years.  I think  they 
are  all  satisfied  that  the  profitable  years 
must  take  care  of  the  lean  years. 

1634.  Nevertheless,  quite  apart  from 
take-over  bids,  individual  shareholders 
will  from  time  to  time  sell  their  shares  and 
it  may  well  be  that  the  market  price  does 

not  represent  the  true  value. That 

might  apply  to  any  industry. 

1635.  That  is  a subject  this  Committee 

is  considering. If  I may  say  so,  when 

you  get  down  to  Stock  Exchange  transac- 
tions I suppose  we  are  all  very  much  in 
the  same  boat.  Mr.  Hull:  The  directors 
of  a ship-owning  company  are  in  duty 
bound  to  do  the  best  they  can  in  the 
interests  of  their  shareholders;  and  I 
think  anybody  who  invests  money  in  the 
ship-owning  industry  is  very  brave  and 
as  he  is  brave  he  will  obviously  place  trust 
and  confidence  in  the  board.  It  is  not  a 
question  of  trying  to  do  a shareholder 
down  or  deprive  him  of  anything  to  which 
he  is  entitled.  A man  who  has  given  his 
life  to  shipping  does  learn  that  you  cannot 
at  all  times  distribute  a dividend  that  will 
please  the  shareholders,  for  the  simple 
reason  that  you  have  to  set  aside  so  much 
against  the  depression  which  will  inevit- 
ably come.  But  at  all  times  we  do  our 
very  best  to  ensure  that  British  shipping 
continues  to  exist.  We  cannot  always 
ensure  that  it  is  profitable.  If  we  were 
unable  to  make  it  continue  to  exist,  then 
this  country  would  be  in  a very  sad  state 
of  affairs  indeed. 

1636.  With  regard  to  the  questions  you 
have  already  answered  as  to  the  harm  this 
disclosure  might  do,  I think  I can  see  that 
in  a particular  line  where  large  profits  are 
being  made,  perhaps  unduly  large  for  the 


time  being,  you  would  have  difficulty  with 
your  customers  on  the  other  side.  In  a 
case  where  you  are  currently  making  large 
profits  or  losses,  is  the  argument  also  that 
that  disclosure  would  encourage  the  com- 
petitors of  that  nation  to  attack  you  par- 
ticularly strongly  ? Yes,  Sir. 

1637.  The  question  of  inefficiency  of 
directors  was  mentioned.  One  of  the 
suggestions  put  to  this  Committee  about 
industry  generally — not  specially  shipping 
— is  that  more  disclosure  should  be  given 
about  assets  and  profits,  particularly 
assets,  so  that  some  measure  can  be  taken 
of  the  efficiency  of  the  management  of 
particular  companies:  if,  in  the  case  of 
one  company,  profits  as  a proportion  of 
the  assets  (at  their  true  net  value)  are  not 
comparable  with  those  of  another  company 
in  the  industry,  the  argument  is  that  there 
must  be  some  inefficiency  and  something 
should  be  done  about  it.  That  argument 
could  apply  to  shipping  companies,  at 
least  between  one  company  and  another, 
and  between  one  country’s  shipping  an 
another  country’s  shipping.  It  woul( 
from  an  economist’s  point  of  view,  creal 
a measure  if  there  is  criticism  to  be  madi 

You  will  not  expect  me  to  agree  tha\ 

ship-owning  directors  are  inefficient. 

1 638.  But  of  course  some  of  them  could 

be? Of  course  it  is  quite  obvious  that 

it  could  happen:  but  if  a ship-owning 
company  does  not  make  the  profits  the 
shareholder  or  anybody  else  thinks  it 
should  have  made,  it  is  probably  for 
reasons  of  trade.  Most  trade  these  days 
is  governed  by  politics.  One  country  finds 
that  it  has  not  sufficient  foreign  exchange 
to  buy  British  motor  cars  or  other  foreign 
goods  and  stops  buying,  and  immediately 
the  shipowner  is  affected.  That  is  not  a 
question  of  inefficiency  but  of  fluctuation 
in  world  trade,  and  that  is  what  causes  a 
shipowner  either  to  make  money  or  not 
to  make  money.  He  can  only  give  a 
service  and  wait  for  the  trade  to  come  to 
him.  He  cannot  create  trade.  It  is 
nothing  to  do  with  the  efficiency  or 
inefficiency  of  the  directors  that  there  are 
fluctuations  in  the  shipping  industry. 

1639.  The  question  was  raised  of  pros- 
pectuses just  now.  I am  not  sure,  but  the 
implication  was  that  in  a prospectus  full 
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disclosure  would  have  to  be  given.  Does 
that  mean  you  do  not  mind  giving  dis- 
closure in  a prospectus,  or  that  as  a result 
of  that  there  never  will  be  a prospectus  ? 
;What  you  are  saying  is,  if  a ship- 
owning company  issued  a prospectus, 
would  it  be  able  to  persuade  the  public  to 
invest  in  such  a hazardous  enterprise? 

1640.  Not  quite.  I understood  you 
agreed,  if  you  issue  a prospectus,  you 
would  have  to  make  full  disclosure.  You 
say  you  object  to  making  full  disclosure; 
therefore  either  you  would  never  issue  a 
prospectus,  or  it  would  not  be  quite  full 

disclosure? Mr.  Charlton'.  Well,  it 

would  not  be  quite  full  disclosure. 

Chairman : The  last  paragraph  of  the 
Shipping  Companies  Exemption  Order, 
1948,  provides  that:  “nothing  in  this 
Order  shall  be  taken  to  exempt  a com- 
pany from  complying  with  the  require- 
ments of  the  Act  relating  to  prospec- 
tuses, statements  in  lieu  of  prospectuses, 
or  offers  of  shares  or  debentures  for  sale  ”. 
So  shipping  companies  are  no  better  off 
than  anybody  else  in  this  respect. 

Mr.  Mackinnon:  Under  Section  39,  if 
the  shares  are  to  be  quoted  on  the  Stock 
Exchange,  they  can  get  a certificate  of 
exemption  from  compliance  with  the  full 
prospectus  requirements  of  the  Act;  so 
it  is  conceivable  that  a shipping  company 
would  not  have  to  disclose  in  a prospectus 
the  information  which  it  is  exempted 
from  disclosing  in  its  accounts. 

Mr . Richardson : There  probably  would 
not  be  a prospectus  at  all  in  the  case  of  an 
established  company. 

1641.  Mr.  Brown:  In  connection  with 
the  Exemption  Order,  is  there  any  require- 
ment for  additional  disclosure  to  the 

Board  of  Trade? Yes,  Sir.  Indeed 

we  have  to  make  the  fullest  disclosure  to 
the  Board  of  Trade  in  whatever  form  they 
require,  and  to  the  taxation  authorities  as 
well  of  course. 

1642.  Mr.  Lumsden : We  heard  that 
P.  and  O.  do  not  take  advantage  of  the 
Order,  and  the  reasons  were  explained. 
Are  there  many  other  shipping  companies 
that  do  not  take  advantage  of  the  Order? 

— — I believe  there  are  quite  a number, 
Sir.  It  is  a question  of  course  of  where 


they  trade  and  whether  they  wish  to  take 
advantage  or  not.  I could  not  tell  you 
what  percentage  of  shipping  companies  do 
not  take  advantage  of  the  Order. 

1643.  But  you  would  feel  there  is  a 
special  reason  in  all  the  cases  in  which  the 

Order  is  not  invoked? 1 would  have 

thought  any  company  which  really  feels 
that  it  has  any  advantage  at  all  in  having 
the  Order  should  be  allowed  to  take 
advantage  of  it.  If  any  company  con- 
siders that  the  Order  is  of  no  real  value 
they  need  not  use  it.  I know  of  one  or  two 
shipping  companies  which  publish  their 
accounts  in  the  very  greatest  detail.  They 
do  not  wish  to  take  advantage  of  the 
Order.  But  so  far  as  I am  concerned  I 
would  like  to  say,  if  there  is  one  shipping 
company  to  whom  it  is  going  to  be  of 
advantage  nationally  to  have  this  Order 
then  the  Order  should  be  retained. 

1644.  Professor  Gower : I want  to  be 
quite  sure  I have  fully  understood  the 
case.  Is  your  case  against  full  disclosure 
based  upon  the  fact  that  this  would  give 
valuable  information  to  foreign  competi- 
tors about  the  profitability  of  particular 
shipping  lines,  or  is  it  based  upon  the  fact 
that  it  would  be  valuable  to  them  because 
they  would  know  what  reserves  you  have 
to  replace  tonnage;  or  is  it  based  on  both 9 
Both,  Sir. 

1645.  As  regards  the  first  of  those,  you 
would  concede  I think  that  similar  argu- 
ments would  apply  to  any  company  which 
had  a large  overseas  business,  and  not 

only  to  shipping  companies? 1 think 

so. 

1646.  The  fact  remains  that  no  other 
type  of  company,  apart  from  banking  and 
insurance,  has  this  exemption,  nor  have 

they  asked  for  it  ? If  we  may  go  back 

in  history,  I think  an  amendment  was 
moved  to  the  Companies  Bill  in  the  House 
of  Lords  that  shipping  should  be  included, 
and  indeed  it  was  the  intention  then  that 
shipping  should  be  specifically  mentioned 
in  the  1948  Companies  Act;  but  the  Act 
eventually  provided  for  very  much  wider 
exemption  than  was  originally  intended. 
The  fact  that  insurance  and  banking  are 
specifically  mentioned  in  the  Companies 
Act  has  really  very  little  to  do  with  the 
matter. 
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1 647 . What  I meant  was  that  in  addition 

to  insurance  and  banking  there  must  be 
large  numbers  of  other  concerns  with 
international  trade  equally  affected  by 
this  argument;  Imperial  Chemical  Indus- 
tries, Unilever  and  so  on. 1 would 

have  thought  so,  but  I am  really  not 
competent  to  speak  about  anything  but 
shipping. 

1648.  As  regards  the  second  point, 
replacement  of  tonnage,  could  it  not  be 
argued  that  if  it  is  in  the  national  interest 
that  shipping  companies  should  be  in  a 
position  to  replace  their  tonnage,  this  is  a 
matter  for  the  Government  to  look  to ; and 
if  it  is  in  the  national  interest  they  will 
give  a subsidy,  as  indeed  they  recently 

have  to  Cunard? 1 think  I would  ask 

you  to  excuse  me  from  discussing  subsi- 
dies, on  which  the  Policy  Committee  of 
the  General  Council  are  reporting  to  the 
Government  at  the  present  moment.  If 
I may  be  excused  from  anticipating  what 
the  industry  is  going  to  say,  I would  be 
very  grateful. 

1649.  My  point  is  twofold.  First,  is  it 
true  that  the  only  way  of  replacing  tonnage 
today  is  out  of  your  reserves?  _ If  the 
Government  take  the  view  that  it  is  in  the 
national  interest,  presumably  they  will 

see  you  are  in  a position  to  do  it? 1 

am  sorry,  I am  not  sufficiently  in  the 
confidence  of  the  Government  to  know  if 
that  is  what  they  feel. 

1650.  Secondly,  if  it  be  a fact  that  the 
Government  is  making  subsidies  for  this 
purpose,  as  they  have  in  at  least  one  case 
recently,  will  it  really  be  valuable  to 
foreign  competitors  to  know  what  your 
reserves  are?  They  will  say — “these 
people  may  appear  weak  but  in  fact  they 
will  get  their  tonnage  replaced  because  the 
British  Government  will  give  them  a 

subsidy  Tonnage  replacement  is  not 

the  whole  problem.  Reserves  are  set  aside 
for  a great  number  of  purposes  and 
tonnage  replacement  is  provided  out  of 
the  wear  and  tear  provisions  one  sets 
aside;  but  if  the  replacement  reserves  are 
not  sufficient  to  replace  the  existing  ship 
the  balance  has  to  be  found,  say  out  of 
special  reserves,  if  the  company  is  to 
carry  on. 

1651.  Your  argument  is  that  _ the 
national  interest  demands  these  things. 


What  I was  suggesting  is,  if  the  interests 
of  shareholders  demand  something  dif- 
ferent, is  it  not  for  the  Government 
perhaps  to  tackle  this  problem  in  a 

different  way? Sir  John  Brocklebank : 

I think  you  have  missed  the  most  impor- 
tant point,  if  I may  say  so.  The  reserves 
are  for  hard  times,  and  a company’s 
policy  in  a conference  can  be  vitally 
affected  by  the  strength  of  the  opposition 
and  its  own  strength.  If  a hungry  wolf 
turns  up  from  the  blue  and  attacks  the 
trade,  and  you  do  not  know  his  strength 
and  he  does  not  know  yours,  neither  side 
quite  knows  how  long  the  other  can  go 
on.  If  the  other  side  do  not  quite  know 
what  you  have  in  reserve  it  is  of  great  value 
to  you — it  is  really  psychological— 
because  they  think  twice  before  they  will 
have  a row. 

1652.  Sir  George  Erskine : Would  it  be 
true  to  say  that  the  reserves  could  be  in 
any  form  at  all  on  the  other  side  of  the 
balance  sheet,  but  what  matters — so  far 
as  a company’s  strength  is  concerned — 
is  its  liquid  assets;  what  it  has  in  cash  to 
fight  a battle,  or  to  replace  tonnage.  The 
reserves  may  be  in  a form  that  cannot 

help  the  company  at  all? That  is  true, 

but  the  little  bit  of  unknown  does  help. 

Mr.  Hull:  I think  Professor  Gower 
brought  in  other  large  international 
organisations.  I venture  to  suggest  that 
that  does  indicate  a slight  misconception 
of  what  our  business  is.  The  ships  that 
have  the  benefit  of  this  Order  are  wholly 
in  foreign-going  trades.  They  have  no 
home  trade  whatever  and  many  of  them 
are  solely  dependent  upon  one  particular 
trade.  If  that  goes,  they  have  nothing  else 
to  fall  back  on  because  they  cannot  get  in 
anywhere  else.  Other  large  international 
organisations  have  home  markets,  and  if 
they  cannot  sell  their  goods  in  France 
they  can  sell  them  in  Holland — they  can 
advertise.  Do  not  forget  shipping  com- 
panies cannot  create  trade  but  can  only 
carry  what  trade  is  there. 

1653.  Professor  Gower:  But  there  are 
surely  other  concerns  in  exactly  the  same 
position  ? The  British  American  T obacco 

Company,  for  example. That  may  be. 

I think  another  important  point  is  that 
there  are  a number  of  shipping  companies 
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whose  trade  is  solely  concerned  with  what 
we  call  “ cross  ” trades  between,  say, 
Japan  and  Australia,  who  never  come  to 
this  country  at  all  but  whose  trade  is 
wholly  abroad  and  who  are  under  attack 
at  both  ends  of  their  routes. 

1654.  Mr.  Bingen : It  may  not  be  rele- 
vant but  I cannot  quite  accept  the  state- 
ment that  shipping  companies  cannot 
create  trade.  With  lower  freight  rates 
export  trade  can  be  increased;  that  is  very 

relevant. If  I could  be  allowed  exactly 

an  hour.  Sir,  I could  answer  that  question. 

1655.  Professor  Gower:  I understood 
you  to  say,  Mr.  Hull,  that  if  a take-over 
bid  was  made  you  would  regard  it  as  your 
duty  to  make  complete  disclosure  to  your 
shareholders  of  all  your  secret  reserves. 

1 think  it  is  very  difficult  to  make  a 

generality  on  a take-over.  I do  not  think 
it  has  ever  happened  in  the  shipping  indus- 
try because  nobody  would  have  the 
temerity  or  the  foolhardiness  to  buy  a 
shipping  company.  It  is  not  the  sort  of 
company  the  take-over  man  likes.  We 
never  have  the  cash  reserves  usually — 
that  is  why  you  said  just  now  we  asked 
the  Government  to  help  us.  Take-over 
really  does  not  come  into  this  picture  at 
all.  But  surely  if  somebody  made  an 
offer  for  the  shares  in  their  company,  the 
directors  would  have  to  consider  whether 
that  offer  was  adequate  or  not.  If  they 
considered  it  was  inadequate  they  would 
surely  have  to  give  their  reasons. 

1656.  I cannot  quite  accept  your  state- 
ment that  there  are  no  takeover  bids 
ever  made  in  the  shipping  industry — take, 
for  example,  the  P.  and  O.  and  the  Orient 
Line : the  Clan  Line  and  the  Union  Castle ; 
it  depends  on  what  you  mean  by  a take- 
over bid,  but  there  have  certainly  been 

mergers. 1 did  not  realise  you  were 

talking  about  mergers.  A take-over  in  the 
eyes  of  the  ordinary  public  is  something 
entirely  different. 

1657.  Mr.  Brown:  Surely  the  Union 

Castle  were  taken  over? 1 do  not 

know. 

1658.  Professor  Gower:  Obviously  the 
directors  would  say  whether  they  regarded 
a bid  as  fair,  but  surely  they  would  not  in 
fact  make  full  revelation  of  the  company’s 


net  assets  ? It  was  one  of  the  complaints 
in  one  of  these  recent  mergers  that  the 
shareholders  were  entitled  to  a full  pros- 
pectus and  it  was  held  they  were  not,  and 

they  did  not  get  detailed  information. 

Mr.  Hull:  Would  you  not  think  that  the 
directors  would  have  to  give  their  reasons 
why  they  thought  that  the  offer  was  in- 
sufficient, or  why  it  was  the  sort  of  offer 
the  shareholders  should  accept  ? Obviously 
reasons  would  have  to  be  given  to  persuade 
the  shareholder  or  guide  him  as  to  what 
action  to  take. 

1659.  If  that  is  right,  your  foreign 
competitors  have  only  to  put  someone  up 
to  make  a take-over  bid  if  they  really 

want  to  find  out  your  strength? It  is  a 

question  of  size.  In  the  case  of  P.  and  O. 
I think  a take-over  would  be  a little 
difficult.  In  the  case  of  Cunard  again, 
and  Mr.  Charlton’s  company  and  my 
own  company — I do  not  think  we  need 
discuss  that. 

1660.  I am  very  alive  to  the  force  of 

Mr.  Aston’s  arguments  about  the  effect  of 
the  existing  provisions  about  overseas 
companies’  trade  accounts,  but  there  is 
this  difficulty  about  the  suggested  solu- 
tion: if  an  overseas  company  with  an 
established  place  of  business  over  here 
merely  has  to  file  such  accounts  as  are 
required  in  the  country  of  its  incorpora- 
tion, everybody  might  form  companies 
where  there  were  no  accounting  require- 
ments.  Mr.  Aston:  That  could  well  be, 

but  I can  only  put  the  suggestion  forward 
for  consideration.  I doubt  if  it  would  be 
a practicable  proposition  for  United  King- 
dom companies,  operating  here,  to  incor- 
porate abroad  on  a large  scale.  I do  not 
know — I have  never  tried  to  do  it. 

1661.  Mrs.  Naylor:  Can  you  envisage 
a situation  arising  in  the  future  where  the 
maintenance  of  die  shipping  industry  at 
its  existing  level  was  not  in  the  national 

interest? Mr.  Hull:  Madam,  surely 

shipping  is  so  vitally  necessary  to  the 
survival  of  this  country  that  it  must 
always  be  in  the  national  interest  that  it 
continues? 

1662.  Shipping  is  absolutely  vital,  but 
what  about  the  British  shipping  industry? 

Are  we  not  the  biggest — in  normal 

years  do  we  not  provide  the  biggest 
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invisible  exports  compared  with  any  other 
industry? 

1663.  I was  asking  if  you  could  envisage 
a position  in  the  future  where  the  main- 
tenance of  the  British  shipping  industry 
at  its  present  level  was  not  in  the  national 
interest,  perhaps  because  there  were  too 

many  costs  involved. If  the  British 

shipping  industry  ceased  to  exist  and  the 
whole  of  the  exports  and  imports  of  this 
country  were  carried  by  foreign  shipping, 
the  loss  in  invisible  exports  would  inevi- 


tably mean  a lowering  in  the  standard  of 
living  of  everybody  in  this  country. 

Chairman : Gentlemen,  I think  that  con- 
cludes all  the  questions  anyone  wants  to 
bother  you  with,  so  we  need  not  trouble 
you  further.  But  I would  like  to  express 
the  Committee’s  gratitude  to  you  for  your 
help  that  you  have  given  us  this  afternoon 
and  for  turning  up  in  such  strength,  if  I 
may  say  so,  to  put  the  case  for  shipping 
companies.  Thank  you  very  much 
indeed. Thank  you  very  much.  Sir. 


(The  witnesses  withdrew .) 
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APPENDIX  XIV 

Memorandum  by  Mr.  Registrar  Berkeley,  Registrar  of  the 
Companies  Court. 

1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members,  and  other  conditions  of  incor- 

poration 
No  comment. 

( b ) Limitation  of  objects  to  those  stated  in  the  Memorandum ; obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parties,  and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 

Although  objects  are  not  generally  limited  in  modem  Memoranda  of  Association, 
the  power  to  limit  them  is  invaluable  as  between  a Company  and  its  directors . Members 
should  be  able  to  limit  a Company’s  and  the  directors’  activities  and  if  so  empowered, 
it  is  the  members’  fault  if  they  give  the  Company  and  its  directors  too  wide  a mandate. 
On  the  other  hand  as  between  a Company  or  its  directors  and  third  parties  the  ultra 
vires  rule,  if  and  when  it  applies,  is  likely  to  operate  unfairly;  for  it  is  not  really 
practicable  when  dealing  with  the  Company  to  search,  and,  having  searched,  to 
construe,  a modem  objects  clause  so  as  to  be  sure  that  a transaction  is  intra  vires  the 
Company.  There  is  much  to  be  said  for  a Company  incorporated  under  the  Companies 
Act  having  all  such  powers  vis-a-vis  a third  party  as  a natural  person  has,  as  is  the 
case  with  a Company  created  by  Charter.  (See  Buckley,  13th  edition,  p.25.) 

(c)  The  company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 
No  comment. 

(d)  Shares  of  no  par  value.  {Bearing  in  mind  the  Government' s announced  intention  to 

implement  the  recommendations  of  the  Committee  on  Shares  of  No  Par  Value. 
Cmd.  9112,  1954.) 

If  shares  of  no  par  value  are  introduced,  it  may  be  argued  that  there  will  be  no 
“reduction  of  capital”  when  a capital  payment  is  made  to  the  holders  thereof 
while  the  Company  is  still  a going  concern.  The  position  of  creditors  should,  in  my 
view,  be  safeguarded  by  making  it  necessary  to  obtain  the  confirmation  by  the  Court 
of  any  proposed  payment  of  capital  to  the  holders  of  such  shares  other  than  by  way 
of  distribution  of  a realised  capital  profit.  An  inquiry  as  to  creditors  could  then  be 
directed  as  on  a reduction  involving  return  of  capital,  if  the  Court  were  not  satisfied 
that  they  would  not  be  prejudiced  by  the  payment  to  the  members. 

2.  Prohibition  of  Partnerships  with  more  than  20  Members 
No  comment. 

3.  Classification  of  Companies 

(a)  Nature  and  merits  of  distinction  between  public  and  private  companies;  adequacy 
of  restrictions  imposed  on  the  latter 

If  the  distinction  between  public  and  private  companies  is  to  be  maintained,  it  is 
desirable  to  make  clear  in  any  new  Companies  Act  whether  a Company  limited  by 
guarantee  without  a share  capital  can  be  a private  company.  The  doubt  arises  by 
reason  of  Section  28(l)(a)  of  the  Companies  Act,  1948,  which  could  not  apply  to  such 
a Company.  It  can  be  argued  on  the  other  hand  that  the  words  “ if  any  ” should  be 
implied  in  sub-paragraph  (a)  and  that  such  a Company  if  it  fulfils  sub-paragraphs  (b) 
and  (c)  (so  far  as  the  latter  relates  to  debentures)  can  bring  itself  within  the  Section. 
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( b ) Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 

0 Sections  127,  129  of  Companies  Act,  1948) 

The  same  applies  with  regard  to  the  distinction  between  exempt  and  non-exempt 
private  companies.  Condition  (a)  in  Section  129(2)  cannot  apply  to  a Company 
limited  by  guarantee  without  a share  capital  unless  the  words  “ if  any  ” are  to  be 
implied  after  the  words  “ shares  and  debentures  ” as  they  must  be  after  “ debentures  ” 
in  condition  ( b ). 

(c)  Unlimited  companies  and  companies  limited  by  guarantee 
No  comment  other  than  the  above. 


4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 
No  comment. 

5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control— Control 
Retained  by  Shareholders 

(a)  Fundamental  changes  in  company's  activities 

( b ) Disposal  of  undertaking  and  assets 

(c)  Issue  of  shares 

{d)  Borrowing  money  and  charging  property,  and 

(<?)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 

Under  the  existing  law  the  shareholders  have  available  the  machinery  to  enable  them 
to  control  their  directors  with  regard  to  all  these  matters  by  imposing  in  the  Articles 
appropriate  conditions  precedent  to  the  exercise  of  these  powers.  In  practice,  however, 
such  conditions  are  seldom  imposed  except  in  relation  to  the  borrowing  of  money  and 
charging  of  property.  It  is  worth  considering  imposing  a statutory  condition  requiring 
either  an  Ordinary,  an  Extraordinary  of  a Special  Resolution  sanctioning  the  exercise 
by  the  directors  of  the  Company’s  powers  under  each  of  these  heads  as  a prerequisite 
of  their  exercise. 

It  would  seem  right  that  fundamental  powers  such  as  these  should  be  exercised  only 
with  the  assent  of  the  members  and,  if  that  should  be  agreed,  it  is  for  consideration 
whether  a bare  majority  or  a three-quarters  majority  of  votes  should  be  required.  The 
latter  would  seem  to  be  desirable  as  regards  (a),  ( b ) and  (e)  but  the  former  may  be 
sufficient  as  regards  (c)  and  (d). 

6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects? 

I doubt  if  stricter  definition  will  achieve  much.  I had  a case  before  me  where  the 
sole  director  of  the  Company  could  neither  read  nor  write ! 

(b)  Are  Directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 

In  the  Companies  Court  and  in  practice  at  the  Bar  the  impression  is  gained  that 
directors  (and  particularly  directors  of  small  companies)  are  generally  not  only  unaware 
of  their  fiduciary  duties  but  also  little  aware  of  any  of  their  duties  at  all.  But  this  is 
probably  because  the  majority  of  cases  concerning  directors  which  came  before  the 
Court  or  to  Counsel  for  advice  are  those  where  such  duties  have  been  disregarded  or 
overlooked. 

It  may  well  be  that  in  the  majority  of  cases  directors  are  sensible  of  their  fiduciary 
position  and  honestly  endeavour  to  act  in  the  best  interests  of  the  Company. 

The  views  of  solicitors  on  this  heading  are  therefore  likely  to  provide  fairer  guidance 
than  those  of  Counsel  or  officers  of  the  Court. 
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(c)  Directors'  and  officers'  dealings  in  their  own  companies  shares 

id)  Disclosure  of  directors'  interests,  and 

(e)  Should  bodies  corporate  be  allowed  to  be  directors? 


No  comments. 

7.  Shares  with  restricted  or  no  voting  rights 

I cannot  see  the  objection  to  these.  No  one  is  under  any  compulsion  to  acquire 
shares  of  this  character.  It  must  be  assumed  that  those  who  do  so  prefer  to  invest 
in  a Company  controlled  by  persons  who  have  run  it  successfully  and  are  likely  to  be 
able  to  retain  control  rather  than  be  at  the  mercy  of  the  unknown  majority  of  a mass 
of  shareholders,  many,  and  probably  most,  of  whom  may  be  completely  without 
experience  in  the  kind  of  business  carried  on  by  Company. 


8.  The  protection  of  minorities 

Until  the  decision  of  the  House  of  Lords  in  Scottish  Co-operative  Wholesale  Ltd . v 
Mever  1959  AC  324  and  the  Court  of  Appeal  decision  m H.  R.  Harmer  Ltd.  1959 
1 WLR  62  Section  210  was  virtually  a dead  letter.  Since  those  cases,  however,  its 
provisions  have  been,  or  can  be,  successfully  invoked  and,  in  my  view,  it  now  affords 
an  adequate  remedy  for  the  protection  of  minorities  m cases  where  the  facts  would 
justify  a winding-up  order  under  the  just  and  equitable  rule.  The  relief  which  the- 
section  affords  is,  however,  open  to  criticism  both  from  the  point  of  view  of  the 
minority  shareholder  and  from  that  of  the  Company.  It  is  m practice  often  chfficul 
for  a minority  shareholder  to  establish  a case  for  a wmdmg-up  order  imder  the  just 
and  equitable  rule,  and  this  is  a sine  qua  non  of  success  under  Section  210  (see  Sub- 
section (2)(b)).  A common  case  where  this  difficulty  may  preclude  recourse  to  the 
section  is  where  the  owner  of  50  per  cent  or  approximately  50  per  cent  of  the  shares 
of  a Company  dies  having  during  his  lifetime  received  50  per  cent  or  approximately 
50  per  cent  of  the  profits  of  the  Company  by  way  of  remuneration  and  little  or  nothing 
bv  way  of  dividend  and  leaving  the  owners  of  the  remainder  of  the  shares  in  the 
Company  on  the  Board  or  in  a position  to  control  the  Board.  His  widow  and  umyereal 
legatee  fcids  herself  the  owner  of  her  deceased  husband’s  substantial  mterest  m the 
Company  but  unable  to  derive  any  benefit  from  it,  for  the  Board  can  continue  the 
policy  of  declaring  no,  or  minimal,  dividends  and  at  the  same  time  refuse  to  buy  her 
shares.  Provided  that  the  Board  is  careful  not  to  do  anything  fraudulent  or  wholly 
unjustifiable,  her  mterest  can  be  rendered  virtually  valueless. 

From  the  Company’s  point  of  view  the  connexion  of  the  remedy  under  the  Section 
with  the  just  and  equitable  rule  usually  results  in  winding-up  bemg  claimed  as  alterna- 
tive relief,  with  the  result  that  the  advertisement  of  the  petition  may  senously  hamhcap 
a flourishing  Company  in  the  conduct  of  its  business  and  this  invites  the  use  of  the 
section  as  a weapon  of  blackmail. 

In  these  circumstances  it  is  worth  considering  the  substitution  of  the i words “even 
if”  for  the  words  “but  otherwise”  in  subsection  2(6)  of  the ? 1 “J “r.  J 
insertion  after  the  words  “complained  of”  a.  little  further  on  of  the  words 
notwithstanding  that  the  facts  might  not  justify  the  making  of  a wmdmg-up  order 
had  such  an  order  been  applied  for 

This  would  give  the  Court  much  wider  powers  of  preventing  t^^dlSt 

at  the  same  time  save  a solvent  company  from  the  embarrassment  of  ^mg  to  con 
its  business  with  a winding-up  petition  on  the  file  or  the  threat  of  one  hanging  over  it. 

If  this  suggestion  were  to  be  adopted  it  would  seem  desirable  to  insert  somewh^e 
between  Rules  33  and  37  in  the  Winding-up  Rules  a new  Rule  on  Vetoes  of  Order  536 
rule  10  (but  omitting  the  reference  to  Section  67(2))  providing  for  a Summons  f 
directions  where  a Petition  has  been  presented  under  Section  2J0-  This  would  jm* 
advertisement  to  he  dispensed  with  where  creditors  would  not  appear  to  be i affected 
and  to  be  postponed  until  near  the  date  of  hearing  m those  cases  where  advertisement 
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is  deemed  necessary.  It  should  also  ensure  that  all  necessary  parties  are  before  the 
Court,  that  the  relief  is  properly  stated  in  the  prayer  and  that  the  matter  is  not  referred 
to  the  Judge  until  the  evidence  is  complete.  Furthermore  it  would  afford  a useful 
breathing  space  in  which  wiser  counsels  might  prevail  and  if,  as  often  happens,  the 
matter  were  to  be  settled  on  terms  which  required  no  Order  from  the  Court,  the 
Registrar  would  be  able  to  authorise  the  withdrawal  of  the  Petition  and  in  that  case 
neither  advertisement  nor  public  hearing  would  be  necessary. 

In  such  a case  the  Section  would  in  effect  relieve  the  oppressed  minority  without 
the  Company  suffering  the  embarrassment  of  having  its  members’  domestic  quarrel 
made  public. 

9.  Protection  of  Special  Classes  of  Shares 

No  comments. 

10.  Board  of  Trade  Powers  to  appoint  Inspectors 

No  comments. 

11.  Disclosure  of  Ownership  and  Control 

No  comments. 

12.  Share  Transfer  and  registration 

No  comments. 

13.  Multiplicity  of  Directorships  held  by  one  individual 

No  comments. 

14.  Practice  of  carrying  on  business  through  associated  and  subsidiary  companies 

No  comments. 

15.  Loan  Capital 

(a)  Debentures  and  debenture  stock 

No  comments. 

(b)  Trust  deeds — duties  of  trustees  and  receivers 

No  comments. 

(c)  Registration  of  Charges 

Under  Section  96  of  the  Companies  Act  1948  the  duty  of  registering  charges  is 
imposed  on  the  Company  and  liability  to  heavy  penalties  for  non-registration  is 
imposed  on  officers  of  the  Company  by  subsection  (3)  of  that  section.  But  subsection 
(3)  is  in  practice  of  no  value  because  the  Section  nowhere  makes  it  clear  that  the  duty 
of  the  Company  is  to  send  the  particulars  for  registration  within  the  time  required  by 
Section  95  namely  21  days  after  the  date  of  the  creation  of  the  charge. 

In  practice  there  are  on  the  average  2 to  3 applications  to  the  Court  a day  under 
Section  101  to  extend  the  time  for  registration  of  Charges  and  while  it  is  desirable  in 
the  interest  of  the  Chargee  that  the  time  should  be  extended  wherever  the  case  can  be 
brought  within  the  section,  it  does  not  seem  right  that  where  the  directors  of  the 
Company  have  been  guilty  of  gross  neglect  of  their  duty  they  should  escape  the 
consequences  of  such  neglect  under  Section  96(3)  merely  because  the  Court  has  thought 
fit  to  grant  an  extension  of  time  under  Section  101.  In  fact  the  directors  do  escape, 
since  the  Board  of  Trade  takes  the  view  that  on  the  present  wording  of  Section  96  a 
prosecution  would  be  bound  to  fail  in  a case  where  file  Court  has  extended  the  time 
for  registration  and  file  particulars  have  been  registered  within  the  extended  time. 

The  position  should  be  clarified  one  way  or  the  other  by  inserting  in  Section  96(1) 
words  indicating  clearly  the  time  within  which  registration  is  to  be  effected  by  the 
Company  and  if,  as  I think  was  intended,  an  extension  of  time  for  registration  under 
Section  101  should  not  operate  to  exonerate  the  officers  of  the  Company  under 
Section  96,  Section  96  should  contain  a proviso  making  that  clear.  I have  had  one 
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case  where  the  Company  not  only  completely  failed  in  its  duty  under  Section  96  but 
also  failed  to  co-operate  with  the  Chargee,  and  indeed  obstructed  him,  in  his  application 
for  an  extension  of  time  under  Section  101,  failing  for  an  unconscionable  time  to 
supply  evidence  which  the  Chargee  asked  for  and  which  he  required  in  support  of  his 
application.  Ultimately,  after  the  matter  had  come  before  me  and  I had  expressed 
strong  views  on  the  director’s  conduct,  the  evidence  was  forthcoming  and  the  Chargee 
obtained  the  extension  of  time.  It  would  have  been  unjust  to  refuse  it,  for  the  fault 
was  in  no  way  his  and  he  might  have  suffered  if  the  charge  had  not  been  registered. 
I sent  the  papers  in  that  case  to  the  Prosecution  Department  of  the  Board  of  Trade 
but  they  felt  unable  to  prosecute  since  I had  extended  the  time. 


(a)  Procedure , and 


16.  Take-over  Bids 


(g)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority  ( Section  209  of  Companies  Act,  1948) 

Under  Section  209  the  transferee  Company  is  required  to  obtain  not  less  than 
nine-tenths  in  value  of  the  shares  whose  transfer  is  involved  before  it  can  compulsorily 
acquire  the  shares  of  dissentient  shareholders.  In  recent  years  the  practice  has  grown 
ud  of  procuring  the  same  result  as  can  be  achieved  under  Section  209  by  means  of  a 
Scheme  of  Arrangement  under  Section  206  and  even  in  two  cases  by  a reduction  of 
capital  under  Section  66  without  a Scheme  of  Arrangement.  Under  such  a Scheme 
of  Arrangement  or  reduction  of  capital  the  holders  of  the  shares  which  the  Transferee 
Comply  wishes  to  acquire  become  bound  to  submit  to  the  cancellation  of  their 
shares  in  exchange  for  the  issue  of  shares  in  the  Transferee  Company,  an  equivalent 
number  of  shares  in  the  Transferor  Company  being  then  created  to  replace  the 
cancelled  shares  and  issued  to  the  Transferee  Company.  Such  a Scheme  only  requires 
a resolution  passed  by  a majority  in  number  holding  a three-quarters  majority  m value 
of  the  holders  of  the  shares  which  are  to  be  cancelled  who  are  present  in  person  or 
bv  proxy  at  the  meeting  of  such  shareholders.  Such  a majority  is  very  much  easier  to 
obtain  than  that  required  under  Section  209  and  furthermore  toe  is  the  added 
attraction  that  ad  valorem  Stamp  Duty  at  £2  per  cent.,  which  would  be  payable  if  that 
Section  were  invoked,  is  avoided. 

It  is  true  that  such  a Scheme  requires  the  sanction  of  the  Court  whereas  an  acquisition 
under  Section  209  does  not;  but  such  a disparity  between  the  majorities  required  under 
the  two  sections  to  achieve  the  same  result  would  seem  unjustifiable.  Accordingly,  if 
the  machinery  of  Section  209  is  to  be  retained,  consideration  should  be  given  to 
requiring  the  approval  of  a similar  majority,  whichever  section  is  invoked  to  enable 
the  Transferee  Company  to  replace  the  holders  of  the  shares  in  question  m the  Trans- 
feror Company.  Unless  this  be  done,  Section  209  is  likely  to  become  a dead  letter. 
It  is  in  any  case  unfair  on  the  dissentient  shareholder  to  place  the  onus  of  applying  to 
the  Court  on  him;  for,  apart  from  the  financial  risk  this  involves,  he  has  seldom  a 
sufficiently  intimate  knowledge  of  the  Company’s  affairs  to  mate,  out  his  case.  For 
these  reasons  there  is  much  to  be  said  for  repealing  Section  209  and  requiring  the 
sanction  of  the  Court  for  all  compulsory  acquisitions  of  shares  or  compulsory  replace- 
ments of  shares  by  shares  of  another  Company.  If  these  could  be  effected  only  by 
means  of  Section  206  or  some  similar  machinery,  the  Court  could  ensure  that  proper 
meetings  are  held,  that  full  disclosure  is  made  and  that  the  transaction  is  in  all  respects 
a proper  one. 

(6)  Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

Disclosure  of  information  would  be  secured  if  my  proposal  in  (a)  were  adopted. 

(c)  Functions  of  directors 

The  directors’  functions  would  be  to  prepare  a Scheme  and  Circular  and  initiate  an 
application  to  the  Court  by  the  Transferee  Company  for  leave  to  convene  the  appro- 
priate meeting  or  meetings  of  its  shareholders. 
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(d)  Disclosure  of  identity  of  bidder 

Disclosure  of  the  identity  of  the  bidder  should  be  a sine  qua  non  of  the  Scheme. 

(e)  The  financing  of  such  transactions 

The  Court  would  require  to  be  satisfied  of  the  ability  of  the  Transferee  Company  to 
fulfil  its  obligations  under  the  Scheme.  The  Transferee  Company  would  have  to 
submit  to  he  bound  by  the  Scheme. 

(/)  Disclosure  of  directors'  interests — compensation  for  loss  of  office  {Sections  191-194 
of  Companies  Act,  1948) 

Section  207(l)(a)  would  cover  disclosure  of  directors’  interests. 


17.  Prospectuses — Statements  in  lieu  of  Prospectuses — Offers  for  sale — bonuses  of 
shares  to  existing  shareholders 

No  comments. 

18.  Control  over  business  of  dealing  in  securities 

No  comments. 

19.  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

No  comments. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  shares 

The  existing  machinery  for  reduction  of  capital  appears  to  work  satisfactorily.  The 
procedure  on  Petitions  to  the  Court  to  confirm  reductions  is  understood  by  practi- 
tioners and  causes  little  delay  in  practice.  In  my  view  it  is  desirable  in  the  interest 
of  both  creditors  and  shareholders  that  the  Court  should  retain  its  existing  control  of 
reductions  of  capital  with  a nominal  value  and  that  if  it  be  decided  to  allow  shares 
of  no  par  value,  the  same  control  should  be  extended  to  cover  return  of  capital  to 
holders  of  such  shares  as  indicated  in  paragraph  1(d)  above.  If  the  existing  control 
of  reduction  of  capital  is  to  be  retained,  the  decision  of  the  House  of  Lords  in  Trevor 
v.  Whitworth  12  A.  C.  409  that  a Company  cannot  purchase  its  own  shares  except  by 
way  of  reduction  of  capital  must  be  allowed  to  stand.  If  it  were  not  retained,  reference 
to  the  Court  on  a return  of  capital  could  be  avoided. 


21.  Accounts 

No  comments. 

22.  Audit 

No  comments. 

23.  Provisions  as  to  returns 

No  comments. 

24.  Company  and  Business  Names 

No  comments. 

25.  Foreign  Companies 

No  comments. 

26.  Internal  Management  and  Administration 

No  comments. 

27.  Winding-up 

(1)  First  Meetings  of  Creditors  and  Contributories  under  Section  23 9(b) 

This  Subsection  is  in  terms  imperative  but  in  practice  cases  have  arisen  where  it 
has  been  impossible  to  comply  with  it  and  compliance  has  been  dispensed  with  by 
Order  made  in  Chambers  in  the  Companies  Court.  Strictly  speaking  there  would 
appear  to  be  no  jurisdiction  to  make  such  orders  and  it  would  seem  desirable  to  insert 
a comma  after  the  word  “ shall  ” followed  by  **  unless  the  Court  thinks  fit  to  order 
otherwise  and  so  orders  ”.  Compare  Section  235(1)  dealing  with  Statements  of 
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Affairs.  If  this  suggestion  be  adopted  Rule  57  could  be  expanded  to  cover  dispensing 
■with  first  meetings  of  creditors  or  contributories  by  adding  in  the  margin  “ or  meetings 
of  creditors  and  contributories  ” and  inserting  in  sub-paragraph  (1)  after  “ 235  ” 

“ or  239(A)  ”,  and  in  sub-paragraph  (2)  substituting  “ any  such  requirement  ” for 
“ the  requirements  of  the  said  section 

(2)  Powers  of  Liquidator — Section  245 

On  more  than  one  occasion  the  Court  has  given  leave  to  the  Liquidator  to  enter 
into  a transaction  which  was  clearly  beneficial  for  the  purposes  of  the  winding-up  but 
which  strictly  speaking  did  not  appear  to  come  within  any  of  the  sub-paragraphs  in 
subsections  (1)  and  (2)  of  this  Section.  If  my  memory  serves  me  as  to  two  of  such 
cases  which  came  before  me,  they  involved  in  one  case  the  granting  of  a short  Lease 
of  property  of  the  Company  by  the  Liquidator  where  no  sale  of  the  property  could  be 
effected  and  in  the  other  the  granting  of  a long  lease  of  property  and  the  sale  of  the 
property  subject  to  the  Lease.  It  is  suggested  that  a sub-paragraph  (g)  should  be 
added  to  Section  245(1)  in  the  following  terms : — 

“ (g)  to  enter  into  any  other  transaction  or  do  any  other  act  or  thing  which  may  be 
deemed  conducive  to  the  beneficial  winding-up  of  the  affairs  of  the  Company 
and  distribution  of  its  assets  ”. 

(3)  Private  Examinations  under  Section  268 

No  Form  of  Order  or  Notice  is  provided  in  the  Appendix  to  the  Winding-up  Rules 
as  under  Section  270  is  done  in  the  case  of  a Public  Examination  (see  Forms  27  and  28). 
The  jurisdiction  under  Section  270  has  in  recent  years  rarely  been  exercised.  That 
under  Section  268  is  regularly  used.  It  is  suggested  that  a similar  form  to  the 
statutory  form  for  Private  Examinations  in  Bankruptcy  (viz.  Form  144  in  the 
Appendix  I to  Bankruptcy  Rules  1952)  should  be  inserted  in  the  Schedule  to  the 
Winding-up  Rules. 

(4)  Public  Examinations  under  Section  270 

In  view  of  the  decision  in  Re  Campbell  Coverings  Limited  (No.  2)  1954  Ch  225  that 
the  Court  has  jurisdiction  under  the  joint  effect  of  Sections  307  and  270  to  order  a 
public  examination  in  a voluntary  liquidation,  it  seems  ludicrous  that  it  should  have 
no  power  to  do  so  in  a winding-up  under  supervision.  See  Section  315(2)  and  the 
Eleventh  Schedule  to  the  Act. 

Although  a supervision  order  is  seldom  made  nowadays,  it  would  seem  to  be 
desirable  in  the  interest  of  consistency  to  delete  the  reference  to  Section  270  from  the 
Eleventh  Schedule  to  the  Act. 

(5)  Proof  of  Debts — Section  316 

The  relevant  date  for  the  purpose  of  ascertaining  the  debts  provable  in  a compulsory 
winding-up  is  nowhere  stated  either  in  the  Act  or  the  Winding-up  Rules  though  a hint 
is  given  in  the  Note  to  Form  59  in  the  Appendix  to  the  Rules.  This  seems  a back- 
handed  way  of  dealing  with  a vital  point.  The  practice  has  been  to  treat  the  relevant 
date  as  being  the  same  as  that  for  the  purposes  of  Preferential  Payments  under  Section 
319  (see  subsection  (8 )(d)  of  that  Section).  It  is  suggested  that  Section  316  should 
become  subsection  (1)  and  that  the  following  subsection  (2)  be  added  to  that  Section: 

“ (2)  The  relevant  date  for  the  purpose  of  ascertaining  the  debts  provable  under 
Subsection  (1)  of  this  section  and  estimating  the  value  thereof  shall  be 

(i)  in  the  case  of  a company  ordered  to  be  wound  up  compulsorily,  the  date  of 
the  appointment  (or  first  appointment)  of  a provisional  liquidator,  or,  if  no 
such  appointment  was  made,  the  date  of  the  winding-up  order,  unless  in 
either  case  the  company  had  commenced  to  be  wound  up  voluntarily  before 
that  date;  and 
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(ii)  in  any  case  where  the  foregoing  sub-paragraph  does  not  apply,  means  the 
date  of  the  passing  of  the  resolution  for  the  winding-up  of  the  company 
Provided  Always  that  nothing  herein  contained  shall  justify  the  admission  of  a 
proof  for  interest  in  respect  of  any  period  after  the  commencement  of  the  winding- 
up  on  a contractual  debt  carrying  interest 

The  proviso  is  suggested  in  order  to  avoid  interference  with  the  decisions  in  Re 
Agricultural  Wholesale  Society  1929  2 Ch  261  and  Parent  Trust  & Finance  Co.  Ltd 
1936  a A.E.R.  641 . If  the  above  suggestion  is  adopted,  it  may  be  thought  advisable 
in  order  to  obviate  the  risk  of  an  attempt  to  upset  the  established  case  law  on  set-off 
and  mutual  credits  (see  The  Ince  Hall  Rolling  Mills  Company  Ltd.  v.  The  Douglas  Forge 
Company  8 Q.B.D.  179  at  p.  184  and  City  Equitable  Fire  Insurance  Co.  (No.  2)  1930 
2 Ch  293  at  p.  310),  to  add  to  Section  317  some  such  words  as  the  following:— 

“ and  notwithstanding  the  provisions  of  the  preceding  section,  the  commence- 
ment of  the  winding-up  and  not  the  date  of  the  winding-up  order  shall  be  the 
relevant  date  for  the  purposes  of  applying  the  said  rules  in  relation  to  set-off 
and  mutual  credits 

(6)  Verification  of  Petition — Rule  30 

The  insistence  on  verification  by  a director  secretary  “ or  other  principal  officer 
thereof  ” has  proved  oppressive  and  perhaps  ridiculous  in  some  cases.  For  example 
the  Local  Branch  Manager  of  a Bank  is  often  much  better  qualified  to  verify  a Petition 
than  any  of  the  persons  referred  to  in  the  Rule.  It  is  suggested  that  the  words  “ person 
duly  authorised  by  the  Corporation  ” be  substituted  for  “ principal  officer  ” in  the 
Rule. 

(7)  Notice  by  persons  who  intend  to  appear  on  the  hearing  of  a Petition—  Winding-up 

Rule  34 

Now  that  most  Solicitors’  offices  are  closed  on  Saturday  “ Friday  ” should  be 
substituted  for  “ Saturday  ” in  this  rule. 

(8)  Winding-up  Rule  57 

Consequential  amendments  to  this  Rule  will  be  required  if  my  above  suggestion 
with  regard  to  Section  239(6)  be  adopted. 

(9)  Settlement  of  List  of  Contributories  Winding-up  Rules  82  and  85 

There  is  no  provision  in  the  Act  or  Rules  for  the  filing  of  the  List  of  Contributories 
(Form  41)  or  Supplemental  List  (Form  45).  In  practice  the  Court  insists  on  their 
being  filed  before  authorising  any  distribution  to  contributories:  but  inexperienced 
liquidators  are  not  always  aware  of  the  necessity  for  filing  the  lists  and  it  is  desirable 
that  it  should  be  expressly  provided  for.  This  could  be  done  by  adding  at  the  ending 
of  Rule  82  “ and  shall  be  filed  with  the  Registrar  accordingly  ”, 

In  order  to  ensure  the  strict  observance  of  Rule  85  it  is  also  suggested  that  Form  45 
be  amended  so  as  to  include  paragraphs  2 to  5 inclusive  of  Form  41. 

(10)  Winding-up  Rule  109 — Expunging  a Proof  at  instance  of  a Liquidator 

The  Court’s  power  under  this  rule  appears  to  be  limited  to  expunging  the  proof  or 
reducing  its  amount.  In  practice  it  is  often  necessary  to  vary  it  by  increasing  the 
amount  for  which  it  is  admitted  or  altering  it  or  part  of  it  from  non-preferential  to 
preferential.  This  would  be  covered  if  the  wording  of  this  rule  were  similar  to  that 
of  Rule  110,  viz.  “ expunge  or  vary  the  proof”  instead  of  “ expunge  the  proof  or 
reduce  its  amount  ”.  Rule  24  in  the  Second  Schedule  to  the  Bankruptcy  Act  1914 
is  in  similar  form  to  Rule  109  of  the  Winding-up  Rules,  and  if  my  suggestion  were 
adopted  it  would  appear  desirable  to  make  a similar  alteration  to  that. 

(11)  Summary  of  Statement  of  Affairs 

Rule  126(1)  of  the  Winding-up  Rules  requires  the  Official  Receiver  to  send  to  each 
creditor  a summary  of  the  Statement  of  Affairs.  The  Rule  is  peremptory.  Com- 
pliance with  it  can  be  oppressively  burdensome  in  certain  cases,  for  example  in  a 
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Mail  Order  Business  where  there  are  thousands  of  creditors  for  small  amounts— often 
only  a few  shillings — and  only  meagre  assets.  I understand  that  the  Official  Receiver 
estimates  that  the  cost  of  sending  such  a Summary  to  each  creditor  works  out  at 
something  like  Is.  to  Is.  6 d.  a head.  In  practice  in  such  cases  the  Court  has  authorised 
notification  by  advertisement  and  dispensed  with  strict  compliance  with  the  Rule : but 
it  is  doubtful  whether  it  has  jurisdiction  to  do  this.  It  is  suggested  that  the  words 
“ unless  the  Court  otherwise  orders  ” should  be  inserted  as  the  opening  words  of 
Rule  126. 

(12)  Summoning  of  Meetings  of  Creditors  ( Rule  129) 

Exactly  the  same  point  arises  under  this  Rule  and  in  practice  in  exceptional  cases 
the  Court  directs  advertisement  in  a Local  Paper  or  other  appropriate  newspaper 
instead  of  written  notice  to  every  creditor  as  provided  for  the  Rule.  The  difficulty 
could  be  overcome  by  the  insertion  of  the  words—"  unless  the  Court  otherwise  orders 
between  “ and  ” and  “ shall  ” in  the  second  sentence  of  the  rule  beginning  and  shall 
not  less  than  seven  days 

(13)  Determination  of  powers  and  rights  of  Directors 

There  appears  to  be  no  provision  in  the  Act  or  Rules  determining  the  duectors’ 
powers  and  rights  on  a compulsory  wmdmg-up.  Compare  Sections  285(2)  and 
296(2)  in  the  case  of  voluntary  winding-up.  It  is  suggested  that  similar  provisions 
should  be  inserted  somewhere  in  the  Sections  dealing  with  Winding-up  by  the  Court 
namely  Sections  218  to  277  in  (ii)  of  Part  V of  the  Act. 

(14)  Unclaimed  assets  in  England  to  be  paid  into  Companies  Liquidation  Account 

Section  343  covers  (inter  alia)  money  held  in  trust  but  does  not  appear  to  cover 

Stocks  and  Shares  and  other  property  held  in  trust.  Sometimes  a Liquidator  finds 
himself  holding  share  certificates  for  shares  in  a Parent  Company  to  winch  share- 
holders in  the  Company  in  liquidation  have  become  entitled  under  a Scheme  ot 
Arrangement  but  have  never  taken  up  because  it  has  proved  impossible  to  trace  the 
shareholders.  In  practice  the  Court  has  given  the  Liquidator  leave  to  sell  the  shares 
and  pay  the  proceeds  of  sale  into  the  Companies  Liquidation  Account  but  quaere 
whether  it  had  any  jurisdiction  to  do  so.  It  is  suggested  that  the  terms  of  Section 
343(1)  should  be  extended  to  enable  Stocks,  Shares  and  any  other  property  held  by 
the  Liquidator  in  trust  for  any  person  as  a member  of  the  Company  to  be  sold  with 
the  leave  of  the  Court  and  the  proceeds  of  sale  to  be  paid  by  the  Liquidator  mto  the 
Companies  Liquidation  Account. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

No  comments  beyond  those  made  under  various  other  headings  above. 


No  comments. 


29.  Any  other  matters  within  the  terms  of  reference 


Dated  29th  March,  1960. 
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APPENDIX  XV 

Memorandum  by  the  National  Chamber  of  Trade 

The  National  Chamber  of  Trade  is  the  principal  comprehensive  organisation 
representative  of  the  retail  distributive  trades  in  the  United  Kingdom.  Its  affiliated 
organisations  and  individual  members  were  invited  to  comment  on  the  questions 
asked  by  the  Company  Law  Committee  and  the  following  is  a summary  of  the  opinions 
expressed. 

1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members,  and  other  conditions  of  incorporation 
No  change  recommended. 

(b)  Limitation  of  objects  to  those  stated  in  the  Memorandum:  obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parties,  and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 
In  the  case  of  Exempt  Private  Companies  a “ universal  ” Objects  Clause  should  be 
permissible  in  their  Memoranda  of  Association.  With  all  limited  companies  it  should 
be  possible  to  alter  the  Objects  Clause  by  special  resolution  at  an  Extraordinary 
General  Meeting  called  for  that  purpose. 

(c)  The  company  as  a legal  entity  distinct  from  its  members — te  one-man  **  companies 

A Limited  Company  should  continue  to  be  regarded  as  a legal  entity  distinct  from 
its  Members. 

(d)  Shares  of  no  par  value.  ( Bearing  in  mind  the  Government's  announced  intention  to 

implement  the  recommendations  of  the  Committee  on  Shares  of  No  Par  Value. 
Cmd.  9112,  1954) 

It  should  be  permissible  for  a Public  Company  to  issue  shares  of  no  par  value  as 
part  of  its  capital,  but  this  should  not  be  permissible  in  respect  of  a Private  Company. 

2.  Prohibition  of  Partnerships  with  more  than  20  Members 
No  change  recommended. 


3.  Classification  of  Companies 

(a)  Nature  and  merits  of  distinction  between  public  and  private  companies ; adequacy  of 

restrictions  imposed  on  the  latter 
No  change  recommended. 

(b)  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 

(i Sections  127,  129  of  Companies  Act , 1948) 

No  change  recommended. 

(c)  Unlimited  companies  and  companies  limited  by  guarantee 
No  change  recommended. 


4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 
No  alteration  necessary. 
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5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  retained  by 

Shareholders 

(а)  Fundamental  changes  in  company's  activities 
No  alteration  necessary. 

(б)  Disposal  of  undertaking  and  assets 
No  alteration  necessary. 

r 

(c)  Issue  of  Shares 

No  alteration  necessary. 

(d)  Borrowing  money  and  charging  property 
No  alteration  necessary. 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 
No  alteration  necessary. 

6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects? 
Directors’  Duties  should  be  more  clearly  defined  in  respect  of  their  fiduciary  respon- 
sibility to  shareholders  and  creditors. 

(b)  Are  Directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 
Directors  of  Private  Companies  are  often  unaware  of  their  fiduciary  position. 

(c)  Directors'  and  officers'  dealings  in  their  own  companies’  shares 

Provision  should  be  made  for  the  disclosure  to  Members  of  the  Company  of  Directors’ 
and  Officers’  dealing  in  their  own  Companies’  shares  whether  such  dealings  were  in 
their  own  name  or  in  the  names  of  nominees. 

( d)  Disclosure  of  Directors’  interests 

The  present  provisions  of  the  Companies  Act  are  adequate. 

(e)  Should  bodies  corporate  be  allowed  to  be  Directors  ? 

No. 

7.  Shares  with  Restricted  or  No  Voting  Rights 
Shares  with  no  voting  rights  should  only  be  allowed  where  there  is  a minimum 
fixed  interest  yield  and  a pre-determined  date  of  redemption. 

8.  The  Protection  of  Minorities 
It  is  considered  that  the  existing  remedies  are  adequate. 

9.  Protection  of  Special  Classes  of  Shares 
No  change  required. 

10.  Board  of  Trade  Powers  to  Appoint  Inspectors 
The  present  powers  of  the  Board  of  Trade  to  appoint  Inspectors  in  certain  circum- 
stances are  adequate  and  should  be  retained. 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  ( including  nominee  holding  companies), 

and 

( b ) Control  through  nominee  Directors 

In  the  case  of  Public  Companies  beneficial  ownership  of  shares  should  be  disclosed 
in  the  Annual  Return  submitted  to  the  Registrar.  In  the  Annual  Report  to  the 
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Members,  the  Directors’  shareholdings  should  be  disclosed  with  a note  of  any  changes 
made  during  the  financial  year. 

12.  Share  Transfer  and  Registration  Procedure 
The  present  provisions  are  adequate. 

13.  Multiplicity  of  Directorships  held  by  one  individual 
This  is  considered  to  be  a matter  for  shareholders  only. 

14.  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 
This  should  continue  to  be  permitted. 


15.  Loan  Capital 

(a)  Debentures  and  Debenture  Stock 
No  change  needed. 

( b ) Trust  Deeds — Duties  of  Trustees  and  Receivers 
Present  provisions  are  adequate. 

(c)  Registration  of  Charges 
This  should  be  maintained. 

16.  Take-over  Bids 

(a)  Procedure 

(b)  Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

(c)  Functions  of  Directors 

(d)  Disclosure  of  identity  of  bidder 

(e)  The  financing  of  such  transactions 

(J)  Disclosure  of  Directors'  interests — compensation  for  loss  of  office  ( Sections 
191-194  of  Companies  Act,  1948),  and 

(g)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority  [Section  209  of  Companies  Act,  1948) 

No  changes  recommended. 

17.  Prospectuses — Statements  in  lieu  of  Prospectuses — Offers  for  Sale — Issues  of 
Shares  to  Existing  Shareholders 

(i a ) Adequacy  of  protection  afforded  to  investors  by  existing  law 

( b ) Usefulness  and  necessity  of  the  existing  provisions,  and 

( c ) Certificates  of  exemption  ( Section  39  of  Companies  Act,  1948) 

Existing  provisions  are  adequate. 


18.  Control  over  Business  of  Dealing  in  Securities 
Existing  provisions  are  adequate. 


19.  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

No  comment. 
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20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  Shares 
No  change  required. 

21.  Accounts 

Do  the  accounts  require  the  disclosure  of  sufficient  information  about  the  financial  position 
of  the  company , including  its  subsidiaries  and  associated  companies  ? Are  all  the  existing 
provisions  necessary  and  useful  in  present-day  conditions? 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

Any  surplus  resulting  from  a revaluation  of  Fixed  Assets  should  be  transferred  to  a 
capital  reserve. 

( b ) Share  premium  account 

In  the  case  of  a Share  Premium  Account  the  Board  of  Trade  should  have  power  to 
give  permission  for  wider  use  of  the  Share  Premium  Account  than  at  present  allowed. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 
No  alteration  in  law  necessary. 


(d)  Description  of  reserves 
No  alteration  in  law  necessary. 


{e)  Definition  of  profits 

No  alteration  in  law  necessary. 


(/)  Exemption  of  banks,  assurance,  shipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act,  1948 
No  comment. 


22.  Audit 


(a)  Qualifications  and  appointment  of  auditors 

Already  sufficiently  defined  in  the  Companies  Act  of  1948. 

(b)  Duties  and  responsibilities  of  auditors 

Already  sufficiently  defined  in  the  Companies  Act  of  1948. 

(c)  Exemption  of  “exempt  private  companies  ” from  the  provisions  of  Section  161  of  the 

Companies  Act,  1948 

All  Limited  Companies,  whether  Public  or  Private,  should  have  a qualified  Auditor, 
i.e.  a member  of  a body  of  accountants  established  in  the  United  Kingdom  and  for 
the  time  being  recognised  for  this  purpose  by  the  Board  of  Trade. 


23.  Provisions  as  to  Returns 

An  annual  certificate  of  “ no  change  ” should  be  sufficient  in  the  case  of  Exempt 
Private  Companies  where  there  has  been  no  change  in  Capital,  Shareholdings  and 
other  details  now  required  by  the  present  Annual  Return. 


24.  Company  and  Business  Names 
Existing  provisions  are  adequate. 

25.  Foreign  Companies 

No  comment. 

26.  Internal  Management  and  Administration 

(a)  Annual  and  other  General  Meetings 

( b ) Mode  of  passing  extraordinary  and  special  resolutions 
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(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes,  and 

Id)  Exercise  of  voting  rights  in  cases  of  interlocking  shareholdings,  unit  trusts,  and  in 
other  special  cases , e.g.  by  trustees  of  pension  and  welfare  funds  for  employees  in 
relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company . 
The  provisions  of  the  Companies  Act,  1948,  are  adequate. 

27.  Winding-up 

Section  283(1)  of  the  Companies  Act,  1948,  relating  to  the  Statutory  Declaration 
of  Solvency  in  the  case  of  a proposal  to  wind-up  voluntarily,  should  be  amended  to 
allow  a period  of  three  years  instead  of  12  months  for  a Company  to  pay  its  debts  in 
full,  particularly  where  the  assets  of  the  Company  include  real  estates. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 
The  provisions  of  the  Companies  Act,  1948,  are  adequate. 

29.  Any  other  Matters  within  the  Terms  of  Reference 
The  Chamber  has  no  other  points  to  make. 
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APPENDIX  XVI 

Memorandum  by  the  General  Council  of  British  Shipping. 

1.  This  memorandum  is  submitted  to  the  Company  Law  Committee  by  the  General 
Council  of  British  Shipping,  the  constituent  members  of  which  are  the  Chamber  of 
Shipping  of  the  United  Kingdom  and  The  Liverpool  Steam  Ship  Owners’  Association 
and  which  thus  speaks  for  the  Shipping  Industry  as  a whole.  The  Committee  in  asking, 
by  way  of  the  communication  from  its  Secretary  to  the  General  Council  of  January 
15th,  1960,  for  any  views  that  the  General  Council  might  wish  to  submit  to  it,  listed  a 
number  of  items  within  the  field  of  its  consideration.  This  memorandum  relates  to  the 
only  two  of  such  items  about  which  the  General  Council  desires  to  make  a submission, 
the  Tnain  one  being  in  respect  of  the  Shipping  Companies  Exemption  Order  made 
by  the  Board  of  Trade  in  July,  1948,  in  exercise  of  the  powers  given  to  it  by  the  1948  Act. 

2.  Annexed  hereto  are  copies  of  two  memoranda  which  the  General  Council  sub- 
mitted to  the  Board  of  Trade  in  1947/48,  in  support  of  the  case  which  it  was  then 
promoting  for  the  Exemption  Order  that  was  ultimately  made.  This  case  was 
investigated  by  an  advisory  committee  appointed  by  the  Board  of  Trade  under  the 
chairmanship  of  Mr.  E.  H.  Marker,  the  then  principal  official  of  the  Companies 
Department  of  the  Board  of  Trade,  by  which  committee  a deputation  from  the  General 
Council  was  received.  The  outcome  was  acceptance  of  the  merits  of  the  case  by  H.M. 
Government,  particularly  the  two  departments  specially  concerned — the  Board  of 
Trade  and  the  Ministry  of  Transport — and  by  Parliament. 

3.  The  present  relevance  of  these  earlier  memoranda  lies  in  the  fact  that  the  case 
then  submitted  and  accepted  for  the  making  of  the  Exemption  Order  applies  today 
with  equal,  and  indeed  for  the  reason  given  below  with  even  greater  force  to  its 
retention.  The  case  for  exemption  was  made  on  sole  ground  of  national  interest 
that,  both  in  good  and  depressed  circumstances  of  shipping  trading,  the  degree  of 
public  disclosure  in  accounts  which  would  otherwise  be  entailed  would  provide  foreign 
competitors  with  information  that,  in  the  competitive  interest  of  British  shipping  and 
therefore  in  the  national  interest,  it  was  undesirable  that  they  should  be  given.  It  is 
summed  up  in  paragraph  6 of  the  memorandum  of  the  23rd  January,  1947,  and  is 
admirably  stated  in  the  speech  made  in  the  House  of  Lords  by  Viscount  Swinton 
quoted  in  paragraph  3 of  the  memorandum  of  the  4th  March,  1948. 

4.  The  Exemption  Order  was  thus  made  to  give  help  and  to  avoid  prejudice  to 
British  shipping  in  upholding  itself  in  all  its  international  trades  against  foreign 
competition,  including,  especially,  State  aided  competition.  On  that  ground  of  merit, 
the  case  for  the  retention  of  the  Order  in  1960  is  as  strong,  if  not  stronger,  than  was 
the  case  for  making  it  in  1948.  Foreign  competition  has  increased  over  the  period 
and  British  shipping  has  lost  ground  to  it  in  a number  of  the  trades  in  which  it  is 
engaged.  State  aided  competition  in  particular  has  increased  with  the  maintenance 
of  subsidies  to  which  the  earlier  memoranda  refer  and  with  extension  of  practices  of 
flag  discrimination,  i.e.,  action  by  Governments  to  bring  about,  by  measures  of  law 
or  in  other  ways,  the  transfer  of  cargo  carrying  from  the  ships  of  countries  like  the 
United  Kingdom  competing  on  an  economic  basis,  to  the  ships  of  the  National  flag, 
some  of  which  have  themselves  been  brought  into  existence  with  Government  aid. 
The  whole  picture  is  one  of  British  shipping  engaged  in  increasingly  difficult  and 
severe  combat  with  other  flags,  including  an  increasing  number  whose  Governments 
are  using  every  conceivable  device  to  foster  their  national  shipping. 

5.  Competition  has  increased  on  the  part  of — 

(a)  the  “ conventional  ” maritime  flags  operated  on  a basis  of  fair  and  economic 
competition; 
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(b)  the  State  aided  flags  operating  on  a basis  of  unfair  and  Government  assisted 
competition;  and 

(c)  the  so-called  “ flags  of  convenience  ” of  Panama  and  Liberia,  operating  on  a 
basis  of  virtual  freedom  from  taxation  and  without  the  supervisory  control 
imposed  by  Government  regulation  on  the  conventional  mercantile  marines. 

Tonnage  under  these  flags  has  been  the  subject  of  extraordinary  increase. 

6.  The  following  table  is  illustrative  of  the  increase  in  tonnage  over  the  period 
1948-59  in  the  case  of  the  principal  competitive  foreign  flags.  Among  them,  the 
United  States,  Japan,  France  and  Italy  in  varying  degree  subsidise  their  shipping. 
India  is  one  of  the  main  practitioners  of  discrimination.  In  the  case  of  the  other 
practitioners  like  Chile,  Argentine  and  Brazil,  it  is  not  so  much  a matter  of  increase 
in  pre-existing  tonnage  but  the  use  of  discriminatory  practices  to  increase  cargo 
carrying  by  ships  already  owned. 


Flag 

Denmark 

Tonnage  by  Flag  (1,000  gross  tons  and  upwards ) 
(Based  on  Lloyd’s  Register  Statistical  Tables) 
1948 — G.R.T.  1959 — G.R.T. 

1,013,999  2,087,955 

Percentage 

increase 

105-9 

France 

2,597,836 

4,338,056 

67*0 

Greece 

1,246,322 

2,081,070 

67*0 

Germany 

122,792 

3,900,257 

3076*3 

Holland 

2,492,083 

4,245,196 

70*3 

Italy 

1,961,834 

4,911,664 

150*3 

India 

250,000  (approx.) 

707,695 

183*0 

Japan 

729,409 

5,602,999 

668*1 

Norway 

3,954,615 

10,051,666 

154*2 

Spain 

977,681 

1,445,608 

47*8 

Sweden 

1,765,335 

3,451,745 

95*5 

United  States* 

. . 15,416,046 

8,110,755 

47-4  decrease 

Liberia 

none 

11,916,750 

non-existent 

Panama 

2,675,855 

4,540,180 

in  1948 
69*7 

United  Kingdom 

. . 16,875,459 

19,727,846 

16-9 

* Sea  tonnage  excluding  reserve  fleet  About  half  the  tonnage  under  the  flag  of  Panama 
is  in  American  ownership,  directly  or  indirectly. 


7.  Another  indication  of  the  increased  foreign  competition  which  British  shipping 
is  encountering  is  to  be  found  in  the  official  statistics  of  shipping  entering  and  clearing 
U.K.  ports  in  the  foreign  trade  with  cargo  as  follows: — 


Tons  Net  (000  omitted) 
Entrances 

Clearances 

1948 

1959 

1948 

1959 

British  ships 

34,673 

43,309 

25,642 

33,124 

Foreign  ships 

15,881 

41,470 

10,123 

20,828 

Total 

50,554 

84,779 

35,765 

53,952 

Percentage  British 

68-6 

51-1 

71-7 

61-4 

8.  The  Exemption  Order  was  made  in  1948  after  careful  consideration  by  the  Board 
of  Trade  of  the  case  put  forward  in  justification  of  it  and  as  a protective  measure  for 
British  shipping  in  its  competition  with  foreign  flags.  The  General  Council  submits 
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that  the  facts  and  figures  given  in  the  foregoing  paragraphs  in  respect  of  such  competi- 
tion establish  the  case  for  the  retention  of  the  Order,  which  this  memorandum  is 
designed  to  establish. 

9.  The  other  point  on  which  the  General  Council  desires  to  make  some  observations 
concerns  the  position  of  foreign  companies  in  relation  to  the  accounting  provisions  of 
the  Companies  Act,  1948.  U.K.  shipping  companies  concerned  with  this  point  are 
in  some  foreign  countries  required  to  file  accounts  to  comply  with  local  Companies 
Acts.  These  Acts  are  sometimes  modelled  on  the  U.K.  Act,  but  in  certain  countries 
abroad,  India  and  Pakistan  being  particularly  in  mind,  there  is  a tendency  to  be  very 
exacting  in  the  accounting  requirements  imposed  upon  U.K.  companies  liable  to  file 
their  accounts.  One  result  has  been  considerable  difficulty  in  avoiding  disclosure 
of  information  regarded  as  highly  undesirable  to  have  on  a public  file,  with  conse- 
quential need,  in  the  case  concerned,  of  divestment  of  a place  of  business  in  India 
to  avoid  those  requirements. 

It  is  understood  that  although  the  Companies  Act  1948  requires  every  oversea 
company  to  file  a balance  sheet  and  profit  and  loss  account,  including  Group  accounts, 
nevertheless  in  practice  the  Registrar  of  Companies  accept  accounts  of  overseas 
companies  in  the  form  in  which  they  are  prepared  in  accordance  with  their  own  local 
laws.  It  has  proved,  however,  most  difficult  to  convince  foreign  Governments  of  this 
apparent  contradiction  between  Act  and  practice.  They  point  to  the  Act  and  tend  to 
argue  that  what  is  good  for  U.K.  Acts  of  Parliament  must  be  good  for  themselves. 

Hence  it  would  be  very  helpful  to  the  companies  concerned  if  the  requirements 
imposed  on  overseas  companies  to  file  accounts  here  could  be  modified. 

MARTIN  HILL. 

H.  E.  GORICK. 

Joint  Secretaries. 

April,  1960. 


ANNEX  A 

Copy  of  Memorandum  of  23/1/47 

General  Council  of  British  Shipping 
Companies  Bill — Disclosure  of  “ Provisions  ” 

1 This  Memorandum  is  designed  briefly  to  set  out  the  grounds  on  which  the 
General  Council  is  asking  that  Shipping  shall  be  put  in  the  same  position  as  Banks 
and  Insurance  Companies  in  regard  to  the  requirements  of  the  First  Schedule  to  the 
Bill  relative  to  disclosure  of  “ provisions  ” as  defined  in  Part  IV  of  the  Schedule. 

2.  Shipping  is  an  Industry  proved  by  the  experience  of  a great  many  years  to  be 
abnormally  subject  in  comparison  with  other  industries  to  periods  of  depression. 
Detailed  evidence  of  this  fact  can  be  given  if  desired.  The  customary  cycle  is  a short 
period  of  prosperity  followed  by  a lengthy  period  of  depression,  and  to  survive  the 
latter  it  is  essential  that  provision  be  put  aside  in  the  course  of  the  former  period. 
There  is  no  objection  to  stating  in  the  accounts  that  the  Profit  & Loss_  Account  has 
been  struck  after  making  provision  for  liabilities  and  contingencies  without  stating 
the  amount,  or  in  stating  in  subsequent  years  that  the  balance  of  the  Profit  & Loss 
Account  has  been  struck  after  taking  in  sums  reserved  for  contingencies  but  no  longer 
required  for  such  purpose.  Experience  has  provided  that,  unless  provision  is  made  for 
liabilities  and  contingencies  known  to  he  ahead,  the  chances  of  overcoming  the  difficul- 
ties  when  they  arise  must  be  seriously  jeopardised. 
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3.  Shipping  is  wholly  international  to  an  extent  that  differs  from  other  exporting 
industries  in  the  sense  that  it  has  no  home  market;  is  open  in  all  trades  to  foreign 
competition  on  terms  of  “ freedom  of  the  seas  in  the  case  of  the  Liner  Companies, 
they  cannot  temporarily  stop  trading  because  the  goodwill  of  the  business  involves 
the  maintenance  of  the  service,  notwithstanding  that  it  may  be  running  at  a loss; 
and,  in  the  case  of  all  shipping,  the  ships  themselves  can  only  be  laid  up  as  a last 
resort  because  of  the  heavy  capital  cost  of  the  ship  itself  and  the  fact  that  it  must  be 
recouped  by  earnings  over  a relatively  short  expectation  of  life,  and  of  the  very  heavy 
expenses  and  depreciation  which  go  on,  whilst  the  vessel  is  laid  up;  other  industries 
can  fall  back  on  a home  market  or  otherwise  temporarily  divert  their  activities. 
Shipping  must  maintain  its  services  or  lose  them. 

4.  Shipping  is  far  more  subject  to  foreign  competition  than  is  any  other  industry 
and,  in  particular,  competition  of  a subsidised  character.  It  is  assumed  that,  for  the 
purposes  of  this  memorandum,  no  detailed  description  of  the  nature  and  degree  of 
such  competition  is  required.  It  was  on  this  main  ground  of  unfair  foreign  com- 
petition that  the  Board  of  Trade  in  1939,  as  the  Department  then  concerned  with 
Shipping,  introduced  the  British  Shipping  Assistance  Bill  in  Parliament.  That  Bill, 
it  will  be  remembered,  provided  for  a subsidy  for  British  tramp  shipping  and  a 
“ Fighting  Fund  ” of  £10  million  as  support  for  liner  shipping  together  with  grants 
and  loans  for  shipbuilding.  The  passage  of  the  Bill  was  stopped  by  the  war,  but  in 
connection  with  the  present  memorandum  it  is  particularly  worth  recalling  that  the 
Liner  Companies  told  the  Board  of  Trade  that  they  did  not  believe  they  would  have  to 
call  on  the  Fighting  Fund  if  Parliament  provided  it;  they  thought  its  mere  availability, 
with  the  evidence  that  that  availability  would  convey  that  the  British  Government  was 
behind  the  Lines  in  their  fight  against  subsidised  competition,  would  so  strengthen 
their  hands  in  their  Conference  and  other  negotiations  as  to  render  actual  resort  to 
the  Fund  unnecessary.  Evidence  of  the  nature  of  foreign  subsidised  competition  can 
be  found  in  the  reports  of  the  Imperial  Shipping  Committee  dealing  with  the  incursion 
of  the  Japanese  into  the  Eastern  trades  and  with  the  American  Matson  Line  competition 
into  the  Australia/New  Zealand  trade  between  1920  and  1932.  The  main  subsidising 
countries  before  the  war  were  America  and  Japan,  although  the  practice  was  also 
indulged  in  by  France,  Italy  and  Germany.  Japanese  competition  has  gone;  that 
from  America  remains  and,  as  at  the  end  of  the  1914—18  war,  is  in  process  of  being 
increased  in  many  trades  of  great  importance  to  British  shipping. 

5.  The  nature  of  the  depressions  that  British  Shipping  has  to  weather  was  demon- 
strated by  the  Industry  to  the  Board  of  Inland  Revenue  when,  on  the  introduction  of 
the  Excess  Profits  Tax  early  in  the  war,  the  Industry  submitted  a case  to  the  Board  in 
support  of  the  proposition  that,  for  the  purpose  of  that  tax,  Shipping  was  a “ Depressed 
Industry  That  case  was  held  by  the  Board  of  Inland  Revenue  to  have  been  proved. 
A good  example  of  a cycle  of  depression  is  to  be  found  in  the  Report  of  the  Deep  Sea 
Tramp  Fact  Finding  Committee  submitted  to  the  Board  of  Trade  in  January,  1939, 
showing  that  for  the  period  of  six  years  1930  to  1935,  out  of  a total  depreciation  of 
£18,665,000  for  the  six  years,  only  £8,076,000  was  provided  from  all  sources  leaving 
arrears  of  depreciation  of  £10,589,000  to  be  made  up.  Of  the  depreciation  provided, 
nearly  one-quarter  was  provided  in  the  trading  year  ending  in  1930  and  thus  included 
sums  set  aside  during  or,  as  a result,  of  the  better  trading  conditions  of  1929  and 
previous  years. 

6.  The  General  Council  feels  convinced  that  the  application  to  the  Shipping  Industry 
of  the  requirements  of  the  First  Schedule  relative  to  “ provisions  ” is  against  the  com- 
petitive interest  of  the  Shipping  Industry  and  therefore  against  the  National  interest. 
It  holds  this  view  most  strongly,  and  most  sincerely.  It  believes  that  such  disclosure, 
especially  when  compulsorily  made  at  a time  of  depression  when  the  resources  of 
the  Shipping  Companies  had  been  depleted  and  were  attenuated,  would  be  of  real  help 
to  their  Foreign  competitors  who  are  under  no  similar  obligation  to  put  their  cards 
on  the  table.  It  is  also  undesirable  to  make  such  disclosure  in  a time  of  strength  as 
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in  certain  circumstances  it  would  indicate  to  the  foreigner  profitable  trades  into  which 
to  break  or  tonnage  of  a particular  type  to  develop.  The  Industry  asks  the  Board 
of  Trade  to  leave  it  the  right  to  make  in  its  accounts  such  provision  for  liabilities  and 
contingencies  as  it  deems  necessary,  in  such  manner  that  its  foreign  competitors  may 
be  left  to  guess  at  the  degree  of  hidden  strength  and  at  aU  events  may  not  have  disclosed 
to  them  a condition  of  weakness,  if  such  temporarily  exists. 


7 1 xhe  above  summarises  shortly  the  grounds  of  the  General  Council  s application. 
The  application  itself  stated  in  terms  of  the  Bill  is  for: — 

(a)  exemption  of  shipping,  as  regards  the  Balance  Sheet,  from  Sections  3 4 and  5 
of  the  First  Schedule  relative  to  “ provisions  ” and  as  regards  the  Profit  and 
Loss  Account  from  Sections  9 (i)  ( a ) and  (/)  relative  to  “ provisions 


(M  enlargement  of  the  definition  of  “ provisions  ” so  as  to  cover  contingencies  in  a 
rather  wider  sense  than  “ liabilities  ”,  e.g.  the  setting  aside  of  a reserve  in  the 
knowledge  that  a struggle  with  a particular  foreign  competitor  is  coming  and 
will  require  to  be  financed  when  it  comes. 

MARTIN  HILL, 

Joint  Secretary. 


ANNEX  B 

Copy  of  Memorandum  of  4/3/48 

General  Council  of  British  Shipping  Companies  Act,  1947 

1 The  General  Council  of  British  Shipping,  the  constituents  of  which  are  the 
Chamber  of  Shipping  of  the  United  Kingdom  and  the  Liverpool  Steam  Ship  Owners 
Association,  is  fully  representative  of  all  Sections  of  the  Industry.  By  way  of  this 
memorandum,  it  makes  formal  application  to  the  Board  of  Trade  that  the  Board  will, 
in  exercise  of  the  powers  given  to  it  by  Paragraph  3(3)  of  Part  HI  of  the  Fust  Schedule 
to  the  Companies  Act,  1947,  exempt  Shipping  Companies  from  the  requirements  of 
disclosure  in  published  accounts  of  those  details  which  paragraph  3(1)  of  Part  HI  of 
the  First  Schedule  specifies.  For  this  purpose,  it  is  suggested  4at  a Shippmg 
Company”  should  mean  any  Company  in  respect  of  which  the  Board  of  Trade  are 
satisfied  that  the  major  part  of  its  undertaking  consists  directly  or  indirectly  of  the 
ownership,  management  or  operation  of  ships,  but  excluding  a Company  whose 
S cS  of  engagement  in  the  U.K.  coasting  trade  (including  Eire,  Isle  of 

Man  and  Channel  Isles). 

2 The  grounds  of  this  application  were  set  out  in  a memorandum  which  die  General 

Council  submitted  to  the  Board  at  the  time  when  the  Bill  was  under  consideration  by 
the  House  of  Lords.  A copy  of  this  memorandum  is  attached  (see  Annex  A)  and  it 
is  left  to  speak  for  itself.  As  will  be  seen,  the  primary  ground  is  the  undesirability, 
in  the  national  interest,  of  compelling  the  disclosure  of  information which would  be 
of  great  value  to  the  foreign  competition,  and  in  particular  subsidised  competition, 
which  British  Shipping  has  to  meet  in  the  open  international  trade  of  sea  carnage, 
m i* JL-  tn  sLmr »m<r  rnrrmanies  wholly  or  principally  engaged 


— r FnJ  Tramp  and  Tanker— whose  business  lies,  wholly  or  pnnapaUy,  m the  overseas 
trades.  For  this  purpose,  overseas  trades  include  the  short  sea  trades  with . the 
Continent  of  Europe  which  are  normally  subject  to  a considerable  degree  of  foreign 
competition  which  before  the  war  was  partly  of  a subsidised  character. 
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3.  On  Committee  stage  of  the  Bill  in  the  House  of  Lords,  an  amendment  was  moved 
by  Viscount  Swinton  in  terms  which  would  have  given  to  shipping  companies  the 
exemption  for  which  application  is  now  made.  In  the  course  of  his  speech  {Hansard, 
10th  March,  1947,  column  246-7)  Lord  Swinton  said:— 

“ There  are,  I think,  very  strong  national  reasons  for  treating  shipping  com- 
panies in  the  same  way  as  banks  and  insurance  companies  in  regard  to  reserves. 
There  may  be  other  companies  to  which  analogous  reasons  of  national  interest 
may  apply,  but  in  this  Amendment  I want  to  deal  with  shipping  companies.  I 
will  briefly  give  your  Lordships  the  reasons  which  I think  apply— and  apply  to  a 
unique  degree — in  the  case  of  shipping  companies.  I base  my  case  entirely  on 
national  grounds.  First  and  foremost,  I put  defence.  The  Merchant  Navy  is 
just  as  necessary  to  us  in  war  as  the  Royal  Navy  itself.  Together  they  are  our 
life-line,  and  two  wars  have  shown  us  that  our  very  life  depends  upon  both. 
Another  reason  is  that  shipping  is,  and  always  has  been,  regarded  in  a very  special 
sense  as  a national  service,  just  as  much  as  banking  or  insurance.  It  serves  all 
our  import  and  our  export  trade.  Shipping  is  in  itself  the  greatest  invisible 
export  we  have.  As  the  White  Paper  which  we  shall  be  discussing  next  week  has 
shown,  we  are  thousands  of  millions  of  pounds  worse  off  than  we  were,  and  our 
other  invisible  exports  have  been  largely  exhausted  to  pay  for  the  war.  Shipping 
will  be  more  important  than  ever  as  an  invisible  export.  This  peculiar  position 
of  shipping  has  always  been  accepted  by  all  Governments.  Before  the  war,  by 
common  consent,  the  Government  of  the  day  were  considering  special  financial 
measures  by  which  shipping  could  be  aided. 

“ There  is  another  reason.  Shipping  has  more  ups  and  downs  than  any  other 
industry.  It  has  had  longer  periods  of  depression  than  any  other  industry,  and  it 
has  the  unique  feature,  as  distinct  from  all  other  industries,  that  you  cannot  protect 
shipping  by  a tariff.  For  all  those  reasons,  it  is  absolutely  vital  that  the  shipping 
companies  of  this  country  should  create  and  hold  large  reserves.  Shipping  has 
to  face  harder  foreign  competition  than  any  other  industry.  It  has  to  face 
competition  from  State-owned  lines  which  are  maintained  and  run  regardless  of 
profit  and  loss,  or  competition  from  national  companies  subsidised  at  almost 
unlimited  expense  and  protected  by  the  most  extreme  and  exclusive  forms  of 
cabotage.  In  these  circumstances,  the  disclosure  of  reserves  shows  the  relative 
strength  or  weakness  at  any  particular  time  of  a shipping  company’s  financial 
position,  and  that  is  just  the  very  information  a foreign  competitor  would  wish 
to  have.  It  is  just  the  information  which  British  shipping  companies  in  almost 
every  case  do  not  and  cannot  get  in  respect  of  their  foreign  competitors.” 

The  Lord  Chancellor  in  replying  to  the  debate  on  this  amendment  (column  248) 
said: — 

“Although  I do  not  know  that  I go  all  the  way  with  the  noble  Viscount  opposite 
in  regard  to  all  his  arguments,  yet  I must  say  that  I think  he  has  made  out  a case 
here.  We  must  look  at  this  matter  from  the  point  of  view  of  the  national  interest, 
and  I am  not  quite  certain  that  it  would  be  wise  to  confine  this  provision  to 
shipping  companies.  I would,  therefore,  like  to  consider  between  now  and  the 
Report  stage  as  to  how  to  give  effect  to  what  he  desires.  Without  pledging  myself, 
1 think  the  noble  Viscount  may  rest  satisfied  that  we  shall  be  able  to  do  something 
which  will,  in  substance  meet  his  point  of  view.  I ask  him  to  withdraw  his 
Amendment  and  leave  me  to  deal  with  this  between  now  and  the  Report  stage.” 

4.  The  matter  came  before  the  House  of  Lords  on  Report  stage  on  25th  March, 
1947,  when  the  Lord  Chancellor  moved  the  inclusion  in  the  Bill  of  what  subsequently 
became  paragraph  3 of  the  First  Schedule  to  the  Act.  In  so  doing,  he  said  {Hansard, 
March  25th,  1947,  columns  778-9)  that  his  amendment  resulted  from  his  promise 
given  on  Committee  stage  that  the  desirability  of  exempting  Shipping  Companies 
from  having  to  disclose  their  inner  reserves  would  be  further  examined;  that  in  the 
result  it  was  proposed  to  give  these  wider  discretionary  powers  to  the  Board  of  Trade 
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which  would  be  exercised,  not  in  the  interests  of  any  particular  company  or  its  share- 
holders, but  only  where  considerations  of  national  interest  were  involved,  and  then 
only  on  terms  of  certain  conditions  and  safeguards.  It  was  in  these  circumstances 
that  this  provision  of  the  Act  came  into  existence,  and  it  is  in  these  circumstances  that 
this  application  is  made.  The  General  Council  accepts,  without  qualification,  the  test 
thus  laid  down  by  the  Lord  Chancellor  that  exercise  of  the  Board’s  powers  of  exemption 
is  dependent  on  considerations  of  national  interest  and  on  such  considerations  alone. 
The  General  Council  itself  has  from  the  outset  stated  the  case  for  the  Shipping  Industry 
on  that  basis  and  is  fully  satisfied  that  on  that  basis  its  case  is  justified. 

5,  On  the  matter  of  safeguards,  the  General  Council  ventures  to  suggest  to  the 
Board  that  exemption  should  be  conditional  on  two  safeguards  which  in  its  view  would 
be  proper  and  sufficient,  namely: — 

(i)  The  Board  to  have  power  in  the  case  of  any  exempted  Company  to  require 
the  information,  publication  of  which  is  withheld  as  a result  of  the  exemption 
to  be  given  to  it  confidentially; 

(ii)  if  a Company  pays  dividends  otherwise  than  out  of  the  profits  of  the  year, 
the  fact  should  be  indicated  clearly  in  the  accounts  or  in  a note  thereto. 

Reference  was  made  to  both  these  conditions  by  the  Lord  Chancellor  on  recommit- 
ment stage  in  the  House  of  Lords  (Hansard,  25th  March,  1947,  Cols.  8-9)  as  being 
safeguards  on  which  exemption  would  be  made  conditional,  which  the  General  Council 
accepts.  In  the  course  of  the  same  speech  the  Lord  Chancellor  pointed  out  that,  under 
the  Bill,  Accounts  were  to  be  such  as  would  give  a fair  picture  of  the  Company’s 
position  in  the  sense  that  it  may  be  an  under-statement  but  never  an  over-statement. 
The  General  Council  accepts  this  and  calls  attention  to  Sections  13  and  16  of  the  Act 
which  require  Accounts  to  show  a true  and  fair  view  of  the  state  of  affairs  and  profit 
or  loss  of  the  Company.  The  General  Council’s  application  in  no  way  seeks  to  lessen 
the  duty  placed  upon  a Company  to  comply  with  this  requirement. 

ERNEST  H.  MURRANT, 

Chairman , 

General  Council  of  British  Shipping. 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 

SIXTH  DAY 


Friday,  4th  November,  1960 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  E.  A.  Bingen  ( Questions  1664  to 
1849  only) 

Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 
Professor  L.  C.  B.  Gower,  M.B.E. 
Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 

Mr.  P.  E.  1 


Mr.  J.  A.  Lumsden,  M.B.E.  ( Questions 
1664  to  1849  only ) 

Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 
T.D. 

Mrs.  M.  Naylor  ( Questions  1664  to  1849 
only) 

Mr.  G.  W.  H.  Richardson 
Mr.  C.  H.  Scott 
ton  ( Secretary ) 


Mr.  J.  A.  E.  Davies  ( Assistant  Secretary) 


Sir  Edward  J.  Reid,  Bt.,  Mr.  K.  C.  Barrington,  Mr.  H.  J.  S.  French  and 
Mr.  J.  W.  Hatch  called  and  examined 


1664.  Chairman:  Good  morning,  Gen- 

tlemen, we  are  very  much  obliged  to  you 
for  your  valuable  memorandum  and  for 
coming  to  help  us  here  this  morning. 
Sir  Edward  Reid,  you  are  chairman  of  the 
Accepting  Houses  Committee;  Mr.  French 
is  chairman  of  the  Issuing  Houses  Asso- 
ciation; Mr.  Barrington  is  from  Morgan 
Grenfell  and  Co.  Limited  and  a member 
of  the  joint  committee;  and  Mr.  Hatch 
is  from  Lazard  Brothers  and  Company 
Limited  and  also  a member  of  the  joint 
committee. Sir  Edward  Reid'.  Yes. 

Chairman-.  I will  now  ask  Mr.  Mackin- 
non to  open  the  discussion. 

1665.  Mr.  Mackinnon-.  I have  read 
with  interest  your  memorandum,  and  I 
will  try  to  put  my  questions  following  the 
sequence  of  the  memorandum.  First, 
you  suggest  that  the  minimum  number  of 
members  required  should  be  two  in  the 
case  of  both  public  and  private  companies. 
We  have  had  a suggestion  that  there  is 
something  to  be  said  for  allowing  a 
wholly-owned  subsidiary  to  have  only  one 
member,  namely,  its  holding  company. 


I do  not  know  whether  you  have  con- 
sidered that  idea  or  whether  you  have  any 

views  about  it. Admittedly  in  the  case 

of  the  wholly-owned  subsidiary  the 
second  shareholder  is  a legal  fiction,  but 
surely  it  is  the  essence  of  the  conception 
of  a company  that  it  should  be  owned  by 
more  than  one  person.  One  person 
cannot  be  a company,  that  is  not  what 
the  word  “ company  ” means,  and  I 
would  have  said  there  is  no  practical 
advantage  in  reducing  the  number  below 
two.  So  far  as  companies  are  concerned, 
whether  wholly-owned  subsidiaries  or 
not,  there  is  no  particular  hardship  in 
having  a minimum  of  two  members,  and 
in  fact  it  preserves  the  conception  of  what 
a company  is.  I would  like  to  ask  Mr. 
Hatch  what  he  thinks  of  this. 

Mr.  Hatch:  I quite  agree. 

1666.  If  I may  pass  on  to  a question 
about  the  ultra  vires  rule;  a great  number 
of  witnesses  favour  the  abolition  of  the 
ultra  vires  rule,  and  the  question  of  how  it 
should  be  done — indeed  whether  it  should 
be  done  at  all — is  one  of  considerable  legal 
difficulty  that  we  shall  have  to  sort  out  in 
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due  course.  But  we  were  wondering 
whether  you  had  any  further  suggestions 
to  offer  on  this  subject,  or  whether  you 
felt  you  had  sufficiently  dealt  with  it  in 
paragraph  ( b ) on  page  2 of  your  paper. 

Sir  Edward  Reid : We  do  not  attempt 

to  suggest  how  the  drafting  should  be 
done,  but  I suppose  there  would  have  to 
be  a statutory  provision  abolishing  the 
rule.  I do  not  think  we  could  go  any 
further  than  that. 

1667.  Do  you  really  see  the  position  in 

this  way,  that  when  the  ultra  vires  rule 
had  been  abolished  you  would  still  have  a 
relationship  between  the  shareholders  and 
the  company  as  to  the  limits  to  which  the 
directors  could  go  in  exercising  their 
powers? Mr.  French'.  I think  so,  yes. 

1668.  You  would  put  it  rather  on  the 

same  level  as  the  directors  exceeding  their 
borrowing  powers  and  the  position  of  the 
lender  who  in  that  case  would  not  be 
protected?  Would  you  give  absolute 
protection  to  a third  party  who  entered 
into  a transaction  with  the  directors  which 
went  beyond  the  powers  given  to  them  by 
the  shareholders?  Or  only  protection 
where  the  third  party  has  not  had  actual 
notice  ? I think  you  have  rather  expressed 
the  view  that  you  would  prefer  the 
second? Yes,  I think  so. 

1669.  Then  at  the  foot  of  page  2 and 

at  the  top  of  page  3 of  your  memorandum 
you  make  the  point  that  variation  of 
special  rights  in  the  Memorandum  of 
Association  of  a particular  class  of  shares 
should  be  alterable  under  section  23. 
I suppose  it  is  fair  to  say  that  when  these 
special  rights  are  embodied  in  the  Memo- 
randum they  are  usually  put  in  there  to 
make  them  rather  more  unalterable  than 
when  they  are  put  in  the  Articles.  Is  not 
the  fact  that  the  company  has  to  go  to 
Court  under  section  206  a desirable  pro- 
cedure to  preserve? We  feel  it  is  a 

rather  long-winded  process. 

1670.  You  would  like  to  streamline  the 
whole  of  that,  and  you  feel  there  would  be 

nothing  wrong  in  that? 1 think  there 

would  be  nothing  wrong. 

1671.  May  we  pass  on  to  the  question 
of  no  par  value  shares.  The  Gedge  Com- 
mittee took  the  view  that  you  should  not 
have  side  by  side  partly  shares  of  no 


par  value  and  partly  nominal  value  shares 
of  the  same  class.  Do  you  agree  with 

that  view? Mr.  Hatch : I should  have 

thought  it  was  undesirable  to  have  in 
exactly  the  same  class  no  par  value  shares 
and  par  value  shares. 

1672.  Would  you  base  that  on  the 

desirability  of  preventing  confusion? 

Yes,  I would. 

1673.  This  is  an  administrative  point? 

Y es.  Sir  Edward  Reid:  I would  agree 

with  that. 

1674.  The  Gedge  Committee  was  also 
against  no  par  value  preference  shares. 
Do  you  thick  you  could  give  some  views 

on  that? Mr.  Hatch : I do  not  think 

you  could  possibly  have  no  par  value 
preference  shares.  Preference  shares 
must  have  a value — that  is  the  amount  the 
holder  would  get  if  the  company  were 
liquidated.  I think  no  par  value  prefer- 
ence shares  would  be  an  impossibility. 

Mr.  French:  The  same  as  a debenture. 

1675.  You  feel  the  shareholders  should 

know  what  the  share  is  worth? Sir 

Edward  Reid:  They  must  know,  because 
they  must  know  to  what  they  are  entitled 
if  the  company  is  eventually  wound  up. 

1676.  I suppose  one  must  admit  that 
that,  in  effect,  would  give  a no  par  value 

preference  share  a nominal  value? 

Mr.  Hatch:  Yes. 

1677.  But  you  do  not  have  to  adhere 
to  the  nominal  value  when  you  issue  the 

shares  ? Mr.  French:  I do  not  think  no 

par  value  can  apply  to  fixed  interest 
securities  at  all. 

1678.  May  we  go  on  to  heading  3, 
which  is  the  classification  of  companies. 
You  are  in  favour  of  abolishing  the  non- 
exempt companies  and  reclassifying  com- 
panies into  public  and  private,  the  private 
being  represented  by  the  exempt  private 
company.  This  would  involve  the  aboli- 
tion of  non-exempt  private  companies, 
and  you  say  then  that  their  use  is  falling 
into  desuetude.  How  would  you  account 
for  that?  Is  there  any  particular  reason 
— the  privileges  the  non-exempt  private 
company  has  are  not  worth  having  ? Is 
there  no  value,  for  instance,  in  being  able 
to  avoid  filing  a statement  in  lieu  of 
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prospectus?  I do  not  know  whether  you 

have  any  views  on  that? Mr.  Hatch : 

I do  not  think  there  are  many  advantages 
and  there  seem  to  be  practical  dis- 
advantages, the  limit  on  the  number  of 
members  and  so  on.  Quite  a number 
of  private  companies  convert  themselves 
into  non-quoted  public  companies  to  get 
round  that  difficulty.  There  does  not 
seem  to  be  any  advantage  in  the  non- 
exempt private  company  as  distinct  from 
a non-quoted  public  company. 

1679.  We  have  had  a certain  amount  of 
evidence  which  favours  the  abolition  of 
the  exempt  private  company.  You  have 
not  expressed  any  view  on  this  point  in 
your  paper,  but  it  is  rather  implicit  that 
they  should  just  go  on  as  they  are  at  the 
moment.  However,  it  is  said  that  if  some- 
body wants  to  have  the  advantage  of 
limited  liability  then  he  should  have  the 
disadvantage  of  making  public  his  figures. 
That  is  the  brief  argument.  If  he  wishes 
to  avoid  publishing  his  figures  he  can 
remain  where  he  was  before,  with  un- 
limited liability.  That  is  the  argument. 

What  are  your  views  about  that? 

Mr.  French:  Our  views  are  that,  where 
the  company  is  really  a private  concern 
of  two  or  three  people,  the  paraphernalia 
required  of  a public  company,  which 
means  a company  of  interest  to  the  public, 
is  unnecessary.  If  the  exempt  private 
company  had  to  produce  elaborate 
accounts  and  publish  them  it  would 
involve  about  300,000  companies  in  this 
additional  work;  administratively  this 
would  be  a big  job. 

1680.  But  these  companies  have  to  get 

their  accounts  out  anyhow? They  all 

get  their  accounts  out. 

1681.  Then  administratively  there  is  no 
reason  why  they  should  not  file  them  with 

the  Registrar? They  probably  do  not 

have  them  printed.  They  have  detailed 
accounts  for  their  own  information,  but 
they  are  not  of  interest  to  anybody  else. 

1682.  This  privilege  does  mean  that  a 
great  number  of  companies  can  conceal 
their  true  position,  and  one  gets  the  feeling 
that  this  exemption  of  private  companies 
may  have  been  used  in  some  cases  for  not 

very  scrupulous  purposes. 1 would 

not  know  about  that. 


1683.  Then  one  other  suggestion.  Do 
you  think  it  might  be  desirable,  if  it  were 
practicable,  to  divide  the  exempt  private 
companies  into  two  parcels  and  make  the 
smaller  ones  disclose  their  figures,  while 
continuing  to  exempt  the  larger  ones? 

— — Or  the  other  way  round,  give  exemp- 
tion to  the  small  ones? 

1684.  Whichever  way  you  care  to  look 
at  it,  whether  it  is  the  large  ones  which 
should  have  exemption  because  they  are 
important  companies,  or  the  small  ones? 

Sir  Edward  Reid:  Among  other 

things  we  had  in  mind  the  practical 
difficulties  a number  of  small  companies 
would  experience  if  they  had  to  publish 
accounts.  Perhaps  the  reasons  which 
would  justify  the  exemption  of  bigger 
companies  are  different  from  those  which 
would  justify  the  exemption  of  smaller 
companies. 

1685.  Then  on  heading  No.  5,  the  main 

point  you  are  dealing  with  here  is  the 
difficult  question  of  fundamental  changes 
in  a company’s  activities.  You  rather 
indicate  in  the  first  paragraph  on  page  4 
under  heading  5 that  there  would  be 
difficulties  in  controlling  the  gradual  or 
evolutionary  changes  of  activities.  I think 
that  is  apparent.  But  you  then  go  on  to 
discuss  changes  of  a more  drastic  nature, 
and  you  contemplate  that  the  control 
over  these  changes  could  be  effected  in 
two  ways;  first,  by  the  shareholders’ 
sanction  being  required  for  the  sale  of 
the  undertaking  or  the  major  part  of  the 
undertaking;  and  secondly,  by  the  control 
over  the  cash  issue  of  equity  shares.  I 
think  that  sums  up  your  paper  on  this 
problem.  The  point  I would  like  to  ask 
you  is  this:  if  a suitable  definition  could 
be  found  for  what  we  mean  broadly  by 
fundamental  changes  in  the  company’s 
activities,  would  you  say  that  such  changes 
should  always  be  submitted  to  the  share- 
holders for  their  approval,  or  would  you 
stand  by  the  limit  (in  your  paper)  to 
fundamental  changes  achieved  through 
sales  or  share  issues? We  were  think- 

ing of  the  position  where  there  is  a drastic 
change;  I would  say  if  the  whole  business 
is  sold  and  the  cash  resulting  invested  in 
some  other  business  of  a different  kind, 
that  sort  of  situation. 

1686.  I would  like  you  to  consider  the 
matter  as  getting  a direct  sanction  for  the 
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change  rather  than  an  indirect  sanction  to 
change  by  getting  approval  for  the  sale. 
I put  the  point  in  this  way,  because  there 
are  certain  aspects  of  this  problem  that  are 
not  really  covered  by  the  two  cases  you 
have  chosen.  Supposing  a company  wishes 
to  acquire  a very  different  business  by  the 
issue  of  fully  paid  shares.  It  might,  in 
effect,  be  creating  a fundamental  change 
in  its  activities  which  would  not  be  caught 
by  the  suggestions  you  have  made  at  all. 
Therefore  one  is  going  back  to  the  earlier 
stage  to  see  whether  it  would  be  practicable 
to  have  a definition  of  a fundamental 

change  to  cover  all  cases? Mr.  Hatch : 

That  could  only  happen  if  the  shares  had 
been  authorised ; the  shares  have  got  to  be 
created  for  the  purpose  by  resolution  of 
the  shareholders. 

1687.  As  I understand  it  you  are  sug- 
gesting that  it  is  only  cash  issues  which 
should  be  controlled  bv  the  shareholders? 

Mr.  French:  No.  An  increase  in 

the  authorised  share  capital  must  in  all 
cases  be  approved  by  the  shareholders. 

1688.  Are  you  saying  that  in  order  to 
complete  an  exchange  of  shares  transac- 
tion, the  directors  must  have  available 
sufficient  authorised  capital,  and  that  in 
order  to  get  the  authorised  capital  in- 
creased to  the  necessary  extent  the 
directors  would  have  to  go  to  the  share- 
holders; so  that  in  that  indirect  wav  the 
shareholders  would  get  control  over 
fundamental  changes  effected  through 

share  exchanges? 1 think  it  is  a pretty 

definite  way  of  control.  More  and  more 
now  shareholders  will  not  authorise 
directors  to  have  unissued  capital  in  large 
amounts.  I think  it  is  a proper  sanction. 

Mr.  Hatch:  We  say  in  paragraph  (c)  on 
page  5,  under  “ issue  of  shares  ”,  that  the 
shareholders  have  a measure  of  control 
over  the  issue  of  equity  shares  through  the 
fact  that  the  authorised  capital  of  every 
company  is  laid  down  and  can  only  be 
increased  by  the  vote  of  the  shareholders. 
We  are  thinking  about  issues  for  cash 
and  issues  for  the  taking  over  of  other 
businesses. 

1689.  It  is  really  the  second  paragraph 
where  you  go  on  to  say  that  directors 
should  have  reasonable  freedom  to  issue 


equity  shares  for  a consideration  other 
than  cash. Yes. 

1690.  That  is  another  question.  If  we 

may  now  turn  to  this  cash  problem.  In 
the  last  paragraph  in  (c)  you  appear  to 
accept  the  view  that  directors  should,  in 
the  first  instance,  offer  to  the  share- 
holders pro  rata  any  equity  shares  they 
may  decide  to  issue  for  cash,  if  a sub- 
stantial amount  of  equity  shares  is  being 
issued.  What  would  you  consider  a 
substantial  proportion? Mr.  Barring- 

ton: It  is  difficult  to  quantify  the  word 
“substantial”.  I think  we  meant  any 
significant  number  of  shares.  There  are 
occasions  when  a small  number  of  shares 
are  issued  for  some  purpose  such  as 
rounding  off  the  capital  or  some  quite 
minor  transaction.  But  any  significant 
number  of  shares  should  be  offered  in  the 
first  place  to  the  shareholders.  Pre- 
sumably the  control  would  have  to  be 
imposed  when  the  shares  were  authorised. 
They  would  have  to  be  authorised  on 
terms  that  they  could  only  be  offered  to 
the  shareholders  unless  a resolution  had 
been  passed  approving  otherwise. 

1691.  What  you  are  saying  is  that  the 

Courts  should  decide  what  “ a sub- 
stantial proportion”  means? Yes,  I 

think  we  see  in  many  of  these  instances 
the  difficulties  of  drafting  a definition. 

1692.  Do  you  see  this  provision  as  a 
statutory  provision,  or  is  it  one  that  is  to 
be  left  to  the  constitutional  arrangements 

within  the  company? It  could  be  a 

statutory  provision. 

1693.  Is  that  what  you  had  in  mind? 

Yes,  in  the  negative  way  that  the 

statute  would  say  shares  could  only  be 
issued  to  shareholders  unless  they  had 
authorised  an  alternative  issue. 

1694.  Normally  to-day  when  a new 
company  is  formed  the  Articles  say  that 
the  shares  shall  be  at  the  disposition  of  the 
directors.  Then  you  are  suggesting  that 
the  statute  should  say  in  effect,  notwith- 
standing what  the  Articles  say,  that  the 
shares  are  not  to  be  at  the  disposal  of  the 
directors,  but  are  to  be  offered  pro  rata 
unless  the  shareholders  otherwise  resolve. 

Your  difficulty  is  how  do  you  start, 

how  do  you  get  your  body  of  share- 
holders in  the  first  place? 


352 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


4th  November,  1960]  sir  edward  j.  reid,  bt.,  [Continued 

MR.  K.  C.  BARRINGTON,  MR.  H.  J.  S.  FRENCH  AND  MR.  J.  W.  HATCH 


1695.  Perhaps  we  could  ignore  that  for 
the  moment;  but  when  the  directors  have 
to  get  the  sanction  of  the  shareholders, 
would  you  see  a blanket  sanction  being 
given  to  override  the  statute?  It  is  no 
good  saying  it  can  only  be  done  with  the 
sanction  of  the  shareholders  if  the  next 
day  the  shareholders  say  that  all  the  shares 
may  be  issued  for  any  purpose.  Should 
the  sanction  be  related  to  the  operation? 
Mr.  French : I think  it  should. 

Mr.  Hatch : I think  on  the  whole  this 
had  much  better  be  left  to  practice.  It  is 
pretty  well  universal  that  a substantial 
number  of  shares  is  always  in  fact  offered 
to  the  shareholders.  I think  in  all  large 
companies  you  find  that  any  substantial 
issue  of  shares  is  automatically  offered  to 
the  shareholders.  Whether  you  can 
strengthen  that  by  putting  it  in  the  statute 
I rather  question. 

Mr.  French'.  I think  our  word  “ sub- 
stantial ” might  have  been  “ consider- 
able ”.  That  is  really  what  we  mean. 
If  it  is  a fractional  thing  it  does  not  matter, 
but  if  you  have  x per  cent,  of  the  equity 
of  a company  you  are  entitled  to  maintain 
that  percentage  if  you  have  got  the  money. 
That  is  what  we  mean. 

1696.  What  you  are  putting  forward 
would  not  in  fact  control  the  case 
where  the  finance  was  found  by  loan 
capital,  which  might  easily  be  the  case. 

That  would  be  pretty  rare.  If  you  are 

really  going  to  acquire  a large  company 
that  company  would  want  equity  or  cash. 

1697.  Heading  No.  11  is  the  next  one. 
This  raises  this  difficult  question  of  the 
disclosure  of  nominee  holdings  of  a public 
company.  The  limit  you  place  is  quite  a 
high  limit,  15  per  cent.,  which  is  a great 
deal  higher  than  the  Cohen  Committee. 
I think  they  put  the  figure  at  1 per  cent. 
The  difficulty  with  this  seems  to  be  one  of 
enforcement.  If  a man  is  deliberately 
going  to  conceal  his  holdings  he  will 
probably  do  it  any  way,  and  therefore  if 
such  a provision  is  to  be  made  effective 
one  would  have  to  have  a very  heavy 

sanction,  make  it  a serious  crime. 

We  do  not  want  £100  or  anything  like 
that,  we  want  a penalty  of  x per  cent., 
perhaps  thousands  of  pounds. 

Sir  Edward  Reid:  We  realised  that  it 
was  impossible  to  enforce  completely,  but 


we  thought  the  main  sanction  was  the  fact 
that  he  would  be  breaking  the  law  if  he 
did  not  disclose;  it  would  be  a certain 
deterrent  both  to  the  man  himself  and  to 
the  lawyer  who  advises  him. 

1698.  Yes,  that  would  cut  quite  a lot 
of  ice  with  a great  number  of  people. 
That  would  be  well  worth  the  imposition 

of  the  provision,  in  your  opinion? 

Mr.  French : That  is  a possibility. 

Sir  Edward  Reid:  Of  course  in  a case 
like  this  when  our  two  associations  dis- 
cussed it,  our  views  were  rather  varied  by 
the  different  experience  of  different  indivi- 
dual members.  Our  suggestion  was 
regarded  as  a reasonable  step  to  take  to 
fight  against  this  possible  abuse,  as 
opposed  to  taking  no  step  at  all. 

1699.  Have  you  any  views  about  the 
Board  of  Trade’s  powers  to  investigate; 
did  you  think  they  did  not  go  far  enough 
when  you  made  this  recommendation,  or 

were  too  slow  in  operation? Mr. 

French:  A positive  obligation  on  the  in- 
dividual would  be  better. 

Mr.  Barrington:  Very  large  holdings 
would  normally  come  to  light  sooner  or 
later.  If  one  is  talking  of  a 15  per  cent,  or 
a 20  per  cent,  holding  in  a large  public 
company,  sooner  or  later  it  is  bound  to 
come  to  light,  and  therefore  this  statutory 
provision  has  quite  a considerable  sanc- 
tion. 

Mr.  Hatch:  The  sort  of  situation  we 
had  in  mind  was  where  a company  was 
trying  to  get  control,  buying  on  the  market 
through  agents,  and  so  on,  and  the  Board 
of  Trade  power  would  obviously  be  too 
slow. 

1700.  What  would  you  do  in  a case 
where  they  were  bearer  shares?  How 
would  you  try  to  deal  with  that  type  of 

case? Sir  Edward  Reid:  It  does  not 

make  any  difference.  The  obligation  still 
affects  the  person  who  has  beneficial 
ownership.  Another  point  we  make  here, 
and  it  is  one  on  which  we  feel  strongly, 
is  that  you  cannot  and  should  not  try  to 
put  the  obligation  on  the  nominee  to  dis- 
close; first  there  is  the  fact  of  secrecy, 
and  secondly  he  does  not  know  the  real 
owner  because  his  client  himself  may  also 
be  a nominee.  Here  whether  they  are 
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bearer  shares  or  registered  shares  it  does 
not  matter,  because  if  any  person  has 
acquired  beneficial  ownership  of  15  per 
cent,  he  must  disclose  the  fact. 

1701.  Beneficial  ownership  could  be 

moved  very  rapidly? Of  course  it 

could;  we  realise  that. 

1702.  What  you  are  saying  is  that 

something  has  to  be  done  about  this,  and 
that  this  is  the  most  reasonable  sanction 
that  can  be  made  for  doing  it? Yes. 

1703.  Then  on  heading  14 — this  is  con- 
cerned with  associated  and  subsidiary 
companies.  It  has  been  suggested  that  in 
the  case  of  wholly-owned  subsidiaries  the 
holding  company  should  be  made  respon- 
sible for  their  liabilities — a statutory 
guarantee.  Would  you  have  any  views 

on  that? Mr.  Hatch : Only  wholly- 

owned  subsidiaries  ? 

1704.  Some  people  would  extend  it  to 
a proportionate  part  of  a partially-owned 

subsidiary. Sir  Edward  Reid : It  is  not 

a matter  we  have  considered  or  discussed. 
In  most  cases  of  course  in  practice  they 
do  feel  a responsibility.  I do  not  think 
any  reputable  company  would  allow  a 
wholly-owned  subsidiary  to  fail. 

1 705.  It  would  seem  to  follow  from  that 
that  the  good  companies  would  not  be 
prejudiced  by  such  a provision,  and  it 
might  have  some  salutary  effect  in  the 

case  of  the  bad  ones.  Is  that  it? 

Mr.  French : I think  in  practice  the  funda- 
mental thing  about  wholly-owned  sub- 
sidiaries, or  about  any  companies,  is  that 
they  should  stand  on  their  own  feet  and 
be  proper  companies,  otherwise  they 
become  mere  departments.  We  want  to 
avoid  that  at  all  costs.  It  is  important 
that,  to  some  extent,  they  are  at  arm’s 
length  from  their  parent,  if  they  are  proper 
companies.  I do  not  think  one  should 
legislate  for  this  but  that  you  should  try 
to  raise  the  standard  of  practice;  other- 
wise you  will  find  you  are  in  all  sorts  of 
difficulties. 

Mr.  Hatch : You  mean  in  a case  where 
all  the  capital  is  held,  not  simply  where 
all  the  equity  capital  is  held?  Are  you 
proposing  that  a holding  company  should 
guarantee  the  preference  shares  of  its 
subsidiaries? 


1706.  That  is  another  suggestion  which 
has  been  made,  that  the  preference  shares 
should  be  guaranteed  by  the  parent  com- 
pany where  all  the  equity  is  held  by  it. 

Any  reputable  company,  I should 

say,  would  effectively  do  that. 

1707.  Professor  Gower : Even  with  a 

foreign  overseas  subsidiary? They 

might  not  be  able  to;  exchange  regula- 
tions might  prevent  it. 

Chairman : A smart  operator  could  take 
a particular  company  out  of  the  category 
of  wholly-owned  subsidiary  in  no  time, 
and  the  holding  company  would  then  have 
no  obligation.  One  would  have  to  have 
very  elaborate  legislation  fixing  the  date 
on  which  it  was  determined. 

1708.  Mr.  Lawson:  It  would  be  very 
inconvenient  in  another  way.  Sometimes 
a company  buys  up  another  business 
which  might  have  a big  debenture  issue, 
with  a view  to  saving  it;  if  it  failed  it 
would  surely  have  no  moral  obligation  to 

pay? Mr.  French:  I think  legislation 

on  this  would  be  very  restricting.  I think 
in  practice  it  works  all  right. 

1709.  Mr.  Mackinnon : Your  view 

would  be  that  this  sort  of  position  is  taken 
care  of  by  the  good  companies,  and  in 
order  to  catch  the  bad  ones  the  legislation 
would  have  to  be  very  complicated.  Is 
that  it? 1 think  so,  yes. 

Sir  Edward  Reid:  And  you  would  often 
find  you  would  not  catch  the  bad  ones 
anyway. 

1710.  In  your  memorandum  you  have 
made  the  suggestion,  along  with  one  or 
two  other  people,  that  there  should  be 
attached  to  the  annual  accounts  a list  of 
all  the  subsidiaries  showing  separately  any 
whose  results  had  not  been  consolidated. 
But  we  have  had  advanced  to  us  the  con- 
trary point  of  view  that  it  might  be  very 
undesirable  to  disclose  the  names  of  all 
the  subsidiaries.  I think  one  of  the  cases 
mentioned  to  us  was  the  case  of  a sub- 
sidiary owned  in  a foreign  territory  where 
it  would  be  undesirable  for  the  govern- 
ment there  to  be  aware  that  the  beneficial 
ownership  was  vested  in  a company 
which  was  foreign  to  their  territory.  I 
do  not  know  whether  you  have  any 
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further  comments  to  make  in  the  light  of 

that? Mr.  Hatch : I should  not  have 

thought  that  happened  very  often.  If  it 
did,  would  it  not  be  possible  to  make  some 
arrangement  whereby  the  company  could 
get  permission  to  leave  it  out  on  applica- 
tion to  the  Board  of  Trade? 

1711.  Would  it  then  meet  this  sort  of 
point  if  one  gave  the  Board  of  Trade 

power  to  make  exceptions? We  think 

it  would  give  a better  picture  of  the  com- 
pany and  of  the  group  if  details  of  the 
trading  subsidiaries  were  provided.  There 
may  be  cases  where  there  are  non-trading 
subsidiaries.  Probably  in  those  cases  you 
could  indicate  that  they  were  non-trading. 

1712.  It  is  good  practice  now  to  do 

this,  I suppose? Yes. 

Mr.  French:  There  might  be  com- 
mercial reasons  for  not  stating  the  sub- 
sidiaries. 

1713.  There  is  another  case  in  which  it 
has  been  suggested  that  disclosure  would 
be  damaging.  The  type  of  case  where  a 
company  is  making  a high-class  product, 
and  they  also  want  to  market  a low-class 
product;  to  put  the  low-class  product 
through  the  same  company  would  impair 
the  goodwill  of  that  high-class  product. 

Mr.  Barrington:  As  the  law  stands 

at  the  moment  you  can  have  the  accounts 
of  a company  which  do  not  tell  you  what 
it  does  or  the  names  under  which  it  trades. 
That  frequently  happens. 

1714.  That  is  the  sort  of  point  in  prin- 
ciple that  you  wish  to  be  met? Yes. 

1715.  Now  we  come  to  heading  16, 

take-over  bids.  Since  your  memorandum 
was  prepared  the  Board  of  Trade  draft 
regulations  have  been  made  into  an 
Order.  Do  you  want  to  say  any  more  on 
this  heading  than  you  have  already  ex- 
pressed?  Sir  Edward  Reid:  I do  not 

think  so. 

1716.  You  have  made  a number  of 
detailed  suggestions  for  improving  Section 
209  for  which  we  are  most  grateful.  They 
will  need  careful  attention  in  the  revision 
of  the  section.  That  brings  us  to  heading 
17,  which  is  concerned  with  prospectuses. 
It  is  possible  today  for  a prospectus  to  be 
published  and  circulated  which  has  not 
been  through  the  filter  of  scrutiny  by  the 


Stock  Exchange.  We  were  wondering 
whether  you  had  considered  this  particular 
problem  and  whether  you  had  any  sug- 
gestions to  offer? You  mean  where 

no  quotation  is  sought? 

1717.  Yes. We  think  that  the  law 

provides  the  protection,  by  means  of  the 
prospectus  provisions  in  the  Act,  but  the 
requirements  of  the  Stock  Exchange  pro- 
vide additional  protection  in  cases  where 
the  shares  are  going  to  change  hands. 

1718.  I think  in  the  case  we  have  in 

mind  the  shares  might  well  change  hands 
although  they  are  not  quoted.  You  are 
satisfied  as  regards  the  Stock  Exchange 
cases,  that  the  Stock  Exchange  provides 
adequate  protection  for  the  public  by  their 
additional  and  stringent  requirements. 
There  is  no  such  protection  for  the  public 
against  the  second  category  of  prospectus, 
and  since  it  has  been  found  desirable  by 
the  Stock  Exchange  to  impose  more  rigid 
requirements  in  the  case  of  publicly  quoted 
shares,  should  we  not  consider  closely  the 
problem  of  what  I call  the  intermediate 
prospectus?  Would  it  meet  the  point  to 
provide  for  the  prospectus  to  go  to  some 
authority  like  the  Board  of  Trade  or 
something  like  that  to  have  a control  of  it 
there  ? What  is  the  intermediate  stage  ? 

1719.  Chairman:  There  is  a position 
of  this  nature.  A man  can,  without  break- 
ing the  law,  put  out  a prospectus  which 
complies  formally  with  the  requirements 
of  the  Companies  Act  but  which  will  not 
have  been  subjected  to  Stock  Exchange 
scrutiny.  I think,  ever  since  1929  at  all 
events,  great  importance  has  been  attached 
to  the  Stock  Exchange  regulations  as 
tightening  up  the  ordinary  statutory 

regulations. Mr.  French:  I think  this 

is  something  which  does  not  concern  us 
in  any  way.  I do  not  think  it  comes 
within  the  province  of  Issuing  Houses  at 
all. 

Chairman:  We  did  have  an  actual 
instance,  I think  it  was  brought  to  our 
attention  by  Professor  Gower. 

1720.  Professor  Gower:  It  was  the  case 
of  a hire  purchase  finance  company  which 
keep  their  shares  constantly  on  tap  by 
publishing  a succession  of  prospectuses. 
There  is  no  quotation,  and  by  this  means 
they  have  succeeded  in  selling,  mostly  to 
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small  investors  as  far  as  I can  gather, 
something  like  £200,000  worth  of  shares. 
This  is  not  backed  by  any  issuing  house 
and  has  never  been  subjected  to  the 
scrutiny  of  the  Stock  Exchange  and  does 
not  comply  with  a good  many  of  the 
requirements  of  the  Stock  Exchange  regu- 
lations.  Mr.  Hatch : I doubt  w hether, 

if  you  did  put  that  through  the  Stock 
Exchange  sieve,  it  would  make  very  much 
difference. 

1721.  I expect  it  would.  For  example, 
the  preference  shares  in  question  never 
have  any  votes  in  any  circumstances. 
The  Stock  Exchange  clearly  would  not 
have  passed  that.  It  was  never  emphasised 
that  they  were  shares  of  a nominal  value 
of  5s.  issued  at  6s.  3d.,  and  that  on  winding- 
up  the  holders  were  entitled  only  to  5s. 
This  was  not  brought  out,  and  I should 
have  thought  the  Stock  Exchange  would 
have  looked  at  that  rather  carefully. 
Apparently  at  least  two  companies  are 

doing  this. What  you  are  considering 

is  whether  the  law  is  to  be  added  to  by 
incorporating  the  Stock  Exchange  re- 
quirements into  the  Act  ? 

Mr.  MacKinnon:  The  difficulty  about 
doing  that  is  that  the  Stock  Exchange 
requirements  themselves  are  to  some 
extent  flexible  and  variations  are  made  to 
meet  the  needs  of  particular  cases.  It 
would  seem  possibly  that  the  way  to  meet 
this  point  would  be  to  have  some  authority 
like  the  Board  of  Trade,  which  would 
scrutinise  the  prospectus  in  the  same  sort 
of  way  as  the  Stock  Exchange  does  in  the 
case  of  quoted  shares. 

1722.  Professor  Gower:  Or  of  course 
you  could  say  that  no  general  issue  should 
be  made  to  the  public  unless  a Stock 
Exchange  quotation  was  going  to  be 
applied  for.  Do  you  think  that  would  be 

too  extreme  a measure  ? By  the  public, 

you  mean  asking  the  public  generally  to 
apply?  ' 

1723.  Not  shareholders,  debenture 
holders  or  employees,  but  a general  public 

invitation. Mr.  French:  I would  say 

that  Issuing  Houses  do  not  make  these 
sort  of  issues. 

1724.  Mr.  Mctckinnon : At  the  top  of 
page  17  of  your  memorandum  you  are 
dealing  with  rights  issues  and  you  say  that 


in  recent  years  only  a relatively  small 
proportion  of  money  raised  by  companies 
has  been  obtained  as  a result  of  issues  to 
the  general  public,  the  greater  proportion 
having  been  obtained  by  offers  to  existing 
holders  of  the  company's  securities. 
Those  are  made,  are  they  not,  in  a circular 
to  the  shareholders,  and  is  it  not  a fact 
that  quite  a substantial  proportion  of 
what  is  offered  to  the  shareholders  them- 
selves is  never  taken  up  by  the  share- 
holders but  is  passed  on  by  renounceable 

letters  of  allotment  to  the  public  ?- 

Mr.  Hatch:  This  is  true  not  only  of  rights 
issues  but  of  open  offers  to  shareholders. 

1725.  I am  seeking  to  draw  a distinc- 

tion between  the  two  cases,  perhaps  a 
distinction  should  not  exist.  The  man 
who  buys  the  shares  by  renounceable 
letter  of  allotment  does  not  get  full 
prospectus  information  because  such 
offers  do  not  have  to  comply  with  the 
prospectus  provisions  of  the  Act.  Would 
you  agree  with  that? Yes. 

1726.  Then  it  might  be  said,  and  this 
criticism  has  been  offered,  that  this  pro- 
cedure for  a rights  issue  is  really  a method 
of  avoiding  the  prospectus  provisions  of 
the  Act.  I am  not  using  that  in  a bad 
sense,  but  it  is  a fact  that  they  are  doing 
it.  We  should  like  to  have  your  views  on 
whether  some  further  provision  should 
not  be  incorporated  by  reference  from  the 
prospectus  provisions  to  cover  this  case. 
It  may  be  that  the  Stock  Exchange  inspect 
these  rights  offers  and  make  sure  they  are 
all  right.  Perhaps  you  would  let  us  have 

your  views  on  it. As  far  as  a rights 

issue  to  the  shareholders  is  concerned,  you 
are  offering  the  shares  to  the  shareholders 
in  the  company  who  presumably  know  the 
business  of  the  company,  what  it  does  and 
so  on,  and  the  purpose  of  raising  money 
is  explained  in  the  letter  sent  to  the  share- 
holders. The  shareholders  have  also  had 
the  accounts  of  the  company.  It  seems 
reasonable,  therefore,  that  you  should 
not  have  to  comply  with  the  full  rigour  of 
the  prospectus  requirements  in  such  cases; 
it  does  not  seem  to  me  to  involve  diffi- 
culty at  all.  It  is  really  a domestic  con- 
cern between  the  board  and  the  share- 
holders. 

1727.  The  criticism  offered  is  that 
although  they  would  say  it  is  a domestic 
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concern,  it  is  not  in  fact  a domestic  con- 
cern.  That  is  surely  up  to  the  man  who 

buys  a letter  of  allotment. 

1728.  The  argument  for  a prospectus 
is  to  protect  the  man  who  buys  shares  on 
a letter  of  allotment;  the  suggestion  is 
that  some  sort  of  protection  should  be 
given  to  the  man  who  indirectly  buys  them. 

Mr.  Barrington : Is  he  in  a different 

position  than  if  he  buys  the  old  shares  of 
the  company,  which  he  can  do  any  day  of 
the  week  on  the  Stock  Exchange? 

1729.  No,  I quite  agree  with  that. 

Mr.  French'.  When  the  company  makes  a 
rights  issue,  it  is  already  publicly  known, 
on  the  Stock  Exchange  and  elsewhere. 

1730.  What  you  would  say  is  that  even 

if  a prospectus  were  required  in  this  type 
of  case,  the  procedure  of  obtaining  a 
certificate  of  exemption  would  still  be 
available  and  the  Stock  Exchange  would 
only  require  the  same  sort  of  information 
as  they  require  now  to  be  given  with  issues 
by  letters  of  allotment. Mr.  Barring- 

ton: Historically  these  prospectus  require- 
ments go  back  to  the  days  when  new 
companies  were  floated  for  cash.  Today 
that  very  rarely  happens,  and  a great 
number  of  the  detailed  prospectus  require- 
ments are  not  really  applicable  to  existing 
companies.  In  fact  you  find  a large 
number  of  prospectuses  are  issued  today 
with  the  benefit  of  Stock  Exchange  exemp- 
tion under  Section  39,  because  rigid  com- 
pliance with  the  Act  is  deemed  inappro- 
priate. You  would  have  to  have  an 
entirely  new  set  of  tests  if  you  wanted  to 
judge  the  type  of  offer  by  circular.  You 
would  have  to  have  a new  section  in  the 
Act  which,  once  fixed,  would  be  difficult  to 
alter,  whereas  the  Stock  Exchange 
machinery  is  much  more  flexible. 

1731.  You  have  also  dealt  with  another 
point,  which  arises  out  of  the  Union 
Castle  case,  at  the  foot  of  page  17  of  your 
memorandum.  In  that  case,  where  there 
is  an  exchange  of  shares,  there  is  no  need 
to  comply  with  the  requirements  of  the 
prospectus  provisions  by  reason  of  the 
fact  that  the  Union  Castle  case  decided 
that  such  an  offer  was  not  a prospectus. 
You  can  appeal  to  a section  of  the  com- 
munity, who  are  not  shareholders  in  the 
company,  to  exchange  their  shares  without 
giving  them  the  sort  of  information  that 


you  would  have  had  to  give  them  if  you 
had  offered  the  shares  for  cash.  Have 

you  anything  to  say  on  that? In  such 

cases  the  share  exchange  offer  must  either 
be  made  by  an  exempted  dealer  or  the 
circular  must  comply  with  the  Board  of 
Trade  rules,  and  a comparison  of  the 
Board  of  Trade  rules  with  the  prospectus 
rules  shows  how  completely  different  the 
approach  is,  where  one  is  putting  forward 
the  figures  relating  to  two  existing  com- 
panies which  perhaps  are  going  to  merge 
by  forming  a third  holding  company.  The 
prospectus  rules  are  based  on  cash  issues. 
The  requirements  are  quite  different. 

1732.  You  would  say  we  should  not 
alter  the  law  to  take  account  of  the  Union 

Cattle  decision. Follow  ing  the  making 

of  the  new  Board  of  Trade  regulations 
this  year  the  situation  seems  to  be  covered. 

1733.  Quite  adequately? Yes. 

1734.  Mr.  Lumsden:  If  a company 
invites  capital  from  the  public,  it  would 
require  a prospectus,  but  if  it  is  offering 
its  own  shares  to  the  shareholders  of  the 
company  which  is  being  taken  over  no 
prospectus  is  required  and  you  are  satis- 
fied w ith  the  Board  of  Trade  rules.  If  the 
Board  of  Trade  rules  are  better,  might  it 
not  follow  that  we  should  do  away  with 
the  present  prospectus  requirements  and 
bring  the  Board  of  Trade  rules  into  the 
prospectus  provisions?  It  seems  to  me 
the  information  which  the  investor  re- 
quires is  exactly  the  same  in  both  cases. 

You  mean  the  two  sets  of  rules 

could  be  brought  into  line,  or  merely  that 
the  Board  of  Trade  w ould  have  discretion 
to  vary  what  are  now  the  contents  of  the 
Fourth  Schedule  by  statutory'  rule? 

1735.  Yes.  The  two  sets  of  rules 
should  really  be  brought  into  line,  because 
it  seems  to  me  the  investor  in  the  company 
being  acquired  is  a member  of  the  public 
in  every  sense  in  relation  to  the  company 
taking  him  over.  He  may  know  abso- 
lutely nothing  about  the  company  and  he 
is  a complete  outsider,  just  as  if  the  other 
company  has  invited  him  to  put  up  new 
money,  except  that  he  is  putting  up  new 
money  in  the  form  of  tendering  his  shares 
in  the  old  company.  I should  have 
thought,  whichever  way  is  the  better, 
there  is  a very'  strong  argument  for  bring- 
ing the  two  sets  of  rules  into  line  and  not 
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having  an  entirely  different  set  of  require- 
ments and  of  procedures  for  the  two. 

You  are  saying  in  effect  that  the  pros- 
pectus position  should  be  made  less  rigid 
and  more  flexible,  are  you?  Some  of  us 
feel  that  the  difficulty  with  these  provisions 
is  that  once  a thing  is  in  the  Act  it  stands 
there  for  ten  or  twenty  years.  Times 
change  and  circumstances  change  and  it  is 
very  difficult  to  bring  flexibility  into  these 
matters. 

1736.  I think  that  probably  is  so.  It 
may  be  the  prospectus  requirements  do 
not  give  adequate  protection  in  certain 
cases  and  that  these  Board  of  Trade  rules 
might  give  better  protection  in  certain 
cases.  The  point  I am  really  making  is 
that  if  the  Board  of  Trade  rules  are  the 
better  approach  to  a problem  for  the  take- 
over side,  that  that  should  be  a better 

approach  for  all  cash  issues  as  well. 

With  the  heavy  penalties  and  sanctions 
involved  in  the  prospectus  sections  of  the 
Act,  would  public  opinion  generally  accept 
the  fact  that  they  could  commit  a crime, 
for  which  there  were  heavy  penalties, 
merely  by  infringing  a statutory  rule  of 
the  nature  you  are  talking  about? 

1737.  In  the  two  cases  the  operation  in 
relation  to  the  public  is  substantially  the 

same? Mr.  Hatch : I am  not  sure  it  is 

substantially  the  same.  In  the  one  case  it 
is  a company  issuing  its  own  securities  for 
cash;  in  the  other  case  it  is  a shareholder 
accepting  an  exchange  of  shares,  which  he 
has  already  got  in  a company,  for  shares 
in  another  company. 

1738.  Of  which  he  may  know  nothing? 
Admittedly.  Therefore  what  is  re- 
quired is  to  make  sure  that  he  knows  what 
it  is  essential  for  him  to  know  and  to  make 
up  his  mind;  in  that  he  has  the  advice  of 
Ins  own  board  as  to  whether  or  not  he 
should  accept  this  offer,  and  presumably 
they  would  go  into  that  very  carefully  as  a 
whole. 

1739.  His  own  board  of  course  may  be 

opposed  to  the  whole  thing? His  own 

board  would  have  looked  into  it,  and  they 
are  the  people  whose  advice  he  should 
take. 

1740.  Mr.  Mackinnon : I think  what 
one  is  looking  at  in  both  these  cases  is 
whether  considerable  further  information 


should  not  be  put  forward,  which  may  not 
necessarily  be  available  in  the  market  at 
that  moment,  and  whether  there  should 
not  be  some  sanction  introduced  to  ensure 
that  information  is  forthcoming.  Perhaps 
we  could  now  pass  from  that  topic  to 
heading  16  and  a point  which  relates  to 
section  193  and  arises  on  take-over  bids. 
That  is  the  case  where  it  is  necessary  to 
get  the  consent  of  the  vendor  share- 
holders, on  a take-over,  to  payment  of 
compensation  to  the  outgoing  directors  of 
their  company.  There  are  two  suggestions 
on  that.  One  is  that  the  purpose  of  the 
section  is  defeated  if  the  directors  control 
a majority  of  the  votes,  and  should  they 
therefore  be  precluded  from  voting  on  that 
resolution?  The  second  one  is  whether  it 
should  not  require  a 75  per  cent,  majority 
instead  of,  as  at  present,  a simple  majority? 
I do  not  know  whether  you  have  any  views 

to  offer  on  that  question. Mr.  French'. 

I do  not  think  you  can  take  votes  away 
from  ordinary  voting  shares.  They  are 
ordinary  shares  for  all  purposes  and  you 
cannot  say  that  those  ordinary  shares  will 
not  vote  on  this  particular  point. 

1741.  Although  the  directors  are  judges 

in  their  own  cases? Everyone  knows 

that.  The  fact  remains,  if  you  have  got 
75  per  cent,  of  the  shares  in  the  company, 
you  have  got  them. 

1742.  The  other  question  is  whether  a 
75  per  cent,  majority  would  be  preferable 
to  a 50  per  cent,  majority.  Do  you  see 

any  difficulty  in  that? 1 think  that 

might  be  a good  thing,  I had  not  thought 
of  it.  But  I certainly  would  be  against 
the  shares  having  limited  voting  rights  on 
some  particular  point. 

1743.  Heading  No.  20  is  the  next  one. 

In  the  first  paragraph  you  propound,  as 
a fundamental  proposition,  that  a com- 
pany cannot  purchase  its  own  shares.  I 
think  we  have  all  been  brought  up  on 
that.  But  we  understand  that  investment 
trusts  in  the  United  States  do  have  facili- 
ties under  which  they  can  re-purchase 
shares  in  their  own  company.  Whilst 
accepting  the  principle  that  a company 
should  not  be  allowed  to  purchase  its  own 
shares,  would  you  see  some  value  in  in- 
troducing that  facility  in  this  country,  or 
would  you  regard  that  as  a retrograde 
step? Sir  Edward  Reid : You  mean 
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only  in  the  case  of  investment  trust  com- 
panies, not  industrial  companies? 

1744.  Only  investment  trusts? 1 do 

not  think  there  is  any  need  for  it.  Invest- 
ment trust  companies  are  one  thing  and 
unit  trusts  are  another. 

1745.  You  would  say  there  is  no 

demand  for  it,  so  why  start  it? Yes, 

exactly. 

1746.  The  second  point  is  this.  You 
would  not  consider  putting  a clause  in  this 
general  rule  about  a company  not  buying 
its  own  shares  to  enable  purchases  to  be 
made  out  of  reserves  or  profits  available 

for  dividends? Mr.  Hatch : For  the 

purchase  of  their  own  shares  ? 

1747.  But  only  out  of  reserves.  Would 
that  be  a facility  that  would  be  desirable? 
1 should  not  think  so. 

Sir  Edward  Reid : After  all  from  the 
point  of  view  of  the  creditors  of  the  com- 
pany, from  the  point  of  view  of  the 
persons  with  whom  the  company  is  doing 
business,  they  must  know  what  the 
capital  is.  If  it  purchases  shares,  whether 
out  of  reserves  or  other  assets,  it  is  reduc- 
ing its  capital  without  it  being  known. 

1748.  I do  not  want  you  to  get  the 

impression  that  these  are  necessarily  my 
own  ideas  I am  putting  forward,  they  are 
exploratory. 1 quite  understand  that. 

1749.  Then  we  come  to  heading  21, 
accounts.  The  first  question  is  about  the 
share  premium  account;  in  the  last  two 
sentences  about  this  on  page  20,  you  say : 
“ In  particular  we  do  not  feel  that  atten- 
tion should  be  paid  exclusively  to  market 
prices  at  the  time  of  issue  which  may  be 
temporarily  and  artificially  inflated.  We 
favour  the  addition  of  words  to  the 
section  to  make  it  clear  that  the  calcula- 
tion of  the  premium  in  such  cases  is  to  be 
at  the  directors’  discretion  ”.  It  was  the 
precise  thought  behind  the  last  sentence 
that  we  should  like  to  have  explained  to 
us,  and  perhaps  it  would  be  fair  to  suggest 
that  possibly  what  you  are  getting  at  is 
this.  At  the  present  moment  there  is 
nothing  laid  down  in  the  section  as  to  who 
should  make  the  valuation  for  the  purposes 
of  assessing  the  share  premium  or  the  way 
in  which  they  should  proceed  in  doing  it. 
Mr.  Barrington : Basically  we  felt  the 


practice  a few  years  ago,  which  I believe 
was  based  on  the  Ropner  case,  of  com- 
pelling companies  to  bring  very  large  share 
premiums  into  their  accounts,  particu- 
larly in  the  cases  of  merger,  was  undesir- 
able. Since  our  memorandum  was 
written  I think  there  has  probably  been  a 
shift  of  opinion.  One  or  two  large  mergers 
have  been  carried  out  this  summer,  and 
in  at  least  one  case  of  which  I am  aware 
no  share  premium  at  all  has  been  entered 
into  the  books,  although  the  shares  of  the 
new  company  clearly  had  a value  sub- 
stantially above  par  at  the  time  of  issue. 
This  was  a negative  recommendation  in 
the  sense  that  we  would  not  wish  to  see 
large  share  premiums  automatically  put 
into  the  accounts  merely  because  of 
market  prices  which  might  be  of  a tem- 
porary nature. 

1750.  Taking  your  first  point  first.  Are 
you  saying  that  it  should  , be  at  the 
absolute  discretion  of  the  directors 
whether  they  should  establish  a share 
premium  account  or  not  ? In  other  words , 
to  destroy  one  possible  interpretation  of 

the  Ropner  decision? 1 think  that  is 

obvious.  We  welcome  the  present  ten- 
dency, which  is  to  start  the  new  merger 
company  off  without  a large  share 
premium  account. 

1751.  That  would  dispose  of  the  ques- 
tion. You  do  not  even  get  to  the  stage  as 
to  who  would  calculate  the  share  pre- 
mium. You  would  say,  let  us  have  the 
law  so  that  we  do  not  have  to  have  one 

at  all? But  if  the  directors  felt  it  was 

appropriate  to  have  a share  premium 
because  at  a later  date  they  might  wish  to 
capitalise  part  of  the  accumulated  reserves 
of  the  underlying  companies,  it  should  be 
within  their  power  to  have  one. 

1752.  Would  you  want  them  to  have 
any  statutory  guidance,  or  just  leave  it  like 

that? 1 think  you  must  at  that  stage 

leave  it  to  their  discretion. 

1753.  Mr.  Lumsden : Might  I put  a 
question  in  here?  Might  there  be  some 
difficulty  in  a case  where  alternative  offers 
were  made,  where  the  shareholders  were 
offered  either  shares  in  the  acquiring 
company,  which  might  be  really  at  a very 
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substantial  premium,  a £1  share  worth 
£10,  or  alternatively  the  equivalent  in 
cash;  a small  number  of  shareholders 
might  accept  the  cash  and  the  vast 
majority  accept  the  shares.  Might  you 
then  be  in  a position  where  you  could 
bring  in  the  part  of  the  assets  acquired  by 
the  issue  of  shares  at  a purely  nominal 
value  and  the  part  acquired  for  cash  at 

the  price  actually  paid? 1 think  there 

is  a difficulty  there. 

1754.  You  have  not  any  suggestion  as 

to  getting  out  of  that? Unless  the 

suggestion  that  the  premium  on  the  non- 
cash element  should  be  at  the  directors’ 
discretion  helps  in  some  way.  It  would 
lead  to  flexibility. 

1755.  Mr.  Lawson:  In  suggesting  that, 
at  the  discretion  of  the  directors,  there 
might  be  no  share  premium,  have  you  in 
mind  a complete  merger?  Or  would  you 
apply  that  also  when  shares  are  issued  for 
something  less  than  100  per  cent,  of  the 

capital  of  the  acquired  company? 1 

was  thinking  primarily  of  the  merger  of 
two  existing  businesses  through  a new 
holding  company. 

Mr.  Hatch:  I should  have  thought  in 
the  partial  case  as  well,  the  directors 
should  be  free  to  put  on  the  shares  they 
issue  the  kind  of  premium  they  want  to. 

1756.  Mr.  Mackinnon:  That  would 

mean  you  would  maintain  the  existing 
section  for  cash  issues? Mr.  Barring- 

ton: Surely  there  is  a fundamental  dis- 
tinction? If  shares  are  issued  for  cash, 
one  wishes  to  prevent  that  cash  being 
dissipated  in  the  form  of  distributions, 
since  it  is  part  of  the  company’s  capital; 
but  if  shares  have  been  issued  in  exchange 
for  consideration  other  than  cash  the 
point  hardly  arises. 

1757.  It  does  not  matter  whether  the 
assets  are  represented  in  cash  or  in  kind, 
it  would  still  be  possible  to  distribute  the 
premium  where  there  was  an  excess  of 
value  in  assets  taken  over  by  the  company 
as  against  the  nominal  amount  of  shares 
issued  in  exchange.  If  I buy  £1  million 
worth  of  assets  for  £500,000  worth  of 
capital,  it  could  be  said  that  in  principle 
the  transaction  has  been  offering  £500,000 
shares  at  a premium  of  £1  each.  I have 
still  got  £500,000  worth  excess  value  from 


the  transaction.  In  one  case  it  is  entirely 
in  kind,  in  one  case  it  is  in  cash.  You 
agree  that  one  should  not  distribute  the 
cash,  but  you  appear  to  accept  distribution 

of  what  is  received  in  kind. The  sum 

received  on  realisation  in  the  latter  case 
would  surely  be  put  to  capital  reserve. 

1758.  It  would  be  capital  reserve  I 
should  have  thought,  whether  or  not  it 
could  have  been  distributed.  That  is  the 
origin  I think  of  the  old  section.  That 
does  not  alter  your  views  at  all  on  that? 
No;  I take  your  point. 

Mr.  Hatch:  If  you  wished  you  could 
value  the  assets  you  had  acquired  at  the 
equivalent  of  the  nominal  value  of  the 
shares  issued. 

1759.  That  would  still  leave  you  in  a 

position  in  which  you  had  £1  million  of 
actual  assets  and  could  distribute  the 
surplus? Yes. 

1760.  I do  not  know  whether  the  dis- 
cussion we  have  had  really  affects  the 
views  you  were  advancing  or  whether  you 
are  prepared  to  pass  by  dealing  with  the 

merger  case  as  a special  case? Mr. 

Barrington:  No,  I would  prefer  to  see 
more  flexibility,  even  with  the  disadvan- 
tages that  you  outline. 

1761.  Mr.  Mackinnon:  The  next  one  is 

the  use  of  pre-acquisition  profits.  Here 
again  perhaps  it  is  necessary  to  clarify  the 
position.  Your  memorandum  starts  from 
this  point  of  departure,  that  pre-acquisi- 
tion profits  are  not  available,  as  matters 
stand,  at  all  by  way  of  dividend.  I think 
that  you  are  saying  in  your  paper  that  you 
would  like  to  be  able  to  antedate  the  time 
from  which  pre-acquisition  profits  may  be 
distributed  by  the  acquiring  company.  Is 
that  the  point  ? That  was  the  point. 

1762.  Could  we  take  the  merger  case 
which  you  were  just  explaining.  Where 
there  are  very  substantial  reserves  held  by 
the  two  merger  companies,  say  the  case  of 
two  companies  merging  together  into  one 
holding  company,  would  you  want  to  open 
up  in  any  way  the  possibility  of  using  pre- 
acquisition profits  in  that  case  beyond  the 
point  that  you  have  made  in  your  paper? 

Judging  by  one  or  two  large  mergers 

recently,  opinion  is  moving  in  that 
direction. 
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1763.  That  is  why  I asked.  Would  you 
like  to  have  the  pre-acquisition  profit 
question  opened  up  further  and  put  back 
beyond  the  sort  of  date  which  you  have 

suggested  in  your  memorandum  ? Yes, 

I would  welcome  a move  towards  greater 
flexibility,  but  one  sees  the  difficulties; 
that  it  can  lead  to  abuses. 

1764.  Your  approach  here  ties  in  with 
your  approach  on  the  share  premium 
account  because  the  fact,  on  one  view  of 
the  share  premium  account,  that  you  have 
to  value  the  assets  to  the  full  value  to  get 
the  share  premium  means  that  you  are  in 
effect  capitalising  the  pre-acquisition 

profits  to  some  extent. 1 think  this  is 

all  based  on  the  approach  that  if  you  are 
merging  two  existing  companies  it  is  a 
continuing  business;  it  may  be  continuing 
in  a different  form;  but  to  apply  a rigid 
set  of  rules  as  if  it  were  an  entirely  new 
business  brought  into  force  on  a particular 
date  can  be  unduly  rigid. 

1765.  Have  you  any  suggestions  to 
offer  as  to  some  way  in  which  we  could 
deal  with  the  rule  because,  as  you  say,  if 
you  open  the  thing  completely  wide  this 
opens  the  door  to  all  sorts  of  malpractices  ? 

1 am  afraid  I have  not  any  specific 

suggestions  to  make. 

1766.  This  is  one  that  you  offer  up  for 

us  to  apply  our  minds  to  ? 1 am  afraid 

so. 

1767.  But  you  would  certainly  like 
something  done,  or  your  association 
would  like  something  done,  beyond  the 
limited  remedy  you  have  suggested  in  the 

paper? Some  of  our  members  have 

been  concerned  in  these  cases  that  have 
occurred  recently,  and  I feel  sure  the  body 
of  opinion  would  support  a further  move. 

Mr.  Hatch : It  would  be  of  great 
practical  advantage  to  have  more  freedom. 
You  do  so  often  get  the  situation  that  on 
a merger  or  amalgamation  by  means  of  a 
holding  company  all  the  reserves  are  frozen 
for  all  time  if  you  do  it  this  way,  which 
the  companies  regard  as  very  unreason- 
able; it  does  make  practical  difficulties. 
I agree  that  the  possibility  of  distributing 
pre-acquisition  reserves  is  fairly  remote 
anyway. 

1768.  Could  we  look  at  one  further 
matter  on  trade  investments,  a point 


which  arises  on  page  23.  You  say  at  the 
end  of  the  second  line  there  should  be  a 
requirement  to  disclose  details  of  the 
investment,  that  is  a trade  investment,  to 
include  (if  necessary  by  way  of  note)  the 
proportion  of  assets  at  book  value.  Then 
you  go  on  to  say  there  should  also  be  a 
requirement  to  disclose  the  profits  attri- 
butable to  the  holding  of  the  reporting 
company.  Then  at  the  end,  just  before 
paragraph  23,  in  the  last  sentence,  “ It  is 
suggested  that  where  the  value  of  trade 
investments  is  material,  the  accounts 
should  show  by  way  of  note  the  approxi- 
mate value,  based  where  the  shares  are 
unquoted  on  the  underlying  balance  sheet 
values.”.  The  only  practical  point  that 
one  ought  to  explore  here  is  this.  Your 
argument  starts  from  a fundamental  posi- 
tion that  trade  investments  at  cost  can  be 
a misleading  item  to  the  shareholder  who 
is  looking  at  his  balance  sheet;  he  does  not 
get  a true  figure.  It  could  be  said  that  if 
you  take  the  balance  sheet  values  of  the 
company  in  which  the  trade  investment 
has  been  made  the  shareholder  is  certainly 
getting  a little  more  information  but  he 
might  well  not  be  very  much  wiser;  and 
the  point  that  perhaps  is  to  be  considered 
here  is  whether,  if  you  are  going  into  this 
field  at  all,  you  should  not  make  the 
directors  attempt,  or  somebody  attempt, 
some  true  valuation  of  the  trade  invest- 
ment. It  is  in  parallel  with  the  require- 
ment as  to  quoted  investments  where  you 
must  give  the  Stock  Exchange  valuation. 
Why  should  not  the  shareholder — and  on 
your  own  admission  he  should  be  given 
more  information — be  given  full  informa- 
tion?  Mr.  Barrington:  Are  trade  in- 

vestments any  different  in  this  respect 
than  the  remainder  of  the  company's 
assets?  Its  freehold  land  and  properties 
may  be  equally  undervalued.  We  have 
said  in  another  part  of  the  evidence  that 
we  are  not  in  favour  of  statutory  periodic 
revaluation  of  assets.  We  did  not  feel  we 
wished  to  go  beyond  a requirement  that 
the  balance  sheet  assets  attributable  to 
investments  should  be  disclosed  where 
there  was  no  quotation. 

1769.  And  that  is  really  your  argument. 
You  say — •“  We  are  being  quite  consistent 
in  this  with  our  approach  to  revaluation 
of  fixed  assets  ” ? We  find  the  revalua- 

tion problem  very  difficult,  and  the 
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variation  between  one  company  and 
another  and  between  assets  of  different 
types  within  each  company  leads  us  to  the 
view  that  it  is  not  a suitable  subject  for 
legislation,  that  it  must  be  left  to  the  force 
of  opinion. 

1770.  In  fact  the  criticism  one  could 
make  of  the  trade  investment  point  would 
always  be  the  same  one,  that  a company, 
whether  it  is  the  company  itself  or  the 
trade  investment  company,  might  be 
sitting  on  a valuable  site  and  nobody 
would  know  its  value.  You  would  say 
that  there  would  be  no  reference  to  that  in 
either  case  ?— — Quite. 

1771.  Mr.  Lawson : Could  I ask  a 
supplementary  on  that  ? Would  you  make 
a distinction  between  disclosure  of  the 
profits  and  the  accumulated  reserves  of 
these  underlying  companies  and  the  dis- 
closure of  the  assets  ? You  see,  it  could  be 
said  that  there  is  some  danger  in  disclosing 
the  assets  because  the  shareholder  of  the 
holding  company  might  assume  from  that 
that  the  assets  were  in  some  way  or  other 
available  to  him,  whereas  in  fact  of  course 
they  are  not  available.  All  he  can  get  is 
income  on  the  investment.  The  profits, 
of  course,  are  highly  important  because  he 
can  assess  what  are  his  chances  of  getting 
a higher  income  from  that  investment, 
but  is  it  equally  important  in  your  opinion 

to  show  particulars  of  the  assets? 1 

think  we  suggested  this  as  being  the  best 
available  test.  There  are  cases  on  record 
of  a trade  investment  which  has  stood  at 
a figure  for  years  and  years  and  now  has 
no  relation  whatever  to  the  underlying 
assets  of  the  company  in  which  the  invest- 
ment has  been  made.  That  is  the  only 
available  practicable  test  that  we  felt  able 
to  suggest;  it  has  its  limitations,  as  you 
say. 

1772.  You  would  like  to  have  both  the 

assets  and  the  profits  really? Yes. 

Mr.  French:  I think  myself  on  this  that 
there  might  be  power  to  go  to  the  Board 
of  Trade  and  get  an  exemption.  This  is 
only  my  personal  view,  but  I think  there 
are  cases  where  this  disclosure  would  be 
undesirable  commercially.  Personally — 
we  have  not  discussed  tins — I think  there 
might  be  a loophole  allowed  for  those 
cases.  I know  one  particular  case  of  a 
company  which  has  a 50  per  cent,  interest 


in  another  company,  and  it  would  be 
highly  undesirable  if  that  were  known  in 
the  trade. 

1773.  Mr.  Mackinnon:  That  is  the  sort 
of  point  we  were  discussing,  the  high  grade 

and  the  low  grade  products. 1 think  if 

something  is  done  about  this  it  might  be 
borne  in  mind  that  it  should  not  be  an 
absolute  requirement. 

1774.  May  I finally  come  to  what  is  a 
weighty  matter  in  your  memorandum  and 
that  is  the  exemption  of  banks,  insurance 
and  shipping  companies  from  the  account- 
ing provisions  ? What  has  been  suggested 
by  those  who  would  have  this  exemption 
withdrawn  or  abated  is  this.  They  say, 
in  brief,  that  the  broad  situation  that 
banks  are  in,  in  times  of  stress  or  shock,  is 
sufficiently  well  known.  So  that  the  pub- 
lication of  full  figures  some  time  after  the 
strain  or  shock  had  taken  place  would  not 
affect  the  position.  One  of  the  arguments 
which  you  have  advanced  is  the  contrary 
one,  that  this  enables  the  impact  of  shocks 
and  stresses  to  be  concealed  and  so 

preserves  the  stability  of  the  bank. 

Sir  Edward  Reid : Your  suggestion  is  that 
the  status  of  the  banking  community  in 
general  is  so  established  that  the  disclosure 
would  not  affect  it? 

1775.  Yes,  the  difficulties  in  any  particu- 
lar international  situation,  to  take  an 
example,  must  be  apparent  to  people  who 
would  know,  and  therefore  does  it  really 
matter  if  a few  months  afterwards  the  true 
position  of  the  bank  at  that  period  is 
disclosed?  The  shock  may  take  place 
and  the  accounts  will  come  afterwards. 

1 think  it  is  very  difficult  to  disclose 

the  complete  position  without  also  dis- 
closing some  sidelights  on  your  customers* 
business.  It  may  be  a question  of  a fall 
in  gilt-edged  securities;  there  is  no  diffi- 
culty about  that;  or  it  may  be  a particular 
patch  of  bad  debts  in  some  part  of  the 
country  or  in  some  part  of  the  world.  It 
is  very  difficult  to  start  giving  full  particu- 
lars of  that  to  the  public. 

1776.  Of  course  it  is  said  that  that  is 
just  what  the  public  would  like  to  know 
about;  if  a lot  of  bad  debts  piled  up  they 
would  then  question  the  skill  of  the 
management.  I do  not  say  that  in  an 
unpleasant  way;  I am  merely  offering  that 
as  an  observation  that  has  come  from 
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certain  quarters. Y es,  but  of  course  the 

skill  of  the  management  would  have  pro- 
vided for  the  building  up  of  reserves  in 
the  past,  so  that  when  some  particular 
development  of  that  kind  occurred  it 
could  be  easily  absorbed  by  the  reserves. 
It  is  felt  by  us  and  I think  by  the  whole 
City,  that  the  fact  that  there  are  large 
reserves  and  the  fact  that  unavoidably 
from  time  to  time  there  are  certain  stresses 
and  shocks — it  may  be  in  the  value  of 
money  or  it  may  be  in  trade  developments 
somewhere — would  make  it  difficult  at 
times  to  present  the  full  facts  in  proper 
proportion  in  such  a way  that  they  could 
not  be  distorted  in  the  minds  of  the 
public  and  create  alarm  and  despondency 
which,  even  though  it  was  not  justified, 
might  nevertheless  be  created. 

Mr.  Hatch:  It  seemed  implicit  in  your 
first  suggestion  that  by  the  time  the 
accounts  of  the  bank  are  published  the 
shock  has  passed,  but  in  fact  this  may  not 
be  the  case  because  banks  produce  their 
accounts  very  quickly — within  a few  days 
after  the  end  of  the  year.  You  could  get 
the  position  where  the  bank  is  publishing 
its  figures  in  the  middle  or  at  the  end  of 
the  time  when  this  difficult  situation  is 
still  going  on,  and  therefore  it  is  not 
unreasonable  to  suppose  that  the  bank 
might  publish  figures  which  would  neces- 
sarily have  to  disclose  the  situation  in  its 
immediate  past  and  not  a situation  which 
has  been  cleared  up  some  time  previously. 

1777.  We  can  forget  that  gloss  on  the 
question  and  confine  the  question  to  the 
main  point,  which  is  that  everybody  will 
know,  broadly  speaking,  the  impact  of 
international  monetary  developments  or 
of  the  government  policy  on  the  finances 
of  a bank.  Is  that  a fair  view?  Would  it 
make  much  difference  if  the  real  situation 

were  disclosed  ? 1 should  have  thought 

it  was  not  a true  assumption  because  the 
figures  of  reserves  have  never  in  fact  been 
published,  so  how  should  people  know  ? 
The  experts  would  know  the  sort  of  effect. 

1778.  But  would  the  foreign  depositor 
—one  of  the  people  I think  you  refer  to — 
using  British  banking  services  get  much 
more  information  that  might  influence  his 
decision  on  moving  his  funds,  when  he 
would  not  have  acted  already  on  the  broad 

situation? No,  probably  not,  but  he 

would  be  an  expert. 


1779.  There  is  one  other  aspect  of  this 
too.  You  see  it  is  quite  possible  for  a 
small  concern  to  be  in  the  line  of  banking 
or  for  a highly  reputable  firm — this  is 
theoretical  you  may  say — to  fall  into  the 
hands  of  undesirable  people.  At  that  end 
of  the  scale  one  has  perhaps  some  duty  to 
see  the  small  depositor  is  protected,  and 
for  that  reason  one  is  inclined  to  ask  is 
there  no  half-way  house  that  can  be 
introduced  to  reduce  the  scope  of  the 
exemption  and  perhaps  meet  that  point. 
Have  you  given  any  consideration  to  that 

as  a possibility? Sir  Edward  Reid:  I 

cannot  say  that  we  have. 

Mr.  Hatch:  The  only  thought  that 
occurs  to  me  is,  as  I have  no  doubt  is  the 
case,  the  Bank  of  England  knows  this 
position  extremely  well  and  knows  the 
position  of  the  banks  generally;  and  I 
should  have  thought  the  protection  for 
this  general  position  is  provided  in  this 
confidential  information  which  the  Bank 
of  England  has  on  the  whole  banking 
position  rather  than  that  we  should  have 
to  rely  on  figures  to  do  this  and  attract 
large  headlines  in  the  papers. 

1780.  You  mean  there  is  in  effect 
responsible  surveillance  of  this  problem 

behind  the  scenes? Yes,  a much  better 

surveillance  than  would  be  provided  by 
people  producing  misleading  figures  in 
the  papers. 

1781.  Mr.  Lawson:  On  that  last  point, 

has  the  Bank  of  England  any  power  to 
act  ? Supposing  information  in  the  hands 
of  the  Bank  of  England  showed  that  there 
was  a situation  developing  where  the  secret 
reserves  were  being  used  not  just  in  one 
year  but  perhaps  in  a succession  of  years 
to  cover  losses.  Have  they  any  power,  or 
do  you  think  they  ought  to  have  any 
power,  to  do  anything  about  that  situa- 
tion?  Sir  Edward  Reid:  I suppose  in 

practice  they  have.  Membership  of  the 
Accepting  Houses  Committee,  for  in- 
stance, depends  upon  the  Bank  of 
England  being  willing  to  take  our  bills  at 
prime  rates.  I do  not  think  that  the 
situation  is  ever  likely  to  arise  where  any 
of  our  members  would  drop  from  that 
high  standard,  but  it  is  always  a possibility. 
The  status  of  the  houses  who  are  members 
of  the  Accepting  Houses  Committee  does 
depend  in  practice  on  the  Bank  of  England 
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being  satisfied  of  their  position,  and  their 
accounts  are  taken  and  shown  in  detail 
to  the  Bank  of  England  every  year. 

1782.  That  rather  leads  me  to  another 

question,  as  to  whether  there  is  or  may  be 
any  appropriate  definition  of  a bank, 
because  fhere  are  people  who  have  this 
exemption  who  are  not  members  of  the 
Accepting  Houses  Committee. Yes. 

1783.  I wonder,  have  you  any  views  on 
that,  as  to  whether  there  could  be  some 
kind  of  definition  which  would  limit  the 
people  to  whom  this  concession  was 

allowed? The  liberty  to  have  hidden 

reserves  is  really  at  the  discretion  of  the 
Board  of  Trade.  Are  you  suggesting  that 
their  discretion  should  be  limited  by  a 
formula? 

1784.  Do  you  think  it  would  be  prac- 

ticable to  have  a formula  ? I believe  there 
is  no  formula  now,  or  not  one  that  is 
generally  known. 1 have  always  re- 

garded a bank  as  being  a concern  part  of 
whose  business  consists  of  holding  money 
on  current  account  for  customers  and 
paying  their  cheques  when  drawn.  I 
suppose  the  Board  of  Trade  is  guided  by 
considerations  such  as  that. 

1785.  Chairman'.  There  is  a very  helpful 
definition  in  the  Eighth  Schedule:  “In 
this  paragraph  the  expression  ‘ banking 
or  discount  company’  means  any  com- 
pany which  satisfies  the  Board  of  Trade 
that  it  ought  to  be  treated  for  the  purposes 
of  this  Schedule  as  a banking  company  or 

as  a discount  company.”. Mind  you, 

the  word  “ bank  ” has  in  the  past  found 
itself  in  the  names  of  companies  where  it 
should  not  be.  We  make  that  point  in 
our  memorandum. 

1786.  Mr.  Lawson : Perhaps  I ought  to 

know  the  answer  to  this,  but  do  all 
banking  companies  which  have  the  benefit 
of  this  exemption  have  to  submit  their 
accounts  to  the  Bank  of  England  or  to  the 
Board  of  Trade  in  detail?  Doyouhappen 
to  know  that? -That  I do  not  know. 

Mr.  Hatch:  Certainly  all  the  Accepting 
Houses  do. 

Sir  Edward  Reid:  Accepting  Houses  do, 
but  you  are  referring  to  those  which  are 
not  members  of  the  Accepting  Houses 
Committee  but  who  nevertheless  have  this 


privilege  from  the  Board  of  Trade  of 
having  hidden  reserves  ? 

1787.  Yes. 1 am  afraid  I do  not 

know. 

1788.  We  can  find  out.  I have  one 
other  question.  I have  no  doubt  you  have 
considered  this,  but  is  there  not  a problem 
as  regards  possible  take-over  bids  for 
banks  ? I suppose  people  could  take  over 
a bank  and  then  distribute  its  secret 
reserves  if  they  felt  so  disposed,  or  even 
wind  it  up  and  perhaps  make  a large  sum 
of  money  at  the  expense  of  the  existing 
shareholders,  whose  shares  would  be 
quoted  on  the  basis  of  the  published 

accounts? As  you  say,  in  theory  at 

least  it  can  happen. 

1789.  Mr.  Brown:  It  has  happened 

recently. It  has  happened.  There  have 

also  been  cases  where  I think  some  recent 
hanking  amalgamations  took  place  be- 
cause they  had  that  possibility  in  mind, 
and  wanted  protection  by  making  the 
entity  bigger. 

Mr.  Hatch:  There  should  be  some  pro- 
tection to  the  shareholders  in  the  advice 
given  to  them  by  the  board  of  the  bank 
being  taken  over.  The  board  would  be 
able  to  assess  whether  the  offer  price  is 
fair,  taking  into  consideration  the  actual 
position  of  the  bank  concerned.  They 
should  be  able  to  say  to  the  shareholders 
that  this  is  or  is  not  the  right  price  to  be 
offered  for  the  shares.  Were  you  thinking 
of  an  offer  of  that  sort? 

1790.  Mr.  Lawson : Yes,  but  I suppose  it 
could  come  about  by  a gradual  purchase 
in  the  market.  The  control  could  he  ac- 
quired presumably  and  with  the  change  of 
control  a new  policy  could  be  developed 
which  might  be  extremely  profitable  to  the 
man  who  had  control.  I wondered  whether 
you  had  given  thought  to  that,  as  to 
whether  there  was  any  way  to  deal  with 

it  ? Sir  Edward  Reid : There  has  recently 

been  a certain  regrouping  of  banks.  There 
have  been  cases  of  banks  coming  together, 
particularly  the  exchange  banks,  into 
bigger  units,  and  that  makes  it  in  practice 
much  more  difficult  to  take  them  over 
against  their  will,  although,  in  theory  at 
least,  it  is  still  not  impossible.  As  my 
colleague  says,  there  is  a safeguard  in  what 
the  board  of  the  bank  in  question  would 
say  to  its  shareholders. 
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1791.  May  I ask  just  one  question  on 
another  subject.  It  is  this  very  difficult 
question  of  the  revaluation  of  assets,  and 
I think  you  say  that  it  is  not  really 
practicable  or  desirable  to  attempt  re- 
valuation of  the  balance  sheet  generally 
speaking  because  the  value  of  the  assets 
depends  on  the  earnings  in  most  cases. 
You  go  on  to  say  it  is  only  in  a number 
of  limited  cases  that  assets  can  be  re- 
deployed to  better  advantage.  Of  course 
it  is  in  that  limited  number  of  cases  that 
there  is  a certain  amount  of  criticism.  We 
have  had  it  in  evidence.  The  public  house 
is  the  sort  of  example  which  comes  up 
time  and  again  in  evidence;  the  public 
house  situated  on  a key  site  which  could 
be  developed  for  other  purposes.  Have 
you  any  suggestion  at  all  as  to  any  way  in 
which  that  type  of  special  case  could  be 
met  by  some  form  of  note  on  a balance 
sheet,  or  do  you  think  it  is  too  difficult  to 

deal  with  at  all? Mr.  Barrington : I 

have  no  suggestion  I am  afraid. 

Mr.  French : The  owner  of  the  public 
house  has  a duty  to  use  it  to  the  best 
advantage.  If  someone  wants  to  buy  it 
at  a suitable  price  for  an  office  block  he 
sells  it,  does  he  not? 

1792.  He  might  or  might  not.  The 
point  is  made  that  it  is  a question  of 
policy  for  the  board.  The  board  may 
decide  to  change  their  policy,  in  which 
case  there  is  a great  increase  in  value 
because  the  property  is  now  going  to  be 
used  for  a new  purpose,  and  that  comes 
as  a surprise  to  the  shareholders,  some  of 
whom  might  just  have  sold  their  shares 
in  the  market.  We  come  back  again  also 
to  the  take-over  bid:  a take-over  bid  as 
such  is  met  by  your  previous  answer,  that 
the  board  can  express  their  views  on  it. 

Mr.  Hatch : This  is  frequently  done 

by  the  board  getting  a valuation  of  the 
property  and  saying  in  their  annual 
accounts  or  in  the  Chairman’s  speech 
that  they  have  had  a valuation  and  the 
assets  which  were  worth  £1  million  are 
now  worth  £3  million.  That  has  actually 
happened.  Does  not  that  meet  the  point  ? 

1793.  It  does  but  I was  wondering 
whether  there  was  any  way  of  making 
people  do  it  who  did  not  do  it  in  the 

exceptional  type  of  case. 1 do  not  see 

how  you  can  make  it  universal;  it  would 
be  very  difficult  I think. 


1794.  Mr.  Lumsden:  In  the  annex  to 
your  memorandum  one  of  the  points 
you  suggest  is  that  companies  should  be 
empowered  to  convert  issued  irredeem- 
able preference  shares  into  redeemable 
preference  shares.  Is  there  not  a danger 
that  that  would  be  an  easy  way  round  of 
avoiding  going  to  the  court  for  a reduction 
of  capital,  because  you  could  really  con- 
vert any  issued  share  capital.  For 
example  you  might  convert  ordinary 
shares  into  preference  shares,  and  convert 
them  into  redeemable  preference  shares — 

redeemable  in,  say,  three  months? 

Mr.  Barrington : But  they  are  only  redeem- 
able out  of  reserves  which  are  available 
for  dividend  or  from  the  proceeds  of  a new 
issue,  are  they  not  ? 

1795.  Yes,  within  that  restriction. 

So  the  fundamental  capital  of  the  com- 
pany is  preserved  intact,  I think.  Is  not 
the  company  free  in  any  case  to  distribute 
these  reserves  by  way  of  dividend  without 
going  through  this  procedure  of  creating 
redeemable  shares  ? 

1796.  It  might  wish  to  make  the  repay- 
ment as  capital? It  might  have  tax 

implications. 

1797.  You  suggest  on  page  25  that  the 
trustees  of  a pension  fund  should  be 
restricted  in  the  number  of  votes  they 
should  exercise  at  general  meeting  in  case 
the  directors  are  given  indirect  control. 
Is  that  not  disenfranchising  beneficiaries 
of  that  fund,  and  is  it  perhaps  a little 
inconsistent  with  the  suggestion  that 
directors  should  not  be  debarred  from 
voting  on  paying  gratuities  to  themselves? 
This  seems  a less  difficult  case  than  the 
other  one.  Indeed  the  trustees  might  not 

be  directors  at  all. Sir  Edward  Reid’. 

This  point  really  was  to  avoid  a self- 
perpetuating  management. 

1798.  I quite  see  the  objection.  But 
you  might  have  a public  corporation  as 
trustee;  it  might  not  be  the  directors  at 

all. Mr.  Barrington : They  might  have 

to  consider  the  interests  of  their  members, 
as  it  were,  as  distinct  from  the  interests 
of  the  shareholders,  might  they  not  ? 

1799.  Yes. They  might  say — “ We 

will  not  vote  for  this  because  it  will  have 
an  effect  on  the  employment  position” 
or  something  of  that  sort. 
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1 800.  But  they  are  shareholders ; should 

they  be  debarred? Mr.  French : You 

might  say  they  should  not  have  more  than 
10  per  cent,  of  the  voting  shares  of  the 
company. 

1801.  Mr.  Richardson:  May  I ask  a 
question  on  the  subject  of  the  issue  of 
shares,  on  page  5 of  your  memorandum? 
In  the  second  paragraph  of  sub-heading  (c) 
you  start  off  by  saying: — 

“ Directors  should  have  reasonable 
freedom  to  issue  equity  shares  for  a con- 
sideration other  than  cash,  but  where  a 
substantial  amount  of  equity  shares  is 
issued  for  cash,  they  should  first  be 
offered  to  the  existing  shareholders  . . . ”. 
I take  it  that  means  the  existing  equity 
shareholders : 

“ or  alternatively,  if  this  is  not  possible, 
a resolution  should  be  passed  by  the 
shareholders  permitting  an  issue  outside 
the  company.”. 

Would  I be  right  in  thinking  the  word 
“ possible  ” should  be  glossed  to  mean 

“ desirable”? Sir  Edward  Reid : Yes, 

or  perhaps  “ necessary  to  achieve  some 
particular  object  ”. 

1802.  Yes,  the  example  that  immedi- 
ately comes  to  mind  is  in  the  case  of  a 
bank  going  into  the  hire-purchase  business 
where  it  desires  to  take  an  interest  of  a 

certain  proportion. What  is  meant  is 

“ if  this  is  not  possible  consistently  with 
achieving  the  object  that  is  desired.”. 

1803.  The  question  that  worries  me 
about  this  is  the  question  of  the  authorisa- 
tion for  issue  outside  the  company, 
because  it  seems  to  me  that  this  in  some 
way — and  I wonder  if  you  agree — must 
depend  on  the  timing  of  the  resolution 
and  the  information  of  the  purposes  for 
which  the  issue  is  being  made  being  given 
to  the  shareholders.  If  I could  take  a 
moment  to  go  back  on  this,  it  seems  to 
me  that  the  situation  which  used  to  obtain, 
if  I understand  it  correctly,  was  that  you 
normally  found  that  the  original  author- 
ised share  capital  of  the  company  was  at 
the  disposal  of  the  directors.  Then  I 
think,  in  practice,  you  found  you  would 
require  some  sort  of  resolution  of  the 
company  to  increase  the  authorised  capital 
and  you  usually  found  in  the  Articles  that 
the  additional  shares  should,  in  the 


absence  of  a direction  by  the  company  to 
the  contrary,  be  issued  pro  rata  to  the 
existing  shareholders,  or  the  existing 
ordinary  shareholders;  and  in  the  absence 
of  such  a direction  or  if  it  was  not  possible 
they  should  be  at  the  disposal  of  the 
directors.  I do  not  think  in  the  cases  that 
have  brought  this  into  public  prominence 
there  has  been  any  suggestion  in  any  case 
that  what  the  directors  have  done  has  not 
been  in  accordance  with  their  powers 
under  the  Articles.  But  a practice  has 
grown  up  by  which,  when  you  increased 
the  authorised  capital,  by  the  same  resolu- 
tion you  put  it  at  the  disposal  of  the 
directors.  It  seems  to  me  that  if  you 
merely  require  a resolution  before  an 
issue  is  made  outside  the  company,  you 
would  very  quickly  get  back  to  the 
existing  position  of  creating  the  appro- 
priate number  of  shares  and  putting  them 
at  the  disposal  of  the  directors  for  issue  to 
such  persons  at  such  times  and  in  such 
manner  as  they  think  appropriate.  We 
know  that  a practice  has  grown  up, 
through  the  activities  of  the  protection 
committees,  of  requiring  boards  to  give 
an  undertaking  they  will  not  issue  more 
than,  let  us  say,  10  per  cent,  of  the  capital 
to  an  outside  person  without  going  back  to 
the  shareholders.  The  question  I want 
to  ask  is  really  this.  Is  it  the  situation 
that  everything  is  now  all  right  because 
shareholders  at  large  are  alerted  to  this 
problem  and  will  not  in  the  future  be  so 
ready  to  give  their  blanket  approval  to 
issues  of  new  ordinary  shares,  or  ought  we 
to  protect  the  shareholders  against  too 
much  trust  in  their  boards  by  saying  that 
boards  should  not  issue  equity  shares 
otherwise  than  to  ordinary  shareholders 
of  the  company  except  in  relation  to  a 
certain  small  proportion — not  more  than 
10  per  cent,  we  will  say;  or  should  we 
provide  that  any  issue,  whether  for  cash 
or  for  consideration  other  than  cash, 
should  only  be  to  shareholders  unless  a 
resolution  had  been  passed  by  the  share- 
holders within  a defined  period  and  on 

certain  information? Mr.  Hatch:  I 

think  our  view  probably  is  this:  that 
directors  should  be  given  a certain  limited 
freedom  to  issue  shares  which  are  available 
and  have  been  authorised  for  purposes  of 
possibly  taking  over  another  small  com- 
pany, or  something  of  that  kind,  without 
having  to  go  back  to  their  shareholders, 
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but  anything  which  involves  a substantial 
change  in  that  business  should  require  the 
shareholders’  approval.  The  sort  of  thing 
I have  in  mind  which  frequently  happens 
is  that  a small  company  becomes  available 
and  wants  to  be  taken  over  by  a large  one. 
It  is  to  everybody’s  interest  to  do  it,  and 
they  can  fix  it  up  straight  away  with  a very 
small  issue  of  shares  by  the  big  company 
without  having  to  go  back  to  the  share- 
holders for  their  approval.  If  you  had  to 
go  back  to  the  shareholders  the  whole 
thing  would  become  public  and  other 
people  might  come  in  and  start  bidding 
for  the  small  company,  and  so  on.  So  it 
is  not  in  the  interests  of  any  company  for 
the  board  not  to  have  some  slight  or 
moderate  flexibility  in  this  sort  of  situation. 
But  anything  which  involves  big  changes 
in  the  company’s  position  must  be 
referred  to  the  shareholders. 

1804.  Whether  it  is  a big  change  in  the 

nature  of  the  business  or  a big  change  in 
the  capital? Yes. 

1805.  So  that  a significant  issue  of 
shares  for  other  than  cash  should  not  be 
made  without  the  shareholders’  approval? 

Y es.  I would  hesitate  to  suggest  that 

you  should  try  to  legislate  about  that,  but 
I feel  that  the  situation  is  that  now  share- 
holders are  alerted  to  the  situation,  and 
no  company  is  going  to  be  allowed  to 
create  a lot  of  authorised  capital  solely  at 
the  disposal  of  the  directors  without  the 
shareholders  making  sure  it  will  not  be 
used  without  their  prior  consent. 

1806.  You  do  not  think  that  further 

provision  will  be  necessary  as  to  what 
authorisation  should  be  required  or  as  to 
the  information  to  be  given  when  authori- 
sation is  sought? No,  I do  not  think 

so.  If  the  company  authorises  a reason- 
able increase  in  capital  and  the  directors 
say  there  is  no  present  intention  of  using 
this  capital  for  any  purpose,  then  when  it 
is  to  be  used  the  company  could  go  back 
to  the  shareholders,  if  it  is  a substantial 
item,  and  say  what  it  is  going  to  do. 

1807.  Mr.  Brown : I rather  thought 
from  your  previous  comments  on  this  that 
you  were  pinning  control  here  to  the  time 
of  authorisation — that  is,  that  when  an 
increase  in  authorised  capital  was  agreed 
the  shareholders  would  have  power  to 
control  its  issue.  However,  you  have  just 


said  authority  could  be  given  but  the 
directors  should  go  back  to  the  share- 
holders at  some  later  date,  which  does  not 
seem  consistent  with  my  understanding 
of  your  position.  You  did  suggest  that 
the  current  practice  has  changed,  and  I 
rather  doubt  whether  that  is  true.  It  still 
is  current  practice  for  companies  to 
authorise  large  amounts  of  unissued 
capital  with  no  formal  restriction  on  the 
directors  at  all ; and  the  only  change  that 
has  occurred  is  an  undertaking  by  some 
chairmen  that  they  will  not  issue  this  in  a 
way  that  alters  the  fundamental  business 
or  the  control  of  the  company — in  quite  a 
number  of  cases  that  undertaking  is 
refused  anyway.  So  the  position  is  that, 
subject  to  a verbal  undertaking  from  a 
chairman  who  obviously  cannot  control 
any  successive  chairmen,  there  is  not  much 
improvement  in  the  position;  there  is  some 
improvement  but  not  much.  What  I 
would  like  to  know  is  this.  Is  it  your 
attitude  that  shareholders  should  in  fact 
refuse  to  give  authority  for  extra  capital 
without  limitations  on  its  use;  or  would 
you  prefer  that  if  there  were  to  be  a 
restriction  it  should  be  at  the  time  the 
shares  are  issued  and  not  at  the  time  of  the 
authorisation? No,  I feel  the  share- 

holders should  be  prepared  to  agree  to 
their  board’s  increasing  the  authorised 
capital  by  a substantial  amount.  It  is  not 
always  for  taking  over  other  companies; 
they  may  want  authorised  capital  for  a 
capitalisation  issue  and  it  is  convenient  to 
do  it  at  a particular  moment.  The 
capitalisation  issue  normally  requires  the 
specific  consent  of  the  shareholders.  I 
should  have  thought  it  was  adequate,  if 
the  authorised  capital  was  increased  by  a 
reasonable  amount  at  some  moment  of 
time,  if  the  board  said  they  were  not 
going  to  use  this  in  any  substantial  way 
without  consulting  the  shareholders  again; 
that  would  be  adequate. 

1808.  Should  there  be  a provision  that 
the  board  must  consult  the  shareholders, 

that  is  the  position? Mr.  French : I 

think  this  subject  is  very  tricky.  I should 
have  thought  that  you  do  not  have  an 
enormous  increase  in  authorised  share 
capital  for  fun.  When  you  have  an  enor- 
mous one  you  have  some  particular 
capitalisation  of  reserves  or  some  particu- 
lar acquisition  in  mind.  I should  have 
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thought  it  would  be  wrong  to  legislate  on 
this  subject  at  all;  I would  leave  it  to 
practice.  I do  not  think  any  board  would 
ask  for  a colossal  increase  of  capital 
irresponsibly;  but  if  it  did  it  should  be 
refused. 

1809.  I was  not  suggesting  it  was 
irresponsible.  But  take,  as  an  example, 
an  increase  of  capital  equivalent  to 
doubling  the  existing  capital  of  the  under- 
taking without  any  apparent  immediate 

intention  of  using  it. 1 think  that  would 

be  undesirable. 

1810.  You  would  therefore  think  the 

shareholders  should  refuse  it? Yes. 

I think  if  the  directors  have  10  per  cent, 
above  their  issued  share  capital  up  their 
sleeve  that  is  a reasonable  thing  to  let 
them  have,  but  not  100  per  cent,  for  no 
good  reason.  I think  probably  it  is  best 
left  to  practice  rather  than  legislation. 

1811.  Chairman : Would  it  be  feasible 
do  you  think  to  provide  that  where  an 
unfettered  power  had  been  given  to  the 
directors  as  regards  the  issue  of  shares, 
then  that  power  would  lapse,  so  to  speak, 
if  the  shares  in  question  were  not  issued 
within  say  a year,  so  that  then  the  share- 
holders would  have  another  say  in  the 
matter — probably  quite  a different  lot  of 

shareholders  ? 1 think  really  if  there  is 

something  big  in  mind,  a capitalisation  of 
reserves  or  an  acquisition,  the  directors 
should  go  to  their  shareholders  about  it. 
They  do  it  on  the  increase  of  the  author- 
ised share  capital  and  they  should  say 
why  they  want  to  authorise  it.  I do  not 
think  they  should  have  authorisation  of 
great  amounts  just  for  fun.  Why  should 
they  spend  their  shareholders’  money  on 
the  stamp  duty  on  big  increases  if  they 
have  not  got  something  in  mind? 

1812.  This  point  has  probably  been 
mentioned  before,  but  can  any  of  you 
throw  any  light  on  the  fact  that  the 
provision  about  allotting  shares  pro  rata 
to  members  appeared  in  Table  A in 
the  Act  of  1862  and  went  on  down  to 
1929,  and  then  it  was  abolished  in  1948 
with  nothing  in  the  Cohen  Report  to  say 
why  they  did  so?  When  that  article  was 
put  in  it  must  have  been  considered,  I 
suppose,  as  a fair  and  reasonable  pro- 
vision to  make,  but  why  it  was  taken  out 
I have  not  been  able  to  discover.  It  seems 


to  be  something  of  a mystery,  but  I 
believe  the  suggestion  was  made  that  the 
tax  position  might  be  affected. 

Mr.  Scott : Was  it  not  that  it  enabled  a 
board  to  issue  shares  on  the  acquisition  of 
another  business  without  having  to  go  to 
its  shareholders,  thus  enabling  it  to  con- 
clude negotiations  without  having  to 
make  them  conditional  upon  the  share- 
holders’ approval?  It  gave  the  board 
more  flexibility. 

Chairman:  Yes,  that  is  true. 

Mr.  Scott:  Would  you  recommend  that 
there  should  be  no  legislative  change  so 
that  there  is  nothing  laid  down  in  the  Act 
as  to  the  amount  of  authorised  capital 
which  may  be  available  at  the  disposal  of 
the  board,  and  just  leave  it  to  the  good 
sense  of  (a)  the  board  and  (b)  the  share- 
holders, rather  than  try  to  legislate  about 
it? 1 would. 

1813.  I have  one  other  question  on 
take-over  bids,  concerning  section  54.  On 
page  15  of  your  memorandum  you  say 
you  do  not  think  it  is  right  or  practicable 
to  introduce  a measure  of  control  over 
take-over  bids  by  controlling  the  pro- 
vision of  finance  for  such  operations.  But 
do  you  see  any  objection  to  the  present 
wording  of  section  54  which  prevents  a 
company  financing  the  purchase  of  its 
own  shares?  If  company  A makes  a bid  to 
acquire  the  shares  of  company  B,  having 
got  them,  can  it  use  the  funds  of  company 
B to  reimburse  it  for  the  expense  it  in- 
curred in  buying  the  shares  either  by  loans 

or  otherwise? 1 think  if  the  transferee 

gets  hold  of  something  or  other  in  cash 
he  gets  the  cash;  you  cannot  help  it. 

1814.  You  see  no  objection  to  the 
company’s  cash  being  applied  to  what  is 
then  its  parent  company  in  reimbursing 
the  parent  company  for  the  expenditure 

it  incurred  in  buying  the  shares  ? 1 do 

not  think  I do. 

Mr.  Hatch:  Is  it  not  the  case  that  in  a 
situation  like  that  the  transferee  is  in 
effect  paying  for  the  cash  in  the  price? 

1815.  You  have  bought  out  the  share- 
holders for  cash. You  have  bought 

out  the  shareholders  for  cash,  and  in  that 
cash  price  you  are  buying  the  cash  which 
is  in  the  other  company.  So  you  are 
paying  an  enhanced  price  because  of  the 
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cash  that  is  there.  Therefore  surely  it  is 
not  unreasonable  to  take  that  cash  out 
and  reimburse  yourself  for  that  enhanced 
price  which  you  have  paid.  I do  not  see 
any  objection  to  that. 

1816.  Professor  Gower:  Even  though 
you  do  not  take  the  whole  of  the  shares  ? 

Supposing  there  is  a minority  left. 1 

was  thinking  in  terms  of  a total  take-over. 

1817.  Sir  George  Erskine : Supposing 
there  were  certain  shares  which  were  not 
taken  over,  the  reimbursement  of  the 
holding  company  would  to  that  extent 
reduce  the  level  of  the  assets  available  to 

the  preference  shares. 1 must  say  I 

was  thinking  in  terms  of  a complete  take- 
over. I do  not  see  there  is  any  objection 
in  a complete  take-over  but  I can  see  there 
is  difficulty  in  a partial  take-over. 

Mr.  French : It  is  a question  of  control, 
is  it  not? 

1818.  Mr.  Scott:  You  might  get  51 
per  cent,  of  the  capital  of  that  company 
and  change  the  board  and  utilise  the  funds 
of  that  company  towards  reimbursing  you 
for  your  expenditure  in  buying  that  51 

per  cent. 1 think  if  you  are  going  to 

make  a take-over  bid  one  of  the  things 
you  look  at  is  the  cash. 

Sir  Edward  Reid:  It  would  not  be  en- 
tirely reimbursing;  the  taken-over  com- 
pany would  remain  a separate  entity.  It 
could  not  give  you  the  money;  it  might 
lend  it  to  you. 

1819.  Yes,  lend  it  to  you.  No  particu- 
lar comments  on  that  ? It  is  difficult  to 

lay  down  a hard  and  fast  rule  when 
circumstances  can  vary  so  much  in 
different  cases. 

1820.  I have  one  small  point  of  com- 
parative detail.  You  suggest  as  regards 
alternate  directors  that  their  particulars 
should  be  filed  and  they  should  disclose 
their  interests  and  so  on.  One  can  see 
that  perfectly  well  if  it  is  more  or  less  a 
permanent  appointment,  but  you  would 
not  I suppose  apply  that  just  to  one  or 
two  isolated  appearances  by  an  alternative 
because  his  principal  was  away?  Would 
you  limit  it  to  someone  who  was  going  to 
act  in  that  capacity  for  three  months  or 

more? 1 should  think  so,  yes.  No,  of 

course  we  do  not  mean  isolated  cases. 

Mr.  Barrington:  It  is  true,  is  it  not,  that 
the  Act  is  quite  silent  on  the  subject  of 
alternate  directors? 


1821.  Yes.  If  he  acted  for,  say,  three 

months,  you  think  he  should  be  treated 
as  if  he  were  a director  from  the  point  of 
view  of  registering  him  and  disclosing  his 
interests? Yes. 

1822.  Mr.  Brown:  I have  one  particular 
question  on  the  non-voting  share  section 
on  page  9,  the  last  paragraph  particularly: 
“ The  general  feeling  of  our  members  is 
against  legislation  prohibiting  non-voting 
shares.  We  prefer  to  rely  on  the  force  of 
City  opinion  and  expert  financial  advice 
to  ensure  that  they  are  only  created  or 
retained  in  suitable  cases  where  the 
admitted  privileges  which  the  system  gives 
to  a small  controlling  body  will  not  be 
abused.”  As  a principle  I would  agree 
with  that,  but  could  you  give  any  thoughts 
as  to  what  are  the  principles  on  which 
the  City  will  judge  what  are  the  cases 
where  the  admitted  privileges  will  not 

be  abused? Mr.  Hatch:  I think  we 

were  thinking  there  in  terms  of  a company 
which  has  grown  up  under  the  excellent 
direction  of  a body  of  possibly  family 
shareholders.  We  can  all  think  of  cases 
where  it  is  reasonable  they  should  go  on 
under  that  control. 

1823.  But  how  do  you  judge  that  those 
privileges  will  not  be  abused — not  merely 

this  year  but  in  twenty  years’  time? 

Sir  Edward  Reid:  I think  the  point  is  you 
cannot  do  it  by  legislation,  but  the  force 
of  City  opinion  and  financial  advice  can 
judge  individual  cases. 

1824.  I appreciate  that,  but  how  is  the 
City  going  to  judge  cases  where  it  will  not 
be  abused?  I am  really  interested  to  get 

the  implications. It  is  difficult  to 

answer  hypothetical  questions,  is  it  not? 

1825.  It  is  not  put  down  as  a hypo- 
thetical suggestion. Mr.  French : It  was 

only  the  general  feeling.  There  is  no 
unanimity  on  this  point. 

1826.  You  do  use  the  words  “ they  are 
only  created  or  retained  How  does 
City  opinion  in  any  way  have  any  oppor- 
tunity of  securing  they  will  not  be  retained 

in  cases  where  they  will  be  abused? 

Sir  Edward  Reid:  If  a family  controlled 
company  has  already  non-voting  shares 
and  it  then  comes  to  issue  them  to  the 
public . . . 

1827.  You  are  thinking  of  the  point  at 

which  they  are  marketed  ? Y es. 
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1828.  You  are  not  thinking  of  retention 
ten  years  later? — y-As  you  say,  beyond 
scowling  at  the  chairman  of  the  company 
or  something  of  that  kind  you  cannot  do 
much,  but  perhaps  sometimes  a scowl 
does  have  an  effect. 

Mr.  Brown-.  In  a limited  number  of 
cases. 

1829.  Chairman-.  But  would  not  the 
merit  of  the  management  of  the  particular 
concern  be  reflected  in  the  price  of  the 
shares?  I go  to  my  broker  and  say — 

“ Here  are  some  shares;  I see  they  have 
no  votes  but  they  seem  to  be  a lucrative 
proposition;  what  do  you  advise?  ” The 
broker,  if  he  is  up  to  his  job,  says — “These 
are  non-voting  shares,  you  will  get  no 
vote,  the  board  are  getting  inefficient,  I 
suggest  you  keep  off  them.”.  Would  not 

that  sort  of  process  operate? Mr. 

French-.  I think  it  does. 

Sir  Edward  Reid'.  On  the  whole  we  do 
not  like  non-voting  shares  but  we  think 
that  legislation  prohibiting  them  would 
unnecessarily  prohibit  cases  where  they 
are  justifiable. 

Mr.  Hatch:  There  is  a very  powerful 
body  of  opinion  in  the  City  that  likes  non- 
voting shares,  because  they  can  buy  those 
shares  cheaper  than  otherwise.  They  say 
— “ I do  not  want  a vote;  I would  rather 
have  my  share  cheaper;  I am  quite  content 
to  leave  it  as  it  is.”. 

1830.  There  would  be  quite  an  appre- 
ciable difference  in  price  ? Mr.  French : 

Very  often.  That  is  how  City  opinion 
reflects  itself  I think  really,  in  the  price. 

1831.  Mr.  Brown:  One  small  practical 
point  on  take-over  bids.  We  have  had  a 
suggestion  that  there  should  be  a rule  in 
some  form  that  when  a take-over  bid  is 
declared  unconditional,  at  that  point  the 
bidder  should  disclose  his  position  as  to 
the  number  of  shares  he  holds,  controls 
or  has  acquired.  Do  you  see  merit  in  that 

at  all? Mr.  Hatch:  He  almost  always 

does. 

1832.  The  proposal  would  cover  the 

case  where  he  does  not. Mr.  French: 

I do  not  think  you  want  legislation  on 
that. 

1833.  The  point  being  clearly  to  help 
those  who  are  still  outstanding  to  know 


what  sort  of  minority  they  are  likely  to  be 

left  with. It  is  rather  tricky  in  some 

battles. 

1834.  If  the  offer  had  been  made  un- 
conditional I should  have  thought  it  was 

quite  straightforward. There  may  be 

a good  deal  of  bluffing  going  on,  and  you 
can  declare  it  unconditional  when  you 
have  less  than  50  per  cent. 

1835.  Is  not  that  the  point;  bluffing 
should  not  go  on,  and  the  shareholders 
should  be  entitled  to  know  whether  it  is 

bluff? Mr.  Hatch:  Declaring  an  offer 

unconditional  means  simply  “ I will  take 
all  the  shares  I have  got  at  the  moment  ”; 
it  does  not  mean  necessarily  I have  got 
control.  I think  if  the  bidder  does  not 
say  that  he  has  got  control  or  that  he  has 
got  so  many  shares,  the  implication  is 
that  he  has  not. 

1836.  You  are  not  in  favour  of  requiring 

the  bidder  to  declare  his  position? 1 

would  not  be  in  favour. 

Mr.  French : I like  freedom. 

1837.  Professor  Gower : Could  I ask  you 
a question  about  the  prospectus  provi- 
sions? You  have  pointed  out  in  your 
memorandum  that  the  situation  in  Eng- 
land differs  from  that  in  America  in  that 
there  is  no  scrutiny  of  the  prospectus  by 
any  public  official  to  see  everything  is 
clearly  and  fully  stated,  but  you  also  point 
out  that,  in  effect,  scrutiny  does  take  place 
by  the  Stock  Exchange  and  by  the 
reputable  Issuing  Houses  who  handle  the 
issues.  We  shall  no  doubt  be  told  by  the 
Stock  Exchange  what  sort  of  scrutiny 
they  carry  out.  I was  wondering  whether 
you  would  be  prepared  to  tell  us  a little 
about  the  type  of  investigations  you  carry 
out  before  you  back  a public  issue.  Do 
you  in  fact  put  your  accountants  in  to 
investigate  the  books  for  you,  and  send 
someone  round  to  have  a look  at  the 
properties  of  the  company?  Do  you 
attempt  to  assess  the  efficiency  of  the 
management  and  if  so,  how?  Is  that  a 

proper  question  to  ask  you? The 

Issuing  Houses  Association  does  not 
attempt  to  fetter  or  prescribe  the  methods 
of  business  of  any  of  its  members. 

1838.  I was  really  asking  you  in  your 

individual  capacities. It  is  a very 

difficult  question  to  answer. 
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Mr.  Barrington : The  issuing  house  is 
sponsoring  the  company  with  all  that  that 
word  means,  and  the  degree  of  investiga- 
tion depends  very  much  on  the  circum- 
stances, the  length  of  the  relationship  of 
the  Issuing  House  with  the  company.  It 
would  be  unusual,  certainly  in  my  House, 
for  a new  proposition  to  be  sponsored 
without  a full  accountant’s  investigation 
made  by  an  independent  accountant. 

1839.  I am  thinking  of  a particular  case 
before  the  war  where  there  was  an  issue 
of  debentures  in  a company  which  had 
just  bought  large  housing  estates.  The 
prospectus  said  that  the  houses  were  com- 
pleted and  fully  let.  Two  days  after  the 
issue  had  been  made  it  was  discovered 
that  a large  number  of  houses  were  not 
in  fact  completed  and  they  had  only  been 
let  because  the  vendor  had  let  them  all  to 
his  son  at  a rent  which  obviously  his  son 
would  never  be  able  to  pay.  Would  it  be 
possible  for  that  sort  of  thing  to  happen 
today  with  an  issue  sponsored  by  a res- 
ponsible Issuing  House,  or  would  you 
have  sent  someone  round  to  look  at  the 

houses  and  to  look  at  all  the  leases  ? 

We  would  have  a valuation  in  that  case. 

Professor  Gower : We  had  a valuation 
here. 

1840.  Chairman : I remember  that  case. 
There  was  a certificate  from  the  surveyor 
or  architect  that  the  houses  were  com- 
plete, and  there  was  a certificate  from 
some  other  professional  man  that  the 
houses  had  been  let.  I think  that  puts 
rather  a different  complexion  on  the  case 
because  it  was  a case  where  two  gentlemen 
gave  false  certificates;  that  is  right,  is  it 
not? 

Professor  Gower:  That  is  quite  right. 

The  Issuing  House  certainly  would 

not  set  itself  up  as  an  expert  in  property 
valuation  and  all  the  other  fields  that 
come  into  commercial  life;  it  must  rely  on 
the  experts  in  those  fields. 

1841.  This  was  discovered  because  the 
solicitor’s  articled  clerk  went  round 
because  of  some  difficulty  on  the  deeds, 
and  he  found  out  that  the  houses  were  not 
completed.  I am  just  wondering  whether 
in  circumstances  like  that  you  would  have 
sent  someone  round  to  look  at  all  the 
houses  before  you  sponsored  such  an  issue? 


Mr.  French:  It  depends  who  the 

valuers  are  I think. 

Mr.  Hatch : I would  put  it  like  this,  that 
every  statement  of  fact  in  a prospectus 
which  was  in  any  way  substantial  and  im- 
portant we  should  make  sure  was  correct 
either  ourselves  or  by  the  assurance  of  some 
other  experts  in  whom  we  had  complete 
confidence, whether  they  were  accountants, 
valuers  or  anything  else.  We  would  make 
quite  sure;  we  are  as  responsible  for  every 
statement  of  fact  in  the  prospectus  as  the 
company  making  the  issue. 

1842.  One  other  question  about  your 
remarks  on  section  50.  As  I understand 
it  you  want  to  make  it  provide  that  an 
application,  even  though  made  before  the 
opening  of  the  subscription  lists,  shall  be 
irrevocable  until  the  expiration  of  a 
further  three  days.  Surely  that  would 
defeat  the  whole  object  of  section  50(1). 
As  I understand  section  50(1),  the  object 
is  to  ensure  that  there  is  an  adequate 
waiting  period  before  any  applicant  is 
bound.  That  is  provided,  as  I understand 
it,  by  saying  he  cannot  become  bound 
until  three  days  after  the  publication  of 
the  prospectus.  If  you  are  going  to  say 
that  if  he  in  fact  chooses  to  put  in  an 
application  earlier  he  cannot  revoke  it, 
are  you  not  going  to  defeat  the  object  of 

the  waiting  period? Mr.  Barrington: 

This  is  a practical  matter.  In  a successful 
issue  the  lists  are  said  to  be  open  for  one 
minute  but  this  is  a legal  fiction.  In  fact 
the  great  bulk  of  the  applications  have 
probably  been  received  the  night  before 
or  by  post.  So  that  if  your  interpretation 
of  the  law  is  correct  the  provision  against 
revocation  is  of  little  protection  to  the 
Issuing  Houses. 

1843.  Section  50(1)  does  in  fact  say 
you  have  got  to  give  at  least  three  days 
between  the  publication  of  the  prospectus 
and  the  opening  of  the  subscription  lists. 
As  I understand  it,  the  intention  of  sub- 
section (1)  was  that  an  application  made 
after  the  opening  of  the  subscription  lists 
should  be  irrevocable,  but  that  nothing 
should  be  made  irrevocable  during  those 
previous  three  days,  thus  affording  the 
applicant  some  period  in  which  to  get 
advice  and  hear  what  the  financial  press 
had  to  say.  If  we  alter  it  as  you  suggest 
we  destroy  this  protection,  do  we  not? 
Sir  Edward  Reid:  I do  not  think  that 
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that  is  the  point  of  the  section.  The  point 
is  that  no  allotment  can  be  made  for 
three  days.  Before  the  1948  Companies 
Act  provided  that  this  interval  must 
elapse,  a prospectus  would  be  published 
in  the  papers  one  morning  and  copies 
distributed  the  previous  afternoon  after 
business  hours  and  the  list  would  be 
closed  on  the  morning  on  which  the  pros- 
pectus was  published,  in  a successful  issue 
two  minutes  after  it  was  opened;  conse- 
quently unless  you  were  very  quick  off  the 
mark  you  could  not  get  your  application 
in  in  time  to  get  an  allotment  at  all.  That 
was  regarded  as  being  unfair,  and  so  it  is 
now  provided  that  the  prospectus  must 
be  published  in  advance.  The  point  of 
section  50(1)  is  to  provide  a delay  in  order 
to  give  everybody  time  to  get  his 
application  in. 

1844.  You  take  the  view  it  is  not  inten- 
ded to  give  people  what  the  Americans 

call  a waiting  period  at  all? -No, 

previously  it  was  almost  a matter  of  luck 
if  you  succeeded  in  getting  your  applica- 
tion in  in  time,  and  this  provision  was 
meant  to  put  that  right. 

1845.  Could  I follow  that  up,  because 
the  Americans  are  always  very  critical  of 
our  arrangements  over  here  because  we 
do  not  provide  for  an  adequate  waiting 
period.  They  have  always  considered 
subsection  (1)  as  at  least  providing  a 
three  day  waiting  period,  winch  you  tell 
me  is  in  your  view  not  the  case.  Is  there 
not  something  to  be  said  for  providing  a 
more  adequate  period?  There  is  none  at 
the  moment  apparently  if  your  construc- 
tion is  right.  There  is  a minimum  of 
three  days  if  my  construction  is  right. 
The  Americans  provide  in  effect  for  at 
least  twenty  days  by  provisional  prospec- 
tus arrangements.  Ought  this  Act  not  to 

provide  something  of  the  sort? He 

does  not  have  to  apply  immediately  when 
the  prospectus  is  published  but  as  the  Act 
stands,  he  has  three  days  to  consider 
whether  or  not  to  put  in  his  application. 

1846.  If  he  chooses  he  can  have  three 
days,  but  is  that  adequate?  The  Americans 


say  it  is  grossly  inadequate  and  he  must 
have  more  than  that.  Would  you  see  any 
real  business  objection  to  making  it  ten 

days? Yes,  one  must  remember  that 

it  takes  less  time  to  read  a British  prospec- 
tus than  an  American  one. 

1847.  You  would  agree  that  more  than 
three  days  should  be  allowed  ? Very  often 
the  lists  will  not  be  open  until  more  than 

three  days  after  the  publication. 

Mr.  Hatch'.  Not  very  often;  I should  have 
thought  very  rarely;  for  the  practical 
reason  that  when  you  are  doing  an  issue 
you  obviously  want  to  get  it  finished  and 
get  the  underwriters  off  the  risk  as  soon 
as  possible. 

1848.  I quite  see  the  underwriters  do 
not  want  to  be  on  risk.  The  Americans 
have  got  round  this  by  allowing  a pro- 
visional prospectus  to  be  published  which 
does  not  state  the  issue  price,  or  any 
figures  which  depend  on  the  issue  price, 
but  does  give  all  the  rest  of  the  informa- 
tion so  that  the  public  and  its  advisers 
can  digest  everything  except  that.  If  we 
could  evolve  something  like  that  would 
you  think  it  useful? — Mr.  French:  No. 

1849.  Why  not? We  alter  our  pros- 

pectus up  till  the  last  minute  and  so  on. 
Our  system  works  absolutely  admirably; 
I do  not  think  it  could  work  much  better. 
We  make  our  own  arrangements  about 
when  we  say  we  are  going  to  make  an 
issue  so  that  people  who  are  interested 
will  know  when  we  think  they  should 
know  all  about  it  and  we  probably  tell 
the  public  when  we  have  underwritten  it. 
But  we  do  not  want  our  underwriters  to 
be  at  risk  for  a second  longer  than  they 
need  be,  because  they  charge  us  for  it. 
For  goodness  sake  do  not  let  us  have 
anything  American  in  our  prospectus 
arrangements ! 

Chairman : Gentlemen,  I think  that 
concludes  all  the  questions  we  have  in 
mind  to  put  to  you.  May  I say  again  we 
are  very  much  obliged  to  you  indeed  for 
your  memorandum  and  for  coming  here 
to  help  us;  your  help  has  been  most 
valuable.  Thank  you  very  much. 


(The  witnesses  withdrew ) 
(Adjourned  until  2 p.m.). 


372 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


4th  November , 1960] 


SIR  HENRY  WARNER,  BT-,  AND 
MR.  P.  W.  FREEMAN 


[Continued 


Sir  Henry  Warner,  Bt.,  and  Mr.  P.  W.  Freeman  called  and  examined. 


1850.  Chairman : Sir  Henry  Warner  and 
Mr.  Freeman,  for  the  purposes  of  the 
record  I understand  you  are  members  of 
the  Council  of  the  Society  of  Investment 

Analysts  Limited. Sir  Henry  Warner : 

Yes. 

1851.  I need  hardly  say  that  the  Com- 

mittee is  most  grateful  to  you  for  your 
memorandum  and  for  coming  to  give  us 
further  assistance  today.  I gather  that 
the  members  of  your  Society  are  mainly 
employed  as  experts  by  financial  institu- 
tions and  stockbrokers,  with  a few  inde- 
pendent consultants  and  financial  journa- 
lists. Is  that  right? That  is  correct. 

1852.  And  you  are  concerned  chiefly 

with  professional  investors,  as  distinct 
from  the  laymen  seeking  suitable  invest- 
ments for  their  savings  ? In  so  far  as 

nearly  half  our  members  are  with  stock- 
broking  firms,  we  of  course  advise  laymen 
as  well. 

1853.  I was  going  to  put  that  to  you. 
You  probably  agree  that,  in  a direct 
sense,  the  improvements  in  company 
accounts  advocated  by  you  would  for  the 
most  part  be  above  the  head  of  the 

ordinary  uninstructed  layman? In 

some  cases,  yes — not  in  all,  I think. 

1854.  But,  at  all  events,  I take  your 

claim  to  be  that  you  perform  a useful 
function  in  that  the  additional  informa- 
tion for  which  you  ask  would  be  for  the 
benefit  of  the  lay  investor,  by  enabling 
stockbrokers  and  financial  journalists, 
who  may  be  members  of  your  Society,  to 
advise  him  correctly? Yes. 

1855.  He  gets  better  advice  because  his 

expert  adviser  is  better  informed? We 

think  so. 

1856.  In  effect,  you  act  as  experts  to 

the  experts,  you  might  say? Yes.  I 

suppose  we  are  reluctant  to  admit  that 
there  are  people  more  expert  than  our- 
selves, but  no  doubt  there  are. 

1857.  Amongst  a number  of  points  you 
raise  on  the  company  accounts,  you 
suggest  that  the  published  accounts  of 
every  company  should  disclose  (a)  turn- 
over, (b)  wages  and  salaries,  (c)  materials 
consumed,  and  (d)  under  appropriate 


headings,  any  other  material  expenses. 
Do  you  think  that  all  companies  should 
be  compelled  to  give  this  information  in 
all  circumstances,  whatever  their  business  . 
and  whatever  the  scale  of  operations  may 
be  at  home  or  abroad?  Do  you  think  it 
should  be  made  a universal  rule  for 
everybody? Broadly  speaking,  yes. 

1858.  We  have  had  a number  of  wit- 

nesses before  us  who  have  touched  on  this 
topic,  and  some  of  them  have  said  that  it 
would  be  impracticable  in  their  particular 
business ; others  have  said  it  would  involve 
doing  work  out  of  proportion  to  any 
useful  purpose  served,  and  others  that  it 
would  be  positively  harmful,  especially 
in  trading  abroad,  from  the  point  of  view 
of  the  advantage  such  disclosure  might 
give  to  competitors.  What  is  your  view 
about  that? With  regard  to  a dis- 

advantage, companies  in  the  ’ United 
States  do  it,  and  many  British  companies 
already  do  it.  One  example  is  the  Ford 
Motor  Company,  which  I think  is  in  a 
very  competitive  business. 

1859.  And  you  say  it  is  desirable  that 
it  should  be  done  and  some  companies 
already  do  it.  They  do  it  in  America  and, 
therefore,  there  is  no  good  reason  for  not 
insisting  on  the  same  practice  here.  Do 

you  put  it  as  high  as  that? Yes,  that 

is  the  answer  to  the  objection  that  it 
would  do  the  companies  harm  to  publish 
it.  So  far  as  our  positive  reasons  for  it  are 
concerned,  information  of  this  kind 
enables  us  to  make  much  better  com- 
parisons between  one  company  and 
another.  It  enables  us  to  compare  then- 
relative  performance.  It  enables  us  to 
tell  very  much  better  how  vulnerable  they 
might  be  to  economic  circumstances. 
That,  we  think,  would  be  of  help  to  the 
investor. 

1860.  That  would  be  of  help  to  your- 
selves and  your  clients  ? Yes. 

1861.  Would  It  be  of  much  help  to 
existing  shareholders  in  the  concern,  so 

to  speak? Yes,  because  the  existing 

shareholder  may  not  wish  to  be  a share- 
holder for  ever.  He  wants  to  know  how 
his  own  company  is  doing.  In  certain 
respects  he  has  a better  right  to  know  how 
his  own  company  is  doing  than  other 
people. 
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1862.  That  is  one  of  the  prime  objects 

of  accounts,  I suppose,  so  that  the 
members  may  know  how  their  venture  is 
getting  along. Yes. 

Mr.  Freeman:  In  so  far  as  companies 
which  have  given  evidence  before  you 
claim  that  it  would  be  a nuisance  to 
produce  figures  of  turnover,  wages,  salaries 
and  so  on,  one  might  reply  that  such 
figures  could  even  be  of  help  to  them- 
selves. 

1863.  You  mean  they  could  find  out 
where  they  were  falling  short  of  ideal 
efficiency,  and  where  they  were  wasting 

money? Just  so.  The  figures  that  we 

ask  for  are,  after  all,  not  very  complex. 
They  are  simply  broad  figures  which  one 
would  expect  any  efficient  company  to 
have.  I should  think  that  in  most  cases 
it  is  merely  a question  of  publishing 
existing  figures,  not  of  producing  them. 

Sir  Henry  Warner : May  I make  a 
point  here,  Sir,  that  this  particular  infor- 
mation was,  I think,  suggested  in  Table  A 
of  the  Companies  Act  of  1862. 

1864.  And  it  took  them  nearly  100 

years  to  resuscitate  it.- Table  A is  only 

recommendatory  and  not  mandatory. 

1865.  That  does  really  lead  to  the  next 

question.  It  could  be  possible,  could  it 
not,  that  this  disclosure  is  practicable  and 
unobjectionable,  and  even  advantageous 
in  some  cases,  but  can  one  say  this  will  be 
right  in  all  cases  and  legislate  accord- 
ingly?  1 think  in  certain  parts  of  the 

Companies  Act  there  are  provisions  for 
companies  to  be  able  to  go  to  the  Board 
of  Trade  and  get  permission  not  to  dis- 
close certain  things  if  they  would  harm 
their  competitive  position. 

1866.  Would  some  such  form  of  legis- 
lation meet  the  present  question,  in  your 

view? Yes,  but  we  would  like  the 

emphasis  to  be  very  much  in  favour  of 
disclosing  the  information,  and  the  cases 
in  which  the  companies  were  permitted 
not  to  publish  to  be  very  exceptional. 

1867.  You  think  the  great  majority  of 

cases  can  do  it,  and  it  is  mere  obscurantism 
to  withhold  it? Yes. 

1868.  You  put  it  as  high  as  that? 

Mr.  Freeman:  In  practically  every  indus- 
trial and  commercial  group  in  Britain, 


there  are  at  present  companies,  large  and 
not  so  large,  producing  all  the  information 
that  we  require.  For  example,  the  P.  and 
O.  Shipping  Company  takes,  as  far  as  I 
know,  little  or  no  advantage  of  the 
exemptions  which  are  granted  to  shipping 
companies.  One  or  two  insurance  com- 
panies operating  in  Britain  give  much  of 
the  information,  if  not  all,  that  we  ask  for. 
If  that  is  any  indication,  it  may  be 
obscurantism  on  the  part  of  the  other 
companies. 

1869.  Supposing  the  shareholders  in  a 
given  company  convened  a meeting  and 
voted  heavily  in  favour  of  a resolution  that 
this  information  ought  not  to  be  given, 
because  it  was  not  in  the  best  interests  of 
the  company,  would  you  still  make  them 

give  it? Shareholders  put  up  with  so 

much  at  present,  that  it  might  not  be  too 
objectionable  if  what  could  only  be  a small 
minority  had  to  put  up  with  a little  more 
for  the  general  good. 

1870.  That  introduces  a new  factor, 
does  it  not?  Should  companies  be  run  to 

provide  a school  for  accountants? 

Sir  Henry  Warner:  No,  Sir,  but  we  have 
to  have  regard  to  potential  shareholders 
as  well  as  existing  shareholders. 

1871.  That  is  the  man  who  is  thinking 

of  investing? Yes. 

1872.  And  he  goes  for  the  company 
with  the  fattest  accounts,  and  the  most 
shiny  paper,  or  something  of  that  sort? 

Not  necessarily,  but  if  he  has  got  the 

information  it  is  his  own  fault  if  he  makes 
a mistake. 

Mr.  Freeman:  Giving  this  information 
works  to  the  end  of  making  all  the  com- 
panies in  which  we  advise  investment  or 
may  advise  investment,  more  efficient  and 
more  profitable.  We  believe  this  is  one 
of  the  general  effects  of  publishing  more 
information  of  this  kind,  and  that  is  what 
I meant  by  the  general  good. 

1873.  It  does,  in  fact,  make  their 

businesses  more  profitable? Not  in 

every  individual  case,  but  as  a general  rule. 

1874.  I see  how  you  put  it;  and  the  sort 
of  modification,  which  you  would  allow 
in  cases  where  the  Board  of  Trade 
authorised  departure  from  the  system  you 
advocate,  you  say  should  be  rare;  that  is 
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to  say,  the  discretion  should  be  very 

sparingly  exercised. Sir  Henry  Warner : 

Yes.  I would  even  think  that,  if  this 
information  had  to  be  published  by  every- 
body, the  number  of  applications  for 
exemption  would  be  very  few  indeed. 

1875.  You  made  a proposal  in  your 
memorandum  that  a company’s  accounts 
should  disclose  the  undistributed  profits 
of  companies  in  which  it  holds  a sub- 
stantial trade  investment,  so  far  as  those 
profits  are  attributable  to  the  trade  invest- 
ment. I think  you  make  it  clear  in  that 
proposal  that  you  mean  companies  in 
which  the  holding  company  has  interests 
not  exceeding  50  per  cent,  and  not  less 

than  25  per  cent? That  is  right  or,  in 

the  alternative  case,  where  the  profits  of 
the  associated  company  would  be  25  per 
cent,  or  more  of  the  holding  company’s 
profits. 

1876.  And  the  object  of  that  recom- 
mendation. as  I understand  it,  is  to 
enable  a better  assessment  to  be  made  of 
the  real  profits  and  the  cover  for  the 

holding  company’s  dividend? That  is 

right. 

1877.  I take  it  you  would  agree  that 
there  is  little ' advantage  in  knowing  the 
value  of  the  assets  attributable  to 
the  trade  investment  as  distinct  from  the 
profits,  because  ex  hypothesi  the  holding 
company  is  not  in  control  of  the  assets? 

Mr.  Freeman : I think  it  is  desirable 

to  know  both.  In  an  analysis  you  need 
to  know  what  the  assets  are,  and  what 
they  are  earning.  This  is  the  ideal. 

1878.  But  these  people  are  only  minority 
shareholders  in  the  companies  that  we 

are  speaking  of  now. Sir  Henry 

Warner : But  they  put  a substantial  pro- 
portion of  their  own  funds  into  another 
business,  and  I think  it  is  important  for 
their  own  shareholders  to  know  how  well 
that  other  business  is  doing. 

1879.  Yes.  They  know  how  well  it  is 
doing  as  regards  profits  if  your  recom- 
mendation is  accepted,  but  I was  wonder- 
ing about  whether  the  information  you 
ask  for,  so  far  as  assets  are  concerned,  is 

of  any  use? We  do  not  reckon  that 

you  really  know  how  well  a company  is 
doing  unless  you  can  relate  the  profits  to 
the  assets. 


1880.  That  would  bring  in  the  assets  of 

the  associated  company? Yes. 

1881.  I am  only  putting  it  to  you  that 
the  holding  company  not  being  in  control 
would  not  really  be  in  a position  to  state 

the  assets  position  with  any  accuracy. 

Somebody  must  be  in  a position  to  state 
it.  The  associated  company,  itself,  must 
have  accounts.  They  must  be  available. 

1882.  I suppose  accounts  would  be 
available  to  the  holding  company  as  a 
member  of  the  associated  company,  but 
they  would  not  necessarily  have  any  more 
information  than  any  other  shareholder. 
No,  but  at  the  moment  the  share- 
holders of  the  holding  company  do  not 
even  know  what  are  the  accounts  of  the 
associated  company,  in  some  cases. 

1883.  The  next  point  is  this.  It  has 

been  suggested  to  us  by  other  witnesses 
that  every  company  should  give  the 
names  both  of  its  subsidiaries  and  its 
associated  companies.  Do  you  think 
that  is  right?  Do  you  think  the  annual 
returns  should  be  accompanied  by  a state- 
ment of  the  names  of  the  company’s  sub- 
sidiaries and  associated  companies? 

In  principle  yes,  but  I think  it  would  be 
unreasonable  to  have  all  the  names  of 
every  minor  subsidiary  put  in  the  accounts. 
The  important  ones,  down  to  quite  a low 
level  of  importance,  should  certainly  be 
put  in. 

Mr.  Freeman:  In  our  opinion,  the 
naming  of  subsidiaries  is  less  important 
than  describing  their  activities.  There 
are  certain  accounts  at  present  published 
where  a shareholder  receiving  these 
accounts,  and  having  no  other  source  of 
information,  would  be  quite  at  a loss  to 
know  what  the  company  did  at  all,  and 
this  is  a state  of  affairs  which  should  not 
be  allowed  to  continue. 

1884.  One  often  reads  a tantalising 
statement  from  the  Chairman  in  the 
Press,  and  seeks  in  vain  for  any  informa- 
tion as  to  what  the  company  has  been 

doing. The  Chairman’s  speech  may 

give  no  evidence,  or  may  refer  mainly  to 
certain  activities  which  are  far  from 
important. 

1885.  He  says  “ The  demand  for  our 
product  is  well  maintained  ”,  and  never 
says  what  the  product  is.  But  that,  no 
doubt,  is  because  they  are  assumed  to  be 
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talking  to  people  who  know  what  _ the 
company  does,  although  it  is  a curious 
feature  of  some  of  these  publications. 
Then  your  view  would  be  that,  saving 
certain  exceptions  of  small  insignificant 
cases,  it  would  be  a good  thing  for  the 
names  of  the  subsidiaries  and  their  lead- 
ing activities  to  be  stated  with  the  annual 
report? Yes. 

1886.  There  again,  would  you  allow  the 
Board  of  Trade  discretion  to  excuse 

complete  compliance? 1 think  we 

must,  because  we  cannot  be  aware,  in 
general,  of  particular  cases  where  some 
overriding  interest  might  be  involved.  We 
would  hope  it  would  be  very  sparingly 
used. 

1887.  Would  you  leave  it  to  the  auditors, 
perhaps,  to  make  a note  that  certain  sub- 
sidiaries had  not  been  included  because 
they  were  satisfied  that  these  subsidiaries 
really  had  no  material  bearing  on  the 

company’s  position? Sir  _ Henry 

Warner-.  That  would  he  all  right,  but 
there  is  the  other  case  where  a company 
might  claim  that  it  was  actually  harmful 
for  anybody  to  know  that  it  owned 
another  company.  I suppose  cases  of 
secret  research  might  be  cited,  I do  not 
know.  It  is  very  difficult  to  exclude 
altogether  the  possibility  of  exemptions 
of  that  type,  much  as  we  would  like  to 
do  so. 

1888.  We  have  had  evidence  that  in 
some  cases  disclosure  would  be  harmful. 
There  is  the  case  of  the  company  which  is 
minded  to  go  into  a different  market  than 
the  one  it  is  operating  in  now;  perhaps  it 
is  now  producing  very  high  class  articles 
and  forms  another  company  to  produce 

articles  not  quite  so  good. 1 think 

that,  where  the  amounts  were  material, 
it  is  likely  that  the  people  who  really 
wanted  to  know  would  know  in  any  case. 

1889.  The  other  case  is  the  manufac- 

turer who  was  minded  to  go  into  retailing 
through  a subsidiary,  which  might  be  an 
unpopular  step  so  far  as  the  existing 
retailers  were  concerned. Mr.  Free- 

man : I think  the  same  comment  applies, 
Sir,  as  indeed  it  does  in  many  examples 
of  information  not  available  to  share- 
holders, that  within  the  trade  these  facts 
may  be  perfectly  well  known  or  perfectly 
well  ascertainable. 


1890.  Do  you  adduce  from  that  that  it 

would  do  no  harm  to  make  a formal  dis- 
closure, because  the  trade  would  know  in 
any  case? In  general,  yes. 

Sir  Henry  Warner ; There  is  a possible 
halfway  house,  if  I might  suggest  it.  The 
accounts  only  appear  once  a year.  It  is  just 
possible  that,  if  the  company  entered  a 
business  in  November  and  its  accounts 
were  published  in  December,  that  might  be 
the  first  information  anybody  had,  but  if  it 
was  postponed  until  the  following  year 
then  it  is  very  unlikely  that  its  competitors 
would  not  have  found  out  by  then. 

1891.  So  it  would  be  a sort  of  ostrich 

procedure.  The  withholding  of  the  name 
would  not  really  gain  a company  any- 
thing. That  is  your  view? Yes. 

1892.  There  is  a suggestion  in  para- 
graph 12  on  page  3 of  your  document 
that  companies  should  be  required  to 
indicate  the  main  activities  carried  on, 
and  any  material  variations  by  way  of 
additions  or  otherwise  during  the  year 
under  review.  Is  not  that  suggestion  met 
to  some  extent — I do  not  say  the  full 
extent — by  the  directors’  report  required 

under  Section  157  of  the  Act? 1 have 

four  company  accounts  in  my  bag  here, 
from  which  I do  not  think  you  could  tell 
what  the  companies  do. 

1893.  You  mean  that  you  think  the 

directors’  report  is  completely  uninforma- 
tive in  these  cases? If  you  would  like 

to  see  them,  Sir,  here  they  are,  and  if  you 
can  tell  me  what  the  company  does  I 
would  be  satisfied  with  the  Act. 

1894.  You  know  the  language  of  the 
Act.  Section  157(1)  requires  to  be 
attached  to  every  balance  sheet  laid  before 
a company  in  general  meeting  a report  by 
the  directors  with  respect  to  the  state  of  the 
company’s  affairs,  the  amount  if  any  which 
they  recommend  should  be  paid  by  way 
of  dividend,  the  amount  if  any  which  they 
propose  to  carry  to  reserves,  and  so  on. 
Section  157(2)  says  “ The  said  report  shall 
deal,  so  far  as  is  material  for  the  apprecia- 
tion of  the  state  of  the  company’s  affairs 
by  its  members  and  will  not  in  the 
directors’  opinion  be  harmful  to  the  busi- 
ness of  the  company  or  of  any  of  its 
subsidiaries,  with  any  change  during  the 
financial  year  in  the  nature  of  the  com- 
pany’s business,  or  in  the  company’s 
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subsidiaries,  or  in  the  classes  of  business  in 
which  the  company  has  an  interest, 
whether  as  member  of  another  company 
or  otherwise.”  If  that  statutory  language 
was  loyally  followed  this  report  would,  I 
suggest,  go  some  way  to  meeting  your 

proposal. We  can  only  judge  by  the 

results.  From  some  company  accounts 
you  cannot  tell  what  they  do. 

Mr.  Freeman : And  more  serious  things 
can  happen.  There  is  a particular  case  of 
a company,  of  which  I have  details  before 
me,  which  was  always  described  as  doing 
one  thing,  but  after  a very  sharp  setback 
in  profits  in  1958,  which  caused  a decline 
in  the  value  of  the  stock,  the  Chairman 
explained  that  the  fall  was  due  to  the 
importance  to  the  company  of  a certain 
activity  which  until  then  had  never  been 
heard  of.  That  is  the  kind  of  situation 
we  wish  to  avoid. 

1895.  It  is  difficult  to  prevent  people 
leaving  out  what  ought  to  go  in.  You  can 
tell  them  what  ought  to  go  in,  and  you  can 
threaten  them  with  pains  and  penalties  if 
they  do  not  put  it  in,  but  you  cannot  do 
much  to  the  man  who  does  not  put  it  in, 
short  of  a prosecution  for  breach  of  the 

terms  of  the  Act,  can  you? You  can 

perhaps  frame  the  Act  in  such  a way  that 
less  of  a loophole  is  left  for  omission,  and 
the  directors  are  given  less  encouragement 
to  withhold  information  on  some  vague 
ground. 

1896.  The  directors  are  absolved  from 
making  any  disclosure  which  in  their 
opinion  would  be  prejudicial  to  the  com- 
pany. That  is  only  reasonable,  is  it  not? 
You  would  not  expect  them  to  disclose 
anything  which  was,  in  their  opinion, 
really  detrimental  to  the  interests  of  the 

company,  would  you? It  might  be 

possible  to  withhold  that  power  from  them, 
subject  to  submission  to,  for  example,  the 
Board  of  Trade. 

1897.  There  might  be  things  which  it 

would  not  be  in  the  interests  of  the 
company  to  disclose. Of  course. 

1898.  The  dispensation  is  rightly  given, 

you  would  agree? 1 do  not  think  we 

can  agree,  having  seen  the  results,  that 
it  is  rightly  given  to  those  particular  people 
acting  entirely  on  their  own  initiative. 

1899.  But  in  principle  it  is  a dispen- 
sation which  ought  to  be  given,  although 


in  practice  it  may  or  may  not  have  been 

abused.  That  is  the  situation. It  may 

be  so,  but  it  would  always  tend  to  be  abused 
so  far  as  it  was  given  in  the  present  form. 

1900.  It  looks  as  if  your  view  is  really 
met  by  perhaps  restating  in  more  impera- 
tive language  that  this  information  should 
be  contained  in  the  directors’  report,  and 
postulating  greater  activity  as  regards 

the  enforcement  of  this  obligation. 

This  might  meet  our  minimum  needs,  yes. 

1901.  You  are  very  cautious. We 

are  cautious  because  we  have  seen  the  use 
which  is  made  of  any  exemption  which  is 
given. 

Sir  Henry  Warner : Here  again  there  is 
the  example  of  what  is  done  in  the  United 
States,  where  they  go  very  much  further 
than  this,  I think.  There  a report  has  to 
be  submitted  to  the  Securities  and  Ex- 
change Commission  if  anything  material 
happens  to  the  business,  including  a 
substantial  purchase  of  another  business  or 
sale  of  the  assets. 

1902.  Would  you  suggest  some  similar 
procedure  here,  substituting  the  Board  of 
Trade  for  the  Securities  and  Exchange 

Commission? No,  I do  not  think  we 

would.  We  think  they  overdo  it  over 
there,  but  that  is  an  example  of  what  can 
be  required. 

Mr.  Freeman’.  I think  we  would  hope 
that  the  centre  of  gravity  of  information 
demanded  would  settle  down  far  nearer 
the  American  position  than  our  own. 

1903.  In  the  United  States  is  an  annual 

report  required  or  a report  ad  hoc  on  each 
transaction? Both,  Sir. 

1904.  Then  you  may  get  to  the  position 
where  you  have  to  put  a Section  in  the 
Act  obliging  the  directors  to  accompany 
that  document  with  a summary  so  that 

people  can  understand  it. Perhaps  the 

summary  would  suffice. 

Sir  Henry  Warner : I think  this  is 
something  where  it  is  perhaps  a matter  of 
alerting  auditors.  Clearly,  where  a com- 
pany can  publish  accounts  and  not  say  at 
all  what  it  does,  the  provision  in  the 
present  Act  is  not  taken  much  account  of. 
If  that  was  tightened  up,  and  the  account- 
ing profession  was,  so  to  speak,  alerted  to 
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it,  I think  there  would  be  arguments 
between  boards  of  directors  and  their 
auditors,  but  on  the  whole  we  would  expect 
the  general  standard  to  be  improved. 

1905.  I think  that  really  covers  that 
point  so  far  as  we  can  take  it  today,  and 
of  course  it  will  be  for  the  Committee  to 
consider  what  more  can  be  done  in  the 
way  of  disclosure  of  that  kind  in  section 
157,  or  a comparable  section  of  a new 
Act.  Then  you  make  the  suggestion  that 
there  should  be  included  in  the  accounts 
comparative  figures  for  the  past  five 
years.  That,  I think,  is  your  paragraph 
14.  You  say  that  every  company  should 
be  bound  to  submit  in  its  annual  accounts 
a statement,  certified  by  the  auditors, 
summarising  the  salient  features  of  the 
profit  and  loss  accounts  and  balance 
sheets  of  the  five  years  immediately  before 
the  year  shown  by  comparative  figures  in 
the  accounts  under  consideration.  As  to 
that  the  Act,  as  I understand  it,  already 
requires  a balance  sheet  to  include  cor- 
responding figures  for  the  previous  year. 
Yes. 

1906.  Now  I was  wondering  whether 

your  proposal,  if  adopted,  might  not 
impose  a fairly  heavy  burden  on  com- 
panies, if  they  had  to  produce  figures  for 
the  past  five  years.  I take  it  you  ask  for 
something  more  than  a mere  reproduction 
of  the  figures  as  they  appeared  in  the 
earlier  accounts,  or  does  it  satisfy  you  if 
they  go  back  for  the  five  years? pro- 

vided it  was  done  on  a basis  consistent 
with  those  which  have  appeared  in  pre- 
vious accounts,  that  would  satisfy  us. 

1 907.  But  you  can  get  such  information 
from,  for  example,  Exchange  Telegraph 

cards,  can  you  not? That  is  so,  but 

the  layman  may  not  have  access  to  those. 

Mr.  Freeman : Nor,  so  far  as  the  balance 
sheet  is  concerned,  can  you  get  the  figures 
from  the  Exchange  Telegraph  or  Moodies 
service  for  more  than  two  or,  at  most, 
three  years,  although  the  profit  and  loss 
analysis  goes  back  further. 

1908.  You  say  those  cards,  if  they  were 

available,  would  not  give  adequate  infor- 
mation?  No,  not  as  at  present  con- 

stituted. 

1909.  But,  of  course,  the  intending 
shareholder  can  go  to  his  stockbroker  and 


ask  about  a particular  company,  and  the 
stockbroker  would  surely  be  able  to  pro- 
duce copies  of  the  accounts  going  back  a 

long  way? To  put  it  at  its  lowest,  it  is 

very  much  more  convenient  if  the  re- 
quired information  is  summarised,  as 
many  companies  already  do,  in  each  set 
of  accounts.  It  is  particularly  important, 
and  this  is  something  which  cannot  always 
be  done  by  those  outside  a company,  to 
make  this  record  consistent;  that  is  to  say, 
things  do  happen  which  make  a com- 
parison between  successive  years  mis- 
leading, and  it  is  an  important  part  of  our 
submission  that  the  company  should  then 
either  adjust  previous  figures  or,  where 
this  cannot  be  done,  at  any  rate  draw  a 
line  and  say  that  one  cannot  compare 
above  and  below  this  line. 

1910.  You  warn  the  reader  where  a 
plain  comparison  would  be  misleading? 
Just  so. 

1911.  As  an  existing  shareholder,  he 
gets  his  balance  sheet  and  profit  and  loss 
account  every  year,  and  if  he  kept  them 
and  every  now  and  then  looked  back  for 
five  years  or  so,  would  he  not  get  a 
reasonable  conspectus  of  the  company’s 

performance  over  that  period? There 

is  the  point  of  consistency  and  there  is  the 
human  point  that  many  shareholders  do 
not  keep  past  accounts.  Thirdly,  as  Sir 
Henry  Warner  has  said,  we  do  act  for 
potential  as  well  as  for  actual  investors. 

1912.  I am  not  saying  that  there  is 
anything  wrong  with  this  suggestion.  I 
am  only  putting  it  to  you  that  the 
questions  of  the  practicability,  and  the 
amount  of  work  involved,  do  have  to  be 
considered,  and  I was  only  suggesting  that 
the  intending  shareholder  and  the  existing 
shareholder  would  really  get  all  the  infor- 
mation they  wanted  from  the  documents 
which  companies  already  issue.  That 
is  a point  of  view,  no  more. — —Our 
main  objection  to  that  is  the  point  of 
consistency,  which  arises  quite  often  when 
companies  change  their  activities,  but  I 
think  we  would  submit  that  it  is  very  little 
extra  work  for  a company  to  extract  and 
sometimes  adjust  salient  figures  which 
have  already  been  prepared.  It  is  very 
much  less  work  for  them  than  might  be 
supposed,  and  a greater  advantage  to  the 
people  who  might  read  those  accounts 
than  might  be  imagined. 
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1913.  But  making  figures  for  different 
years  consistent  might  be  quite  a task  in 

some  cases,  might  it  not? Surely  not,  if 

a company  was  always  at  liberty,  if  it  met 
real  difficulty,  to  draw  a line  and  issue  a 
warning. 

1914.  I think  that  exhausts  that  point. 
Then  there  is  this  disputed  question  about 
the  exemptions  from  the  disclosure  of 
information,  which  are  enjoyed  by  banks, 
discount  companies  and  insurance  com- 
panies, and  you  say  you  would  like  to  see 
these  exemptions  abolished  except  where, 
by  the  nature  of  their  business,  the  pro- 
duction of  such  figures  would  be  meaning- 
less. Can  you  give  an  example  of  the 
figures  being  meaningless  on  account  of 

the  nature  of  the  business  ? Sir  Henry 

Warner : With  a bank,  I think  a statement 
about  repayment  of  loans  might  not  mean 
very  much.  Banks  borrow  money  on 
current  account,  in  fact,  and  that  pro- 
vision, of  course,  is  really  designed  for 
debentures  and  loans  of  that  type. 

1915.  As  to  these  exemptions,  from  a 

practical  point  of  view  do  you  say  that 
shareholders,  depositors  and  policy  hold- 
ers are  prejudiced  by  non-disclosure? 

They  are  prejudiced  in  so  far  as  they  are 
not  really  able  to  judge  the  performance 
of  the  company. 

1916.  The  concern  is  really  shown  to  be 
a little  worse  off  than  it  actually  is,  is  it 

not?  Is  not  that  an  effect  of  it? Mr. 

Freeman : Or  better  off.  In  the  case  of  a 
shipping  company,  for  example,  unless 
you  know  the  true  value  of  the  assets,  and 
the  true  value  of  the  company  including 
its  reserves,  and  are  able  to  relate  those  to 
the  profit  they  earn,  you  have  no  idea  if  a 
company  is  using  its  assets  in  a way  which 
should  attract  your  money. 

1917.  I see  how  you  put  it,  and  I 
understand  as  a matter  of  accountancy 
principle  that  that  might  be  important, 
but  is  it  from  a practical  point  of  view? 
You  buy  your  shares  in  a well-known 
shipping  line  on  the  market,  I suppose,  at 

their  market  value. But  investors  are 

concerned  with  the  continuing  situation. 
They  may  buy,  hold  or  even  bequeath 
shipping  shares,  and  they  may  be  unaware 
of  the  gradual  deterioration  in  the 
profitability  of  the  particular  company. 
Had  they  known  it  they  might  have  wished 
to  sell  their  shares  long  ago. 


1918.  That  point  has  been  made  before 
by  other  witnesses,  and  other  witnesses 
have  also  suggested  the  possibility  of 
take-over  bids.  It  is  put  in  favour  of  your 
view  that  the  non-disclosure  might  have 
the  effect  of  undervaluing  the  shares,  so 
that  shareholders  might  part  with  them  to 
the  take-over  bidder  at  less  than  their 

proper  value. Yes,  moreover  we  have 

a general  feeling  in  favour  of  a smooth  and 
free  market,  not  subject  to  sudden  shocks. 
It  may  be  that  a situation  is  hidden  for 
many  years  and  then,  because  a company 
fails  or  alternatively  is  taken  over  at  much 
more  than  the  apparent  value  of  its 
shares,  a sharp  price  rise  occurs.  In  many 
cases  where  a company  is  taken  over  or  its 
shares  are  acquired,  it  later  emerges  that 
the  true  value  of  the  shares  was  far 
greater  than  any  lay  shareholder  had  any 
means  of  telling.  This  seems  to  us  to 
create  a situation  which  we  consider 
wrong,  of  a privileged  class  of  people  who 
have  access  to  information  which  the 
generality  of  shareholders  or  potential 
shareholders  are  denied.  There  may  be  a 
group  of  property  experts,  for  example, 
who  know  perfectly  well  what  is  the  value 
of  a company’s  properties,  whereas  most 
of  the  shareholders  of  that  company  do 
not,  and  those  shareholders  are  then 
persuaded  to  sell  their  shares  in  the  open 
market,  quite  willingly,  but  under  a gross 
misapprehension  as  to  the  value  of  their 
shares. 

1919.  There  are  arguments  the  other 
way,  and  I gather  that  these  institutions 
attach  very  considerable  importance  to 
them.  Would  you  agree  that,  if  this 
privilege  does  no  harm,  there  is  no 

particular  reason  for  ending  it? Sir 

Henry  Warner:  We  would  not  agree  that  it 
did  no  harm.  Our  argument  in  favour  of 
disclosure  is  exactly  the  same  as  for  any 
other  company,  that  the  investor  ought  to 
be  able  to  judge  the  performance  of  the 
company. 

1920.  There  is  not  sufficient  ground  for 

distinguishing  ? No . 

1921.  I do  not  want  to  take  up  too 
much  time  on  this,  but  of  course,  so  far  as 
banks  and  insurance  companies  are 
concerned,  they  have  to  consider  their 
shareholders,  no  doubt,  but  before  the 
shareholders  there  come  the  claims  of  the 
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depositors  and  policy  holders— -the  custo- 
mers, so  to  speak — and  it  is  said  that  the 
exemption  makes  things  more  stable  from 

their  point  of  view. Mr.  Freeman : We 

doubt  strongly  whether  this  is  true,  Sir. 

Sir  Henry  Warner:  In  the  case  of  a life 
insurance  company  with  “ with  profits 
policies— I am  a director  of  an  insurance 
society,  and  of  course  anything  I say  has 
nothing  to  do  with  them;  I am  giving 
evidence  on  behalf  of  the  Society  of 
Investment  Analysts — if  it  is  a proprietary 
company,  the  interest  of  the  policy  holders 
is  the  same  as  that  of  the  shareholders, 
because  they  gain  from  the  bonus  and  the 
bonus  and  the  dividend  tend  to  go  hand  in 
hand.  They  should  have  the  ability  to 
judge  the  performance  of  the  company 
ust  as  should  the  shareholders. 

1922.  Surely,  their  claims  are  para- 
mount to  those  of  the  shareholders,  in  the 
event  of  the  company  being  wound  up  or 

something  of  that  kind? Yes,  in  that 

unfortunate  event,  but  if  somebody  wants 
to  decide  which  insurance  companies  he 
wishes  to  invest  in,  or  which  insurance 
companies  he  wants  to  take  out  policies 
with,  he  should  be  able  to  judge  the  record, 
and  we  say  that  neither  an  intending  policy 
holder  nor  an  intending  shareholder  can 
judge  that  properly  from  the  present 
accounts. 

1923.  Of  course,  insurance  companies 
keep  their  accounts  in  accordance  with 

certain  statutory  rules,  do  they  not? 

Yes. 

1924.  And  that,  I suppose,  in  some 
respects  puts  them  in  a different  category? 

Only  to  the  extent  that  they  can  dodge 

from  one  Act  to  the  other. 

1925.  They  can  dodge  from  one  Act  to 

the  other? They  can  say  that  they  are 

exempted  from  the  Companies  Act 
because  they  disclose  certain  information 
to  the  Board  of  Trade  under  the  Insurance 
Companies  Act,  and  unless  there  is  an 
inquiry  into  the  working  of  the  insurance 
Companies  Act  nothing  will  be  done 
about  that.  We  would  say  that,  which- 
ever Act  it  is  disclosed  under,  the  full 
information  ought  to  be  disclosed. 

Mr.  Freeman : Since  a number  of  our 
members  are  actuaries,  and  therefore 
might  hold  a view  different  from  that 
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which  we  put  forward,  we  did  think  that 
we  ought  to  seek  the  views  of  some  of 
them.  While  among  those  asked  there 
was  a strong  majority  for  our  point  of 
view,  there  were  one  or  two  who  raised 
this  very  point,  and  it  seemed  clear  that 
they  were  raising  it  in  the  hope  that 
insurance  companies  would  escape  the 
searchlight  of  this  present  Committee’s 
investigations,  and  that  no  similar  com- 
mittee would  investigate  the  Act  under 
which  they  do  submit  their  accounts. 

1926.  Then  you  say  there  is  no  differ- 
ence in  principle  between  an  insurance 
company,  a bank  or  indeed  any  other 
company  which  wants  to  claim  such  an 

exemption? There  are,  of  course, 

strong  differences  in  detail,  in  that  the 
assets  and  liabilities  of  insurance  com- 
panies are  of  quite  a different  kind  from 
those  of  a banking  company.  While  we 
believe  in  both  cases  that  there  is  no 
sufficient  reason  for  the  exemptions,  our 
detailed  reasons  would  be  different  in  the 
two  cases. 

1927.  Then  there  is  the  case  of  the 
shipping  companies  which,  of  course,  are 
in  a different  category  from  banks  or 
insurance  companies.  As  to  those,  I 
think  you  did  mention  the  Peninsular  and 
Oriental  Company,  and  in  paragraph  21 
of  your  memorandum  you  said  that  one 
of  the  largest  shipping  groups  did  not 
avail  itself  of  the  exemption  order.  Now 
in  actual  fact,  you  were  not  to  know  this 
but  representatives  of  the  P.  and  O. 
Company  did  give  evidence  before  this 
Committee  the  other  day,  and  they  said 
that  they  attached  great  value  to  the 
exemption  and  that  they  used  it  in  the 
accounts  of  their  subsidiary  companies. 
That,  perhaps,  is  a matter  of  fact,  but  it  is 
right  that  we  should  state  the  position 

accurately. Sir  Henry  Warner : I am 

not  surprised,  and  I think  it  is  perfectly 
fair.  As  I understand  it,  shipping  com- 
panies are  not  actually  referred  to  in  the 
Act.  The  wording  of  the  Act  is  that  the 
Board  of  Trade  has  power  to  grant 
exemptions  to  certain  classes  of  com- 
panies, and  if  the  Act  were  to  be  amended 
and  that  swept  away  the  Board  of  Trade 
would  have  no  power  at  all.  We  think  it 
might  be  reasonable  for  the  Board  of 
Trade  to  be  allowed  to  give  exemption  to 
certain  companies,  so  that  if  there  was  a 
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case  where  a shipping  company  felt  it  was 
really  oppressed  by  the  threat  of  subsi- 
dised competition,  that  particular  com- 
pany— possibly  a subsidiary  of  a big 
group — could  claim  exemption.  But  we 
do  not  think  there  is  any  ground  for 
exemption  for  the  large  world- wide  groups. 
In  fact,  there  is  at  least  one  group  where 
it  is  by  no  means  certain  that  it  is  a 
shipping  company  at  all  on  balance. 

Chairman : I gathered  that  the  P.  and 
O.  position  is  that  they  operate  through 
subsidiary  companies  all  over  the  world, 
that  they  have  got  this  exemption,  and 
that  it  is  not  their  policy  to  apply  it 
unnecessarily.  In  those  cases,  where  they 
think  it  ought  to  be  done  because  of 
foreign  competition,  or  whatever  the 
difficulty  is,  then  they  avail  themselves 
of  it. 

. 1928.  Professor  Gower:  You  would  not 
mind  that,  as  I understand  it,  as  long  as 
the  holding  company,  which  will  be  the 
one  whose  shares  are  issued  to  the  public, 
makes  full  disclosure  on  a consolidated 
basis?  You  would  not  object  if  the 
accounts  of  some  subsidiaries  did  conceal 
exactly  what  their  exact  profits  were,  is 

that  right? We  should  not  object 

nearly  so  much.  We  recognise  that  there 
could  be  cases  where  there  is  subsidised 
competition,  where  it  would  be  fair  to 
grant  exemption. 

Mr.  Freeman : But  I think  again  that 
we  would  like  the  onus  placed  elsewhere 
than  purely  in  the  hands  of  the  company; 
at  present  exemption  is  given  to  entire 
industries  and  no  application  has  to  be 
made.  If  it  could  be  done  through  the 
Board  of  Trade  as  before — that  a company 
sought  exemption  in  a particular  case  for 
particular  reasons — we  should  be 

satisfied. 

1929.  Chairman:  Turning  to  another 
topic,  in  paragraph  26  of  your  memoran- 
dum you  recommend  that  the  issue  of 
non-voting  shares  should  be  prohibited 
by  law.  The  critics  of  that  view  say, 
amongst  many  other  things,  that  this 
would  be  open  to  criticism  as  an  un- 
warrantable interference  with  the  freedom 
of  companies.  Your  view,  as  I understand 
it,  is  that  the  inconvenience  of  this  type 
of  share  carrying  no  votes,  outweighs 
consideration  of  the  sanctity  of  contract. 


Sir  Henry  Warner:  In  principle, 

shareholders  control  the  company  and 
company  law  is  based  on  that  democratic 
process.  They  vote  the  directors  in,  and 
we  think  that,  so  far  as  possible,  the  law 
should  recognise  that. 

1930.  You  say  that  shares  carrying  the 

same  equity  risks  should  all  be  in 
precisely  the  same  position  as  regards 
voting  power? Yes. 

1931.  Of  course,  the  difficulty  does 
arise  in  measuring  the  relative  equitable 
interests,  does  it  not?  In  the  case  of 
preference  shares,  it  seems  to  be  recog- 
nised, I suppose,  as  a matter  of  long 
custom,  that  there  is  no  objection  to 
them  carrying  no  vote  except  in  a certain 
well-known  set  of  circumstances,  includ- 
ing altering  their  rights,  or  a resolution  to 
wind  up  the  company,  and  perhaps  one 
or  two  other  instances.  But  perhaps  we 
could  put  them  on  one  side  and  say  they 
are  not  part  of  the  equity.  But  then  you 
get  participating  preference  shares,  they 
get  their  fixed  dividend  and,  after  the 
ordinary  shares  have  had  10  or  20  per 
cent.,  or  whatever  it  may  be,  they  partici- 
pate pari  passu  or  otherwise  in  the  residue 
of  divisible  profit.  How  would  you 
compare  them  with  an  ordinary  share,  or 
with  a deferred  share,  in  estimating  how 

many  votes  each  should  have? It  is 

very  often  quite  clear-cut,  because  the 
profits  are  well  over  the  limit  where  the 
participating  preference  share  starts  to 
participate,  and  in  that  case  there  is  no 
practical  difference  between  the  ordinary 
share  and  the  preference  share. 

Mr.  Freeman:  I think  it  is  fair  to  add, 
since  we  are  speaking  of  a practical 
matter,  that  there  are  not  a great  many 
participating  preference  shares  which  have 
unlimited  participation.  The  rule  gen- 
erally is  that  they  participate  up  to  a 
certain  maximum  amount.  I do  not  mean 
there  are  not  cases  of  complete  participa- 
tion, but  they  are  the  minority,  so  you 
are  speaking  of  a relatively  small  number 
of  cases.  I think  that  our  case  is  based 
on  observation  of  the  evils  which  flow 
from  the  present  situation,  not  from  an 
assumption  that  there  are  no  difficulties 
in  another  direction.  But  there  have  been 
many  cases  which  have  demonstrated  to 
us,  at  any  rate,  the  unwisdom  of  having 
non-voting  shares. 
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1932.  One  view  is  that,  if  non-voting 
shares  are  as  bad  as  all  that,  they  will  die 
out  because  they  will  become  unmarket- 
able, and  I suppose  measures  would  then 
be  taken  ultimately  to  enfranchise  them. 
There  is  indeed  evidence  of  a move- 
ment outside  of  legislation  in  that  direc- 
tion. I suppose  our  wish  is  to  see  that 
movement  hastened  as  much  as  possible. 

1933.  The  ordinary  law  of  supply  and 
demand  might  do  something  about  it  in 

the  end. Such  is  the  conservatism  of 

investors,  and  such  are  the  complexities 
of  this  case,  that  it  might  take  a very  long 
time. 

1934.  But  we  have  had  witnesses  here 
whose  taste  is  so  depraved  that  they  say 

they  positively  like  them. Sir  Henry 

Warner:  They  are  usually  cheaper. 

1935.  You  get  them  cheaper,  you  get 
the  same  dividend,  and  you  do  not  get  the 
doubtful  benefit  of  travelling  to  Birming- 
ham or  somewhere  and  attending  a 
general  meeting  where  your  vote  cannot 

sway  the  issue  at  all. Mr.  Freeman : 

But  you  do  get  the  real  benefit  of  not 
being  subjected  to  certain  highly  inequit- 
able situations.  There  is  a well-known 
tobacco  company  which  was  taken  over 
by  the  exchange  of  a very  small  proportion 
of  shares  which  carried  a vote,  and  the 
vast  majority  of  the  shareholders  had  no 
say  in  this. 

Sir  Henry  Warner : Nor  had  they  had 
any  say  in  the  management  which  led  up 
to  the  situation  in  which  that  company 
was  taken  over.  I think  we  rather  stand 
on  a matter  of  principle  here.  The  theory 
behind  company  law  is  that  equity  share- 
holders run  a company  but,  as  the  law 
stands,  “ A ” shares  are  allowed  and  that 
conflicts  with  that  principle. 

1936.  Finally,  as  regards  non-voting 
shares,  one  of  our  witnesses  strongly 
objected  to  enfranchisement  of  non- 
voting shares,  on  the  ground  that  this 
would  be  done  at  the  expense  of  the  non- 
voting shareholders  who  would  have  to 
find  compensation  payable  to  the  voting 
shareholders,  and  thus  in  effect  to  pay  for 
a right  to  vote  which  they  might  not  want. 
Might  it  work  like  that,  that  the  voting 
shareholders  would  have  to  be  compen- 
sated for  letting  in  the  non-voting  ones 


on  equal  terms  as  regards  votes? 

Mr.  Freeman : Under  our  suggestion  the 
compensation,  if  any,  to  be  given  would 
be  a result  of  mutual  agreement  between 
the  two  classes  of  existing  shares.  It 
would  not  be  for  the  ordinary  share- 
holders to  say  “ We  vote  ourselves  such- 
and-such  a bonus  in  recognition  of  our 
giving  votes.”. 

1937.  Somebody  would  have  to  find 
the  compensation.  I suppose  it  would 
have  to  come  out  of  the  pocket  of  the 
non-voting  shareholder  who  was  getting 

a vote  conferred  on  him. In  our 

opinion  he  would  gain  over  a period  much 
more  than  he  would  lose,  granted  such  a 
system  of  enfranchisement  as  we  suggest. 

1938.  If  he  said  anything  against  it,  he 
would  be  told  “ This  is  good  for  you. 
The  directors  know  best.” — He  is  told 
that  on  so  many  occasions  that  once  more 
would  hardly  matter. 

1939.  Professor  Gower:  As  regards  dis- 

closure of  the  activities  of  companies  and 
their  subsidiaries,  as  I understand  it  your 
real  objection  to  the  present  section  157 
is,  first,  that  it  only  requires  the  directors 
to  give  notice  of  a change  of  activities, 
whereas  you  want  the  report  each  year  to 
state  what  the  existing  activities  are, 
irrespective  of  whether  there  has  been  a 
change. Sir  Henry  Warner:  Yes. 

1940.  Secondly,  that  you  do  not  want 

the  directors  to  be  judges  in  their  own 
cause,  as  to  whether  it  would  be  detri- 
mental to  disclose  this  information,  your 
view  being  that  directors  invariably 
consider  that  any  disclosure  is  detri- 
mental. Perhaps  that  is  putting  it  a little 
high,  but  you  think  that  it  should  be  the 
Board  of  Trade,  rather  than  the  directors, 
is  that  right? Yes. 

1941.  And,  thirdly,  you  do  not  think 

this  should  be  in  the  directors’  report, 
because  over  that  the  auditors  have  no 
jurisdiction,  but  should  be  disclosed 
somewhere  where  the  auditors  have  a 
say? Yes. 

1942.  Those,  really,  are  your  three 

objections  to  the  present  position? 

Yes. 

1943.  Secondly  could  I make  sure  that 
I have  understood  what  you  were  saying 
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about  profits  of  associated  companies? 
Let  us  assume  that  we  have  a case  where  a 
company  holds  30  per  cent,  of  the  equity 
shares  in  another  company.  As  I 
understand  it,  you  would  say  that  in  those 
circumstances  the  company  holding  the 
30  per  cent,  should,  somewhere  in  its 
accounts,  state  what  the  30  per  cent,  of 
the  distributed  profits  in  the  other 
company  were,  and  also  what  30  per  cent, 
of  the  non-distributed  profits  in  that 
other  company  amounted  to  ? — Yes. 

1944.  You  would  not  want  complete 
disclosure  of  assets  in  the  other  company, 
merely  of  the  distributed  and  undistri- 
buted profits  in  that  year,  is  that  right? 

No.  We  should  want  the  profits 

relating  to  the  holding  company.  In 
regard  to  that  there  is  one  company,  a 
Scottish  company  called  William  Baird, 
which  does  this,  and  the  form  in  which 
they  do  it,  certainly  with  regard  to  profits, 
is  how  we  think  it  should  be  done. 

Mr.  Freeman:  There  are  two  points, 
which  I can  illustrate  with  an  example. 
Thomas  Firth  and  John  Brown  owns, 
jointly  with  the  English  Steel  Corporation, 
Firth  Vickers  Stainless  Steel,  and  in  Firth 
and  John  Brown’s  accounts  the  trade 
investment  in  Firth  Vickers  is  shown  at  a 
value  of  a little  under  £3  million.  For 
1957-58  no  dividend  was  paid  by  Firth 
Vickers,  and  the  shareholders  of  Thomas 
Firth  and  John  Brown  were  given  no 
precise  evidence  whether  or  not  this  was  a 
remunerative  investment.  The  following 
year  a substantial  dividend  was  paid.  Y ou 
will  see  that  as  things  stand,  the  accounts 
of  a holding  company  can  be  very  mis- 
leading, and  can  be  subject  to  large 
changes  without  sufficient  underlying 
reasons  being  given.  There  may  be  no 
possibility  for  the  ordinary  shareholder 
to  discover  whether  his  company  in  a 
particular  year  has  done  as  well  as  might 
have  been  expected  or  not,  for  they  may  or 
may  not  have  chosen  to  take  in  a dividend 
from  associated  companies.  That  is  the 
point  relating  to  the  disclosure  of  distri- 
buted and  undistributed  profits. 

1945.  Do  you  want  disclosure  of  all 
free  reserves,  or  merely  of  the  profits  for 
the  year,  distributed  and  undistributed? 
Sir  Henry  Warner:  No. 

1946.  Each  year  you  want  complete 
disclosure  of  all  free  reserves  in  the 


subsidiary  company  ? As  applicable 

to  the  holding  company;  what  we  call 
the  appropriate  proportion  of  the  net 
worth  of  the  associated  company. 

1947.  How  would  that  be  done? 
Presumably,  in  the  actual  balance  sheet 
they  would  still  show  this  at  cost  or 
market  price,  according  to  whether  it  was 
quoted  or  not,  but  somewhere  else 
attached  to  the  accounts  you  would  show 

this  information,  would  you  ? By  way 

of  note. 

Mr.  Freeman : Or  indeed,  in  the  case  of  a 
true  50-50  division,  of  which  there  are 
several  examples  at  present,  the  whole 
balance  sheet  and  accounts  of  the 
company  owned  by  two  companies  might 
be  shown. 

1948.  That  is  another  point.  Would 
you  approve  an  alteration  of  the  definition 
of  subsidiary,  so  that  it  included  a 50  per 
cent,  interest?  In  other  words,  do  you  see 
any  objection — as  some  people  do, 
apparently,  although  I have  never  under- 
stood this  myself — to  the  idea  that  a 
company  can  be  a subsidiary  of  two 
companies  ? I should  have  thought  that 
was  precisely  what  the  position  was  when 

you  had  a 50-50  holding. Sir  Henry 

Warner:  That  would,  I think,  lead  to  a 
number  of  other  complications  in  regard 
to  voting  and  perhaps  tax  matters  and  so 
on,  and  also  it  is  not  only  the  50  per  cent, 
one  that  we  are  interested  in. 

1949.  I appreciate  that,  but  you  raised 
this  50-50  case  and  I thought  I would  ask. 
Mr.  Freeman : I do  not  see  any  objec- 
tion to  it,  but  it  is  not  a point  which  I 
have  considered. 

1950.  The  definitions  of  subsidiary 

companies  in  some  other  Commonwealth 
Acts  do  cover  the  50-50  case,  so  far  as  I 
know,  without  any  great  difficulty.  Coming 
back  to  my  original  point,  your  argument 
would  be  that  disclosing  this  information 
would,  in  fact,  impose  no  difficulty  on  the 
holding  company  because  it  would  get 
the  accounts  as  a member  of  the  subsidiary, 
and  therefore  would  have  the  requisite 
information? That  is  right. 

1951.  Mr.  Lawson:  You  do  not  want 
any  statement  of  the  individual  assets  and 
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liabilities  of  these  subsidiary  and  asso- 
ciated trading  companies?  You  only 
want  the  figure  of  net  worth  and  the  figure 

of  the  current  year’s  profit  ? Sir  Henry 

Warner : Those  are  the  most  important. 
We  would,  of  course,  like  the  others. 

1952.  I want  to  get  it  clear  whether  you 
want  the  detailed  assets  and,  if  so,  why? 
Supposing  a holding  company  has  25 
per  cent,  of  another  concern,  it  cannot  get 
its  hands  on  those  assets.  I wonder,  there- 
fore, if  that  information  is  of  any  use  to 

anybody? Mr.  Freeman'.  It  may  be. 

For  example,  a shareholder  might  wish  to 
ask  a question  at  the  meeting  about  the 
remunerativeness  of  this  investment,  and 
it  would  help  him  if  he  knew  more  details 
of  it  At  present  shareholders  are  often 
completely  at  a loss  to  know  whether  this 
section  of  their  company’s  assets  is  well 
invested  or  not,  and  it  is  something  if  you 
have  its  net  worth  and  the  income  it  earns. 
But  as  analysts  we  would  naturally  wish 
to  go  further  and  we  would  like  to  know 
the  business  the  company  is  interested  in, 
and  to  have  complete  sets  of  accounts. 

1953  Mr.  Scott'.  In  your  suggestion  on 
page  2,  you  ask  for  details  of  turnover, 
wages  and  salaries,  materials  consumed 
and  so  on,  and  you  also  suggest  that 
information  should  be  required  as  to  the 
company’s  activities.  Is  that  with  a view 
to  informing  shareholders  or  potential 
investors?  If  it  is,  as  I understand  it,  to 
help  potential  investors,  would  you  con- 
fine your  recommendations  to  public  com- 
panies, because,  presumably,  nobody  who 
is  not  already  a shareholder  can  assume 
that  he  has  much  chance,  necessarily,  of 
becoming  an  investor  in  a private  com- 
pany. I am  not,  of  course,  referring  to 

exempt  private  companies. Sir  Henry 

Warner:  By  public  company,  you  mean 
a quoted  company? 

1954.  No.  Of  course,  as  we  know,  an 
exempt  private  company  does  not  have  to 
file  its  accounts.  Your  memorandum  says 
the  published  accounts  of  every  company, 
i.e.  whether  they  are  quoted  or  not,  and 
that  would  include  private  companies, 
although  they  happened  not  to  be  exempt. 
Did  you  intend  it  to  apply  as  widely  as 

that,  or  only  to  quoted  companies? 

Generally  speaking,  no.  But  I have  come 
across  a case  where  a quoted  company 


was  controlled  by  an  exempt  private 
company,  so  it  is  a little  difficult  to  be 
quite  sure  how  far  one  wants  to  limit  this 
sort  of  requirement. 

Mr.  Freeman:  The  main  scope  of  our 
activities  is,  of  course,  confined  to  public 
companies.  There  are,  however,  cases  of 
private  companies  which  one  comes  up 
against,  where  one  has  to  advise  upon 
investment  or  realisation,  and  of  course 
there  are  quite  a number  of  private  com- 
panies where  it  is  possible  to  obtain 
shares  if  one  wishes  to.  So  that  while  I 
would  like  to  listen  to  the  argument 
against  extending  this  requirement  to 
private  companies,  I should  have  thought 
that,  in  principle,  we  would  extend  it  to 
all  except  exempt  private  companies. 

1955.  I think  the  real  argument  against 
extending  it  to  private  companies  is  that 
many  of  them  consist  of  only  a handful  of 
shareholders.  They  may  not  enjoy  the 
status  of  exempt  private  companies,  but 
they  are  still  a private  company,  and  they 
all  know  one  another.  It  might  be 

imposing  quite  a burden. Not  quite  a 

burden  of  preparation,  because  I would 
have  thought  that  the  information  we  ask 
for  is  the  sort  of  thing  which  every  com- 
pany would  have.  You  mean,  perhaps, 
the  burden  of  publication? 

1956.  That  might  be  so. 1 think  we 

have  to  confess  that  in  the  case  of  an 
extremely  small  company  that  might  be  so. 

1957.  In  paragraph  12  you  suggest  the 

main  activities  should  be  disclosed,  but 
you  do  not  suggest,  do  you,  that  the 
amount  of  profit  or  loss  on  each  activity 
should  be  shown? This  was  an  omis- 

sion which  we  regret.  Our  suggestions  as 
submitted  were  minima:  we  do  think  it 
very  important  to  know  the  breakdown 
by  the  kind  of  activity  of  turnover,  assets, 
and  profitability. 

1958.  Lastly,  about  non-voting  shares. 
On  whose  behalf  do  you  think  measures 
should  be  taken  to  make  them  unlawful? 

Whose  interest  would  be  protected? 1 

would  say  the  general  interests  of  investors 
and  potential  investors.  I would  rather 
not  risk  saying  the  immediate  advantage 
of  the  shareholders  concerned,  because 
there  might  clearly  be  exceptions  to  this. 
But  we  believe  it  is  generally  advantageous 
to  investors  and  potential  investors  that 
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these  shares  should  be  banned.  It  would 
result  in  far  fewer  situations  which  we 
view  as  inequitable. 

1959.  So  you  would  recommend  pre- 
venting equity  shareholders  from  creating 

non-voting  shares  in  their  company? 

This  is  clearly  a subject  which  is  complex 
and  on  which  there  are  two  points  of 
view.  I think  it  therefore  right  that  we 
should  take  our  stand  on  the  general 
advantage,  the  avoidance  of  a great  many 
inequitable  situations,  without  discussing 
in  detail,  unless  you  wish  to,  the  pros  and 
cons  of  particular  cases. 

1960.  Some  companies  have  preference 

shares  with  full  voting  rights,  even 
although  they  have  only  a very  small  or 
no  participation  in  the  equity.  Now 
would  you  suggest  that  that  should  also 
be  made  unlawful.  Should  there  be  any 
restriction  on  a preponderating  prefer- 
ence vote,  which  would  have  the  effect  of 
investing  control  in  the  preference  share- 
holders?  1 doubt  if  we  would  be  wise 

to  set  ourselves  up  as  perfectionists.  This 
is  a very  complex  subject.  The  drafting 
even  of  the  proposals  we  make  would 
admittedly  require  much  skill  and  even 
then  no  doubt  anomalies  would  remain. 

1961.  Mr.  Mackinnon:  I think  you 
have  said  here  today  that  what  you 
wanted  to  find  in  the  balance  sheet  of  the 
company  was  the  net  worth  of  the  trade 
investment.  I think  you  put  it  in  that 
way.  But  in  your  paper,  you  appear  to 
say  only  that  you  want  the  profits  dis- 
closed. But  if  you  only  get  the  net  profits 
and  do  not  get  the  real  value  of  the  under- 
lying assets  of  the  trade  investment,  you 
do  not  really  get  to  the  position  which  I 
thought  you  were  advocating  of  being 
able  to  test  the  earning  capacity  of  the 
assets,  and  the  employment  in  which  they 

have  been  kept. 1 am  afraid  that  is  a 

second  omission. 

Sir  Henry  Warner : Yes.  We  can  only 
plead  that  in  practice  it  often  comes  to 
the  same  thing,  because  we  have  asked 
for  the  profits  retained,  and  very  often 
these  associated  companies  start  from 
scratch,  so  that  the  only  reserves  will  in 
fact  be  the  profits  that  have  been  retained. 

1962.  Yes,  but  that  is  making  a positive 
assumption  that  the  profits  are  still  repre- 


sented by  the  assets  in  the  trade  invest- 
ment, and  if  you  merely  disclose  the  profits 
without  the  trade  investment  you  might 
give  a very  misleading  picture  of  the  value 
of  the  trade  investment,  would  you  not? 
Yes. 

1963.  It  would  be  worse  than  not  put- 
ting it  in  at  all? We  should  have  asked 

at  least  for  the  net  worth  of  the  associated 
company  as  well. 

1964.  Which  in  turn  presupposes  that 
your  proposal  would  have  to  accept  some 
principle  of  valuation  of,  as  it  were,  the 

fixed  assets  in  the  trade  investment  ? 

If  our  proposal  about  producing  an  up-to- 
date  valuation  of  fixed  assets  is  accepted, 
that  would  happen  in  any  case. 

1965.  Yes. -But  in  any  case,  to  give 

the  net  worth  as  shown  by  the  books  of 
the  associated  company  would  be  an 
advance  which  we  should  welcome. 

1966.  Notwithstanding  that  it  might  in 

turn  be  rather  misleading? Mr.  Free- 

man : It  would  surely  not  be  more  mis- 
leading than  is  the  case  with  the  majority 
of  balance  sheets  at  present. 

1967.  Mr.  Lawson:  You  have  referred 
to  the  accounts  of  the  holding  company. 
You  say  in  paragraph  4 that  where  a 
holding  company  is  trading  you  would 
like  to  have  a separate  profit  and  loss 

account.  Could  you  amplify  that? 

Mr.  Freeman:  If  one  had  a breakdown  of 
activities  showing  turnover,  profit  _ and 
assets  applicable  to  each  main  activity, 
this  point  would  be  of  less  importance. 
But  as  things  stand  there  are  companies 
where,  if  one  knew  the  parent  company’s 
profit  and  loss  account  as  well  as  its 
balance  sheet,  one  would  have  an  inkling 
— which  one  does  not  have  at  present — of 
the  profitability  of  some  major  part  of  the 
company’s  activities.  There  is,  for 
example,  a company  in  the  electrical  in- 
dustry whose  activities  are  divided  mainly 
between  production  of  gramophone 
records  and  certain  other  electrical 
apparatus,  and  the  parent  company  is  the 
company  which  is  chiefly  concerned  with 
gramophone  records.  Now  it  is  of  the 
greatest  importance  to  us,  in  approaching 
the  future  profitability  of  this  company, 
to  know  how  its  activities  are  divided 
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between  these  two  activities,  and  how  the 
two  completely  different  activities  con- 
tribute to  profitability. 

1968.  You  are  on  the  question  of  differ- 
ent activities,  and  I thought  perhaps  you 
were  on  a different  point.  I do  not  know 
whether  you  would  care  to  express  a view 
upon  it.  Where,  for  example,  the  holding 
company  has  many  subsidiaries  overseas 
there  is,  I suppose,  something  to  be  said 
for  the  view  that  the  holding  company 
itself  should  publish  a profit  and  loss 
account,  so  as  to  show  how  much  of  its 
profits  from  overseas  have  found  their 

way  into  the  parent  company  ? Yes. 

We  are  concerned  in  several  places  with 
the  question  of  overseas  profits.  I think, 
for  instance,  that,  if  one  had  fuller  figures 
of  the  basis  of  taxation,  one  might  be  led 
to  a somewhat  similar  kind  of  information. 

1969.  The  only  further  point  is  in  rela- 
tion to  this  suggestion  of  yours  about 
showing  figures  for  the  previous  five 
years.  You  ask  for  five-year  figures  both 
of  profits  and  of  assets  in  the  balance 
sheet,  and  that  is  going  a good  deal  further 

( The  wi tries 


than  even  prospectuses  go  these  days. 
Do  you  intend  to  go  further  than  pros- 
pectuses?  Much  of  our  power,  which 

is  severely  limited,  to  compare  the  profit- 
ability of  one  company  with  another  is 
based  on  the  ability  to  examine  profit- 
ability, trends  of  profitability,  and  so 
forth.  For  this  we  need  to  form  certain 
ratios  between  profit  and  the  assets  pro- 
ducing the  profit,  between  one  kind  of 
asset  and  another,  and  so  on,  and  since 
the  absolute  value  in  many  of  these  cases 
can  be  misleading  it  is  particularly  the 
trends  that  we  watch.  For  this  we  must 
have  past  balance  sheet  figures,  and  know, 
for  example,  what  the  market  value  of 
investments  was  in  previous  years. 

Chairman’.  That,  gentlemen,  concludes 
the  questions  we  have  in  mind  to  put  to 
you.  We  would  like  to  thank  you  again 
for  your  memorandum  and  for  coming  to 
help  us  today.  The  discussion  has  been 
most  interesting,  and  we  are  greatly 

indebted  to  you. Sir  Henry  Warner: 

Thank  you  very  much,  my  Lord,  and  may 
I on  behalf  of  my  colleague  and  myself 
thank  you  and  members  of  the  Committee 
for  hearing  us  so  patiently. 

?s  withdrew .) 


Mr.  E.  P.  Hubbard,  Mr.  K.  Mines,  Mr.  J 
called  and 

1970.  Chairman:  We  are  much  obliged 
to  you,  gentlemen,  for  coming  here  to 
help  us,  and  for  having  supplied  us  with 
this  very  useful  memorandum,  of  which 
due  note  will  be  taken.  Mr.  Hubbard  and 
Mr.  Mines,  you  are  respectively  Chairman 
of  the  Council  and  Chairman  of  the  Law 
and  Parliamentary  Committee  of  the 
Association  of  International  Accountants  ? 
Mr.  Barter  is  a member  of  the  Council 
and  Mr.  Taylor  is  a member  of  the 

Council  and  Secretary? Mr.  Hubbard: 

Yes,  that  is  so. 

1971.  Subject  to  any  questions  other 
members  of  the  Committee  may  desire 
to  put  to  you,  I propose  to  confine  my 
questions  to  the  matter  of  particular 
concern  to  your  Association,  namely  the 
possibility  of  the  exemption  of  exempt 
private  companies  from  the  requirements 
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. W.  Barter,  M.P.  and  Mr.  C.  E.  Taylor 
examined. 

as  to  audit  contained  in  section  161  of  the 
Act  being  withdrawn.  That  is  the 
burning  question  so  far  as  you  are 
concerned. Yes. 

1972.  Now  I understand  from  your 
memorandum  that  you  think  it  would 
cause  hardship  to  many  of  the  small 
private  companies  which  now  enjoy  the 
privileges  of  an  exempt  private  company 
if  all  the  existing  provisions  of  section 
161(1)  of  the  Companies  Act  regarding 
auditors  were  extended  to  them,  without 
some  modification  of  the  qualifications 
required  by  that  section.  Do  you  base 
this  view  on  the  ground  of  expense;  do 
you  think  it  would  be  unduly  expensive 
for  these  exempt  private  companies  to 
employ  auditors  if  they  were  compelled 
to  employ  exclusively  auditors  as  now 
recognised  by  the  Board  of  Trade? 
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■ Mr.  Hubbard:  No,  it  is  not  based 

entirely  on  expense.  It  is  the  numerical 
question  as  well. 

1973.  Do  you  to  any  extent  base  it  on 
questions  of  expense,  the  greater  cost? 
1 think  not. 

1974.  Or  is  it  that  they  would  have 
difficulty  in  finding  a sufficiency  of 
qualified  auditors  to  audit  their  books? 

It  may  well  be;  and  it  may  be  some 

people  may  prefer  to  have  an  International 
Accountant — they  should  have  freedom 
of  choice. 

1975.  It  is  a hardship  because  it  im- 
pinges on  their  right  of  free  choice? 

Agreed.  We  do  such  a number  of  such 
audits  that  we  think  hardship  would  be 
caused  if  we  were  eliminated,  and 
furthermore  we  submit  that  the  freedom 
of  choice  would  also  be  exorcised  if  our 
name  was  struck  out. 

1976.  They  would  be  deprived  of  your 
services,  have  to  go  to  somebody  else, 
and  that  would  interfere  with  their  free- 
dom of  choice,  and  you  do  not  base 

your  case  on  expense? No,  because 

we  are  in  practice  similarly,  and  our  fees 
are  just  the  same  as  the  auditors  recognised 
by  the  Board  of  Trade.  We  use  the 
Institute  scale. 

1977.  One  of  the  privileges  of  an 
exempt  private  company  in  regard  to  audit 
is  that  the  auditor  may  be  a partner  or 
employee  of  an  officer  or  servant  of  the 
company.  Would  you  see  any  objection 
to  that  privilege  being  withdrawn? — — 
No,  my  Lord;  I think  that  privilege  is 
open  to  objection. 

Mr.  Mines : I agree  it  is  highly  un- 
desirable. 

1978.  Then  our  next  point  is  this. 
We  have  been  told  in  the  course  of  the 
evidence  that  we  have  been  hearing  that 
the  small  family  business  which  is  so 
often  conducted  by  an  exempt  private 
company  frequently  faces  complicated 
tax  problems,  and  furthermore  we  under- 
stand that  the  minorities  in  such  companies 
may  be  particularly  vulnerable  to  op- 
pression. Does  not  that  suggest  that 
these  exempt  private  companies  in  the 
interests  of  their  own  members  should  have 
the  benefit  of  thoroughly  competent  and 


completely  independent  accountants  and 

auditors? Mr.  Hubbard : I would  not 

deny  that,  but  on  the  other  hand  I do 
not  think  they  rank  equally  with  public 
companies  where  vast  sums  of  public 
money  are  involved,  particularly  in  this 
age  of  the  greater  diffusion  of  wealth 
and  the  greater  holding  of  shares  by  larger 
numbers  of  people.  But  I would  certainly 
not  dissent  from  the  view  that  the  auditor 
should  be  a competent  person  and  a 
person  of  integrity,  which  qualifications 
naturally  we  think  members  of  our 
Association  have. 

1979.  And  he  should  be  able  to  deal 

with  the  intricacies  of  taxation  ? 

Agreed. 

1980.  And  hold  the  scales  fairly  if  he 

can  between  the  warring  members  of  a 
small  private  company? Agreed. 

1981.  Then  you  say  that  the  extension 
of  the  provisions  of  section  161(1)  to 
exempt  private  companies  without  any 
modification  in  the  qualifications  which 
it  requires  would  impose  “ even  greater 
hardship  on  most  of  the  smaller  practi- 
tioners of  accountancy  by  depriving  them 
of  a major  source  of  their  livelihood”. 
Yes. 

1982.  To  develop  that,  do  you  mean 
most  of  the  smaller  practitioners  of 
accountancy  derive  their  main  livelihood 
from  auditing,  and  that  such  auditing  is 
mainly  the  auditing  of  exempt  private 

companies? 1 should  say  quite  a large 

proportion  of  the  practice  of  an  Inter- 
national Accountant  would  be  concerned 
with  small  private  companies;  I would 
not  say  the  preponderance,  but  I would 
say  a very  substantial  proportion. 

1983.  Would  most  of  them  be  the  small 

. private  company  of  the  exempt  kind? 

Yes. 

1984.  And  would  you  say  that  with 

most  of  them  the  work  your  members  do 
for  exempt  private  companies  is  auditing 
the  accounts,  acting  as  auditor? Yes. 

1985.  And  you  would  apply  that 

general  statement,  would  you,  to  your 
own  membership? Agreed. 

1986.  Yes.  Can  you  tell  the  Committee 
how  many  members  you  have  practising 

in  Great  Britain? 387  in  the  United 

Kingdom  in  public  practice. 


387 
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1987.  In  England  and  Wales,  Scotland 

and  Northern  Ireland? Yes,  387,  and 

58  overseas — in  all  445. 

1988.  Then  I think  I am  right  in 
saying  it  appears  in  your  memorandum 
that  you  have  3,000  students  who  are  at 
present  preparing  themselves  for  the 

qualifying  examinations? Yes,  many 

of  those  take  Governmental  appoint- 
ments, Civil  Service  appointments,  and 
the  like.  They  do  not  all  go  into  practice. 

1989.  You  provide  the  training,  and 
they  sometimes  go  off  to  other  jobs? — — 
Agreed.  That  tendency  applies  today  in 
all  associations.  The  young  qualified 
man  tends  to  go  into  industry  and  com- 
merce because  there  is  a greater  lucrative 
attraction. 

1990.  How  many  of  these  students  will 

be  resident  in  Great  Britain? Mr. 

Taylor : 948  in  the  United  Kingdom, 
2,024  overseas,  total  2,972;  we  have  the 
break-down  of  the  overseas  element  if 
you  want  them.  Sir. 

1991.  What  part  of  the  world  chiefly? 

Nigeria,  Ghana,  Singapore,  Hong 

Kong,  East  Africa,  West  Indies,  India, 
Ceylon,  Malaya,  West  Africa,  Pakistan, 
Cyprus,  Malta,  South  America,  Borneo 
and  miscellaneous — and  that  is  a very 
small  number,  miscellaneous. 

1992.  People  from  all  over  the  world. 
How  many  of  these  students  are  serving 
articles  with  members  of  your  Association, 

do  you  have  that? A negligible 

percentage. 

1993.  What  proportion  of  your  mem- 
bers are  practising  full  time  as  independent 
accountants,  and  what  proportion  are  in 
salaried  employment,  could  you  give  me 

that? Mr.  Hubbard : The  figure  of 

387  reflects  practitioners  in  the  United 
Kingdom.  They  may  be  practising  solely 
or  in  partnership  with  others.  When  I 
say  “ with  others  ” I mean  with  members 
of  other  bodies.  I myself  am  in  practice 
and  I have  a chartered  accountant  and  a 
certified  accountant  as  partners. 

1994.  Then  the  final  statistic.  How 
many  exempt  private  companies  do  your 
members  audit,  can  you  possibly  say 

that? We  sent  out  a circular  to  our 

members.  We  have  not  had  a one 


hundred  per  cent,  reply  thereto,  but  the 
number  of  such  companies  audited  is  far 
in  excess  of  6,000. 

1995.  Your  387  members  audit  6,000 

companies? 6,000  plus  because  we 

have  not  had  replies  from  all  of  them. 
Public  companies  52 — these  are  known 
from  the  replies  we  have  received — non- 
exempt companies  198  and  exempt  6,256. 
They  are  the  replies  to  the  questionnaire 
from  270  out  of  387  practising  members, 
so  the  figures  are  in  fact  in  excess  of  those 
which  I have  given. 

1996.  Could  you  give  me  how  many  of 
your  members  are  in  salaried  employment  ? 
1,291  is  the  total  membership,  com- 
prising Fellows  491  and  Associates  800, 
and  of  those  387  are  in  public  practice  and 
the  rest  are  in  salaried  appointments. 

1997.  The  387  is  public  practice? 1 

think  I misled  you  there.  387  in  the  United 
Kingdom,  58  overseas,  so  we  have  445  in 
public  practice,  and  the  balance  of  1,291 
would  be  in  salaried  occupation,  or  in  the 
profession  as  audit  clerks  and  jobs  of 
similar  nature. 

1998.  You  made  a suggestion  for  the 
modification  of  section  161(1).  As  I 
understand  it  you  would  like  the  formula 
in  section  52(4)  of  the  Income  Tax  Act, 
1952  to  be  substituted  for  the  present 
qualifications,  limiting  the  formula  to 
bodies  incorporated  before  some  date, 

such  as  1st  July,  1948. We  think  that 

section  52(4)  has  operated  very  well  in  the 
view  of  the  Board  of  Inland  Revenue  and 
other  parties,  and  we  do  feel  that  an 
incorporated  society  of  accountants 
should  be  of  some  standing.  Our  sub- 
mission is  that  having  been  in  existence 
for  something  like  28  years  we  would 
qualify  within  that  category.  We  think  a 
body  should  be  a body  of  some  reasonable 
standing,  that  is  our  submission.  A body 
of  one  year’s  standing  would  hardly 
qualify,  but  we  think  a body  like  ours  of 
28  years’  standing  should  qualify  in  that 
respect.  As  the  Board  of  Inland  Revenue 
has  found  this  arrangement  has  worked 
very  suitably  over  the  years  we  think  that 
it  could  form  the  basis  for  the  Companies 
Act;  more  especially  as  the  Companies 
Act  becomes  the  foundation  from  which 
springs  the  term  “ recognition  ” and  its 
unfortunate  opposite  “ unrecognised  ”. 


388 
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1999.  Now  as  to  this  section  52(4)  it 
deals,  does  it  not,  with  a very  different 
subject  matter  from  what  we  are  con- 
cerned with  today  ? What  it  is  concerned 
with,  as  far  as  I understand  it,  is  rights  of 
audience  before  the  General  Commis- 
sioners.  Yes,  but  I should  think  a 

person  who  is  competent  to  deal  success- 
fully with  the  Commissioners  of  Inland 
Revenue  is,  other  things  being  equal, 
sufficiently  competent  to  deal  with  the 
audit  of  an  exempt  private  company,  a 
non-exempt  or  a public  company,  and  that 
is  our  submission.  May  I allow  one  of  my 
colleagues  to  add  a rider  here.  Sir? 

Mr.  Mines'.  We  had  in  mind  an  alter- 
native to  this  proposition  which,  although 
possibly  not  wholly  satisfactory,  would  go 
a long  way  to  meet  the  proposal  that  has 
been  put  forward  from  another  quarter. 
We  recognise  that  a very  high  standard  of 
auditing  and  accountancy  is  required  in 
the  public  interest  in  the  case  of  public 
companies.  That  can  only  be  put,  I think, 
properly  on  the  footing  of  public  interest 
where  you  have  a large  number  of  small 
shareholders  who  have  no  control,  no 
access  to  information,  and  might  at  the 
worst  lose  their  life  savings  if  there  were 
fraud  or  mismanagement.  Be  that  as  it 
may  one  does  not  challenge  that,  but  when 
one  comes  to  extend  that  proposal  to  every 
company  including  private  companies,  it 
is  my  submission  that  we  have  a different 
situation.  The  factor  of  public  interest — 
protection  of  the  small  shareholder — 
hardly  arises,  certainly  not  to  the  same 
degree,  in  the  private  company,  which  is 
very  often  a small  family  company  with  no 
outside  interests,  and  where  very  often  the 
shareholders  are  themselves  directors.  To 
apply  a very  stringent  provision  of  the 
highest  standard  of  auditing  to  that  type  of 
company  seems  to  be  asking  for  more  than 
is  necessary  in  the  public  interest.  I would 
submit  that  if  encroachment  on  the  liberty 
of  choice  of  auditors  or  encroachment 
on  the  livelihood  of  accountants  is  at 
stake,  but  nevertheless  there  is  an  over- 
riding factor  of  public  interest,  so  be  it, 
those  things  must  go  to  the  wall.  But  if 
there  is  no  overriding . factor  of  public 
interest,  the  very  stringent  provision  has 
no  justification.  We  would  therefore 
suggest  that  there  should  be  considered 
setting  up  a two-tier  basis  of  recognition 


under  this  Act,  and  we  suggest  that  it 
should  be  administered,  as  now,  by  the 
Board  of  Trade,  after  investigation  and 
inquiry  as  may  be  necessary,  and  has  been 
done  in  the  past.  The  only  rider  we  would 
put  to  that  would  be  that  there  should  be 
right  of  appeal  from  the  decision  of  the 
Board  of  Trade.  We  think  that  this 
proposition  would  serve  a very  useful 
purpose,  because  admission  of  a second 
tier  of  bodies  who  would  be  competent  to 
audit  private  companies’  accounts  would 
serve  to  extinguish  two  categories  that 
everybody  wishes  to  see  eliminated. 
The  first  is  the  category  of  members  of  a 
so-called  accountancy  body  who  only 
require  for  membership  the  completion  of 
an  entry  form  and  the  payment  of  an 
entrance  fee.  Such  bodies  do  exist,  and 
they  should  be  eliminated.  Also  the  free 
lance,  who  is  not  a member  of  any  body, 
and  is  not  subject  to  any  disciplinary  or 
professional  control — may  merely  do 
Sunday  afternoon  audits — would  and 
should  be  eliminated  under  this  provision. 
It  would  preserve  the  existing  machinery. 
We  do  not  ourselves  admit  that  we 
should  not  qualify  for  recognition  for 
audit  of  public  companies,  but  I do  not 
propose  to  inflict  that  argument  on  you. 
Let  that  stand,  but  let  us  get  forward  with 
some  degree  of  registration  and  closure  of 
the  accountancy  profession  by  having  this 
two-tier  system  if  it  is  considered  necessary 
to  preserve  the  existing  standard  as 
regards  public  companies. 

2000.  How  would  you  fix  the  tiers 
exactly  ? Would  it  be  on  a basis  of  paid- 

up  share  capital  ? No,  Sir,  it  would  be 

on  the  existing  discretion  of  the  Board  of 
Trade.  Application  would  be  made  for 
entry  into  the  second  tier  as  it  was 
originally  done  for  the  first  tier,  and  it 
would  be  at  the  Board  of  Trade’s 
discretion. 

2001.  I was  thinking  of  the  analogy  of 
the  two  kinds  of  master’s  certificates.  One 
entitles  you  to  navigate  in  home  waters, 
and  the  other  entitles  you  to  go  further 
overseas.  The  latter  type  of  work  would 
require  a higher  degree  of  qualification  in 

seamanship. Yes.  Saying  nothing 

further  as  to  the  affairs  of  my  own  Associa- 
tion, let  it  be  admitted  that  there  could  be 
two  standards  of  certification,  one  for 
public  companies  as  it  is,  and.  one  for 
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private  companies — the  second  tier— also 
under  the  administration  and  discretion  of 
the  Board  of  Trade. 

2002.  What  sort  of  qualification  would 

you  require  for  the  second  tier? On 

that,  my  Lord,  I would  say  that  the  qualifi- 
cations for  an  accountant  are  ability, 
experience,  integrity,  and  subjection  to 
disciplinary  control.  All  those  four 
matters  can  be  looked  into  by  the  Board  of 
Trade  just  as  they  have  done  with  the  first 
tier.  It  would  eliminate  a great  deal  of 
the  undesirable  element,  but  it  would  not 
inflict  hardship  or  encroachment  on 
personal  liberties  to  the  extent  which  is 
not  justified  where  the  public  interest  is 
not  so  deeply  concerned. 

2003.  The  matter  that  was  troubling  me 
I confess  was  the  importation  of  the 
income  tax  definition  which  would  amount 
to  this,  as  I understood  it,  that  any 
accountant  who  could  show  that  he  was 
a member  of  an  incorporated  body  of 
accountants  could  claim  ipso  facto  recog- 
nition as  a qualified  accountant  under 

section  161  ? As  far  as  I am  concerned 

I do  not  support  that  suggestion. 

2004.  You  would  require  membership 

of  a body  of  that  kind  I suppose  as  a pre- 
requisite, but  the  Board  of  Trade  would 
still  have  to  look  at  the  constitution  of  the 
society  and  its  records  and  see  what  sort 
of  education  its  young  men  were  provided 
with,  and  what  measure  of  disciplinary 
control  its  members  submitted  them- 
selves to? Yes. 

2005 . As  regards  professional  ethics  and 

so  forth? Quite  so. 

2006.  And  the  judge  of  suitability, 

given  the  pre-requisite  of  membership  of  a 
society,  would  rest  with  the  Board  of 

Trade? Precisely.  I would  like  to 

make  this  rider,  my  Lord,  that  it  does 
seem  to  us  invidious  that  a decision  of 
that  nature,  which  is  of  such  vital  impor- 
tance, should  rest  entirely  on  the  final 
word  of  a public  department,  and  that 
there  should  be  no  right  of  appeal  from  it. 

2007.  Yes.  Rights  of  appeal  in  cases 
of  this  sort  are  I think  fairly  fashionable 
in  modem  legislation,  so  it  may  be  that 
the  legislators  might  think  fit  to  provide 
that.  Then  of  course  the  composition  of 


the  tribunal  would  require  consideration 
unless  it  was  an  appeal  to  that  outmoded 

institution  the  ordinary  court  of  law. 

May  I submit  one  further  point?  If  the 
proposal  put  forward  to  you  from  another 
quarter  were  to  be  implemented  as  it 
stands,  it  would  have  the  effect  of  at  least 
a partial  automatic  registration  and 
closing  of  the  accountancy  profession, 
because  it  would  rule  out  automatically 
so  many  possibilities  of  audit  to  certain 
people.  I would  observe  that  in  1930  the 
Board  of  Trade  had  a Departmental  Com- 
mittee to  enquire  into  the  registration  and 
closing  of  the  accountancy  profession,  and 
they  reported  adversely.  Again  in  1945/ 
46  there  was  a considered  and  sustained 
attempt  to  achieve  registration  and  closing 
of  the  accountancy  profession,  and  it  took 
the  form  of  the  Public  Accountancy  Bill 
which  was  discussed  at  great  length,  and 
finally  dropped  and  withdrawn  as  im- 
practicable and  unworkable.  I do  suggest 
an  attempt  to  achieve  a partial  closure  and 
registration  of  the  profession,  as  it  were 
by  the  back  door  in  clauses  of  a bill  which 
is  primarily  dealing  with  company  law 
would  be  undesirable,  unless  the  whole  of 
that  quite  separate  and  difficult  and 
complicated  subject  were  fully  ventilated, 
but  if  the  proposals  which  have  been  made 
to  you  from  this  other  quarter  were 
implemented  it  would  have  that  effect. 

Mr.  Hubbard:  It  states  in  paragraph  204 
of  the  memorandum  submitted  to  this 
Committee  by  the  Institute  of  Chartered 
Accountants  in  England  and  Wales  that 
a person  holding  the  audit  now  can  con- 
tinue to  hold  it,  but  although  that  seems 
reasonable  at  first  blush  none  the  less  that 
would  result  in  the  stultifying  of  all 
advancement  by  the  members  of  any  un- 
recognised association,  because  we  could 
not  get  in  the  business.  At  best  we  could 
retain  what  we  hold  now,  and  it  would  be 
stultifying  in  effect,  and  therefore  an 
unnecessary  encroachment  upon  the  liber- 
ty of  the  subject. 

Mr.  Mines:  On  the  question  of  compe- 
tency may  I add  this?  It  is  not  our 
intention  at  all  to  approach  this  Com- 
mittee from  the  point  of  view  of  the 
particular  interests  of  our  Association,  but 
if  one  is  talking  at  all  about  bodies  other 
than  those  at  present  recognised  by  the 
Board  of  Trade  for  public  company 
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audits,  I would  like  to  put  it  on  record 
that  our  Association  has  been  established 
for  28  years;  it  is  a viable  body;  it  is  an 
examining  body,  it  holds  examinations 
in  centres  all  over  the  world,  some  70  to 
80  centres.  The  standard  of  examination 
questions  is  admittedly  high,  and,  what  is 
more  important,  the  examiners  are  inde- 
pendent and  competent  examiners,  and 
the  standard  of  pass  is  a high  percentage. 
We  are  not  interested  in  the  percentage  of 
people  that  pass.  We  have  a corporate 
life,  literature,  a journal,  and  all  the  rest 
of  it,  and  above  all  we  have  a disciplinary 
committee  which  can  and  does  act  with 
as  much  ruthlessness  as  that  of,  say,  the 
Institute  of  Chartered  Accountants  or  the 
Law  Society  itself.  We  have  many 
members  who  have  been  in  public  prac- 
tice, and  in  particular  doing  the  audits  of 
private  companies  for  many  years,  with 
no  trouble.  We  submit  that  at  any  rate 
as  regards  private  companies — this  is 
returning  to  my  suggestion  of  the  two-tier 
recognition — this  is  a body  which  would 
expect  to  qualify  for  the  second  tier.  In 
saying  that,  my  Lord,  I must  not  be  taken 
as  admitting  that  our  Association  is  in- 
ferior. I merely  put  this  forward  as  a 
compromise  suggestion  on  the  specific 
proposal  that  has  been  made  to  you  from 
another  quarter. 

2008.  What  sort  of  general  education 
do  you  require  a young  man  entering 

your  society  to  have? Mr.  Hubbard : 

A preliminary  examination  similar  to  the 
G.C.E. 

2009.  Approximating  to  matriculation 
standard  at  the  university,  that  kind  of 

thing? Yes,  and  then  there  is  the 

intermediate  and  final  examination,  the 
same  as  in  other  bodies.  We  have  got 
copies  of  our  examination  papers  and  we 
could  leave  them  with  you,  my  Lord. 

2010.  I just  wanted  a general  idea.  We 
need  not  go  into  the  examination  papers 
because,  as  Mr.  Mines  says,  you  are  not 
really  concerned  specifically  and  parti- 
cularly with  your  own  body.  You  are 

putting  out  the  general  principle. 

Quite. 

Chairman : Those  are  all  the  questions  I 
have  in  mind  to  ask  you.  I do  not  know 
if  other  members  of  the  Committee  would 
like  to  ask  any  questions  ? 


2011.  Mr.  Lawson : Could  I ask  one  or 
two  questions?  You  referred  to  the  fact 
that  a number  of  your  members  are  in 
partnership  with  chartered  and  certified 
accountants.  How  have  you  dealt  with 
that  situation  in  calculating  the  number 
of  6,000  plus  of  companies  which  are 

audited  by  your  members? Perhaps  I 

might  answer  that,  because  I am  the 
senior  partner  of  a firm  where  I have 
chartered  and  certified  partners.  As  far 
as  all  those  companies  go  they  are  mine 
originally  because  I got  the  business.  My 
partners  fortunately  help  me  to  execute  it. 

2012.  I see  that.  Have  you  got  any- 
where separately  the  numbers  of  audits 
done  by  your  members  who  are  in 

partnership  on  their  own?- Mr.  Taylor : 

We  have  had  to  take  it  on  the  basis  of  the 
returns  that  have  been  submitted,  but  I do 
not  think  it  makes  a tremendous  amount 
of  difference.  There  is  not  a very  large 
number  of  members  who  are  in  partner- 
ship with  chartered  and  certified  account- 
ants— not  so  large  a number  as  would 
make  these  figures  vastly  different.  We 
have  not  made  any  independent  inquiry  or 
breakdown  of  the  numbers  in  the  case  of 
the  partnership  other  than  what  the 
member  himself  has  done.  When  asked 
by  members  about  this  practical  difficulty, 
I have  told  them  they  must  use  their  own 
discretion. 

2013.  I am  not  sure  you  understood  my 
question.  Even  after  these  returns  came 
in,  you  would  know  whether  they  were 
coming  from  one  of  your  members  who 
was  in  sole  practice  or  in  practice  with 
another  one  of  your  members,  so  that  you 
would  be  able  to  say,  would  you  not,  as  to 
how  many  of  these  audits  were  covered  by 
your  members  who  were  working  on  their 
own  as  apart  from  those  working  with 

chartered  and  certified  accountants. 

There  is  a practical  difficulty  there.  In  a 
few  cases  I have  told  members,  who  asked 
me,  that  as  far  as  possible  we  were  con- 
cerned with  actual  numbers  of  audits 
affecting  our  own  members  personally, 
and  not  as  part  of  a larger  partnership. 
But  apart  from  those  who  have  asked  me 
we  have  to  take  the  figures  on  the  return 
forms  they  have  made.  There  is  no  ques- 
tion where  there  is  a large  number  involved 
in  any  one  particular  partnership. 
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2014.  I see  your  difficulty.  One  ques- 
tion on  examinations.  What  proportion 
approximately  of  your  present  members 

have  entered  by  examination? 55  per 

cent.  55  per  cent,  by  examination  and  45 
per  cent,  without. 

2015.  At  the  present  time  you  do  not 
admit  anybody  except  by  examination? 

Excepting  such  cases  for  example  as 

where  they  have  Board  of  Trade  authori- 
sation, which,  if  we  may  say  so,  at  the 
present  time,  gives  them  a rather  higher 
status  than  we  can  offer  them.  Those 
people  are  in  fact  entitled  by  the  Board  of 
Trade  to  audit  accounts  of  public 
companies,  and  we  feel  that  they  are  the 
kind  of  people  that  ought  to  be  in  an 
organisation  such  as  our  own,  and  they 
are  in  fact  already  professionally 
recognised. 

2016.  One  final  question.  If  your  body 

were  recognised  under  your  proposal, 
whether  it  be  in  a second  tier  or  first  tier, 
would  that  mean  that  all  these  2,000-odd 
members  in  Ghana  and  Nigeria  and 
Singapore  and  all  over  the  world  would  be 
authorised  if  they  came  to  this  country  to 
audit  accounts  in  this  country  automatic- 
ally?  Mr.  Mines'.  Those  are  only 

students  at  the  moment. 

2017.  I thought  they  were  members? 

Mr.  Hubbard : We  have  a right  to 

treat  them  as  not  fully  qualified  to  practice 
here  if  they  come  to  this  country. 

2018.  You  have  2,000  students  over- 
seas?  Yes. 

2019.  But  those  2,000  students  will  in 

due  course  become  members,  will  they 
not? Not  necessarily. 

Mr.  Taylor:  They  have  to  have  qualify- 
ing experience.  In  addition  to  the 
examination  they  have  to  have  five  years’ 
qualifying  experience  of  an  approved 
standard  and  on  that  basis  we  could  pre- 
vent anybody  coming  here  to  practice 
accountancy.  It  is  most  unlikely  they 
would  come  anyway.  We  find  only  a 
small  percentage  of  students  actually 
become  members,  but  even  if  they  did 
come  over  here  to  practise — and  incident- 
ally they  take  exactly  the  same  papers  as 
the  English  candidates  take,  English  law, 
English  mercantile  law,  and  company  law, 
English  income  tax  law  and  practice— 


from  the  point  of  view  of  academic 
examinations  they  are  precisely  qualified 
in  the  same  manner  as  the  students  who 
take  the  examinations  here.  But  the  diffi- 
culty in  many  cases,  such  as  Ghana,  is  the 
actual  practical  experience,  particularly 
professional  experience,  and  for  that 
reason  one  of  our  Articles  provide  for 
the  Council  to  require  them  to  undertake 
a separate  examination  in  subjects  apper- 
taining to  English  law  if  that  were  con- 
sidered necessary.  But,  as  I say,  they 
actually  take  the  same  papers,  and  it 
would  not  come  into  operation  unless  the 
Council  had  a reason  for  this.  I would 
not  myself  envisage  very  many  would  be 
coming  from  West  Africa  to  practise  here. 
The  position  is  the  reverse.  They  come 
here  for  experience  and  training  and  go 
back  because  they  can  get  a far  better 
living  in  their  own  country  than  they 
could  here  in  competition  with  English 
people. 

2020.  In  fact  not  all  these  2,000  would 

become  full  members? By  no  means 

all,  Sir. 

2021.  And  when  they  had  become 
members  they  would  mostly  be  resident 

abroad  anyway? They  would  go  back 

abroad  even  if  they  had  qualified  here. 
Invariably  they  go  back. 

Mr.  Barter:  They  would  have  obtained 
the  same  standard  as  the  English  mem- 
bership. 

2022.  Mr.  Brown:  I would  like  to  learn 
a little  more  about  your  organisation. 
With  your  present  membership  the 
majority  of  members  are  in  the  U.K. 
What  is  the  real  significance  of  the  word 

“International”  in  your  title? Mr. 

Hubbard:  We  are  not  restricted  to  the 
U.K.  and  we  have  association  with  many 
members  of  the  Commonwealth. 

Mr.  Mines:  I think  the  number  of 
students  perhaps  speaks  to  that  question. 

Mr.  Hubbard:  In  fact  we  really  supply 
a need  and  with  the  “ wind  of  change  ” 
that  is  blowing  I think  that  need  is  more 
imperative. 

Mr.  Taylor:  We  have  2,500  enquiries 
annually  from  people  overseas  regarding 
our  examinations,  and  we  have  enrolled 
9,000  students  since  the  end  of  the  war. 
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There  is  really  a vast  interest  in  account- 
ancy from  these  up  and  coming  countries, 
West  Africa  particularly. 

Mr.  Hubbard : As  a matter  of  interest 
one  of  the  recognised  bodies  has  now 
resumed  its  activities  in  those  fields  where 
we  operate. 

2023.  With  the  obvious  advantage  of 
the  recognised  institutes,  why  do  these 
3,000  students  come  to  your  body  and  not 
to  the  recognised  institutes  for  training? 

Mr.  Mines : I think,  if  I might  stress 

that  point,  the  Act  refers  to  bodies  recog- 
nised for  the  time  being  by  the  Board  of 
Trade  for  the  purposes  of  this  provision. 
The  wording  “ recognised  ” in  that  con- 
text is  in  general  parlance  taken  out  of 
that  context,  and  you  find  the  layman,  that 
is  to  say  anybody  who  is  not  in  the 
profession,  talking  about  recognised 
accountants.  From  that  you  come  to 
the  position  of  the  opposite — “ unrecog- 
nised ” accountants.  Literally  it  is 
correct.  By  implication  it  is  a most 
unjust  stigma.  It  is  not  a question  of 
unrecognised  in  the  sense  of  having  no 
qualification,  having  no  status.  It  is 
merely  not  recognised  for  the  purpose  of 
that  section,  and  I know  how  far  in 
countries  abroad  the  meaning  of  the  words 
“ recognised  ”,  “ unrecognised  ”,  “ un- 
qualified ” carry  weight.  But  if  I may 
take  this  opportunity  of  referring  again 
to  the  question  of  two-tier  recognition,  it 
would  also  serve  to  remove  that  totally 
misunderstood  stigma  of  the  word  “ un- 
recognised ”. 

2024.  But  you  have  over  900  students 

in  this  country? Yes. 

2025.  They  at  least  would  know  about 
“ recognised  ” and  “ unrecognised  ”,  and 
my  question  is  all  the  more  important — 

why  do  they  join  your  Association? 

Mr.  Hubbard'.  It  may  well  be  that  in  the 
opinion  of  the  leaders  of  the  particular 
school  or  college  from  which  the  students 
come,  the  International  Association  has  a 
sufficiently  high  standard. 

2026.  Would  it  be  that  it  is  more  diffi- 
cult to  qualify  in  other  bodies? It  is 

a matter  of  opinion  I would  say. 

Mr.  Taylor : It  is  more  difficult. 


2027.  Do  these  900  think  it  is  more 

difficult? It  is  more  difficult  in  the 

case  of  the  Institute  of  Chartered 
Accountants,  because  of  the  stipulation 
of  service  under  articles.  Why  is  there 
this  multiplicity  of  accountancy  bodies? 
If  we  may  say  so  it  is  not  our  fault  and 
we  have  high  standards.  Our  aim  is,  if 
possible,  some  form  of  co-ordination  to 
reduce  the  number  of  accountancy 
qualifications,  and  maintaining,  and, 
wherever  possible,  raising  standards. 

Mr.  Hubbard'.  It  is  a very  good  and 
salutary  thing  to  have  competition. 

2028.  It  would  be  your  opinion  your 
qualification  is  at  least  as  difficult  to 
achieve  as  any  of  the  recognised  bodies? 
— ‘-Mr.  Mines:  Subject  only  to  the 
question  of  articles. 

Mr.  Taylor:  The  Institute  of  Chartered 
Accountants  have  no  examination  over- 
seas, and  for  a time  overseas  candidates 
could  only  take  our  examination.  The 
Certified  Accountants,  I see,  are  resuming 
examinations  in  a large  number  of  centres 
half-yearly,  but  one  of  the  reasons  why 
the  students  have  taken  our  examination 
has  been  because  they  cannot  take  that  of 
the  Institute  of  Chartered  Accountants 
abroad. 

2029.  Mr.  Lawson:  The  Chartered 

Accountants  do  not  recognise  service 
abroad  either,  do  they? — No. 

2030.  Professor  Gower:  In  connection 

with  recognition  for  the  second  tier,  as  I 
understand  it,  you  want  the  Board  of 
Trade  to  recognise  membership  of  par- 
ticular bodies? Yes. 

2031.  You  want  them  to  recognise 
bodies.  Should  they  also  retain  the 
power  to  recognise  individuals  that  they 
have  at  the  moment  under  section  161? 

Mr.  Hubbard:  I think  it  should  be 

retained,  but  I should  say,  to  explain  that 
point,  that  we  feel  as  a professional  body 
with  a disciplinary  committee,  and  so 
forth,  we  are  really  more  competent  to 
adjudge  than  any  official  of  the  Board  of 
Trade,  however  good. 

2032.  But  the  official  of  the  Board  of 

Trade  under  your  scheme  has  first  of  all 
to  judge  you  ? -No,  he  gives  an  autho- 

risation now  to  a person  qualified,  maybe 
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an  audit  clerk  in  an  office  for  so  many 
years,  but  our  standard  is  higher  than 
that  imposed  for  the  purposes  of  section 
161(1)(6). 

2033.  Chairman:  There  is  just  this  I 
ought  to  tell  you.  We  are  asking  a random 
sample  of  some  1,500  exempt  private 
companies  for  the  names  and  addresses  of 
their  auditors.  I think  you  might  like  to 
know  that.  We  are  doing  this  with  a 
view  to  getting  the  full  picture  of  the  exist- 
ing position  with  regard  to  the  qualifica- 
tions of  existing  auditors  of  exempt 
private  companies,  and  what  effect  from 
the  point  of  view  of  qualified  manpower 
any  withdrawal  of  the  section  161  exemp- 


tion might  mean.  There  is  always  that 
practical  consideration. True. 

2034.  So  your  membership  should  not 
be  surprised  or  alarmed  if  they  learn  about 

this. We  should  be  delighted  to  help. 

I am  quite  certain  of  that. 

2035.  I think,  gentlemen,  that  con- 
cludes all  the  questions  we  want  to  ask 
you.  We  are  very  much  obliged  to  you 
for  coming  here  to  help  us,  and,  if  I may 
say  so,  I think  you  put  your  case  very 

moderately  and  very  clearly. We 

would  like  to  thank  you,  my  Lord,  and 
your  colleagues  for  the  opportunity  of 
appearing  before  you.  We  appreciate 
it  very  much  indeed. 


( The  witnesses  withdrew.) 
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APPENDIX  XVn 

Memorandum  submitted  jointly  by  the  Accepting  Houses  Committee 
and  the  Executive  Committee  of  the  Issuing  Houses  Association 

In  the  following  Memorandum  the  Accepting  Houses  Committee  and  the  Executive 
Committee  of  the  Issuing  Houses  Association  have  combined  to  comment  on  the 
points  raised  in  the  Annex  to  the  letter  addressed  to  the  Secretary  of  both  bodies  by 
the  Secretary  of  the  Company  Law  Committee  on  1 5th  January,  1960.  Their  comments 
are  given  under  the  various  headings  detailed  in  that  Annex  and  represent  a broad 
consensus  of  opinion  on  the  questions  although  there  is  not  necessarily  unanimity 
in  every  case.  Where  the  two  bodies  have  no  opinion  to  express,  reference  to  the 
relative  questions  has  been  omitted. 

Both  bodies  consider  that  in  general  the  Companies  Act,  1948,  works  well.  They 
put  forward  the  suggestions  contained  in  the  Memorandum  to  indicate  how,  in  their 
opinion,  the  Act  could  be  brought  more  into  line  with  present-day  requirements  and 
practice. 

There  is  attached  to  the  Memorandum  as  an  Annex,  a report  on  Company  Law 
which  was  submitted  by  the  Issuing  Houses  Association  to  the  Board  of  Trade  in 
November,  1959.  Both  the  reporting  bodies  adhere  to  all  the  suggestions  put  forward 
in  that  report,  with  the  small  exception  that  paragraph  (a)  of  the  recommendation 
under  Section  195  on  page  7 of  the  Annex  has  been  slightly  amended  from  the  text 
previously  submitted  to  the  Board  of  Trade  in  order  to  bring  it  into  line  with  the 
suggestion  made  on  page  4 of  the  Memorandum  under  heading  3(a)  regarding  the 
separation  of  “ quoted  ” and  “ un-quoted  ” companies. 

1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members,  and  other  conditions  of  incor- 

poration 

The  present  Act  stipulates  that  the  minimum  number  of  members  of  a public 
company  must  be  seven.  It  is  entirely  inappropriate  that  this  requirement  should 
continue  to  have  to  be  satisfied  in  cases  where  a public  company  has  become  a 
wholly-owned  subsidiary  of  another  company,  and,  indeed,  there  seems  to  be  no  useful 
purpose  served  in  ever  stipulating  a higher  number  than  two  members  as  a minimum. 
It  is  accordingly  recommended  that  the  stipulated  minimum  should  be  two  members 
for  all  companies,  both  public  and  private. 

(b)  Limitation  of  objects  to  those  stated  in  the  Memorandum:  obsolescence  of  ultra 

vires  rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as 
between  a company  or  its  directors  and  third  parties,  and  as  between  a company 
and  its  directors.  The  present  method  of  altering  objects 

The  ultra  vires  rule  has,  in  practice,  failed  to  secure  the  winding  up  of  companies 
on  the  grounds  of  lost  substratum  even  in  cases  in  which  the  principal  object  has  been 
clearly  defined  in  the  Memorandum.  Not  only  has  this  rule  seldom  been  invoked 
in  relation  to  the  validity  of  debts  incurred,  but  its  applicability  thereto,  which  in  fact 
always  seemed  to  be  somewhat  inequitable,  has  been  greatly  weakened  by  universal 
objects  clauses.  It  is  suggested,  therefore,  that  provision  be  made  that  where  debts 
are  incurred  that  are  beyond  the  scope  of  the  objects  contained  in  the  Memorandum 
of  the  company  they  shall  not  be  deemed  to  be  invalid  under  the  ultra  vires  rule. 
As  an  alternative,  the  usefulness  may  be  queried  of  having  any  objects  clause  in  the 
Memorandum  of  Association,  particularly  if  the  recommendations  made  under 
Item  5(a)  regarding  fundamental  changes  in  the  company’s  activities  are  acted  upon. 
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The  nbiects  contained  in  the  Memorandum  can  be  altered  by  means  of  a Special 
RSuttrlbjecf : to Application  to  the  Court  by  dissentient  members  and  to 
Resolution,  su  j ^ There  is  however,  no  power  to  alter  the  capital 

c^se  apart^fto^the  OTcu^tancM^o^d^ for  m^ectiom  61^a^66^d^in^a  very 

I^lsSoSh^ 

0f ' Sectimi  23(2)  to  permit  a variation  of  the  special  rights  of  any  class  by  a resolution 
passed  at  a meeting  of  that  class. 


Cmd.  9112, 1954) 


It  is  recommended  that  the  recommendations  of  the  Committee  on  Shares  of  No 
Par  Value  should  he  implemented. 


3.  Classification  of  Companies 


(a)  Nature  and  merits  of  distinction  between  public  and  private  companies,  adequacy 
of  restrictions  imposed  on  the  latter 


Tt  is  considered  that  the  private  company  (the  middle  tier  of  the  existing  three  tier 
it  is  co  ...  nT1-Vfitp  and  exemnt  private  compames)  is  falling  into  desuetude 
:&erePa^isPri  nZne?d  to’tave  private  companies  which  are  not  exempt 
private  companies. 


» w*  *5? s&s 

recommendation  submitted  below. 


Act. 


“ private  company  ” is  abolished. 


puttie  . 

It  is  recommended  that  the  existing  requirement  that those, 

ceased  to 

serve  any  useful  purpose 


(20  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 
o Sections  127,  129  of  Companies  Act,  1948) 


Reference  is  made  to  the  item  on  page  5 of  the  Annex  headed 
Exempt  Private  Companies  • 
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5.  Exercise  of  Powers  of  Companies  by  Directors  and  degree  of  control  retained  by 

Shareholders 

(a)  Fundamental  changes  in  company's  activities 

(b)  Disposal  of  undertaking  and  assets 

To  control  gradual  or  evolutionary  changes  in  a company’s  business  is  impossible 
in  view  of  the  ineffectiveness  of  the  ultra  vires  rule  as  applied  to  the  objects  laid  down  in 
the  Memorandum  of  Association,  and  even  if  it  were  possible  it  would  be  undesirable. 

With  regard  to  changes  of  a more  drastic  nature,  where  new  capital  has  been  raised 
to  finance  such  changes  the  subscription  of  the  new  capital  by  the  shareholders  will 
have  implied  their  approval.  It  is,  however,  in  respect  of  the  re-investment  of  funds 
arising  from  the  disposal  or  partial  disposal  of  the  undertaking  or  assets  of  a company 
that  control  by  the  shareholders  should  be  strengthened. 

It  is  suggested  that,  where  the  value  of  the  assets  to  be  sold  in  one  or  several  associated 
transactions  represents  the  whole  or  a substantial  part,  say,  75  per  cent.,  of  the  value  of 
the  total  net  assets,  the  approval  of  the  shareholders  should  have  to  be  obtained. 
In  requesting  such  approval  the  directors  should  be  required  to  indicate  whether  the 
proceeds  of  sale  were  to  be  returned  to  the  shareholders  or,  if  not,  how  they  were  to  be 
re-invested  and  this  would  no  doubt  be  taken  into  account  by  shareholders  when  they 
decide  whether  to  vote  for  or  against  the  resolution.  The  difficulty  of  defining  the 
value  of  the  total  net  assets  is  recognised,  but  it  is  felt  that  in  cases  of  doubt  directors 
would  in  practice  prefer  to  seek  the  approval  of  their  shareholders. 

(c)  Issue  of  shares 

In  general,  shareholders  have  a measure  of  control  over  the  issue  of  equity  shares 
by  directors  through  the  fact  that  the  authorised  capital  of  every  company  is  laid 
down  and  can  only  be  increased  by  the  vote  of  the  shareholders.  It  is  now  common 
practice  for  institutional  investors  to  request  Boards  to  undertake  that  authorised 
but  unissued  equity  shares  will  not  be  issued  in  such  a way  as  to  alter  the  control  of 
the  company  or  the  nature  of  its  business,  and  the  Boards  of  some  companies  have 
stated  that  the  approval  of  shareholders  would  be  sought  in  such  circumstances. 

Directors  should  have  reasonable  freedom  to  issue  equity  shares  for  a consideration 
other  than  cash,  but  where  a substantial  amount  of  equity  shares  is  issued  for  cash, 
they  should  first  be  offered  to  the  existing  shareholders  or  alternatively,  if  this  is  not 
possible,  a resolution  should  be  passed  by  the  shareholders  permitting  an  issue  outside 
the  company.  The  circumstances  in  which  a resolution  would  be  necessary  are  rare 
but  when  they  do  occur  the  delay  involved  should  not  cause  undue  difficulty. 

(d)  Borrowing  money  and  charging  property 

Unless  the  Articles  of  Association  are  specific  on  the  matter,  it  is  doubtful  whether 
either  the  giving  of  guarantees  or  the  taking  of  acceptance  credits  constitute  borrowing 
for  the  purposes  of  the  limitation  of  aggregate  borrowings.  We  recommend  therefore 
that  paragraph  79  of  the  1st  Schedule  to  the  Companies  Act,  Table  A,  Part  I,  be 
modernised  to  include  within  the  limits  the  guaranteeing  of  any  borrowings  or  issued 
share  capital  of  third  parties  and  also  the  taking  of  acceptance  credits. 

To  comply  with  modem  requirements,  this  model  clause  should  also  be  amended — 

(i)  by  deleting  the  exception  for  temporary  bank  borrowings; 

(ii)  by  including  the  borrowings  of  subsidiaries  within  the  overall  limit; 

(iii)  by  relating  the  limit  of  borrowing  to  issued  capital  and  group  reserves  and 
not  merely  to  issued  capital; 
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(iv)  by  including  as  a borrowing  the  issue  of  a debenture  (as  defined  in  the  Act) 
for  a consideration  other  than  cash. 

Reference  is  also  made  to  the  recommendation  under  the  heading  “ Borrowing 
Powers  ” contained  in  Page  5 of  the  Annex. 


6.  Directors’  duties 


(a)  Should  Directors'  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what 
respects  ? 

In  an  Act  of  Parliament  passed  in  1844,  the  directors  are  described  as  the  persons 
having  the  direction,  conduct,  management  or  superintendence ’’  of  a company’s 
affairs  The  fact  that  over  a century  of  experience  has  not  modified  that  view  is 
shown  by  section  455  of  the  Companies  Act,  1948,  which  states  that  director 
includes  any  person  occupying  the  position  of  director  by  whatever  name  called  . 

In  our  view  this  position  should  he  maintained.  Those  who  are  in  effective  control 
of  a company’s  affairs  should  be  its  Directors  in  law,  whether  they  describe  themselves 
as  such  or  not.  It  should  be  made  clear  that  the  appointment  of  alternate  directors 
must  be  registered  with  the  Registrar  of  Companies. 


(c)  Directors'  and  officers'  dealings  in  their  own  companies  shares 

We  consider  that  the  register  of  Directors’  shareholdings  (created  by  the  1948 
Companies  Act)  is  the  best  way  of  dealing  with  this  point.  We  also  consider  drat 
such  registers  should  be  kept  up  to  date  and  open  to  inspection  at  all  times  (as  aga™st 
14  days  before  the  date  of  a company’s  annual  general  meeting,  as  now  provided), 
and  we  refer  to  the  recommendation  on  pages  6 and  7 in  the  Annex  hereto  under  the 
heading  “ Section  195— Register  of  Directors’  shareholdings,  etc.  . 

It  might  also  be  desirable  to  clarify  the  words  “ which  are  held  by  or  in  trust  for 
him  ” which  appear  in  section  195(1). 


We  consider  that  the  register  of  shareholdings  should  be  extended  to  include  the 
holdings  of  Alternate  Directors  and  Officers  of  the  company  within  the  meaning  of  the 
Act  and  also  Directors  and  Alternate  Directors  of  subsidiary  companies. 


It  is  also  suggested  that  any  option  contract  which  may  result  in  a future  acquisition 
or  sale  of  shares  in  a Company  should  be  disclosed  and  recorded  in  the  register. 


(e)  Should  bodies  corporate  be  allowed  to  be  Directors? 

We  consider  that  for  a body  corporate  to  be  a Director  of  a company  represents  a 
contradiction  in  terms  because  a Director  should  be  an  individual  who,  as  a matter 
of  principle,  always  acts  according  to  his  own  judgment  and  conscience  in  the  best 
interests  of  the  shareholders  of  the  company  on  the  Board  of  which  he  serves  and 
no  one  should  arrive  at  a Board  Meeting  bound  by  instructions  from  another  party  as 
to  how  to  vote.  Furthermore,  it  is  important  for  it  to  be  readily  apparent  to  the  share- 
holders and  to  the  public  that  this  principle  has  been  preserved,  and  this  can  only  be 
the  case  when  they  can  see  in  the  list  of  directors  the  names  of  the  individual  persons 
responsible  for  controlling  the  company. 


It  is  therefore  recommended  that  bodies  corporate  should  not  be  allowed  to  be 
directors. 


7.  Shares  with  restricted  or  no  voting  rights 


The  existence  of  what  are  popularly  described  as  “ non-voting  ” shares  (a  term 
which  is  taken,  for  the  purpose  of  this  Memorandum,  to  include  shares  with  restricted 
rights)  has  usually  been  the  result  of  the  growth  of  a private  family  business  and  its 
conversion  into  a public  company. 
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Since  the  last  war,  the  high  rates  of  taxation  prevailing  have  made  it  difficult  for 
private  companies  to  find  additional  capital  out  of  retained  profits  or  the  resources 
of  family  shareholders,  and  it  has  therefore  often  become  necessary  to  create  public 
companies  and  to  give  the  general  public  an  opportunity  to  hold  part  of  the  equity 
capital  by  acquiring  shares  from  existing  family  shareholders.  This  enables  the  com- 
pany to  raise  further  capital,  either  by  the  public  issue  of  loan  capital  or  preference 
shares  or  by  “ rights  ” issues  of  ordinary  shares.  The  latter  process,  insofar  as  the 
family  shareholders  cannot  find  the  cash  to  take  up  their  rights,  leads  to  a progressive 
reduction  in  the  proportion  of  the  equity  held  by  the  original  shareholders,  and  (if  all 
the  shares  vote  equally)  to  an  eventual  surrender  of  control. 

This  situation  has  led  in  some  cases  to  the  creation  of  separate  classes  of  ordinary 
shares  which,  though  otherwise  identical,  do  not  vote  equally,  and  this  enables  family 
shareholders  to  retain  effective  voting  control  of  a company  which  substantially  increases 
its  equity  capital,  while  the  public  who  subscribe  for  the  new  shares  get  no  increasing 
voice  in  the  control  of  the  company. 

The  pros  and  cons  of  this  situation  may  be  summarized  as  follows : — 

Those  in  favour  of  non-voting  shares  say  in  effect: 

(a)  A family  business  which  has  grown  so  rapidly  that  it  requires  outside 
capital  will  have  been  well  run  by  its  previous  owners  and  it  is  usually  in 
everyone’s  interest  that  they  should  continue  to  run  and  control  it 

( b ) When  voting  control  remains  in  the  hands  of  the  directors  no  take-over 
bid  can  succeed  without  their  agreement  and  co-operation.  The  Board, 
thus  protected,  is  better  placed  to  plan  the  future  long-term  development 
of  the  business. 

(c)  Any  investor  subscribing  for  or  buying  non-voting  shares  does  so  with 
his  eyes  open.  Non-voting  shares  are  usually  quoted  at  a lower  price  than 
the  corresponding  voting  share  and  many  investors  are  quite  content  to 
buy  a share  in  the  equity  at  a lower  price,  forgoing  the  vote. 

Against  these  arguments  the  opponent  of  non-voting  shares  would  say: 

(1)  If  a family  business  takes  in  outside  equity  shareholders  it  is  only  right  that 
they  should  be  given  a voice  in  its  control  proportionate  to  their  stake 
in  the  equity. 

(2)  Control  in  a few  hands  may  result  in  preventing  some  other  company 
from  making  a bid  for  control  which  might  in  fact  be  very  attractive  to  the 
shareholders  as  a whole,  and  it  also  tends  to  protect  Boards  which  have 
become  complacent  and  inefficient. 

(3)  Those  shareholders  who  are  entitled  to  vote  would  be  in  the  position  of  being 
able  to  conclude  a deal  covering  the  voting  shares  only,  thus  selling  control 
of  the  company  without  any  assurance  that  the  shareholders  who  have  no 
vote  will  be  given  equitable  treatment. 

(4)  There  can  be  no  effective  protest  should  a Board  adopt  a dividend  policy 
more  in  the  personal  interest  of  the  few  in  control  than  in  that  of  the  general 
body  of  shareholders. 

There  is  clearly  a good  deal  to  be  said  for  both  sides  in  this  problem.  The  general 
feeling  of  our  members  is  against  legislation  prohibiting  non-voting  shares  and  we 
prefer  to  rely  on  the  force  of  City  opinion  and  expert  financial  advice  to  ensure  that 
they  are  only  created  or  retained  in  suitable  cases  where  the  admitted  privileges  which 
the  system  gives  to  a small  controlling  body  will  not  be  abused. 

8.  The  protection  of  minorities 

The  statutory  protection  of  minorities  rests  at  present  mainly  on  section  210  of  the 
Companies  Act,  which  provides  that  a shareholder  has  a remedy  if  he  can  satisfy 
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a Court  that  he  or  other  shareholders  are  being  “ oppressed  ” by  the  way  a company 
is  being  conducted;  or  on  section  225,  which  provides  that  the  Court  can  wind  up  a 
company  if  it  seems  “ just  and  equitable  ” to  do  so. 

Until  quite  recently  no  application  for  relief  under  section  210  had  ever  succeeded 
and  the  principal  stumbling  block  appears  to  have  been  that  relief  could  only  be 
obtained  under  this  section  if  the  Court  could  be  satisfied  that  “ the  facts  would 
justify  the  making  of  a winding-up  order 

Cases  from  time  to  time  arise,  particularly  in  private  companies  where  there  are 
restrictions  on  transfer  of  shares,  where  a minority  of  shareholders  is  unfairly  treated 
either  by  the  withholding  of  dividends  or  by  a disproportionate  payment  of  Directors’ 
remuneration  as  against  amounts  distributed  by  way  of  dividends. 

In  this  connection  we  have  read  the  report  of  the  Northern  Ireland  Departmental 
Committee  (Command  Paper  No.  393)  which  deals  in  paragraph  12  with  the  provisions 
of  the  Northern  Ireland  Companies  Act  corresponding  to  section  210  of  the  1948  Act 
and  we  support  their  suggestion  that  relief  under  section  210  could  in  future  be 
granted  by  the  Court  without  the  applicant  being  called  upon  to  justify  a winding-up. 

A statutory  provision  for  board  representation  of  minorities  would  probably 
present  worse  problems  than  the  difficulty  it  was  intended  to  solve. 

In  connection  with  this  point,  we  refer  also  to  the  recommendations  on  pages  7 and  8 
of  the  Annex  under  the  head  “ Section  209 — Power  to  acquire  dissenters’  Shares 

9.  Protection  of  Special  Classes  of  Shares 

We  consider  that  there  is  no  point  in  attempting  to  legislate  for  the  additional 
protection  of  special  classes  of  shares.  In  our  view  adequate  protection  is  now 
achieved  by  the  combined  efforts  of  Issuing  Houses,  the  Stock  Exchange  and  the  invest- 
ment protection  associations  of  institutional  investors.  Legislation  would  necessarily 
be  elaborate  and  difficult  to  draft. 

Some  aspects  of  this  matter  are  affected  by  the  operation  of  section  209  of  the 
Companies  Act  which  is  referred  to  below  under  Item  1 6(g). 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  {including  nominee  holding  companies) 

The  administrative  advantages  of  the  nominee  system  are  so  great  that  any  attempt 
to  do  away  with  it  would  seriously  affect  the  efficient  working  of  the  City’s  day  to  day 
business.  On  the  other  hand,  it  is  realised  that  the  public  has  a right  to  expect  that  it 
should  be  possible  to  find  out  if  a substantial  stake  in  a company  is  held  in  any  one 
hand.  To  stipulate  that  nominees  should  be  forced  to  disclose  the  names  of  their 
customers  would  be  wrong  in  principle,  as  it  would  infringe  the  tradition  of  bankers’ 
secrecy  which  it  is  vital  for  London  as  a financial  centre  of  world  importance  to 
maintain.  It  would  also  be  ineffective  in  practice,  as  nominees  do  not  necessarily 
know  whether  their  customers  are  the  beneficial  owners  or  are  themselves  nominees 
for  others.  It  is  submitted  therefore  that  any  person  whether  an  individual  or  a 
corporate  body  who  has  acquired  (or  can  by  the  exercise  of  any  option  or  other  right 
acquire)  the  beneficial  ownership  of  more  than  15  per  cent,  of  the  voting  rights  of  a 
company  should  be  under  a statutory  obligation  to  disclose  the  size  of  his  holding  to 
the  company  in  question.  Such  information  would  then  be  entered  in  a Register 
which  would  be  available  for  inspection  on  the  same  lines  as  those  proposed  for  the 
Register  of  Directors’  Shareholdings.  There  should  be  the  usual  safeguards  to  ensure 
that  the  holdings  of  associated  companies  or  related  persons  are  taken  into  account 
in  calculating  the  15  per  cent. 

{b)  Control  through  nominee  directors 

In  our  view  the  term  “ nominee  director  ” is  a contradiction  in  terms  but  it  is 
considered  that  the  proposal  submitted  in  11(c)  above  should  help  to  ensure  sufficient 
disclosure  as  to  control. 
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12.  Share  Transfer  and  Registration  Procedure 

We  strongly  support  the  simplification  of  share  transfer  and  registration  procedure, 
but,  as  we  are  represented  on  a Committee  set  up  by  the  Stock  Exchange  which  is  at 
present  considering  this  matter  in  its  entirety,  we  have  no  comment  to  make  at  the 
present  time. 

13.  Multiplicity  of  Directorships  held  by  One  Individual 

A company  can  derive  considerable  advantage  from  the  appointment  to  its  Board 
of  an  individual  who  holds  a number  of  other  directorships  and  it  is  suggested  that  it 
would  be  a mistake  to  limit  any  company’s  power  to  make  such  appointments. 

14.  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

The  practice  of  carrying  on  business  through  associated  and  subsidiary  companies 
is  of  great  convenience  to  the  business  community  and  we  are  broadly  satisfied  with 
the  existing  law. 

In  order  however  that  shareholders  may  have  further  knowledge  of  the  activities 
of  a company,  it  is  suggested  that  there  should  be  attached  to  the  annual  accounts  a list 
of  all  its  subsidiaries,  showing  separately  any  whose  results  have  not  been  consolidated. 
(See  also  our  recommendation  on  page  23  regarding  the  disclosure  of  details  of 
investments  in  associated  companies). 


15.  Loan  Capital 

(c)  Registration  of  charges 

Under  section  100  the  registrar  of  companies  may,  on  proper  evidence,  enter  a 
memorandum  of  satisfaction  on  the  register  of  charges.  It  should,  however,  be  made 
obligatory  for  a company  to  file  such  evidence  with  the  registrar  within  21  days  of  the 
termination  of  the  charge. 

16.  Take-over  bids 

(a)  Procedure 

(b)  Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

(c)  Functions  of  Directors 

(d)  Disclosure  of  identity  of  bidder 

1.  In  considering  the  question  of  legislation  concerning  take-over  bids  we  have  been 
in  the  position  that  almost  simultaneously  the  Issuing  Houses  Association  has  been 
asked  to  comment  on  draft  regulations  being  prepared  by  the  Board  of  Trade  concerning 
“ licensed  dealers  ” and  that  these  draft  regulations  have  been  extended  to  cover 
take-over  bids  made  by  such  licensed  dealers.  These  regulations  do  not  affect  the 
conduct  of  take-over  bids  by  “ exempted  dealers  ” but  it  is  obviously  sensible  that  at 
any  rate  the  broad  principles  underlying  the  regulations  should  be  such  that  they 
can  be  adhered  to  by  exempted  dealers. 

2.  The  present  position  is  that  any  offer,  whether  for  cash  or  by  share  exchange, 
can  be  made  in  one  of  the  following  ways: — 

(a)  By  an  exempted  dealer  on  behalf  of  a principal,  in  which  case  the  contents  of  the 
document  conveying  the  offer  are  at  present  dictated  only  by  City  practice. 
Exempted  dealers  include  all  Stock  Exchange  firms  which,  as  the  result  of  a 
recent  change  in  Stock  Exchange  regulations,  can  now  make  take-over  offers, 
provided  they  have  the  consent  of  the  Council  of  the  Stock  Exchange.  We 
understand  that,  in  giving  this  consent,  the  Council  is  likely  to  insist  that  the 
offers  contain  the  information  laid  down  in  the  Board  of  Trade  regulations 
for  licensed  dealers  which  are  referred  to  in  paragraph  1 above. 
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(b)  By  a licensed  dealer  on  behalf  of  a principal.  Such  offers  will,  of  course, 
have  to  conform  to  the  Board  of  Trade  regulations  mentioned  above. 

(c)  By  any  firm  or  company,  (i)  provided  it  submits  the  document  for  approval 
to  the  Board  of  Trade,  in  which  case  it  will  now  presumably  have  to  conform 
to  the  abovementioned  regulations,  or  (ii)  without  such  approval  when  making 
an  offer  for  shares  of  any  of  its  own  subsidiaries. 

3.  It  seems  to  us  that,  broadly  speaking,  the  present  arrangement  should  be  main- 
tained. We  consider  that  the  freedom  at  present  given  to  exempted  dealers  to  draw 
up  and  make  offers  in  terms  which  have  become  more  or  less  accepted  City  practice 
should  be  preserved  and  that  any  company  should  have  the  right  to  make  an  offer 
on  its  own  behalf,  provided  it  previously  obtains  Board  of  Trade  consent  to  the  issue 
of  the  document. 

4.  At  present  the  law  seems  to  require  that  the  Board  of  an  offeree  company,  if  it 
writes  to  its  shareholders  recommending  acceptance  of  an  offer,  has  to  obtain  Board 
of  Trade  approval  to  its  circular  letter.  It  is  suggested  that  the  position  here  should 
be  clarified,  die  principle  being  maintained  that  any  such  circular  letter,  if  recommending 
acceptance  of  any  offer,  whether  the  consideration  is  cash  or  shares,  must  contain 
sufficient  information  on  the  offeree  company  to  enable  the  shareholders  to  make  up 
their  minds  concerning  the  offer.  The  scope  of  the  information  required  has  already 
been  indicated  in  the  Third  Schedule  of  the  draft  Board  of  Trade  regulations,  which 
seems  broadly  to  cover  the  position. 

5.  We  suggest  that  licensed  and  exempted  dealers,  when  making  an  offer  on  behalf 
of  a principal,  should  accept  statutory  responsibility  (on  the  lines  of  the  responsibility 
of  an  issuing  house  for  the  accuracy  of  an  Offer  for  Sale)  for  seeing  that  the  offer 
contains  accurate  and  sufficient  information  about  the  offeror  company  to  enable  the 
recipient  to  make  up  his  mind. 

(e)  The  financing  of  such  transactions 

We  consider  it  is  neither  right  nor  practicable  to  attempt  to  introduce  any  measure 
of  control  over  take-over  bids  by  controlling  the  provision  of  finance  for  such 
operations. 

(g)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority  ( Section  209  of  Companies  Act , 1948) 

Section  209  of  the  Companies  Act  has  many  unsatisfactory  features,  and  we  have, 
as  will  be  seen  on  pages  7 and  8 of  the  Annex,  already  submitted  certain  observations 
on  it. 

17.  Prospectuses — Statements  in  Lieu  of  Prospectuses — Offers  for  Sale — Issues  of  Shares 
to  Existing  Shareholders 

(a)  Adequacy  of  protection  afforded  to  investors  by  existing  law 

(Z>)  Usefulness  and  necessity  of  the  existing  provisions 

(c)  Certificates  of  exemption  ( Section  39  of  Companies  Act,  1948) 

A distinction  is  drawn  in  the  1948  Act  between  offers  of  securities  to  the  public 
generally  and  more  limited  offers  “ not  calculated  to  result  ...  in  the  shares  . . . 
becoming  available  for  subscription  ...  by  persons  other  than  those  receiving  the 
offer  ”.  The  Act  and  the  Fourth  Schedule  specify  a number  of  points  which  must  be 
covered  by  a public  prospectus  but  in  general  the  responsibility  is  laid  on  the  directors 
of  the  company  and  others  concerned  not  to  issue  a document  which  is  misleading 
either  in  what  it  states  or  in  what  it  omits  and  there  are  heavy  penalties  for  those 
responsible  for  untrue  or  reckless  statements.  It  is  inherent  in  this  system  that  there 
is  no  referee  who  will  relieve  those  concerned  from  responsibility  by  pronouncing 
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on  the  documents  in  advance  of  their  publication,  although  of  course  proof  documents 
will  almost  invariably  have  been  discussed  with  the  Stock  Exchange  authorities, 
whose  requirements  will  include  a number  of  points  not  covered  by  the  statutes. 

Some  of  our  members  have  had  experience  in  recent  years  of  issues  of  securities 
of  large  international  companies  made  simultaneously  in  the  U.K.,  Europe  and  in 
the  U.S.A.  In  some  of  these  cases  it  has  been  necessary  to  file  a U.S.  prospectus  with 
the  Securities  and  Exchange  Commission,  and  this  experience  has  enabled  interesting 
comparisons  to  be  drawn.  The  U.S.  procedure  makes  available  to  investors  a vast 
amount  of  financial  and  statistical  information,  much  of  which  is  not  normally 
published  by  U.K.  companies,  but  although  this  may  be  valuable  to  the  security  analyst, 
we  doubt  whether  it  assists  the  ordinary  investor  in  assessing  the  merits  of  the  issue. 
On  the  other  hand  the  U.S.  document  excludes  any  expression  of  opinion,  which 
deprives  the  investor  of  the  forecasts  of  profits  and  expected  dividends  which  are 
probably  the  most  vital  parts  of  the  normal  British  document. 

We  do  not  think  that  the  U.S.  procedure  would  be  appropriate  in  this  country, 
and  in  general  we  are  satisfied  with  the  working  of  the  1948  Act  as  regards  prospectuses. 
In  our  experience  the  directors  and  their  advisers  responsible  for  the  issue  of  prospectuses 
in  this  country  exercise  the  greatest  care  and  sense  of  responsibility  and  we  do  not 
think  that  any  procedure  such  as  that  in  force  in  the  U.S.,  extending  the  range  of 
detailed  information  required  by  statute  would  afford  any  greater  protection  to  the 
investing  public,  for  whose  interests  the  real  safeguard  is  the  honesty,  integrity  and 
good  judgment  of  those  sponsoring  the  issue. 

The  provisions  of  the  Act  are,  in  the  main,  concerned  with  prospectuses  issued 
generally  to  the  public,  but  it  has  to  be  noted  that  in  recent  years  only  a relatively 
small  proportion  of  money  raised  by  companies  has  been  obtained  as  a result  of 
offers  to  the  general  public,  the  greater  proportion  having  been  obtained  by  offers  to 
existing  holders  of  the  company’s  securities.  In  addition  to  issues  of  equity  capital 
as  “ rights  ” to  existing  shareholders  it  is  also  nowadays  common  to  find  large  issues 
of  prior  charge  capital  being  offered  by  means  of  a circular  letter  to  existing  holders 
of  the  company’s  securities.  By  virtue  of  section  38(5)(a)  of  the  Act,  the  documents 
do  not  have  to  comply  with  the  detailed  provisions  of  the  Act  regarding  public 
prospectuses  and  the  consequent  saving  of  expense,  particularly  the  heavy  cost  of 
advertising,  is,  no  doubt,  the  principal  reason  why  this  procedure  is  being  increasingly 
adopted  in  cases  where  the  existing  holders  of  the  company’s  securities  represent  a 
broad  cross-section  of  the  investing  public.  Although  the  degree  of  disclosure  of 
information  in  such  offers  by  circular  varies  considerably,  the  circumstances  of  each 
case  vary  considerably  also  and,  in  our  view,  further  rules  having  general  application 
would  largely  affect  the  outward  and  detailed  presentation  without  necessarily  adding 
to  the  safeguards  for  the  investor.  We  do  not  therefore  support  any  change  in  the 
law  affecting  issues  by  circular  letter  to  existing  holders  of  the  company’s  securities. 

Another  question  raised  in  recent  years  is  whether  the  statutory  rules  affecting 
public  prospectuses  should  be  extended  to  cover  cases  where  securities  are  offered 
not  for  subscription  in  cash  but  for  other  consideration,  i.e.  usually  in  exchange  for 
securities  in  another  company.  The  law  appears  to  be  governed  at  present  by  the 
Union  Castle  case  (reference  1956  1 All  E.R.  490)  which  supported  the  view  that  the 
words  in  the  definition  of  prospectus  (section  455(1))  “ offering  to  the  public  for 
subscription  or  purchase  ” meant  an  offer  for  cash  and  did  not  cover  an  offer  by  way  of 
exchange  for  other  shares.  For  reasons  similar  to  those  set  out  above  in  relation  to 
offers  of  new  securities  by  way  of  a circular  letter  to  members  of  an  existing  company, 
we  should  not  support  an  extension  of  the  definition  of  a prospectus  to  cover  documents 
in  relation  to  take-over  bids  or  amalgamations  by  way  of  an  exchange  of  shares. 
As  will  be  seen  from  the  recommendations  under  Item  16  (Take-over  Bids)  we  think 
that  these  matters  can  be  dealt  with  within  the  framework  of  the  Board  of  Trade  Rules. 
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The  Appendix  contains  recommendations  on  the  following  points: — 

(a)  The  question  of  whether  the  protection  afforded  by  section  50(5)  against  the 
revocation  of  applications  starts  to  run  before  the  time  stated  for  the  opening 
of  the  subscription  lists. 

(b)  The  desirability  of  extending  the  protection  of  section  50(5)  to  issues  being 
made  under  a certificate  of  exemption  pursuant  to  section  39. 

A matter  of  detail  which  causes  some  difficulty  in  connection  with  the  issue  of  a 
prospectus  lies  in  the  reference  in  paragraph  9(2)  and  again  in  paragraph  14  of  Part  I 
of  the  Fourth  Schedule  to  contracts  not  in  the  ordinary  course  of  a company’s 
business.  There  are  differing  opinions  as  to  the  meaning  of  this  expression.  To  take 
an  example  of  a steel  company  engaged  in  a large  expansion  scheme  to  build  a new 
works — there  may  be  several  hundred  contracts  with  a variety  of  suppliers  of  capital 
equipment  ranging  from  a few  hundred  pounds  to  many  millions.  From  some 
points  of  view,  the  erection  of  new  works  could  be  said  to  be  in  the  ordinary  course 
of  a steel  company’s  business  but  equally  it  can  be  argued  that  contracts  for  the 
supply  of  large  amounts  of  capital  equipment  are  outside  the  ordinary  course  of  its 
day  to  day  trading  activities.  The  point  is  of  some  practical  importance  and  a more 
precise  definition  would  assist  issuing  houses;  it  is  clearly  impracticable  to  list  a large 
number  of  contracts  in  a prospectus  and  in  the  experience  of  our  members  this  point 
has  frequently  necessitated  applying  for  a certificate  of  exemption  pursuant  to 
section  39. 

In  this  connection  we  would  point  out  that  the  grant  of  a certificate  of  exemption  on 
a limited  technical  point  such  as  this  takes  a prospectus  right  out  of  the  requirements 
of  the  Act.  The  Stock  Exchange  has  no  power  to  grant  a limited  certificate  of 
exemption  applying  only  to  a particular  part  of  the  requirements,  and  we  would, 
accordingly,  support  an  amendment  in  the  law  to  give  such  power. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  Shares 

The  fact  that  a company  is  not  permitted  to  purchase  its  own  shares  is  a fundamental 
basis  of  existing  company  law  and  we  should  oppose  any  change  in  this  connection. 

There  has  recently  been  a tendency  for  the  Courts  to  withhold  approval  of 
reductions  of  capital  in  which  there  may  be  some  element  of  tax  avoidance.  In  our 
opinion  this  is  wrong  in  principle  since  the  sole  object  of  company  law  in  this  matter 
should  be  the  protection  of  creditors  and  the  tax  avoidance  aspect  should  be  dealt 
with  in  the  Income  Tax  Act.  It  is  suggested  that  the  law  should  provide  that  in 
giving  or  withholding  consent,  the  Court  should  be  guided  solely  by  the  need  to  protect 
the  interests  of  creditors  and/or  dissentient  shareholders. 

21.  Accounts 

General 

The  over-riding  principle  of  the  Act  as  regards  accounts  is  contained  in  section  149(1) 
which  states  that  both  the  balance  sheet  and  profit  and  loss  account  should  give  a 
“ true  and  fair  view  ” of  the  company’s  financial  position. 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

In  connection  with  the  danger  of  understating  a company’s  true  financial  position 
consideration  has  been  given  to  the  provisions  of  paragraph  5(1)  of  Part  I of  the 
Eighth  Schedule  which  permits  fixed  assets  to  be  stated  at  historic  cost  which,  parti- 
cularly in  the  case  of  freehold  property,  may  be  much  less  than  current  values.  We 
should,  however,  not  favour  the  introduction  of  a statutory  requirement  for  periodic 
revaluations,  as  the  true  value  of  assets  in  a continuing  business  is  broadly  measured 
by  the  profits  earned  from  their  use  and  it  is  only  in  a limited  number  of  cases  that 
assets  can  be  re-deployed  to  better  advantage. 
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(b)  Share  premium  account 

Section  56,  which  requires  the  premium  on  the  issue  of  shares,  whether  for  cash  or 
otherwise,  to  be  taken  to  a share  premium  account,  the  use  of  which  is  restricted  to 
certain  specified  purposes,  does  not  state  how  the  premium  is  to  be  calculated.  No 
special  difficulties  arise  in  respect  of  cash  issues  but  difficulties  can  arise  in  calculating 
the  premium  in  other  cases.  In  particular  we  do  not  feel  that  attention  should  be  paid 
exclusively  to  market  prices  at  the  time  of  issue  which  may  be  temporarily  and 
artificially  inflated.  We  favour  the  addition  of  words  to  the  section  to  make  it  clear 
that  the  calculation  of  the  premium  in  such  cases  is  to  be  at  the  Directors’  discretion. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 

Paragraph  15(5)  of  Part  II  of  the  Eighth  Schedule  deals  with  the  calculation  of 
pre-acquisition  profits  of  subsidiaries  in  the  case  of  shares  only  held  for  part  of  an 
accounting  period.  We  accept  the  need  to  provide  against  the  manipulation  of 
distributable  profits  by  the  inclusion  of  revenue  profits  of  a subsidiary  which  in 
reality  form  part  of  the  purchase  price.  However,  final  dividends  are  paid  many 
months  after  the  end  of  a financial  year  and  it  is  a practical  requirement  that  shares 
issued  in  connection  with  a merger  or  take-over  should  as  soon  as  possible  rank  for 
dividend  pari  passu  with  existing  issues.  We  think  therefore  that  consideration  should 
be  given  to  adding  words  to  the  paragraph  to  make  it  clear  that  shares  can  be  acquired 
with  effect  from,  but  not  from  earlier  than  the  beginning  of  the  current  accounting 
period  of  whichever  of  the  companies  ends  its  financial  year  on  the  later  date. 

(f)  Exemption  of  banks , assurance , shipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act,  1948 

It  is  obviously  of  the  utmost  importance  to  maintain  public  confidence  in  the 
stability  of  the  banking  system.  It  must  be  remembered  that  from  time  to  time  banks 
have  to  bear  the  brunt  of  exceptional  stresses  or  shocks  which  are  not  of  their  own 
making  but  are  produced  by  events  over  which  they  themselves  have  no  control. 
If  there  were  no  provision  allowing  the  impact  of  such  stresses  or  shocks  to  be 
concealed  by  being  absorbed  in  inner  reserves,  built  up  in  good  years,  there  is,  in  our 
opinion,  a danger  that  at  such  times  depositors,  and  in  particular  foreign  depositors 
using  British  banking  services,  might  become  sufficiently  alarmed  to  cause  harm  to  the 
economic  position  of  the  country.  The  fact  that  such  alarm  would  not  be  justified 
would  not  necessarily  prevent  it  from  occurring  and  in  an  international  centre  such  as 
London  its  effects  could  be  more  serious  that  in  a centre  of  merely  local  scope. 
The  arguments  put  forward  by  the  Cohen  Committee  on  this  point  in  1945  seem  to 
us  to  be  as  cogent  now  as  they  were  then;  we  strongly  hold  the  view  that  any  company 
carrying  on  a banking  business  must  be  allowed  to  have  hidden  reserves,  and  we  would 
accordingly  deprecate  any  proposal  to  curtail  the  special  provisions  in  paragraph 
23(1)  of  Part  III  of  the  Eighth  Schedule  relating  to  banking  companies. 

Private  Companies  taking  deposits 

Attention  has  been  drawn  recently  to  the  fact  that  although  a private  company 
cannot  invite  the  public  to  take  shares  in  its  capital  it  is  nevertheless  free  to  induce  the 
public  to  invest  large  sums  by  way  of  “ deposits  ” without  the  safeguard  of  being 
required  to  publish  accounts.  A Private  Members  Bill  was  recently  introduced  to 
deal  with  this  point.  The  private  banks  (some  of  which  do  not  publish  their  accounts) 
do,  on  occasion,  advertise  in  a general  way  their  readiness  to  do  banking  business 
and  to  accept  deposits,  although  they  do  not  solicit  deposits  by  canvass  or  circular 
letter.  While  we  should  welcome  any  legitimate  safeguards  to  prevent  the  abuse  of 
private  company  status,  we  would  hope  that  the  drafting  of  any  amending  legislation 
would  not  affect  general  advertisements  of  the  kind  referred  to. 

Trade  Investments  and  Investments  in  Associated  Companies 

We  consider  that  the  provisions  for  Group  Accounts  in  the  1948  Act  represented 
a considerable  step  forward  in  the  presentation  of  accounting  information  to  members 
of  companies.  Whereas  in  earlier  Acts  the  emphasis  was  probably  on  the  dangers  of 
over-optimistic  accounts,  the  principal  danger  today  is  apt  to  be  that  accounts 
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understate  the  true  financial  position  of  a company  with  the  result  that  investors 
may  sell  their  shares  too  cheaply.  Where  an  investment  in  another  company  does 
not  amount  to  more  than  50  per  cent,  of  its  equity  capital  it  may  appear  in  the  balance 
sheet  at  far  less  than  its  true  worth  and  the  profit  and  loss  account  will  only  reflect 
dividends  actually  received,  which  may  be  only  a small  part  of  the  profits  attributable 
to  the  holding  of  the  reporting  company. 

We  consider  that  where  an  investment  in  another  company  which  is  not  a subsidiary 
represents  say  25  per  cent,  or  more  of  the  equity  capital  of  that  company,  there 
should  be  a requirement  to  disclose  details  of  the  investment  to  include  (if  necessary, 
by  way  of  note)  the  proportion  of  assets  (at  book  value)  and  profits  attributable  to 
the  holding  of  the  reporting  company  as  shown  by  the  latest  published  accounts  of  the 
company  concerned.  We  should  prefer  this  solution  to  any  suggestion  of  extending 
the  principle  of  group  accounts  to  50-50  companies,  a solution  which  is  open  to 
the  objection  that  the  same  assets  and  profits  would  be  liable  to  be  included  in  the 
accounts  of  two  unconnected  holding  companies. 

Paragraph  8(1)  of  the  Eighth  Schedule  of  the  1948  Act  distinguishes  between  trade 
investments  and  other  quoted  and  unquoted  investments  and  the  Schedule  requires 
the  market  value  of  such  other  quoted  investments  to  be  stated  in  the  Balance  Sheet, 
although  no  value  has  to  be  stated  in  respect  of  trade  investments  even  if  they  are 
quoted.  There  have  been  cases  where  unconsolidated  trade  investments  have  been 
shown  in  the  Balance  Sheet  with  no  information  as  to  nature  or  value,  and  in  due 
course  the  proceeds  of  sale  have  turned  out  to  be  a large  proportion  of  the  total  assets 
of  the  company.  It  is  suggested  that  where  the  value  of  trade  investments  is  material, 
the  accounts  should  show  by  way  of  note  the  approximate  value,  based  where  the 
shares  are  unquoted  on  the  underlying  Balance  Sheet  values. 

23.  Provisions  as  to  Returns 

Reference  is  made  to  the  comments  on  sections  52(l)(<z)  and  124  et  seq.  of  the 
Companies  Act,  1948,  made  on  pages  1 and  2 of  the  Annex. 

24.  Company  and  Business  Names 

The  powers  available  to  the  Board  of  Trade  under  section  17  of  the  Act  appear 
to  be  adequate  so  far  as  new  companies  are  concerned,  but  we  feel  that  these  powers 
might  be  exercised  more  stringently  to  prevent  the  unjustifiable  use  of  such  words  as 
“ bank  ” in  the  title  of  a company,  and  that  the  Board  might  have  power  to  order  a 
change  of  name,  where  a fundamental  change  in  the  character  of  a company’s  business 
has  made  its  existing  name  misleading  to  the  public. 

25.  Foreign  Companies 

There  is  an  ambiguity  in  section  423(2)  which  exempts  from  prospectus  requirements 
an  offer  of  shares  in  foreign  companies  to  any  person  “ whose  ordinary  business  it  is 
to  buy  or  sell  shares  or  debentures,  whether  as  principal  or  agent  ”.  It  is  not  clear 
whether  the  word  “ agent  ” is  merely  descriptive  of  the  person  to  whom  an  exempted 
offer  may  be  made  or  whether  it  implies  that  a person  acting  in  his  capacity  as  agent 
may  accept  such  an  offer  on  behalf  of  his  principals.  We  suggest  that  this  be  clarified. 

26.  Internal  Management  and  Administration 

These  matters  are  dealt  with  in  Part  IV  of  the  Act. 

(а)  Annual  and  other  General  Meetings 

Reference  is  made  to  page  3 of  the  Annex  under  the  heading  “ Section  131 — Annual 
General  Meeting  ” in  which  attention  was  drawn  to  the  desirability  of  giving  the  Board 
of  Trade  additional  powers  to  modify  the  effect  of  section  131  as  to  the  period  within 
which  a company  must  hold  its  Annual  General  Meeting. 

(б)  Mode  of  passing  extraordinary  and  special  resolutions 

In  our  view  there  is  no  point  in  retaining  Extraordinary  Resolutions  (Section  141) 
and  we  consider  that  all  matters  at  present  required  to  be  passed  by  Extraordinary 
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Resolution  should  be  dealt  with  in  future  by  Special  Resolution.  (See  page  3 of  the 
Annex). 

(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 

We  are  not  in  favour  of  statutory  requirements  as  to  the  information  to  be 
contained  in  circulars  seeking  proxy  votes,  since  the  circumstances  will  vary  so  widely 
as  to  make  any  general  regulations  of  only  limited  value.  In  the  case  of  a quoted  company 
this  matter  is  largely  controlled  by  the  Stock  Exchange  to  whom  the  documents  will 
have  to  be  submitted. 

id)  Exercise  of  voting  rights  in  cases  of  interlocking'  shareholdings,  unit  trusts,  and  in 
other  special  cases,  e.g.  by  trustees  of  pension  and  welfare  funds  for  employees 
in  relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company 

We  are  aware  of  the  difficulty  represented  by  interlocking  shareholdings  in 
companies  which  can  produce  a self-perpetuating  management  and  may  well  frustrate 
the  legitimate  interests  of  the  remaining  shareholders.  We  should  support  any 
measures  which  can  be  evolved  to  deal  with  this  problem  provided  that  they  do  not 
adversely  affect  the  interests  of  companies  holding  shares  in  other  companies  as 
legitimate  trade  investments. 

In  view  of  the  control  that  can  be  indirectly  exercised  by  a Board  the  trustees  of 
pension  or  welfare  funds  for  employees  should  be  debarred  from  exercising  more 
than,  say,  10  per  cent,  of  the  voting  rights  at  General  Meetings  of  the  employer  or  any 
associated  company. 

The  following  are  two  further  detailed  points  on  which  the  Act,  in  our  view,  could 
be  improved: — 

(i)  Section  132(3)  provides  that  requisitionists  can  themselves  call  a meeting  if 
the  Directors  do  not  do  so  within  twenty-one  days  from  the  date  of  the 
deposit  of  the  requisition.  It  is  possible,  however,  for  the  Directors  to 
frustrate  the  requisition  by  themselves  calling  a meeting  for  a date  some 
considerable  time  after  the  date  of  the  notice,  thus  effectively  preventing  the 
requisitionists  from  airing  their  grievances  at  an  early  date.  We  suggest 
therefore  that  there  should  be  a further  provision  that  a meeting  summoned 
by  the  Directors  following  upon  a requisition  must  be  held  within  thirty  days 
of  the  date  of  the  notice. 

(ii)  Section  136(1)(2>).  There  is  no  limit  on  the  number  of  proxies  who  can  be 
appointed  by  a shareholder  to  attend  a meeting  of  a public  company.  While 
we  are  not  aware  of  any  abuse  of  this  section,  it  would  be  possible  for  a 
shareholder  to  frustrate  a meeting  by  appointing  a very  large  number  of 
proxies.  In  view  of  the  fact  that  there  is  a limit  of  one  proxy  in  the  case  of  a 
private  company  it  seems  to  us  reasonable  to  have  some  limit  in  the  case 
of  a public  company. 

Reference  is  also  made  to  the  Annex  where  recommendations  are  made  on  pages 
2,  3 and  4 on  various  points  coming  under  this  head. 


29.  Any  Other  Matters  within  the  Terms  of  Reference 

As  we  have  indicated  in  the  Preamble  to  this  Memorandum,  we  adhere  to  all  the 
recommendations  contained  in  the  attached  Annex. 

The  recommendations  to  which  specific  reference  has  not  been  made  in  the 
Memorandum  relate  to  the  following  sections  of  the  Companies  Act,  1948: — 

(a)  Points  of  a Technical  Nature 

Section  86(7)  . . Register  of  Debenture  holders  and  rights  of  inspection 
(coupled  with  Section  125). 
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Section  193  . . 


Section  200 (2)(o) 
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Closing  of  the  Register  of  Members. 

Duty  of  Directors  to  disclose  payment  for  loss  of  office 
to  be  made  in  connection  with  transfer  of  shares  in 
company. 

Register  of  Directors  and  Secretaries. 

Register  of  Directors  and  Secretaries. 

Publication  of  Directors’  names  in  circulars,  etc. 


C b ) Points  of  Principle 

Section  53  . . \ Prohibition  of  financial  assistance  for  purchase  of  own  and 

Section  54  . . J holding  company  shares. 

sSlon  58(4)  : ; } Redeemable  Preference  Shares, 
f Voting  Rights. 

Section  58(6)  . . •<  Costs  authorised  by  the  Act. 

(_Forms  Order  6(2) (a)  . . Notice  given  to  dissenting  or  non- 
assenting shareholders  under 
Section  209. 


EDWARD  J.  REID. 

Chairman,  Accepting  Houses  Committee. 
H.  J.  S.  FRENCH, 

Chairman,  Issuing  Houses  Association. 
ERNEST  G.  KLEINWORT. 

C.  I.  BALL. 

K.  C.  BARRINGTON. 

J.  G.  HALL. 

J.  W.  HATCH. 

7th  July,  1960. 


ANNEX 

Report  submitted  by  the  Issuing  Houses  Association 
to  the  Board  of  Trade  in  November,  1959 


(This  contains  sundry  recommendations  put  forward  by  a 
Sub-Committee  appointed  by  the  Issuing  Houses  Association) 


The  Companies  Act  1948. 


Suggested  alterations  which  are  recommended  by  the  Sub-Committee 


Section 

i 


1.  Points  of  a Technical  Nature 


Points  raised  by  Members  of 
the  Association 

Memorandum  of  Association  — 
minimum  number  of  members 
The  Act  at  present  stipulates  that 
the  minimum  number  of  members 
for  a private  company  should  be 
two,  and  for  a public  company 
seven,  a differentiation  which  is  not 
considered  to  be  essential. 


Sub-Committee’s  Recommenda- 
tion 


That  the  section  be  amended  to 
provide  for  a minimum  of  two 
members  for  each  type  of  company, 
and,  as  a logical  conclusion,  to 
require  two  persons  only  to  sub- 
scribe the  memorandum  of  associa- 
tion. 
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Section 

50 

(5) 


(7) 


52(l)(a) 


86/7 


Points  raised  by  Members  of 
the  Association 

Revoking  of  applications 

This  sub-section  lays  down  that 
an  application  for  shares  shall  not 
be  revocable  until  after  the  expira- 
tion of  the  third  day  after  the  time 
of  opening  of  the  subscription  lists. 
There  is  some  doubt  as  to  whether 
or  not  an  application  may  be 
withdrawn  before  the  subscription 
lists  open,  since  there  is' a period 
of  three  days  between  the  issue 
(i.e.  advertising  in  most  cases)  of  the 
prospectus  and  the  opening  of  the 
lists. 

By  virtue  of  this  sub-section,  the 
obtaining  of  a certificate  of  exemp- 
tion under  Section  39  means  that 
the  protection  afforded  by  sub- 
section (5)  is  removed. 

Return  as  to  allotments 

The  necessity  to  include  a 
“ description  ” for  each  allottee 
named  in  the  Return  of  Allotments 
appears  to  be  an  error  in  drafting, 
since  a description  is  not  required 
to  be  inserted  in  the  Register  of 
Members. 

Where  a company  issues  re- 
nounceable  documents  of  title,  the 
provisions  of  the  section  raise  a 
problem  as  to  the  names  which 
must  be  entered  in  the  Return  of 
Allotments.  The  period  for  re- 
nunciation almost  always  exceeds 
the  time  permitted  for  filing  the 
return:  consequently  if  the  list  is  to 
comprise  the  persons  into  whose 
hands  the  shares  ultimately  fall,  the 
return  cannot  be  filed  in  the  re- 
quired time:  conversely  if  it  is  filed 
as  called  for  by  the  statute,  it  will 
be  out-of-date,  and  valueless  as 
soon  as  it  reaches  the  Registrar. 

Register  of  Debenture  holders  and 
rights  of  Inspection  ( coupled 
with  Sec.  125) 

(a)  These  sections  refer  to  the 
mode  of  keeping  a Register  of 
Debenture  Holders  without  how- 
ever requiring  a company  to  put 
such  a register  in  being. 


Sub-Committee’s  Recommenda- 
tion 


That  the  language  of  the  section 
should  be  made  clear  to  show  that, 
once  an  application  has  been 
lodged,  irrespective  of  time,  it 
remains  irrevocable  until  the  ex- 
piration of  the  third  day  after  the 
lists  are  opened. 


That  there  seems  to  be  no  logical 
reason  why  obtaining  a certificate 
of  exemption  should  have  this 
effect,  and  the  sub-section  should 
be  removed. 


That  the  phrase  “ and  descrip- 
tions ” should  be  deleted. 


That  in  order  to  remove  this 
anomaly,  the  section  should  be 
more  closely  linked  with  the  entry 
of  the  names  in  the  Register,  and 
the  Return  made  up  as  at  the  last 
date  for  renunciation,  with  an 
appropriate  period  of  time  allowed 
thereafter  for  lodging. 


(a)  That,  as  the  matter  would 
appear  to  be  an  oversight,  steps 
should  be  taken  to  remedy  it. 


409 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


{Continued 


4th  November,  1960] 


accepting  houses  committee  and 

THE  ISSUING  HOUSES  ASSOCIATION 


Section 

S6/7 


115 


Points  raised  by  Members  of 
the  Association 

Register  of  Debenture  holders  and 
rights  of  Inspection  ( coupled 
with  Sec.  125) — contd. 

( b ) Although  Section  113  imposes 
a time  limit  for  the  provision  of  a 
copy  of  the  register  of  members, 
there  is  no  such  limit  in  Section  87 
in  regard  to  provision  of  a copy  of 
the  register  of  debenture  holders. 

Closing  of  the  Register  of  Members 
This  section  restricts  the  dosing 
of  “ the  register  of  members  for  any 
time  or  times  not  exceeding  in  the 
whole  30  days  in  each  year  It 
was  felt  that  this  section  should 
specifically  state  that  the  register  in 
respect  of  each  class  of  shares  may 
be  closed  separately. 


Sub-Committee’s  Recommenda- 
tion 


(6)  That  in  Section  87(2)  there 
should  be  added  a paragraph 
similar  to  the  second  paragraph 
under  Section  113(2). 


That  the  section  be  amended  by 
the  inclusion  of  such  words  as 
“ or  register  of  any  class  of 
members  ”. 


124  et  seq. 


Annual  Return  Summary 

(a)  The  practice,  under  the  provi- 
sions of  the  Act,  of  giving  details  of 
Shares  transferred  since  the  last 
return  is  thought  to  serve  no  useful 
purpose.  A simple  straightforward 
fist  of  Shareholders,  together  with 
the  number  of  shares  held  by  each 
at  the  date  of  the  return  would  be 
more  satisfactory  both  from  the 
point  of  view  of  company  admini- 
stration and  inspection  of  the  file. 

( b ) The  section  requires,  in  appro- 
priate circumstances,  the  recording 
of  amounts  of  Stock  held  by  each 
member,  and  it  should  be  pointed 
out  in  this  connection  that  no  special 
provision  has  been  made  for  these 
companies  whose  stock  is  divided 
into  units,  in  that  the  return  should 
contain  the  amount  of  stock  held 
by  each  member  and  not  the 
number  of  Stock  Units.  The 
Registrar  of  Companies  will  accept 
an  Annual  Return  showing  Stock 
Units  only. 

(c)  Under  the  Act,  an  Annual 
Return  is  required  to  be  made  up 
to  a date  fourteen  days  after  the 
Annual  General  Meeting  although 
the  reason  for  this  is  not  apparent. 


(a)  That  the  giving  of  details  of 
transfers  is  unnecessary  since  the 
Register  of  Members  is  open  to 
inspection. 


(6)  That  statutory  recognition 
should  be  given  to  the  practice 
adopted  by  the  Registrar  of  Com- 
panies by  the  possible  addition  of 
the  words  “or  stock  units”  where 
appropriate. 


(c)  That  the  Annual  Return 
should  be  made  as  of  the  date  of 
record  of  an  ordinary  dividend 
recommended  at  the  Annual  Gen- 
eral Meeting,  or,  if  no  ordinary 
dividend  be  recommended,  the  date 
of  the  Annual  General  Meeting. 
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Section  . Points  raised  by  Members  of 
the  Association 


Sub-Committee’s  Recommenda- 
tion 


131 


Annual  General  Meeting 
If  a Company  for  good  reason 
wishes  to  extend  its  financial  year 
to  a period  of,  say,  fifteen  or  eighteen 
months,  and  thereby  does  not  hold 
an  A.G.M.  in  a calendar  year,  or 
there  is  a lapse  of  more  than  fifteen 
months  since  its  A.G.M.,  it  is  con- 
travening the  Section  and  any 
member  can  apply  to  the  Board  of 
Trade  to  direct  that  a meeting  be 
held. 


That  the  Board  of  Trade  should 
have  power  (in  the  same  way  that 
it  has  power  under  Section  148(1)) 
to  modify  the  effect  of  Section  131 
as  regards  dates  of  meetings. 


141 


Extraordinary  and  Special  Resolu- 
tions 

This  section  differentiates  between 
these  two  types  of  Resolution  only 
in  the  length  of  notice  required  to 
be  given,  each  requiring  a three- 
fourths  majority.  Since  the  occa- 
sions on  which  an  Extraordinary 
Resolution  of  a Company  is  re- 
quired are  relatively  few,  it  is  for 
consideration  whether  this  type  of 
Company  Resolution  should  be 
dispensed  with  and  the  Special 
Resolution  substituted  where  appro- 
priate. 


That,  in  view  of  their  limited 
application,  there  is  no  point  in 
retaining  Extraordinary  Resolu- 
tions, and  the  Act  should  be 
amended  accordingly. 


193 


Duty  of  Directors  to  disclose 
payment  for  loss  of  office  to  be 
made  in  connection  with  transfer 
of  shares  in  company 
Sub-section  (3)  provides  that  if 
(a)  particulars  of  the  proposed  pay- 
ment are  not  disclosed  in  the 
circular  to  shareholders  or  (b)  the 
making  of  the  proposed  payment 
is  not  approved  by  the  shareholders 
concerned  before  their  shares  are 
transferred  to  the  purchasers,  then 
any  sum  received  by  the  director 
shall  be  deemed  to  have  been 
received  by  him  in  trust  for  any 
persons  who  have  sold  their  shares 
as  a result  of  the  offer.  One  view 
is  held  that  the  wording  of  the  Act 
requires  that  (a)  or  (b)  of  Sub- 
section (3)  must  be  complied  with, 
but  many  lawyers  consider  that 
both  (a)  and  (b)  must  be  complied 
with. 


The  sub-committee  were  generally 
of  the  opinion  that  non-compliance 
with  either  (a)  or  ( b ) would  have 
the  result  envisaged  by  the  sub- 
section, but  if  there  is  any  legal 
doubt  whether  this  is  the  intention 
of  the  Act,  steps  should  be  taken  to 
clarify  the  wording. 


411 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


4th  November , 1960]  accepting  houses  committee  and 

THE  ISSUING  HOUSES  ASSOCIATION 


[Continued 


Section 

200 

Sub-section 

(2)<a) 


Sub-section  (4) 


201 


1st  Schedule 
Table  A. 


7th  Schedule 


Points  raised  by  Members  of 
the  Association 

Register  of  Directors  and  Secretaries 
This  sub-section  requires  the 
Register  to  contain  particulars  of 
“ any  other  directorship  ”,  the 
Sixth  Schedule  (Contents  and  Form 
of  Annual  Return)  Part  I (6) 
requires  inclusion  in  the  return  of 
such  particulars  as  are  required  to 
be  entered  in  the  Register  of 
Directors,  while  the  note  to  Part 
II  (6)  of  the  Return  limits  the 
entries  of  other  directorships  to 
those  held  in  companies  “incor- 
porated in  Great  Britain 

This  sub-section  requires  a com- 
pany to  notify  to  the  Registrar  any 
changes  in  the  particulars  relating 
to  an  existing  director  when  they 
occur. 

Publication  of  Directors'  names  in 
circulars , etc. 

Sub-section  (1)  requires  Directors’ 
names  to  be  published  in  all  trade 
catalogues,  trade  circulars,  business 
letters,  etc.  Varying  views  are  held 
whether  this  covers  circulars  to 
shareholders,  and  it  is  suggested 
by  a member  of  the  Association 
that  disclosure  in  such  documents 
should  be  made  obligatory,  with 
no  exemption  for  companies  incor- 
porated before  23rd  November, 
1916. 

Directors'  Borrowing  Powers 
Articles  of  Association  commonly 
provide  that  the  borrowing  powers 
of  the  directors  may  be  varied  by 
ordinary  resolution  of  the  company, 
and  such  a provision  appears  in 
Table  A.  This  information  is  of 
importance  to  the  public,  and  it  is 
thought  that  copies  of  such  resolu- 
tions should  be  required  to  be  filed 
with  the  Registrar  of  Companies. 

Exempt  Private  Companies 
The  Schedule  permits  an  exempt 
private  company  to  retain  its 
exemption  and  the  consequent 
privileges  notwithstanding  the  fact 
that  one  of  its  share  or  debenture 

412 


Sub-Committee’s  Recommenda- 
tion 


That  the  discrepancy  should  be 
rectified  by  the  inclusion  in  appro- 
priate part  of  the  sub-section,  and 
in  the  Sixth  Schedule,  of  the  words 
“ incorporated  in  Great  Britain 


That  this  is  unnecessary,  and 
that  such  changes  should  only 
require  to  be  notified  annually. 


That  the  section  should  make  it 
clear  that  circulars  to  shareholders 
should  not  be  covered  by  the 
section.  No  difference  should  be 
made  in  respect  of  pre-1916  Com- 
panies. 


That  Section  143(4)  should  be 
amended  to  include  any  resolutions 
relating  to  Borrowing  Powers. 


That  it  is  thought  the  doubt 
might  be  removed  by  deleting  the 
words  “ providing  capital  ” in  the 
heading  to  section  7(1)  and 
the  words  after  “ business  ” in  the 
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Section  Points  raised  by  Members  of 
the  Association 


Sub-Committee’s  Recommenda- 
tion 


7tcontddule—  ^xemPt  Private  Companies — contd. 

holders  is  a body  corporate  pro-  middle  of  the  fifth  line  down  to  and 
vided  that  the  body  corporate  is  a including  the  word  “ promoters  ” 
banking  or  finance  company  and  occurring  in  the  sixth  line, 
subject  to  certain  conditions  as  to 
voting  rights,  the  shares  or  deben- 
tures in  question  have  been  acquired 
in  the  ordinary  course  of  business, 
and  by  arrangement  with  the 
relevant  company  or  its  promoters. 

The  precise  meaning  of  Section 
7(1)  is  not  clear.  Is  it  intended 
only  to  apply  to  securities  acquired 
by  a banking  or  finance  concern  in 
the  course  of  providing  new  capital 
to  the  company  in  question,  or  does 
the  section  cover  existing  shares  in 
the  company  sold  by  its  proprietors 
for  private  reasons? 


53 

54 


58 


2.  Points  of  Principle 


Prohibition  of  financial  assistance  for 
purchase  of  own  or  holding 
company  shares 

Section  54  makes  it  illegal  for  a 
company  to  give  . . . any  financial 
assistance  for  the  purpose  of  or  in 
connection  with  a purchase  or  sub- 
scription made  or  to  be  made  by 
any  person  of  or  for  any  shares  in 
the  company.  As  it  is  now  worded 
this  section  appears  to  prevent  any 
arrangement  by  which  a company 
pays  an  underwriting  commission 
(a)  to  assist  its  shareholders  when  a 
call  is  being  made  on  partly  paid 
shares,  or  (6)  when  it  is  offering  its 
own  shares  in  exchange  for  those  of 
another  company. 

Redeemable  Preference  Shares 

(a)  This  section  gives  a company 
limited  by  shares,  if  so  authorised 
by  its  Articles,  the  power  to  issue 
Preference  Shares  which  are,  or  at 
the  option  of  the  company  are  to 
be  liable  to  be  redeemed.  It  is 
suggested  that  the  Act  be  amended 
so  as  to  confer  power  on  a company 
to  convert  existing  issued  Preference 
Shares  into  Redeemable  Preference 
Shares. 


That  Section  53  should  be  modi- 
fied to  provide  that,  in  these  cir- 
cumstances, payment  of  under- 
writing commission  should  be  legal, 
and  Section  54  should  be  appro- 
priately altered  to  make  it  clear  that 
it  is  not  intended  to  prevent  pay- 
ments of  this  kind. 


(a)  That  there  seems  no  reason 
why  companies  should  not  be  em- 
powered (subject  to  appropriate 
class  consents)  to  convert  existing 
issued  Preference  Shares  into  Re- 
deemable Preference  Shares,  and 
that  the  Act  should  provide  accor- 
dingly. 
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Section 


58 — contd. 


195 


Points  raised  by  Members  of 
the  Association 

Redeemable  Preference  Shares 

— contd. 

(b)  It  is  suggested  that  the  Act 
should  provide  that  no  redeemed 
Preference  Shares  may  be  re-issued 
without  the  consent  of  the  company 
in  general  meeting  unless  the 
Articles  specifically  provide  to  the 
contrary. 

Register  of  directors'  shareholdings, 
etc. 

Sub-section  (5)  lays  down: — The 
said  register  shall,  subject  to  the 
provisions  of  this  section,  be  kept  at 
the  company’s  registered  office  and 
shall  be  open  to  inspection  during 
business  hours  (subject  to  such 
reasonable  restrictions  as  the  com- 
pany may  by  its  articles  or  in 
general  meeting  impose,  so  that  not 
less  than  two  hours  in  each  day 
be  allowed  for  inspection)  as 
follows: — 

(a)  during  the  period  beginning 
fourteen  days  before  the  date  of 
the  company’s  annual  general  meet- 
ing and  ending  three  days  after  the 
date  of  its  conclusion,  it  shall  be 
open  to  the  inspection  of  any 
member  or  holder  of  debentures 
of  the  company  : and 


(b)  during  that  or  any  other 
period,  it  shall  be  open  to  the 
inspection  of  any  person  acting  on 
behalf  of  the  Board  of  Trade. 
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( b ) That,  as  the  provisions  of  the 
Act  are  not  clear,  and  as  it  is  not 
certain  what  does  actually  happen 
in  such  cases,  steps  should  be  taken 
to  clarify  the  matter. 


That  the  section  should  be 
amended  to  provide: — 

(a)  (i)  that  in  the  case  of  a com- 
pany any  of  whose  securities  are 
quoted  on  a recognised  Stock 
Exchange  the  Register  should  be 
open  to  the  inspection  of  any  person 
and  that  such  inspection  should  not 
be  restricted,  as  at  present,  to 
members  or  holders  of  debentures 
of  the  company; 

(ii)  that  in  the  case  of  a company 
none  of  whose  securities  is  so 
quoted,  inspection  should  be  re- 
stricted to  members  or  holders  of 
debentures  of  the  company; 

(i b ) that  the  period  within  which 
inspection  may  be  made  should  be 
unrestricted; 

(c)  that  the  Directors  should  be 
under  an  obligation  to  notify  the 
.company  of  any  changes  in  their 
holding  of  shares  or  debentures  of 
the  company  within  seven  days  of 
such  changes  and  that  these  changes 
should  be  entered  in  the  Register 
within  three  days  of  notification. 
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Section 

209 

Sub-section 

(1)(0 


(i0 


(iii) 


(iv) 


(v) 


(vi) 


(vii) 


(viii) 


Points  raised  by  Members  of 
the  Association 

Power  to  acquire  dissenters'  shares 

The  sub-section  has  frequently 
been  applied  collectively  to  an  offer 
for  more  than  one  class  of  share, 
although  there  are  differing  views 
as  to  the  admissibility  of  this 
procedure. 

The  sub-section  refers  to  “ trans- 
fer to  a company”,  but  does  not 
cover  a transfer  to  a nominee,  as  is 
done  in  sub-section  (2). 

There  is  no  logical  reason  why 
the  transferee  must  be  a company. 

The  sub-section  provides  for  a 
period  of  two  months  after  the  four 
months  allowed  for  obtaining  90 
per  cent,  approval,  during  which 
the  company  may  give  notice  to  a 
dissenting  shareholder. 

The  sub-section  does  not  make  it 
clear  whether  an  offer  is  made  by 
the  transferee  if  it  is  made  by  an 
exempted  dealer  (or  other  person 
authorised  under  the  Prevention  of 
Fraud  (Investments)  Act,  1958)  on 
its  behalf. 

Problems  arise  where  there  are 
alternative  share  and  cash  offers. 
For  instance,  the  terms  on  which 
compulsory  acquisition  follows  are 
not  then  clearly  apparent. 

Where  a bidder  already  holds 
more  than  10  per  cent,  of  the  shares 
the  subject  of  an  offer,  acceptance 
is  required  not  only  in  respect  of 
90  per  cent,  of  the  shares  being 
acquired,  but  also  by  three-quarters 
in  number  of  the  holders.  No 
similar  requirement  for  acceptance 
by  three-quarters  in  number  of  the 
holders  is  required  where  the  bidder 
holds  no  shares  or  1 0 per  cent,  or  less . 

The  sub-section  provides  that 
shares  held  by  a subsidiary  of  the 
transferee  company  shall  be  ex- 
cluded in  arriving  at  the  require- 
ment of  “nine-tenths  in  value  of 
the  shares  whose  transfer  is  in- 
volved ” but  no  reference  is  made 
when  the  shares  are  held  by  the 
parent. 
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That  this  is  illogical  since  the 
terms  are  usually  different,  and 
steps  should  be  taken  to  clarify 
the  point. 


That  a company’s  nominee  should 
also  be  covered  by  this  sub-section. 


That  the  sub-section  should  be 
suitably  amended. 

That  there  is  no  logical  reason 
why  notice  should  not  be  given 
within  two  months  of  the  90  per 
cent,  approval  having  been  obtained. 


That  this  point  should  be  clari- 
fied, and  the  appropriate  provision 
made. 


That  the  provisions  of  sub- 
section (4)  should  be  amended  to 
give  the  bidder  the  option  to 
deposit  for  account  of  dissenting 
shareholders  either  of  the  alter- 
natives given  in  the  original  offer. 

It  is  difficult  to  justify  this 
inconsistency  and  it  is  recom- 
mended that  assent  by  three-quar- 
ters in  number  of  the  holders 
should  be  required  in  all  classes  of 
bids  before  the  provisions  for 
compulsory  acquisition  can  be 
enforced. 


It  is  suggested  that  the  exclusion 
of  shares  held  by  the  transferee 
should  be  extended  to  those  held 
by  its  parent  and  to  those  held  by 
its  fellow  subsidiaries. 
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Sub-section 

(2)(i) 


(ii) 


(iii) 


Sub-section 

<?) 


Power  to  acquire  dissenter's  shares 
— contd. 

This  sub-section  is  strangely 
sandwiched  between  sub-section  (1) 
and  sub-sections  (3),  (4)  and  (5) 
which  otherwise  all  hang  together. 
It  could  well  be  an  entirely  separate 
section  of  the  Act,  possibly  coming 
before  Section  209,  since  in  practi- 
cally every  case  it  operates  in- 
dependently of  sub-section  (1). 

The  sub-section  now  only  applies 
where  shares  are  transferred  to 
another  company  or  its  nominee, 
but  does  not  apply  if  they  were 
transferred  to  an  individual. 

There  is  often  considerable  diffi- 
culty in  deciding  what  “ the  date  of 
the  transfer  ” means,  particularly 
in  the  frequent  cases  where  one 
global  transfer  executed  by  the 
transferee  is  attached  to  a batch  of 
transfers  executed  by  separate  trans- 
ferors and  often  dated  with  varying 
dates. 

The  words  “ pay  or  transfer 
are  in  practice  always  read  to 
include  the  allotment  of  new  shares 
or  loan  capital.  They  do  not, 
however,  as  a matter  of  plain 
English  include  such  issues. 


That  the  position  should  be 
considered,  and  the  suggested  trans- 
posal  effected. 


That  there  is  no  reason  why  the 
sub-section  should  not  apply  to  a 
transfer  to  an  individual. 


That  it  should  be  made  clear  in 
every  circumstance  what  the  “ date 
of  the  transfer  ” means. 


That  the  sub-section  should  make 
it  clear  that  the  allotment  of  new 
shares  or  loan  capital  is  included  in 
the  term  “ pay  or  transfer  ”. 


Voting  Rights 

In  view  of  the  increasing  attention 
paid  to  questions  of  control,  the 
sub-committee  were  concerned  at 
the  power  in  the  hands  of  a Board 
to  influence  the  result  of  a vote  at  a 
meeting  or  at  a poll  by  delaying  the 
registration  of  transfers  up  to  the 
full  period  of  two  months  allowed 
by  Section  78  of  the  Act  or  by 
closing  the  transfer  books  for  a 
period  up  to  30  days  before  the  date 
of  the  meeting  or  poll. 


Under  modem  conditions  there 
is  no  reason  why  the  period  during 
which  transfers  must  be  registered 
or  refused  should  not  be  shortened 
very  considerably.  This  is  a matter 
which  could  be  dealt  with  adminis- 
tratively by  the  Stock  Exchange, 
failing  which  the  Act  should  be 
suitably  amended. 


No  Par  Value  Shares 


The  previously  expressed  views 
remain  unchanged.  Recommend 
that  legislation,  following  accep- 
tance by  the  Government  of  the 
official  report,  should  be  imple- 
mented without  delay. 


Printed  image  digitised  by  the  University  of  Southampton  Libraiy/Digitisation  Unit 


[i Continued 


4th  November,  1960] 


accepting  houses  committee  and 

THE  ISSUING  HOUSES  ASSOCIATION 


Section 


Sub-section 
(3)— contd. 


Points  raised  by  Members  of 
the  Association 

Costs  authorised  by  the  Act. 


Sub-Committee’s  Recommenda- 
tion 

The  sub-committee  consider  that 
various  charges  and  costs  laid  down 
in  the  Act  are  not  now  related  to 
current  costs,  and  that  these  should 
be-reviewed  (e.g..  Section  87  (2)  and 
Section  113  (2)). 


Forms  Order  Notice  given  to  dissenting  or  non- 
fi(2)(o)l  assenting  shareholders  under 

Section  209 

The  point  was  put  forward  that, 
under  the  provisions  of  this  section 
of  the  Order  notices  under  Section 
209  sent  to  shareholders  abroad 
must  be  served  personally  on  them, 
and  that  it  is  not  sufficient  to  send 
them  by  registered  post. 


That,  if  the  interpretation  of  the 
Order  means  that  such  is  the  case, 
then  the  Order  should  be  amended. 
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APPENDIX  XVm 


Memorandum  by  the  Society  of  Investment  Analysts  Limited 


Introduction 

The  Society  of  Investment  Analysts  was  formed  in  May  1955  with  the  object  of 
improving  the  quality  of  investment  analysis.  It  now  has  over  400  members  who  are 
all  professionally  engaged  in  the  management  and  analysis  of  investments.  Nearly 
half  are  employed  by  financial  institutions  and  most  of  the  remainder  are  with  stock- 
broking firms:  the  membership  includes  independent  consultants  and  financial 
journalists. 

Even  the  expert  investor  finds  it  impossible  to  make  an  adequate  appraisal  of  the 
worth  of  a share  on  the  basis  of  company  accounts  that  do  no  more  than  conform  to 
the  requirements  of  the  present  Companies  Act.  The  expert  can  sometimes  find 
other  information  at  Bush  House  and  elsewhere  but  only  after  taking  much  time  and 
trouble;  to  the  extent  that  this  is  possible  other  shareholders  are  placed  at  an  unneces- 
sary disadvantage.  The  Society’s  proposals  are  therefore  aimed  at  increasing  the 
amount  of  information  which  companies  must  provide  with  their  accounts  and  ensuring 
that  so  far  as  is  practicable  the  information  is  given  on  a consistent  basis.  ~ 

Few,  if  any,  of  the  proposals  are  entirely  outside  current  practice.  Some  reflect 
what  is  already  obligatory  in  the  U.S.A.  where  conditions  are  no  less  competitive 
than  in  the  U.K.  Many  British  companies  already  provide  information  on  the  lines 
we  suggest;  others  provide  even  more.  The  Society  urges  that  the  law  should  oblige 
all  companies  to  conform  more  closely  to  the  practice  of  the  best. 


Evidence 

1.  It  is  often  impossible  to  assess  the  progress  of  a company  without  knowledge  of 
variations  between  years  in  sales  or  services  rendered  to  its  customers.  Equally 
important  factors  are  the  materials  and  wages  content  included  in  amounts  charged 
to  customers.  The  Securities  and  Exchange  Commission  in  the  U.S.A.  requires  these 
matters  to  be  disclosed. 


2.  It  is  suggested  that  the  published  accounts  of  every  company  should  include  a 
trading  account  disclosing: 

(a)  Turnover; 

(b)  Wages  and  salaries; 

(c)  Materials  consumed; 

id)  Under  appropriate  headings,  any  other  material  expenses. 

3.  Under  current  law  the  holding  company  of  a group  need  not  present  a separate 
profit  and  loss  account.  It  is  sufficient,  under  the  provisions  of  Section  149  (5) 
Companies  Act,  1948,  if  the  consolidated  profit  and  loss  account  shows  how  much  of 
the  profit  therefrom  is  dealt  with  in  the  accounts  of  the  holding  company.  In  this 
manner  the  actual  profitability  of  a holding  company  engaged  in  trade  can  be  hidden 
and  information  vital  to  the  assessment  of  an  investment  withheld. 

, 4-  j*  is  suggested  when  the  holding  company  is  engaged  in  a trade  that  it  should 
be  obliged  to  publish  a separate  trading  account  and  profit  and  loss  account. 


5.  Under  Section  150  (2)  (a),  Companies  Act,  1948,  a company  need  not  publish 
group  accounts  if  it  is  at  the  end  of  its  financial  year  a wholly  owned  subsidiary  of 
another  body  corporate  incorporated  in  Great  Britain.  It  is  possible  that  such  a 
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subsidiary  company  itself  has  subsidiary  companies  subject  to  substantial  minority 
interests.  As  the  law  stands  today,  since  such  a document  does  not  exist,  these 
minority  interests  have  no  chance  of  considering  the  consolidated  balance  sheet  of  the 
group  of  which  they  are  members. 

6.  It  is  suggested  that  the  exemption  given  under  Section  150  (2)  (a)  be  withdrawn. 

7.  Subject  to  the  over-riding  requirement  that  the  balance  sheet  must  give  a true 
and  fair  view  of  the  state  of  affairs,  few  balance  sheets  give  any  indication  of  the 
current  value  of  trade  investments  unless  quoted  on  a stock  exchange.  Further 
Section  154,  Companies  Act,  1948,  lays  down  that,  apart  from  exceptional  circum- 
stances, a company  shall  be  classed  a subsidiary  of  another  if  and  only  if  that  other 
holds  more  than  half  in  nominal  value  of  its  equity  share  capital.  In  recent  years  a 
number  of  companies  have  invested  substantial  sums  in  other  companies  under  condi- 
tions which  do  not  call  for  the  inclusion  of  the  figures  of  such  companies  in  consolidated 
accounts.  The  cost  of  the  shares  is  carried  in  trade  investments  and  the  dividends 
declared  thereon  included  in  income  from  trade  investments.  No  indication  is  given 
in  the  accounts  of  the  owning  company  of  the  proportion  of  the  profits  applicable  to 
its  holding  which  has  been  retained  by  the  operating  company. 

8.  It  is  suggested,  if  a company  owns,  or  has  a present  or  future  right  to  acquire, 
more  than  25  per  cent.,  but  not  more  than  50  per  cent,  of  the  equity  share  capital  of 
another  company  or  companies,  or  if  the  profit  of  such  other  company  or  companies 
attributable  to  the  owning  company  exceeds  25  per  cent,  of  the  profits  disclosed  by 
the  consolidated  profit  and  loss  account  of  the  owning  company,  that,  unless  the 
balance  sheets  and  profit  and  loss  accounts  of  such  other  company  or  companies  are 
included  in  the  appropriate  consolidated  accounts  of  the  holding  company,  there 
should  be  attached  to  the  accounts  of  the  first  company  a statement  showing,  in  the 
aggregate: 

(a)  The  profits  distributed  by  such  companies  to  the  holding  company; 

C b ) The  profits  retained  by  such  companies  to  the  extent  they  are  attributable  to 
the  first  named  company’s  holdings  of  equity  shares  in  such  companies. 

9.  It  is  impossible  to  over-estimate  the  importance  to  the  investor  of  the  charge  in 
the  accounts  for  both  United  Kingdom  and  overseas  taxation,  and  the  effective  rate 
of  United  Kingdom  income  tax  applicable  to  the  dividends  he  is  to  receive.  If  the 
requirements  of  paragraph  12,  8th  Schedule,  Companies  Act,  1948,  are  followed 
completely,  the  division  between  United  Kingdom  and  overseas  taxation  is  not  always 
apparent;  neither  need  the  basis  of  computing  the  charge  for  taxation  in  the  profit 
and  loss  account  be  stated. 

10.  It  is  suggested  that: 

(а)  the  basis  of  computing  the  charge  for  taxation  should  be  specifically  stated; 

(б)  the  amount  so  charged  should  be  divided  into: — 

(i)  United  Kingdom  income  tax; 

(ii)  other  United  Kingdom  taxes  on  profits; 

(iii)  overseas  taxes  on  profits; 

(iv)  relief  received  or  to  be  received  in  the  United  Kingdom  in  respect  of 
(iii)  above; 

(c)  the  effective  rates  of  United  Kingdom  income  tax  applicable  to  the  dividends 
declared  in  respect  of  the  year  under  review  should  be  stated. 

11.  The  annual  accounts  of  a company  or  a group  are  one  of  the  most  important 
sources  of  information  available  to  present  and  potential  members.  In  many  cases 
it  is  impossible  to  ascertain  from  such  accounts  the  trade  or  trades  actually  carried 
on:  this  difficulty  is  much  aggravated  by  the  present  trend  towards  diversification. 
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12.  It  is  suggested  that  every  company  or  group  should  be  required  to  append  to 
their  published  accounts  a statement,  certified  by  the  auditors  as  true  and  fair, 
indicating  the  main  activities  carried  on  and  any  material  variations,  by  way  of 
additions  or  otherwise,  during  the  year  under  review. 

13.  No  complete  assessment  can  be  made  of  the  progress  of  a company  by  a com- 
parison between  two  years.  A cycle  of  five  years  is  the  minimum  period  necessary  to 
plot  a trend  in  profitability  or  financial  stability.  The  Rules  of  the  London  Stock 
Exchange  require  that  the  prospectus  for  an  issue  of  shares  for  which  a quotation  is 
sought  should  include  a 10-year  profit  record. 

14.  It  is  suggested  that  every  company  should  be  obliged  to  submit  with  its  annual 
accounts  a statement,  certified  by  the  auditors  as  a true  and  fair  statement  drawn  up 
on  a consistent  basis,  summarising  the  salient  features  of  the  profit  and  loss  accounts 
and  balance  sheets  of  the  five  years  immediately  before  the  year  shown  by  comparative 
figures  in  the  accounts  under  consideration. 

15.  A matter  of  primary  importance  when  studying  the  accounts  of  a company  is 
the  amount  of  cash  or  cash  assets  created  by  the  profits  of  any  year  and  the  manner 
in  which  such  money  has  been  invested. 

16.  It  is  suggested  that  every  company  should  be  required  to  submit  with  its  accounts 
a “source  and  disposition  of  funds”  or  a “cash  flow”  statement  on  the  following 
lines: — 

Profit  retained  per  accounts: — 

Add: 

Items,  such  as  depreciation,  charged  before  arriving  at  such 
profits  and  not  requiring  the  payment  of  money. 

Income  tax  similarly  charged  and  not  immediately  payable 

Proceeds  from  the  sale  of  fixed  assets 

Proceeds  of  issues  of  share  or  loan  capital 


Deduct: 

Expenditure  on  fixed  assets 
Income  tax  paid 
Funded  liabilities  redeemed 


Increase/Decrease  in  working  capital  . . . . 

17.  By  Part  in  of  the  8th  Schedule  of  the  Companies  Act,  1948,  Banking  and 
Discount  Companies  are  exempt  from  some  of  the  accounting  provisions  of  the 
Companies  Act,  1948.  The  effect  of  these  exemptions  is  to  prevent  the  shareholder 
from  ascertaining  the  true  value  of  his  investment  and  to  hide  the  trading  profit  and 
the  disposition  of  that  profit.  The  exemptions  are  usually  justified  on  the  basis  of 
“ the  national  interest  ” but  it  is  probable  that  the  national  interest  is  best  served  by 
showing  the  real  strength  of  financial  institutions.  If  weakness  does  develop  it  is 
more  likely  to  be  corrected  promptly  if  it  can  be  seen  by  all  in  the  published  accounts 
than  if  it  can  be  concealed.  Banks  in  the  U.S.A.  are  obliged  to  publish  operating 
accounts. 

18.  It  is  suggested  that  the  exemptions  granted  to  banking  and  discount  companies 
be  withdrawn  except  where  by  the  nature  of  their  business  the  provision  of  such 
figures  would  be  meaningless. 

19.  Insurance  Companies  are  also  exempt  from  some  of  the  accounting  provisions 
of  the  Companies  Act,  1948.  Shareholders  are  thus  in  ignorance  of  the  true  financial 
status  of  their  companies  and  prospective  insurers  are  handicapped  by  lack  of  informa- 
tion. There  are  no  such  exemptions  in  the  U.S.A.  where  insurance  companies  have 
to  publish  both  operating  accounts  and  the  market  value  of  their  investments. 
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20.  It  is  suggested  that  the  exemptions  granted  to  insurance  companies  be  with- 
drawn except  where  by  the  nature  of  their  business  the  provision  of  such  figures  would 
be  meaningless. 

21.  Under  paragraph  25  of  Part  m of  the  8th  Schedule  to  the  Companies  Act, 
1948,  the  Board  of  Trade  has  prescribed  that  it  is  in  the  national  interest  that  shipping 
companies  be  allowed  freedom  from  complying  with  certain  requirements  of  Part  I 
of  the  8th  Schedule.  Thus,  in  the  case  of  shipping  companies  also,  shareholders  are 
prevented  from  ascertaining  the  true  financial  status  of  their  company  at  the  date 
of  the  balance  sheet,  or  from  receiving  a true  statement  each  year  of  the  profits  earned, 
prepared  on  a consistent  basis.  There  are  shipping  companies,  including  one  of  the 
largest  groups,  who  do  not  take  advantage  of  the  “ Shipping  Companies  Exemption 
Order”  and  clearly  must  consider  that  they  do  not  thereby  suffer  a competitive 
disadvantage.  It  seems  difficult  to  justify  the  exemptions  granted  to  shipping  com- 
panies which  appear  to  be  founded  on  vague  fears  of  foreign  competition. 

22.  It  is  suggested  that  the  exemptions  granted  to  shipping  companies  be  withdrawn. 

23.  Developments  since  1948  have  shown  that  earlier  undervaluation  and  the  effects 
of  inflation  have,  in  many  cases,  left  shareholders  in  ignorance  of  the  real  worth  of 
assets  despite  the  greatly  increased  information  now  imparted  regarding  the  basis  of 
valuation.  Publication  of  up-to-date  values,  such  as  those  used  for  insurance  would 
to  a considerable  extent  reduce  this  gap  in  shareholders’  knowledge  without  placing 
any  company  at  a disadvantage  vis-a-vis  competitors.  So  long  as  profit  and  loss 
account  figures  relate  to  current  values  while  a large  part  of  the  balance  sheet  is  based 
on  out-of-date  ones  comparisons  of  the  relationship  between  the  two  are  likely  to  be 
misleading. 

24.  It  is  suggested  in  principle  that  the  published  accounts  should  include  an  up-to- 
date  valuation  of  the  fixed  assets  at  not  more  than  five-yearly  intervals.  In  view  of 
the  difficulty  of  incorporating  such  a requirement  in  legislation  without  also  imposing 
an  intolerable  expense  on  companies  it  may  be  that  this  is  a suitable  subject  for  a 
special  study. 

25.  The  practice  of  issuing  non-voting  ordinary  shares  has  increased  markedly  since 
the  war.  This  device  makes  nonsense  of  the  assumption  that  the  management  of  a 
limited  company  is  ultimately  responsible  to  the  shareholders.  It  can  enable  major 
changes  to  be  made  in  the  constitution  or  control  of  a company  without  the  consent 
of  the  majority  of  the  ordinary  shareholders;  such  changes  could  be  to  the  advantage 
of  the  management  or  of  a few  shareholders  and  detrimental  to  the  interests  of  the 
remainder.  The  non-voting  shareholder  thus  runs  the  same  risks  as  any  other  equity 
investor  but  has  no  control  over  the  management.  The  same  applies,  to  a lesser 
extent,  to  special  classes  of  ordinary  shares  having  limited  voting  rights. 

26.  It  is  suggested  that: — 

(a)  The  issue  of  shares  carrying  equity  risks  without  having  exactly  similar  voting 
rights  to  those  of  shares  carrying  similar  risks  in  the  same  company  should  be 
forbidden  by  law. 

(b)  Where  such  shares  are  already  in  existence  the  companies  should  be  given  a 
period  of  five  years  during  which  they  will  be  required  to  take  steps  towards 
enfranchisement  of  the  non-voting  shares  including  shares  with  limited  voting 
rights. 

(c)  Any  scheme  towards  this  end  to  be  subject  to  approval  by  special  resolution 
by  all  the  equity  shareholders,  voting  and  non-voting,  at  an  extraordinary 
general  meeting  at  which  all  shall  have  equal  voting  rights. 

id)  In  order  to  protect  minority  interests  shareholders  of  either  category  holding 
a total  of  10  per  cent,  of  the  equity  share  capital  should  have  the  right,  within 
a limited  period,  to  apply  to  the  Court  to  have  the  scheme  set  aside  or  modified. 
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(e)  Where  a company  has  failed  to  enfranchise  non-voting  shares  by  the  end  of 
this  five-year  period  the  non-voting  shares  shall  automatically  be  enfranchised 
and  shall  then  carry  the  same  voting  rights  as  do  the  existing  voting  shares  of 
similar  type. 

No  Par  Value  Shares 

In  view  of  the  recommendation  contained  in  the  Report  of  the  Committee  on 
Np  Par  Value  shares  to  the  President  of  the  Board  of  Trade  in  1954  there  is  little  that 
tins  Society  can  add  to  that  Committee’s  report  except  to  say  that  this  Society  if  it 
had  been  in  existence  in  1954  would  have  given  evidence  in  favour  of  companies  being 
permitted  to  issue  no  par  value  shares  should  they  so  wish. 

This  Society  can  see  many  advantages  of  a purely  practical  nature  in  favour  of  no 
par  value  shares  and  furthermore  would  welcome  any  step  which  would  prevent 
unsophisticated  mvestors  from  deluding  themselves  that  the  par  value  of  a share  had 
any  bearing  on  its  true  worth. 


3rd  June,  1960. 
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APPENDIX  XIX 


Memorandum  by  The  Association  of  International  Accountants  Limited 
(By  Guarantee). 


Annual  Return 

The  submission  of  the  lists  of  members  of  a company  (at  least  every  three 
years)  and  of  transfers  since  the  last  return  entails  a considerable  volume 
of  work  in  the  case  of  many  companies.  With’ the  enormous  numbers  of 
transfers  that  now  take  place  in  the  shares  of  the  larger  companies  and  the 
accepted  policy  of  encouraging  smaller,  and  therefore  more  numerous, 
holdings  it  is  questionable  whether  the  public  right  of  reference  to  these 
lists  (which  are  always  to  some  extent  out  of  date)  is  really  worth  the 
trouble  and  expense  of  compiling  and  storing  them.  It  is  suggested  that 
these  particulars  might  be  restricted  to  individual  holdings  of  5 per  cent, 
and  upwards  of  the  capital  carrying  voting  rights. 

section  124  In  accordance  with  Section  131(1)  every  company  shall,  in  each  year. 
Section  131  hold  a general  meeting  as  its  Annual  General  Meeting  and  by  Section  124 

an  Annual  Return  is  required  to  be  filed  with  the  Registrar  of  Companies 
in  the  form  laid  down  in  the  6th  Schedule.  Although  under  a liability  to 
hold  an  Annual  General  Meeting  every  calendar  year,  it  is  not  uncommon 
for  an  exempt  private  company  not  to  do  so,  but  nonetheless  to  comply 
with  Section  124  it  files  an  Annual  Return  for  that  year.  It  is  suggested 
that  the  Annual  Return  Form  be  so  amended  that  a declaration  could 
be  made  that  no  Annual  General  Meeting  was  held  in  that  particular  year 
to  which  the  Return  relates. 

Directors 

Section  27  The  present  Companies  Act  contains  provisions  intended  to  prevent 
Section  54  directors  from  becoming  entrenched  and  from  using  the  company’s 

Section  184  money  for  the  purpose.  Section  184  enables  shareholders  to  remove 

directors  by  ordinary  resolution.  Section  27  prohibits  a subsidiary 
company  from  holding  shares  in  its  holding  company.  Section  54  prohibits 
the  use  of  the  company’s  money  to  finance  purchases  of  its  own  or  its 
holding  company’s  shares.  If,  however,  control  of  another  company  is 
exercised  through  nominees,  or  by  a holding  of  not  more  than  50  per  cent., 
that  other  company  is  not  legally  a subsidiary,  and  Sections  27  and  54 
are  evaded.  So,  if  Company  A acquires  a 40  per  cent,  holding  in  Company 
B and  appoints  its  own  directors  thereto,  and  Company  B then  acquires  a 
40  per  cent,  holding  in  Company  A,  and  these  holdings  axe  sufficient 
(as  they  often  are)  to  control  voting  at  the  meetings  of  such  companies, 
the  directors  are  irremovable  despite  Section  184  and  despite  the  fact 
that  they  themselves  may  hold  few  or  no  shares.  Some  amendment  of 
the  law  here  would  seem  desirable. 

Shareholders’  Standing  Committee 

It  is  suggested  that  provision  be  made  for  setting  up  a Shareholders’ 
Standing  Committee  in  the  case  of  all  public  companies  having  a share 
capital;  this  Standing  Committee  to  consist  of,  say,  three  Ordinary 
shareholders,  one  of  whom  would  retire  each  year.  Members  of  such 
Committees  not  to  hold  office  for  more  than  three  consecutive  years  and 
not  to  be  eligible  for  reappointment  for  a clear  five  years. 
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The  members  of  this  Committee  to  be  elected  by  the  company  in  Annual 
General  Meeting.  Their  appointments  to  be  in  an  honorary  capacity 
with  provision  for  refund  of  out-of-pocket  expenses  only. 

These  Committees  to  be  empowered  by  law  to  require  full  consultation 
in  all  matters  affecting  financial  policy  (as  distinct  from  trading)  and  on  all 
matters  concerning  the  capital  structure,  financial  control  of  subsidiaries 
take-over  bids,  etc.,  and  to  report  direct  to  the  Company’s  Shareholders  ’ 


Auditors 

There  is  some  inconsistency  between  sub-sections  (1)  and  (2)  of  Section 
159  respecting  the  appointment  of  auditors;  the  former  states  that  the 
company  shall  appoint  auditors  at  each  Annual  General  Meeting,  whilst 
the  latter  states  that  they  shall  be  deemed  reappointed  except  in  certain 
circumstances.  As  a consequence  companies  are  not  consistent  in  their 
procedure;  some  continue  formally  to  reappoint  their  auditors  by 
resolution,  others  merely  announce  that  the  auditors  continue  in  office. 

In  a recent  case  in  the  Central  Criminal  Court  it  was  submitted  that  in 
certain  circumstances  an  auditor  is  not  an  officer  of  a company  and  it 
seems  desirable  that  this  point  should  be  made  clear  beyond  doubt.  At 
the  present  time  there  is  no  provision  requiring  a person  nominated  as  a 
new  auditor  to  give  his  consent  to  the  nomination  and  it  is  suggested  this 
might  be  provided  for  in  any  new  Act. 

It  is  further  suggested  that  the  auditor’s  appointment  should  be  filed 
with  the  Registrar  of  Companies  on  the  Annual  Return;  likewise  the 
termination  of  his  appointment  and  the  appointment  of  a successor. 

The  only  public  knowledge  about  the  auditors  of  a company  depends 
upon  the  last  accounts  filed  and  in  respect  of  an  exempt  private  company 
no  knowledge  of  this  is  made  public.  In  the  case  of  an  exempt  private 
company  the  disclosure  of  the  name  of  the  auditor  may  give  a certain 
standing  to  a company’s  affairs.  It  would  also  allow  an  auditor  a certain 
amount  of  protection  where  for  one  reason  or  another  he  has  resigned 
from  office  and  wishes  the  fact  to  be  publicly  recorded. 

Two  provisions  contained  in  the  draft  Report  of  a Commission  of 
Enquiry  into  Company  Law  in  Ghana  appear  suitable  for  incorporation 
into  English  Company  Law.  The  first  point  is  that  what  is  at  present  the 
accepted  etiquette  in  the  accountancy  profession  might  with  advantage 
be  made  a statutory  provision  (of  particular  value  where  an  auditor  is 
not  a member  of  any  professional  body).  That  is  to  say,  that  before 
accepting  appointment  as  auditor  of  a company  an  accountant  should 
communicate  with  the  retiring  auditor  and  invite  him  to  make  any 
representations  and  supply  any  information  about  the  company  which  he 
may  care  to  make  and  supply. 

The  other  point  is  a provision  that  the  auditors  of  a company  may  be 
enabled  to  apply  to  the  Court  for  directions  in  relation  to  any  particular 
matter  arising  in  connection  with  the  performance  of  their  functions  and 
on  any  such  application  the  Court  to  give  such  directions  as  the  Court 
thinks  just.  The  Court  to  direct  the  costs  of  any  such  application  to  be 
paid  by  the  company  unless  deemed  otherwise.  This  Association  considers 
that  auditors  would  welcome  the  right  to  apply  to  the  Court  in  such 
circumstances^  as  it  would  help  to  enhance  their  independence  and 
strengthen  their  hands  in  any  disagreement  with  the  management.  At  the 
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present  time  such  matters  may  be  referred  to  the  Board  of  Trade  but  it  is 
felt  a statutory  provision  to  apply  to  the  Court  for  directions  would  be 
more  satisfactory. 

Where  the  accounts  fail  to  include  the  statutory  particulars  as  to 
directors’  emoluments,  compensation  and  loans,  the  auditors  must  include 
the  particulars  in  their  report  so  far  as  they  are  able;  but  they  have  no 
authority  to  require  these  particulars  from  the  directors  and  though  the 
latter  are  required  to  give  the  information  to  the  company  they  are  not 
required  to  do  so  in  writing. 


Audit  of  Exempt  Private  Companies’  Accounts 

It  is  understood  that  proposals  will  be  submitted  to  the  Jenkins 
Committee  to  extend  to  exempt  private  companies  all  the  existing 
provisions  of  Section  161(1)  of  the  Companies  Act,  1948. 

Should  that  be  so,  it  is  submitted  that  the  definition  of  an  accountant 
as  laid  down  in  Section  52(4)  of  the  Income  Tax  Act,  1952,  should  be 
followed,  namely,  “ Any  person  who  has  been  admitted  a member  of  an 
incorporated  society  of  accountants  ”.  To  prevent  any  possible  abuse 
of  this  definition  it  is  suggested  that  a date  could  be  fixed  to  limit  this  to 
bodies  of  accountants  incorporated  on  or  before  an  agreed  date,  i.e.  1st 
July,  1948. 

This  could  well  represent  a useful  step  leading  to  closer  integration  of 
the  accountancy  profession,  which  in  the  opinion  of  many  people  is  long 
overdue. 

To  compel  all  companies  without  exception  to  submit  their  accounts  for 
audit  by  chartered  or  certified  accountants  would  undoubtedly  impose 
considerable  hardship  on  many  of  the  smaller  private  companies,  and 
an  even  greater  hardship  on  most  of  the  smaller  practitioners  of  account- 
ancy by  depriving  them  of  a major  source  of  their  livelihood.  Consequently, 
it  is  submitted  that  any  statutory  definition  of  an  accountant  for  the 
purposes  of  the  audit  of  exempt  private  companies  should  be  framed  to 
include  all  those  in  established  practice  as  accountants  and  auditors  as 
denoted  by  membership  of  an  incorporated  body  of  accountants  established 
for  the  public  practice  of  accountancy.  It  is  believed  to  be  the  view  of  the 
Board  of  Inland  Revenue  that  this  definition  has  proved  to  be  quite 
satisfactory  over  a long  period  for  the  purposes  of  the  Income  Tax  Acts. 
Non-members  of  accountancy  bodies  would,  of  course,  continue  to  apply 
for  individual  authorisation,  as  at  present. 

Whilst  the  provision  for  the  authorisation  of  individuals  under  Section 
161(1)(Z>)  has  enabled  practitioners  to  continue  to  audit  the  accounts  of 
public  and  non-exempt  private  companies  it  is  considered  derogatory  for 
established  practitioners  in  any  profession  to  have  to  apply  for  a licence 
from  a Government  Department.  Moreover,  the  conditions  for  the  issue 
of  these  licences  afford  no  guarantee  of  any  accepted  standard  of  proficiency 
and  must  be  a doubtful  safeguard  to  the  public  as  there  is  no  recognised 
procedure  for  disciplinary  control  as  in  the  case  of  members  of  the 
professional  accountancy  bodies,  whether  “ recognised  ” or  “ unrecog- 
nised ” for  the  purposes  of  Section  161. 

425 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


4th  November , 1960] 


ASSOCIATION  OF  INTERNATIONAL 
ACCOUNTANTS  LIMITED 


[Continued 


It  is  further  submitted  with  respect  that  practising  members  of  profes- 
sional bodies  not  “recognised  ” under  Section  161(1)(<2)  have  shown,  by 
their  membership  of  such  bodies,  their  willingness  to  conform  to  accepted 
standards  of  professional  conduct  and  that  this  should  be  recognised  by 
the  approval  of  their  organised  bodies,  as  distinct  from  those  individuals 
who  prefer  to  remain  outside  any  professional  organisation  and  refuse  to 
be  bound  by  the  ethical  standards  of  the  profession  by  which  they  earn 
their  livelihood. 

When  legislating  for  the  audit  of  public  company  accounts  it  could 
surely  not  have  been  the  intention  of  Parliament  to  establish  compulsory 
registration  within  the  accountancy  profession  without  affording  any  of 
the  safeguards  such  legislation  would  provide  for  existing  practitioners. 
That  has,  however,  largely  been  the  effect  of  recognition  of  certain 
accountancy  bodies  only  by  the  Board  of  Trade.  The  alternative  descrip- 
tion to  “ recognise  ” must,  of  course,  be  “ unrecognised  ” which,  in  the 
English  language,  implies  a stigma.  This  adjective  is  freely  applied  to  any 
body  of  accountants  not  “ recognised  ” by  the  Board  of  Trade  under 
Section  1 6 1 of  the  Companies  Act,  1 948 . This  precedent  for  * ‘ recognition  ’ * 
by  the  Board  of  Trade  has  been  applied  not  only  in  this  country  but  also 
in  a wholesale  manner  throughout  the  world;  as  a consequence  many 
avenues  of  professional  accountancy  practice — often  for  quite  unimportant 
professional  purposes — have  been  closed  to  all  accountants  other  than 
members  of  the  bodies  “ recognised”  under  Section  161  without  enquiry 
as  to  whether  this  discrimination  is  warranted  or  necessitated  by  the 
circumstances. 

In  the  absence  of  any  willingness  on  the  part  of  the  existing  “ recognised  ” 
bodies  to  accept  or  initiate  some  form  of  registration  in  the  accountancy 
profession  it  is  respectfully  submitted  that  membership  of  other  organised 
bodies  representing  practising  accountants  should  be  approved — for  the 
audit  of  exempt  private  companies  at  least — if  it  is  decided  to  stipulate 
any  professional  qualification  for  auditing  the  accounts  of  such  companies. 

My  Council  would  request  the  opportunity  to  give  further  and  oral 
evidence  regarding  the  Association’s  deep  concern  over  these  matters 
with  particular  reference  to  lengthy  negotiations  with  the  Board  of  Trade 
ever  since  1945.  The  unfortunate  outcome  of  these  very  long  drawn-out 
discussions  ultimately  resulted  in  the  failure  of  a Scheme  for  the  absorption 
of  eligible  members  of  the  three  main  “ unrecognised  ” Associations  into 
membership  of  one  of  the  “ recognised  ” bodies,  after  the  most  exhaustive 
enquiries  and  after  the  scheme  had  been  approved  by  the  Board  of  Trade 
and  by  the  Co-ordinating  Committee  representing  the  “recognised” 
bodies. 

Because  a Bye-law  of  the  proposed  absorbing  body  required  a 75  per 
cent,  majority  to  pass  the  resolution  adopting  the  Absorption  Scheme,  the 
proposal  was  lost  by  a small  number  of  161  votes;  (some  3|  per  cent,  of 
the  numbers  voting);  the  figures  being  3,241  in  favour  of  the  proposed 
absorption  and  1,295  against. 

For  the  above  reasons  my  Council  feel,  therefore,  these  circumstances 
warrant  particular  attention  being  paid  to  any  proposed  extension  of 
Section  161  of  the  Companies  Act,  1948,  which  would  so  vitally  affect  the 
livelihood  of  members  and  the  future  of  “ unrecognised  ” Associations, 
not  only  in  this  country  but  in  the  many  countries  in  the  English  speaking 
world  where  such  Associations  have  practising  members;  this  Association 
alone  has  some  3,000  students  who  are  at  present  preparing  themselves 
for  the  qualifying  examinations. 
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Registration  of  Business  Names  Act,  1916 

As  Amended  by  the  Business  Names  Rules,  1938 

From  information  available  to  the  Council  of  this  Association  it  would 
seem  that  the  powers  of  the  Registrar  of  Business  Names,  as  well  as  the 
means  available  to  him  to  enforce  the  provisions  of  the  Act,  could  with 
advantage  be  strengthened. 

It  is  believed  the  provisions  of  the  Act  are  not  so  widely  known  as  they 
should  be  and  additional  means  of  bringing  its  provisions  (with  particular 
reference  to  any  amendments,  of  course)  to  the  attention  of  the  business 
community  might  be  considered. 

It  appears  that  unless  complaint  is  made  by  a member  of  the  public,  the 
Registrar  has  no  adequate  means  of  knowing  if  registration  is  being 
evaded  and  no  means  of  checking  or  preventing  abuses  of  the  provisions 
of  the  Act  unless  and  until  application  is  actually  made  to  the  Registrar 
for  registration. 

For  instance,  words  which  the  Act  is  intended  to  protect  can  be  freely 
used  for  a wide  variety  of  activities  if  the  persons  concerned  are  ignorant 
of  the  provisions  of  the  Act  or  if  they  maintain  that  the  activities  they  are 
carrying  on  are  not  for  the  purpose  of  private  profit.  It  is  understood  that 
all  manner  of  activities  are  carried  on  in  this  way. 

For  instance,  the  protection  intended  to  be  afforded  to  companies 
incorporated  under  the  Companies  Act  to  prevent  the  use  of  the  same  or  a 
similar  title  to  that  of  a company  already  incorporated  is  rendered  far 
less  effective  by  the  manner  in  which  activities  may  be  carried  on,  even 
without  registration,  under  the  Business  Names  Act. 

This  obviously  leaves  scope  for  misrepresentation,  or  even  fraud,  by 
the  use  of  titles  incorporating  words  such  as  Royal,  Imperial,  International, 
etc.,  which  are  prohibited  for  use  under  the  Companies  Act,  1948,  and 
under  the  Business  Names  Act  itself. 

It  is  therefore  suggested  that  the  scope  for  registration  should  be  widened 
to  embrace  activities  of  the  nature  referred  to  above;  that  the  powers  of 
the  Registrar  of  Business  Names  should  be  strengthened  and  that  the 
means  available  to  the  Registrar’s  Department  for  enforcing  the  provisions 
of  the  Act  should  be  expanded. 

For,  and  on  behalf  of,  the  Association  of 

International  Accountants,  Limited  (by  Guarantee). 

EDWIN  P.  HUBBARD  {Chairman  of  the  Council). 

D.  COLQUHOUN  {Vice-Chairman). 

CHARLES  E.  TAYLOR  {Secretary). 

17,  Dominion  Street, 

Moorgate, 

London,  E.C.2. 


Dated  25th  May,  1960. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


Company  Law  Committee 

SEVENTH  DAY 


Friday , 18th  November,  1960 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  L.  Brown,  F.I.A. 

Professor  L.  C.  B.  Gower,  M.B.E. 

Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 
( Questions  2233  to  2401  only) 

Mr.  J.  A.  Lumsden,  M.B.E. 


Mrs.  M.  Naylor 
Mr.  C.  H.  Scott 
Mr.  R.  Smith 
Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  ( Secretary ) 

Mr.  J.  A.  E.  Davies  ( Assistant  Secretary ) 


Mr.  S.  R.  Hogg,  Mr.  D.  B.  Tracey,  Mr.  H.  Crump  and  Mr.  W.  J.  Luxton 
called  and  examined 


2036.  Chairman : Mr.  Hogg,  I under- 
stand that  you  are  Chairman  of  the 
Company  Law  Committee  of  the  Asso- 
ciation of  British  Chambers  of  Commerce; 
Mr.  Tracey,  you  are  a member  of  the 
Company  Law  Committee;  Mr.  Crump 
is  Secretary  of  the  same  Committee,  and 
Mr.  Luxton  is  Secretary  of  the  London 

Chamber  of  Commerce. Mr.  Hogg ; 

That  is  correct.  Sir. 

2037.  I would  like  to  say  that  we  are 

greatly  obliged  to  you  for  the  memoran- 
dum submitted  on  behalf  of  your  Asso- 
ciation and  for  coming  here  to  help  us 
this  morning.  The  members  of  the  Com- 
mittee of  course  have  all  had  copies  of 
your  memorandum  and  have  considered 
it,  so  it  is  not  necessary  for  us  to  raise 
questions  on  every  point.  You  begin  by 
a general  statement  to  the  effect  that  you 
are  very  well  satisfied  with  Company  Law 
as  it  stands,  and  you  would  deprecate 
changes  for  the  sake  of  change,  and  in 
your  view  the  majority  of  companies  are 
efficiently  and  honestly  managed  under 
the  present  law.  Is  that  a fair  statement 
of  your  general  view  ? Yes,  Sir. 

203 8 . Next,  if  I might  turn  to  something 
more  particular,  I want  to  ask  you  about 


the  prohibition  of  large  partnerships 
which  is  mentioned  in  heading  2 of  our 
questionnaire.  You  are  in  favour  of 
raising  the  maximum  number  of  partners 
permitted  above  20  or  alternatively  doing 

away  with  the  prohibition  altogether. 

Yes,  Sir. 

2039.  Could  you  tell  me  this.  You 
express  that  view  in  quite  general  terms. 
Would  you  have  it  extend  to  industrial 
and  trading  partnerships  as  distinct  from 

professional  partnerships? Mr.  Tracey : 

I personally  should.  I have  known  cases 
where  it  has  given  rise  to  difficulty  and 
where  a company  has  had  to  be  formed 
because  of  this  restriction. 

2040.  Do  you  mean  that  there  was 
actually  in  being  an  industrial  or  com- 
mercial partnership  and  it  was  found  that 
they  were  exceeding  the  number  and  so 

had  to  form  a company? They  were 

on  the  point  of  exceeding  the  number. 
They  had  got  to  about  18  and  they  were 
on  the  point  of  extending  it  to  25,  and  then 
this  restriction  was  pointed  out  to  them 
and  a company  had  to  be  formed  instead, 
which  was  not  a satisfactory  solution. 

2041.  I am  much  obliged;  that  is  a 
concrete  example  where  you  say  the  limit 
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did  prove  a handicap  to  a trading  partner- 
ship.  It  was  a group  of  companies 

that  had  a by-product,  creosote,  and  it 
was  a question  of  finding  a suitable  way 
of  marketing  the  by-product,  and  they 
decided  to  form  this  company  to  do  so. 

2042.  What  were  the  members  of  the 

partnership  before  that — were  they  com- 
panies ? Yes,  they  were  all  companies. 

2043.  I am  asking  you  this  because 

most  people  who  favour  removal  or 
relaxation  of  this  rule  do  so  in  the  case  of 
professional  people.  There  is  a special 
difficulty  there  because  a limited  company 
cannot  act  as  a doctor,  cannot  advise  as  a 
lawyer,  and  so  on.  I do  not  think  it  has 
been  so  far  suggested  that  an  alteration 
if  made  should  extend  to  trading  partner- 
ships. But  we  now  have  the  view  of  your 
Association  at  all  events  that  it  should 
apply  equally  to  trading  and  professional 
partnerships. Yes,  Sir. 

2044.  The  next  is  perhaps  a rather  more 
important  matter  and  this  concerns  offers 
to  purchase  what  you  call  the  main  assets 
or  the  main  business  of  a company.  I 
think  it  is  a fair  statement  of  your  view 
to  say  that  you  think  it  would  be  desirable 
that  the  shareholders  should  be  consulted 
before  acceptance  of  any  such  offer,  but 
that  in  many  cases  this  would  be  imprac- 
ticable for  the  reasons  you  state.  These 
reasons  are  in  effect  that  the  necessity  for 
getting  a resolution  of  the  company  will 
involve  delay  in  clinching  the  bargain, 
and  furthermore  that  the  publicity  neces- 
sarily involved  in  summoning  a meeting 
might  rouse  competitors  to  make  a higher 
bid.  Those  difficulties  lead  you  to  the 
conclusion  that,  important  as  some  of 
these  matters  are  and  desirable  as  it  would 
be  for  the  members  to  be  consulted,  the 
better  way  you  think  in  the  long  run  and 
on  the  whole  would  be  to  trust  the  direc- 
tors in  such  matters  to  act  in  the  best 
interests  of  the  shareholders.  That  I 

think  is  the  way  you  put  it,  is  it  not? 

Mr.  Hogg : That  is  so,  Sir.  I have  had  an 
actual  case  of  a company  suffering  an 
enormous  loss;  they  were  losing  about 
£1  million  a year;  and  an  offer  came  to 
take  over  the  company,  including  its 
overdrafts,  and  I advised  the  board  to 
take  it.  We  were  asked  for  an  answer 
within  24  hours  and  if  we  had  had  to  wait 


to  consult  the  members  the  offer  would 
have  gone  off  and  the  company  would 
have  been  ruined. 

2045.  It  might  be  laid  down  that  the 
directors  should  consult  the  shareholders 
before  accepting  any  such  offer  unless 
they  were  of  opinion  that  it  would  be 
impracticable  to  do  so,  in  which  case  a 
resolution  of  the  board  should  be  duly 
recorded  stating  the  directors’  decision 
not  to  consult  the  shareholders  and  their 
reasons  for  such  a decision.  There  would 
be  not  much  sanction  to  that,  but  if  a 
procedure  of  that  sort  were  carried  out  it 
should  ensure  that  directors,  honest  ones 
anyhow,  would  have  applied  their  minds 
to  the  question  whether  the  shareholders 
ought  to  be  consulted  or  not,  and  they 
could  weigh  the  pros  and  cons  in  each 
particular  case.  Do  you  think  that  that 

would  be  worth  a trial? Yes,  Sir,  and 

that  is  fair  to  everybody. 

2046.  The  next  point  under  the  same 
heading  is  this.  You  distinguish  between 
the  sale  of  main  assets  or  the  main  business 
of  a company  and  the  change  of  its  main 
objects,  and  you  say  in  effect  that  the  prior 
consent  of  the  shareholders  should  be 
required  as  regards  the  latter,  but  for 
practical  reasons,  that  is,  the  reasons  we 
have  discussed,  not  as  regards  the  former. 
My  difficulty  there  is  that  the  two  may 
be  combined  in  one,  may  they  not?  The 
change  in  the  main  objects  may  happen 
along  with  and  because  of  some  disposition 

of  assets,  might  it  not? That  is  so 

Sir,  but  we  are  really  trying  to  say  that  if 
an  investor  has  put  up  money  in,  say,  a 
rubber  estate  and  in  the  course  of  time 
the  main  asset  is  sold  and  the  company 
is  then  full  of  cash,  we  think  it  quite  wrong 
that  the  directors  should  then  change  over, 
say,  to  making  boilers.  We  think  that 
before  such  a change  the  shareholders 
should  be  consulted. 

2047.  The  kind  of  case  in  which  the 
company  is  no  longer  that  in  which  the 
shareholder  agreed  to  put  his  money;  it 
has  been  changed  into  something  different  ? 

That  is  so.  That  has  actually 

happened,  for  example,  in  the  case  of 
some  companies  which  have  been  national- 
ised. Their  business  has  been  taken  from 
them,  they  are  full  of  money,  and  then 
the  directors  have  said — “ We  will  carry 
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on  as  an  investment  trust  ” — without 
reference  to  the  shareholders.  We  think 
that  is  wrong. 

2048.  I believe  difficulties  of  that  kind 
arose  with  some  of  the  cable  companies  ? 

It  did  actually  happen  in  Cable  and 

Wireless  Ltd.,  and  it  happened  in  another 
quite  big  company.  I was  acting  in  the 
latter  case,  and  eventually  because  of 
representations  the  Board  agreed  to  repay 
two-thirds  of  the  cash  and  keep  one- 
third,  whereas  the  original  intention  was 
to  keep  it  all. 

2049.  That  is  very  unsatisfactory.  Have 
you  any  suggestions  to  make  as  regards 
the  definition  of  “ main  assets  “ main 
business  ” and  “ main  objects  of  a 
company  At  what  point  does  an  asset 

become  the  main  asset? Is  it  the 

same  point,  my  Lord,  where  if  the  main 
asset  is  sold  the  substratum  of  the  business 
has  gone  and  I believe  in  law  the  company 
ought  to  be  wound  up?  Might  not  the 
same  definition  apply? 

2050.  Any  change  in  the  objects  which 

would  suffice  to  found  a petition  on  the 
ground  that  the  substratum  of  the  com- 
pany had  gone  ? Yes,  Sir. 

2051.  I think  there  may  be  some  diffi- 

culty there  which  is  linked  up  with  the 
wide  form  of  the  objects  clause.  One 
faction  might  claim  that  the  substratum 
had  gone  but  the  other  faction  might  say 
“ No,  if  you  look  at  object  ZZ  in  the 
memorandum  you  will  find  we  can  carry 
on  an  ice-cream  factory,  for  instance,  and 
therefore  we  have  still  got  something 
left  ”. That  is  the  difficulty,  my  Lord. 

2052.  Anyhow,  your  test  would  per- 

haps rely  to  some  extent  on  the  doctrine 
about  the  substratum  of  the  company 
having  gone? 1 think  that  is  so. 

Mr.  Tracey : I think  you  have  to  dis- 
tinguish between  the  company’s  main 
activity  as  a business  and  its  main  object 
in  a legal  sense.  In  practice  I do  not  think 
it  is  so  difficult  to  say  what  is  the  main 
object  of  a company,  if  you  look  at  the 
company’s  activities.  One  is  here  con- 
cerned with  the  main  purpose  of  the 
company  in  practice.  The  issue  is 
whether  you  are  changing  that  and  not 
whether  you  are  changing  the  main 
objects  as  disclosed  in  the  memorandum 
of  association. 
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2053.  You  would  look  at  the  memo- 
randum of  association  and  you  would 
consider  the  history  of  this  particular 
company,  and  for  your  part  you  would 
see  no  great  difficulty  in  saying  after  you 
had  gone  through  that  process  what  the 

main  object  was? You  can  see  how 

the  bulk  of  the  assets  is  employed.  Take, 
for  example,  a steel  company.  You  can 
see  from  observation  that  the  bulk  of  the 
assets  of  the  company  are  steel-making 
assets.  The  company  may  have  brick- 
making activities  and  lorries  as  well,  but 
in  practice,  it  is  quite  obvious  from 
looking  at  the  whole  structure  of  the 
company,  leaving  aside  what  is  in  the 
memorandum,  that  its  main  purpose  is 
steel-making.  If  it  is  going  to  switch  from 
steel-making  to  something  else,  then  the 
view  of  our  members  is  that  that  should 
be  referred  to  the  shareholders. 

2054.  This  question  again  is  linked,  is 
it  not,  with  the  width  of  the  objects  clause 
in  the  memorandum?  Because  in  fact 
the  kind  of  case  we  are  dealing  with  is  a 
case  where  the  proposed  change,  radical 
as  it  is,  is  covered  by  the  memorandum; 

that  is  the  position,  is  it  not? Yes,  Sir, 

but  I think  the  difficulty  goes  even  further 
because  there  is  a very  general  view 
amongst  business  men  that  if  a particular 
object  is  not  covered  by  the  objects  clause 
of  the  parent  company  you  can  get  round 
the  matter  by  forming  a subsidiary  com- 
pany, and  no  one  bothers  to  enquire 
whether  the  objects  of  the  subsidiary 
company  are  within  the  objects  of  the 
parent  company. 

2055.  Then  the  parent  company  will 
have  power  to  invest,  will  it  not,  in  shares, 
securities  and  so  forth,  and  so  in  exercise 
of  that  power  it  can  take  control  of  a 
subsidiary  company  and  become  its  hold- 
ing company  by  acquiring  all  its  shares  ? 
But  is  not  the  power  to  invest  con- 
ferred by  the  memorandum  usually  a 
power  to  invest  in  companies  having 
objects  similar  to  those  of  the  parent 
company? 

2056.  I think  there  must  be  some  limit 

on  it. 1 think  that  is  so. 

2057.  But  that  is  a possible  way  of 

getting  round  difficulties  of  this  kind  ? 

Yes,  I think  in  most  cases  it  is  an  improper 
way  because  the  objects  of  the  subsidiary 
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company  are  not  within  the  objects  of 
the  parent  company.  Unfortunately  the 
general  view  is  that  it  can  be  done  that 
way. 

2058.  I think  we  have  your  answer  on 
that  question.  Then  the  next  point 
relates  to  the  issue  of  shares.  Some 
witnesses  have  suggested  that  at  all  events 
in  cases  where  an  increase  in  the  author- 
ised capital  of  the  company  is  concerned 
the  shares  in  question  (apart  from  small 
quantities  required  for  example  to  qualify 
a director  or  to  meet  the  company’s 
obligations  to  a pension  fund)  should, 
unless  the  company  in  general  meeting 
otherwise  determines,  be  offered  in  the 
first  instance  to  the  existing  shareholders 

pro  rata. Mr.  Hogg : That  would 

entirely  destroy  the  powers  of  directors  to 
carry  on  their  business  in  so  far  as  they 
might  want  to  buy  another  company  and 
pay  partly  in  cash  and  partly  in  shares. 
There  again  if  the  members  of  the  pur- 
chasing company  had  first  to  be  consulted, 
the  whole  transaction  probably  would  go 
off.  The  protection,  Sir,  is  the  Stock 
Exchange.  If  the  shares  are  to  be  quoted, 
the  Stock  Exchange  do  insist  on  a circular 
to  all  the  shareholders  setting  out  the  facts 
about  the  company  that  is  being  bought, 
the  profits,  the  assets,  the  net  assets,  and 
why  it  is  being  bought.  If  the  company 
cannot  issue  shares  then  of  course  we 
stultify  our  own  recommendation  that  a 
company  can,  and  the  directors  shall  have 
power  to,  manage  the  business  of  the 
company  in  every  way. 

2059.  Of  course  the  directors’  powers 
are  conferred  by  the  articles  of  association 
of  the  company  and  are  capable  of  being 
altered  by  special  resolution.  But  the 
position  I am  envisaging  is  the  position 
in  which  the  directors  want  to  issue  shares 
for  cash.  They  may  want  the  cash  for 
additional  working  capital  or  for  the 
acquisition  of  some  particular  asset,  but 
they  want  cash.  The  suggestion  made, 
rightly  or  wrongly,  is  that  the  proper  thing 
for  the  directors  to  do  where  an  important 
proportion  of  the  total  share  capital  was 
being  issued  for  cash  would  be  to  offer 
the  shares  in  the  first  instance  to  the 
shareholders  pro  rata  according  to  their 
holdings ; the  object  of  that  being  of  course 
to  protect  the  shareholders  from  having 
their  shares  watered  down  by  an  issue  of 


shares  to  outsiders.  One  can  imagine  the 
shareholders  might  say  it  was  only  fair 
that  they  should  get  a chance  of  sub- 
scribing for  these  shares. We  would 

agree  entirely  with  that,  Sir. 

2060.  But  then  one  has  to  recognise 
that,  if  one  accepts  that,  it  would  be  the 
case  that  directors,  when  they  had  in  mind 
some  proposition  involving  the  issue  of 
shares  which  was  inconsistent  with  a pro 
rata  offer  to  the  shareholders,  would  then 
have  to  go  to  the  shareholders  for  their 

consent. We  entirely  agree  that  an 

issue  for  cash  should  be  offered  pro  rata 
to  existing  shareholders;  but  in  the  case 
of  shares  issued  as  part  consideration  for 
another  business  we  submit  that  the  direc- 
tors should  have  power  to  issue  those 
without  reference  to  the  shareholders. 

2061 . The  two  kinds  of  cases  are  rather 
difficult  to  distinguish,  are  they  not  ? One 
can  see  that  if  the  transaction  was  the 
purchase  of  assets,  the  shares  being  issued 
at  so  much  to  be  satisfied  in  assets,  then 
there  could  be  no  question  of  pro  rata 
offering  because  there  would  be  no  shares 

issued  for  cash? That  is  so,  Sir.  The 

mischief  that  is  being  aimed  at  is  the 
directors  allotting  themselves  shares  for 
cash  and  not  offering  them  to  the  share- 
holders; I think  that  is  the  mischief  that 
prompts  the  suggestion  which  you  have 
put  to  us,  but  that  does  not  apply  in  the 
case  of  buying  another  business  and 
paying  part  of  the  consideration  by  the 
issue  to  the  vendors  of  fully-paid  shares. 

2062.  Mr.  Brown’.  Might  I ask  whether 
the  witnesses’  views  there  are  irrespective 
of  size,  and  if  the  capital  were  to  be 
doubled  by  such  an  operation  would  that 

still  in  your  view  be  approved? In 

practice  as  a principle  I think  we  submit 
that  the  directors  are  carrying  on  the 
business  as  honest  men,  and  we  think 
that  it  would  make  business  extremely 
difficult  if  they  had  to  consult  their  share- 
holders, however  big  the  transaction. 

2063.  Chairman:  Is  not  the  real  distinc- 
tion between  an  issue  for  cash  and  an 
issue  for  a consideration  other  than  cash, 

to  wit  the  assets  of  the  business? 

That  is  so,  Sir. 

2064.  In  the  former  case  you  are  going 
to  spend  the  cash  on  acquiring  a business, 
but  your  own  members’  cash  is  as 
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suitable  for  that  purpose  as  anyone  else’s 
cash.  It  is  not  inconsistent  with  the  pro 
rata  suggestion  that  you  should  expend 
the  cash  when  you  have  got  it  on  buying 

a new  business  ? We  would  like  to  put 

it  that  the  pro  rata  operation  should  only 
apply  to  an  issue  for  cash;  what  is  done 
with  the  cash  has  nothing  to  do  with  it. 

2065.  I think  we  have  now  cleared  that 
up.  The  next  point  is  the  question  of  loans 
by  the  company  otherwise  than  in  the 
ordinary  course  of  business,  that  is 

heading  5 (e). May  I amplify  our 

recommendation.  This  comes  from  an 
actual  instance  on  which  I am  advising. 
A small  syndicate  bought  51  per  cent,  of 
the  shares  of  a rubber  company  for  cash 
and  shares.  That  rubber  company  had 
over  £300,000  of  money  at  the  bank. 
The  syndicate,  having  got  51  per  cent,  of 
the  shares,  then  called  for  the  resignation 
of  all  the  directors  and  officers,  and  the 
auditors,  put  in  a completely  new  control 
and  within  a few  weeks  that  £300,000  had 
been  lent  to  friends  and  associated  com- 
panies of  the  syndicate  and  was  lost 
eventually.  That,  Sir,  is  the  mischief  that 
we  are  trying  to  cure.  The  difficulty  is 
how  to  do  so  without  restricting  business 
unnecessarily. 

2066.  If  there  had  been  in  force  a 
provision  that  loans  otherwise  than  in  the 
ordinary  course  of  business  should  require 
the  consent  of  the  company  in  general 
meeting,  there  is  no  doubt,  is  there,  that 
in  the  example  you  gave  the  loans  in 

question  would  be  covered? Except 

of  course  the  company  in  annual  general 
meeting  would  have  ratified  the  loans 
because  the  syndicate  had  51  per  cent,  of 
the  shares. 

2067.  That  was  a matter  of  control. 
But  still  that  would  not  absolve  them, 
would  it,  from  calling  a meeting  so  that 
the  shareholders  could  express  their  views 

upon  it  ? Quite,  Sir.  But  the  minority 

would  have  been  out-voted  and  no  better 
off,  except  that  they  would  have  been 
warned. 

2068.  That  may  be,  yes. If  it  were 

provided  that  in  such  circumstances  the 
directors  should  be  liable — personally 
liable  for  money  improperly  lent  or  money 
lent  not  in  the  ordinary  course  of  business 
— that  would  meet  the  position. 


2069.  Whichever  way  you  look  at  it 

the  money  would  have  gone? That  is 

so,  Sir.  We  have  tried  to  meet  that 
by  another  recommendation,  that  where  a 
company  gets  51  per  cent,  control  the 
49  per  cent,  should  have  the  right  to 
insist  that  they  are  taken  over  as  well. 
That  is  the  recommendation  we  are 
making  which  would  of  course  deal  with 
this  point  at  the  same  time  if  it  were 
accepted. 

2070.  If  a man  who  bought  51  per  cent, 
were  saddled  with  all  the  others  whether 
he  wanted  them  or  not,  might  that  not 

put  a stop  to  many  take-over  bids? 

To  some  extent  it  would,  Sir,  but  in 
real  life  take-over  bidders  want  at  least 
75  per  cent.;  in  practice  they  usually 
try  to  get  90  per  cent,  so  that  they  can 
compulsorily  purchase  the  remaining  10 
per  cent.  It  is  not  good  business  to  have 
an  interest  in  a company  with  49  per  cent, 
outside  interest. 

2071.  But  it  is  a strong  thing  to  put 
the  bidder  under  an  obligation  to  buy  all 
the  rest,  and  it  is  a strong  thing  I think 
to  put  all  the  rest  at  the  risk  of  being 

bought  out  by  the  bidder. 1 do  not 

think,  Sir,  in  real  life  it  would  stop 
business.  I think  that  all  the  honest 
take-over  bids  would  go  on  just  the  same; 
it  is  the  dishonest  ones  which  would  be 
caught. 

2072.  What  you  are  really  saying  is 

this,  that  in  an  example  of  the  kind  you 
gave  really  the  only  remedy  would  be  for 
the  bidder  to  take  over  the  whole  of  the 
issued  share  capital;  then  he  could  do 
what  he  pleased? Yes  Sir,  or  alter- 

natively directors  should  be  personally 
responsible  for  money  lost  by  improper 
lending,  and  let  the  Court  decide  whether 
or  not  a loan  is  a proper  regular  loan. 

2073.  Mr.  Watson : Would  your  sug- 
gestion go  so  far  as  to  recommend  that 
where  a company  now  holds  51  per  cent, 
of  another  it  should  be  compelled  after 
the  passing  of  the  new  Act  to  acquire  the 

balance? Our  recommendation  would 

only  apply  to  situations  arising  after 
the  passing  of  the  Act. 

2074.  There  are  many  such  situations 

in  existence  to-day,  are  there  not? 

There  are  a few  definitely,  but  the  damage 
is  already  done  I think;  the  money  has 
gone. 
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20~5.  Professor  Cower : As  I under- 
stand it.  you  want  the  minority  to  have 
the  option  of  being  bought  out ; but  you 
do  not  want  to  extend  to  the  acquirer, 
if  he  has  as  little  as  51  per  cent.,  a com- 
pulsory right  of  acquisition  of  the 

minority,  do  you? No,  the  minority 

should  have  the  right  to  sell  their  shares 
to  the  offeror  if  they  so  wish. 

2076.  Chairman:  I was  not  sure  as  to 
whether  it  was  intended  to  work  the  other 

way  as  well? No,  my  Lord.  If  the 

minority  shareholder  is  satisfied  to  stay 
in.  there  is  no  more  to  be  said,  but  he 
should  have  the  right  to  protect  himself. 

2077.  You  say,  unless  the  difficulty  is 

disposed  of  in  that  way,  you  think  the 
question  of  improper  loans  should  be  a 
matter  in  respect  of  which  the  directors 
could  be  made  personally  liable  for  any 
loss? Yes,  Sir. 

2018.  Under  heading  6 on  page  5 of 
your  memorandum  you  deal  with  a 
different  topic.  It  concerns  directors 
convicted  of  offences  involving  fraud  or 
dishonesty.  You  suggest  that  no  person 
shall  act  as  a director  if  he  has  previously 
been  convicted  of  an  offence  involving 
fraud  or  dishonesty  unless  by  leave  of  the 
Court.  We  already  have  section  188  of 
the  Companies  Act  which  I think  goes 
some  way  towards  covering  your  sug- 
gestion. That  provides  as  follows: — 
“(1)  Where— 

(a)  a person  is  convicted  on  indict- 
ment of  any  offence  in  connection  with 
the  promotion,  formation  or  manage- 
ment of  a company;  or 
ib)  in  the  course  of  winding  up  a 
company  it  appears  that  a person — 

<i)  has  been  guilty  of  any  offence 
for  which  he  is  liable  (whether  he  has 
been  convicted  or  not)  under  section 
three  hundred  and  thirty-two  of  this 
Act;  or 

(ii)  has  otherwise  been  guilty,  while 
an  officer  of  the  company,  of  any 
fraud  in  relation  to  the  company 
or  of  any  breach  of  his  duty  to  the 
company; 

tire  Court  may  make  an  order  that  that 
person  shall  not,  without  the  leave  of  the 
Court,  be  a director  of  or  in  any  way 
whether  directly  or  indirectly,  be  con- 
cerned or  take  part  in  the  management 


of  a company  for  such  period  not  exceed- 
ing five  years  as  may  be  specified  in  the 
order.”. 

That  goes  some  way  towards  meeting 

your  suggestion,  does  it  not? Mr. 

Tracey:  I do  not  think  it  covers  fraud 
generally;  it  covers  fraud  only  in  relation 
to  a company. 

2079.  Your  recommendation  extends  to 

any  offence  involving  fraud  or  dishonesty 
and  not  merely  fraud  in  the  promotion  or 
formation  of  a company? Yes. 

2080.  Professor  Gower:  Your  recom- 
mendations do  go  further  than  that, 
because  section  188  only  operates  if  the 
Court  chooses  to  make  an  order.  In 
practice  nobody  asks  the  Court  to  make 
an  order  and  no  order  is  ever  made.  You, 
I understand,  want  the  disability  to  flow 
automatically  from  the  conviction  on  any 

offence  involving  fraud? 1 would 

agree  with  that,  leaving  it  to  the  individual 
to  apply  to  the  Court  to  have  the  bar 
lifted. 

2081.  Chairman:  It  puts  the  onus  the 

other  way? Yes. 

2082.  Of  course,  whichever  way  you 

put  it  the  Court  has  power  to  lift  the 
disability  as  I understand,  but  anyhow 
there  has  been  a further  suggestion  made 
by  the  Board  of  Trade  which  may  come 
nearer  to  what  you  would  like  to  see. 
The  suggestion  is  that  section  188  should 
be  extended  so  as  to  empower  the  High 
Court  to  disqualify  any  person  convicted 
of  an  offence  involving  fraud  or  dis- 
honesty, whether  in  connection  with  a 
company  or  not,  and  that  the  power  to 
disqualify  should  cover  acting  as  a 
voluntary  liquidator.  That  covers  your 
point  that  fraud  or  dishonesty  need  not 
necessarily  be  connected  with  a company. 
On  the  other  hand,  it  does  not  make  the 
disqualification  automatic,  subject  to  the 
success  of  any  application  by  the  indi- 
vidual to  be  excused  the  penalty. 

Mr.  Hogg:  That  is  so.  Sir.  We  would 
prefer  it  to  be  an  automatic  embargo 
with  a right  to  appeal. 

2083.  Then  he  has  to  show  cause  why 

he  should  be  allowed  to  act  as  a director 
again? That  is  so,  Sir. 

2084.  Then  the  next  point  concerns 
non-voting  shares,  which  is  heading  7, 
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and  I think  you  would  not  be  in  favour  of 

abolishing  non-voting  shares? That 

is  so,  provided  that  on  all  documents 
they  were  described  as  non-voting  shares. 

2085.  You  see  no  sufficient  reason  for 

abolishing  them  as  long  as  they  are 
clearly  designated  for  what  they  are  on  the 
transfer  or  certificate. Transfer,  certi- 

ficate and  balance  sheet;  not  in  circulars 
of  course,  but  in  all  statutory  documents. 

2086.  Then  what  is  your  view  on  this 
proposal?  It  is  to  the  effect  that  non- 
voting shares  should  be  given  a right 
of  voting  on  particular  matters  or  in 
particular  circumstances;  for  example, 
on  a resolution  to  wind  up  or  in  the  event 
of  no  dividend  being  paid  for,  say,  three 
years.  What  would  you  say  to  that? 
It  is  by  analogy  as  it  were  to  the  com- 
monest form  of  rights  of  preference 
shares;  the  preference  shareholder  has 
no  vote  except  on  certain  matters  inclu- 
ding modification  of  his  rights  or  the 
winding  up  of  the  company,  or  if  the 
dividend  has  not  been  paid  for  a certain 

length  of  time. Mr.  Tracey:  Sir,  to 

give  a non-voting  share  the  right  to  vote 
when  the  dividend  has  been  passed  for  a 
period  of  time  is  going  too  far.  The 
shareholder  can  look  after  himself  in 
deciding  whether  to  subscribe  for  the 
shares  or  not.  The  members  of  the 
Association  would  be  in  favour  of  voting 
rights  in  the  case  of  liquidation  or  any 
resolution  affecting  the  rights  of  those 
particular  shares  including  the  alteration 
of  objects,  by  analogy  to  preference 
shares,  but  leaving  out  the  question  of 
voting  where  the  dividend  had  been 
passed  for  any  length  of  time. 

2087.  Then  there  is  a suggestion  that 
the  non-voting  shareholder,  although  not 
entitled  to  vote,  should  have  the  right  to 
receive  notice  of  and  attend  at  the 
meetings  of  the  company.  I do  not 
think  a right  to  speak  is  suggested,  but 
it  has  been  suggested  that  it  would  be 
right  that  these  people  as  members, 
although  they  cannot  vote,  should  be  able 
to  go  to  the  meeting  and  hear  what  is 
going  forward.— — Mr.  Hogg:  That,  Sir, 
is  a very  good  idea;  we  would  support 
that. 

2088.  Next  may  we  turn  to  your  sugges- 
tion about  cumulative  voting  for  directors. 


I think  that  is  a fascinating  suggestion, 
but  one  might  start  with  this  proposition, 
might  not  one,  that  it  would  be  clearly 
wrong  to  adopt  that  system  in  so  far  as 
it  operated,  if  it  did  operate,  to  give 
control  of  the  board  to  a minority  in 
voting  power  of  the  members  of  the 
company.  I should  have  thought  that 

that  could  not  be  right? Mr.  Tracey: 

Provided  the  minority  were  zealous  I do 
not  see  why  the  minority  should  not  be  in 
control,  if  they  happened  to  be  zealous, 
and  the  majority  did  not  look  after  itself. 

2089.  They  would  have  a race  as  to 

who  was  to  appoint  directors  first? 

The  majority  might  simply  not  exercise 
their  rights.  I do  not  see  why  in  those 
circumstances  the  minority  should  not 
obtain  control. 

2090.  That  is  your  view,  but  the  other 
view  is  tenable,  is  it  not,  that  the  reason- 
able thing  is  that  the  people  who  are  in 
the  majority  as  shareholders  should  also 

be  in  the  majority  on  the  board? 

Provided  they  are  equally  diligent. 

2091.  I think  in  your  memorandum  on 
the  subject  it  is  submitted  that  in  certain 
exceptional  circumstances  it  would  be 
possible  for  the  minority  to  gain  control? 

Mr.  Hogg:  That  is  so,  Sir,  it  could 

happen,  but  in  the  United  States  this 
practice  is  very  common  and  has  been 
found  to  work  extremely  well. 

2092.  There  is  this  about  it,  that  it 
would  enable  the  minority  to  secure  some 
degree  of  representation  on  the  board? 
That  is  so.  Sir. 

2093.  Would  there  be  much  practical 
value  if  they  were  always  in  the  minority? 

Yes,  Sir.  Their  director  would  know 

what  was  going  on  and  would  be  able  to 
take  part  in  all  the  discussions  at  board 
meetings.  At  board  meetings  there  is  no 
such  thing  recognised  as  a director 
representing  anybody  in  particular.  They 
are  directors  as  a body  for  the  share- 
holders of  the  company  as  a body,  and 
the  director  who  had  been  put  on  the 
board  by  the  minority  would  be  able  to 
exercise  all  the  same  powers  as  the  other 
directors  and  the  chairman,  excepting 
the  casting  vote,  and  that  would  be  a very 
valuable  right. 
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2094.  I think  that  must  be  so. ;My 

colleague  says  that  of  course  if  he  is  a 
very  strong  personality  he  may  well  be 
able  to  talk  the  others  round  to  his  point 
of  view. 

2095.  But  arrangements  of  this  kind 

would  not  be  necessary  in  the  case  of  a 
company  carrying  on  its  business  in 
harmony,  would  it? That  is  so,  Sir. 

2096.  Would  not  that  cover  a very 
high  proportion  of  all  companies?— — 
Yes,  Sir,  excepting  in  private  companies. 
There  is  undoubtedly  a great  deal  of 
manoeuvring  on  the  boards  of  many 
private  companies  because  the  board 
are  appointed  by  the  family  as  a rule, 
and  that  frequently  means  quarrels.  But 
in  public  companies  99  per  cent,  of 
boards  meet  perfectly  happily,  and  the 
question  of  who  represents  whom  does 
not  arise. 

2097.  In  some  of  those  cases  might  not 
the  introduction  of  a system  of  propor- 
tional representation  in  the  appointment 
of  directors  lead  to  disharmony  rather 

than  unity? Not  necessarily.  Sir. 

That  would  depend  entirely  on  the 
personality  of  the  chairman.  If  the 
chairman  is  competent  and  tactful,  in 
practice  all  these  difficulties  are  usually 
smoothed  over,  but  it  must  be  wrong  for 
an  important  body  of  shareholders  to  be 
completely  disenfranchised. 

2098.  I certainly  see  the  force  of  that 
argument.  How  would  you  think  of 
putting  such  a provision  as  this  into 
effect?  Would  you  put  it  in  the  articles  of 
association,  or  would  you  make  it  a 
statutory'  obligation  which  ought  to  be 
valid  whether  it  was  in  the  articles  of 

association  or  not? No,  Sir,  I should 

leave  it  as  an  alternative;  a company 
should  be  able  to  adopt  the  present  system 
or  cumulative  voting,  and  the  articles  of 
association  must  say  which,  so  that  any 
shareholder  would  know  when  he  bought 
the  shares  how  voting  would  be  conducted. 

2099.  If  every  shareholder  knew  when 
he  bought  his  shares,  how  much  simpler 
everything  would  be,  but  they  come 
wringing  their  hands  and  saying — “ I 
never  looked  at  the  articles,  I did  not 
know  this  company  had  proportional 

representation.” Then  they  have  lost 

their  remedy  if  they  do  not  bother  to  look 


at  the  articles.  But  the  financial  records 
at  which  an  investor  looks  always 
mention  all  the  relevant  facts,  such  as 
capital,  directors,  auditors,  bankers,  and 
they  also  do  show  voting,  and  so  you  can 
look  at  the  Exchange  Telegraph  card 
and  see  whether  voting  is  by  head  or 
cumulative  and  make  your  decision 
accordingly. 

2100.  That  rather  suggests  an  ideal 
shareholder,  and  of  course  this  is  one  of 
the  basic  difficulties  in  a discussion  such 
as  we  are  faced  with  here.  How  far  are 
you  going  to  make  concessions  to  the 

weakness  of  human  nature? 1 do  not 

think  we  can  make  concessions  here.  Sir. 

I agree  that  90  per  cent,  of  investors 
probably  do  not  look  at  anything  beyond 
the  price  and  what  the  broker  tells  them. 
But  this  system  operates  in  America  very 
well,  and  it  does  mean  that  minority 
shareholders  can  always  be  sure  that 
they  will  at  least  have  one  director  on  the 
board,  and  that  is  the  ideal  that  we  are 
aiming  at. 

2101.  The  point  does  remain  that  if 

the  majority  of  the  shareholders  are 
stupid,  lazy  or  lethargic  they  may  find 
control  slipping  from  their  hands  on  the 
board.  But  you  would  accept  that  as 
part  of  the  system? That  is  so.  Sir. 

2102.  I think  that  is  all  I want  to  ask 
you  about  that,  except  for  points  on  the 
existing  legislation.  I understand  that 
this  system  would  only  work  when  all 
the  directors  are  voted  for  on  the  same 

occasion,  is  that  right? Yes,  you  might 

get  a different  result  if  it  is  staggered  in 
the  sense  that  say  one-third  retire  each 
year. 

2103.  Section  183  provides  at  present 

• that  the  appointment  of  each  director  is 
to  be  voted  on  separately.  That  would 
defeat  you,  would  it  not,  because  the 
majority  and  the  minority  would  cast 
their  votes  seriatim,  and  the  minority 
could  be  out-voted  every  time? Yes. 

Mr.  Tracey : Theoretically  this  diffi- 
culty about  appointment  can  be  overcome 
by  dividing  the  shares  into  two  classes. 

2104.  Your  point  would  be  the  system 

of  retirement  by  rotation  and  so  on  would 
have  to  be  moulded  to  suit  the  propor- 
tional representation  method;  that  is  what 
it  comes  to? Mr.  Hogg : Yes,  Sir. 
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2105.  The  other  point  is  that  under  the 

present  Act  by  section  1 84  there  is  a power 
of  removing  any  director  at  any  time  by 
an  ordinary  resolution.- Yes,  Sir. 

2106.  So  that  proportional  representa- 

tion could  be  appointing  directors  and  at 
the  same  time  section  184  could  be  re- 
moving them? 1 think,  Sir,  that  section 

would  also  have  to  be  adjusted. 

2107.  That  must  be  the  answer  if  you 

are  suggesting  a new  system.  You  must 
assume  that  if  it  is  acceptable  it  will  be 
fitted  into  the  existing  legislation  by  what- 
ever amendments  may  be  necessary. 

Yes,  Sir. 

2108.  I think  that  is  all  the  questions  I 
have  on  cumulative  voting.  Then,  next, 
the  much  debated  section  210,  protection 
of  minorities.  We  had  some  interesting 
evidence  from  the  Registrar  of  Companies, 
and  I think  it  shows,  if  I may  say  so,  that 
your  view  of  the  section  is  unduly 
pessimistic.  Perhaps  you  might  be  interes- 
ted to  hear  the  figures.  He  has  told  us 
that  there  have  been  58  petitions  under  the 
section  since  1948,  of  which  34  could  be 
considered  successful  in  some  degree  for 
the  petitioners;  and  that  many  other  cases 
must  have  been  settled  without  reaching 
the  courts.  He  also  gave  his  opinion  that 
since  the  decisions  in  the  cases  of  Meyer 
(in  Scotland)  and  Harman  (in  England), 
which  had  shown  that  the  section  was 
intended  to  be  widely  construed,  the 
section  would  prove  even  more  valuable. 
So  he  thinks  it  is  performing  a valuable 

service  as  it  is. Mr.  Tracey : I would 

not  have  thought  the  figures  justified  the 
conclusion — 58  in  12  years;  that  is  five 
a year,  very  few  indeed. 

2109.  You  would  expect  more? 

When  we  discussed  this  in  our  Association 
there  was  a general  feeling  that  the  present 
situation  was  unsatisfactory.  There  were 
a large  number  of  professional  people 
present  who  had  taken  advice  and  for 
various  reasons  which  they  gave  it  had  not 
been  possible  to  proceed  in  any  of  the 
cases  which  they  had  in  mind.  They  far 
exceeded  58 — indeed  they  ran,  I should 
imagine,  into  several  hundreds.  In  fact, 
one  member  expressed  the  view  that  the 
oppression  of  minorities  was  something 
which  was  inherent  and  occurred  at  some 
time  or  another  in  the  case  of  practically 
every  private  company  in  the  country. 
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2110.  In  a sense  every  company  must 

have  a majority  and  a minority,  must  it 
not,  and  if  there  is  any  difference  between 
the  majority  and  the  minority  the  view  of 
the  majority  must  prevail,  unless  it  is  a 
fraud  on  the  minority  in  the  sense  in  which 
fraud  is  used  in  company  law;  that  is  the 
position,  is  it  not  ? Mr.  Hogg’.  Yes,  Sir. 

2111.  So  one  cannot  in  all  cases  hope 

to  please  the  minority. May  I give  you 

a very  simple  example  of  what  does 
happen?  In  a very  large  number  of 
private  companies  they  are  family  com- 
panies and  the  second  or  third  generation 
are  on  the  board.  They  are  usually 
members  of  the  family  and  they  usually 
quarrel,  and  at  the  end  of  the  year  the 
directors  will  say — “ We  are  only  going  to 
pay  a dividend  of  5 per  cent.,  that  is  quite 
enough  for  them”  (i.e.,  shareholders) — 
which  they  do,  and  then  vote  themselves 
enormous  remuneration.  That  goes  on 
all  over  the  country  in  private  com- 
panies. Every  professional  accountant 
knows  this  in  his  own  office.  That,  Sir, 
is  really  the  mischief  we  are  trying  to  heal. 

2112.  Of  course,  you  have  got  to  take 
into  account  what  salaries  are  enormous 
salaries,  have  you  not?  Take  the  case 
where  one  brother  dies  and  the  two 
survivors  carry  on  the  business.  They 
give  their  whole  time  and  attention  to  the 
business.  If  they  take  remuneration 
which  is  reasonable  for  the  job  one  could 
hardly  say  they  had  acted  outrageously. 

That  would  be  perfectly  fair.  Sir,  if 

it  was  the  rate  for  the  job;  what  really 
happens  is  that  it  is  often  the  balance  of 
the  profits. 

Mr.  Tracey : There  is  no  reason  at 
all  why  the  remuneration  should  not  con- 
sist of  a basic  salary  and  a commission 
or  bonus,  depending  on  profits,  because 
the  directors  are  not  successful  in  their 
efforts  unless  they  produce  profits  ulti- 
mately. The  man  may  be  a very  able  man, 
but  he  is  not  entitled  to  be  paid  a very 
large  salary  unless  he  has  contributed  to 
the  profits  of  the  business.  The  whole 
purpose  of  the  exercise  is  profits. 

2113.  If  he  fails  to  do  that  I suppose 
you  would  say  the  proper  course  is  to 

wind  the  company  up? No,  we  are 

very  much  opposed  to  the  solution  of 
winding  up ; we  think  winding  up  is  not 
a satisfactory  solution.  We  think  the 
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minority  should  be  protected  in  some 
way  by  application  to  the  Court.  It  is  a 
question  of  how  far  the  Court  is  prepared 
to  go  in  intervening  in  the  affairs  of  a 
company.  What  we  envisage  here  is  that 
there  should  be  a statement  by  the 
people  complaining,  that  the  board 
should  put  their  point  of  view,  and  that 
some  interval  or  adjournment  should  be 
allowed  in  the  hope  that  the  parties  would 
arrive  at  a solution  in  which  an  order 
could  be  made  by  the  Court  with  consent. 
We  thought  if  the  Court  had  power  to 
order  directors  to  attend  personally  it 
would  have  a very  chastening  effect  on 
directors  who  were  insensitive  to  the  claims 
of  minority  shareholders. 

2114.  This  all  comes  back  to  section 

210,  does  it  not? Mr.  Hogg:  Yes,  Sir. 

2115.  There  have  been  a number  of 
suggestions  made  for  widening  the  scope 
of  that  section;  one  particular  suggestion 
being  the  removal  of  the  criterion  of 
winding  up.  That  is  one  of  the  criticisms 
I think,  is  it  not,  that  the  applicant  has 
to  make  out  a case  under  which,  apart 
from  hardship,  a winding  up  order 

could  be  made? Mr.  Tracey:  To  go 

back  to  the  original  point,  I think  the 
members  of  our  Association  would  like 
to  make  it  clear  that  they  think  there  are 
a very  large  number  of  cases  which  need 
attention,  far  exceeding  the  number 
known  to  the  Registrar. 

2116.  There  seems  to  be  a fairly 

commonly  held  view  that  these  two 
decisions  of  Meyer  and  Harman  have 
tended  materially  to  widen  the  scope  of 
the  section.  Have  you  considered  those 
cases? No,  Sir,  I cannot  say  I have. 

2117.  The  upshot  of  this  is  that  you  are 

in  favour  of  a wider  and  a more  frequently 
applied  section  210;  that  is  what  it  really 
comes  to? Yes,  Sir. 

2118.  Then  I think  we  can  pass  from 
that.  The  next  is  heading  9,  protection  of 
special  classes  of  shares.  You  suggest 
that  where  there  are  preference  shares 
with  no  modification  of  rights  clause  in 
the  articles  of  association,  articles  4 and  5 
of  Table  A should  apply.  That  suggestion 
has  been  made  by  other  people,  and  the 
Committee  has  it  under  consideration. 
But  there  is  another  point  I think 
germane  to  that.  Do  you  think  that 


section  23  should  be  amended  so  as  to 
make  rights  attached  by  the  memorandum 
of  association  alterable  in  the  same  way 
as  rights  attached  by  the  articles?  You 
remember,  section  23  allows  alteration 
of  the  memorandum  with  respect  to 
matters  which  could  have  been  contained 
in  the  articles,  but  expressly  excepts 
rights  attached  to  special  classes  of  shares 
by  the  memorandum.  So  the  present 
position  is  you  have  to  get  a scheme  of 

arrangement  in  such  cases. 1 should 

have  thought  it  was  an  added  convenience 
to  be  able  to  alter  the  rights  attached  by 
the  memorandum  as  well  as  the  rights 
attached  by  the  articles. 

2119.  Of  course  the  opposite  view  is 
that  the  rights  were  attached  by  the 
memorandum  in  the  hope  that  they 
could  never  be  altered.  That  is  the  other 

side  of  the  question. Yes,  Sir,  though 

I think  that  is  a distinction  which  is  not 
generally  understood  by  the  public,  and 
therefore  it  does  not  serve  any  useful 
purpose,  because  they  do  not  understand 
the  difference. 

2120.  But  if  a shareholder  has  a right 
and  does  not  know  of  it  is  that  any 

justification  for  taking  the  right  away  ? 

I am  not  suggesting  alteration  should  be 
made  in  existing  cases.  But,  for  the 
future,  I think  unchangeable  rights  of  this 
kind  are  inconvenient  and  that  our  pro- 
posals would  give  adequate  protection  to 
special  classes  of  shareholders. 

2121.  The  practical  position  is  that 
sometimes  it  is  reasonable  and  proper  to 
modify  the  rights  attached  by  the 
memorandum  and,  as  the  law  now  stands, 
you  have  got  to  do  it  by  a scheme  of 
arrangement;  this  of  course  involves 
going  to  the  Court,  and  involves  expense 
too,  but  it  does  protect  the  holder  of 
the  shares  whose  rights  are  defined  in  the 

memorandum. Supposing  in  future 

rights  attached  by  the  memorandum 
could  be  altered  in  the  same  way  as 
rights  attached  by  the  articles,  you  would 
still  need  the  shareholders’  consent  to  do 
it.  The  shareholder  is  still  protected 
because  he  can  vote  against  it  if  he  wishes. 

2122.  You  mean  there  would  be  the 

protection  of  the  separate  meeting? 

If  the  modification  of  rights  clause  applied 
to  the  rights  attached  by  the  memorandum 
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as  well  as  the  rights  attached  by  the 
articles  the  shareholders’  consent  to 
modify  these  rights  would  still  be  needed. 

2123.  Then  we  can  sum  this  up  by 
saying  that  in  your  view  the  ordinary 
modification  of  rights  clauses,  such  as 
articles  4 and  5 of  Table  A,  give  share- 
holders all  the  protection  they  could 
reasonably  demand.  Would  that  fairly 

sum  up  your  view? Mr.  Hogg : Yes, 

Sir. 

2124.  So  that  there  is  no  objection  to 
making  the  rights  attached  by  the 

memorandum  alterable? Mr.  Tracey : 

None,  provided  shareholders’  consent  is 
still  required. 

2125.  Then  the  next  point  is  about 
Board  of  Trade  inspectors,  and  you  point 
out  the  importance  of  speed  in  coming 
into  action.  Would  you  agree  that,  while 
speed  is  very  important,  the  mere  fact 
that  the  appointment  of  an  inspector 
has  been  made  is  likely  to  damage  the 
credit  and  reputation  of  the  company? 
Mr.  Hogg\  Yes,  Sir,  I agree  to  that. 

2126.  And  might  it  not  follow  from 
that  that  something  in  the  nature  of  a 
prima  facie  case,  or  at  all  events,  some- 
thing more  than  a mere  ex  parte  un- 
supported statement  should  be  required 

before  an  appointment  is  made? That 

is  so.  Sir.  All  we  are  suggesting  is  that 
the  machinery  should,  in  practice,  be 
speeded  up  as  quickly  as  possible.  At  the 
moment  it  does  seem  an  awful  long  time 
before  anything  happens.  I am  not 
saying  the  time  has  not  been  well  spent, 
but  it  should  be  treated  as  a matter  of 
extreme  urgency. 

2127.  Of  course  a factor  which  tends 

to  take  up  time  is  the  examination  of 
whatever  material  there  is  against  the 
appointment  of  an  inspector? True. 

2128.  I have  no  doubt  the  Board  of 

Trade  are  doing  the  best  they  can. 1 

am  sure  they  are. 

2129.  But  that  might  possibly  be 

improved  upon? Yes,  Sir. 

2130.  The  next  point  is  one  of  con- 
siderable importance  and  it  has  been 
much  discussed,  and  that  is  the  disclosure 
of  beneficial  interests  in  shares.  You 
share  the  view  of  many  other  people  that 
it  would  be  most  desirable  to  have 


machinery  for  the  disclosure  of  beneficial 
interests  if  practical  machinery  could  be 
devised? Yes,  Sir. 

2131.  But  you  agree  that  the  practical 

difficulties  are  considerable? Yes,  Sir. 

2132.  The  suggestion  you  make,  as  I 

understand  it,  puts  the  onus  on  the 
beneficial  owner  to  make  the  disclosure 
to  the  directors  so  soon  as  he  has  become 
beneficial  owner  of  more  than  10  per  cent, 
of  any  class  of  share? Yes,  Sir. 

2133.  That  I think  resembles  one  of  the 
recommendations  in  the  Cohen  Commit- 
tee’s Report,  with  the  substitution  of 
10  per  cent,  for  1 per  cent.  One  is 
attacking  the  beneficial  owner,  not  the 
nominee  holder ; but  where  is  the 
beneficial  owner’s  name  to  be  found; 

where  is  his  name  written? Nowhere, 

Sir,  but  the  onus  is  on  him  to  approach 
the  company.  The  fact  that  he  has  put 
his  shares  in  the  name  of  a bank  hides  it 
as  far  as  the  company  is  concerned,  but 
if  anyone  has  bought  10  per  cent,  or  more 
of  the  capital  on  the  Stock  Exchange,  he 
should  have  a duty  to  advise  the  company 
that  he  has  done  so. 

2134.  But  if  the  company  does  not 
know  who  he  is  and  the  directors  have  no 
means  of  finding  out  who  he  is,  it  would 

be  difficult  to  enforce. It  may  be 

difficult,  but  it  at  least  would  put  the 
board  on  inquiry.  What  happens  is  that 
the  board  suddenly  finds  that  Mr.  X 
through  ten  or  fifteen  nominees  has 
bought  20  per  cent,  or  30  per  cent,  of  the 
share  capital,  and  he  then  comes  along 
with  proposals. 

2135.  You  say  the  general  state  of 
affairs  would  be  disclosed  in  transfers 
which  come  before  the  board,  do  you? 

-No.  The  transfers  would  only  show 

the  names  of  the  nominees. 

2136.  Quite;  that  is  my  view. We 

get  someone  buying  the  shares  of  the 
company,  and  once  he  has  got  10  per 
cent,  in  whatever  name  he  has  put  them, 
we  say  he  should  have  a duty  to  advise 
the  board  that  he  has  got  10  per  cent,  or 
so  many  shares. 

2137.  You  put  that  obligation  on  him, 
and  you  would  say  if  he  does  not  perform 
it  he  is  breaking  the  law;  that  is  how 

you  put  it? That  is  right,  and  his 

voting  power  should  be  restricted. 
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2138.  We  will  come  to  that  later.  Iam 
thinking  now  of  the  sanction,  as  they  call 
it.  I am  only  suggesting  that  if  the 
beneficial  owner  lies  sufficiently  low  he 

will  not  be  found  out. He  will  be 

found  out  in  the  end,  Sir,  because  if  he  is 
buying  control  or  buying  a big  block  of 
shares  he  is  buying  them  for  a purpose, 
and  sooner  or  later  it  is  bound  to  come 
out.  Then  it  would  come  out  that  he 
has  had  10  per  cent,  for  a long  time, 
which  is  a position  he  would  not  wish  to 
be  in  if  he  had  a duty  to  disclose  it. 

2139.  Then  consider  the  other  aspect 
of  this— the  perfectly  innocent  man  who 
has  beneficial  interests  in  the  shares  of  a 
company  and  has  no  intention  whatever 
of  using  these  for  any  nefarious  purpose; 
he  might  not  even  know  he  has  10  per 
cent.;  if  he  has  interests  under  trusts 
with  wide  investment  clauses  he  may  not 

know  what  the  total  is  at  all? That 

is  so,  Sir,  but  could  there  not  be  some 
form  of  excuse  for  a perfectly  innocent 
breach? 

2140.  That  would  introduce  a com- 
plication, would  it  not? It  might 

happen.  Sir,  in  a few  cases,  but  I think  it 
would  not  happen  in  many.  In  a com- 
pany with  a large  capital  there  are  not 
many  big  shareholders;  the  big  share- 
holders are  institutions.  A big  holding 
in  most  companies  would  be  10,000  or 
15,000  shares  out  of  500,000.  I do  not 
think  you  will  find  many  individuals  or 
trustees,  excepting  for  pension  funds  or 
institutions,  owning  anything  like  10  per 
cent,  of  the  capital. 

2141.  So  that  the  class  affected  by  your 

suggestion  would  be  a limited  one? 

Yes,  Sir. 

2142.  I am  still  not  quite  happy  about 
the  innocent  man.  You  suggest  that  the 
beneficial  owner  who  fails  to  comply 
with  your  proposed  legislation  should  be 

subjected  to  a heavy  penalty  ? Mr. 

Tracey : I am  afraid  my  approach  has  been 
entirely  different.  I have  never  seen 
what  justification  there  is  for  the  directors 
finding  out  and  getting  this  information 
before  anybody  else.  I take  an  entirely 
different  view. 

2143.  You  take  another  view;  but  to 
pursue  the  view  that  Mr.  Hogg  is  putting 


forward,  one  does  get  the  position, 
theoretically  at  all  events,  where  somebody 
holding  10  per  cent,  of  the  share  capital 
of  a company  in  point  of  beneficial 
interest  is  exposed  to  a heavy  penalty 
because  he  has  not  reported  his  beneficial 

interest  to  the  board. Mr.  Hogg : 

That  is  so,  Sir;  I cannot  deny  it. 

2144.  Speaking  for  myself,  I would  be 
most  disappointed  if  a letter  came  to  me 
from  a company  and  I opened  it  expecting 
a dividend  and  I received  a summons  for 
having  more  than  10  per  cent,  of  the 

beneficial  interest. Could  we  say,  Sir, 

that  the  penalty  should  only  operate  by 
leave  of  the  Court? 

2145.  Yes,  we  are  getting  round  to  the 
inspector  again,  are  we  not?  Because  you 
remember  the  section  of  the  present  Act 
under  which  an  inspector  is  empowered 
to  do  this  very  thing;  he  can  find  out  to 

whom  shares  truly  belong. -Yes.  The 

only  mischief  we  are  trying  to  cure  is  the 
cases  which  are  coming  to  light  from 
time  to  time  now;  someone  suddenly 
announces  to  the  board — “ I now  control 
45  per  cent,  or  51  per  cent,  of  the  share 
capital;  I want  to  see  the  board,  I want 
to  appoint  directors,  I want  to  sell  the 
properties,  I want  to  control  the  com- 
pany ” — and  up  to  that  point  of  time  the 
board  had  not  a clue  anyone  was  interested. 
That  is  the  mischief  we  are  trying  to  meet. 

2146.  Mrs.  Naylor : How  would  the 

board  of  directors  meet  that  mischief 
except  by  going  out  and  buying  shares  on 
the  market  themselves  because  they  knew 
there  was  a very  powerful  competitor  in 
the  market? That  does  happen,  ex- 

cepting that  where  they  have  a very 
powerful  holder  the  directors  could  not 
possibly  enter  into  competition  with  him. 

2147.  Chairman : Ought  they  to  do  so, 

anyhow? No,  they  should  not  do  so 

in  any  case. 

2148.  What  we  are  coming  to  is  that 

there  is  no  objection  to  one  of  these  large 
operators  buying  all  the  shares  he  can 
in  the  company  in  the  market  provided 
his  name  is  disclosed? That  is  so,  Sir. 

2149.  Once  he  is  doing  it  under  cover 

so  that  people  do  not  realise  what  is 
happening  then  he  has  committed  an 
offence? Yes,  Sir. 


440 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


{Continued 


18/A  November,  1960]  MR.  s.  r.  hogg,  mr.  d.  b.  tracey, 
MR.  H.  CRUMP  AND  MR.  W.  J.  LUXTON 


2150.  Chairman : What  relevance  does 
the  question  of  acting  in  one’s  own  name 
as  opposed  to  acting  in  the  names  of 
nominees  have  from  the  point  of  view  of 
the  directors  or  the  shareholders  or 
anyone  else? 

Mrs.  Naylor'.  Why  should  he  not  be 
anonymous?  What  is  the  moral  case 

against  anonymity? Many  of  these 

financial  schemes  are  not  necessarily  in  the 
interests  of  the  company  as  a company. 
They  may  completely  change  the  whole 
of  the  company’s  history.  You  may  find 
the  company  is  going  to  be  amalgamated 
with  all  sorts  of  other  businesses  which 
it  knows  nothing  about,  and  the  damage 
is  done;  the  directors  are  quite  helpless. 

2151.  Are  they  less  helpless  if  it  is 

known  who  is  acquiring  the  stock? 

They  are  less  helpless  to  the  extent  that 
if  they  receive  a notice  that  X has  bought, 
say,  10  per  cent,  of  the  share  capital 
they  could  write  to  him  and  say — “ We 
see  you  have  acquired  these  shares; 
would  you  come  in  and  have  a talk 
with  us  ”.  They  would  ask  him  to  come 
in  and  tell  them  what  is  in  his  mind. 
At  least  they  would  know  there  was 
something  in  the  ofiing.  At  the  moment 
the  board  of  directors  knows  nothing 
whatever  about  it  until  it  has  happened. 

2152.  Mr.  Brown : Would  you  suggest 
that  if  the  directors  had  this  information 
they  might  in  appropriate  cases  think  it 
right  to  advise  the  other  shareholders  so 
that  they  would  be  warned  and  would  not 
necessarily  sell  their  shares  at  too  low  a 

price  ? Would  you  have  that  in  view  ? 

That  might  possibly  happen. 

2153.  Chairman:  Of  course  there  are 

other  transactions,  are  there  not,  besides 
buying  control  which  may  be  aided  by 
the  use  of  nominees? Yes,  Sir. 

2154.  An  operator,  having  gained  con- 
trol of  one  company,  may  finance  it  in 
some  way  through  a company  controlled 
by  a nominee  or,  shall  we  say,  a financier 
having  obtained  control  of  one  company 
proceeds  to  lend  large  sums  of  money  to 
another  which  apparently  is  an  indepen- 
dent concern  but  the  shares  in  which  are 

held  by  him  through  a nominee. That 

is  so,  Sir. 

2155.  I can  see  the  potential  mischief 

of  a transaction  of  that  kind. We 


admit,  Sir,  this  is  not  watertight,  but  we 
feel  it  is  better  to  have  something  than 
nothing.  But  we  admit  one  can  drive  a 
coach  and  four  right  through  it  if  one 
wants  to. 

2156.  Of  course  one  has  to  remember 

that  in  discussing  legislation  one  is 
discussing  legislation  which  will  apply 
to  every  company  up  and  down  the 
country,  great  and  small,  well  managed 
and  badly  managed. That  is  so. 

2157.  So  that  a procedure  which  might 
be  feasible  for  one  type  of  company  might 

not  be  feasible  for  another. That  is 

so,  Sir. 

2158.  Now,  Mr.  Tracey!  You  were 

showing  signs  of  mutiny  just  now. 

Mr.  Tracey:  The  view  that  has  been 
expressed  by  Mrs.  Naylor  is  my  view  also. 

I have  never  understood  what  the 
justification  for  insisting  on  disclosure  of 
beneficial  interest  really  was.  I cannot  see 
what  benefit  it  can  be  to  anybody  except  to 
enable  the  board  to  defeat  the  objects 
of  the  person  trying  to  take  the  company 
over;  and  presumably  the  person  trying 
to  take  the  company  over  is  interested 
because  he  is  able  to  employ  its  assets  in  a 
rather  more  profitable  way.  It  seems  to 
me  to  be  defeating  what  may  be  a very 
good  purpose. 

21 59.  You  see  no  harm  in  an  individual 

doing  this  through  a nominee? No, 

Sir.  If  there  is  to  be  disclosure  I should 
have  thought  that  the  nominee  was  the 
person  on  whom  to  impose  penalties, 
because  he  is  in  a position  to  know  who 
is  the  beneficial  holder,  and  he  is  not 
benefiting  personally  unless  he  holds 
shares  also  beneficially.  If  he  is  a pure 
nominee  he  is  not  getting  anything  out 
of  it  and  I should  have  thought  there 
were  very  few  individuals  who  would  be 
prepared  to  incur  legal  penalties  where 
they  were  not  benefiting  themselves. 

Chairman:  This  would  give  all  the 
bank  managers  in  the  country  a nervous 
breakdown! 

2160.  Professor  Gower:  And  besides,  if 
the  take-over  bidder  is  operating  through 
a variety  of  nominees  none  of  them  will 
know  he  has  gone  over  the  10  per  cent. 

mark. That  is  so.  My  view  is  that 

it  is  impracticable  and  that  it  will  not 
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work  satisfactorily,  and  I cannot  really 
see  the  moral  sanction  for  it. 

2161.  Mr.  Hogg’s  point  presumably  is 
there  is  no  harm  in  a man  taking  over 
control,  but  he  ought  to  do  it  openly,  and 
not  conceal  the  fact  that  this  is  what  he 

is  doing,  is  not  that  it? Mr.  Hogg: 

Yes. 

Mr.  Tracey:  It  is  an  objection  to  secret 
methods  then? 

2162.  Yes.  It  is  one  thing  to  allow  a 
take-over  of  a company  but  the  law 
should  not  permit  it  to  be  done  under  a 

smoke  screen? Mr.  Hogg:  I would 

agree  with  that. 

2163.  Mr.  Lumsden:  Would  not  Mr. 
Tracey  agree  one  of  the  main  purposes 
of  doing  it  under  a smoke  screen  and 
through  a large  number  of  nominees  is  to 
acquire  the  shares  at  a lesser  price  than 
would  have  to  be  paid  if  it  were  done 
openly,  thereby  defeating  the  interests  of 
the  existing  shareholders  of  the  company? 

Yes,  that  is  a very  good  point.  It  is 

taking  advantage  of  a lack  of  knowledge 
on  the  part  of  the  holders  of  the  shares. 

2164.  Mr.  Brown:  If  the  directors  are 
aware  a holder  has  more  than  10  per  cent, 
and  call  him  in  to  ask  him  what  he  is 
about,  he  does  not  have  to  answer,  or 

even  come  in. But  they  would  at  least 

know  something  was  in  the  wind. 

2165.  Something  might  be  in  the  wind. 

Mr.  Tracey:  Is  not  the  reply  to  Mr. 

Lumsden’s  question  that  the  shares  may 
be  worth  more  in  the  hands  of  the  bidder 
than  in  the  hands  of  the  existing  holders, 
and  therefore  the  bidder  is  entitled  to  the 
profit  that  he  makes. 

2166.  Professor  Gower:  Surely  what  he 

is  proposing  to  do  is,  let  us  say,  get  20 
per  cent,  as  cheap  as  he  can,  and  then 
make  a take-over  bid  for  the  rest.  Surely 
there  is  something  to  be  said,  on  the 
grounds  of  general  equity,  for  all  the 
shareholders  being  told  about  this  possi- 
bility as  soon  as  possible  so  that  they  do 
not  then  sell  at  the  cheaper  price?  Is  this 
not  relevant  information  which  share- 
holders ought  to  be  given  before  they 
decide  whether  they  will  sell  on  the 
market? That  might  apply  where  he 


is  buying  privately,  but  not  where  he  is 
buying  through  the  Stock  Exchange,  for 
he  is  then  buying  at  market  price. 

Mr.  Brown:  His  purchase  will  affect  the 
market  price. 

2167.  Professor  Gower:  But  presumably 
he  will  go  on  doing  this  as  long  as  he  thinks 
he  can  get  shares  at  a lower  price  than  the 
one  he  must  offer  on  a take-over  bid. 
There  is  this  point,  if  you  make  the  man 
make  a general  offer  as  soon  as  possible 
it  works  to  general  equity  so  far  as  all 
the  shareholders  are  concerned,  and  that 
would  be  a good  thing,  would  it  not? 

By  employing  nominees  the  bidder 

attempts  to  conceal  from  the  holders  the 
fact  that  he  wishes  to  buy  all  or  nearly  all 
their  shares;  that  is  the  element  affecting 
the  price  that  is  hidden  and  it  may  be 
nothing  relating  to  the  company  or  the 
real  value  of  its  assets. 

2168.  Chairman:  One  can  try  an 
analogy  by  taking  some  entirely  different 
kind  of  property.  Imagine  that  I am  the 
fortunate  controller  of  a company  possess- 
ing a chain  of  600  grocery  shops  up  and 
down  the  country,  and  there  is  one 
particular  place,  Little  Bedstead,  where  I 
have  as  yet  got  no  branch.  A comer  site 
comes  into  the  market,  just  the  thing  I 
want,  and  I know  that  if  other  people 
know  that  my  chain  store  is  after  it  they 
will  hold  me  up  to  ransom.  I therefore 
do  it  through  a nominee,  and  when  the 
contract  is  concluded  I say  “ Thanks  very 
much,  please  transfer  the  property  to 
United  Groceries  Ltd.”.  Have  I done 

anything  wrong? Mr.  Hogg:  No, 

Sir,  not  a bit. 

2169.  If  I have  not  done  anything 
wrong  in  that  case  why  should  I have 
done  anything  wrong  by  buying  shares 

through  nominees ? Mr.  Luxton:  If  a 

notice  came  in  to  the  directors  that  an 
undisclosed  buyer  had  bought  10  per  cent, 
of  the  shares,  it  would  certainly  put  them 
on  inquiry,  and  if  they  knew  that  then- 
balance  sheet  was  very  much  under- 
estimating or  undervaluing  the  assets,  it 
would  surely  be  a very  good  thing  for 
them  and  for  the  shareholders  if  the  next 
balance  sheet  really  did  reflect  the  asset 
values.  There  are  many  companies, 
where  the  asset  values  in  the  balance 
sheet  do  not  in  any  way  reflect  the  true 
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value  of  the  company,  and  anyone  who 
bought  up  the  shares  secretly  could  take 
advantage  of  the  shareholders  because 
they  did  not  know  the  true  position. 

2170.  Mr.  Brown : Is  not  the  remedy 
for  such  undervaluation  of  assets  in  the 
hands  of  the  directors  who  can  state  a 

more  realistic  value? Yes,  and  quite 

a lot  of  big  companies  do  every  so  often 
revalue  the  assets,  but  many  companies 
do  not. 

Mrs.  Naylor:  Perhaps  the  companies 
Mr.  Luxton  is  thinking  about  do  not  make 
large  enough  profits  to  wish  to  make  the 
balance  sheet  values  bigger  than  they  are? 
Perhaps  they  are  not  making  profitable 
use  of  their  resources. 

2171.  Chairman : I think  I have  only 

got  one  other  point  on  this,  and  that  is  the 
time  factor.  It  may  not  take  an  active 
operator  very  long  to  gain  control 
through  nominees.  Do  you  think  your 
machinery  of  disclosure  could  be  brought 
into  action  soon  enough  to  prevent  any 
plan  of  securing  control  through  nomi- 
nees?  Mr.  Hogg:  That,  Sir,  is  very 

hard  to  answer,  but  an  operation  of  any 
magnitude  would  probably  take  some 
weeks.  If  you  are  going  to  set  out  to 
get  30  per  cent,  of  the  capital  of  the 
company  you  might  spend  two  or  three 
months  on  it,  it  would  be  done  slowly 
because  otherwise  it  would  immediately 
put  the  price  up;  if  there  were  persistent 
buying  day  after  day  the  jobbers  would 
mark  up  the  price  immediately,  and  so 
an  operation  of  this  magnitude  would  be 
done  over  quite  a long  period  of  time. 

2172.  And  do  you  think  that  would  be 

time  enough? 1 think  so. 

2173.  Mrs.  Naylor:  What  about  buying 
options  ? When  should  they  be  reported  ? 

The  holder  of  an  option  can  call  the 

share  at  any  time  within  the  period  of  the 
option,  within  one  day,  or  three  months, 
or  whatever  the  option  time  is.  It  should 
be  reported  when  it  is  bought,  and  not 
when  it  is  exercised. 

2174.  Chairman:  I do  not  think  we 
can  carry  this  subject  further.  It  is  a 
point  of  importance  and  many  other 
suggestions  have  been  made  of  ways  and 


means  to  enable  disclosure  to  be  enforced. 

1 am  sure  they  have,  because  it  is  a 

very,  very  debatable  subject,  and  it  has 
been  debated  for  many,  many  years. 

2175.  And  at  all  costs  one  must  really 
avoid  inconveniencing  the  general  run  of 

honest  shareholders  and  directors. 

Yes,  Sir. 

2176.  You  would  agree  to  that? 

And  at  the  same  time  avoid  putting  any 
difficulties  in  the  way  of  usage  of  nominees 
for  perfectly  straightforward  purposes. 
We  would  never  suggest  that  there  should 
be  no  such  thing  as  nominee  shareholders 
because  nominees  are  a very  essential 
and  useful  part  of  ordinary  legitimate 
business. 

2177.  Then  the  next  is  under  Heading 
15,  which  deals  with  loan  capital  and  you 
invite  somebody  to  define  a debenture. 
That  is  a task  from  which  I recoil  with 
some  horror,  because  I do  not  know  if 
you  have  studied  the  cases  about  that, 
but  almost  any  document  evidencing  a 

debt  has  been  held  to  be  a debenture. 

As  I understand  it,  Sir,  the  word  debenture 
goes  back  to  about  the  sixteenth  century 
when  it  was  used  when  an  army  re- 
quisitioned horses  and  fodder  and  they 
gave  what  we  would  call  an  I.O.U.;  it  was 
called  a debenture.  Most  people  think  a 
debenture  does  carry  a charge  although 
it  may  not.  We  suggest  that  the  word 
should  never  be  used  for  a simple  debt 
which  does  not  carry  a charge. 

2178.  Surely  what  they  used  to  call 

naked  debentures  are  not  wholly  un- 
known?  We  think  the  word  is  a 

misnomer,  because  it  does  imply  to  the 
uninitiated  that  it  is  a mortgage. 

. 2179.  Professor  Gower:  The  Stock 

Exchange  will  not  let  a naked  debenture 
be  so  described.  Surely  they  insist  upon 
calling  it  an  unsecured  loan? Yes. 

2180.  Chairman:  The  vast  majority  of 

debentures  in  the  narrow  sense  are 
secured. Yes,  Sir. 

Chairman:  No  doubt  the  Committee 
will  consider  that  point,  but  I think  it  is 
very  difficult. 

2181.  Mr.  Watson:  Have  you  any 

evidence  of  unfortunate  results  emerging 
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from  this  lack  of  knowledge  that  a 

debenture  may  not  carry  a charge? 

No,  Sir,  I cannot  say  I have. 

2182.  Chairman : The  next  point  con- 

cerns exempt  private  companies,  and  I 
gather  your  view  to  be  that  an  exempt 
private  company,  like  any  other  company 
under  the  Act,  should  have  a proper 
annual  audit  by  auditors  qualified  under 
the  Act? Yes,  Sir. 

2183.  If  you  go  so  far  as  that,  do  you 
see  any  objection  to  these  audited  accounts 

being  filed  at  Bush  House? There  is  a 

rooted  objection  by  exempt  private 
companies  to  filing  a balance  sheet.  The 
decision  by  a majority  of  our  Association 
was  that  exempt  private  companies 
should  not  file  a balance  sheet,  although 
there  was  considerable  discussion  as  to 
whether  that  exemption  should  continue 
once  they  were  trading  and  incurring 
liabilities;  but  the  Association  decided 
by  a narrow  majority  that  the  law  should 
remain  as  it  is  at  present  and  that  is  there- 
fore our  recommendation. 

2184.  Now  I think  that  is  everything 
I have  in  mind  to  ask  you,  except  to 
refer  to  the  matter  of  the  title  of  Chamber 
of  Commerce,  which  is  a matter  to 
which  you  attach  great  importance. 
I would  just  like  to  ask  this:  so  far  as 
incorporated  chambers  of  commerce  are 
concerned,  are  you  satisfied  with  the 

existing  position? Mr.  Luxton : Yes, 

Sir.  In  practice  we  find  no  difficulties  at 
all  as  far  as  chambers  that  are  incor- 
porated are  concerned,  because  the  Board 
of  Trade  before  they  agree  to  incorporate 
them  with  that  title  make  a number  of 
enquiries,  and  they  have  truly  to  represent 
the  area,  and  they  have  to  be  viable 
from  the  point  of  view  of  finance ; so  that 
I think  the  provisions  so  far  as  incor- 
porated chambers  are  concerned  are 
quite  satisfactory.  The  difficulty  arises 
because  there  are  quite  a number  of 
unincorporated  chambers  of  commerce, 
and  there  is  no  protection  there  at  all. 
Any  one  or  two  people  can  set  up  a 
chamber  of  commerce,  can  carry  on  what 
is  alleged  to  be  a chamber  of  commerce. 
Another  problem  is  that  by  practice  the 
word  “ commerce  ” has  been  limited  in 
our  thinking  in  the  movement  to  people 
who  are  engaged  in  commercial  activities, 
industrial  activities,  rather  than  in  retail 


trade.  By  practice  one  now  regards  the 
chamber  of  trade  as  being  essentially  a 
retail  organisation,  whereas  the  chamber 
of  commerce  covers  in  most  cases  all 
forms  of  commercial  and  industrial 
activity.  In  some  cases  the  latter  do 
include  retailers,  in  other  cases  they  do 
not.  The  main  protection  that  we  would 
like,  is  that  there  should  be  the  same 
sort  of  inquiry  by  the  Board  of  Trade 
before  an  unincorporated  body  is  per- 
mitted to  use  the  name  Chamber  of 
Commerce  as  there  is  now  under  the 
Companies  Act  in  respect  of  an  incor- 
porated body.  The  Registration  of 
Business  Names  Act  is  limited  at  present 
to  people  carrying  on  a business  for 
profit  and  it  cannot  therefore  be  used  to 
control  the  use  of  the  title  Chamber  of 
Commerce.  The  chamber  of  commerce 
is  a body  set  up  for  the  promotion  of 
commerce.  It  is  not  set  up  with  a view 
to  making  a profit.  We  think  the  Act 
should  be  amended  so  that  unincorporated 
chambers  of  commerce  would  come 
within  its  scope. 

2185.  You  are  interested  in  chambers 
of  commerce  in  industry  and  in  commerce 

rather  than  in  retail  trade? Yes,  we 

are. 

2186.  And  this  I suppose  will  extend 

to  all  branches  of  commerce  within  a 
particular  area? Yes. 

2187.  I think  you  would  agree,  would 
you  not,  that  there  must  be  many  institu- 
tions and  associations  up  and  down  the 
country  which  make  no  profit  but  which 
seek  to  further  the  activities  of  a certain 
section  of  industry,  and  going  out  of  com- 
merce you  may  have  other  “non-profit” 
concerns  carrying  on  various  social  activi- 
ties and  none  of  these  at  the  moment 
I think  is  liable  to  registration.— — They 
are  not,  in  the  same  way  as  the  bodies 
that  are  not  carrying  on  a business  are 
not  registered,  and  so  there  is  a very 
big  loophole  as  far  as  any  form  of  pro- 
tection for  the  chamber  of  commerce  is 
concerned.  This  could  very  well  lead 
to  abuse,  especially  in  the  light  of  the 
position  of  the  chambers  of  commerce 
on  the  Continent  where  they  are  State 
organisations  in  a very  large  number  of 
cases;  foreigners  coming  here  regard  the 
chambers  of  commerce  as  being  bodies 
which  have  authority.  In  Pakistan,  for 
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instance,  the  Government  has  had  to  step 
in  because  of  abuse  of  the  name  Chamber 
of  Commerce.  If  some  means  could  be 
found  to  protect  the  name  Chamber  of 
Commerce  in  respect  of  unincorporated 
bodies  it  would  very  largely  meet  our  case. 

2188.  If  we  could  get  down  to  some 
concrete  proposals  you  have  about  this, 
it  would  suit  your  requirements,  as  I 
understand  it,  if  the  Registration  of 
Business  Names  Act  were  extended  so  as 
to  confine  the  use  of  the  title  Chamber 
of  Commerce  to  associations  complying 

with  certain  prescribed  requirements  ? 

Yes. 

2189.  So  that  it  would  be  put  on  the 

Board  of  Trade  to  consider  applications 
from  self-styled  Chambers  of  Commerce 
to  be  recognised.  The  Board  of  Trade 
would  then  investigate  their  activities  and 
grant  or  refuse  registration  in  much  the 
same  way  as  it  acts  now  in  the  case  of  an 
incorporated  body? Yes. 

2190.  And  that  would  meet  your  every 

wish,  as  I understand  it? It  would 

certainly  go  a very  large  way  to  meeting 
our  problem. 

2191.  But,  of  course,  one  can  only  do 
what  is  desirable  so  far  as  it  is  practicable, 
and  I am  told  that  the  administrative 
difficulties  of  these  investigations  could  be 

very  considerable. You  see  there  is 

only  one  chamber  of  commerce  for  each 
town  or  each  county,  and  once  it  has  been 
formed  it  has  been  done. 

2192.  Mrs.  Naylor : Assuming  no  rivals 

are  set  up. That  is  one  of  the  problems 

at  the  moment.  In  the  London  area 
although  the  Board  of  Trade  has  recog- 
nised the  London  Chamber  of  Commerce 
as  being  the  chamber  of  commerce  for 
London,  there  are  all  sorts  of  other 
organisations  being  set  up  in  the  London 
area  which  are  largely  retail  bodies,  and 
the  same  has  applied  in  some  other  areas 
— Birmingham  and  the  bigger  cities.  There 
is  conflict. 

2193.  Chairman : Is  there  not  the  danger 
that  if  registration  of  chambers  of  com- 
merce was  provided  for  by  the  Registra- 
tion of  Business  Names  Act  by  means 
of  amendment,  the  Board  of  Trade  would 
find  itself  called  upon  to  adjudicate  upon 


claims  by  one  association  strongly  objec- 
ted to  by  another? 1 think  once  they 

have  recognised  one  organisation  in  a 
particular  area  on  the  grounds  that  it 
truly  represents  that  particular  area  as 
far  as  industry  and  commerce  are  con- 
cerned, and  the  annual  return,  and  so  on, 
shows  that  it  continues  to  do  so,  it  would 
not  be  difficult  to  refuse  any  other  organi- 
sation which  tried  to  set  up  in  conflict. 

2194.  In  other  words  the  effect  of 
registration  under  the  Act  would  be  to 
give  a monopoly  to  a particular  existing 
association  in  the  use  of  the  words 

“ Chamber  of  Commerce  ” ? 1 think 

that  would  be  so.  Once  you  have  an 
organisation  which  truly  represents  an 
area,  there  is  no  reason  why  it  should  not 
have  a monopoly. 

2195.  It  is  rather  a sweeping  sugges- 
tion.  That  is  in  fact  what  happens 

under  the  Companies  Act  as  far  as  the 
incorporated  bodies  are  concerned.  Once 
the  Board  of  Trade,  for  instance,  had 
recognised  a body  representing,  say 
Nottingham,  they  would  never  recog- 
nise another  Nottingham  Chamber  of 
Commerce. 

2196.  They  would  have  to  be  satisfied 
that  this  association  did  represent  some 
proportion,  I suppose,  of  people  engaged 

in  commerce  in  the  area  ? Yes.  Once 

they  had  recognised  an  organisation  it 
would  eliminate  the  need  for  any  other 
organisation. 

2197.  I think  we  have  your  point  now, 

and  it  will  in  due  course  receive  con- 
sideration, with  what  result  I cannot 
pretend  to  say. Thank  you. 

2198.  Those  are  all  the  questions  I wish 
to  ask  but  members  of  the  Committee  will 

no  doubt  wish  to  put  some  questions. 

Mr.  Hogg : My  Lord,  have  I your 

permission  to  speak  about  heading  6, 
Directors’  Duties? 

Chairman : By  all  means. You  will 

see  from  our  memorandum  that  we  feel 
that  it  is  eminently  desirable  to  try  and 
give  the  force  of  statute  to  what  are  the 
duties  of  a director,  but  we  found  a 
difficulty  in  framing  the  words.  However, 
I have  found  the  Companies  Act,  1948,  of 
the  State  of  Victoria  in  Australia  has  met 


445 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


I8//2  November , 1960]  MR.  s.  r.  hogc,  mr.  d.  b.  tracey, 

MR.  H.  CRUMP  AND  MR.  W.  J.  LUXTON 


this  position  to  some  extent.  It  is 
section  107,  if  I may  read  it,  and  sub- 
section (1)  provides  quite  simply  that  a 
director  shall  at  all  times  act  honestly  and 
use  reasonable  diligence  in  the  discharge 
of  the  duties  of  his  office.  Subsection 
(2)  provides  that  an  officer  of  a company 
shall  not  make  use  of  any  information 
acquired  by  virtue  of  his  position  to  gain 
an  improper  advantage  for  himself  or 
cause  detriment  to  the  company.  That 
would  go  a long  way  towards  meeting  the 
objection  many  of  us  have  to  the  decision 
Percival  v.  Wright  upon  which  our  London 
Chamber  of  Commerce  have  submitted  a 
separate  memorandum.  I was  Chairman 
of  that  committee  too.  We  many  of  us 
strongly  feel  that  the  decision  Percival  v. 
Wright  is  unjust  and  unfair, and  if  we  could 
have  something  in  the  Act  on  the  lines  of 
subsection  (2),  I think  it  would  go  a long 
way  towards  helping  us. 

Chairman:  It  would  have  more  or  less 
a moral  effect.  I am  much  obliged  for 
that  suggestion. 

2199.  Mr.  Watson : I would  like  to 
come  back,  if  I may,  to  the  comments  by 
Mr.  Hogg  on  section  210.  I gathered  that 
you  were  concerned  about  the  situation 
that  emerged — I gather  from  what  you 
said  quite  frequently — where  in  private 
companies  the  directors  vote  themselves 
enormous  remuneration — I think  that  is 
what  you  said — and  very  small  dividends. 
Yes,  Sir. 

2200.  And  you  would  regard  this  as 

oppression  of  the  minority  ? Definitely. 

2201.  Would  it  meet  your  case  if  there 

were  some  instances  of  oppression  defined 
in  the  legislation,  and  that  under- 
distribution  of  profits  or  the  decision  to 
divide  profits  unreasonably  were  speci- 
fically referred  to  ? Yes. 

2202.  And  you  are  clear  in  your  mind 
that  up  to  now  no  action  has  followed 
upon  representations  of  a situation  of 

that  kind? That  is  so.  Sir.  Actually 

nothing  ever  does  happen.  There  is 
usually  a most  terrible  row  at  the  meeting, 
and  then  nothing  happens,  but  oppression 
has  taken  place,  and  aE  of  us  in  accounting 
life  meet  this  quite  frequently  in  our 


offices  and  these  things  do  not  ever  get  to 
the  Court. 

Mr.  Tracey:  In  the  case  I mentioned 
earlier  when  criticism  was  made  of  the 
directors’  remuneration,  and  of  the 
smallness  of  the  dividend,  it  was  pointed 
out  to  the  directors  that  the  proper  thing 
was  for  part  of  their  remuneration  to 
depend  upon  profits.  The  reaction  of 
the  directors  was  to  give  themselves  long 
term  service  agreements,  ten  to  fifteen 
years  at  fixed  salaries,  with  no  reference 
to  profits  at  all.  The  articles  in  that 
particular  case  enabled  the  directors  to 
do  so. 

2203.  You  think  that  legislation  should 

empower  the  Board  of  Trade  to  investi- 
gate situations  of  that  kind? I would 

prefer  application  to  the  Court.  The 
other  case  is  where  the  company  insists 
on  ploughing  back  profits  though  there 
may  be  elderly  shareholders  who  are 
more  interested  in  distribution  of  profits. 
The  company  ploughs  back  profits 
because  it  wishes  to  expand,  without 
investigating  the  possibilities  of  raising 
capital  outside  the  company. 

2204.  I see.  Thank  you  very  much. 

Could  I just  add  one  more  thing? 

Under  section  210  the  Court  can  order 
the  purchase  of  the  shares  of  the  minority 
but  I do  not  think  that  is  a solution 
because  it  is  very  difficult  to  say  what  the 
value  of  shares  should  be.  I know  cases 
where  the  people  who  have  been  oppres- 
sing the  others  have  not  got  the  money 
with  which  to  pay  for  the  shares.  More- 
over, in  arriving  at  the  price  the  difficulty 
is  that  you  have  to  assume  a state  of 
affairs  which  never  existed;  you  have  to 
assume  that  there  has  not  been  oppres- 
sion, and  that  the  board  have  been  much 
more  active  than  they  have  been  in  fact  in 
conducting  the  business;  you  have  to 
prove  the  profits  would  have  been 
greater,  and  you  have  to  prove  the 
company  has  extremely  good  prospects 
which  are  not  fully  reflected  in  the  price 
that  is  being  offered.  It  is  a very  difficult 
matter  to  arrive  at  a price  which  really 
does  have  regard  to  all  the  relevant 
factors. 

2205.  Yes,  I can  see  that.  I was  thinking 
more  of  the  distribution  of  profits  to 
existing  shareholders,  and  what  you  seem 
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to  have  in  mind  is  that  the  Court  should 
be  able  to  direct  a company  that  it 
must  pay  a higher  dividend,  or  that  it 
must  revise  the  terms  of  the  remuneration 

of  directors? What  we  had  in  mind 

here  was  there  should  be  an  opportunity 
for  the  board  to  state  their  case.  Those 
being  oppressed  may  be  entirely  mistaken, 
and  there  should  then  be  an  opportunity 
for  both  sides  to  get  together,  and  if  they 
cannot  get  together  the  Court  would 
make  an  order,  but  the  preferable  thing 
is  for  the  Court  to  make  an  order  by 
consent  which  has  been  agreed  in  the 
meantime.  If  the  Court  has  to  make  an 
order  because  the  parties  cannot  get 
together,  then  it  has  to  have  a statement 
of  their  view  from  the  board  which  will 
enable  the  Court  to  make  the  appropriate 
order. 

2206.  Mrs.  Naylor:  I am  wondering 

whether  society  really  owes  a duty  to 
provide  Courts  to  act  as  arbiters  in  family 
quarrels  over  family  businesses?  Such 
companies  already  have  considerable 
privileges  under  the  Act.  I think  I could 
put  up  a case  for  the  public  quoted 
company — in  the  national  interest  you 
want  to  encourage  sales,  you  want  to 
encourage  investment;  but  what  is  the 
moral  justification  for  requiring  the 
community  to  provide  Courts  to  settle 
these  points  in  the  case  of  private  family 
businesses? Some  of  the  private  com- 

panies are  very  large;  indeed  they  are 
much  bigger  than  some  of  the  public 
ones.  In  the  first  place  there  is  the 
interest  of  the  employees,  and  there  are 
the  interests  of  the  community  the 
company  purports  to  serve.  I think  that 
is  the  reason  why  the  Court  should 
intervene,  and  they  should,  I would  have 
thought,  intervene  to  redress  an  injustice 
in  a case  where  somebody  through  no 
fault  of  his  own  has  found  himself  in  a 
difficulty.  It  is  not  always  a family 
quarrel.  It  may  be  the  widow  of  the  man 
who  has  built  up  the  business  and  she 
finds  the  business  being  conducted  in  an 
unsatisfactory  way  by  people  who  are  no 
relations  of  hers  at  all.  That  is  I would 
have  thought  the  commonest  case. 

2207.  You  frighten  me  with  your  talk 
of  a quarter  of  a million  of  these  oppressed 
minorities.  You  said  somebody  had 
suggested  that  there  was  an  oppressed 


minority  in  every  private  company  in  the 

country  ? 1 think  the  comment  by  our 

member  was  that  this  is  an  abuse  which  is 
inherent  in  private  companies,  and 
exists  at  one  time  or  another  in  nearly 
every  private  company. 

Mr.  Hogg:  It  is  very  common. 

2208.  I can  imagine  that  in  a few  cases 
the  outside  objective  person  might  see  the 
appropriate  solution,  but  I think  in  quite 
a number  of  cases  it  might  not  be  easy  for 

them  to  do  so. 1 am  sure  that  if  the 

section  enabled  the  Court  to  order  the 
directors  to  state  their  point  of  view,  it 
would  have  a very  chastening  effect  indeed. 
In  my  own  personal  experience,  reading 
paragraph  59  from  the  Cohen  Report  has 
had  a very  chastening  effect — where 
directors  had  been  paying  excessive  re- 
muneration to  themselves  they  have  been 
very  startled  indeed  to  see  that  that  was 
one  of  the  things  the  Cohen  Committee 
had  in  mind  as  a form  of  abuse. 

2209.  Mr.  Scott:  I would  like  to  ask  a 
question  on  unissued  shares.  As  I under- 
stand your  view  it  is  that  where  directors 
propose  to  issue  shares  for  cash  they 
should  be  offered  pro  rata  to  the  share- 
holders, and  that  would  not  apply  to 
shares  which  they  proposed  to  issue  for 

considerations  other  than  cash? That 

is  so. 

2210.  And  I take  it  that  if  the  directors 
wished  to  act  otherwise  that  would  have 
to  be  resolved  by  the  company  by  ordinary 
resolution.  If  so,  do  you  see  any  objec- 
tion to  that  being  done  at  the  time  the 
shares  were  created?  In  other  words  if 
the  company  authorised  an  increase  in  the 
share  capital  as  they  do  at  present  by  an 
ordinary  resolution,  and  at  the  same  time 
resolved  that  the  shares  should  be  at  the 
free  disposal  of  the  board,  would  you  see 
any  objection  to  that,  even  if  they  did  not 

issue  them  immediately? If  the  board 

have  a general  power  to  do  what  they 
like  with  those  shares,  they  could  issue 
them  for  cash  to  themselves,  which  is  the 
one  thing  we  do  not  want  them  to  do. 

2211.  You  would  not  allow  the  com- 
pany even  to  have  the  right  to  say  the 
shares  were  to  be  at  the  disposal  of  the 

board? What  we  are  trying  to  say  is 

that  shares  issued  for  cash  should  be 
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offered  all  round,  and  not  to  a selected 
body. 

2212.  That  is  ordinary  shares  ? Yes. 

2213.  Not  preference  shares? No. 

2214.  Then  you  would  say  equity 
shares  may  only  be  issued  for  cash  to 
members  pro  rata.  Even  if  the  company 

chose  otherwise  to  resolve? If  the 

members  were  called  together  and  the 
whole  circumstances  were  explained  to 
them,  and  they  resolved  that  they  issue 
them  to  the  directors,  I would  have  no 
objection.  The  objection  is  to  cases  where 
directors  have  issued  them  to  themselves 
and  the  shareholders  have  only  heard 
about  it  when  they  have  seen  the  balance 
sheet. 

2215.  In  other  words  you  would  author- 

ise an  issue  of  cash  for  equity  shares  to 
persons  other  than  the  shareholders  pro 
rata  if  a specific  authorisation  to  each 
such  issue  was  given  by  the  company  in 
general  meeting? Yes. 

2216.  You  mentioned  the  question  of 

improper  loans,  in  other  words  a loan 
made  by  a director  otherwise  than  in  the 
ordinary  course  of  business.  Your  recom- 
mendations would  not  extend  to  such 
loans  if  they  were  sanctioned  by  the  com- 
pany in  general  meeting? If  the 

company  in  general  meeting  authorised  it, 
we  should  have  no  objection  to  it. 

221 7.  Y our  recommendation  would  not 
then  meet  the  point  which  you  mentioned 
earlier,  which  was  where  directors  ob- 
tained 51  per  cent,  of  the  votes;  in  such  a 
case,  improper  use  of  the  company’s 
funds  for  borrowing  and  lending  to 
another  company  would  be  authorised 
by  a resolution  by  virtue  of  the  directors’ 

51  per  cent,  holding. It  does  not  meet 

it,  but  it  does  bring  the  whole  thing  out 
into  the  light  of  day. 

2218.  On  voteless  shares,  do  you 
suggest  that,  assuming  voteless  shares  were 
to  have  a vote  by  law,  in  the  event,  as  was 
suggested  in  discussion,  for  example  of 
winding  up  or  if  a dividend  had  not 
been  paid  for  six  years,  they  should  auto- 
matically have  a controlling  vote  in  those 

circumstances? It  might  be  possible. 

If  their  voting  rights  were  very  powerful, 
and  there  were  sufficient  of  them;  cases 
do  happen  where  preference  shareholders 
do  control  the  company. 


2219.  Exactly.  You  would  not  see 
any  objection  to  the  law  permitting  vote- 
less shares,  as  it  does  at  present  preference 
shares,  to  have  the  preponderant  vote, 
assuming  voteless  shares  were  given  votes 

in  certain  circumstances? 1 do  not 

think  we  would. 

2220.  How  many  members  does  the 

Association  of  British  Chambers  of  Com- 
merce have? Mr.  Luxton:  The  Asso- 

ciation has  99  affiliated  chambers. 

2221.  Do  you  have  any  discipline  or 

control  over  your  members  ? The 

Association  really  is  a policy  co-ordinating 
body.  It  does  not  direct  its  chambers,  and 
the  chambers  affiliated  to  it  are  completely 
autonomous  bodies.  It  really  exists  to 
co-ordinate  policy. 

2222.  Would  you  be,  as  an  Association, 
in  a position  to  make  recommendations 
to  the  Board  of  Trade  as  to  the  desirability 
of  any  organisation  being  allowed  to  call 

itself  a chamber  of  commerce? Yes, 

and  in  the  case  of  incorporated  chambers 
the  Board  of  Trade  does  normally 
approach  the  Association,  and  that  is  one 
of  the  safeguards. 

2223.  Professor  Gower : One  question 
following  on  from  Mr.  Scott’s  question. 
As  I understand  it  you  do  not  want  pre- 
emptive rights  to  be  accorded  to  existing 
shareholders,  except  in  the  event  of  a 
cash  issue  of  shares,  and  obviously  they 
could  not  in  fact  be  given  in  other  circum- 
stances. On  the  other  hand  it  would  be 
possible,  would  it  not,  to  provide  that 
shares  should  not  be  issued  for  a non-cash 
consideration,  or  at  any  rate  there  should 
be  no  sizable  issue  of  shares  for  non- 
cash consideration,  unless  the  company 
in  general  meeting  approved.  That  would 
mean  that  in  any  case  where  a business 
was  to  be  acquired  the  agreement  would 
have  to  be  expressed  as  a conditional  one, 
conditional  upon  the  shareholders’  appro- 
val. At  the  moment  this  happens  when 
the  company  needs  to  increase  its  author- 
ised share  capital,  but  does  not  happen 
necessarily  when  the  company  does  not 
need  to  increase  its  authorised  share 
capital;  so  at  present  the  question  of 
whether  the  shareholders  are  consulted 
depends  purely  on  the  chance  of  whether 
the  company  has  sufficient  authorised 
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shares  available.  What  are  your  objec- 
tions to  legislation  providing  that  in  those 
circumstances  the  shareholders  should 

always  be  consulted? Mr.  Hogg : Only 

that  the  powers  of  the  directors  are  being 
definitely  lessened,  and  in  practice  it 
frequently  would  be  found  that  an  oppor- 
tunity of  purchasing  a good  business  had 
been  lost. 

2224.  Is  that  true?  I have  known  a 
number  of  cases  where  conditional  agree- 
ments of  this  sort  have  been  drawn  up. 

I have  never  experienced  any  difficulty  in 
getting  the  shareholders  to  ratify  the 
conditional  agreement.  I have  never 
experienced  a case  where  the  other  side 
have  refused  to  enter  into  the  deal  on  this 

basis.  You  have? No,  I admit  I have 

never  had  a case  of  any  difficulty,  but  I 
am  very  anxious  indeed  not  to  limit  by 
legislation  the  powers  of  directors. 

2225.  I wonder  whether  in  the  case  you 
gave  earlier,  Mr.  Hogg,  where  you  said 
the  other  party  had  insisted  on  signing  an 
agreement  within  24  hours,  would  they 
have  accepted  a conditional  agreement? 

No,  they  would  not.  I tried.  The 

other  side  just  would  not  have  it.  They 
said:  “ The  deal  is  on  today  or  tomorrow, 
or  it  is  off.”. 

2226.  Mr.  Brown'.  Would  that  position 
arise  if  the  law  provided  that  the  deal 

could  not  be  other  than  conditional? 

In  the  case  which  I am  mentioning  they 
would  not  have  taken  over  the  under- 
taking, because  the  liabilities  were  im- 
mense. 

2227.  Professor  Gower : May  I ask  one 
other  question?  In  connection  with  the 
disclosure  of  beneficial  ownership,  when 
there  is,  say,  a pending  take-over  bid, 
the  Chairman  put  to  you  the  analogy  of 
the  man  who  wants  to  buy  a comer  site 
and  does  it  through  nominees.  Could  I 
put  to  you  another  analogy  which  I think 
is  rather  closer?  Let  us  suppose  that 
there  is  an  estate,  the  beneficial  ownership 
of  which  is  divided  into  100  undivided 
shares.  I want  to  buy  the  whole  estate, 
and  I propose  ultimately  to  approach  the 
trustees  for  this  purpose,  but  I realise  the 
total  of  all  the  undivided  shares  will  be 
worth,  and  will  fetch,  less  than  the  estate 


as  a whole,  so  I decide  that  I will  try  and 
buy  up  as  many  of  the  undivided  shares 
as  I can  before  approaching  the  trustees. 

I therefore,  through  various  nominees, 
approach  some  of  the  beneficial  owners 
and  succeed  in  persuading  them  to  sell 
their  shares  to  me.  This,  surely,  is  really 
the  analogy  with  the  company,  is  it  not? 
Would  you  regard  that  sort  of  behaviour 
as  rather  sharp  practice? No. 

2228.  You  still  would  not? No,  I 

do  not  see  anything  wrong  in  that. 

Chairman : In  practice,  of  course,  the 
purchase  of  an  undivided  share  would 
now  be  a purchase  of  a share  in  proceeds 
of  sale,  and  would  have  to  be  notified  to 
the  trustees,  or  else  the  purchaser  would 
find  himself  ousted  by  someone  who  got 
his  notice  in  first. 

2229.  Professor  Gower:  He  could  buy 

and  have  a binding  contract. Mr. 

Tracey:  What  the  buyer  tries  to  conceal 
is  the  fact  that  he  is  an  extremely  keen 
buyer. 

2230.  That  he  really  wants  the  whole 

thing? Yes. 

2231.  I want  to  make  sure  whether  you 

would  regard  that  as  sharp  practice? 

I do  not  see  why  he  should  not  conceal 
the  fact  that  he  is  a very  willing  buyer. 

2232.  Mr.  Brown:  The  question  of 
shares  with  no  votes  is  one  on  which  there 
are  quite  a lot  of  conflicting  views.  You 
start  your  memorandum  with  the  words 
“ Since  non-voting  shares  have  their  legiti- 
mate uses  ” and  I think  it  would  be  very 
helpful  if  you  would  describe  the  area  in 

which  their  use  is  legitimate. Mr. 

Hogg:  They  do  have  a considerable  value. 
A small  block  of  voting  shares  controlling 
a company  with  a large  block  of  non- 
voting shares  is  undoubtedly  a source  of 
strength  against  a take-over  bid,  and  there 
is  nothing  wrong  or  illegitimate  in  that. 
The  founders  of  a business  like  Marks 
& Spencer  introduced  non-voting  shares, 
and  nobody  in  that  business  could  com- 
plain that  the  voting  shares  are  improperly 
used  or  the  management  is  bad.  In  fact 
it  is  a very  fine  thing  for  the  shareholders 
of  Marks  & Spencer  that  the  control  is  in 
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the  hands  of  quite  a few  people  who  are 
extremely  experienced,  and  who  have 
undoubtedly  done  a wonderful  job  over 
the  course  of  30  years.  And  the  same 
thing  applies  I think  to  Lyons.  Therefore 
there  is  considerable  advantage,  and  a 
perfectly  legitimate  advantage,  in  having 
a non-voting  share  as  well  as  a voting 
share.  Those  are  just  examples  that  come 
to  my  mind  straight  away. 


Mr.  Tracey.  And  where  shares  are  held 
overseas  too,  very  often  they  are  non- 
voting shares  without  any  objection  at  all. 

Chairman : Those,  gentlemen,  are  all 
the  questions  we  can  think  of  with  which 
to  trouble  you  and  we  need  not  keep  you 
further.  We  are  very  much  obliged  to 
you  for  coming  today,  and  for  being  so 
helpful.  Thank  you  very  much  indeed. 


( The  witnesses  withdrew) 
(Adjourned  until  2 p.m.) 


Mr.  W.  R.  Ballantyne  and  Mr.  R.  D.  Fairbairn  called  and  examined 


2233.  Chairman:  We  are  very  much 
obliged  to  you  for  your  useful  memoran- 
dum, and  for  coming  to  help  us  with  your 
evidence  today.  For  the  purposes  of  the 
record  you  are  Mr.  W.  R.  Ballantyne, 
Chairman  of  the  Committee  of  Scottish 
Bank  Managers,  and  General  Manager 
of  the  Royal  Bank  of  Scotland,  and  Mr. 
R.  D.  Fairbairn,  General  Manager  of  the 
Clydesdale  and  North  of  Scotland  Bank 

Ltd. Mr.  Fairbairn : That  is  correct, 

Sir. 

2234.  The  Committee  have,  of  course, 
read  your  memorandum  so  it  will  not  be 
necessary  to  ask  you  questions  on  every 
point.  We  will  select  the  points  on  which 
it  seems  discussion  might  be  useful. 
First  of  all,  you  say  under  Heading  1 that 
you  would  like  to  see  the  minimum 
membership  of  private  companies  in- 
creased from  two,  and  you  would  like 
that  in  order  to  avoid  the  administrative 
difficulties  which  can  arise  from  death  or 
incapacity.  How  far  would  your  views 
be  met  if  it  were  made  obligatory  to  have 

two  directors  of  a private  company? 

It  is  only  a practical  difficulty,  but  it 
arises  sometimes  in  dealing  with  cheques 
and  authorities  for  the  release  of  securi- 
ties, etc.  Sometimes  there  are  only  two 
members  and  one  dies,  and  the  banker  is 
then  faced  with  the  difficulty  of  not  having 
a proper  mandate  for  the  release  of  funds 
and  the  uplifting  of  securities. 

2235.  If  you  had  a minimum  of  three 

members,  would  you  be  better  off  in  that 
respect? Yes.  Normally  we  have  a 


mandate  of  two  directors — that  is  very 
common — and  if  you  have  three  members 
the  chance  of  suddenly  being  left  with 
less  than  two  is  very  much  less  than  when 
there  are  two. 

2236.  If  you  had  two  and  are  left  with 

one,  why  are  you  worse  off? If  we 

require  two  signatories  and  one  dies, 
there  is  a hiatus  when  you  have  really 
no  mandate. 

2237.  The  signing  powers  would  be 

given  to  them  jointly? That  is  the 

arrangement  in  the  majority  of  cases  at 
present. 

2238.  But  the  immediate  difficulty 

could  be  got  over  by  authorising  the  two 
members,  or  either  one  of  them,  to  draw 
on  the  account? That  is  right.  Some- 

times we  have  a mandate  to  that  effect 
and  there  is  no  difficulty. 

2239.  It  may  interest  you  to  know  that 

we  have  had  suggestions  that  it  is  non- 
sense to  require  a minimum  of  two 
members,  and  that  one  ought  to  be  quite 
enough.  I take  it  you  would  not  sub- 
scribe to  that  view  ? From  the  practical 

point  of  view,  no. 

Mr.  Ballantyne : We  do  say  later  in  our 
own  memorandum  that  we  are  not 
against  the  one-man  company.  But  from 
the  practical  aspect  we  take  the  view  that, 
the  fewer  members  a company  has,  the 
more  likely  one  is  to  be  faced  with  a 
situation  in  which  there  is  a hiatus  during 
which  no  one  is  left  to  carry  on  the  affairs 
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of  the  company.  If  there  are  two  mem- 
bers, the  company  might  be  left  suddenly 
without  anyone  to  carry  on  its  business 
if  they  should  both  die.  It  is  only  a 
practical  point,  and  we  do  not  attach  a 
great  deal  of  importance  to  it. 

2240.  You  would  prefer,  say,  three  to 
two;  or  would  you  have  seven  for  all 

companies,  private  as  well  as  public? 

I think  we  were  thinking  here  of  more 
than  two.  Three  would  meet  the  point 
that  we  make. 

2241.  As  regards  ultra  vires,  that  very 

vexed  question,  you  would  be  in  favour 
of  abolishing  the  ultra  vires  rule  so  far 
as  companies’  dealings  with  third  parties 
are  concerned? Yes. 

2242.  You  would  retain  the  objects 

clause  but  for  the  purposes  of  internal 
management  only? That  is  our  sub- 

mission. 

2243.  That  links  up  with  what  you  say 
about  the  borrowing  powers  of  directors 

later  in  your  memorandum. And  also 

in  regard  to  section  54.  We  take  the  view 
throughout  that  the  rights  of  third  parties 
dealing  with  the  company  without  notice 
of  any  irregularity  should  not  be  affected 
by  the  irregularity. 

2244.  Of  course,  if  your  preferred  view 
about  ultra  vires  were  accepted,  that 
would  carry  with  it  the  complete  answer 
to  your  difficulty  about  directors’  borrow- 
ing powers,  would  it  not?  Because  the 
company  would  have  all  the  powers  of  a 

natural  person  to  borrow  money. 

That  is  true. 

2245.  So  that  would  solve  the  difficulty 
you  raise  later  on  about  what  is  meant  by 
temporary  loans  obtained  from  com- 
panies’ bankers  and  so  forth.  Most  of 
these  difficulties  would  disappear  because 
a company,  under  its  general  power, 

could  borrow  as  much  as  it  liked. 

Yes,  but  we  make  a separate  submis- 
sion in  case  you  are  not  prepared  to 
recommend  our  general  solution.  In 
other  words,  if  the  doctrine  which  we 
propose  with  regard  to  the  ultra  vires  rule 
is  not  incorporated  in  any  future  Com- 
panies Act,  then  we  would  like  some 
alteration  to  be  made  in  the  provisions 
regarding  the  borrowing  powers  of 
directors. 


2246.  You  have  doubts  about  what  is 

meant ^ by  temporary  loans  from  com- 
panies’ bankers  in  the  ordinary  course  of 
business,  and  the  express  notice  that  the 
borrowing  limit  has  been  exceeded. 
Those  are  the  two  points  you  want 
clarified  if  the  ultra  vires  rule  is  not 
abolished? Yes. 

2247.  On  the  assumption  that  the  ultra 
vires  rule  were  abolished,  you  might  get 
this  situation.  You  might  get  directors 
seeking  to  borrow'  from  a bank  in  the 
teeth  of  a resolution  of  the  members  that 
they  were  not  to  have  any  authority  to 
borrow  any  more.  How  would  you  view 
that  on  the  footing  that  there  was  no 
ultra  vires  rule?  Could  the  bank  go 
ahead  and  lend  the  money  well  knowing 
that  the  members  of  the  company  had 

voted  against  it? No.  I know  of  no 

case  where  the  members  of  a company 
have  said  that  the  directors  must  not 
exercise  their  borrowing  powers,  or  are 
only  to  exercise  their  borrowing  powers 
up  to  a certain  limit.  But  in  any  such 
case,  I am  quite  sure  that  a banker,  who 
had  notice  of  the  resolution,  would  not 
lend  to  the  directors  of  the  company  in 
excess  of  the  limit  specified  by  the 
members. 

2248.  I was  trying  to  test  the  scope  of 
the  abolition  of  the  ultra  vires  clause. 
Would  it  mean  that  you  could  wholly 
disregard  what  went  on  inside  a company, 
and  simply  rely  upon  the  fact  that  the 
company  had  all  the  powers  of  a natural 

person? Mr.  Fairbairn : Does  this 

presuppose  eliminating  from  the  articles 
of  association — as  distinct  from  the 
memorandum — all  reference  to  directors’ 
borrowing  powers? 

2249.  Yes. It  does?  At  present 

we  look  always  at  the  directors’  borrowing 
powers  as  set  down  in  the  articles,  and  we 
are  a little  afraid  of  the  interpretation  of 
article  79  which  was  introduced  in  the 
1948  Act.  We  are  a little  afraid  of  it, 
because  of  the  word  “temporary”  and 
because  of  the  word  “ loans  We  in 
Scotland  nearly  always  lend  on  overdrafts 
whereas  in  the  City  and  West  End  loans 
are  more  frequently  used.  As  we  work 
on  overdrafts  and  as  we  are  not  sure  that 
temporary  loans  covers  overdrafts  it 
gives  rise  to  uncertainty.  We  would  like 
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to  suggest  that,  if  you  are  going  to 
incorporate  a reference  in  the  articles  ol 
association  to  directors’  borrowing 
powers,  the  article  should  be  phrased  a 
little  wider  so  that  we  are  not  put  in  any 
difficulties.  We  are  uncertain,  too,  of  the 
phrase  “ in  the  ordinary  course  oi 
business  ”, 

2250.  And  your  desire  to  have  the 
matter  cleared  in  this  way  would  remain 
on  the  footing  that  the  ultra  vires  rule 

remained  as  it  was? Presuming  that 

the  members  wanted  to  limit  the  directors 
powers  in  the  articles,  we  would  still 
pay  attention  to  the  articles. 

2251.  Even  if  the  ultra  vires  rule  were 
abolished,  you  would  still  have  notice  of 
and  obey  any  restriction  in  the  articles . 
1 would  feel  that  way,  yes. 

2252.  I do  not  want  to  take  up  much 
time  on  this,  but  the  other  view,  of  course, 
is  that  if  you  abolish  the.  ultra  vires 
rule  then  the  company,  vis-a-vis  a third 
party,  will  have  all  the  powers  of  a natural 
person  and  no  one  dealing  with  the 
company  will  be  concerned  with  any 
limit  put  on  borrowing  or  anything  else. 

So  far  as  it  is  not  qualified  by  the 

articles.  If  the  articles  qualified  that  in 
any  way,  we  would  have  to  pay  attention 
to  it. 

2253.  I think  I have  your  point. 

Mr.  Ballantyne'.  I would  like  to  answer 
your  question  in  this  way  and  I am  here 
speaking  personally  rather  than  on  behalf 
of  our  committee.  I would  prefer  the 
complete  abolition  of  the  ultra  vires 
principle.  But  if  a bank  were  faced  with 
knowledge  that  members  of  the  company 
had  taken  steps  themselves,  by  resolution 
or  otherwise,  to  limit  the  powers  of  the 
directors,  then,  I say  the  bank,  having 
notice  of  these  steps,  would  have  to  give 
effect  to  them. 

2254.  So  the  abolition  of  the  ultra  vires 
rule  would  not  make  an  absolutely 
complete  curtain,  so  to  speak,  between 
dealings  with  the  outside  world  and 

dealings  inside  the  company? 1 would 

put  it  this  way,  that  any  overt  act  on  the 
part  of  the  members  of  the  company  to 
limit  the  directors’  powers  would  have  to 
be  recognised.  But  in  the  normal  case, 
which  is  the  one  we  really  deal  with  in 


our  everyday  work,  we  would  prefer  to 
deal  with  a company  on  the  basis  that  it 
possesses  all  the  powers  of  a natural 
person. 

2255.  It  is  a very  difficult  topic,  but  I 
think  I follow  the  view  you  take  on  the 
matter,  and  I think  we  can  probably 
pass  from  that  now.  The  next  one  is 
heading  3 of  your  memorandum,  which 
is  the  classification  of  companies,  and 
there  you  discuss  the  position  of  the 
exempt  private  company.  You  know, 
of  course,  that  the  chief  privilege  of  the 
exempt  private  company  is  the  exemption 
from  filing  accounts,  and  you  discuss 
the  matter  and  say  that  “ as  a practical 
solution  it  is  suggested  that  an  exempt 
private  company  should  be  required  to 
file,  with  its  annual  return,  either  its 
accounts  or  a statement  that  its  audited 
balance  sheet  shows  no  loans  to  directors. 
In  the  latter  event,  a declaration  should 
also  be  filed  with  the  annual  return  that 
the  accounts  have  been  audited  as  at  a 
date  within  the  past  two  years  ”.  Sup- 
posing that  alternative  was  adopted,  and 
the  exempt  private  company  preferred 
not  to  file  its  accounts  but  instead 
preferred  to  do  the  other  things  mentioned 
in  this  passage  of  your  memorandum, 
do  you  think  that  would  be  very  satis- 
factory to  creditors  of  the  company? 
Would  they  not  prefer  to  see  the  balance 
sheet  rather  than  have  an  assurance 

that  the  accounts  had  been  audited? 

I think  they  would  prefer  to  see  the 
accounts  filed,  and  I think  we,  too,  would 
favour,  other  things  being  equal,  a 
requirement  that  all  companies  of  what- 
ever kind  should  file  accounts.  We 
would  prefer  that,  but  we  do  recognise 
that  there  may  be  special  reasons  why 
the  smaller  limited  company  does  not 
want  to  put  its  full  accounts  and  affairs 
in  view  of  the  public.  It  was  largely  as 
a compromise  that  we  suggested  this 
intermediate  step. 

2256.  It  is  not  the  course  you  prefer. 

It  is  a course  you  think  might  be  fallen 
back  on  ? Yes. 

2257.  It  was  put,  I think,  by  one  of  our 
witnesses  that  publication  of  accounts  of 
exempt  private  companies  would  afford 
material  for  local  gossip.  If  a neighbour 
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could  go  to  Bush  House  and  make  a 
search,  he  might  make  some  interesting 
deductions  from  the  accounts  as  to  what 

was  going  on  in  the  Jones  family. If  I 

were  speaking  personally,  I would  say 
that  every  company  should,  in  return  for 
the  benefits  of  incorporation  with  limited 
liability  for  its  members,  be  required  to 
file  accounts. 

2258.  We  have  your  view  on  that  very 

clearly. Mr.  Fairbairn : I think  we 

should  make  it  clear  that  we  as  bankers 
generally  have  no  difficulty  in  obtaining 
the  accounts  of  a private  limited  company, 
whether  they  are  filed  or  not.  We  are 
reluctant  to  lend  unless  we  see  the  balance 
sheet,  and  that  is  our  policy. 

2259.  We  have  been  told  that,  too,  by 
various  societies.  They  say  that  if  the 
balance  sheet  is  not  published  they  go 
round  to  the  party  concerned  and  say 
“ Will  you  let  us  see  your  balance  sheet?” 
If  he  says  “ No  ”,  they  say  “ Very  well 
then,  we  cannot  do  business  with  you.” 

As  the  years  pass  this  reluctance  to 

show  the  figures  to  the  banker  gets  less 
and  less,  and  it  is  now  almost  uniform  for 
us  to  see  the  balance  sheet  and  profit  and 
loss  accounts  of  all  our  customers, 
exempt,  private  or  public. 

2260.  But  you  are  expressing  your 

views  on  the  general  principle,  really? 

Yes.  On  the  other  hand,  if  you  made 
compulsory  the  filing  of  exempt  private 
companies’  accounts,  I think  you  would 
find  a lot  of  people  would  not  form 
private  limited  companies,  because  they 
would  not  want  their  affairs  to  be  seen, 
and  certainly  that  would  be  so  in  a small 
community  like  Scotland. 

2261.  Do  you  see  any  advantage  from 

your  point  of  view  in  making  them  file 
their  accounts? Personally,  no. 

2262.  You  see  no  advantage  so  far  as 

you  are  concerned? From  a banker’s 

point  of  view,  no. 

Mr.  Ballantyne : Except  this  one,  that 
sometimes  you  may  be  concerned  with  a 
company  which  is  not  your  customer,  and 
it  is  on  these  occasions  that  you  might 
want  to  see  the  accounts  of  that  company. 

Mr.  Fairbairn'.  If  the  Committee  could 
do  anything  to  speed  up  the  production  of 
some  of  these  private  limited  companies’ 


accounts,  that  would  be  a help.  They 
drag  well  behind  in  many  cases.  Some- 
times it  is  the  accountant’s  fault,  some- 
times it  is  the  nature  of  the  business. 

2263.  Do  you  think,  if  there  was  an 
obligation  to  file,  that  might  make  them 

a little  more  brisk? 1 think  so.  It 

would  have  that  effect. 

2264.  Then  there  was  a point  under 

heading  6,  as  regards  directors'  interests, 
and  you  make  reference  to  the  case  of 
Victors  v.  Lingard.  The  point,  as  I 
understand  it,  is  whether  a director  is  to 
be  considered  as  interested  because  he 
has  given  a guarantee  for  a loan  made  to 
the  company.  I think  that  roughly  is  the 
point,  and  you  point  out  that  the 
difficulty  which  arises  is  probably  met  by 
article  84  (2)  (b)  of  the  current  Table  A, 
but  you  would  like  to  see  that  article 
made  statutory;  that  is  to  say  that  the 
giving  of  such  a guarantee  is  not  to 
amount  to  an  interest. Mr.  Ballan- 

tyne: That  is  the  submission.  It  is  not 
every  company  that  incorporates  Table  A, 
and  it  is  our  submission  that  the  principle 
in  article  84  (2)  ( b ) should  be  given 
statutory  effect. 

2265.  So  that  it  would  apply  to  every 
company,  and  not  only  to  those  which 

adopted  that  bit  of  Table  A? Our 

submission  is  that  it  should  apply  to  every 
company. 

2266.  What  do  you  think  of  the  view 
that  this  is  essentially  a matter  for  the 
articles  of  the  company,  rather  than  for 

the  statute? Mr.  Fairbairn:  We  made 

the  suggestion  to  simplify  matters.  We 
have  to  pay  regard  to  the  decision  in 
Victors  v.  Lingard , where  a security 
was  given  to  an  English  bank  after 
the  guarantees  were  executed,  and  the 
security  was  set  aside.  We  are  very 
careful  now,  where  we  have  the  guarantees 
of  a director,  and  further  security  is 
subsequently  taken.  The  situation  is 
quite  common  in  the  case  of  private 
limited  companies.  We  see  that  our 
position  is  covered  when  we  are  taking 
subsequent  security,  going  to  the  length 
of  having  authority  provided  by  means 
of  a resolution  passed  at  a general  meeting. 
But  this  is  just  a question  of  convenience. 
We  can  live  with  the  law  as  it  is,  but  it 
would  be  more  convenient  if  this  were 
written  into  the  Act. 
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2261.  I quite  appreciate  your  point 
and  the  reason  for  it,  but  of  course  there 
is  this  possible  view  that  a dispensation 
of  that  kind  in  favour  of  a director  is  a 
matter  for  the  articles  of  the  particular 
company,  rather  than  for  the  statute 
itself. Y es. 

2268 . Is  there  anything  further  that  you 
would  like  to  say  on  that  aspect  of  the 

matter? Mr.  Ballantyne:  I do  not 

think  that  a company  when  it  is  formed 
has  always  got  all  these  possibilities  in 
mind  and,  as  Mr.  Fairbaim  has  said,  it 
would  make  things  very  much  easier  for 
us  if  this  was  given  statutory  effect.  If 
you  have  the  Victors  v.  Lingard  circum- 
stances in  the  case  of  a company  which 
has  not  adopted  Table  A,  you  have  got 
to  inquire  into  the  proceedings  at  the 
meeting  of  the  board  of  directors  at 
which  the  decision  to  grant  your  security 
was  taken.  You  have  got  to  inquire 
whether  the  directors,  who  have  given 
the  guarantee,  had  voted  on  the  resolu- 
tion to  grant  the  security.  Or,  as  Mr. 
Fairbaim  has  suggested,  you  have  got  to 
go  beyond  the  directors  and  get  a resolu- 
tion passed  by  the  members  of  the 
company  in  general  meeting,  which  is 
troublesome. 

2269.  Then  there  is  heading  11.  I 
gather  you  think  that  the  present  state  of 
affairs,  in  relation  to  nominee  share- 
holdings and  disclosure  of  beneficial 
interests,  should  not  be  disturbed.  That 
is  to  say,  you  do  not  think  there  should 
be  legislation  compelling  shareholders 
in  one  way  or  another  to  disclose  the 
beneficial  ownership  of  their  shares,  if 
they  themselves  are  not  beneficial  owners. 
That  is  so. 

2270.  There  is  quite  a strong  body  of 
opinion  to  the  effect  that  it  would  be 
very  desirable  for  beneficial  interests 
to  be  made  known,  if  practical  means  for 
achieving  that  end  could  be  devised. 
What  is  your  view  on  that;  that  is  to  say, 

the  question  of  principle,  first  of  all? 

Mr.  Fairbaim:  I think  I would  agree  with 
that.  Sir.  I think  it  is  desirable  that  the 
directors  of  a company  should  know  of 
any  substantial  holder  trying  to  attack 
them  by  continual  acquisition  of  their 
company’s  shares.  The  advantage  lies 
with  the  aggressor,  that  is  the  man  who 
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hides  his  identity  through  nominee 
holdings.  To  ask  the  banks,  who  have  a 
very  large  number  of  nominee  holdings 
in  public  and  private  companies  through- 
out the  country,  to  make  a return, 
would  be  an  enormous  task;  and  I do  not 
think  you  would  achieve  much  by  doing 
that,  because  the  man  who  wants  to 
defeat  you  will  spread  his  holding 
through  several  nominees,  be  they  limited 
companies  or  personal  friends.  He  can 
do  it  in  101  ways  to  get  round  the  law, 
and  I do  not  think  it  is  the  answer. 

Mr.  Ballantyne:  It  would  place  an 

intolerable  amount  of  work  upon  the 
bank  nominee  companies  to  have  this 
forced  upon  them.  We  recognise  the 
desirability  of  there  being  some  means 
for  a company  to  find  out  who  are  the 
persons  beneficially  entitled  to  the  shares 
in  the  company,  but  from  the  practical 
aspect  we  do  not  think  that  the  responsi- 
bility should  be  placed  upon  the  nominee 
companies,  the  majority  of  which  are 
nominee  companies  of  banks.  We  do, 
ourselves,  make  a suggestion  in  the  last 
paragraph  of  our  submission,  that  the 
Board  of  Trade  be  given  powers,  on  the 
application  of  a company,  to  ask  holders 
of  5 per  cent,  or  more  of  the  capital  to 
disclose  whether  they  hold  the  shares  as 
beneficial  owners  or  in  a nominee 
capacity  and,  if  so,  for  whom. 

2271.  Where  any  individual  holds 
5 per  cent,  or  more  of  the  issued  capital 
of  a company,  then  he  should  be  com- 
pelled to  disclose  whether  he  holds  those 

shares  beneficially  or  not? Yes.  That 

power  would  be  given  to  companies  who 
were  worried  about  the  situation  and  who 
would  in  those  cases  be  able  to  apply  to 
the  Board  of  Trade.  If  the  company  did 
not  care  then  it  could  just  leave  things  as 
they  were. 

2272.  Supposing  somebody  held  5 per 
cent,  of  the  shares  divided  amongst 
several  nominees,  he  could  evade  the 

arrangement  then. Yes.  I think  one 

could  evade  any  such  arrangements  what- 
ever they  might  be.  The  Cohen  Com- 
mittee recommended  that  the  beneficial 
owners  of  shares — above  a percentage  of 
total  shares  in  issue — should  themselves 
declare  their  interest  to  the  company,  but 
they  suggested  a percentage  of  1 per  cent., 
which  I think  is  too  low. 
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2273.  Some  people  have  suggested  that 
one  should  look  to  the  beneficial  owner, 
and  put  the  onus  on  the  person  who  holds 
the  beneficial  interest  in  shares  not  in  his 
own  name,  above  x per  cent,  of  the 

company’s  capital,  to  disclose. Mr. 

Fairbaim:  I think  that  is  right,  Sir.  I 
think  that  is  the  way  to  tackle  it.  It  is  a 
very  difficult  problem  and  any  means  of 
detecting  evasion  is  going  to  be  elaborate. 
If  the  beneficial  owner  of,  say,  5 per  cent, 
or  more  were  to  lose  his  voting  rights  in 
respect  of  shares  held  in  excess  of  5 per 
cent,  unless  he  declared  his  interest  to  the 
directors,  it  would  act  as  a deterrent.  The 
directors  would  then  be  aware  of  what  was 
happening.  I know  it  would  be  possible 
to  get  nominees  and  friends  to  help,  but 
if  the  directors  could  at  a later  date  open 
up  an  investigation  through  the  Board  of 
Trade,  it  would  introduce  an  element  of 
uncertainty  into  the  operator’s  mind  and 
it  might  deter  him.  I think  a deterrent  is 
what  you  really  want. 

2274.  I cannot  help  wondering  on  that 
suggestion,  whether  some  astute  contender 
in  a company  squabble  might  not  turn  it 
to  his  advantage  by  alleging  that  certain 

shares  infringed  this  rule. The  large 

holder  would  normally  have  declared  his 
interest  and  the  directors  would  know  of 
any  new  operator  when  he  declared  his 
interest  of  5 per  cent.  He  would  be  out 
in  the  open  at  that  stage. 

2275.  In  this  scheme  you  go  to  the 
beneficiary,  and  not  to  the  man  on  the 

register? That  is  right.  The  onus  is 

on  the  owner  of  the  shares,  and  if  he  does 
not  declare  his  interests  he  knows  that  his 
votes  in  excess  of  a certain  percentage 
might  be  lost. 

2276.  It  has  been  represented  to  us  that, 
to  attack  nominees  and  expect  them  to 
account  for  all  their  beneficial  interests, 
would  involve  a great  deal  of  work,  but 
if  you  require  the  beneficial  owner  of  the 
shares  to  disclose  his  interest  that  makes 

matters  more  simple. To  declare  all 

our  beneficial  interests  would  certainly  be 
a tremendous  task  for  us.  In  Scots  law 
we  cannot  get  an  equitable  mortgage  over 
shares  by  mere  deposit  of  the  share 
certificate.  In  England  you  can.  The 
English  banks  have  submitted  figures  to 
your  Committee  showing  that  their 


nominee  holdings  for  security  purposes  are 
4 • 68  per  cent.  In  our  own  bank  44  per 
cent,  of  the  shares  in  our  nominee  com- 
panies are  held  for  security  purposes, 
simply  because  we  cannot  get  an  effective 
security  in  Scotland  unless  we  register  in 
the  name  of  our  nominee  companies. 
This  is  a handicap  and  an  expense  to  us, 
but  it  must  be  done  to  comply  with  Scots 
law.  In  relation  to  our  size,  therefore,  we 
make  more  use  of  nominee  companies  than 
the  English  banks. 

Mr.  Ballantyne : Mr.  Fairbaim’ s re- 
marks go  beyond  our  submission  in  the 
memorandum.  Our  committee  went  no 
further  than  to  say  that  to  require  nominee 
companies  to  disclose  the  beneficial  owner- 
ship of  all  the  holdings  which  they  hold 
in  various  companies  would  be  an  in- 
tolerable burden,  but  we  have  suggested 
that,  if  there  is  any  demand  for  disclosure 
by  nominees  as  distinct  from  beneficial 
owners,  it  should  be  confined  to  those 
cases  where  the  company  itself  makes 
application  to  the  Board  of  Trade.  It 
would  put  a limitation  on  the  number  of 
cases  where  we  were  asked  to  provide 
lists  of  beneficial  owners.  Mr.  Fairbaim 
goes  a stage  further  in  suggesting  that, 
instead  of  putting  the  responsibility  on  the 
nominee  company  or  the  nominees,  you 
should  put  it  on  the  beneficial  owner. 
But  whatever  regulation  you  introduce, 
there  are  people  who  will  find  ways  and 
means  round  it,  because  even  today,  where 
there  is  no  requirement  for  disclosure  of  a 
beneficial  ownership  of  shares  which 
nominee  companies  hold,  you  do  find 
beneficial  owners  spreading  their  holdings 
over  a large  number  of  nominees  to  cloak 
from  the  company  the  fact  that  there  is  a 
big  concentration  of  shares  being  built  up 
in  one  beneficial  ownership.  Even  now 
when  a company  cannot  be  aware  that  a 
particular  person  is  buying  its  shares, 
because  the  shares  are  being  placed  in  the 
name  of  a nominee  company,  that  person 
often,  in  order  to  cloak  the  situation  still 
further,  spreads  his  purchases  over  a large 
number  of  nominee  companies  or 
nominees. 

2277.  I suppose  evasion  is  always  pos- 
sible, but  on  the  whole  you  are  both  in 
favour,  I think,  if  possible,  of  some  scheme 
such  as  Mr.  Fairbaim  proposes ; that  is  to 
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say,  you  go  for  the  man  who  is  a beneficial 
owner? If  it  is  workable,  yes. 

2278.  Yes,  subject  to  the  practical  diffi- 
culty. I think  you  would  probably  know 
as  much  as  we  do  about  the  use  of 
nominees,  syndicates,  gentlemen’s  agree- 
ments, and  all  the  various  methods  which 
ill-disposed  people  can  adopt.  One  wants 
to  avoid  harrassing  or  inconveniencing 
the  ordinary  shareholder  who  has  no 
thought  of  gaining  clandestine  control  of 
a company,  or  something  of  that  sort. — - 
We  want  to  avoid  inconveniencing  nomi- 
nee companies  which  are  merely  providing 
a service  in  the  way  of  ordinary  legitimate 
business ; they  cannot  know  the  intentions 
of  all  their  customers. 

2279.  What  is  your  view  in  principle 
about  the  expedient  of  the  Board  of  Trade 
appointing  an  inspector  to  investigate 
ownership  of  shares?  Do  you  think  it  is 

a good  type  of  legislation  or  not? 

There  are  certain  safeguards  in  our 
recommendation : the  powers  of  the  Board 
of  Trade  would  only  be  exercised  when 
the  company  itself  made  application,  and 
it  would  be  entitled  to  do  that  where  there 
was  a holding  in  one  name  of  5 per  cent, 
or  more  of  the  capital  and  the  company 
wished  it  to  be  investigated. 

2280.  You  do  not  think,  because  it  can 
only  be  put  into  motion  in  that  way,  that 

it  is  an  unduly  oppressive  measure? 

No.  I do  not  think  so. 

2281.  Rather  strong  views  were  ex- 
pressed against  the  appointment  of  inspec- 
tors to  investigate  ownership  in  the  report 
of  the  Northern  Irish  Committee  on 
Company  Law  Amendment;  they  thought 
it  was  an  unwarrantable  intrusion  into 
legitimate  operations,  so  there  is  that  view 

about  it. Mr.  Fairbairn : We  have  not 

seen  it  used  very  often. 

2282.  And  more  people  say  it  ought  to 
be  used  more  freely,  but  then  you  get  the 
view  I am  just  putting  that  it  ought  not 

to  be  used  at  all. Is  it  not  used  less 

frequently  than  it  should,  because  it  is 
too  late? 

2283.  The  inspector  makes  his  report 
long  after  the  operation  which  has  given 


rise  to  concern  has  been  completed? 

That  is  right. 

Mr.  Ballantyne:  Our  submission  is  that 
the  application  to  the  Board  of  Trade 
would  be  made  by  the  company  and  the 
Board  of  Trade  would  immediately  require 
the  holder  of  the  shares  to  declare  whether 
he  held  them  beneficially  or  as  a nominee, 
and,  if  as  a nominee,  for  whom.  It  is  no 
more  than  that,  and  that  need  not  be 
something  which  takes  a long  time.  Some 
regulation  of  that  kind  should  be  capable 
of  working  almost  automatically. 

2284.  Then,  given  the  requisite  vote  in 

favour,  the  Board  of  Trade  could  investi- 
gate the  matter? Yes. 

2285.  Then  the  directors  would  get  the 
danger  signal  through  the  obligation  on 
the  nominal  holder  to  report  his  interest? 

Yes.  The  nominal  holder  would 

report  whether  he  held  the  shares  bene- 
ficially or  as  a nominee,  and  the  company 
would  then  decide  whether  there  was  any 
other  action  it  required  to  take. 

2286.  Under  heading  12  you  refer  to 

the  specific  designation  of  accounts  on 
a register.  I ought  to  know,  but  I am 
afraid  I do  not — what  is  a specific  desig- 
nation?-  This  arises  because  nominee 

companies  and  trustee  companies,  having 
holdings  of  shares  in  one  company  for  a 
large  number  of  different  customers  and 
trusts,  have  recently  commenced  the  prac- 
tice of  asking  the  companies  to  open 
different  accounts  for  different  blocks  of 
shares,  and  to  designate  those  accounts 
in  a certain  way.  If  you  take  Royal  Bank 
of  Scotland  (Nominees)  Ltd.,  they  might 
wish  to  have,  for  example,  an  A-B 
account,  a C-D  account  and  an  E-G 
account  in  the  register  of  a company. 
Some  companies  have  restrictions  as  to 
the  form  of  designation  they  will  allow 
but  accept  them,  while  other  companies 
say  that  they  cannot  designate  accounts 
because  of  the  prohibition  against  recog- 
nising trusts. 

2287.  You  say  that  there  should  be 

something  in  any  new  legislation  to  say 
that  these  specific  designations  will  not 
amount  to  recognition  of  a trust  ? It  is 
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merely  a designation  as  against  the  record- 
ing of  a trust  interest.  It  is  a great  con- 
venience to  a trustee  nominee  company 
to  get  separate  dividend  warrants  for  its 
different  trusts,  and  to  have  the  different 
accounts  designated  in  such  a way  that 
the  dividends  can  be  easily  identified. 

2288.  I follow  that,  but  apart  from  any 
amendment  of  the  law,  would  not  the 
answer  as  to  whether  there  was  a notice 
of  trust  or  otherwise  turn  very  much  on 

what  was  said  in  the  designation? 

Yes. 

2289.  Supposing  it  had  Brown  Trust  for 
Jones,  or  something  like  that.  If,  as  it 
were,  it  indicated  the  existence  of  a trust, 
although  it  did  it  in  sort  of  telegraphic 
terms,  it  would  be  rather  difficult  to  avoid 
saying  that  that  was  taking  notice  of  a 

trust. Mr.  Fairbairn:  It  is  a matter  of 

convenience  for  the  banks.  We  receive 
one  dividend  warrant  for,  say,  2,000 
beneficiaries,  and  it  is  a very  difficult  and 
tedious  job  to  split  it  up.  This  makes 
splitting  up  more  easy. 

2290.  Mr.  Brown:  It  is  simply  passing 

on  the  splitting  up  from  the  bank  to  the 
company. That  is  true. 

229 1 . Chairman : Y ou  regard  this  purely 

as  a matter  of  convenience? A small 

point  of  convenience,  yes. 

Mr.  Ballantyne : I think  the  companies, 
themselves,  place  different  interpretations 
upon  the  statutory  provisions  at  the 
moment.  Some  say  that  they  cannot  open 
these  separate  accounts  and  designate 
them  in  the  way  desired  because  of  the 
statute;  others  do  it  regarding  the  desig- 
nation as  not  being  notice  of  a trust. 

2292.  Under  heading  14,  which  is 
carrying  on  business  through  associated 
and  subsidiary  companies,  you  raise  a 
point  which  perhaps  does  not  really 
belong  in  that  section — but  that  does  not 
matter— directed  to  the  case  of  companies 
trading  under  names  other  than  their 
true  names,  and  you  say  that  is  a matter  of 
complaint,  and  that  this  practice  should  be 
expressly  forbidden  and  the  penalties 
increased.  Does  not  section  108  of  the 
Companies  Act  to  some  extent  meet 
your  point?  Section  108  obliges  a com- 
pany to  paint  its  name  on  the  outside  of 
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every  office,  or  place  in  which  its  business 
is  carried  on,  in  a conspicuous  position 
in  letters  easily  legible.  Then  its  name 
has  got  to  be  engraved  on  its  seal  and 
then  it  has  to  have  its  name  mentioned  in 
legible  characters  on  all  business  letters 
of  the  company,  and  so  forth.  If  a 
company  does  not  so  paint  or  fix  its 
name  the  company  or  every  officer  will 
be  liable  to  a fine  not  exceeding  £5  and 
if  a company  does  not  keep  its  name 
painted  or  fixed  in  the  manner  so  directed 
the  company  and  every  officer  of  the 
company  who  is  in  default  shall  be  liable 
to  a default  fine.  Then  if  a company 
fails  to  engrave  its  name  on  the  seal  and 
to  have  its  name  mentioned  in  legible 
characters  on  business  letters  and  so 
forth,  it  is  liable  to  a fine  not  exceeding 
£50.  What  do  you  suggest  we  could 

add  to  that? Mr.  Fairbairn:  Our 

committee  finds  that  there  are  one  or  two 
cases  here  where  a company  acquires  a 
firm  and  the  company  is  not  revealing  the 
position  in  accordance  with  that  section. 
The  cases  are,  I think,  few  but  increasing; 
the  fine  is  probably  the  answer. 

2293.  Of  course,  companies  trading 
otherwise  than  under  their  true  name 
are  now  within  the  Registration  of  Busi- 
ness Names  Act,  so  that  is  another  way 
in  which  this  abuse  might  be  checked, 

I suppose. Yes.  They  do  not  always 

register. 

2294.  The  great  difficulty  about  the 
Registration  of  Business  Names  Act  is  to 

get  compliance  with  its  requirements. 

Mr.  Ballantyne : There  are  cases  where  the 
statutory  regulations  are  complied  with, 
but  where  die  company  taken  over  by 
another  company  is  continued,  not  in  that 
company’s  name  but  in  the  old  name.  It 
trades  in  the  old  name,  although  some- 
where in  the  building,  and  possibly  also  on 
the  notepaper,  etc.,  the  name  of  the  acquir- 
ing company  appears.  But  it  still  trades 
under  the  old  name,  such  as  Walter 
Ballantyne — dropping  the  “ and  Co.  Ltd.” 
— when  the  business  is  now  owned  by 
Robert  Fairbairn  and  Co.  Ltd.  There 
are  cases  like  that,  but  I do  not  think  it 
gives  rise  to  any  practical  difficulties  as 
far  as  we  bankers  are  concerned. 

2295.  I gather  that  you  were  in  fact 
occasioned  some  embarrassment  when 
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the  company  came  to  open.  an_  account 
and  it  appeared  they  were  doing  this; 
that  is  to  say,  trading  under  a name  other 

than  their  registered  name? In  the 

case  in  point,  for  example,  Robert 
Fairbaim  and  Co.  Ltd.  might  want  to 
open  an  account  in  the  name  of  Walter 
Ballantyne,  for  the  business  which  they 
continued  to  carry  on  in  that  name  after 
having  put  the  company  of  Walter 
Ballantyne  and  Co.  Ltd.  into  liquidation. 

2296.  In  that  kind  of  case,  could  you 
not  say  “ We  cannot  do  business  with 
you  unless  you  comply  with  the  Regis- 
tration of  Business  Names  Act,  or  else 
give  up  using  this  subsidiary  name  ” ?— — 
Yes,  I would  agree.  It  is  just  a question 
of  embarrassment. 

Mr.  Fairbairm  He  would  probably 
change  his  bankers  at  that  stage. 

2297.  But  it  would  be  important  to  you, 

I suppose,  because  if  a concern  is  infring- 
ing the  Registration  of  Business  Names 
Act  it  perhaps  may  have  difficulty  in 
collecting  its  book  debts  if  the  disquali- 
fication imposed  by  the  Act  is  in  fact 
enforced.  Then  I take  it  you  have  no 
specific  recommendations  to  make  about 
this  point,  beyond  increasing  the  penalty  ? 
-Mr.  Ballantyne:  No. 

2298.  The  next  point  is  one  which,  of 
course,  has  been  the  subject  of  much 
debate  over  a good  many  years,  and  that 
is  the  exemptions  afforded  to  banks, 
amongst  other  institutions,  as  regards  the 
contents  of  their  accounts,  and  in 
particular  the  keeping  of  secret  reserves. 
On  that  I gather  you  say  that  the  Cohen 
Committee  thought  it  proper  that  banks 
should  enjoy  this  exemption,  and  nothing 
has  happened  since  to  invalidate  that 

view. That  would  be  our  submission, 

that  nothing  has  occurred  since  the  time 
of  the  Cohen  Committee  to  invalidate 
the  view  taken  by  that  Committee  on 
this  particular  matter. 

2299.  If  one  could  look  at  the  matter 
again,  is  it  a fair  summary  of  your  case 
that  banks  must  accumulate  reserves,  that 
public  confidence  in  our  banks  is  due  to  the 
knowledge  that  they  have  large  reserves, 
and  that  this  confidence  would  be  shaken 


if  temporary  fluctuations  in  the  value  of 
those  reserves  had  to  be  disclosed?  Is 
that  how  you  put  it?  Tell  us  in  your  own 

words  if  that  is  not  a fair  summary. 

Mr.  Fairbairn:  We  feel  very  strongly 
that  this  privilege  to  bankers  should  be 
continued,  as  the  conditions  ruling  now 
are  even  stronger  in  support  of  this  than 
they  were  at  the  time  of  the  Cohen  Com- 
mittee. I think  it  is  dearly  in  the  public 
interest  that  the  banks  should  remain 
strong  and  I think,  too,  that  the  public 
interest  comes  before  the  interests  of  the 
shareholders  in  this  respect.  Continuity 
in  the  level  of  profits  is  essential  to  give 
confidence  to  the  public  here  at  home, 
and  also  to  our  foreign  banking  friends. 
They  look  to  the  strength  of  the  British 
banking  system,  and  have  a large  amount 
of  money  with  us,  and  we  must  be  strong 
in  their  eyes.  The  profits  are  in  fact 
subject  to  fairly  substantial  variations 
because  of  the  substantial  fluctuations 
in  the  value  of  gilt-edged  securities,  and 
again  our  profits  are  subject  to  variation 
dependent  on  our  bad  debt  experience 
with  the  amounts  which  we  lend.  The 
amount  which  we  lend  now  is  very  much 
higher  than  the  amount  lent  at  the  time 
of  the  Cohen  Committee  and  we  are 
lending  substantially  more  in  individual 
sums.  I think  it  is  important  that  the 
fluctuations  in  our  fortunes,  both  in 
gilt-edged  securities  and  in  our  overdrafts, 
should  be  kept  within  the  bank’s  affairs. 

2300.  I gather  that  not  so  many  years 
ago  the  depreciation  in  the  value  of  gilt- 
edged  securities  was  so  great  that  the 
accounts  of  some  banks  necessarily 
showed  that  their  secret  reserves  were 

exhausted.  Did  that  ever  happen? 

Not  to  my  knowledge.  I think  a 1 per 
cent,  drop  in  the  gilt-edged  market  costs 
the  British  banking  system  at  the  moment 
something  like  £15  to  £20  millions,  and 
I think  I am  right  in  saying  that  during 
the  past  20  years  we  have  seen  a fluctua- 
tion of  as  much  as  25  points  in  some  of  the 
stocks  which  the  banks  hold.  It  is  a big 
sum  for  the  banking  system  to  carry. 

2301.  Has  it  been  consistently  possible 
during  the  last  10  years  to  iron  out  these 
fluctuations  by  means  of  a secret  reserve, 
or  did  you  ever  come  to  the  point  where 
the  reserve  was  exhausted  and  everything 
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had  to  be  shown  on  the  open  account, 

so  to  speak? No.  Banks  have  on 

occasion  shown  their  Government  securi- 
ties at  book  value  in  their  balance  sheet 
even  though  this  figure  was  in  excess  of 
market  value  at  the  time.  The  market 
value  was  shown.  That  has  been 
accepted. 

2302.  Would  not  that  show  that  there 

was  no  hidden  reserve? No. 

Mr.  Ballantyne : In  the  case  of  some 
banks,  it  was  quite  clear  that  the  con- 
tingencies reserves  were  capable  of 
taking  care,  even  in  those  days,  of  all  the 
depreciation  suffered  on  their  gilt-edged 
investments. 

2303.  The  banks  always  succeeded  in 

maintaining  their  position? In  the 

case  of  some  banks,  at  any  rate,  they 
continued  the  practice  of  showing  their 
investments  at  or  under  the  market  value, 
making  up  the  deficiency  out  of  internal 
reserves  which  were  not  exhausted,  and 
that  would  not  have  been  possible  if  it 
had  not  been  for  the  provisions  of  the 
1948  Act  and  earlier  Companies  Acts, 
giving  the  banks  this  exemption.  I think 
it  is  essential  and  very  desirable  that  the 
results  which  the  banks  report  should  not 
show  wide  variations  from  year  to  year. 
I regard  it  as  essential  that  there  should  be 
a stability  shown  by  the  results  which  they 
publish. 

2304.  You  do  not  agree  that  any  banks 
have  exhausted  their  reserves  at  any  point 

during  the  last  10  years  or  so  ? 1 would 

not  know,  because  while  some  banks 
showed  their  investments  at  more  than  the 
market  value,  I do  not  think  it  can  be 
taken  for  granted  from  that  fact  that  they 
had  exhausted  all  their  contingency 
reserves.  The  mere  fact  that  they  did 
not  at  that  particular  time  write  down 
the  investments  to  their  market  value  did 
not  necessarily  mean  that  they  could  not 
have  done  so  if  they  had  used  up  all  the 
contingency  reserves.  Contingency  re- 
serves are  there  not  for  one  purpose  only, 
but  for  a number  of  different  purposes — 
for  the  purpose  of  meeting  diminutions 
which  may  take  place  in  the  value  of 
investments  and  exceptional  losses  through 
bad  debts  and  for  other  purposes.  It  is 
quite  possible  that  the  banks,  showing 


a deficiency  on  their  gilt-edged  invest- 
ments, were  keeping  back  some  con- 
tingency reserves  for  these  other  purposes. 

I cannot  say. 

2305.  Then  there  are  various  particular 
points  to  be  put  against  these  exemptions. 
For  instance,  it  is  suggested  that  the 
shareholder  of  a banking  company  is  at  a 
disadvantage  in  considering  a take-over 
bid,  especially  when  one  banking  company 
is  offering  to  take  over  the  shares  in 
another  in  return  for  shares  in  itself. 
Do  you  think  there  is  any  substance 

in  that? 1 would  say  none,  because 

I do  not  think  a take-over  bid  for  a bank 
could  be  carried  through  in  this  country 
today  without  the  consent  of  the  Bank  of 
England.  There  are  practical  considera- 
tions, I think,  which  would  rule  out  any 
possibility  of  a take-over  bid  for  any  of 
the  large  banks,  without  the  consent  of 
the  Bank  of  England.  In  regard  to  the 
interests  of  shareholders,  I think  that  it 
is  much  better  for  them  to  see  a steady, 
stable  position  rather  than  one  which 
fluctuates  widely  from  year  to  year. 
In  other  words,  if  we  were  called  upon  to 
disclose  all  these  contingency  reserves  it 
would  probably  mean  that  in  a year  in 
which  there  had  been  a considerable  fall 
in  the  value  of  our  investments,  no  matter 
how  we  showed  this  in  our  accounts  the 
financial  journalists  would  put  the  figures 
together  and  show  that  the  dividend 
being  paid  by  the  bank  in  that  year  was 
not  covered  by  the  profits  earned.  I 
think  that  the  shareholders’  interests 
would  be  affected  adversely  rather  than 
the  reverse  if  the  exemption  were  abolished, 
because  you  would  have  much  more 
violent  fluctuations  in  the  banks’  results, 
and  therefore  in  the  value  of  their  shares. 

2306.  The  Trades  Union  Congress  say 

that  this  exemption,  among  others, 
prevents  employees  from  bargaining 
effectively. 1 would  not  agree. 

2307.  The  argument  I take  to  be  that, 
if  it  was  a question  of  increasing  pay  or 
conditions  of  service,  a more  convincing 
case  could  be  made  out  by  the  Trade 
Union  if  they  could  say  “ Look  at  all 
these  millions  of  money  that  you  have 
got  tucked  away.  You  could  easily  pay 

us  some  more”. In  other  words,  the 

capacity  of  the  industry  to  pay  higher 
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salaries  would  be  apparent.  But  the 
wages  in  industry  generally  are  not 
altogether  regulated  by  the  capacity  to 
pay. 

2308.  Some  people  think  they  ought 

to  be,  I believe. The  fundamental 

position  would  not  be  changed,  even  if 
the  reserves  were  disclosed,  because  they 
would  still  be  required  to  cover  the  same 
contingencies  as  they  are  covering  today. 
They  would  be  disclosed  instead  of  being 
not  disclosed.  On  the  point  that  the 
Trade  Unions  make,  it  would  follow 
that  if,  in  any  year,  there  was  a capacity 
to  pay  higher  salaries,  they  would  have 
to  accept  the  proposition  that  in  a bad 
year  the  capacity  to  continue  paying  those 
salaries  would  be  no  longer  present. 

2309.  Mr.  Smith : They  might  be  much 
more  likely  to  accept  that  if  they  could 
have  the  evidence  that  that  was  the 
position.  At  the  moment,  they  get  the 
assertion  that  this  is  the  position  every 
time,  but  never  the  evidence  the  other 

way. In  my  experience  they  have 

refused  to  accept  the  proposition. 

2310.  I would  not  doubt  that,  but  the 
point  that  the  T.U.C.  is  making  is  that 
you  get  public  criticism  that  the  trade 
unionists  and  the  trade  unions  have  not 
taken  a responsible  attitude  towards  the 
costing  and  economics  of  industry,  and  at 
the  same  time  they  are  being  denied  the 
information  on  which  they  can  take  that 

responsible  attitude. Mr.  Fairbairn : 

Bank  salaries  compare  more  than  favour- 
ably with  their  equivalent  in  other  walks 
of  clerical  labour. 

Mr.  Ballantyne : There  are  many 

factors  which  determine  the  level  at  which 
reserves  should  be  held,  and  the  mere 
fact  of  disclosing  that  a certain  reserve 
exists  is  not  in  itself  sufficient  to  show  the 
true  position  without  saying  also  that 
there  are  contingent  liabilities  on  the 
other  side  of  the  account  against  which 
these  reserves  have  got  to  be  set.  There  is 
a contingent  liability  for  possible  de- 
preciation of  the  investment  portfolio, 
and  a contingent  liability  in  respect  of  a 
very  large  amount  of  advances,  which 
might  at  any  time  result  in  fairly  sub- 
stantial bad  debts.  You  see,  it  is  only 
the  banker  himself  who  can  determine  the 
proper  level  at  which  these  reserves 


should  be  maintained,  and  that  is  how 
the  present  exemption  is  exercised.  A 
banker  needs  to  build  up  reserves  to 
cover  these  exceptional  contingencies 
which  do  arise  from  time  to  time,  and  we 
therefore  make  an  allocation  out  of 
each  year’s  profits  to  provide  for  them. 
I think  it  would  be  quite  misleading  to 
give  a figure  of  the  contingency  reserve, 
without  at  the  same  time  clearly  indicating 
that  it  is  not  a free  reserve  available  for 
disbursement  to  the  employees  or  other- 
wise. It  is  there  to  meet  a particular 
risk,  which  is  inherent  in  the  business. 

2311.  Chairman'.  Then  there  is  another 
complaint  suggested,  that  the  bank’s 
customers,  since  they  cannot  ascertain 
the  bank’s  profits,  cannot  judge  whether 
they  are  being  charged  too  much  for  the 

services  they  receive. The  services  are 

provided  on  a competitive  basis. 

2312.  Some  banks  periodically, 
amongst  the  entries  put  fown  in  the 

pass  book,  show  bank  charges. Mr. 

Fairbairn'.  Yes,  but  if  the  public  do 
not  like  the  charges,  they  do  not  need  to 
have  an  account.  The  profits  the  bank 
make  have  little  to  do  with  it.  If  the 
public  do  not  care  for  the  charges  which 
we  make  they  can  seek  alternatives.  For 
example,  they  can  go  to  the  Post  Office 
and  send  their  money  by  Money  Order, 
and  see  if  they  can  get  it  cheaper.  The 
services  which  the  bank  has  to  offer 
have  to  compete  with  other  services  of 
an  equivalent  nature.  The  profit  that  the 
bank  is  making  has  really  very  little  to 
do  with  it.  It  is  important  to  the  bank, 
of  course,  but  not  to  the  customer. 

2313.  You  do  not  think  much  of  that 

one? No,  Sir. 

Mr.  Ballantyne:  We  would  not  agree. 
We  consider  that  banking  services  are 
being  provided  today  by  the  banks  in 
this  country  at  a very  low  cost  to  their 
customers. 

Mr.  Fairbairn : On  this  whole  question 
we  think  that  the  national  and  public 
interest  is  paramount.  It  overrides  all 
other  arguments  regarding  the  disclosure 
of  the  bank’s  figures. 

2314.  There  is  only  one  other  thing. 
You  have  some  references  to  misleading 
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names  of  companies,  and  so  forth.  I take 
it  that  your  main  preoccupation  is  to 
prevent  such  words  as  banker,  bank 
and  banking  being  used  as  part  of  the 
name  or  description  of  concerns  which 
ought  not  to  be  so  called  ? Yes. 

Mr.  Ballantyne : We  recognise  the 

difficulty  in  this  matter,  but  we  take  the 
view  that  the  use  of  the  words  bank, 
banking  or  banker  should  be  confined  to  a 
concern  doing  what  we  term  ordinary 
banking  business. 

Mr.  Fairbairn : That  is  the  receipt  of 
money  on  deposit  and  on  current  account, 
and  the  honouring  of  customers’  cheques, 
although  there  are  some  people  who  do 
not  do  that  and  still  call  themselves 
bankers  and  are  of  first-class  standing. 
We  think  the  use  of  the  term  banker 
should  be  strictly  controlled  by  the  Board 
of  Trade. 

2315.  Should  it  be  done  in  some  way 
by  reference  to  assets  ? You  might  have 
a concern  which  is  carrying  on  varying 
activities,  but  which  has  not  got  very 

much  in  the  till. It  would  be  difficult 

to  do  that. 

2316.  Over  the  years  one  remembers 

unfortunate  episodes  in  the  City,  where 
very  often  some  concern  called  a bank 
featured  a good  deal,  and  it  may  have 
been  simply  a creature  of  the  great 
operator  of  the  day. Yes. 

2317.  Have  you  any  suggestions  as  to 
how  one  could  make  sure  of  a sensible 

control  of  the  use  of  these  words? 1 

think  you  must  exercise  control  over  the 
use  of  the  name  through  the  Board  of 
Trade.  Nobody  should  be  allowed  to 
form  a company,  call  himself  a bank, 
and  advertise  for  money  without  the 
closest  scrutiny  and  permission  of  the 
Board  of  Trade. 

2318.  Perhaps  it  is  easier  said  than 

done,  but  clearly  it  ought  to  be  done? 

I agree,  Sir. 

Mr.  Ballantyne : We  said  that  we 
recognised  the  difficulties. 

Chairman : Those  are  all  my  questions. 
Mr.  Lumsden,  have  you  any  more 
questions? 

2319.  Mr.  Lumsden:  In  your  memo- 
randum you  suggested  that  it  should  be 


permissible  to  have  a floating  charge  in 
Scotland.  You  added  that  there  would 
at  long  last  be  power  to  appoint  a 
receiver  and  manager  at  short  notice,  and 
with  the  minimum  of  formality.  Since 
that  memorandum  was  sent  to  the 
Committee,  there  has  been  the  report  of 
the  Law  Reform  Committee  for  Scotland, 
before  which  I think  you  gave  evidence, 
which  has  recommended  that  power 
should  be  given  to  create  a floating 
charge  by  a limited  company  in  Scotland, 
under  more  or  less  the  same  arrange- 
ments as  in  England,  with  the  important 
exception  that  the  Committee  did  not 
recommend  that  there  should  be  power 
to  appoint  a receiver,  or  a receiver  and 
manager.  They  say  “ We  have  come  to 
the  conclusion  that  the  advantages  which 
might  follow  from  empowering  the 
holder  of  a floating  charge  to  appoint  a 
receiver  or  a judicial  factor  are  out- 
weighed by  the  complications  which 
would  result  from  the  introduction  of 
another  officer.  We  are  satisfied  that  the 
holder  of  a floating  charge  would  be 
adequately  protected  if  his  security 
crystallized  only  on  liquidation.”  I 
would  like  to  ask  you  if  on  reconsidera- 
tion you  accept  the  recommendation  of 
this  Committee,  or  whether  you  still  wish 
to  press  for  power  to  appoint  a receiver 

and  manager  and,  if  so,  why? We  are 

very  disappointed  to  see  the  recom- 
mendation in  this  form,  and  we  do  not 
accept  it  as  a satisfactory  solution  of  the 
problem.  We  still  wish  to  press  for 
legislation  providing  for  a floating  charge 
with  the  right  to  appoint  a receiver  and 
manager.  We  do  not  see  why  the  laws 
of  Scotland  and  England  should  not 
be  the  same  in  the  field  of  commercial 
law,  and  we  think  the  advantages  of  a 
floating  charge  are  not  fully  achieved 
unless  there  is  power  to  appoint  a 
receiver  and  manager. 

2320.  Could  you  elaborate  that  a little 
bit?  What  benefit  does  the  receiver  and 

manager  bring? When  things  start 

going  wrong  and  it  is  obvious  they  are 
starting  to  go  wrong,  the  holder  of  the 
floating  charge  can  immediately  appoint 
a receiver  and  manager  to  take  over 
the  administration  of  the  assets  of  the 
company  in  the  first  instance  for  the 
benefit  of  the  holder  of  the  floating 
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charge  but  very  often,  as  experience  has 
shown,  the  creditors  of  the  company 
benefit  as  well. 

2321.  It  is  the  quickness  by  which  the 
floating  charge  can  be  put  into  execution 
through  the  appointment  of  a receiver 
and  manager  that  gives  it  its  great  virtue? 

Mr.  Fairbairn:  Yes.  I would  like  to 

support  my  colleague  on  this.  We 
fought  very  hard  to  get  a floating  charge 
into  the  law  of  Scotland;  and  having 
had  considerable  experience  of  banking 
both  in  England  and  Scotland,  there  is 
no  doubt  whatever  in  my  mind  that  this 
will  prove  to  be  of  great  advantage  to  the 
Scottish  business  community.  We  cer- 
tainly endorse  what  the  Law  Committee 
for  Scotland  have  recommended  but  we 
cannot  but  record  our  extreme  dis- 
appointment that  they  have  not  seen  fit 
to  recommend  a receiver  and  manager. 
My  colleague  has  made  a point  about 
quickness  but  I think  there  should  be 
added  to  this  that  in  Scotland  there  is 
either  a liquidation  or  the  company  goes 
on;  it  is  one  thing  or  the  other  with  no 
interim  period.  This  will  not  be  altered 
by  the  proposals  put  forward  by  the  Law 
Committee.  We  want  to  be  in  a position 
to  put  somebody  in  to  see  if  the  company 
can  be  saved  from  liquidation.  We  are 
not  looking  at  it  from  the  point  of  view 
of  security.  From  the  point  of  view  of 
security  the  recommendation  gives  all  we 
want.  We  are  disappointed  that  we 
cannot  have  an  interim  period  during 
which  a receiver  of  ability  could  manage 
the  company  to  see  if  it  could  be  put  on 
its  feet. 

Mr.  Ballantyne : Mr.  Fairbairn  is  mak- 
ing the  point  that  liquidation  is  final  and 
it  is  very  rarely  you  see  the  recall  of  a 
liquidation.  Whereas  the  receiver  may 
be  able  to  stop  the  rot  and  the  company, 
instead  of  being  liquidated,  can  be  saved 
and  made  strong  again. 

2322.  Professor  Gower : Mr.  Ballan- 
tyne, I do  not  think  I quite  understood 
one  of  your  answers  in  connection  with 
this  problem  of  secret  reserves.  The 
Chairman  asked  you  about  the  question 
of  a take-over  bid.  He  suggested  it 
might  be  unfair  on  the  shareholders  being 
taken  over,  who  would  not  know  what 
the  reserves  of  the  companies  were. 


Your  answer  was  that  there  could  not  be 
one  without  the  consent  of  the  Bank  of 
England.  I could  not  quite  see  the 
relevance.  You  are  not  suggesting  the 
Bank  of  England,  before  they  consented, 
would  make  sure  the  shareholders  were 
getting  a fair  deal?  That  would  not  be 
the  role  of  the  Bank  of  England,  would  it  ? 

No,  I think  the  answer  was  probably 

not  quite  relevant.  I have  never  thought, 
that  in  banking,  you  could  have  the 
kind  of  take-over  bids  you  have  in 
industry  generally. 

2323.  You  can  have  mergers  and  the 
problem  would  be  really  the  same  there. 
If  you  have  a merger  of  two  banks  the 
problem  would  arise  as  to  how  the  new 
bank  is  formed,  what  allocation  of  shares 

there  should  be  to  shareholders? ^Yes, 

but  that  is  usually  on  a basis  of  agreement 
between  the  two  boards  of  directors.  I 
was  thinking,  when  the  Chairman  asked 
the  question,  of  the  take-over  bid  which 
is  the  smash  and  grab  raid  you  sometimes 
see  in  industry,  where  the  shareholders 
of  a company  sometimes  sell  out  because 
they  are  offered  something  more  than  the 
market  value  of  the  shares  without 
knowing  the  real  worth  of  their  company. 
That  does  not  usually  apply  where  you 
have  an  agreement  between  two  boards 
of  directors  for  an  amalgamation  on  the 
basis  of  disclosed  positions. 

2324.  No,  but  it  is  the  case  nevertheless 
that  in  that  situation  the  shareholders 
would  not  have  the  same  detailed 
information.  They  would  have  to  rely 
much  more  on  the  advice  of  the  respective 
boards  than  would  the  shareholders  of  an 
ordinary  commerical  company  which  had 
full  balance  sheets  and  profit  and  loss 

accounts  for  a number  of  years. But  do 

not  the  shareholders  of  other  companies 
subject  to  take-over  bids  have  to  rely  on 
the  advice  they  get  from  the  directors  as 
to  whether  they  should  accept  the  bid  or 
not? 

2325.  Mr.  Brown:  The  advice  of  the 

directors  is  not  always  accepted. -I 

did  not  see  any  practical  difficulty  in 
relation  to  take-over  bids  in  banking. 

2326.  Professor  Gower : There  have 
certainly  been  take-over  bids  for  concerns 
calling  themselves  banks.  How  far  you 
would  regard  them  as  real  bankers  in 
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your  sense,  I am  not  sure. We  are 

thinking  of  different  kinds  of  bankers, 

I think. 

2327.  Professor  Gower:  But  they  might 
be  banks  that  got  the  exemption,  might 
they  not? 

Mr.  Brown:  The  Bank  of  the  Middle 
East? That  was  a proper  bank. 

2328.  Yes,  and  a proper  take-over 

merger. Mr.  Fairbairn:  I think  it  all 

gets  back  to  the  national  interest  being  of 
far  greater  importance  than  the  sectional 
interests  of  the  shareholders.  You  can- 
not get  away  from  that  argument. 

2329.  Professor  Gower:  Clearly  we 

would  all  agree,  but  the  case  that  has  to 
be  made  out  is  that  it  is  in  the  national 
interest,  not  merely  that  banks  should  be 
strong,  not  merely  that  they  should  seem 
to  be  strong,  but  that  this  is  best 
accomplished  by  not  allowing  it  to  be 

seen  how  strong  or  weak  they  are. 

The  question  of  secrecy  in  this  country  is 
very  important  because  you  have  eleven 
clearing  banks  and  five  Scottish  banks 
co-operating  with  the  Bank  of  England 
over  credit  restraint  and  financial  policy. 
Our  profits  are  affected  to  a very  con- 
siderable extent  by  the  policy  of  the 
government. 

2330.  But  everybody  realises  they  would 
never  be  allowed  to  fail.  Is  it  really 
suggested,  if  for  one  year  your  bank 
showed  a loss,  all  the  depositors  would 

rush  to  take  their  money  out? No: 

but  we  are  not  alone  as  far  as  concealing 
profits  is  concerned.  In  trading  com- 
panies there  axe  secret  reserves  if  you  like 
— in  the  shape  of  undervaluation  of 
assets.  Here,  too,  the  shareholders  must 
be  guided  by  their  directors  as  to  whether 
or  not  the  price  they  are  being  offered  is 
fair. 

2331.  But  the  fact  does  remain  that  in 
the  case  of  banks  concealment  obviously 
goes  considerably  further.  You  can 
make  transfers  to  your  reserves  without 

saying  you  are  doing  so. Yes,  we  are 

not,  however,  the  only  country  in  the 
world  that  allows  its  banks  to  have  secret 
reserves.  So  far  as  I know  all  the 


Commonwealth  do  so.  In  the  United 
States  of  America  there  are  exceptions 
but  there  the  banks  are  very  numerous, 
mostly  small  in  relation  to  the  economy 
and  the  failure  of  one  or  two  has  no 
impact. 

Mr.  Ballantyne : Amd  the  depositors  are 
insured  up  to  ten  thousand  dollars,  with 
the  result  that  you  have  people  placing 
deposits  up  to  ten  thousand  dollars  in  a 
number  of  banks.  It  is  quite  common  in 
the  United  States  for  people  to  spread 
their  deposits  in  this  way.  That  would 
support  the  view  that  the  national  interest 
is  the  paramount  one  here,  but  I still  say 
that  it  is  not  necessarily  at  variance  with 
the  shareholders’  interests. 

2332.  Mr.  Lawson:  Could  I ask  one 
question  on  that  subject  of  public  interest? 
I suppose  the  main  purpose  of  the  pro- 
visions of  the  Companies  Act  regarding 
the  disclosure  of  matters  in  the  accounts 
is  to  enable  the  shareholders  to  exercise 
the  ultimate  control  over  the  company, 
which  is  their  right  and  responsibility.  As 
regards  banks,  are  you  saying  that  share- 
holders are  nevertheless  in  a position  to 
exercise  that  control  although  they  have 
much  less  information  than  they  would 
have  in  an  industrial  company,  or  are  you 
saying  that  it  does  not  matter  in  the  case 
of  banks  that  the  shareholders  are  not 

able  so  effectively  to  exercise  control? 

Mr.  Fairbairn:  We  maintain  that  the 
shareholders  have  the  same  power  of 
control  through  the  directors  of  the  com- 
pany. There  is  no  difference. 

2333.  But  are  they  in  a position  to 
exercise  that  control  intelligently  if  they 
have  not  got  information  as  to  the  true 

profits  or  losses  of  the  bank? 1 think 

so. 

2334.  That  almost  leads  one  to  the 
conclusion  that  a great  deal  of  the  pro- 
visions of  the  Companies  Act  requiring 
information  from  industrial  companies 

are  not  necessary  either. 1 think  you 

are  assuming  the  profits  which  the  bank 
show  are  wildly  different  from  its  true 
profits. 

2335.  I was  assuming  that. No.  We 

always  have  regard  to  our  experience 
during  the  year.  If  we  had  to  show  the 
whole  of  our  profits  we  would  not,  I 
think,  be  able  to  build  up  the  reserves 
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which  are  so  necessary.  If  you  look  back 
a number  of  years  you  will  find  that  the 
surplus  of  the  banks  in  relation  to  total 
liabilities  is  less  now  than  it  was  previously. 
It  is  even  more  necessary  now  that  the 
banks  should  be  allowed  to  carry  on, 
building  up  their  strength. 


Chairman : Those  I think  are  all  the 
questions  we  have  to  trouble  you  with, 
gentlemen,  and  I would  like  to  say  again 
we  are  extremely  grateful  to  you  both  for 
your  memorandum  and  for  coming  and 
giving  evidence  here.  Thank  you  very 
much  indeed. 


(The  witnesses  withdrew ) 


Mr.  E.  C.  Astin,  Mr.  C.  G.  Lamb,  Mr.  W.  Norman  Peet  and  Mr.  J.  McNeil  Greig 
called  and  examined. 


2336.  Chairman : We  are  much  obliged 

to  you  all  for  coming  here  this  evening  to 
help  us.  You  represent  the  National 
Association  of  Trade  Protection  Societies 
(N.A.T.P.S.);  and  you,  Mr.  Astin,  are 
Chairman  of  the  Committee  of  Manage- 
ment?  Mr.  Astin:  That  is  correct,  Sir. 

2337.  You,  Mr.  Lamb,  are  a member 

of  the  Committee  of  Management? 

Mr.  Lamb:  Yes,  my  Lord. 

2338.  And  Mr.  Norman  Peet,  you  also 

are  a member  of  the  Committee  of 
Management  of  the  International  Asso- 
ciation for  Promotion  and  Protection  of 
Trade — are  you  a member  of  the  Com- 
mittee?  Mr.  Peet:  I am  not  a member 

of  the  N.A.T.P.S.  Committee,  Sir,  but 
attend  as  a committee  member  of  a con- 
stituent society.  I am  acting  as  leader 
of  this  group  today. 

2339.  Then  Mr.  Greig,  you  are  Secre- 
tary of  the  Association? Mr.  Greig : 

Yes,  Sir. 

2340.  Your  Association  is  an  unincor- 

porated body,  I understand,  established 
in  1848.  Could  one  of  you  summarise 
very  briefly  the  activities  normally  under- 
taken by  your  Association? Sir,  the 

Association  was  formed  at  that  time  to 
co-ordinate  the  activities  of  a number  of 
trade  protection  societies  up  and  down 
the  country.  These  trade  protection 
societies  carry  out  on  behalf  of  their 
members  investigations  into  the  credit 
standing  of  persons  with  whom  their 
members  propose  to  trade,  and  the 
N.A.T.P.S.  co-ordinates  their  activities, 
assists  them  to  find  correspondents  up 
and  down  the  country,  persons  who  can 
give  them  information;  in  addition  they 


exchange  information  amongst  themselves 
and  that,  I think,  is  their  prime  function. 

2341.  I take  it  that  it  is  important  from 
that  point  of  view  that  they  should  be  able 
to  identify  the  actual  individuals  with 

whom  members  are  trading? Indeed, 

Sir. 

2342.  I gather  you  regard  the  pro- 

visions of  the  Registration  of  Business 
Names  Act  as  adequate  for  the  purpose 
as  statutory  provisions,  but  as  failing 
somewhat  in  actual  enforcement,  if  I may 
put  it  that  way. Yes,  Sir. 

2343.  And  you  would  like  it  to  be  made 
more  effective.  I think  you  will  agree 
that  the  Registration  of  Business  Names 
Act  really  proceeds  on  two  principles. 
First  it  requires  public  registration  of  the 
true  names  and  so  forth  of  people  trading 
under  names  other  than  their  own,  so 
theoretically  at  all  events  there  is  a 
register  to  which  any  party  interested 
can  go,  and  he  can  find  that  XYZ  Tea- 
rooms, for  example,  is  in  fact  owned  by 
Mr.  and  Mrs.  Jones.  That  is  one  side 
of  the  system  which  is  the  registration 
side.  Then  the  second  branch  of  it,  the 
Act  demands  individual  disclosure.  That 
is  to  say,  it  requires  the  proprietor  of  the 
business  to  exhibit  his  certificate  of  regis- 
tration, which  will  disclose  his  true  name, 
in  his  principal  place  of  business ; and  if 
he  uses  the  business  name  on  business 
letters  or  similar  documents  he  must  also 
disclose  his  true  name.  Could  you  say  to 
which  of  these  two  branches  of  legislation 

you  attach  the  greatest  importance? 

I would  think,  Sir,  we  attach  an  equal 
importance  to  both.  The  trouble  is,  I 
think,  that  if  a person  does  not  register 
his  business  name  then  he  will  not  put  his 
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name  on  his  letter  heading,  showcard 
or  whatever  it  may  be.  One  seems  to 
follow  the  other.  If  he  fails  in  one  he 
tends  to  fail  in  both. 

2344.  I put  that  question,  though  I 
quite  appreciate  your  answer,  with  this  in 
mind.  We  understand  from  the  Board  of 
Trade  that  there  are  enormous  practical 
and  administrative  difficulties  in  keeping 
this  register  in  the  way  it  ought  to  be  kept 
if  the  intention  of  the  Act  were  to  be  fully 
carried  out.  There  are  many  difficulties 
and  of  course  the  chief  is,  I think,  want  of 
compliance,  the  number  of  cases  in  which 
the  Act  has  been  ignored.  Then  there  are 
a number  of  cases  where  the  people  have 
ceased  to  trade  and  do  not  send  in 
particulars.  There  are  deaths  and  so 
forth,  casualties  in  partnership  firms, 
which  are  not  reported.  So  I think  it  is 
admitted  by  the  Department  that  this 
register  is  by  no  means  all  that  it  should 
be,  and  it  would  be  impossible  really  to 
make  it  anything  like  perfect.  On  the 
other  hand  the  keeping  of  the  register  is 
an  expensive  undertaking  and  in  these 
circumstances  I think  it  is  desirable  that 
we  should  really  see  how  much  of  this 
legislation  is  necessary.  What  would  you 
think  of  this  kind  of  proposal,  that  the 
register  should  be  discontinued  but  that 
the  requirements  that  the  true  name 
should  be  exhibited  in  the  principal  place 
of  business  and  that  the  true  name  should 
be  shown  on  all  letter  heads  and  so  forth 

was  preserved? Sir,  I think  it  is  clear 

that  if  one  could  ensure,  or  reasonably 
ensure  that  most  people  complied  with 
such  a requirement,  this  would  be  helpful. 
But  one  of  the  uses  which  one  can  make 
of  the  Business  Names  Registry  is  where 
the  firm  which  you  have  done  business 
with  ceases  trading  and  it  leaves  that 
address.  You  do  not  know  where  it  has 
gone.  It  does  not  register  any  change  of 
address.  It  simply  ceases.  On  the 
original  registration  you  do  have  the 
private  addresses  of  the  previous  pro- 
prietors and  by  that  means  you  may  be 
able  to  trace  them.  I think  it  is  clear  that 
if  the  register  were  discontinued  the 
necessary  information  would  not  be  avail- 
able to  us  in  those  sort  of  circumstances. 

2345.  You  would  have  to  go  to  the 
register  for  that. And  of  course  if  the 


register  was  not  there  we  should  not  be 
able  to  get  it. 

2346.  It  is  fairly  frequent,  is  it  not,  that 

the  name  for  one  reason  or  another  is  not 
on  the  register? It  is,  Sir. 

2347.  So  far  as  you  are  concerned  you 
would  like  to  see  both  branches  of  the 

legislation  continued? Yes.  I do  not 

know  whether  any  of  my  colleagues  would 
wish  to  add  something  to  this. 

Mr.  Peet:  My  comment  would  be  that 
Mr.  Greig  is  quite  right,  we  would  wish 
that  both  branches  should  be  continued. 
But  we  are  a little  critical  of  the  lack  of 
enforcement  on  the  part  of  the  Board  of 
Trade  under  this  Act.  I gather  from  what 
you  said,  Sir,  they  are  slack  in  enforce- 
ment, and  indeed  it  is  not  readily  possible. 
It  does  seem  to  me  the  second  suggestion, 
that  the  names  should  be  on  showcards 
and  the  like — if  that  were  properly  en- 
forced— it  might  be  better  than  the  first 
one,  not  properly  enforced.  I do  not 
quite  know  what  the  Board  of  Trade  can 
do  and  cannot  do,  therefore  I cannot 
express  a firm  opinion  as  to  which  would 
be  the  better.  I can  only  ffirow  out  the 
suggestion  for  consideration  by  your 
Committee,  Sir. 

2348.  You  think  it  might  be  better  to 
do  that,  if  it  could  be  done  efficiently? 

Yes.  Half  a loaf  of  bread,  Sir, 

properly  baked,  would  be  better  than  a 
whole  loaf  partly  baked. 

Mr.  Greig : As  against  that,  it  seems  to 
me  if  they  cannot  enforce  the  present 
regulations  which  give  half  a large  loaf, 
we  might  end  up  with  half  a small  loaf. 

2349.  Reliance  would  have  to  be  placed 
either  on  periodic  inspections,  a blitz  every 
now  and  then  on  a certain  neighbourhood, 
checking  up  on  the  names  on  shop  fronts 
and  seeing  whether  the  names  were  the 
true  names  of  the  people  inside?  It  would 

have  to  be  that  type  of  enforcement? 

Yes,  Sir.  It  is  quite  clear  the  Board  of 
Trade  are  in  great  difficulty  in  knowing 
how  to  enforce  this.  It  is  easy  for  us  to 
say  that  it  should  be  better  enforced,  but 
obviously  the  practical  difficulties  are 
enormous. 

2350.  I am  told  there  are  700  regjstra-. 
tions  a week,  which  indicates  a terrific 
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volume  of  work,  and  it  is,  they  say, 
extremely  difficult  with  the  poor  degree  of 
co-operation  from  the  public  to  make  the 

register  effective. The  co-operation 

from  the  public  might  be  materially  in- 
creased if  the  Board  of  Trade  in  fact  took 
action  against  rather  more  people  than 
they  do.  There  are,  no  doubt,  innocent 
souls  who  do  not  know  the  provisions: 
but  there  must  be  a number  of  cases 
coming  to  the  attention  of  the  Board  of 
Trade  where  the  persons  involved  ought 
to  know  that  they  are  required  to  register 
and  are  too  lazy  or  remiss  to  do  it.  If  in 
a proper  number  of  cases  the  Board 
brought  a prosecution,  might  this  not 
awake  the  general  body  of  people  to  the 
necessity  for  registering?  There  is  very 
little  publicity  now  given  to  it  because 
there  are  never  any  cases. 

2351.  The  conclusion  you  reach  is  that 
what  you  would  like  is  the  Registration 
of  Business  Names  Act  effectively  adminis- 
tered or,  failing  that,  the  discontinuance 
of  the  registration  side  and  the  continu- 
ance of  the  requirements  as  to  displaying 
the  true  name  at  the  place  of  business,  and 
displaying  the  true  names  also  on  business 
letters  ? That  is  really  your  position  ?— — 
Yes,  Sir.  I think  we  would  deprecate  the 
removal  of  the  first  half,  but  if  the  Com- 
mittee came  to  the  conclusion  this  was  the 
right  action,  we  do  hope  you  would  keep 
the  second  half  at  least. 

2352.  I understand  from  the  Board  of 
Trade  that  registration,  at  all  events  in 
practice,  does  not  give  any  protection  for 
the  use  of  a name;  that  is  to  say  it  is 
impossible  in  general  to  make  the  surveys 
in  the  register  necessary  to  ensure  that 
no-one  has  registered  a name  similar  to 
one  already  registered.  How  much  im- 
portance do  you  attach  to  that  aspect  of 
registration,  or  does  it  not  really  concern 

you? sir,  I think  it  would  be  clear 

that  it  may  concern  us  from  time  to  time. 
One  does  get  a very  large  number  of 
similar  names  in  use.  Generally  speaking, 
a trader,  if  he  is  trading  in  Brighton  and 
there  is  already,  say,  a “ Supa-Babywear  ” 
trading  in  Brighton,  would  not  adopt  the 
same  style  because  obviously  it  would  be 
stupid  for  him  to  do  so,  unless  he  had  some 
evil  intent.  On  the  other  hand  a name 
such  as  this  might  be  repeated  a number 
of  times  in  other  parts  of  the  country  and 


having  regard  to  the  number  of  registra- 
tions and  the  difficulties  of  enforcement 
we  have  already  referred  to,  it  is  hard  to 
see  how  the  Registrar  can  do  more  than 
he  does  now.  I imagine  he  does  his  best 
to  avoid  identical  names  in  a given  area, 
does  he  not? 

2353.  He  does  his  best  with  them. 

We  were  discussing  ourselves  today  the 
possibility  of  the  Registrar  of  Companies 
and  the  Registrar  of  Business  Names 
checking  their  names  between  each  other, 
and  we  came  to  the  conclusion  that  that 
would  be  much  too  vast  a job — we  did 
not  know  how  many  business  names  were 
registered  but  we  thought  about  600 
companies  were  registered  a week  and  we 
decided  the  Registrar  just  could  not  do  it 
anyway.  I think  my  colleagues  would 
agree  that  we  came  to  the  conclusion  that 
the  Registrar  was  doing  his  best  and  could 
not  do  more. 

2354.  The  position  is  that  a trader  who 
complained  of  somebody  else  using  a 
name  like  his  own  would  have  a remedy 
in  the  Courts,  and  he  gets  no  additional 
protection  by  the  fact  of  registration.  It 
looks  as  though  that  must  be  left  in  that 
way.  Following  upon  that,  the  Board  of 
Trade  have  called  our  attention  to  what 
you  were  mentioning  just  now,  the  position 
of  the  Companies  Register,  and  there 
again  the  figures  of  registrations  are 
extremely  high  and,  one  may  say,  they  are 
almost  running  out  of  names.  To  find  a 
distinctive  individual  name  is  extremely 
difficult.  They  make  the  tentative  sugges- 
tion that  possibly  the  Registrar  might  be 
expected  only  to  refuse  identical  names,  or 
names  practically  identical  I suppose,  but 
to  go  no  further  than  that,  and  again  to 
leave  people,  dissatisfied  as  to  the  use  of 
a name  by  somebody  else,  their  remedy 

in  the  Courts. Sir,  I hope  the  Board 

will  not  do  any  less  than  they  are  now 
doing.  I think  they  are  usually  very  good 
on  the  registration  of  company  names. 
It  is  very  rarely  that  they  allow  a name 
to  be  really  similar  to  an  existing  name. 
We  did  have  an  instance  I remember 
three  or  four  months  ago  where  two 
companies  happened  to  be  registered 
pretty  well  in  the  same  week  with  the 
same  name,  so  far  as  we  could  see,  unless 
there  was  a misprint.  This  very  rarely 
happens.  But  I hope  they  will  not  more 
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or  less  throw  their  hands  in  and  say  they 
have  run  out  of  names,  they  can  do  no 
more,  and  let  it  rip. 

2355.  They  are  doing  their  best,  but 

year  by  year  the  magnitude  of  the  task  of 
comparing  one  name  with  another  all 
through  the  register  becomes  greater,  and 
that  is  a question  of  staff  and  accommoda- 
tion and  so  forth.  But  so  far  as  you  are 
concerned,  you  would  like  to  see  the 
Companies  Register  going  on  as  it  does 
at  present? Yes  please,  Sir. 

2356.  Then  it  really  becomes  simply  a 
practical  matter  of  administration,  how 
far  it  is  possible  to  maintain  the  present 
standard.  That  seems  to  be  the  position ? 
Yes,  Sir. 

2357.  The  bodies  of  whom  the  Regis- 
tration of  Business  Names  Act  requires 
registration  are  firms,  partnerships  and  so 
forth  carrying  on  business  for  profit.  But 
a private  association — like  your  own,  I 
suppose — is  not  a proper  subject  of  regis- 
tration. It  is  suggested  to  us  that  this 
state  of  affairs  is  capable  of  abuse  and  that 
there  are  probably  a good  many  rather 
undesirable  unincorporated  associations 
formed  ostensibly  for  one  object  or  the 
other,  on  which  no  check  is  kept  by 
anybody;  but  I do  not  know  if  you  have 
formed  any  view  as  to  how  legislation 
might  deal  with  associations  of  that  kind. 

Sir,  this  is  not  a matter  which  we  have 

considered.  My  own  view  would  be  to 
entirely  agree  with  you  that  there  might 
well  be  these  bodies  which  ought  to  be 
registered;  but  I do  not  know  whether  my 
colleagues  have  considered  this  matter 
perhaps. 

Mr.  Lamb : I should  say,  Sir,  that  rather 
than  cast  the  net  wider  it  should  be  drawn 
closer  on  the  present  legislation  and  that 
more  enforcement  should  take  place.  Y ou 
mentioned  that  there  was  great  difficulty 
in  carrying  out  the  provisions  of  the 
Registration  of  Business  Names  Act, 
because  of  staff  I think  you  said.  Rather 
than  increase  their  duties  by  extending 
the  Act  in  the  way  you  mentioned  I 
respectfully  suggest,  Sir,  more  attention 
should  be  paid  to  the  enforcement  of  the 
existing  Act.  Up  and  down  the  country 
we  continually  come  across  cases  where 
people  have  traded  in  names  other  than 
their  own.  They  have  obtained  credit  and 


then  gone  off.  We  say  that  more  super- 
vision should  be  placed  on  that  aspect  of 
trade.  Sir. 

2358.  In  what  way?  How  would  one 

do  it? If  the  Business  Names  Act  were 

enforced  as  it  should  be,  then  if  it  were 
brought  up  to  date,  the  people  who  are  not 
trading  in  their  correct  names  should  be 
made  to  register.  You  made  one  practical 
point  which  I appreciate,  that  it  would 
perhaps  be  incumbent  upon  someone, 
presumably  the  Department  concerned, 
to  go  to  these  shops  and  see  who  was 
trading  there  and  obtain  the  information. 
There  might  be  another  way  in  as  much 
as  we  as  protection  societies  have  these 
concerns  brought  to  our  notice.  If  we 
advised  the  Department  that  XYZ  trading 
at  High  Street,  Balham,  was  not  registered, 
steps  should  be  taken  to  see  that  the  people 
concerned  were  registered  under  the  Act. 

2359.  Yes,  or  prosecuted  for  not 

registering,  I suppose? Yes,  but  we 

are  not  so  keen  on  prosecution  as  to  be 
able  to  identify  the  man  who  is  trading 
at  that  address.  He  has  to  give  his  own 
private  address,  and  in  the  event  of  legal 
proceedings  being  taken,  if  he  has  left 
his  business  address  then  we  can  go  to  his 
private  address  and,  as  you  will  know, 
have  a summons  served  and  enforce  our 
judgment  there  on  his  private  assets. 

2360.  Have  you  ever  lodged  a complaint 
with  the  Board  of  Trade  about  any 

unsatisfactory  and  unregistered  firm? 

No,  not  under  the  Business  Names  Act, 
my  Lord.  I cannot  remember  ever 
having  done  so. 

2361.  That  would  be  the  test,  w'ould 
it  not?  If  you  had  reported  a clear 
case  to  the  Board  of  Trade  and  they  had 
taken  no  action  they  might  be  exposed  to 
criticism;  but  you  cannot  yourself 
recollect  any  case  in  which  you  did  make 

a representation  to  the  Board? No,  I 

do  not  remember. 

Mr.  Greig:  I think  it  is  right  to  say. 
Sir,  we  have  from  time  to  time  in  past 
years  done  this  and  the  Board  has  always 
had  the  matter  set  right.  It  may  take 
some  time  but  they  look  into  it  if  one 
tells  them  about  it. 

Mr.  Peet:  I have  a case,  Mr.  Chairman, 
I would  like  to  cite  because  it  shows  the 
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attitude  of  officialdom  to  this  matter. 

A little  time  ago  there  was  a man  carrying 
on  business  in  Cardiff  as  a bookmaker. 
Some  people  called  at  the  Police  Station 
and  complained  that  although  they  had 
won  money  they  were  unable  to  collect. 
The  police  looked  into  it  and  found  they 
were  unable  to  prosecute  directly  on 
information  received,  perhaps  because  of 
the  Gaming  Act,  but  in  the  course  of  the 
investigation  it  was  found  that  this  man 
was  not  trading  in  his  own  name,  so  as  a 
result  they  brought  proceedings,  a sort 
of  last  ditch  stand:  if  you  cannot  get 
him  for  anything  else,  get  him  on  this. 

2362.  Mrs.  Naylor : Does  Mr.  Peet 
think  officialdom  was  wrong  in  this  case? 

No,  I think  it  was  right  in  this  case. 

My  point  is  that  officialdom  is  not  really 
interested  in  prosecutions  under  the 
Business  Names  Act  unless  there  is  some 
other  offence  involved  and  it  cannot  get 
the  person  for  that. 

Mr.  Greig : I agree,  the  only  case  I 
know  which  was  prosecuted  under  the 
Business  Names  Act,  concerned  a gentle- 
man who  ran  some  sort  of  bogus  book 
reviewing  scheme.  The  idea  was  that  the 
public  were  inveigled  into  buying  expen- 
sive books  by  a trick.  The  only  way  the 
authorities  could  get  him  was  under  the 
Business  Names  Act.  They  prosecuted. 
But  it  seems  to  me  they  will  only  move 
where  fraud  is  involved. 

2363.  Chairman : Gentlemen,  what  is 
the  service  rendered  by  the  Registration 
of  Business  Names  Act  worth  to  you? 
That  is  to  say,  how  would  you  view  a very 
considerable  increase  in  fees  for  regis- 
tration, searching  and  so  forth? 

Mr.  Astin : I would  say,  Sir,  that  we 
agree  that  the  registration  of  business 
names  is  very  necessary  but  we  do  feel 
that  the  question  of  prosecution  and  the 
penalties  and  so  on  should  be  enforced 
by  the  Board  of  Trade.  Subject  to  this 
I do  not  think  anyone  would  object  to 
slightly  larger  fees. 

2364.  The  thing  looks  like  coming  to  a 
purely  practical  question  of  staff  and 
accommodation  and  so  on,  and  that  I 
take  it  might  mean  an  increase  m fees  to 
make  it  pay  its  way,  but  failing  that, 
not  produce  too  big  a deficit. — -Mr. 
Greig : Obviously  it  would  depend  on 


how  big  the  increase  involved  was,  but 
within  reasonable  limits  I would  think  it 
was  still  worth  while.  Mr.  Peet  is  by 
way  of  being  a user.  Does  he  feel  he 
would  for  instance  be  justified  in  paying 
five  shillings  instead  of  a shilling  or 
whatever  it  is  ? 

Mr.  Peet:  Yes,  Mr.  Chairman,  I am 
an  industrialist  and  my  colleagues  are 
secretaries  of  particular  associations,  but 
I am  the  chap  who  does  the  paying  in 
the  first  place.  We  are  not  talking  about 
retail  credit  obviously  and  therefore  the 
sums  involved  are  comparatively  large 
compared  with  the  charge.  I am  not 
certain  what  the  fees  are.  I take  it  they 
are  a matter  of  a few  shillings.  I would 
say  there  would  be  no  objection  whatever 
to  the  increase  on  the  few  shillings  they 
must  be.  I am  sure  we  would  pay  it  with 
pleasure  if  this  thing  could  be  tightened  up. 

2365.  Are  you  interested  at  all  in  the 
position  of  foreign  companies  carrying  on 
business  here,  as  regards  registration  of 
names  ? If  you  just  are  not  interested  we 
need  not  take  time  over  it-— — Mr.  Greig : 
It  does  arise  from  time  to  time,  Sir,  but  I 
could  not  say  we  were  vitally  interested 
in  it. 

Mr.  Peet : I am  not  interested.  Sir. 

2366.  I need  not  pursue  that  then. 
Those  are  all  the  points  I have  to  raise 
on  the  Registration  of  Business  Names 
Act  but  there  is  an  important  question 
which  arises  with  regard  to  exempt  private 
companies.  From  the  point  of  view  of 
your  Association  and  its  members,  that  is 
to  say,  ascertaining  the  credit-worthiness 
of  people  your  members  are  proposing  to 
deal  with  in  the  way  of  trade,  what 
importance  is  there,  if  any,  in  the  filing 

of  accounts? Mr.  Greig:  I should  say 

it  was  an  invaluable  aid,  Sir.  One  is  in 
some  difficulty  here  I suppose  because 
the  trade  of  this  country  has  been  carried 
on  for  many  years  without  the  accounts 
being  available,  but  it  is  I think  interesting 
that  where  large  credits  are  involved  it  is 
very  frequently  the  practice  of  potential 
creditors  to  seek  a balance  sheet  from 
their  would-be  customers  before  they 
grant  the  credit.  Therefore  obviously  it 
would  be  of  great  advantage  to  a creditor 
if  he  could  get  the  information  without 
having  to  go  to  the  customer. 
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2367.  And  thereby  possibly  avoid  giving 

offence  to  the  customer? Indeed,  Sir. 

2368.  So  you  do  think  that  if  the  exempt 
private  companies  were  required  to  file 
accounts  like  all  other  companies,  there 
would  be  a real  advantage  to  people 

dealing  with  those  companies? 1 

think,  beyond  any  doubt.  Sir.  It  seems 
to  be  a practical  rather  than  a theoretical 
problem.  The  theoretical  answer  is  yes, 
beyond  a shadow  of  doubt  it  would 
materially  assist  credit  granters  to  have 
this  information,  but  I suppose  again  it  is 
a question  of  the  cost  of  staff  and  the 
amount  of  space  involved.  But  if  the 
Registrar  of  Companies  could  do  it — 
presumably  he  could — I think  it  would 
undoubtedly  be  of  the  utmost  value. 

Mr.  Peet : Mr.  Chairman,  I support 
Mr.  Greig,  of  course,  in  his  comments. 
The  simple  answer  to  the  question  is  just 
yes,  that  it  would  assist  enquiries  into  the 
credit-worthiness  of  companies.  _ But 
there  is  the  other  side  and  that  is  the 
matter  of  secrecy  of  private  exempt 
companies.  I am  a director  of  several 
private  exempt  companies  and  if  they  were 
not  exempt  of  course  some  information 
would  be  available  to,  for  example,  my 
competitors.  That  conceivably  could 
suit  my  competitors  and  therefore  would 
not  suit  me.  But  it  does  seem  to  me  that 
the  information  to  be  lodged  could  be 
limited.  I would  not  expect,  for  example, 
that  the  Board  of  Trade  would  insist  upon 
the  submission  of  a profit  and  loss  account, 
but  merely  a balance  sheet  which  shows 
the  assets  and  liabilities.  In  the  case  of 
small  exempt  private  companies  of  course 
it  is  quite  common  for  the  directors  to  be 
the  shareholders.  I think  that  is  so 
probably  in  the  case  of  most,  such  com- 
panies, and  the  practice  then,  in  my 
experience  anyway,  is  that  at  the  end  of 
the  year  the  directors  decide,  having 
looked  at  the  profits  earned  by  the 
company,  how  much  remuneration  they 
will  draw,  and  proceed  to  draw  it.  That 
figure,  of  course,  will  not  appear  on  the 
balance  sheet  but  in  the  profit  and  loss 
account,  and  result  in  an  ultimate 
balance  appearing  in  the  balance  sheet. 
So  it  seems  to  me  that  not  a great  deal  of 
trading  information  would  be  given  by 
submission  merely  of  the  balance  sheet, 
but  that  on  the  other  hand  a potential 


creditor  could  establish  thereby  very 
readily  whether  that  company  was  solvent 
or  insolvent,  and  that  is  the  sort  of 
information  a potential  creditor  really 
wants. 

2369.  Then  what  is  your  view  about 
the  auditing  of  exempt  private  companies’ 
accounts?  As  you  know,  a company 
that  does  not  enjoy  the  exemption  has  to 
have  its  accounts  audited  by  an  auditor 
coming  within  the  Board  of  Trade 
requirements,  whereas  the  exempt  private 
company  is  not  obliged  to  have  as  auditor 
a person  qualified  in  any  particular  way 

to  fulfil  the  duties  of  auditor. 

Mr.  Greig : Sir,  I would  have  thought  it 
was  very  desirable,  perhaps  my  colleagues 
will  not  agree,  but  personally  I would 
have  thought  it  very  desirable,  not  only 
from  the  general  trading  point  of  view 
but  from  the  point  of  view  of  the  private 
company  involved,  to  ensure  that  the 
auditor  is  properly  qualified  and  knows 
what  he  is  talking  about  and  is  thus  able 
properly  to  advise  the  company. 

2370.  We  have  had  it  put  to  us  that 
there  may  be  tax  questions  arising 
which  may  be  of  very  great  importance  to 
the  exempt  private  company,  which 
might  be  overlooked  by  an  inexperienced 

or  unqualified  auditor. Absolutely,  I 

entirely  agree  with  you. 

Mr.  Astin : I support  that,  Mr. 

Chairman. 

2371.  Then  one  gets  the  exempt  private 
company  elaborately  defined  in  the 
Seventh  Schedule  to  the  Act,  and  now, 
if  your  views  are  accepted,  we  get  down  to 
the  object  of  this  very  elaborate  definition 
which  would  be  to  exempt  a company 
from  filing  a profit  and  loss  account  and 
exempt  it  from  a ban  against  loans  to 
directors,  and  nothing  else.  Are  not  the 
remaining  privileges  really  too  small  to 
warrant  the  separate  existence  of  such 

an  elaborately  defined  company  ? 

Mr.  Lamb:  The  question  arises,  why 
should  they  be  exempt? 

2372.  That  is  the  question.  Of  course 

the  conventional  answer  we  have  had  is 
that  they  should  not  be  exempt  because 
they  enjoy  the  benefit  of  limited  liability 
and  ought  also  to  bear  the  obligations  of 
that  status? Yes. 
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2373.  But  the  reason  why  they  were 
exempted  I think  was— you  gentlemen  may 
be  able  to  help  me  on  this — that  it  was 
thought  by  the  Cohen  Committee  that 
small  family  companies  ought  to  be 
accorded  a degree  of  privacy  in  these 

matters,  denied  to  other  companies. 

Mr.  Greig:  Personally,  Sir,  I have  never 
been  very  attracted  by  that  argument. 
The  creditors  are  still  going  to  grant  them 
credit  and  they  are  still  going  to  seek  the 
protection  of  limited  liability  and  I feel, 
if  they  still  wish  to  seek  the  protection  of 
limited  liability,  they  ought  also  to  give 
the  information.  I wonder  whether 
Mr.  Peet  has  anything  to  add. 

Mr.  Peet:  I must  agree,  Sir,  but  as  I 
made  clear  earlier,  private  family  com- 
panies are  entitled  to  some  privacy.  I 
think  we  all  agree  to  that.  But  again  I 
should  have  thought,  if  the  information 
submitted  was  restricted  to  the  balance 
sheet,  that  privacy  would  by  and  large 
have  been  observed.  I am  not  suggesting 
a profit  and  loss  account  should  be 
submitted,  but  a balance  sheet.  It  is  of 
course  true  that  one  can  examine  balance 
sheets  year  by  year,  and  no  doubt  a 
skilled  accountant  would  get  some 
information  from  so  doing,  but  I should 
have  thought  it  could  be  wrapped  up  by 
his  colleagues  in  such  a way  that  he 
would  usually  get  little  of  value  in 
regard  to  private  matters.  I am  afraid 
I have  not  a cut  and  dried  answer  to  this 
question.  I wish  I had.  I am  touching  on 
it  loosely  and  I am  sorry  about  that,  but 
at  any  rate  that  is  my  point  of  view. 

2374.  What  troubles  me,  Mr.  Peet,  is 
the  extraordinarily  high  proportion  of  all 
private  companies  that  tries  to  bring 
itself  within  the  fold  of  exempt  companies. 
It  is  80  per  cent,  or  something  of  that 
order  of  all  the  private  companies  in  the 
country,  so  one  cannot  help  wondering 
whether  the  Cohen  Committee  knew  that 
they  were  including  in  this  exemption 
such  a high  proportion  of  companies  as 
have  found  it  possible  to  qualify.  Can 

you  reassure  me  on  that  point? 1 

must  say.  Sir,  as  a private  company 
director  I have  sought  exemption  every- 
where, where  possible,  rather  from  the 
angle  of  not  disclosing  anything  to 
competitors.  I must  admit  I am  not  fully 
aware,  if  I do  not  claim  exemption, 


whether  I have  to  submit  a profit  and  loss 
account  or  not. 

2375.  Yes,  you  would  have  to  do  the 

same  as  every  other  company. That 

would  be  the  objection  in  my  view,  Sir. 
That  is  no  doubt  why  most  of  the  80  per 
cent,  have  gone  for  it.  I think  it  would 
be  wrong  to  compel  companies  to  submit 
profit  and  loss  accounts  for  public 
inspection.  The  potential  creditor  wants 
to  know  whether  the  company  is  solvent; 
that  can  be  determined  best  from  the 
balance  sheet,  and  it  is  the  balance  sheet 
that  should  in  my  view  be  published.  In 
other  words  there  should  be  no  exemption 
from  submitting  a balance  sheet. 

2376.  Mr.  Brown:  Mr.  Peet,  from  your 
remarks  I take  it  you  would  think,  if  the 
balance  sheet  were  filed,  the  exemption 
from  filing  a profit  and  loss  account 
would  be  of  such  importance  as  to  keep 
the  whole  lot  of  exempt  companies  going  ? 

Chairman : You  would  file  the  auditor's 

certificate  with  it? Yes,  Sir,  and  I 

think  the  directors’  report,  which  is 
normally  filed  only  by  a public  company. 

2377.  There  are  four  of  you  gentlemen 

and  you  have  not  spoken  entirely  with 
one  voice.  In  those  matters  in  which  you 
have  not  spoken  with  one  voice,  which 
do  you  regard  as  the  authentic  pro- 
nouncement of  your  Association? 1 

would  suggest  Mr.  McNeil  Greig  be 
accepted  as  the  voice  of  the  Association, 
Sir,  if  he  will  agree. 

2378.  There  is  one  other  point  on 
exempt  private  companies.  One  rather 
gathers  from  the  enormous  numbers  of 
them,  and  I think  from  what  the  officials . 
of  the  Board  of  Trade  responsible  for 
these  matters  would  say,  that  these 
companies  get  the  exemption  simply  on  an 
ex  parte  statement  making  out  a prima 
facie  case  that  they  come  within  the 
extraordinarily  complicated  provisions  of 
the  Seventh  Schedule.  Do  you  know 
what  sort  of  sieve  is  applied  to  make  sure 
only  the  companies  properly  qualified  are 

exempted? Mr.  Peet:  No,  Sir,  I do 

not.  When  I sought  exemption  in  the 
case  of  my  companies  I was  advised  by  a 
chartered  accountant.  I hope  he  advised 
me  correctly. 
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2379.  You  make  a statutory  declara- 
tion, do  you,  as  to  certain  conditions  ? 

Mr.  Greig : I think  that  is  right.  So  far 
as  I know,  there  is  no  sieve.  So  far  as  I 
know,  they  take  the  word  of  the  company 
for  it.  Presumably  they  would  only 
investigate  a company  if  they  had  reason 
to  suspect. 

Professor  Gower : I came  across  one 
case,  Mr.  Chairman,  where  the  subsidiary 
company  of  a public  company  (the  name 
of  the  subsidiary  company  clearly  revealing 
its  connection  with  the  public  company) 
for  five  years,  contrary  to  the  advice  of 
their  lawyers,  signed  the  necessary  declara- 
tion that  they  were  an  exempt  private  com- 
pany. It  was  accepted  as  such  and  never 
found  out,  except  that  it  happened  to 
come  to  their  lawyers’  attention  again 
and  it  was  stopped;  but  it  was  never 
spotted  by  the  Registrar. 

2380.  Chairman:  Apparently  the  statu- 
tory requirement  is  that  a director  and  a 
secretary  should  sign  the  certificate  to 
this  effect: 

“We  certify  that,  to  the  best  of  our 
knowledge  and  belief,  the  conditions 
mentioned  in  subsection  (2)  of  section  129 
of  the  Companies  Act,  1948,  are  satisfied 
at  the  date  of  this  return  and  have  been 
satisfied  at  all  times  since  1st  July,  1948 
(or  if  the  company  was  registered  after 
that  date,  the  date  on  which  it  was 
registered)”. 

Having  regard  to  the  extreme  complica- 
tion of  the  requirements  for  exemption,  I 
wonder  how  many  of  the  declarations 
which  have  been  given  in  the  case  of 
80  per  cent,  of  all  private  companies  are 
really  warranted.  I suppose  it  is  a 

question  you  really  cannot  answer  ? 

Mr.  Peet:  No.  I should  have  thought, 
Mr.  Chairman,  that  most  of  those 
companies  would  have  been  advised 
professionally  in  that  matter.  It  is  an 
auditing  point  really  and  I would  think 
the  auditor  would  know  whether  it  was 
right  or  wrong  for  that  document  to  be 
signed,  and  advise  accordingly. 

Mr.  Greig : Furthermore  the  sort  of  com- 
panies one  thinks  might  be  wrong  in 
signing  a declaration  are  much  more 
likely  to  be  advised  by  properly  qualified 
auditors.  A small  company  which 
would  come  within  the  ambit  of  the 


exemption,  and  therefore  might  perhaps 
not  employ  such  a qualified  auditor, 
would  probably  be  exempt  anyway. 

2381.  Mr.  Lawson:  I do  not  think  it 
really  comes  within  the  sphere  of  the 
auditor,  you  know,  unless  there  is  some 
item  such  as  a loan  to  a director  or  some- 
thing of  that  kind.  The  auditor  is 
frequently  not  consulted  about  the  actual 

registration  of  the  accounts. Sir,  I 

may  be  wrong  but  certainly  in  my 
Association  we  frequently  consult  our 
auditors  on  things  which  may  not  come 
strictly  within  their  ambit. 

2382.  Fortunately  many  people  do,  but 
it  is  not  technically  within  the  auditor’s 

duty. No,  but  I should  be  surprised 

if  very  large  numbers  of  companies  were 
wrongfully  exempted.  I have  no  informa- 
tion on  it  but  it  would  surprise  me  if  that 
was  so. 

Chairman:  Of  course  it  is  really  a 
matter  of  guesswork  in  a way.  _ The 
regulations  are  extremely  complicated 
and  the  number  of  companies  who  find 
their  way  through  them  is  extremely 
large,  and  what  one  gets  by  putting  those 
two  things  together  one  really  cannot  say. 
Well,  gentlemen,  those  are  all  my 
questions.  I do  not  know  if  any  of  my 
colleagues  would  like  to  ask  you  anything. 

2383.  Mr.  Smith:  In  an  earlier  reply 
you  referred  to  the  ability  to  obtain  credit 
and  then  disappear.  Does  that  suggest 
that  credit  is  given  without  first  checking 
the  credentials  of  the  person  seeking  the 

credit? No,  Sir,  I do  not  think  it 

implies  that,  but  the  small  unregistered 
firm  does  disappear  from  time  to  time. 
It  does  not  happen  all  that  often  but  it 
does  happen,  and  when  it  does  the  Business 
Names  Register  can  be  very  useful.  But 
I am  not  implying  it  happens  with  great 
frequency. 

2384.  If  the  credentials  were  checked 
before  credit  was  allowed,  surely  that 
would  give  the  creditor  all  the  information 

he  needed? Mr.  Lamb:  Very  often 

credit  is  given  without  enquiries  being 
made.  In  other  words  the  goods  have 
been  supplied  and  then  payment  is  sought 
for  those  goods,  the  bill  not  having  been 
paid.  If  the  registration  has  been  made 
then  we  have  two  courses  of  action,  one 
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at  the  address  of  the  company  and  the 
other  at  the  address  of  the  person  who  is 
registered  under  the  Act. 

2385.  Very  often  then  there  is  no  check 

of  the  credentials  before  credit  is  exten- 
ded?  It  frequently  happens  that  goods 

are  sold  without  the  supplier  first  coming 
to  an  organisation  like  ourselves,  especi- 
ally when  trade  is  bad.  The  supplier  will 
take  a risk;  he  will  say  “ I want  to  sell 
these  goods  ”,  and  he  will  sell  those  goods 
on  the  strength  of  perhaps  the  appearance 
of  the  premises  or  the  man  himself  who  is 
ordering  the  goods — or  in  many  cases  the 
woman,  and  it  is  very  easy  sometimes  for 
an  attractive  woman  to  obtain  credit. 

Mr.  Peet : I would  add  that,  assuming 
one  does  do  the  correct  thing  and  take 
up  trade  references  and  so  forth  and  place 
a reasonable  assessment  thereon,  occa- 
sionally one  is  going  to  be  wrong.  In 
other  words  one  is  going  to  authorise 
credit  where  later  one  learns  one  should 
not  have  done.  That  is  another  answer. 

Mr.  Smith:  The  point  I was  making — 
and  taking  account  of  what  Mr.  Peet  says 
— was  that  if  there  is  a check  one  element 
of  that  check  presumably  would  be  to  see 
whether  there  had  been  registration  under 
the  Business  Names  Act. 

2386.  Mr.  Scott:  The  point  of  regis- 
tering under  the  Act  is  that  you  can  keep 
a check  on  where  people  live  and  they  can 

be  found  if  they  default? Mr.  Lamb: 

It  is  indeed. 

2387.  That  is,  as  far  as  you  are  con- 
cerned, the  main  object  of  the  Act  ? 

Yes.  The  creditor  is  entitled  to  know,  I 
think,  whether  the  man  to  whom  he 
supplied  the  goods  is  somebody  of  sub- 
stance, whether  he  has  a permanent 
domicile. 

2388.  Do  you  find  that  a number  of 
small  firms  or  partnerships,  for' instance 
the  X.Y.Z.  Tearooms,  have  never  heard 

of  the  Act? 1 do  not  know  whether 

they  have  ever  heard  of  it,  but  there  are 
quite  a number  who  do  not  register. 

Mr.  Greig:  I think  it  is  fair  to  say  in 
many  cases  they  have  not  heard  of  the 
Act— -effectively,  anyway.  I suppose  if 


you  said  “ Have  you  heard  of  the  Business 
Names  Act”,  they  might  say  “Yes,  I 
think  so,  what  does  it  do?”. 

2389.  They  never  consider  it  applies  to 

them? 1 would  think  that  is  true  in 

many  cases. 

2390.  Mr.  Lawson:  Could  I get  quite 
clear  the  reason  for  your  objection  to  pro- 
viding a profit  and  loss  account  in  the  case 
of  an  exempt  private  company.  Is  it  that 
so  many  of  these  companies  are  perhaps 
one-man  concerns  and  therefore  that 
man’s  neighbours  and  all  round  would  be 
able  to  see  from  the  profit  and  loss 

account  what  his  income  was? Mr. 

Peet:  That  is  one  of  the  objections. 
Besides  neighbours  there  are  competitors, 
and  I would  not  think  it  would  be  right 
for  a competitor  of  mine  to  go  along  and 
inspect  my  profit  and  loss  account  and 
discover  whether  my  business  was  good 
or  bad.  If  he  went  along  and  found  it 
was  good  he  might  be  tempted  to  open 
up  in  opposition.  If  he  found  it  was  bad 
he  would  be  tempted  not  to  open  up  in 
opposition.  I do  not  think  he  ought  to 
have  that  opportunity. 

2391.  Mrs.  Naylor:  Is  much  use  made 

of  the  files  of  companies  at  Bush  House 
in  checks? Mr.  Greig:  Yes. 

2392.  And  are  they  satisfactory? 

We  are  at  the  present  time  in  my  own 
association — not  in  the  national  associa- 
tion, as  I said  this  was  an  association 
of  associations — making  anything  up 
to  100  company  searches  a day;  it  varies 
between  60  and  150. 

2393.  Those  are  valuable  ? Indeed. 

Mr.  Peet : In  my  own  concern,  an  indus- 
trial one  of  course,  if  the  inquiry  is  of  any 
importance  we  invariably  want  the  files 
of  the  limited  companies  at  Bush  House 
searched  so  that  we  can  see  who  the 
shareholders  are,  who  the  directors  are 
and  the  normal  information  that  they 
disclose.  I believe  it  would  be  normal 
practice  throughout  the  industry  so  to  do. 

2394.  Professor  Gower:  You  have  been 
very  critical  of  the  trade  and  their  lack  of 
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knowledge  of  the  Business  Names  Act. 
There  is  a provision,  however,  whereby 
under  the  Act  the  public  can  enforce  it 
itself.  It  says  that  no  contract  shall  be 
enforceable  by  a firm  that  is  in  default. 
No  use  seems  to  be  made  of  this  in 
practice,  or  very  little.  Do  you  ever 
advise  your  clients  that  they  should  refuse 
to  pay  such  and  such  a firm  until  it  has 
registered?  Surely  if  you  did  that  the  Act 
would  become  very  much  better  enforced. 

Mr.  Astin:  With  all  due  respect,  we 

act  on  the  other  side. 

2395.  I appreciate  that. T have 

known  a case  where  this  has  been  done 
in  the  courts — several  years  ago — and  the 
Judge  has  upheld  the  decision  under  the 
Business  Names  Act.  I think  that  every- 
body has  forgotten  about  it  because  there 
is  no  enforcement  anywhere  in  the 
country. 

2396.  Let  us  say  you  find  that  a firm 
has  not  registered  and  you  say  ‘ ‘ We  are 
not  going  to  pay  unless  and  until  you  do 
register  ” — surely  that  would  be  effective  ? 
It  has  occurred. 

Mr.  Greig:  Generally  speaking  the 
boot  is  going  to  be  on  the  other  foot  as 
far  as  we  are  concerned  because  we  are 
trying  to  collect  payment  from  the  small 
trader;  we  do  not  act  for  members  of 
the  public  and  presumably  it  would 
generally  be  members  of  the  public  who 
would  have  that  defence  open  to  them. 

2397.  One  of  your  members  may  come 
to  you  and  say,  they  are  thinking  of 
having  dealings  with  a particular  firm  and 
ask  about  them.  If  you  find  the  firm  is . 
not  registered  you  presumably  say  so  and 
you  might  add  that  your  member  should 
not  have  dealings  with  it  until  it  is;  or 
better  still,  that  he  should  buy  goods  from 
the  firm  and  then  refuse  to  pay  for  them. 

Mr.  Peet:  I have  been  aware  of  this 

position  for  some  years,  the  matter  of 
non-payment  of  an  account  to  a supplier 
who  is  discovered  not  to  be  registered. 
I would  regard  that  as  not  cricket. 
Regarding  supplies  to  a non-registered 
concern,  I am  a little  conscious  here  they 
might  be  in  difficulty;  they  might  try  to 
collect  their  money  and  somebody  might 
say  “ You  will  not  register,  we  will  not 
pay  ” 


2398.  Chairman:  As  to  the  disqualifica- 
tion imposed  by  section  8 on  a party  in 
default,  my  experience,  I think,  rather 
coincides  with  yours.  1 have  heard  the 
point  taken  by  counsel  generally  rather 
apologetically,  and  if  there  is  a way 
round  it  I think  the  Court  is  quite  disposed 
to  take  that  way  round  on  the  ground,  as 
you  say,  that  it  is  not  cricket — like  the 
Statute  of  Limitations  or  the  Gaming 

Act. May  I refer  back  to  Professor 

Gower's  points?  He  suggested,  I think, 
that  private  prosecutions  could  be  made 
under  the  Business  Names  Act.  1 did  not 
know  that. 

Professor  Gower:  I think  they  can. 
What  I suggested  was  that  if  people 
enforced  their  rights  under  the  Act  the 
Act  would  then  be  more  widely  observed. 

I am  merely  defending  the  Board  of 
Trade  in  that  they  are  not  the  only 
people  who  do  not  exercise  their  powers. 

2399.  Mr.  Lumsden:  One  point  in 
pursuing  this  argument  of  the  benefit  of 
the  register  to  your  members  is  that  if  a 
trader  has  disappeared  you  can  trace  the 
real  owner  through  the  register;  but  I 
think  l am  right  in  saying  that  registration 
is  only  made  by  a trader  if  he  is  trading 
under  a name  that  is  not  his  own  name. 
Does  that  not  mean  that  if  a trader  w ho  is 
trading  under  his  own  name  disappears 
you  have  no  remedy,  and  are  those  not 
the  great  majority  of  cases  and  you  are 
keeping  a register  to  give  you  a remedy  in 
a comparatively  small  percentage  of 

cases? Mr.  Greig:  One  gains  the 

impression,  rightly  or  wrongly,  that  the 
people  who  disappear  tend  to  be  the 
people  who  are  not  trading  under  their 
own  names.  Whether  I am  right  I do  not 
know,  but  that  is  the  impression  one  gets. 

2400.  Mr.  Watson:  Mr.  Peet  has  told 

us  of  the  considerable  importance  and 
advantage  he  experiences  from  registering 
companies  as  private  exempt  companies. 
Supposing  that  private  exempt  companies 
had  their  exemption  taken  away  from 
them  and  were  made  to  file  balance  sheets 
and  profit  and  loss  accounts,  I wonder  if 
Mr.  Peet  would  tell  us  what  he  would  do 
about  it?  Would  he  continue  to  keep 
these  companies  in  being  or  would  he 
wind  them  up? No,  I do  not  think 
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I would  wind  them  up.  I think  I would 
take  the  view  that  the  benefits  of  the 
Companies  Act  are  such  it  would  be 
better  to  comply  with  the  requirements  of 
the  new  Act. 

2401.  Professor  Gower:  If  you  were 
given  the  option  of  converting  them  into 
unlimited  companies  with  exemption 


from  filing  accounts,  would  you  convert 
them? No. 

Chairman:  Those  are  all  the  questions 
we  have  to  put  to  you,  and  I should  like 
to  thank  you  all  again  for  coming  here 
and  helping  us.  We  have  had  a most 
interesting  discussion  and  I am  very  much 
obliged. 


( The  witnesses  withdrew ) 
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APPENDIX  XX 

Memorandum  by  The  Association  of  British  Chambers  of  Commerce 

Introductory 

The  evidence  is  submitted  from  the  point  of  view  of  business  men  rather  than  from 
that  of  those  skilled  in  company  law.  The  Association  is  content  to  leave  purely 
legal  points  to  the  evidence  which  others  will  no  doubt  tender  to  your  Committee, 
and  who  are  better  fitted  to  do  so. 

The  Association  wishes  to  record  its  general  view  that  the  Companies  Act,  1948,  is 
in  the  main  working  satisfactorily.  The  great  majority  of  companies  are  well  and 
honestly  conducted  and  change  in  the  law  for  its  own  sake  is  to  be  deprecated.  This 
is  not  to  suggest  that  no  change  can  be  made  but  rather  to  make  the  point  that  where 
statutory  restrictions  are  called  for  no  unreasonable  fetters  should  be  placed  on 
efficient  and  honest  businesses. 


1.  Incorporation  of  Companies — Memorandum  of  Association 

(a)  Requirements  as  to  Minimum  Number  of  Members , etc. 

The  Association  has  considered  whether  there  is  any  useful  purpose  in  the  distinc- 
tion between  private  and  public  companies.  It  may  well  be  that  the  practical  effect 
of  requiring  seven  members  for  a public  company  and  only  two  for  a private  is 
negligible.  Nevertheless,  it  is  not  suggested  that  any  change  should  necessarily  be 
made  because  in  practice  no  difficulties  seem  to  have  arisen. 

(b)  Limitation  of  Objects  to  those  stated  in  the  Memorandum:  Ultra  vires  Rule,  etc. 

The  Association  agrees  that  modem  objects  clauses  are  extremely  wide. 

What  is  said  under  heading  5 (< a ) below  “ Fundamental  Changes  in  Company’s 
Activities  ” has  a considerable  bearing  on  whether  such  wide  objects  clauses  should 
be  allowed  to  continue.  Subject  to  this  it  is  thought  that  the  permitted  width  of 
objects  clauses  has  worked  reasonably  well  and  there  is  no  ground  for  recommending 
any  change  in  the  present  law. 

If,  however,  a change  is  contemplated,  one  suggestion  was  put  forward  and  received 
some  support  that  the  objects  clause  should  on  registration  be  restricted  to  the  actual 
or  contemplated  activities  of  the  Company  widened  as  far  as  reasonably  necessary  to 
enable  such  activities  to  be  carried  on,  with  power  to  alter  or  enlarge  the  powers  by 
Special  Resolution  of  the  members. 

If  wide  objects  clauses  are  acceptable,  then  it  is  not  thought  that  any  great  importance 
attaches  to  the  ultra  vires  rule,  which  is  now  practically  a dead  letter,  but  no  recom- 
mendation for  change  is  put  forward. 

(c)  The  Company  as  a Legal  Entity  distinct  from  its  Members 

The  Association  supports  the  continuance  of  the  legal  position  that  a company  is  a 
distinct  person  separate  from  its  members. 

id)  Shares  of  No  Par  Value 

The  Association  gave  evidence  to  the  Committee  on  No  Par  Value  Shares,  the 
Gedge  Committee,  in  support  of  the  idea  of  such  shares.  It  has  considered  the 
subject  afresh  and  as  a result  records  that  it  is  still  of  that  opinion.  This  decision  is 
not  unanimous  but  by  a substantial  majority,  and  subject  to  the  understanding,  which 
we  believe  was  always  the  intention,  that  it  should  be  within  the  unfettered  discretion 
of  any  company  whether  to  adopt  this  system  or  to  remain  on  the  existing  basis. 
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The  minority  fear  that  the  system  could  be  abused,  while  the  majority  consider  that  if 
die  Sto  is  carefully  drawn  that  danger  need  not  arise.  It  is  not  thought 
wcesslS  to  repeat  the  arguments  on  the  subject  for  they  are  to  be  found  in the 
SXi  ^Association  jointly  with  other  bodies  gave  to  the  Gedge  Committee. 


2.  Prohibition  of  Partnerships  with  More  Than  Twenty  Members 

The  limit  of  twenty  members  applicable  to  a partnership  is  believed  to  be  causing 
inconvenience  and  should  be  raised  or  altogether  removed. 


3.  Classification  of  Companies 


Nature  and  Merits  of  Distinction  between  (a)  Public  and  Private  Companies  and  ( b ) 
Exempt  and  Non-exempt  Companies 

It  is  not  found  that  exempt  private  companies  should  be  required  to  file  a balance 
sheet  but  considerable  support  was  given  to  a suggestion  that  exempt  private  companies 
which  have  traded  (thus  incurring  liabilities)  ought  to  be  required  to  file  a balance 


sheet. 

A point  of  detail  is  put  forward  as  follows: — 

Where  a private  company  is  the  parent  of  a wholly  owned  subsidiary  or  sub- 
sidiaries then  employees  of  such  subsidiary  or  subsidiaries  should  be  classified  as 
employee  shareholders  of  the  parent  company  for  purposes  of  bemg  omitted  from 
the  maximum  number  of  fifty  shareholders.  This  change  should  apply  whether 
the  employee  shareholders  had  acquired  their  shares  before  the  company  became 
a subsidiary  or  after  it  was  taken  over  by  the  parent. 


(A  somewhat  similar  point  relating  to  the  provision  of  funds  for  the  purchase  of 
shares  by  employees  of  subsidiary  companies  is  set  out  under  heading  20.) 


4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 
No  change  is  recommended. 

5.  Exercise  of  Powers  of  Companies  by  Directors,  etc. 

(a)  Fundamental  Changes  in  Company's  Activities 

(b)  Disposal  of  Undertaking  and  Assets 

Where  the  Board  of  Directors  of  a company  receives  an  offer  to  purchase  its  main 
assets  or  its  main  business  it  may  well  be  desirable  that  the  shareholders  should  be 
consulted,  but  very  frequently  the  purchaser  will  not  allow  adequate  time  and  there 
may  be  good  reasons  why  the  deal  should  be  concluded  without  the  publicity  that 
consulting  the  shareholders  entails.  Therefore,  the  Association  feels  that  the  share- 
holders must  be  prepared  to  trust  the  directors  as  regards  such  a sale. 

Where,  however,  the  directors  propose  a change  in  the  main  objects  of  the  company 
consequent  on  and  perhaps  using  the  proceeds  of  the  sale  of  the  company’s  principal 
assets  or  business  the  Association  suggests  that  the  shareholders  should  be  consulted 
before  the  change  is  put  into  force.  Incidentally  contemplated  restriction  or  non- 
restriction of  the  objects  clause  in  the  Memorandum  has  a bearing  on  the  matter. 

This  should  apply  only  where  the  main  assets  or  business  of  a company  have  been 
disposed  of  and  should  not  apply  where  a company  sells  one  of  two  or  more  separate 
businesses  which  it  has  been  conducting  in  the  ordinary  course  of  business. 

(c)  Issue  of  Shares 
No  comment. 
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(d)  Borrowing  of  Money  and  Charging  Property 

It  should  be  possible  in  Scotland  to  create  a floating  charge  on  a company’s  assets 
as  is  the  common  practice  south  of  the  border,  thus  bringing  the  law  of  England  and 
Scotland  into  line. 

(e)  Lending  Money  Otherwise  than  in  the  Ordinary  Course  of  Business 

Whilst  fully  aware  of  the  criticisms  (really  few  in  number)  which  have  recently  and 
quite  fairly  been  made,  the  Association  puts  forward  no  recommendation  because  of 
the  difficulty  of  defining  the  kind  of  lending  to  which  any  restriction  ought  to  apply. 


6.  Directors’  Duties 

(a)  and  ( b ) 

The  Association  has  considered  anxiously  whether  it  would  be  possible  to  define 
the  duties  of  a Director  more  clearly.  It  was  generally  felt  that  if  it  could  be  done 
without  unduly  interfering  with  normal  and  honest  business  some  definite  expression 
of  the  general  responsibilities  and  obligations  of  directors  should  be  made  in  any  new 
Statute.  The  difficulty  in  which  the  Association  finds  itself  is  that  any  definition 
must  necessarily  be  in  such  general  terms  that  it  is  doubtful  whether  it  is  of  any 
assistance.  One  definition  which  was  rejected  for  this  reason  runs  as  follows: 

“ A director  shall  at  all  times  act  honestly  and  faithfully  and  use  his  best 
endeavours  to  promote  the  interest  of  the  company.  He  shall  use  reasonable 
diligence  in  the  discharge  of  the  duties  of  his  office.”. 

The  present  unsatisfactory  state  of  the  ultra  vires  laws  referred  to  in  heading  1 (6) 
on  page  1 was  also  considered. 

Some  support  was  given  to  a suggestion  that  when  the  appointment  of  a new  director 
is  filed,  the  Registrar  should  send  to  him  or  her  a brief  summary  of  “ The  Duties  of 
a Director  ”,  and  it  might  be  desirable  that  such  a summary  should  be  included  in 
any  new  Statute,  thus  giving  it  the  force  of  law. 

(c)  and  (d) 

With  regard  to  dealings  of  directors  in  the  shares  of  their  own  companies  it  is 
suggested  that  the  Register  of  Directors  Shareholding  should  be  available  throughout 
the  year  during  normal  business  hours  for  inspection  by  any  member  of  the  company 
or  by  anyone  who  has  ceased  to  be  a member  within  twelve  months.  This  should 
apply  to  directors  and  should  be  extended  to  the  Secretary. 

(e)  Bodies  Corporate  as  Directors 

No  examples  have  come  to  the  attention  of  the  Association  where  this  provision  has 
led  to  any  abuse.  It  is  convenient  because  the  body  corporate  which  is  a director  is 
then  able  to  nominate  whichever  of  its  own  directors  may  be  available  to  attend  any 
particular  meeting  or  to  attend  to  day-to-day  business  requiring  a director’s  signature. 
This  facility,  therefore,  serves  a useful  purpose  and  should  be  preserved. 

(/)  Appointment  of  Directors 

The  following  points  do  not  seem  to  fall  aptly  under  any  of  the  sub-headings  (a) 
to  {e)  but  nevertheless  they  are  mentioned  here  as  they  relate  to  directors. 

It  is  suggested  that  if  a director  is  elected  to  fill  a casual  vacancy  there  should  be  a 
statutory  duty  on  the  company  to  put  him  up  for  re-election  at  the  next  Annual  General 
Meeting,  whether  that  director  has  been  appointed  to  some  other  office  such  as 
managing  director  or  not. 

It  is  appreciated  that  this  suggestion  might  cause  difficulty  in  a perfectly  bona  fide 
transaction,  such  as  might  be  the  case  if  the  directors  of  a Private  Company  wanted 
to  bring  in  an  outsider  as  a Managing  Director  to  replace  a Managing  Director  who 
has  (say)  died,  and  there  is  no  capable  successor  within  the  organisation. 
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The  new  appointee  might  be  hesitant  to  give  up  a position  and  join  the  Company, 
with  a risk  of  not  being  re-elected  at  a later  meeting. 

Probably  it  would  be  advisable  to  restrict  this  suggestion  to  Private  Companies 
where  it  would  be  easy  to  call  the  shareholders  together  at  once  to  ratify  the  proposed 
appointment. 

Cases  have  occurred  where  companies  have  purported  to  appoint  an  individual  as 
director  without  his  being  aware  of  the  intention.  It  is  suggested  that  it  should  be  the 
duty  of  every  company  to  obtain  a written  consent  to  act  before  appointing  a director, 
such  written  consent  to  be  filed  with  the  statutory  return  of  appointment. 


In  order  to  make  a repetition  of  frauds  more  difficult  it  should  be  provided  that  no 
person  shall  act  as  a director  if  he  has  previously  been  convicted  of  an  offence  involving 
fraud  or  dishonesty  unless  by  leave  of  the  Court. 


7.  Shares  with  Restricted  or  No  Voting  Rights 

Since  non-voting  shares  have  their  legitimate  uses  it  is  suggested  that  they  should 
continue  to  be  permitted  provided  always  that  they  are  so  described  m all  documents 
issued  by  the  company.  It  is  hoped  that  the  Stock  Exchange  would  follow  suit  m 
always  insisting  on  the  use  of  the  description  “ non-voting  shares  . 

A suggestion  was  made  that  the  total  amount  of  the  Ordinary  Capital  carrying  votes 
must  always  be  greater  than  the  total  amount  of  the  non-voting  Capital. 

These  suggestions  only  apply  to  Ordinary  Shares,  as  special  and  restricted  rights  are 
common  in  the  case  of  Preference  Shares,  and  no  comment  is  called  for. 


8.  Protection  of  Minorities 

Members  of  the  Association  are  aware  of  many  cases  that  require  attention 
particularly  in  the  field  of  private  companies  and  there  is  a general  feeling  of  dis- 
satisfaction with  the  present  remedies. 

There  are  as  yet  few  English  reported  decisions  on  section  210  and  no  case  reported 
or  otherwise  seems  yet  to  have  been  fought  to  a successful  conclusion  in  England. 
The  wording  of  section  210  suggests  that  it  is  only  available  as  an  alternative  to 
winding-up*  and  this  may  explain  to  some  extent  why  comparatively  few  cases  have 
reached  the  Court.  (The  Law  Society  is  believed  to  be  making  representations  on  this 
point.)  The  Chancery  judges  have  stated  that  a petitioner  must  indicate  the  nature 
of  the  relief  he  seeks  and  this  ruling  has  imposed  an  unfair  burden  on  the  petitioner 
who  has  no  precedents  to  guide  him  and  has  often  felt  that  he  may  fail  because  of 
an  unsuitable  choice  of  remedy  even  though  he  succeeds  in  proving  the  abuse. 

Even  if  section  210  is  amended  so  as  to  make  it  clear  that  it  is  available  otherwise 
than  as  an  alternative  to  winding-up  applications  to  the  Court  are  likely  to  remain 
rare  unless  (a)  the  complaining  party  is  given  some  lead  as  to  the  sort  of  relief  he 
might  seek  and  (b)  the  section  is  operated  more  effectively.  _ It  is  thought  that  on  the 
first  mentioned  point  the  Jenkins  Committee  is  in  a position  to  provide  valuable 
assistance.  The  Committee  may  not  appreciate  that  the  very  mention  by  the  Cohen 
Committee  in  paragraph  59  of  its  Report  of  the  case  entitled  “ Excessive  remuneration 
of  directors  ” has  been  of  very  considerable  value  to  minority  interests  suffering  from 
this  particular  type  of  abuse.  Professional  advisers  have  been  able  to  quote  paragraph 
59  to  offending  directors  and  point  out  to  them  that  their  action  is  the  very  sort  of 
mischief  which  the  Legislature  had  in  mind;  thereafter  directors  have  often  listened 
much  more  seriously  to  complaints  by  minority  interests.  If  the  Jenkins  Committee 
were  disposed  in  their  report  to  quote  other  types  of  abuse  and  indicate  the  type  of 
relief  which  might  be  appropriate,  considerable  benefit  might  flow,  because  the  examples 
could  be  quoted  by  complaining  parties  and  their  advisers.  We  know  of  a case  very 

* Footnote  page  54  Modem  Company  Law  by  L.  C.  B.  Gower,  2nd  edition. 
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similar  to  that  cited  by  the  Cohen  Committee  in  paragraph  59  entitled  “ Excessive 
remuneration  of  directors  ” except  that  in  the  case  known  to  us  the  directors  have 
gone  further  and  have  protected  themselves  by  long  term  service  agreements  at  large 
fixed  salaries.  In  such  a case  some  measure  of  relief  would  be  secured  by  a Court 
Order  directing  the  Board  to  reconsider  the  terms  of  the  service  agreements  in  the 
light  of  the  criticism  offered  by  the  minority,  coupled  with  an  indication  that  if  nothing 
was  done  an  Order  might  be  made  revising  the  terms  of  the  agreement  so  as  to  reduce 
the  period  and  salary  to  more  reasonable  proportions  or  making  some  part  of  the 
remuneration  dependent  on  profits.  In  other  cases  a Court  Order  appointing  directors 
on  behalf  of  the  minority  shareholders  for  a term  might  be  appropriate;  and  in  a 
case  of  serious  neglect  or  deliberate  running  down  of  a business  an  order  removing 
directors  might  be  suitable.  In  a case  where  directors  have  insisted  on  ploughing 
back  profits  regardless  of  the  claims  of  minority  shareholders  an  Order  directing  the 
Board  to  consider  other  ways  of  raising  capital  and  to  reconsider  its  dividend  policy 
might  be  a solution.  We  feel  certain  that  if  a lead  of  this  sort  could  be  given  as  to 
the  types  of  relief  which  a Court  would  consider,  in  time  a useful  group  of  Orders 
would  be  developed  by  the  Courts.  To  some  of  us  it  seems  that  more  useful  results 
are  likely  to  be  obtained  if  in  appropriate  cases  the  Court  exercised  a power  of 
adjournment  so  as  to  give  the  parties  the  opportunity  of  agreeing  the  type  of  relief 
which  might  be  appropriate.  The  party  complaining  of  oppression  would  state  the 
facts  of  which  he  complained  and  if  a pritna  facie  case  has  been  made  out  the  other 
party  would  then  reply.  If  the  case  then  appeared  to  be  one  calling  for  relief  and  the 
nature  of  the  relief  was  not  apparent,  it  is  suggested  that  it  would  be  appropriate  if 
the  Court  granted  an  adjournment  in  order  to  allow  the  parties  an  opportunity  to 
arrive  at  a settlement  (which  might  involve  the  giving  of  undertakings  on  certain 
points  by  the  parties  complained  of).  If  the  adjournment  produced  no  solution  the 
Court  would  make  the  order  which  seemed  most  appropriate.  It  seems  to  many  of 
us  that  the  judges  have  not  appreciated  the  difficulty  which  the  average  shareholder 
experiences  in  finding  out  what  is  really  happening  to  the  Company’s  business  and 
that  the  perfectly  proper  motive  of  protecting  directors  against  frivolous  enquiries  and 
actions  has  too  often  operated  to  the  shareholder’s  detriment. 

We  think  that  the  position  of  the  minority  would  be  materially  strengthened  if  the 
Court  were  given  power  to  order  the  personal  attendance  in  Court  of  the  directors  for 
the  purpose  of  assisting  the  Court  with  information  and  explaining  their  conduct. 
The  very  existence  of  such  a power  might  well  result  in  the  directors  showing  a more 
accommodating  attitude  towards  minority  interests  (even  before  an  application  to  the 
Court  were  mooted).  In  our  view  the  Court  should  be  given  power  to  make  an 
award  against  the  company  in  respect  of  the  costs  to  which  a minority  shareholder  is 
put  in  making  his  application. 

It  was  generally  agreed  that  an  important  minority  shareholder(s)  even  in  a private 
company  should  be  entitled  to  representation  on  the  Board  of  Directors,  and  to  that 
end,  the  Association  had  before  it  a memorandum  on  Cumulative  Voting,  as  operated 
with  considerable  success  in  the  United  States  of  America.  (See  Annex  A.) 

Such  a system  is  of  undoubtable  benefit  to  minorities. 

Except  that  the  system  is  almost,  if  not  entirely  unknown  in  the  United  Kingdom, 
there  appears  to  be  no  reason  why  any  company  should  not  import  the  system  in  its 
Articles,  and  therefore  the  Association  did  not  feel  it  was  called  upon  to  make  any 
recommendation. 

9.  Protection  of  Special  Classes  of  Shares 

With  regard  to  preference  shares  it  is  felt  that  the  shareholders  originally  subscribed 
in  the  knowledge  that  their  shares  might  be  repaid  by  a return  of  capital  and  this 
cannot  be  regarded  as  an  abuse. 

On  the  general  question  it  is  suggested  that  where  there  is  no  Modification  of  Rights 
Clause  in  the  Articles  of  Association  of  a company  it  should  be  provided  in  the  Act 
that  Clauses  4 and  5 of  Table  A shall  apply. 
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10.  Board  of  Trade  Power  to  Appoint  Inspectors 

The  crocedure  of  appointment  of  inspectors  by  the  Board  of  Trade  should  generally 
be  simplified  with  a view  to  greater  expedition.  This  applies  particularly  to  regula- 
tions for  the  appointment  and  for  the  publication  of  the  Inspector  s Report.  For  this 
purpose  it  may  be  necessary  to  increase  the  powers  of  such  inspectors.  Speed  of 
operation  of  this  procedure  is  considered  essential,  as  cases  where  it  is  invoked  are 
usually  those  where  quick  action  is  a paramount  consideration. 


11.  Disclosure  of  Ownership  and  Control 

The  Cohen  Committee  reported  in  favour  of  requiring  nominee  shareholders  to 
disclose  the  beneficial  ownership.  In  principle  the  Association  agrees  but  recognises 
the  practical  difficulties  of  applying  such  a requirement.  Nevertheless  it  is  felt  that  the 
directors  of  a company  should  be  made  aware  of  the  position  m cases  where  an 
“ interest  ” is  gradually  acquiring  a large  number  of  shares.  It  is,  therefore,  suggested 
that  where  any  person  or  group  of  persons  of  which  that  person  was  a participant  is 
the  beneficial  owner  directly  or  indirectly  of  more  than  10  per  cent,  of  any  class  of 
shares  there  must  be  immediate  disclosure  to  the  directors  of  the  company  concerned. 
This  should  apply  the  moment  the  person  in.  question  has  acquired  the  right  to  the 
shares  whether  the  transfers  are  lodged  or  not.  Failure  to  declare  m accordance  with 
this  provision  should  incur  heavy  penalties  and  also  result  m the  holder’s  voting  rights 
being  limited  to  10  per  cent,  of  the  total  voting  power  of  the  company.  Admittedly 
such  a provision  could  be  avoided  to  some  extent  by  a group  of  persons  secretly  acting 
in  concert.  There  is  also  the  possibility  of  an  individual  who  wishes  to  hide  the 
position  using  a wholly  owned  company  for  this  purpose  or  avoiding  disclosures  in 
some  other  way.  Nevertheless  it  is  felt  that  some  provision  of  this  kind  would  be 
better  than  no  provision  at  all. 

12.  Share  Transfer  and  Registration  Procedure 

The  procedure  of  share  transfer  and  registration  is  too  slow  and  cumbersome.  If 
possible  some  simplification  should  be  effected. 

Some  clarification  of  section  436  should  be  made  to  bring  it  into  line  with  technical 
advances.  This  section  permits  a company  to  keep  its  register  “ either  by  making 
entries  in  bound  books  or  by  recording  the  matter  in  question  in  any  other  manner  ", 
This  would  appear  to  allow  the  use  of  punched  cards  or  other  mechanical  methods  but 
section  113(1)  and  (2)  gives  members  the  right  to  receive  a copy  of  the  register  or  any 
part  thereof.  This  seems  not  to  meet  the  physical  facts  of  modem  methods  of  record 
keeping. 

Section  110(2)  allows  the  register  of  members  to  be  kept  at  an  office  other  than  the 
registered  office  of  the  company.  It  must  be  kept  in  the  country  of  registration  whether 
England  or  Scotland  and  the  Registrar  must  be  notified  and  he  must  be  notified  of  any 
change  in  the  place  where  the  register  is  kept.  It  is,  therefore,  in  order  and  sometimes 
happens  that  the  registered  office  and  registration  office  are  in  different  towns.  If  the 
Annual  General  Meeting  is  held  at  the  registered  office  the  register  must  be  immediately 
available  because  a poll  may  be  demanded.  Strictly  the  Act  does  not  permit  the 
temporary  removal  of  the  register  for  this  purpose.  To  meet  this  point  it  is  suggested 
that  the  word  “ normally  ” should  he  inserted  before  “ kept  ” in  Section  110(2)  where 
it  occurs  first  and  in  provisos  (a)  and  (b). 

There  seems  no  reason  for  requiring  a description  of  allottees  in  the  return  to  be 
made  under  section  52(1).  The  words  “ and  descriptions  ” might  well  be  dropped 
from  paragraph  (a)  of  sub-section  (1). 


13.  Multiplicity  of  Directorships  held  by  One  Individual 

The  Association  recommends  that  no  change  should  be  made.  Lengthy  lists  of 
directorships  often  arise  because  many  companies  are  subsidiaries  of  one  parent. 
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(See  next  subject  number.)  Apart  from  this  there  would  be  a considerable  reduction 
in  the  value  of  the  services  and  advice  offered  by  professional  and  non-executive 
directors  if  the  number  of  directorships  were  limited.  It  is  suggested  that  a company 
is  itself  the  best  judge  of  whether  a particular  individual  will  be  useful  as  an  addition 
to  its  Board  and  its  freedom  of  choice  should  not  be  limited. 

14.  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

The  Association  sees  no  reason  to  recommend  that  any  change  be  made  in  the  general 
principle  of  carrying  on  business  through  subsidiary  companies. 

In  the  United  Kingdom  Company  Law  permits  the  use  of  subsidiary  companies  and 
the  taxation  system  does  not  impose  the  same  kind  of  penalty  that  is  often  found  in 
other  countries.  This  advantage  should  not  lightly  be  discarded.  The  United  Kingdom 
system  of  Overseas  Trade  Corporations  and  the  ability  to  make  subvention  payments 
where  both  companies  are  subject  to  United  Kingdom  tax  are  examples  of  the  kind  of 
advantages  at  present  enjoyed  for  tax  purposes. 

15.  Loan  Capital 

(a)  Debentures  and  Debenture  Stock 

As  from  the  date  of  the  passing  of  any  Act  resulting  from  the  recommendations  of 
the  Company  Law  Committee  it  should  only  be  permissible  to  use  the  word 
“ Debenture  ” in  circumstances  where  something  in  the  nature  of  a charge  has  been 
created.  Where  there  is  no  charge  it  is  most  desirable  that  the  description  should  omit 
the  word  “ Debenture  ”. 

(b)  Trust  Deeds 

No  comment. 

(c)  Registration  of  Charges 

Legislation  should  require  a company  to  make  an  entry  in  its  own  register  of  charges 
immediately  after  the  charge  is  created. 

16.  Take-Over  Bids 

At  the  time  when  take-over  bids  first  came  prominently  into  the  news  the  Association 
appointed  a working  party  to  consider  the  subject.  This  working  party  produced  a 
memorandum  (see  Annex  B)  which  was  endorsed  by  the  Association’s  governing  body 
but  was  not  forwarded  to  official  quarters  because  by  then  the  Government  Committee 
on  Company  Law  had  just  been  appointed,  inter  alia , to  consider  this  question  of 
take-over  bids.  The  Association  has  reviewed  this  memorandum  and  it  fully  endorses 
everything  in  it  from  the  point  of  view  of  industry  and  commerce.  It  does,  however, 
wish  to  add  the  following  points. 

If  50  per  cent,  or  more  of  any  class  of  shares  is  acquired  as  the  result  of  an  offer, 
then  the  remaining  shareholders  should  be  given  the  right  to  demand  the  same  terms, 
the  power  to  be  exercised  within  a limited  period. 

Where  the  directors  of  a company  recommend  acceptance  of  a take-over  bid: 

(i)  they  should  be  required  to  indicate  by  circular  the  assets,  earnings  and  potential 
profits  of  the  company; 

(ii)  they  should  satisfy  themselves  that  the  bidder  has  funds  available  to  implement 
the  offer; 

(iii)  a duty  should  be  imposed  on  them  at  the  same  time  as  signifying  their 
recommendation  to  make  full  disclosure  of  any  inducements  they  may  have 
received  such  as  the  offer  to  continue  in  office  or  to  retire  with  compensation 
for  loss  of  office ; per  contra,  any  inducement  for  recommending  rejection  must 
equally  be  disclosed. 
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Section  209  which  gives  a company  which  has  acquired  90  per  cent,  or  more  of  the 
shares  of  one  class  in  another  company  the  right  to  acquire  the  remaining  shares  of 
that  class  is  drafted  so  as  to  lead  to  needless  delay  m s9me  mcumstances.  It  is  not 
necessary' to  wait  for  the  expiry  of  the  four  month  period  m those  cases  where  the 
requisite^ 90  per  cent,  has  been  acquired  sooner.  It  would  suffice  to  permit  of  one 
SSnth  after  acquiring  90  per  cent.,  within  which  the  minority  could  be  required  to  sell. 

17.  Prospectuses 

The  Association  supports  the  principle  underlying  the  Private  Members  Bill  the 
Compares  Act,  1948  (Amendment)  Bill.  It  will  be  recollected  that  his  proposes  that 
anIStion  has  been  issued  to  the  public  to  deposit  money  with  the  company  titen 
taf  cSnv  must  deliver  the  equivalent  of  a prospectus  to  the  Registrar  This 
SuhemmTL  to  apply  to  Private  Companies  and  any  company  inviting  deposits 
should  cease  to  be  classed  as  an  Exempt  Private  Company. 

18.  Control  over  Business  of  Dealing  in  Securities 
The  Association  feels  that  this  subject  is  a technical  one  and  would  prefer  to  leave 
others  more  directly  concerned  to  deal  with  it. 

As  a general  observation  the  Association  suggests  that  Licensing  Regulations 
should  be  more  strictly  formulated,  and  may  be  a more  strict  code  as  to  enquiries  by 
the  Board  of  Trade  before  a Licence  is  issued. 

It  was  also  suggested  that  section  14(1)  of  the  Prevention  of  Fraud  (Investments) 
Act  1958  requires  clarification  as  to  whether  an  advertisement  pursuant  to  the 
requirements  of  the  Stock  Exchange  is  or  is  not  a circular. 

19.  Unit  Trusts  and  Open  End  Mutual  Funds 

For  the  reason  given  in  paragraph  18  the  Association  feels  unwilling  to  make  any 
comment. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  Own  Shares 

The  Association  would  oppose  the  idea  of  pennitting  a company  to  pmchase  its 
own  shares.  If  a company  were  permitted  to  purchase  its  own  shares  it  would  open  the 
door  to  objectionable  practices.  It  would  be  possible  for  some  niemlxrs  of  the  company 
with  special  knowledge  to  cause  the  company  to  purchase  the  shares  of  other  members 
Tt  tessPthan  their  real  worth  so  securing  to  themselves  at  an  unfairly  low  price  assets 
that  might  be  of  great  value. 

It  is  suggested:  . . , , , , 

(i)  that  a parent  company  of  a group  should  be  permitted  to  provide  funds  tor 
^ ' the  purchase  of  shares  to  be  held  not  only  for  the  benefit  of  its  own  employees 

but  also  for  the  benefit  of  employees  of  wholly  owned  subsidiaries, 

(ii)  that  the  sanction  given  in  section  54(6)  as  to  employees  should  be  extended  to 
past  employees. 

21.  Accounts 

The  Association  has  considered  the  suggestion  that  figures  of  turnover  or  sales  ought 
to  be  provided  but  it  feels  that  this  is  neither  desirable  nor  necessary. 

It  was  said  in  a recent  case  in  re  Sussex  Brick  Co.  Ltd.  (Chancery  Division  20th/22nd 
July,  1959,  Weekly  Law  Reports  1960,  Part  15,  at  page  666) 

“ it  is  manifest  that  from  modem  Balance  Sheets  very  little  real  information 
can  be  obtained  as  to  the  Capital  Value  of  Assets,  even  taalm*  *e  Companies  as 
going  concerns,  and  of  course,  on  the  footing  of  a liquidation  the  Balance 
Sheet  figures  are  almost  useless  . . 
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In  this  connection  some  support  was  received  for  a suggestion  that  shareholders  by 
a bare  majority  should  have  the  power  to  require  that  the  Directors  have  a valuation 
made  of  the  Fixed  Assets  and  report  to  the  members  say  every  five  or  ten  years  N ottce 
of  such  a demand  must  be  circulated  to  all  shareholders  in  order  that  a vote  can  be  taken 
Further  valuation  and  details  of  Trade  Assets  on  the  Balance  Sheet  were  discussed, 
but  it  was  borne  in  mind  that  a company  may  have  holdings  in  Trade  Investments  or 
Associated  Companies  which  it  would  not  be  in  the  company's  interest  to  disclose, 
and  so  no  recommendation  is  put  forward. 

The  subject  of  accounts  is  largely  one  for  the  accountancy  profession  and  apart  from 
the  above  the  Association  wishes  to  make  no  comment. 


22.  Audit 

Under  Section  161(2)  an  Exempt  Private  Company  is  excluded  from  the  requirement 
that  an  audit  shall  be  carried  out  by  a qualified  auditor.  It  is  suggested  that  as  part  of 
the  price  of  the  benefit  of  enjoying  limited  liability  all  Exempt  Private  Companies  w hich 
are  trading  should  be  required  to  have  a proper  annual  audit.  This  could  be  secured 
by  adding  the  words  “ and  is  not  trading  ” at  the  end  of  the  proviso  of  sub-sectson  2 
after  the  words  “ exempt  private  company  ”. 


23.  Provisions  as  to  Returns 

It  is  suggested  that  the  time  limits  for  rendering  returns  and  filing  documents  are 
sometimes  not  sufficiently  strictly  enforced  by  the  Registrar  of  Joint  Stock  Companies. 
Reasonable  latitude  should  continue  to  be  allowed  but  some  cases  have  been  permilted 
to  continue  unchecked  too  long. 

If  the  accounting  date  of  a company  is  changed  resulting  in  the  date  of  the  Annual 
General  Meeting  also  being  changed,  two  returns  equivalent  to  “ annual " returns 
should  be  accepted  for  filing  in  the  same  year.  They  are  not  at  present  accepted  on  the 
ground  that  there  would  be  two  returns  in  one  calendar  year. 

A suggestion  was  also  put  forward  for  consideration  that  in  view  of  the  length  of  the 
list  of  members  the  requirement  to  file  every  third  year  puts  a great  burden  on  the 
company.  Accordingly  a company  with  more  than  5,000  members  at  the  cate  of 
the  return  should  be  relieved  of  the  obligation  entirely. 


24.  Company  and  Business  Names 

Section  201  requires  that  directors’  names  should  be  stated  on  “ all  trade  catalogues, 
trade  circulars,  showcards  and  business  letters This 

moment  as  regards  trade  catalogues,  trade  circulars  and  showcards  and  .his  part  of 
Requirement  might  well  be  dropped.  At  the  same  time  it  might  be  made  dear  that 
an  invoice  is  a business  letter  to  which  the  requirement  applies. 

A company  registered  before  23rd  November,  1916  is  exempt  from  this  requiremriu 
referred  to  above  This  is  so  even  when  it  becomes  the  wholly  ownea  subsidiary  o.  a 
recently  registered  company  .The  exemption  for  the  older  of  company  has  been 
misused  in  at  least  one  case  and  could  well  now  be  allowed  to  lapse. 

The  Registration  of  Business  Names  Act  should  be  amended  to  restrict 

paRnership  or  ^impany  from  ^tydmg  tiK^name 

of  b&"ig“ q^baKould  comply  &h  the  1948  Act  in  the  same 
^eR^gistarof  Consumes  should  be  required  to  co^U^ith  the 

registered  trade  mark  of  another  concern. 
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The  application  for  registration  of  a business  name  is  at  a^‘e^^ICs^/aUsefo° 
be  made  after  the  business  has  commenced.  The  procedure  should  be  the  same  as  tor 
the  registration  of  the  company,  i.e.,  the  prior  clearance  of  the  name. 

It  was  also  reported  that  cases  have  happened  where  a foreign  company  has 
subset} uentlv  learned  that  an  English  company  has  been  registered  under  its  name 
without  anv  authority.  To  remedy  such  an  abuse  the  foreign  company  might  ** 
the  power  (possibly  to  be  exercised  within  six  months  of  learning  the  facts)  to  require 
the  English  company  to  change  its  name.  It  is  appreciated  that  if  the  English  company 
had  traded  complications  might  arise. 


25.  Foreign  Companies 


No  comment. 

26.  Internal  Management  and  Administration 

It  is  suggested  that  the  distinction  between  an  Extraordinary  and  a Special  Resolution 
might  be  abolished. 

The  Association  favours  the  suggestion  that  proxies  should  be  allowed  to  speak  at 
meetings  of  Public  Companies.  The  prevailing  practice  of  inserting  a name  such  as 
ttatofthe  Chairman  of  the  Company  in  the  form  of  proxy  seems  to  the  Association 
to  be  objectionable.  It  would  be  preferable  if  a blank  were  left  so  that  the  proxy  form 

..  t being  a member  of  the  above  named  Company  hereby 

appoint' '. '. '.  ’. '. '.  or  failing  him  (here  the  name  of  the  Chairman  could 

be  inserted  at  will) ” 

Typewritten  copies  of  all  documents  should  be  acceptable  by  the  Registrar  provided 
thev  are  submitted  in  a manner  satisfactory  to  him.  He  would,  for  example,  wish  to 
be  satisfied  that  there  was  no  risk  of  fading.  This  suggestion  would  save  much 
expense. 

27.  Winding-up 


Proof  of  Debts , i.e..  Claims  by  Creditors,  in  a Winding-up  by  the  Court 

This  should  not  be  mandatory  as  at  present,  but  should  be  at  the  discretion  of  the 
Liquidator,  as  in  a Voluntary  Winding-up. 

Liquidator , in  Compulsory  Liquidation,  to  send  Accounts  and  Reports  to  Creditors  and 
Shareholders 

There  is  no  provision  in  the  Act  for  Annual  Accounts  to  be  prepared  once  a Com- 
pany has  gone  into  liquidation,  nor  is  the  Liquidator  m Compulsory  Liquidation 
obliged  to  make  any  report  from  time  to  time  to  Creditors  or  Members.  In  practice 
he  spends  much  time  and  postage  answering  letters  which  he  is  not  legally  obliged  to 
answer  and  strictly  that  is  not  an  allowable  expense.  It  is  recommended  that  an 
Annual  Account  and  Report  of  his  stewardship  be  sent  to  all  Creditors  for  amounts 
above,  say,  £5,  and  in  cases  where  the  Assets  are  expected  to  realise  more  than  the 
Liabilities'  to  Shareholders  or  relevant  classes  of  Shareholders. 

Directors  should  submit  reasons  for  insolvency  as  well  as  a Statement  of  Affairs, 
and  the  Liquidator  should  report  to  the  Board  of  Trade  whether  he  considers  these 
reasons  adequate,  and  if  not  give  his  own  opinion.  In  appropriate  cases  he  should 
recommend  that  Directors  should  be  forbidden  to  take  part  m affairs  of  other  companies, 
Directors  in  such  cases  to  be  allowed  to  answer  the  Liquidator  s allegations. 

The  Directors  should  be  allowed  to  answer  any  allegation  by  the  Liquidator  to 
ensure  that  the  wrongdoer  is  caught  but  the  honest  man  has  a chance  to  make  a good 
defence.  The  Personal  Investigation  Department  of  the  Board  of  Trade  should  be  in 
touch  with  specially  qualified  accountants  in  insolvency  work  to  investigate  border- 
line cases  of  fraud  if  the  Liquidator  has  insufficient  company’s  funds.  The  Board  of 
Trade  should  have  a fund  to  enable  the  Liquidator  to  take  proceedings  where  the  Board 
itself  has  no  wish  to  prosecute. 
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It  is  suggested  that  where  a Company  is  wound  up  by  the  Court,  the  Creditors  should 
have  the  choice  of  deciding  whether  the  liquidation  should  be  conducted: 

C a)  by  a compulsory  winding-up  by  the  Official  Receiver  or  an  outside  Liquidator 
or 

(6)  as  a voluntary  winding-up  with  an  outside  Liquidator. 

Committee  of  Inspection 

In  a Compulsory  Winding-up  the  Court  appoints  a Committee  of  Inspection  repre- 
senting Creditors  and  Shareholders.  It  does  happen  that  in  the  course  of  time  the 
Creditors  are  paid  off  in  full,  so  that  the  only  parties  interested  in  the  liquidation  are 
the  shareholders.  There  is,  however,  no  power  to  ask  the  Creditors’  representative! si 
on  the  Committee  to  retire.  It  is  suggested  that  he  (they)  should  automatically  retire 
from  the  Committee  once  the  Creditors  have  been  paid  in  full. 

The  converse  may  happen,  e.g.,  a company  is  thought  to  be  solvent  and  goes  into 
voluntary  liquidation  and  the  Committee  of  Inspection  is  confined  to  representatives 
of  shareholders.  Later  it  is  found  to  be  insolvent.  The  Committee  of  Inspection 
should  be  reconstituted  by  representation  of  creditors  only. 

Public  Utilities 

It  is  often  found  that  public  utility  concerns  threaten  to  cut  off  supplies  to  a company 
in  course  of  being  wound  up  or  in  Receivership  unless  the  outstanding  account  is  paid 
in  full.  Threats  of  this  kind  should  be  made  illegal.  They  are  a form  of  blackmail 
bringing  pressure  to  bear  on  the  Liquidator  or  Receiver  to  accord  the  public  utility 
preferential  treatment  entirely  outside  the  Companies  Act,  1948,  or  any  earlier  Act. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

Penalties 

The  whole  question  of  penalties  requires  examination. 

The  penalty  under  section  54  which  prohibits  the  giving  of  financial  assistance  by  a 
company  for  the  purchase  of  its  own  shares  is  quite  inadequate  being  only  £100.  The 
Court  should  be  empowered  to  impose  a penalty  of  a much  more  substantial  amount. 
Furthermore,  directors  committing  glaring  acts  of  misfeasance  of  this  kind  should  be 
personally  liable  to  repay  to  the  company  any  amounts  improperly  applied. 

29.  Any  other  matters  within  the  Terms  of  Reference 

Deposits 

Many  powerful  and  highly  respectable  Finance  and  Hire  Purchase  Companies 
advertise  for  deposits.  But,  on  the  other  hand,  many  new  and  mushroom  Companies 
have  been  formed  in  the  last  few  years.  All  should  have  to  have  an  Industrial  Bankers 
Licence  to  be  issued  annually  by  the  Bank  of  England,  acting  in  conjunction  with  the 
Board  of  Trade,  which  should  have  power  to  call  for  information  at  any  time.  Before 
issue  circulars  inviting  deposits  should  be  filed  with  the  Board  of  Trade  under  the 
Prevention  of  Fraud  regulations. 

It  is  suggested  that  the  Companies  Department,  Board  of  Trade,  through  the  Bank  of 
England  shall  call  for  a return,  the  terms  of  which  should  be  published,  on  the  following 
lines: 

(1)  Weekly  returns  of  deposits  and  assets. 

(2)  Quarterly  returns  showing  paid-up  capital  and  reserves  and  short-term 
borrowings. 

(3)  Quarterly  returns  showing  the  total  value  of  balances  under  instalment  con- 
tracts on  which  payments  were  three  or  more  months  in  arrears. 

(4)  Any  information  judged  necessary  by  the  Bank  to  enable  it  to  form  a true 
estimate  of  a Company’s  condition. 
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m Audited  accounts  showing  liabilities  in  respect  of  Bank  Advances,  Acceptances 
(5)  be  submitted  to  the  Bank  of  England  yearly,  the 

Snkto have  power  to  call  for  an  interim  audited  account  if  deemed  necessary. 
The  object  of  these  steps  should  be  to  enable  the  Bar*  to  judge  whether  the  com- 
nanv’so™  capital  was  likely  to  be  seriously  eroded  by  trading  losses  and  if  so  to 
prevent°the  Company  from  soliciting  or  accepting  further  deposits  or  other  loan 
capital. 

Use  of  Title  “ Chamber  of  Commerce"  „ 

The  Association  is  much  concerned  at  the  possible  misuse  of  the  title  Chamber  of 
Commerce”.  A separate  memorandum  on  the  question  is  attached  (Annex  C) 
matog  suggestions  how  the  matter  should  be  regulated.  Added  importance  is 
SSd  to  tire  subject  because  Chambers  of  Commerce  may  in  certain  circumstances 
be  required  to  give  Certificates  of  Origin  in  connection  with  the  European  Free  Trade 
area. 

Reconstruction  Schemes  „ . _ 

It  is  suggested  that  in  the  case  of  a reconstruction  scheme  followmg  financial  diffi- 
cu  ties,  something  on  the  lines  of  procedure  in  Scotland  might  be  useful  There  the 
Court  refers  the  scheme  to  an  independent  Accountant  or  Arbitrator  who  is  required 
to  make  a report  giving  regard  inter  alia  to  what  expert  investment  opinion  would 
regard  as  reasonable  and  fair. 


Cumulative  Voting 


ANNEX  A 


Notes  on  American  Practice 


Complaints  have  frequently  arisen  that  majority  stockholders  oppress  the  minority. 
Under  the  old-fashioned  rule  of  voting,  which  still  prevails  in  many  corporations,  the 
stockholder  is  entitled  to  cast  a number  of  votes  equal  to  the  number  of  shares  he  holds, 
for  one  candidate  for  each  position  on  the  board  of  directors.  Where,  for  example 
five  directors  are  to  be  elected,  a person  holding  51  shares  out  of  100  shares  of  stock 
can  elect  his  five  candidates.  To  prevent  this  situation,  a system  of  cumulative  voting 
has  been  devised  which  in  some  states  is  prescribed  by  the  statutes  or  the  constitution 
of  the  state,  and  in  other  states  is  often  included  as  a part  of  the  machineiy  of  manage- 
ment provided  in  the  certificate  of  incorporation.  Under  this  system  of  voting  each 
stockholder  has  as  many  votes  as  is  equal  to  the  number  of  votmg  shares  he  owns 
multiplied  by  the  number  of  directors  to  be  elected.  These  votes  he  may  accumulate 
for  one  candidate  or  may  distribute  among  the  candidates  for  election  in  any  way  he 
sees  fit 


In  the  example  cited  above,  the  majority  stockholder  would  have  255  votes  (51  X 5) 
and  the  minority  interests  would  control  245  votes  (49  X 5).  If  the  majority  contents 
itself  with  casting  this  cumulative  vote  for  three  out  of  five  directors,  it  can  secure  their 
election  by  giving  each  director  85  votes.  The  minority  may  elect  two  directors  by 
giving  one  of  the  directors  122  votes  and  another  123  votes.  In  this  case,  if  the  majority 
frittered  away  its  strength  among  five  directors,  while  the  minority  concentrated  its 
strength  upon  four,  the  minority  would  gain  control  of  the  board. 


Staggered  Terms  and  Cumulative  Voting 

Cumulative  voting  operates  to  give  representation  to  minority  groups  if  all  directors 
are  elected  at  the  same  time.  If  the  terms  of  the  directors  are  staggered  so  that  only  one 
or  a few  are  elected  each  year,  a minority  might  be  prevented  from  electing  any  directors 
even  though  cumulative  voting  is  permitted.  In  any  event,  staggering  of  the  terms  of 
directors  (also  called  “ classification  ”)  dilutes  the  stockholders’  maximum  voting 
strength  under  cumulative  voting. 
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For  example,  m the  case  of  a nine-member  board,  if  all  members  are  elected  at  the 
same  time  and  cumulative  voting  is  permitted,  the  owners  of  10  per  cent,  of  the  stock 
plus  one  share  can  elect  one  director.  However,  if  the  terms  of  the  directors  are 
staggered  so  that  only  three  members  are  elected  each  year  it  takes  25  per  cent,  of  the 
stock  voted  plus  one  share  to  elect  one  director.  Moreover,  a minority  holding  49  per 
cent,  of  the  stock  can  elect  four  of  the  nine  directors  through  cumulative  voting  where  all 
are  elected  at  once,  but  can  elect  only  one  out  of  three  each  year  if  the  terms  are 
staggered,  so  that  it  would  never  have  more  than  three  directors  on  the  board. 


Take-over  Bids 


ANNEX  B 


1.  There  is  no  satisfactory  legal  definition  of  a Take-Over  Bid  which  is  as  old  as 
the  joint  stock  company  itself,  but  it  may  be  taken  as  meaning  here  “ any  acquisition 
of  control  of  a company  through  the  purchase  of  its  shares  by  an  outsider  ” It  is  in 
essence  a market  device,  there  being  a market  for  control  of  a company  just  as  there  is 
for  investment  in  its  shares,  and  it  is  one  of  the  ways  in  which  the  capitalist  system 
corrects  the  inadequate  use  of  assets. 


2.  Three  factors  have  favoured  the  take-over  bidder  in  post-war  years: 

(i a ) There  has  been  a big  structural  change  in  Britain’s  national  economy.  Some 
industries  have  diminished  in  importance  and  new  industries  have  grown  up. 
Distribution  of  the  national  income  is  more  equal  than  in  the  30’s.  The 
consumer  durable  goods  industries  using  new  materials  and  processes  have 
developed,  aided  by  hire  purchase  or  short  term  credit.  The  multiple  store 
and  self-service  store  have  expanded  at  the  expense  of  the  independent 
shopkeeper. 

( b ) Economic  planning  has  changed.  Local  and  central  governments  have  become 
increasingly  involved  in  economic  affairs  resulting  in  increased  taxation,  much 
of  which  falls  on  companies.  {See  (i)  below.)  Dividend  payments  have  not 
kept  pace  with  the  increase  in  profits  and  with  the  growth  of  companies’ 
profit-earning  assets.  Stock  market  prices  are  determined  largely  by  current 
and  prospective  dividends  and  consequently  share  prices  rose  less  than  profits 
and  assets.  {See  (ii)  below.)  Thus  the  take-over  bidder  could  buy  his  way 
into  a conservatively  run  company  by  purchasing  relatively  low  priced  shares. 
Many  such  companies  had  large  liquid  assets  capable  of  being  turned  to  profit- 
able use.  Moreover,  when  there  was  a big  cash  holding  the  bidder  was 
compensated  for  the  cash  spent  in  buying  the  company’s  shares. 

Note  (i). — Taxation  as  a percentage  of  gross  trading  profits  less  depreciation  at 
Inland  Revenue  rates: 

1938  ..  ..  34-9 

1952  ..  ..  52*8 

1958  '..  ..  41*4 

Note  (ii). — Percentage  of  profits  distributed  as  ordinary  dividends: 

1938  ..  ..  58*2 

1952  ..  ..  19*7 

1958  ..  ..  23 *9 

Source:  National  Income  and  Expenditure  1956  and  1959  “ Companies  Appro- 
priation ” and  other  tables. 

(c)  Because  of  the  burden  of  taxation  many  shareholders  were  tempted  by  tax-free 
capital  gain.  They  would  thus  often  prefer  to  sell  at  once  rattier  than  wait  for 
higher,  but  taxable  dividends  in  the  future.  Since  1952  dividend  payments 
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have  increased  through  the  freeing  of  controls,  the  easing  of  taxation  and 
threat  of  the  Take-over  Bid. 

3.  There  is  some  concern  about  the  increase  in  the  number  of  take-over  bids  made  in 
answer  to  the  Restrictive  Trade  Practices  Act,  and  its  effect  on  price  agreements 
Were  this  trend  to  lead  to  more  vigorous  action  by  the  Monopolies  Commission  the 
consequences  might  be  legislation  in  the  nature  of  the  United  States  Anti-Trust  Laws 

4.  There  are  some  exceptions,  but  on  the  whole  take-overs  are  not  harmful  to 
employees  in  the  long  run  because  if  a business  is  going  downhill  they  will  eventually 
lose  their  jobs  in  any  event,  whereas  with  new  management  and  drive  their  prospects 
are  often  improved.  In  actual  practice  the  taking-over  company  usually  finds  it  in  its 
own  interests  to  look  after  the  employees  of  the  taken  over  company.  Clerical  staff 
are  the  least  protected  where  the  take-over  results  in  administrative  streamlining. 

5.  The  Association  is  concerned  primarily  with  the  protection  of  shareholders  who 
suffer  from  lack  of  information,  this  applies  particularly  in  the  case  of  bids  affecting  the 
medium  sized  public  companies  whose  shares  have  a relatively  inactive  market. 

At  present  the  rapidity  with  which  some  take-overs  are  effected  does  not  always 
permit  a full  statement  to  the  shareholders  about  the  companies  involved.  Such 
statement  should  be  issued  only  after  adequate  preparation  and  the  shareholders  should 
be  given  at  least  three  weeks  to  consider  it.  If  the  Directors  of  the  company  which  it 
is  sought  to  take  over  support  the  bid  then  any  statement  should  include  a certificate 
signed  by  the  auditors  of  the  respective  companies  to  the  effect  that  the  facts  relating 
to  the  company  or  companies  for  which  they  act  are  correct.  If  the  Directors  of  the 
company  to  be  acquired  oppose  the  bid  then  any  statements,  whether  offering  to 
acquire  shares  or  opposing  the  bid  should  likewise  be  accompanied  by  an  auditor’s 
certificate  as  to  facts.  Though  this  procedure  would  not  certify  about  the  future  it 
would  give  some  indication  of  the  prospects  from  past  performance. 

6.  The  Prevention  of  Frauds  (Investments)  Act  consolidated  in  1958  became  law 
in  1939  in  circumstances  no  longer  prevailing  today.  Was  it  expected  that  the  Board 
of  Trade’s  powers  would  be  used  as  fully  as  they  now  are?  Sections  13  to  15,  dealing 
with  circulars,  could  well  be  considered  as  subjects  for  amendment,  particularly  as 
regards  bringing  circulars  recommending  the  rejection  of  offers  within  the  ambit  of 
the  Act. 

7.  The  register  of  directors’  shareholding  should  be  available  for  inspection  by 
shareholders  and  debenture  holders  in  the  same  way  as  is  the  register  of  members. 
Owing  to  the  time  required  for  registering  transfers,  this  right  of  inspection  would, 
however,  not  always  reveal  the  number  of  shares  acquired  by  a director  at  the  last 
minute  in  anticipation  of  a quick  take-over. 

8.  United  Kingdom  legislation  has  not  been  fully  used  to  enforce  the  widest  possible 
disclosure  of  the  part  played  by  nominees  in  take-overs,  though  sub-sections  (1)  and  (3) 
of  section  172  of  the  Companies  Act,  1948,  goes  part  of  the  way. 

(a)  Where  a take-over  bidder  has  acquired  some  shares  other  members  of  the 
company  may  apply  to  the  Board  of  Trade  under  section  172(3)  of  the  Com- 
panies Act,  1948,  for  the  appointment  of  an  inspector  unless  the  application 
is  vexatious,  i.e.,  “ without  good  reason  Mere  suspicion  that  nominees 
are  acquiring  shares  for  a take-over  bidder  might  not  be  sufficient  reason. 

(Z>)  Where  a take-over  bidder  has  acquired  no  shares  the  Board  of  Trade  may 
appoint  an  inspector  under  section  172(1)  for  the  purpose  of  determining  the 
true  persons  “ financially  interested  ” — the  interpretation  of  “ financial 
interest  ” is  perhaps  too  narrow  to  be  effective. 

(c)  The  Board  of  Trade  may,  under  section  173..  investigate  membership  without 
appointing  inspectors. 
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9.  There  is  some  belief  that  by  the  speeding  up  of  registration  of  transfers  the 
existence  of  share  purchases  prior  to  and  directed  at  a take-over  attempt  would  be 
revealed.  The  existing  machinery  is  as  follows: 

(а)  If  the  potential  bidder,  without  using  the  Stock  Exchange  and  without  using 
circulars,  buys  some  only  of  a member’s  shares,  the  lodging  of  the  transfer 
with  the  share  certificate  for  entry  in  the  register  of  the  company  may  show 
that  an  unusual  number  of  dealings  are  taking  place,  though  these  may  be 
hidden  to  some  extent  by  nominees. 

(б)  If,  however,  the  purchase  is  of  all  the  member’s  shares  the  transferee  may 
delay  registration  unless  the  transferor  applies  to  the  company  under  section  77 
of  the  Companies  Act,  1948,  for  the  registration  of  the  transfer. 

(c)  If  the  potential  bidder  uses  the  Stock  Exchange  the  efficient  broker  will  lodge 
the  transfer  quickly  and  the  register  will  show  the  activity  of  the  shares  which 
will  also  be  reflected  in  the  Stock  Exchange  “ Dealings  ”. 

(d)  If  the  register  is  at  the  headquarters  of  the  company  the  latter  will,  in  an 
efficient  organisation,  be  able  to  spot  rapidly  the  trend  in  purchases.  But  in 
the  case  of  a company  with  a head  office  in  the  city  which,  to  keep  down  the 
cost  of  accommodation,  keeps  its  register  in  the  suburbs  or  where  an  agency 
is  employed  to  keep  the  register,  there  may  be  a delay  before  the  head  office 
is  aware  of  changes  in  membership  of  the  company. 

From  the  foregoing  it  would  appear  that  there  is  nothing  basically  wrong  with  the 
existing  machinery  provided  it  is  speeded  up. 

10.  It  is  of  interest  to  note  the  way  in  which  the  United  States  has  dealt  with  the 
problem.  There,  owing  to  the  existence  of  a Capital  Gains  Tax,  mergers  not  involving 
the  immediate  payment  of  the  tax  by  shareholders,  are  more  common  than  take-overs 
of  the  United  Kingdom  type.  The  disclosure  requirements  under  Federal  Law  are 
governed  by  the  Securities  Exchange  Act,  1934. 

(а)  Section  10(6)  of  the  Act  provides  that  in  the  purchase  or  sale  of  a security 
(whether  listed  or  not)  it  is  unlawful  for  anyone  to  engage  in  misleading 
practices  or  to  employ  anyone  to  engage  in  misleading  practices  or  to  employ 
any  scheme  or  device  to  defraud  in  contravention  of  rules  and  regulations 
made  by  the  Securities  Exchange  Commission  (S.E.C.).  Rule  X10B5  of  the 
S.E.C.  in  effect  makes  it  unlawful  for  any  person  to  purchase  or  sell  any 
security  by  means  of  misleading  statements  or  omissions  of  material  facts 
necessary  to  be  stated  in  order  to  avoid  creating  a misleading  impression  as  a 
result  of  the  facts  stated  or  to  employ  any  scheme  or  device  to  defraud.  This 
rule  does  not  require  the  submission  of  written  Take-Over  Bids  to  the  Com- 
mission. 

(i)  The  existence  of  S.E.C.  Rule  X10B5  and  the  almost  invariable  practice 
of  the  management  of  companies,  subject  to  take-over  bids,  of  bringing 
the  matter  to  the  notice  of  the  Securities  Exchange  Commission  leads  to 
the  informal  submission  of  the  papers  to  the  Commission  for  comment. 
Such  comment  is  without  prejudice  to  any  action  on  the  part  of  the 
Commission  to  seek  any  appropriate  relief  against  a misleading  document 
should  any  violation  of  the  rule  be  found  to  exist. 

(ii)  Since  the  management  is  not  engaged  in  buying  or  selling  a security  its 
literature  in  opposition  to  a take-over  is  not  subject  to  any  restraints 
under  the  Securities  Acts.  This  is  not  the  case  in  a proxy  fight.  Here 
the  literature  of  both  sides,  if  the  company’s  shares  are  listed,  is  subject 
to  the  Commission’s  proxy  rules  which  do  not  permit  any  restriction  on 
the  contents. 

(б)  Any  person  who  acquires  directly  or  indirectly  10  per  cent,  or  more  of  the 
equities  of  a listed  company  must  within  ten  days  after  the  close  of  the  month 
in  which  such  percentage  is  reached,  make  a report  to  the  Commission  and 
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to  the  Stock  Exchange  on  which  the  shares  are  listed,  disclosing  his  name  and 
the  number  of  shares  that  he  has  acquired.  Thereafter,  so  long  as  he  is  the 
holder  of  10  per  cent,  or  more  of  such  equity  securities  he  must  make  reports 
monthly  of  his  acquisitions  and  dispositions  of  shares  and  the  amounts  thereof. 
Furthermore,  the  courts  have  laid  down  that  when  a person  acquires  sufficient 
shares  to  constitute  control  of  the  company,  his  failure  to  disclose  to  stock- 
holders selling  their  shares  to  him  plans  which  he  may  have  to  dispose  of 
assets  of  the  company  at  a profit,  or  other  plans  which  may  enhance  the  value 
of  the  stock,  constitutes  a violation  of  Rule  1 10B5. 


ANNEX  C 

Use  of  the  name  “ Chamber  of  Commerce  ” 

Sections  17  and  19.  Companies  Act , 1948 
Registration  of  Business  Names  Act,  1916 

1.  The  Association  submits  that  it  is  necessary  to  control  by  law  the  use  of  the  name 
“ Chamber  of  Commerce  To  achieve  this  it  will  be  necessary  to  amend  the  Com- 
panies Act,  1948,  and  possibly  the  Registration  of  Business  Names  Act,  1916.  There 
are  some  Chambers  of  Commerce  in  Scotland  which  are  incorporated  by  Royal 
Charter.  They  are  adequately  governed  by  their  Charters  and  no  suggestion  is 
advanced  here  for  any  change  in  their  position. 

2.  The  reasons  for  the  submission  are  as  follows: — 

(a)  The  title  “ Chamber  of  Commerce  ” carries  great  prestige  both  nationally  and 
internationally.  Yet  there  is  no  legal  impediment  to  an  unincorporated  group 
of  individuals  adopting  the  title  although  they  are  not  representative  of 
business  and  may  not  conform  to  the  standards  associated  with  Chambers  of 
Commerce,  of  which  the  principle  is  that  a Chamber  of  Commerce  is  non- 
political and  does  not  aim  to  make  profits. 

It  is  perhaps  stating  the  obvious  to  recall  that  the  term  “ Chamber  of 
Commerce  ” has  by  usage  acquired  a meaning  in  business  circles  which  merits 
protection  by  law.  In  other  countries  Chambers  of  Commerce  are  public 
bodies  in  the  sense  that  they  are  responsible  for  performing  certain  functions 
which  in  this  country  are  done  by  Government.  It  therefore  comes  as  a 
surprise  to  a foreigner — even  if  it  occurred  to  him — that  a body  in  the  United 
Kingdom  which  called  itself  a Chamber  of  Commerce  might  in  fact  be  a small 
group  of  persons  which  is  not  representstive  of  anything  material  and  which 
may  be  of  no  substance. 

(b)  Difficulties  do  arise  owing  to  unrepresentative  bodies  purporting  to  act  as 
Chambers  of  Commerce.  For  instance,  a crop  of  such  bodies  which  claimed 
to  be  able  to  offer  special  facilities  in  the  European  Economic  Community, 
caused  the  Chambers  of  Commerce  in  Europe  to  consider  how  to  distinguish 
genuine  Chambers  of  Commerce  by  adopting  code  letters  which  might  be 
registered  and  protected  by  law. 

(c)  It  is  also  desirable  to  enable  the  public  to  distinguish  between  a Chamber  of 
Commerce  and  a Chamber  of  Trade,  because  they  differ  in  character  and 
sometimes  in  their  objects.  This  point  is  expanded  later  on. 

Present  Statutory  Regulations 

3.  Some  Chambers  of  Commerce  are  incorporated  under  the  Companies  Act  as 
limited  companies  and  are  governed  by  those  Acts. 

Chambers  of  Commerce  which  are  not  incorporated  are  not  subject  to  any  specific 
statute.  They  are  voluntary  associations  of  persons  who  are  severally  subject  to  the 
general  civil  and  criminal  law. 


490 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


18 th  November , 1960]  association  of  British  chambers 

OF  COMMERCE 


Incorporated  Chambers 

4.  There  axe  two  particular  restraints  exercised  by  the  Board  of  Trade  on  incorporated 
Chambers  of  Commerce.  They  are: 

5.  First,  by  virtue  of  section  17,  Companies  Act,  1948  no  company  shall  be  registered 
by  a name  which  in  the  opinion  of  the  Board  of  Trade  is  undesirable. 

It  is  not  known  what  criteria  the  Board  of  Trade  adopt  in  practice  under  this  section. 
They  could  limit  their  interpretation  of  the  word  “ undesirable  ” to  “ offensive  *'  or 
“ gravely  misleading  ”.  On  the  other  hand  they  could  insist  on  perfect  accuracy  of 
description,  which  is  unlikely  so  far  as  the  term  Chamber  of  Commerce  is  concerned, 
because  strictly  “ Commerce  ” denotes  “ merchanting  ”,  whereas  Chambers  of 
Commerce  embrace  all  kinds  of  businesses  in  some  areas,  and  in  other  areas,  more 
commonly,  all  kinds  of  businesses  except  retailers.  It  would  be  possible  under  this 
section  for  the  Board  of  Trade  to  insist  on  a name  containing  the  words  **  Chamber  of 
Commerce  and  Trade  ” in  those  cases  where  retailers  constitute  a substantial  part  of 
the  membership. 


6.  Second,  by  virtue  of  section  19  the  Board  of  Trade  may  licence  direct  that  an 
association  may  be  registered  as  a company  with  limited  liability  without  the  addition 
of  the  word  “ limited  ” to  its  name.  The  Board  must  be  satisfied  that  an  association 
“ is  to  be  formed  for  promoting  commerce  . . . and  intends  to  apply  its  profits  or  other 
income  in  promoting  its  objects 
The  Board  may  attach  conditions  to  the  grant  of  such  a licence. 

A body  to  which  a licence  is  granted  is  excepted  from  the  obligation  to  publish  its 
name  and  to  send  lists  of  its  members  to  the  Registrar. 

Subsection  7 directs  that  if  the  name  of  the  body  from  which  a licence  is  w ithdrawn 
contains  the  words  “ Chamber  of  Commerce  ”,  the  body  must  change  its  name  so  as 
to  exclude  those  words.  (This  is  curious  because  if  the  body  had  those  words  in  its 
name  and  never  applied  for  a licence  it  need  not  change  its  name.) 


Comment  on  the  Present  Statutory  Regulation 

7.  The  comment  is  that  section  19  is  a very  indirect  way  of  protecting  the  public 
interest.  Its  two  sanctions  are: — 

(i)  to  withhold  the  privilege  of  omitting  the  word  “ Limited  ” from  the  name, 
which  is  no  great  penalty  nowadays,  whatever  it  may  have  been  in  the  nineteenth 
century,  because  the  public  accepts  and  even  expects  the  word  “ Limited  ' as 
a mark  of  correctness  of  legal  form. 

(ii)  to  oblige  the  association  to  send  a list  of  its  members  to  the  Registrar,  which 
can  be  a nuisance,  but  not  in  these  days  of  addressing  machines. 

It  is  submitted  that  the  kind  of  supervision  which  is  required  should  be  more  direct. 


The  Purpose  of  Supervision 

8.  The  broad  purpose  of  the  supervision  which  it  is  suggested  should  beenacted, 
is  to  forbid  the  use  of  a name  which  includes  the  words  Cb^berof 
any  body  of  persons  unless  it  conforms  to  the  mtena  normally  expected  of  Chambers 
of  Commerce.  This  applies  whether  the  body  is  incorporated  or  not. 


Criteria  of  Chambers  of  Commerce 

9.  The  criteria  include  the  following,  namely: — 

(a)  The  object  of  the  Chamber  is  the  promotion  of  industry  and  commerce. 

(A)  The  Chamber  is  not  connected  directly  or  indirectly  with  any  political  party. 
(c)  The  Chamber  is  a voluntary,  self-governing  association. 

Chamber  represents  industry  and  commerce  of  the  area  which  it  claims 
W to  cov“oKudice  to  induding  some  retailers  in  its  members,  so  long 
as  they  do  not  control  the  Chamber. 
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(e)  The  Chamber  is  not  formed  for  the  purpose  of  earning  profits.  Its  income 
should  not  be  used  for  any  other  purpose  than  furthering  the  interests  of 
industry,  commerce  and  the  related  professions,  including  the  promotion  of 
training  for  those  pursuits,  and  no  part  of  its  surplus  should  be  available  to  be 
distributed  to  its  members  except  on  a winding-up. 

(/)  The  constitution  of  the  Chamber  may  be  such  as  the  members  in  their 
discretion  decide  as  regards  membership  subscriptions  and  voting  rights, 
provided  that  the  Council  or  other  Executive  Committee,  by  which  the  affairs 
of  the  Chamber  are  managed,  is  freely  elected  by  the  members. 

Method  of  Supervision  of  Incorporated  Companies 

10.  The  supervision  should  be  exercised  by  the  Board  of  Trade  in  accordance  with 
regulations  which  would  include  the  following,  namely: — 

(i)  The  Chamber  should  file  its  memorandum  and  articles  and  all  changes  in  them 
with  the  Registrar,  but  not  amendments  to  its  byelaws  which  merely  regulate 
procedural  details  for  meetings  and  conferences. 

(ii)  The  Chamber  should  file  a copy  of  its  statement  of  assets  and  liabilities  and  of 
its  income  and  expenditure  after  they  have  been  adopted  by  the  Annual  Meeting. 

(iii)  The  Chamber  should  be  excepted  from  the  need  to  file  lists  of  members  (a) 
because  of  frequent  changes  and  (b)  because  the  members  have  no  financial 
interest  to  be  protected,  seeing  that  the  company  has  no  share  capital  and  is 
guaranteed  by  the  members  in  a fixed  sum  and  no  surplus  can  be  distributed  to 
members. 

(iv)  The  Chamber  should  be  permitted  to  omit  the  word  “ Limited  ” from  its 
name,  not  because  its  liability  to  creditors  is  not  limited,  since  it  is,  but  because 
it  has  no  share  capital  like  normal  limited  companies  have. 

(v)  If  the  Chamber  failed  to  conform  to  the  criteria  set  out  above  in  paragraph  9, 
the  Board  of  Trade,  after  hearing  the  company  and  considering  its  proposals 
for  bringing  itself  into  conformity,  should  have  power  to  direct  the  Registrar 
to  delete  the  company  from  the  register  and  to  appoint  a liquidator. 

Unincorporated  Chambers 

11.  As  is  mentioned  above,  there  is  no  statutory  regulation  of  unincorporated 
Chambers  of  Commerce.  In  order  to  preserve  the  respect  with  which  the  term  Chamber 
of  Commerce  should  always  be  regarded,  it  is  suggested  that  some  similar  supervision 
should  be  instituted  corresponding  to  that  suggested  for  incorporated  Chambers  of 
Commerce. 

12.  It  is  not  necessary  to  require  incorporation  as  a condition  of  having  the  title 
Chamber  of  Commerce.  There  should  be  freedom  of  association  in  whatever  form  the 
individuals  desire.  The  need  is  that  their  conduct  should  be  in  the  public  interest. 
Admitting  the  added  convenience  of  adopting  corporate  form,  both  to  the  association 
itself  and  to  others  who  have  dealings  with  it,  there  is  no  reason  why  the  association 
should  be  compelled  to  incorporate  itself  if  it  does  not  wish  to  do  so.  There  are 
unincorporated  bodies  acting  as  Chambers  of  Commerce  efficiently  and  to  the  satis- 
faction of  their  members  and  of  the  business  community  in  which  they  work.  But  it  is 
necessary  to  create  an  obligation  in  law  to  conform  with  the  criteria  set  out  in 
paragraph  9 above. 

13.  To  institute  a system  of  supervision  of  unincorporated  associations  would 
require  some  other  legislation  than  amending  the  Companies  Acts.  It  seems  that  one 
convenient  course  would  be  to  provide  for  it  by  amendment  of  the  Registration  of 
Business  Names  Act,  1916.  Admittedly  the  main  purpose  of  that  Act  was  to  disclose 
an  enemy  interest  in  any  business  and  therefore  it  would  be  a material  change  in  the 
object  of  the  statute  to  use  it  in  order  to  supervise  the  conduct  of  some  unincorporated 
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associations.  However,  this  [statute  is  particularly  mentioned  in  the  terms  of 
reference  of  the  Committee  and  this  mention  offers  a suggestion  to  use  this  statute  to 
resolve  this  problem  which  has  previously  been  submitted  to  the  Board  of  Trade. 

14.  The  following  suggestion  is  submitted  as  a possible  means  of  extending  the 
Registration  of  Business  Names  Act,  the  drafting  being  intended  to  convey  the  meaning 
rather  than  the  appropriate  words,  which  latter  would  be  supplied  by  the  Parliamentary 
draftsman  on  instructions. 

Section  22  of  the  Registration  of  Business  Names  Act,  which  contains  the  definition 
of  “ business  ”,  which  now  reads  “ business  shall  include  profession  ”,  should  be 
completed  by  adding  some  such  words  as  the  following,  namely:  “ and  in  the  case 
of  an  association  of  persons  carrying  on  business  shall  include  the  furthering  of  the 
interests  of  the  business  of  their  members 

The  supervision  of  the  unincorporated  Chamber  of  Commerce  could  be  assured 
by  the  insertion  of  a new  clause  to  follow  section  14  (which  gives  the  Board  of  Trade 
power  to  forbid  the  use  of  names  which  may  be  misleading  by  reason  of  nationality) 
to  the  following  effect: — 

“ Where  an  association  of  persons  which  is  not  a corporation  carries  on  the 
business  of  furthering  the  businesses  of  its  members  under  a name  which  includes 
the  words  * Chamber  of  Commerce 5,  the  Registrar  may  be  directed  by  the  Board 
of  Trade  not  to  register  the  said  name,  or  if  the  name  is  registered  to  remove  it 
from  the  register,  if  the  Board  of  Trade  is  not  satisfied  that  the  association  conforms 
to  the  prescribed  criteria.” 

15.  The  prescribed  criteria  would  be  those  detailed  above  in  paragraph  9 with  the 
substitution  of  the  word  “Association  ” for  the  word  “ Chamber  ”. 

16.  The  Board  of  Trade  would  need  to  make  regulations  to  secure  the  information 
periodically  to  satisfy  itself  that  the  conditions  were  met,  but  it  would  not  need  to 
receive  a list  of  members  nor  to  concern  itself  with  rules  other  than  those  relevant  to 
these  conditions.  The  above  words  would  avoid  involving  unincorporated  associations 
which  are  friendly  societies  or  trade  unions. 

Chamber  of  Commerce  and  Chamber  of  Trade 

17.  The  terms  Chamber  of  Commerce  and  Chamber  of  Trade  have  acquired 
distinctive  meanings  which  seem  to  be  confined  to  the  United  Kingdom.  In  conti- 
nental countries  where  with  few  exceptions  Chambers  of  Commerce  are  public  bodies 
governed  by  law  and  entrusted  with  some  of  the  duties  of  public  administration,  the 
term  Chamber  of  Commerce  is  the  only  description  used  and  the  bodies  cover  ail 
businesses  except  in  some  countries,  agriculture,  and  generally,  state  monopolies.  In 
Canada  the  associations  are  entitled  Chambers  of  Commerce  or  Boards  of  Trade 
indifferently  and  they  include  retailers. 

18.  In  the  United  Kingdom  the  term  Chamber  of  Trade  connotes  an  association 
which  consists  predominantly  of  retailers  although  it  may  contain  also  some  manu- 
facturers, merchants  and  professional  men.  This  is  fairly  common  in  small  market 
towns  where  there  is  only  one  organisation  representing  business.  They  sometimes 
adopt  the  title  of  Chamber  of  Commerce. 

In  towns  where  industry  is  strong,  it  is  the  general  pattern  that  there  is  a separate 
Chamber  of  Trade  representing  other  businesses  and  professions. 

In  between  the  predominantly  market  town  and  the  industrialised  town  there  are 
towns  where  the  Chambers  of  Commerce  have  a retail  section,  the  balance  of  power 
being  with  the  non-retailers.  There  are  also  towns  which  have  Chambers  of  Commerce 
where  retailers  are  more  than  a section  but  are  still  a minority  in  numbers. 

19.  Chambers  in  which  retailers  are  in  the  majority  in  numbers  are  not  normally 
affiliated  to  the  Association  of  British  Chambers  of  Commerce.  Such  Chambers,  by 
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whatever  name  called,  are  more  naturally  affiliated  to  the  National  Chamber  of  Trade. 
The  National  Chamber  of  Trade  encourages  its  members  to  adopt  a name  which 
includes  the  words  Chamber  of  Trade,  but  many  still  have  the  name  Chamber  of 
Commerce,  which  is  confusing. 

20.  Under  the  proposals  submitted  above  it  would  be  for  the  Board  of  Trade  to 
control  the  descriptive  name  of  an  incorporated  Chamber  of  Commerce  under  the 
Companies  Act  and  for  the  Board  of  Trade  to  control  the  descriptive  name  of  an 
unincorporated  Chamber  of  Commerce  under  the  proposed  amendment  of  the 
Registration  of  Business  Names  Act. 

21 . It  is  desirable  when  legislating  for  control  of  the  name  “ Chamber  of  Commerce  ’ ’ 
to  deal  also  with  Chambers  of  Trade  which  now  have  a name  which  includes  the  words 
Chamber  of  Commerce  or  which  hereafter  may  wish  to  adopt  it.  So  far  as  the 
Association  is  concerned,  it  is  only  competent  to  say  that  a body  should  not  be 
permitted  to  register  a name  which  includes  the  words  “ Chamber  of  Commerce  ” 
unless  it  conforms  with  the  criteria  mentioned  in  paragraph  9.  It  is  not  entitled  to  go 
further  and  say  what  criteria  should  be  laid  down  for  Chambers  of  Trade,  nor  what 
name  they  should  adopt.  The  Committee  however  may  be  willing  to  receive  a 
suggestion  on  the  method  of  distinguishing  between  a Chamber  of  Commerce  and  a 
Chamber  of  Trade,  for  the  guidance  of  the  Board  of  Trade. 

22.  First,  it  is  suggested  that  the  Board  of  Trade  should  designate  a company  or  an 
association  as  a Chamber  of  Commerce  or  as  a Chamber  of  Trade  respectively  and 
avoid  ambiguous  descriptions  such  as  “ Chamber  of  Commerce  and  Trade  or 
“ Chamber  of  Trade  and  Commerce  ”,  Second,  the  criterion  to  determine  in  which 
class  the  company  or  association  falls  should  be  whether  the  control  of  the  company 
or  association  is  vested  by  its  articles  or  its  rules  in  the  non-retailers  or  the  retailers. 

If  control  is  vested  in  the  non-retailers,  and  the  other  criteria  mentioned  in 
paragraph  9 above  are  satisfied,  the  body  could  be  registered  with  a name  which 
includes  the  words  “ Chamber  of  Commerce  ”, 

If  control  is  vested  in  the  retailers,  and  such  other  criteria  are  satisfied  as  may  be 
agreed  with  the  National  Chamber  of  Trade,  the  body  could  be  registered  with  a name 
which  includes  the  words  “ Chamber  of  Trade  ”. 

Normally  control  would  be  determined  by  reference  to  the  voting  powers  in  general 
meeting,  but  there  are  cases  where  control  is  determined  by  reference  to  voting  power 
in  the  Council  or  Board  because  the  articles  or  rules  entrust  to  it  the  decisions  on 
policy. 

The  company  or  association  can  then  determine  for  itself  in  designing  its  structure 
which  of  the  two  sections  of  business  was  its  main  purpose,  knowing  that  the  vesting 
of  voting  control  in  the  retailers  or  the  non-retailers  would  determine  the  title  it 
could  adopt. 
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APPENDIX  XXI 

Memorandum  by  The  Committee  of  Scottish  Bank  General  Managers 

Note:  Unless  otherwise  stated,  the  Act  of  Parliament  referred  to  throughout  the  Memo- 
randum is  the  Companies  Act,  1948. 

1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members , and  other  conditions  of  incorporation 
Having  regard  to  the  practical  difficulties  which  frequently  arise  when  one  of  two 

members  dies  or  is  unable  to  act,  it  is  submitted  that  the  minimum  number  of  members 
of  a private  company  should  be  increased  from  two. 

(b)  Limitation  of  objects  to  those  stated  in  the  Memorandum;  obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parties,  and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 
It  is  felt  that,  in  their  dealings  with  a Limited  Company,  third  parties  are  sometimes 
treated  unfairly  as  a result  of  the  limitations  imposed  by  the  Objects  Clause  in  the 
Memorandum  of  Association,  coupled  with  the  application  of  the  doctrine  of  ultra  vires. 

Members  of  a company  already  enjoy  a great  privilege  in  being  allowed  to  draw 
profits  without  limitation  and  yet  to  limit  their  liability  for  loss.  There  is  added  to 
that  privilege  under  the  ultra  vires  rule  a further  privilege,  namely  the  right  to  disclaim 
responsibility  for  any  act  of  the  directors  which  is  outwith  the  company’s  powers. 
Members  of  a company  may  have  an  interest  to  see  that  the  company  adheres  to  its 
objects  and  this  is  the  proper  province  of  the  rule.  The  public  have  no  such  interest 
and,  in  fact,  their  interest  lies  in  abandonment  of  the  rule  since  it  is  unfortunately  tme 
that  its  application  may  result  in  loss  to  the  third  party  dealing  with  the  company  and 
gain,  or  at  least  avoidance  of  possible  loss,  by  the  members. 

It  is  difficult  to  find  a rational  justification  for  applying  a rule  which  was  designed 
to  protect  the  public  in  circumstances  in  which  its  effect  is  the  reverse.  The  universality 
of  the  modem  objects  clause  may  have  rendered  the  question  academic,  and  the  ease 
with  which  the  objects  can  be  changed  under  Section  5 of  the  Act  has  had  a like  effect. 
The  principle  has  not  as  yet,  however,  been  abandoned,  nor  can  be  without  legislation, 
and  the  time  is  opportune  for  it  to  be  discarded  in  a question  with  third  parties. 

It  is  recommended,  therefore,  that  the  structure  of  the  Objects  Clause  and  the 
method  of  altering  Objects,  should  remain  as  at  present,  and  that  the  rights  and 
limitations  thereby  imposed  should  continue  as  far  as  the  internal  government  of  a 
company  is  concerned,  but  that  such  rights  and  limitations  should  have  no  application 
as  between  a company  and  third  parties;  and  that  in  respect  of  contracts  involving  a 
company  and  third  parties,  the  company  should  be  deemed  to  have  the  same  powers 
as  an  individual. 

(c)  The  company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 
The  concept  of  the  company  as  a legal  entity  should  not  be  disturbed. 

There  is  no  inherent  fault  in  the  idea  of  a “ one-man  ” company.  If  such  companies 
more  frequently  abuse  the  privilege  of  limited  liability,  the  remedy  should  be  to 
prevent  the  abuses  without  attacking  the  separate  entity  which  is  sound  in  principle. 
For  instance,  there  might  be  a more  rigorous  application  of  Section  332  (Fraudulent 
Trading)  on  the  grounds  that  the  director  of  a “ one-man  ” company  could  have 
little  or  no  excuse  for  being  unaware  of  the  true  state  of  his  company’s  affairs. 

(d)  Shares  of  no  par  value 
No  comment. 
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2.  Prohibition  of  Partnerships  with  More  than  Twenty  Members 
No  comment. 

3.  Classification  of  Companies 

(J  . Mature  and  merits  of  distinction  between  public  and  private  companies;  adequacy  of 
restrictions  imposed  on  the  latter 
No  comment. 

( b ) Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 
While  on  the  one  hand,  there  is  much  to  be  said  for  the  idea  that  in  return  for  the 

privileges  not  only  of  limited  liability  but  also  of  being  allowed  to  grant  loans  to 
directors,  an  exempt  private  company  should  be  required  to  file  accounts  like  other 
companies,  yet,  on  the  other  hand,  it  cannot  be  denied  that  there  may  be  sound  reasons 
why  the  confidential  nature  of  an  exempt  private  company’s  affairs  should  be  respected. 

On  balance,  therefore,  as  a practical  solution,  it  is  suggested  that  an  exempt  private 
company  should  be  required  to  file,  with  its  annual  return,  either  its  accounts  or  a 
statement  that  its  audited  balance  sheet  shows  no  loans  to  directors.  In  the  latter 
event,  a declaration  should  also  be  filed  with  the  annual  return  that  the  accounts  have 
been  audited  as  at  a date  within  the  past  two  years. 

(c)  Unlimited  companies  and  companies  limited  by  guarantee 

Companies  limited  by  guarantee  and  having  a share  capital  are  now  little  used  and 
could  possibly  be  eliminated. 

In  view  of  the  definition  of  a private  company  in  Section  28  of  the  Companies  Act, 
1948,  clarification  is  required  as  to  whether  or  not  a company  with  no  share  capital 
can  be  a private  company. 

4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 
No  Comment. 

5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained 
by  Shareholders 

(a)  Fundamental  changes  in  company's  activities 
No  comment. 

(b)  Disposal  of  undertaking  and  assets 
No  comment. 

(c)  Issue  of  shares 
No  comment. 

{d)  Borrowing  money  and  charging  property 
The  abolition  of  the  limitation  of  the  directors’  power  to  borrow  and  charge  the 
company’s  property  is  favoured,  in  so  far  as  such  limitation  affects  third  parties. 

Article  79  of  Table  A should  be  retained  to  assist  members  to  control  the  operations 
of  the  company  but  the  Act  should  be  amended  to  show  unequivocally  that  no 
responsibility  rests  on  third  parties  to  ensure  that  the  limit  imposed  by  the  Article  is 
observed. 

If  the  above  suggestion  is  not  acceptable,  it  is  felt  that  two  phrases  in  Article  79 
should  be  clarified: 

(i)  Temporary  loans  obtained  from  the  company’s  bankers  in  the  ordinary 
course  of  business.  ( Lines  3\4  of  the  second  paragraph .) 

(ii)  Express  notice.  (In  the  fourth  last  line  of  the  last  paragraph.) 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 

No  comment. 
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6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects  ? 
No  comment. 


( b ) Are  directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 
No  comment. 

(c)  Directors'  and  officers'  dealings  in  their  own  companies'  shares 
No  comment. 


(d)  Disclosure  of  directors'  interests 

Article  84  (2)  (Jb)  declares  that  the  granting  of  security  by  a company  over  its  own 
assets  is  not  a transaction  in  which  a director  shall  be  held  to  have  an  interest  merely 
because  he  is  a guarantor  for  the  company.  This  provision  is  no  doubt  designed  to 
meet  the  point  raised  by  the  decision  in  Victors  v.  Lingards,  1927,  1 Ch.  323,  but  Table 
A has  not  the  force  of  law  and  is  not  in  any  case  universally  adopted.  A provision 
of  such  importance,  assuming  that  there  is  even  the  slightest  risk  of  a security  resolved 
to  be  given  by  a Board,  all  of  whom  are  interested  as  guarantors,  being  open  to 
challenge  deserves  to  have  the  full  force  of  law  and  should  be  incorporated  in  the 
Act  as  an  extension,  perhaps,  to  Section  199. 

(e)  Should  bodies  corporate  be  allowed  to  be  directors? 

No  comment. 

7.  Shares  with  Restricted  or  No  Voting  Rights 


It  is  submitted  that  this  question  can  be  resolved  by  requiring  it  to  be  publicised, 
where  such  is  the  case,  that  the  shares  have  no  voting  rights. 

Such  shares  should  be  clearly  identified  by  name  as,  for  example,  NON-VOTING 
shares. 

8.  The  Protection  of  Minorities 


Adequacy  of  existing  remedies.  Winding-up  under  the  “ just  and  equitable  " rule  ( Section 
225  (2)  of  Companies  Act,  1948);  the  remedy  afforded  by  section  210. 

No  comment: 

9.  Protection  of  Special  Classes  of  Shares 

Modification  of  class  rights  ( Section  72  of  Companies  Act , 1948)— getting  rid  of  preference 
shares  by  winding-up  or  return  of  capital 


No  comment. 
No  comment. 


10.  Board  of  Trade  Powers  to  Appoint  Inspectors 
11.  Disclosure  of  Ownership  and  Control 


(a)  Nominee  shareholders  and  debenture  holders  (including  nominee  holding  companies ) 

This  matter  was  considered  at  length  and  the  conclusion  was  reached  that  the 
oresent  state  of  affairs  should  not  be  disturbed.  It  was  felt  that  any  legislation 
compelling  the  disclosure  of  beneficial  ownership  could  easily  be  circumvented  In 
tSTcoZection  reference  was  made  to  the  law  in  the  U.S.A.  where  the  requirement 
that  the  beneficial  ownership  of  10  per  cent,  or  more  of  i sZS 

be  disclosed  can,  it  is  understood,  be  easily  by-passed  by  the  use  of  a syndicate. 

In  the  event  however  of  any  legislation  being  passed,  which  would  compel  the 
disdoZe  of  beneficial  ownership  of  holdmgs  regard  should  be  given  to  the  increased 
work  likely  to  be  imposed  on  banks,  stockbrokers  and  others. 
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It  was  considered  that  the  existing  powers  of  the  Board  of  Trade  might  be  extended 
so  that  on  application  from  a company,  holders  of  5 per  cent,  or  more  of  the  capital 
could  be  compelled  to  disclose  whether  or  not  they  held  their  shares  in  a nominee 
capacity,  and  if  so,  for  whom. 

(b)  Control  through  nominee  directors 
No  comment. 

12.  Share  Transfer  and  Registration  Procedure 
1.  It  is  considered  that  section  117  regarding  recognition  of  a trust,  should  not 
apply  to  mere  specific  designations  of  accounts. 

2 It  is  felt  that  there  is  no  longer  any  good  reason  for  retaining  the  use  of  special 
forms  of  transfer,  and  that  all  companies  should  be  compelled  to  accept  the  standard 
form. 

13.  Multiplicity  of  Directorships  held  by  One  Individual 
No  comment. 

14.  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

While  it  might  be  said  to  conflict  with  the  concept  of  the  Limited  Company  as  a 
separate  entity,  it  is  felt  that  consideration  should  be  given  to  the  case  for  making  a 
Holding  Company  liable  for  the  debts  of  a wholly-owned  subsidiary. 

Related  to  this  subject  is  the  practice  of  limited  companies  acquiring  a business 
formerly  carried  on  by  an  individual  or  partnership.  For  reasons  probably  connected 
with  preservation  of  goodwill,  it  sometimes  happens  that  the  parent  company 
cloaks  its  identity  and  trades  under  the  business  name  without  disclosing  the  true 
position.  Such  a practice  is  directly  contrary  to  Section  108,  but  this  alone  does  not 
seem  a sufficient  deterrent  and  the  company’s  banker  may  be  placed  in  the  undesirable 
position  of  having  either  to  refuse  to  conduct  a banking  account  in  the  trade  name, 
at  the  risk  of  being  thought  obstructive,  or  else  to  co-operate,  passively  it  may  be,  in 
a contravention  of  the  Act.  The  practice  should  be  expressly  forbidden  and  the 
penalties  increased. 

15.  Loan  Capital 

(a)  Debentures  and  Debenture  Stock 
No  comment. 

(b)  Trust  Deeds— Duties  of  Trustees  and  Receivers 
No  comment. 

(c)  Registration  of  Charges 
No  comment. 

16.  Take-over  Bids 

(a)  Procedure 
No  comment. 

(b)  Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 
No  comment. 

(c)  Functions  of  Directors 
No  comment. 

id)  Disclosure  of  identity  of  bidder 
No  comment. 

(e)  The  financing  of  such  transactions 
No  comment. 

if)  Disclosure  of  Directors’  Interests — compensation  for  loss  of  office  (Sections  191-194 
of  Companies  Act , 1948 ) 

No  comment. 
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(g)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority  {Section  209  of  Companies  Act , 1948) 

No  comment. 


17.  Prospectuses — Statements  in  lieu  of  Prospectuses — Offers  for  Sale — Issues  of  Shares 
to  Existing  Shareholders 

(a)  Adequacy  of  protection  afforded  to  investors  by  existing  law 
No  comment. 

( b ) Usefulness  and  necessity  of  the  existing  provisions 
No  comment. 

(c)  Certificates  of  exemption  ( Section  39  of  Companies  Act , 1948) 

No  comment. 

18.  Control  over  Business  of  Dealing  in  Securities 

No  comment. 

19.  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

No  comment. 


20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  Own  Shares 
No  comment. 

21.  Accounts 

Do  the  accounts  require  the  disclosure  of  sufficient  information  about  the  financial  position 
of  the  company,  including  its  subsidiaries  and  associated  companies?  Are  all  the 
existing  provisions  necessary  and  useful  in  present-day  conditions  ? 

1.  It  should  be  obligatory  for  the  parent  company  to  publish  its  Profit  and  Loss 
Account  as  well  as  a Consolidated  Profit  and  Loss  Account.  (Section  151  (3)  refers.) 

2 Where  a company  is  owned  wholly  within  a group  (but  no  one  company  in  the 
group  owns  more  than  50  per  cent,  of  the  equity)  and  is  not  by  definition  a subsidiary 
of  any  one  company  within  the  group,  nevertheless  it  should  be  treated  as  a subsidiary 
for  the  purpose  of  the  group  accounts. 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 
No  comment. 


(b)  Share  premium  account 
No  comment. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 
No  comment. 

{d)  Description  of  reserves 
No  comment. 


(e)  Definition  of  profits 
No  comment. 

(/)  Exemption  of  bcmks , assurance,  skipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act,  1948 

The  arguments  advanced  by  the  banks  to  the  Cohen  Committee  in  1943  in  general 
still  hold  good.  , , _ . A 

money. 
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Public  confidence  is  essential  to  banking ; our  stable  banking  system  has  been  built 
up  over  centuries  and  it  is  in  the  interest  of  the  public  that  we  ensure  that  their  confidence 
in  the  banking  system  is  not  affected  by  abnormal  fluctuations  in  profits  and  in  the 
value  of  assets.  Such  fluctuations  should,  therefore,  continue  to  be  taken  care  of  by 
transfers  from  or  to  Inner  Reserves,  before  the  Banks’  Accounts  are  published,  so 
that  normal  earnings  are  not  distorted  by,  for  example: 

(1)  Temporary  changes  in  the  value  of  Government  stocks  which  always  form  a 
considerable  percentage  of  their  assets. 

(2)  An  unusual  profit  or  loss,  not  solely  attributable  to  the  year  of  the  accounts 
under  review. 

(3)  External  influences,  such  as  the  economic  or  fiscal  policy  of  the  Government  of 
the  day. 

Account  must  also  be  taken  of  the  ill-advised  comment  which  might  be  made  by 
certain  sections  of  the  popular  Press,  which  are  very  ready  to  make  the  banks  then- 
target. 

For  these  reasons  it  is  felt  that  banks  should  continue  to  be  allowed  to  maintain 
undisclosed  Inner  Reserves,  through  which  any  adjustments  which  are  thought  desirable 
may  be  made  in  the  Profit  and  Loss  Account  of  any  particular  year.  This  privilege 
is  of  great  value  to  the  banks  themselves,  and  it  is  of  even  greater  importance  in 
maintaining  public  confidence  in  the  banking  system. 

22.  Audit 

(а)  Qualifications  and  appointment  of  auditors 

No  comment. 

(б)  Duties  and  responsibilities  of  auditors 

No  comment. 

(c)  Exemption  of  “ exempt  ” private  companies  from  the  provisions  of  section  161  of 
the  Companies  Act , 1948 

No  comment. 

23.  Provisions  as  to  Returns 

1 . The  Sixth  Schedule  lays  down  the  form  of  annual  return  to  be  made  by  companies. 
A company  registered  in  Scotland  requires  to  give:  “ Particulars  of  the  total  amount 
of  the  indebtedness  of  the  company  in  respect  of  all  mortgages  and  charges  which  are 
required  (or,  in  the  case  of  a company  registered  in  Scotland,  which,  if  the  company 
were  registered  in  England,  would  be  required)  to  be  registered  with  the  registrar  of 
companies  under  this  Act . . .”. 

As  was  pointed  out  by  the  Scottish  banks  in  1943,  this  requirement  necessitates 
anyone  making  a return  for  a Scottish  company  familiarising  himself  with  English  law. 
In  this  connection  attention  is  directed  to  the  question  whether  an  undertaking  by  a 
Scottish  company  to  grant  a security  is  a “ mortgage  or  charge  ” which  needs  to  be 
disclosed. 

2.  The  Board  of  Trade  have  prescribed  the  form  in  which  a bank  making  an  annual 
return  shall  give  a list  of  its  branches.  The  form  requires  the  county  to  be  specified. 
It  is  suggested  that  the  name  of  the  county  might  well  be  omitted  unless  there  be  two 
towns  of  the  same  name,  since  this  requirement  prevents  banks  from  using  their 
standard  printed  lists  of  branches  and  is  the  cause  of  unproductive  effort. 

3.  With  regard  to  section  200  of  the  Act  which  requires  a company  to  intimate 
any  changes  in  its  register  of  directors,  it  is  felt  that  Form  9a  should  be  filed  only  by 
the  company  concerned  in  the  appointment  or  resignation,  and  that  changes  in  “ other 
Directorships  ” need  only  be  disclosed  annually  at  the  time  of  filing  annual  returns. 
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4.  In  an  age  when  many  companies  have  converted  their  shares  into  stock  and  in 
which  uncalled  liability  on  shares  has  become  unusual,  it  is  quite  extraordinary  that 
no  modification  in  the  form  of  annual  return  has  been  made  to  reflect  these  changes. 
Many  irrelevant  headings  are  included.  Many  others  require  to  be  amended.  It  is 
suggested  that  a more  suitable  form  of  return  be  provided. 


24.  Company  and  Business  Names 

Effectiveness  of  present  provisions  {see  sections  17-19  of  Companies  Act,  1948,  and  the 
Registration  of  Business  Names  Act,  1916);  similarity  of  names;  misleading  names 

Registration  of  Business  Names  Act,  1916 

1.  This  act  should  be  more  strictly  applied  particularly  where  a limited  company 
has  entered  into  a partnership. 

A company  should  not  be  allowed  to  register  or  trade  under  a name  which  may 
mislead  the  public  as  to  the  true  nature  of  the  business. 

2.  The  use  of  the  words  “ Bank  ” or  “ Bankers  ” or  “ Banking  ” in  the  descriptive 
name  of  a company  should  be  restricted  to  a company  carrying  on  a recognised 
banking  business. 


No  comment. 


25.  Foreign  Companies 


26.  Internal  Management  and  Administration 

{a)  Annual  and  other  General  Meetings 
No  comment. 

(b)  Mode  of  passing  extraordinary  and  special  resolutions 
No  comment. 

(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 
No  comment. 

id)  Exercise  of  voting  rights  in  cases  of  interlocking  shareholdings,  unit  trusts,  and  in 
other  special  cases,  e.g.  by  trustees  of  pension  and  welfare  funds  for  employees  in 
relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company 
No  comment. 


27.  Winding-up 

No  comment. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

In  particular , are  any  difficulties  caused  by  provisions  which  appear  obsolete  or  inappro- 
priate in  modern  conditions? 

No  comment. 


29.  Any  other  Matters  Within  the  Terms  of  Reference 

(a)  Floating  charges 

The  Scottish  banks  are  strongly  of  the  opinion  that  the  law  should  be  altered  to 
permit  the  introduction  in  Scotland  of  a security  in  the  form  of  a floating  charge.  Apart 
from  the  increased  capacity  of  Scottish  companies  to  raise  credit  which  might 
reasonably  be  expected  to  accrue  from  a change  in  the  law,  there  would  be  won  at  long 
last  the  power  to  appoint  a receiver  and  manager  at  short  notice  and  with  the  minimum 
of  formality.  That  power  could  prove  of  inestimable  value  in  salvaging  the  fortunes 
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of  a badly  run  company  or  in  preventing  it  from  obtaining  credit  and  increasing  its 
deficiency  right  up  to  the  bitter  end. 

The  setting  up  of  a register  of  such  charges  is  every  bit  as  effective  a means  of 
publishing  the  existence  of  such  charges  as  the  overt  act  of  taking  the  subjects  of  a 
security  into  actual  or  constructive  possession  and  the  present  rigid  rule  of  Scots  Law, 
which  requires  such  possession  or  the  constitution  of  a real  right  in  the  subject  of  a 
security  rests  not  upon  the  belief  that  there  is  any  inherent  virtue  in  possession  itself 
but  upon  the  necessity  of  an  earlier  age  which  made  possession  the  only  guaranteed 
means  of  ensuring  publicity.  There  is  no  sacred  principle  of  law  involved  which 
prevents  Scotland  from  adopting  now  the  solution  which  other  countries,  notably 
England,  adopted  many  centuries  ago. 

(A)  Companies  Act,  1948,  Section  54: — - 

Prohibition  of  provision  of  financial  assistance  by  company  for  purchase  of  or  subscription 
for  its  own  or  its  holding  company's  shares 
This  section  should  declare  that  it  does  not  have  any  effect  on  the  rights  of  third 
parties  acting  in  good  faith  and  without  notice  or  knowledge  of  the  facts. 

Edinburgh , 24th  May,  1960. 


The  National  Association  of  Trade  Protection  Societies 
did  not  submit  a written  memorandum. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 

Company  Law  Committee 

EIGHTH  DAY 


Friday,  25th  November,  1960 


Present : 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 

Mr.  E.  A.  Bingen 

Sir  George  Erskine,  C.B.E. 

Professor  L.  C.  B.  Gower,  M.B.E. 

Mr.  K.  W.  Mackinnon,  Q.C.,  T.D.. 
M.B.E. 


Mrs.  M.  Naylor 
Mr.  C.  H.  Scott 

Mr.  R.  Smith  ( Questions  2402  to  2707 
only) 

Mr.  W.  Watson,  C.A.  (Questions  2402  to 
2544  only ) 


Mr.  P.  E.  Thornton  ( Secretary ) 


Mr.  J.  A.  E.  Davies  (Assistant  Secretary) 


Mr.  C.  T.  Ockleston  and  M 

2402.  Chairman:  We  are  very  much 
obliged  to  you,  gentlemen,  for  the  memo- 
randum you  have  submitted,  and  for 
coming  to  help  us  today.  To  make  sure 
we  have  got  our  record  right,  are  you 
Mr.  Ockleston,  President  of  the  Council, 
and  Mr.  Arthur  Owen,  Secretary  of  the 
Council,  that  is  the  Council  of  Associated 

Stock  Exchanges? Mr.  Ockleston: 

Yes,  Sir. 

2403.  If  I might  ask  some  questions 

about  your  Council  and  its  character  and 
activities:  first  of  all  your  Council,  I 
understand,  represents  22  stock  exchan- 
ges,* of  which  19  operate  in  Great 
Britain,  one  in  Northern  Ireland  and  two 
in  the  Republic  of  Ireland— would  that  be 
right? Mr.  Owen:  That  is  correct. 

2404.  Your  constituent  members  in  the 

shape  of  these  22  stock  exchanges  govern 
their  members  by  their  own  rules  I take 
it? They  do,  Sir. 

2405.  Can  you  give  us  any  idea  of  the 
strictness  of  the  control  exercised  by  your 
constituent  bodies  over  their  members? 
—Mr.  Ockleston:  The  rules,  my  Lord, 

* On  1st  January,  1961,  the  Newport,  Mon., 
Stock  Exchange  merged  with  the  Cardiff 
Stock  Exchange  thus  reducing  the  member- 
ship to  21. 


■■  A.  Owen  called  and  examined 

governing  each  exchange  are  extremely 
strong,  and  they  are  even  stronger  really 
than  in  a court  of  law  in  that  there  is  no 
appeal  against  the  findings  of  the  com- 
mittee. Our  disciplinary  powers  are  very 
strong  indeed,  and,  of  course,  we  watch 
the  behaviour  of  all  our  firms.  In  Liver- 
pool in  particular,  in  which  I am  interested, 
the  balance  sheets  of  clearing  house 
differences  of  each  firm  are  produced  each 
account  so  that  we  know  exactly  how  they 
are  trading,  and  if  they  are  in  any  doubt 
the  committee  have  power  to  call  in  the 
books  of  any  firm  and  study  them. 

2406.  That  is  the  committee  of  the 

constituent  body? Of  each  exchange, 

and  the  discipline  is  really  in  the  hands  of 
each  exchange. 

2407.  What  function  do  you  perform 
as  between  yourselves  and  your  constituent 

bodies? Co-ordinating  the  wishes  of 

our  exchanges  and  transmitting  them  to 
the  London  Stock  Exchange.  We  were 
there  yesterday  at  a meeting  to  discuss  the 
new  rates  of  commission. 

2408.  Representations  are  made  to  you 
I suppose  by  your  constituents  that  in 
certain  respects  the  rules  ought  to  be 
altered,  or  relaxed,  and  that  certain  types 
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of  transaction  might  be  prohibited  to  the 
members  of  these  bodies,  that  kind  of 
thing? Yes,  Sir. 

2409.  Then  you  represent  your  con- 

stituent bodies,  perhaps,  in  discussion  and 
in  negotiation  at  the  London  Stock  Ex- 
change, is  that  it  ? That  is  quite  right. 

2410.  As  to  your  constituent  bodies 
again,  how  big  are  they,  how  many 
members  do  they  have?  Do  they  vary 
very  largely  in  size?  I suppose  they  can. 

Mr.  Owen : I can  answer  that,  Sir. 

The  membership  is  140  in  Glasgow,  130 
in  Liverpool,  roughly  110  I think  in 
Birmingham,  and  just  under  100  in  Man- 
chester. Edinburgh  have  between  50  and 
60  I think,  and  the  others  are  between  4 
and  36.  There  are  about  880  members 
altogether  in  the  22  exchanges  which  form 
this  Council. 

2411.  And  do  they  deal  primarily  in 
securities  quoted  on  the  London  Stock 

Exchange? Mr.  Ockleston : Yes,  Sir. 

Of  course  we  have  our  own  daily  lists  in 
the  many  exchanges  where  local  securities 
are  listed. 

2412.  I was  going  on  to  ask  that.  In 
addition  to  securities  quoted  on  the 
London  Stock  Exchange  you  may  have 
securities  which  have  a local  quotation  of 

their  own? Yes,  and,  of  course,  a 

good  many  of  the  local  ones  are  again 
quoted  in  London  but  the  principal  market 
might  well  be  in  our  area. 

2413.  And  in  deciding  whether  to  grant 
a local  quotation  I suppose  you  have 
regard  to  the  soundness  of  the  investment, 
and  so  on,  and  to  compliance  with  your 
rules  as  to  the  rights  of  the  holders  of 
these  securities,  and  that  kind  of  thing? 

Yes.  We  adopt  the  rules  of  the 

London  Stock  Exchange  absolutely,  and 
interpret  them  in  exactly  the  same  manner. 

2414.  If,  for  example,  the  London  Stock 
Exchange  says  an  official  quotation  will 
not  be  granted  unless  the  directors’  power 
of  borrowing  is  limited  in  some  way,  you 

would  follow  that  yourselves? Mr. 

Owen : Yes,  Sir,  we  have  the  same 
regulations. 

2415.  The  report  of  the  Cohen  Com- 
mittee suggested  that  it  would  be  in  the 
public  interest  for  the  rules. and  practices 


of  the  provincial  stock  exchanges  to  be 
brought  into  line  with  those  prevailing  in 
London,  and  it  was  suggested  that  an 
approach  might  be  made  by  the  London 
Stock  Exchange  to  the  local  exchanges 
for  the  purpose  of  securing  uniformity. 
From  what  you  have  been  telling  me  I 
gather  that  that  has  in  effect  been  done? 
~ — -Almost  I think,  except  for  a few 
disciplinary  rules,  but  permission  to  deal 
in,  official  quotation  and  the  ordinary 
dealing  rules,  commission  rules,  these  are 
all  adopted  from  the  London  rule  book. 

2416.  On  what  you  have  been  saying 
about  the  uniformity  of  the  rules  of  your 
constituent  bodies,  and  those  of  the 
London  Stock  Exchange,  you  mean  that 
to  refer  to  all  your  constituent  bodies,  do 

you? Yes.  That  refers  to  all  of  them, 

except  for  the  exchanges  in  the  Irish 
Republic,  in  Dublin  and  Cork. 

2417.  Passing  from  that  to  some  of  the 
matters  of  general  interest  raised  in  your 
memorandum,  one  might  perhaps  refer 
first  to  the  ultra  vires  rule.  As  to  that,  as 
you  remember,  the  Cohen  Committee 
recommended  that  the  ultra  vires  rule 
should  be  abolished,  as  in  their  view 
having  regard  to  the  extreme  width  of 
modern  object  clauses  it  was  an  illusory 
protection  for  shareholders  and  a pitfall 
for  third  parties.  So  the  Cohen  Com- 
mittee was  in  favour  of  abolishing  the 
ultra  vires  rule  altogether  and  allowing 
companies  to  do  anything  they  chose,  any 
restriction  on  their  activities  being  an 
internal  matter  only — do  you  follow  me  ? 
Yes. 

2418.  I gather  from  your  memorandum 

that  you  think  it  would  be  preferable  to 
keep  the  ultra  vires  rule,  and  make  the 
objects  of  a company  more  circum- 
scribed?  Mr.  Ockleston : I think.  Sir, 

we  feel  that  there  is  now  a new  race  of 
investors  appearing,  the  little  man  who 
probably  is  not  very  skilled  on  the  Stock 
Exchange,  and  we  think  that  everything 
should  be  done  so  that  he  knows  exactly 
what  is  happening;  if  he  buys  shares  in  a 
company  he  ought  to  know  exactly  what 
he  is  buying,  and  the  activities  of  the 
company,  or  principal  activities  of  the 
company  in  which  he  has  placed  his 
money. 

2419.  He  should  know  whether  he  is 
in  gold  mines  or  tea  or  hotels,  or  whatever 
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it  may  be? Yes.  Some  of  these  shell 

companies  at  some  time  are  very  mislead- 
ing— the  rubber  company  which  turns 
itself  into  a property  company  for  example. 
If  it  changes  its  activities  a company  should 
fully  advertise  the  facts. 

2420.  Anyone  receiving  the  report  and 

accounts  of  a company,  any  member  of 
the  company,  would  over  a period  I 
suppose,  if  not  on  the  first  occasion,  grasp 
what  the  company  was  doing,  would  he 
not? Yes,  Sir,  I hope  so. 

2421 . But  I think  I am  right  in  saying, 
am  I not,  that  you  would  prefer  to  narrow 

down  the  objects  of  the  company? 

With  this  very  changing  world  we  do  not 
want  to  make  it  difficult  for  the  company, 
but  when  it  does  change  we  think  that 
everybody  should  be  notified  of  what  the 
changes  are,  the  principal  changes;  I 
think  that  is  really  the  point. 

2422.  They  should  be  notified;  that  is 
to  say  you  would  not  make  it  necessary 
that  there  should  be  the  sanction  of  a 
resolution  of  the  shareholders  before  the 

change  was  made? 1 do  not  think  we 

want  to  embarrass  the  board.  If  it  was  a 
very  drastic  change  perhaps  it  would  be  a 
good  thing  to  mention  it  at  a special 
meeting.  The  directors  are  charged  by 
the  shareholders  to  make  as  much  money 
as  possible  for  them,  and  they  have  a very 
difficult  job  sometimes,  and  we  do  not 
think  anything  should  be  done  to  hamper 
their  activities  as  long  as  they  notify  then- 
shareholders  exactly  what  the  position  is. 

2423.  I see.  Then  returning  to  the 
ultra  vires  point,  I think  you  favour  the 
view,  unless  I have  misunderstood  your 
memorandum,  that  if  the  objects  of  a 
company  were  stated  more  realistically 
and  more  decisively,  then  when  the 
question  arose  of  making  a change  it 
would  probably  be  necessary  for  the 
directors  to  take  action  by  way  of  altera- 
tion of  the  object  clause  in  their  memo- 
randum of  association,  and  that  would 
automatically  give  the  shareholders  a 
voice  in  the  question  whether  the  new 
venture  should  be  embarked  upon  or  not. 
Yes,  my  Lord. 

2424.  I do  not  think  I need  enlarge  upon 
that.  I think  the  Cohen  Committee 
principle  and  your  suggestion  both  give 
rise  to  difficulty.  I think  you  would  agree 


it  would  be  hard  now  to  alter  all  the 
memoranda  of  association  of  all  existing 
companies  so  as  to  limit  them — you 
would  agree  to  that? Yes. 

2425.  That  would  be  a Herculean  task. 
It  would. 

2426.  On  the  other  hand  it  would  be 
difficult  to  prevent  directors  taking  as 
much  power  as  they  could  by  what  one 
might  call  a blanket  resolution  so  as  to 
avoid  the  necessity  for  going  to  the  share- 
holders. Do  you  agree  that  might  be 

difficult  to  prevent  ? 1 think,  my  Lord, 

that  if  the  company  really  does  funda- 
mentally change  its  activities  it  should  be 
with  the  shareholders’  consent. 

2427.  What  I have  got  noted  here  as 

perhaps  the  upshot  of  this  part  of  your 
memorandum  is  that  if  the  object  clause 
were  properly  drawn,  that  is  to  say  in  your 
view  precisely  and  concisely  drawn,  the 
necessity  for  shareholders’  consent  would 
automatically  follow,  because  the  direc- 
tors would  have  to  get  a special  resolution 
from  them  to  alter  the  objects? Yes. 

2428.  That  is  how  that  stands.  Now 

passing  to  an  entirely  different  matter,  as 
you  know  the  Gedge  Committee  recom- 
mended the  adoption  of  shares  of  no  par 
value.  There  is  one  point  on  which  there 
is  still  discussion  where  the  Gedge  Com- 
mittee went  the  other  way,  and  that  is  the 
question  of  permitting  the  issue  of  prefer- 
ence shares  of  no  par  value.  Have  you 
ever  considered  the  possibility  or  practica- 
bility of  that? Not  really,  Sir.  This 

no  par  value  idea  seems  to  have  lost  some 
of  its  point  we  think.  When  another 
Government  was  in  power  it  sometimes 
made  capital  out  of  the  tremendous 
dividend  distributions  made,  and  we  felt 
at  one  time  that  if  the  shares  were  of  no 
par  value,  and  you  declared  a dividend  of 
5 d.  a share  it  looked  all  right  taking  into 
account  the  amount  of  capital  employed 
in  the  company;  but  if  you  declared  it  as 
perhaps  a 45  per  cent,  dividend  then  capital 
was  made  out  of  it.  But  now  that  there 
is  a tendency  for  the  small  man  to  take  an 
interest  in  the  Stock  Exchange  we  think 
that  that  point  is  better  understood. 

2429.  Forgive  me,  that  was,  as  it  were, 

the  main  point,  was  it  not,  whether  shares 
of  no  par  value  should  be  allowed  at  all 
or  not? Yes. 
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2430.  That  point  has  been  decided  in 

the  affirmative  by  the  Gedge  Committee 
who,  however,  did  not  extend  their 
recommendation  to  preference  shares  of 
no  par  value. No. 

2431.  I was  only  asking  you — there 
may  be  nothing  in  it — whether  you  have 

any  ideas  on  that  subject? We  would 

say  no  par  value  shares  should  be  per- 
mitted for  ordinary  shares  only. 

2432.  And  a no  par  value  preference 

share  would  to  the  uninitiated  seem  rather 
a peculiar  animal? Yes. 

2433.  It  would  have  to  have  preference 
as  regards  half  a crown  per  year,  or  some- 
thing of  that  sort,  and  in  winding  up 
preference  I suppose  to  the  extent  of  the 
price  which  was  set  upon  it  when  it  was 
originally  issued,  something  of  that  kind? 

Much  better  keep  the  preference 

capital  as  it  is. 

_ 2434.  Then  passing  again  to  an  entirely 
different  matter,  you  express  the  view  that 
the  consent  of  the  company  in  general 
meeting  should  be  required  to  an  increase 
not  only  of  the  authorised  capital  of  the 
company,  but  of  the  issued  capital  of  the 
company,  and  the  latter  branch  of  that 
suggestion  means  that  no  shares  should  be 
issued  by  the  directors  without  the  prior 

consent  of  the  shareholders. 1 do  not 

think  we  quite  meant  that,  my  Lord.  The 
sort  of  position  we  envisaged  was  a 
company  wishing  to  raise  finance  on  the 
best  terms  to  itself  might  issue  a con- 
vertible debenture  to  an  insurance  com- 
pany, or  something  like  that,  which  was 
not  a shareholder  at  the  time,  and  that 
by  doing  that,  and  the  insurance  company 
having  the  power  to  convert  later  on,  the 
real  control  might  be  taken  away  from 
the  existing  shareholders  and  be  given  to 
somebody  else.  In  such  a case  we  think 
it  would  be  only  fair  that  the  existing 
shareholders  should  have  some  say.  It  is 
perfectly  all  right  in  the  ordinary  way  if 
it  is  a rights  issue,  and  the  existing  share- 
holders are  being  offered  the  opportunity 
of  acquiring  the  shares;  in  that  case  we 
think  that  the  directors,  as  they  are 
allowed  to  now,  should  be  able  at  a direc- 
tors’ meeting  to  pass  the  resolution  and 
issue  them. 

2435.  You  would  say  that  the  directors 
should  be  able,  without  any  sanction  of 
the  company  in  general  meeting,  to  dispose 


of  any  shares  which  they  were  minded  to 
issue  by  way  of  an  offer  of  rights  amongst 
the  existing  shareholders? Yes. 

2436.  In  that  case  you  say  the  share- 
holders obviously  are  not  being  damnified 
at  all,  and  there  is  no  reason  why  they 

should  be  called  upon  to  approve  it. 

Yes,  it  is  to  their  advantage,  they  can  take 
up  the  rights,  and  there  we  are.  In  a case 
where  the  shares  are  going  outside  and 
the  option  to  purchase  is  given  to  some- 
body who  is  not  a shareholder,  it  might  be 
to  the  detriment  of  the  existing  share- 
holders at  a future  date,  and  they  should 
certainly  be  asked. 

2437.  Would  you  put  any  minimum 

limit  on  that?  You  are  saying  now  that 
if  the  shares  are  issued  to  an  outsider, 
unless  I misunderstood  you,  the  share- 
holders ought  to  be  consulted. Yes. 

2438.  Would  that  apply  to  all  issues  of 
shares,  or  only  to  substantial  or  important 
ones  ? If  I can  give  an  example,  supposing 
the  capital  of  the  company  were  £10,000, 
and  then  it  were  increased  to  £50,000,  and 
£40,000  of  new  shares  were  issued  to 
outsiders,  that  would  completely  alter  the 

position  of  the  existing  shareholders. 

Yes,  that  is  what  we  want  to  prevent.  We 
want  the  shareholders  to  sanction  such  an 
issue. 

2439.  And,  of  course,  if  the  shares  were 

issued  for  a consideration  other  than  cash, 
there  could  be  no  question  of  a rights 
issue  amongst  shareholders? No. 

2440.  In  that  case  then  the  only  pro- 

tection for  the  shareholders  would  be  their 
consent? Yes. 

2441.  And  again  would  it  be  your  view 

if  the  transaction  were  a substantial  one 
the  shareholders’  consent  ought  to  be 
obtained  then? Yes,  certainly. 

2442.  The  difficulty  is  to  say  what  is 
sufficiently  important,  and  that  might  be 

difficult. Yes,  my  Lord.  I think  they 

ought  to  be  asked,  if  the  existing  share- 
holders are  not  given  the  right  to  subscribe 
themselves. 

2443 Then  they  ought  to  be  asked.  I 
was  thinking  where  there  was  a large 
acquisition  of  property,  and  the  bargain 
was  that  the  price  should  be  satisfied  by 
the  issue  of  shares  in  the  company  credited 
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as  fully  paid-up,  the  only  person  who  could 
get  those  shares  would  be  the  vendors  of 
the  property,  so  the  shareholders  could  not 
get  any  participation  in  that  issue,  could 

they,  very  well? No,  I appreciate  that, 

my  Lord.  If  it  were  going  substantially 
to  alter  the  voting  power,  it  might  be  as 
well  if  the  shareholders  were  asked. 

2444.  According  to  what  you  have  been 
saying,  I think  it  would  be  consistent  with 
your  view  that  they  should  be  asked  in 
that  case.  We  touched  on  the  question  of 
pro  rata  shares  offered  by  way  of  rights 
to  existing  shareholders.  What  would  be 
your  view  of  a statutory  provision  to  the 
effect  that  any  shares  proposed  to  be 
issued  for  cash  should  be  offered  in  the 
first  instance  to  the  shareholders  pro  ratal 

Yes,  we  think  they  should  always  be 

so  offered. 

2445.  You  may  have  such  a provision 
in  your  articles — and  there  used  to  be  one 
in  the  old  Table  A,  although  it  has  dis- 
appeared from  the  existing  Table  A — and 
shareholders  can  alter  it  by  special  reso- 
lution. But  if  you  have  it  in  the  Act  it 
overrides  the  articles,  and,  of  course,  is 
unalterable  except  by  a further  Act  of 
Parliament.  It  is  a paramount  statutory 
provision.  Do  you  think  that  this  pro- 
vision as  to  offering  shares  pro  rata  to  the 
existing  shareholders  is  of  such  importance 
that  it  should  go  into  the  Act  itself  rather 

than  into  an  article? 1 think  probably, 

my  Lord,  it  is  better  to  provide  for  it  in 
Table  A. 

2446.  Of  course  the  difficulty  is  that  at 

the  stage  when  the  articles  are  adopted 
there  is  no  one  really  interested  one  way 
or  another  in  the  question. No. 

2447.  The  form  of  the  articles  depends 
on  the  advice  the  promoters  get  from 
their  solicitors  and  accountants,  and 
counsel  perhaps,  and  the  most  up-to-date 
and  fashionable  type  of  article  is  selected 
and  registered  with  the  memorandum,  so 
that  provisions  of  this  kind  may  or  may 
not  be  in  the  original  articles,  and  there 
has  really  been  nobody  interested  or  con- 
cerned to  see  that  they  should  be,  if  you 

see  what  I mean? 1 think,  my  Lord, 

in  most  cases  they  slavishly  follow  the 
printed  articles  which  are  handed  round, 
and  everything  is  based  on  them. 

2448.  There  are  some  obliging  people 
who  will  supply  articles  of  association  for 


a large  company,  a small  company,  a 
medium  company,  a non-exempt  private 
company,  and  an  exempt  private  company, 
and  you  get  them  and  you  fill  in  the  names 
and  adapt  them  so  far  as  appears  to  be 
necessary  for  your  particular  case,  and 
that  is  how  it  is  done. Yes. 

2449.  They  are  never  submitted  to  the 
scrutiny  of  a meeting  of  the  people  who 
within  a matter  of  weeks  become  the 

members  of  the  company. Mr.  Owen: 

They  are  submitted  to  the  Stock  Exchange, 
and  we  feel  quite  strongly  that  the  Stock 
Exchange  should  look  at  them  from  that 
point  of  view. 

2450.  I agree  so  far  as  a company  for 
which  shares  are  to  be  quoted  is  concerned, 
there  I can  see  there  would  be  the  Stock 
Exchange  scrutiny,  and  they  would  pre- 
sumably apply  their  minds  to  what  would 
give  proper  protection  to  the  shareholders. 

Our  view  is  that  the  shareholders 

should  be  offered  new  issues  pro  rata , and 
it  is  just  a matter  of  the  best  way  of 
putting  this  principle  into  practice. 
Whether  it  would  be  the  right  thing  to  put 
it  in  the  articles  or  not  is  a matter  of 
opinion. 

2451.  There  you  do  get  a difference 
between  the  company  whose  shares  are 
to  be  quoted,  and  the  company  whose 
shares  are  not  quoted.  Now  would  one 
of  your  exchanges,  in  a case  where  local 
quotation  was  going  to  be  sought,  insist 
on  the  insertion  in  the  articles  of  the 
company  of  a provision  of  this  sort,  that 
is  to  say  that  shares,  issued  for  cash,  must 

be  offered  pro  rata  to  the  members  ? 

We  have  not  done  so  yet,  not  to  my 
knowledge,  but  I think  if  an  application 
came  before  the  Liverpool  Stock  Exchange 
we  would  try  to  insist  on  it.  I think  we 
should  ask  the  company  for  that. 

2452.  Then  there  is  the  question  of 
borrowing  powers,  and  you,  I think,  ex- 
pressed the  view  in  effect  that  unsecured 
borrowing  should  be  left  to  the  discretion 
of  the  directors.  I understand  that  the 
London  Stock  Exchange  require  the 
borrowing  powers  of  the  directors  to  be 
limited  to  a reasonable  amount,  an 
example  of  such  control  subject  to  the 
consent  of  the  company  in  general  meeting 
is  in  article  79  of  Table  A.  No  distinction 
for  that  purpose  is  made  between  secured 
and  unsecured  borrowing.  How  do  your 
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constituent  exchanges  stand,  for  example, 
as  regards  a provision  of  that  kind, 
because  what  is  in  your  memorandum 
does  not  exactly  follow  by  any  means  the 
London  Stock  Exchange  requirements? 

Mr.  Ockleston:  My  Lord,  we  in 

Liverpool,  and  we  believe  the  other 
exchanges,  have  adopted  the  London  pro- 
cedure exactly,  and  insist  that  all  com- 
panies now  lay  down  a maximum  figure 
which  they  are  allowed  to  borrow,  and 
that  this  figure  should  be  easily  appre- 
ciated by  all,  except,  of  course,  borrowing 
between  the  subsidiaries  and  the  main 
company,  inter-company  borrowing. 

Mr.  Owen : My  Lord,  we  have  endea- 
voured to  get  a letter  from  each  local 
company  saying  that  it  will  adopt  this 
practice,  and  we  have  asked  them  to 
amend  their  articles  to  conform  with  the 
requirements  of  the  London  Stock  Ex- 
change at  the  first  opportunity. 

2453.  I follow.  Then  there  is  the  matter 
of  directors’  dealings  in  the  shares  of  their 
own  company.  You  express  the  view  in 
your  memorandum  that  you  think  it  is 
impossible,  and  in  any  event  undesirable, 
to  prevent  directors  from  buying  and 
selling  shares  in 'their  own  companies  on 
their  own  account.  Why  do  you  think  it 
is  impossible  ? Misuse  of  nominees,  and 

that  kind  of  evasive  action? Mr. 

Ockleston : Yes,  my  Lord.  It  would  be 
very  very  difficult  to  keep  track  of  it.  We 
do  feel,  of  course,  that  no  director  should 
make  use  of  any  knowledge  which  he  has 
obtained  by  being  in  a privileged  position, 
and  from  contacts  we  have  we  have  seen 
most  directors  obey  this  absolutely  scrupu- 
lously. We  do  not  really  see  that  any  law 
could  be  passed  to  tighten  it  up. 

2454.  You  have  section  195  about  the 

register  of  directors’  shareholdings. 

Yes. 

2455.  And  I think  most  people  who 

have  expressed  views  to  us  regard  that  as 
fairly  adequate. Yes. 

2456.  One  criticism  is  made,  and  that 
is  this  register  is  apparently  only  open  14 
days  before  and  three  days  after  the  annual 
general  meeting,  and  it  has  been  suggested 
that  this  register  should  be  open  at  all 
times  during  ordinary  business  hours  on 
the  same  lines  as  the  register  of  members 
of  a company.  What  would  be  your  view 


as  to  that  extension  of  the  possible 

scrutiny  of  the  register? 1 think  we 

would  agree  to  it,  my  Lord.  There  should 
be  nothing  to  hide. 

2457.  Then  this  has  been  suggested, 
that  a summary  of  each  director’s  dealings 
in  shares  of  his  own  company  and  the 
resulting  profit  or  loss  should  be  included 
in,  or  in  some  way  attached  to,  the 
directors’  annual  report  which  is  laid 
before  the  shareholders  in  general  meeting. 
1 think  that  is  going  a bit  too  far. 

2458.  You  think  that  is  going  a little 

too  far?  Why? 1 do  not  know.  I 

may  be  wrong,  my  Lord,  but  if  they  have 
been  elected  directors,  and  so  on,  they  are 
supposed  to  be  very  honourable  men,  and 
I think  it  would  be  a bit  too  much  to 
expect. 

2459.  If  they  are  honourable  men  they 
would  not  mind.  If  they  were  embarras- 
sed that  would  perhaps  show  that  they 
felt  that  they  had  really  rather  overstepped 

the  mark. My  Lord,  surely  if  they 

wanted  to  be  deceitful  they  could  do  it 
through  nominees’  names,  or  their  first 
cousins,  or  somebody,  and  the  whole 
object  would  really  be  defeated. 

2460.  Yes.  Of  course  there  is  always 
that.  So  you  would  be  against  this 

suggestion  of  a summary? I think  so, 

my  Lord. 

2461.  Then  does  it  follow  that  you 

would  not  agree  at  all  with  the  law  in  the 
United  States,  or  some  parts  of  the 
United  States,  under  which  any  profit 
arising  from  short-term  dealings  by  a 
director — I think  that  means  buying  and 
selling  within  six  months — is  to  be  accoun- 
ted for  to  the  company? Yes,  I do  not 

think  we  would  be  in  favour  of  that. 

2462.  Next  this  question  of  disclosure 
of  beneficial  interest,  concerning  which 
everybody  feels  some  difficulty.  In  your 
memorandum  you  said  this: — 

“ We  consider  that  the  crux  of  the 
problem  posed  by  this  question  lies  in  the 
responsibility  of  the  principal  for  whom 
the  nominee  is  acting.”. 

I do  not  quite  follow  that.  I do  not  know 
whether  you  could  perhaps  explain  it? 

Can  we  say,  my  Lord,  that  the 

answers  to  these  questions  were  sent  in  by 
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our  predecessors  in  office,  and  we  just 
cannot  answer  them,  and  I must  admit 
when  I read  it  the  other  day  I was  not 
quite  certain  what  it  meant. 

2463.  If  the  language  is  not  yours,  and 
you  find  it  rather  difficult  to  understand, 

perhaps  we  had  better  pass  from  that. 

I think  so,  my  Lord. 

2464.  What  is  your  view  as  regards  dis- 
closure of  beneficial  interest? 1 think 

we  are  rather  against  it  really.  We  think 
that  nominee  companies  and  holding 
shares  in  nominees’  names  definitely  has 
its  uses.  There  is  this  tendency  for  take- 
overs these  days,  and  it  is  rather  difficult 
to  see  how  the  company  which  is  intending 
to  take  over  another  could  acquire  the 
shares  over  a period  of  time  unless  it  could 
register  them  in  the  names  of  nominees; 
otherwise  it  would  be  putting  the  price  up 
against  itself  very  quickly  if  it  was  known 
who  was  buying  them. 

2465.  Putting  the  price  up  against  itself 

and  in  favour  of  the  owners  of  the 
shares? Yes. 

2466.  It  might  then  be  protection  to  the 
members  of  the  company  if  the  bidder 
were  compelled  to  disclose  his  beneficial 

interest? 1 am  personally  not  against 

take-over  bids  at  all,  and  it  would  be  very 
difficult  to  see  how  they  could  work  unless 
the  bidder  could  use  nominees  to  buy  the 
shares,  or  a certain  proportion  of  the 
shares  to  start  with.  I would  say  that  in 
nearly  all  cases  when  there  has  been  a 
take-over  bid  it  has  been  to  the  benefit  of 
the  shareholders  that  have  been  taken 
over. 

2467.  I think  few  people  would  say  that 
the  take-over  bid  in  itself  was  a bad  thing. 
But  the  question  I am  putting  to  you  at 
the  moment  is  whether  it  is  fair  to  the 
members  that  the  intending  take-over 
bidder  should  go  about  the  business  in 

that  way,  concealing  his  identity. If, 

Sir,  a company  was  going  to  make  a take- 
over bid  there  is  no  reason  why  it  should 
not  do  so  in  anybody’s  name,  a director’s 
first  cousin’s  name,  or  any  individual’s 
name.  It  would  be  perfectly  all  right,  they 
could  not  connect  the  actual  bidder  with 
the  deal  in  any  way,  but  using  a nominee 
company  or  bank’s  nominees  helps  con- 
siderably administratively  in  the  collection 
of  dividends,  and  that  sort  of  thing. 


2468.  I think  everybody  agrees  that  that 

is  legitimate. There  would  be  no  need 

to  make  disclosure  if  the  shares  were 
acquired  in  an  individual’s  name,  the 
bidder  would  be  able  to  acquire  the  shares 
quite  quietly,  and  he  would  not  have  to 
make  any  declaration  at  all;  so  it  would 
seem  that  if  an  Act  was  brought  in  the 
object  of  it  could  be  avoided. 

2469.  Yes.  Then  your  view  is  against 

statutory  provision  for  disclosure  of  bene- 
ficial ownership? Yes. 

2470.  Of  course  the  nominee  system 

may  be  used  in  other  transactions  than 
take-over  bids. Yes,  of  course. 

2471.  Some  person  controlling  a par- 
ticular company  may  have  interests  in 
another  company,  and  supposing  he 
takes  the  assets  of  company  (1)  and  puts 
them  into  company  (2)  the  view  taken 
might  be  very  different,  if  it  turned  out 
that  company  (2),  ostensibly  an  indepen- 
dent body,  was  really  controlled  by 
nominees  of  this  same  man.  The  nominee 
system  can  be  a cloak  for  fraud  in  other 
words.  What  would  you  say  about  that? 

That  is  rather  out  of  our  province, 

my  Lord. 

2472.  I see.  You  have  no  ideas  on  the 
subject  then.  Then  here  is  another  point. 
The  status  of  your  constituent  bodies  for 
the  purposes  of  the  Prevention  of  Fraud 
Act  depends  on  their  being  prescribed  or 

recognised  stock  exchanges. Mr. 

Owen:  Yes. 

2473.  And  the  body  who  decides 

whether  they  are  prescribed  or  recognised 
is  the  Board  of  Trade. Y es. 

2474.  How  does  the  system  work  in 
your  experience?  Are  you  satisfied  with 
the  way  in  which  the  Board  of  Trade 
exercises  that  power,  or  do  you  think  the 
procedure  should  be  altered  in  any  way? 

No,  we  are  quite  satisfied.  There  are 

five  large  exchanges,  I think,  prescribed 
under  section  39,  which  is  concerned  with 
certificates  of  exemption.  Only  on  one 
occasion  in  the  last  three  years  have  we 
issued  a certificate  of  exemption  in  con- 
nection with  a prospectus.  Before  we 
issue  a certificate  of  exemption  we  always 
communicate  with  the  London  Stock 
Exchange. 

2475.  I follow  that,  but  the  point  I was 
seeking  to  raise  really  was  that  your 
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constituent  members,  in  order  to  be  able 
to  operate  under  the  Prevention  of  Frauds 
Act,  have  to  be  recognised  by  the  Board 
of  Trade. They  have. 

2476.  I am  not  dealing  in  detail  with 

the  statutory  provision,  but  broadly  that 
is  it? Yes. 

2477.  Have  you  had  any  case  where  an 

exchange  was  refused  recognition? 

No,  Sir.  If  I remember  rightly  there  was 
a lower  limit  on  the  number  of  members 
before  we  could  get  this  authority  from 
the  Board  of  Trade.  I think  exchanges 
with  a membership  of  over  50  were 
recognised  when  the  1948  Act  came  into 
force. 

2478.  You  have  no  complaints  on  that 

score? We  have  no  complaints. 

2479.  Then  there  is  this  point.  It  has 

been  suggested  that  as  a condition  of 
recognition  a Stock  Exchange  should  be 
required  to  set  up  a compensation  fund 
to  compensate  investors  who  may  suffer 
loss  as  a result  of  default  by  one  of  their 
members. Yes. 

2480.  I believe  such  funds  have  been 
set  up  by  the  London  Stock  Exchange  and 
some  of  the  larger  provincial  exchanges, 
or  do  all  your  constituent  bodies  now 

provide  such  a fund? Not  all.  There 

are  about  17  I think  that  have  compensa- 
tion funds. 

Mr.  Ockleston:  In  the  case  of  the 
Liverpool  Exchange  we  have  earmarked 
part  of  our  general  fund  for  such  a pur- 
pose. We  have  not  in  fact  set  up  a special 
fund  for  it,  and  that  is  a pattern  that  the 
other  17  exchanges  which  have  agreed  to 
set  up  funds  so  far  have  adopted.  It  is 
very  difficult.  Some  of  our  very  small 
exchanges  have  found  it  very  difficult  to 
set  up  such  a fund.  But  we  are  still 
pressing  on  with  it,  and  we  hope  that 
eventually  all  exchanges  will  have  such 
a fund. 

Mr.  Owen : Our  fund,  Sir,  in  Liverpool, 
is  approximately  £50,000  at  the  moment, 
and  I think  it  varies  in  accordance  with 
the  size  of  the  other  exchanges.  Some  of 
the  small  exchanges  with  five  or  ten 
members  find  it  a bit  difficult,  and  I pre- 
sume if  they  ran  into  difficulties  they 
would  have  to  have  some  sort  of  a levy 
on  their  members.  I think  they  would 


find  it  rather  difficult  to  create  a compen- 
sation fund,  and  the  Council  of  Asso- 
ciated Stock  Exchanges  is  not  anxious  to 
take  over  complete  responsibility  for  this 
at  the  moment.  They  have  been  con- 
sidering it,  but  they  are  not  anxious  to 
take  over  complete  responsibility  because 
they  have  not  got  absolute  control.  An 
exchange  like  Liverpool,  of  course,  has 
absolute  control  over  all  its  members,  but 
the  Council  of  Associated  Stock  Ex- 
changes, if  it  set  up  a fund,  has  not  got 
disciplinary  powers  over  the  members  of 
other  exchanges,  so  in  other  words  Liver- 
pool at  the  moment  does  not  see  why  it 
should  guarantee  the  smaller  exchanges. 
That  may  come  in  time,  but  not  at  present. 

2481.  Would  you  think  it  was  reason- 
able as  matters  stand  at  present  if  such 
funds  were  made  a statutory  requirement  ? 

1 do  not  think  it  would  create  a lot 

of  hardship,  because  it  would  then  tend  to 
make  some  of  the  smaller  exchanges 
amalgamate.  There  are  a number  of 
exchanges  where  they  have  five,  ten  or 
fifteen  members,  and  I think  you  might 
find  perhaps  two  or  three  of  these  ex- 
changes might  amalgamate  and  create  one 
rather  larger  exchange. 

2482.  I suppose  this  can  be  done  within 

limits  by  insurance? No,  it  cannot. 

Mr.  Ockleston : We  tried  that,  my  Lord. 
The  Liverpool  Exchange  said  they  were 
willing  to  pay  the  first  £25,000  and  would 
like  to  take  out  an  insurance  for  a further 
£50,000  or  so,  but  they  failed.  Lloyds 
were  not  interested,  and  the  Council  of 
Associated  Stock  Exchanges  also  tried  and 
failed.  The  Provincial  Brokers’  Stock 
Exchange  has  such  a policy,  but  it  was 
disastrous  in  its  first  year,  and  that  I think 
upset  the  underwriters. 

2483.  In  these  days  one  hears  about 

professional  ethics  and  the  desirability  of 
setting  up  bodies  to  maintain  proper  pro- 
fessional standards  amongst  their  mem- 
bers. That  leads,  perhaps,  to  legislation 
for  registration  and  compulsory  member- 
ship of  the  institution,  or  whatever  it  may 
be  called,  by  people  pursuing  the  particular 
profession  or  activity.  Have  either  of  you 
given  any  thought  to  the  possibility  of  an 
institute  being  established  to  which  all 
persons  carrying  on  business  dealing  in 
securities,  and  so  on,  would  be  expected 
to  belong? Yes,  we  would  welcome  it. 
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I am  certain.  I think  Sir  John  Braith- 
waite  first  produced  the  idea  that  one  day 
there  would  be  a charter  for  all  stock 
brokers,  and  there  would  probably  be  an 
examination,  and  so  on.  We  think  it 
would  be  an  extremely  good  thing. 

2484.  Has  this  come  within  the  range 
of  practical  politics,  so  to  speak?  Are 
any  concrete  steps  being  taken  about  it? 

The  lead  definitely  would  have  to 

come  from  the  London  Stock  Exchange, 
and  so  far  we  have  not  heard  anything 
definite  of  their  future  plans. 

Mr . Owen:  The  Provincial  Brokers’ 
Stock  Exchange  did  institute  an  examina- 
tion; I think  they  still  set  one  for  all  new 
members. 

2485.  Did  they  set  it  to  any  of  the  old 

members? No,  Sir. 

2486.  Then  there  is  this  question  of 
licensed  dealers.  I gather  that,  given  the 
necessary  degree  of  care  in  granting 
licences  to  deal  in  securities,  you  are 
satisfied  with  the  control  imposed  over 
licensed  dealers  by  the  new  Board  of 
Trade  regulations — would  that  be  right? 

Mr.  Ockleston:  Not  altogether,  my 

Lord.  We  think  it  might  be  tightened  up 
a bit.  The  Board  of  Trade,  we  think, 
takes  rather  too  long  to  act  in  certain 
cases,  and  we  would  rather  that  the 
licensed  dealers  in  stocks  and  shares  were 
under  some  really  good  discipline,  either 
the  London  Stock  Exchange  or  in  the 
provinces  under  some  very  stiff  rules  of 
conduct,  and  that  it  seems  perhaps  the 
present  arrangements  are  not  quite  strict 
enough.  I am  very  much  against  these 
people  who  are  allowed  to  advertise — 
they  have  been  a thorn  in  our  flesh  for 
many  years— they  are  allowed  to  do  it 
under  the  Board  of  Trade  licence.  We 
would  be  glad  to  see  those  bodies,  who 
are  allowed  to  approach  anybody  whether 
they  are  their  clients  or  not,  disappear. 

2487.  You  think  the  regulations  as  to 

licensed  dealers  should  be  tightened  up  in 
this  respect? Definitely. 

2488.  But  beyond  that  what  view  would 
you  take  of  the  criticism  which  has  been 
advanced  that  the  whole  system  of 
licensing  individuals  is  wrong  and  should 
be  abolished?  That  would  mean  the 


individual  would  have  to  become  a 
member  of  a recognised  stock  exchange, 
in  effect,  I suppose  before  he  could  carry 

on  his  business. We  are  all  in  favour 

of  that,  my  Lord. 

2489.  You  think  that  would  be  a good 

move? 1 am  certain  it  would,  yes. 

2490.  The  licensed  dealers  do  not  seem 
to  be  very  numerous.  I am  told  there  are 
38,  of  which  33  are  limited  companies. 
I do  not  know  how  accurate  that  figure  is, 
but  it  does  not  suggest  that  a very  large 
proportion  of  the  total  stock  exchange 
kind  of  work  is  carried  on  by  licensed 

dealers  at  the  moment. One  of  the 

most  important  of  these  licensed  dealers 
seems  to  have  disappeared  in  recent  years; 
it  was  an  institution  which  caused  every- 
body a considerable  amount  of  trouble. 
We  were  always  getting  complaints  of 
what  it  had  done,  and  we  were  very  pleased 
to  see  it  disappear  altogether. 

2491.  There  is  no  controlling  body  so 

far  as  they  are  concerned,  except  the 
Board  of  Trade? No. 

Mr.  Owen:  We  think  they  should  be 
members  of  a Stock  Exchange  where  the 
committee  of  that  Stock  Exchange  would 
have  some  control  over  them. 

2492.  Yes,  I thoroughly  appreciate  that 
point.  _ Where  dealers  have  formed  them- 
selves into  an  association  which  is  recog- 
nised, a recognised  association  of  stock 
and  share  dealers,  what  view  would  you 

take? We  would  like  to  know  in  a 

case  like  that  who  the  controlling  body 
were,  and  what  powers  of  discipline  they 
had  got.  In  Liverpool,  for  example,  the 
committee  have  the  power  at  any  moment 
to  send  for  the  books  of  any  member.  We 
have  got  absolute  control  over  all  our 
members  in  Liverpool,  and  we  think  all 
other  Stock  Exchanges  should  be  in  the 
same  position.  The  Prevention  of  Fraud 
Act  should  be  altered  in  some  way  so  that 
only  members  of  regular  bodies  were  per- 
mitted to  deal  in  stocks  and  shares,  and 
not  individuals. 

2493.  Then  it  is  not  fair  to  ask  you  the 
general  question,  what  would  your  view 
be  about  recognised  associations  of  stocks 
and  shares  dealers,  because  your  answer 
to  that  is  that  it  depends  upon  the 
membership  and  the  constitution  of  the 
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association? It  depends  on  the  powers 

that  the  governing  body  would  have  to 
control  their  members. 

2494.  And  you  do  attach  a great  deal 
of  importance  to  this  element  of  control? 
We  do.  Sir. 

2495.  Passing  from  that,  what  do  you 
think  of  the  suggestion  that  an  official 
body  on  the  lines  of  the  United  States 
Securities  and  Exchange  Commission 
might  be  formed  in  this  country  to  control 
issues  of  and  dealings  in  shares  and 
securities  ? Do  you  know  of  the  existence 

of  the  S.E.C.  ? No,  we  do  not  know  a 

great  deal  about  it  actually.  I do  not 
know  personally. 

2496.  What  would  be  your  view  of  an 

Act  of  Parliament  setting  up  a permanent 
body  which  would  be  charged  with  the 
duty  of  controlling  and  supervising  the 
activities  of  dealers  in  stocks,  shares, 
securities,  and  so  forth? Mr.  Ockles- 

ton: We  think,  my  Lord,  that  it  is  much 
better  as  it  is  now,  controlled  strictly  by 
the  Stock  Exchanges;  if  it  was  a govern- 
ment body  they  never  seem  to  function 
very  easily. 

Mr.  Owen:  We  would  rather  not  have 
control  of  that  description,  Sir. 

Chairman:  That  is  all  the  questions  I 
have.  Other  members  of  the  Committee 
may  wish  to  ask  you  some. 

2497.  Sir  George  Erskine:  May  I just 
ask  you  one  question  relating  to  the  dis- 
closure of  beneficial  interests,  or  the  use 
of  the  nominee  system.  Your  evidence 
mainly  dealt  not  with  the  what  you  might 
call  the  administrative  convenience  of  the 
nominee  system,  but  you  discussed  the 
advantages  of  being  able  to  cloak  dealings 
or  acquisitions  of  shares  in  a particular 
company  by  having  the  shares  put  into 
the  name  of  nominees,  and  you  ex- 
pressed yourselves  as  being  in  favour 
of  that.  If  you  take  that  to  its  logical 
conclusion  do  you  not  get  a situation 
arising  where  the  board  of  a company 
might  one  day  be  faced  with  the  fact  that 
the  control  of  the  company  had  passed 
into  the  hands  of  one  person  or  group  of 
individuals,  so  far  as  they  were  concerned 
overnight?  Do  you  not  think  the  board 
of  a company  ought  to  have  some 
protection,  if  it  can  be  devised,  against 


finding  themselves  in  that  situation? 

Mr.  Ockleston:  I think  it  would  be 

extremely  difficult  to  frame  such  a law. 
As  I said  before  with  these  take-overs  it 
might  possibly  harm  the  directors,  but 
directors  usually  get  the  golden  handshake 
to  a modest  extent  even  now.  Most  of 
the  take-over  bids  that  have  taken  place 
recently  have  been  to  the  advantage  of  the 
company  that  has  been  taken  over,  and  I 
do  not  think  that  there  has  been  any  real 
hardship.  It  would  be  very  hard  I think 
to  bring  in  legislation  to  cover  it. 

2498.  So  in  effect  you  do  not  see  any- 
thing odd  or  wrong  or  difficult  from  the 
point  of  view  of  the  running  of  businesses 
that  the  board  might  suddenly  find  them- 
selves in  a situation  from  one  day  to  the 
next  that  they  would  be  liable  to  be 
replaced  by  a different  board  of  directors; 
there  may  after  all  be  a substantial 
minority  of  shareholders,  who  still  are 
shareholders  in  the  company,  apart  from 
the  people  who  have  bought  themselves 

control  of  the  company. It  is  an 

extremely  difficult  problem  really,  and  I 
quite  see  that  in  the  case  of  a family 
business  which  has  been  floated  on  the 
market  for  death  duty  purposes,  or  some- 
thing of  that  sort,  it  would  be  upsetting  to 
the  family  suddenly  to  be  deprived  of 
everything  that  had  been  built  up  over  the 
years  by  the  family.  But  sometimes  before 
coming  to  the  market,  there  might  be  a 
class  of  shares  set  up,  with  perhaps  rather 
heavier  voting  powers,  which  the  family 
would  still  retain.  I have  seen  that  happen 
once  or  twice.  It  is  very  unsettling  for  the 
board  of  directors  to  look  over  their 
shoulders  all  the  time  with  things  creeping 
up  on  them,  but  it  would  be  very  difficult 
for  legislation  to  be  worked  out  to  cover 
it. 

2499.  Mr.  Bingen:  I understand  from 

your  evidence  that  the  Council  of  Asso- 
ciated Stock  Exchanges  co-ordinates  the 
activities  of  these  22  exchanges,  and  all 
these  exchanges  virtually  have  the  same 
rules  as  to  conduct  of  business,  quotations, 
commission  rates,  and  so  on,  as  the 
London  Stock  Exchange? Yes. 

2500.  How  do  people  become  members 
of  these  various  exchanges?  Do  each  of 
them  have  roughly  the  same  system  of 
election — by  nomination,  being  proposed, 
or  being  an  authorised  clerk?  Could  I 
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set  up  shop  in  Halifax  and  become  a 

broker  overnight? Mr.  Owen:  I speak 

particularly  for  Liverpool,  but  I think  this 
applies  generally,  perhaps  with  a slight 
difference  in  figures,  to  all  the  other 
exchanges.  Anyone  wishing  to  become  a 
member  of  the  Liverpool  Stock  Exchange 
can  do  so  in  two  ways.  He  can  start  as  a 
clerk  or  come  in  as  an  attache.  We  have 
an  attache  list,  but  we  will  only  allow  a 
person  to  remain  on  that  list  for  one  year, 
and  he  then  has  to  make  up  his  mind 
to  be  a member  or  not.  Anyone  else  with 
less  than  five  years’  stock  exchange 
experience  becoming  a member  in  Liver- 
pool has  to  pay  an  entrance  fee  of  £700, 
and  a share  in  the  General  Fund,  which 
is  a varying  figure,  at  present  £465.  The 
£700  is  not  returnable;  the  share  in  the 
General  Fund  is  repayable  on  resignation 
or  death.  Members  also  have  to  put  up 
security  of  £2,500  for  four  years.  If  they 
become  a partner  immediately  the  security 
is  for  four  years  and  if  they  become  a 
partner  at  the  end  of  the  third  year  they 
would  be  under  this  £2,500  security  for 
seven  years,  four  years  from  the  date  of 
membership,  or  the  date  of  partnership, 
whichever  is  the  latest.  They  also  have  to 
purchase  1 00  shares  in  the  company  which 
owns  the  Stock  Exchange  building.  When 
the  committee  deal  with  these  applications 
for  membership  they  go  into  the  matter 
very  carefully.  The  amount  of  capital  a 
member  requires  depends  first  of  all  on 
whether  he  is  the  son  of  a member, 
whether  he  wishes  to  set  up  in  business  on 
his  own  account  or  whether  he  is  going  to 
go  into  partnership  with  an  old  established 
firm.  Those  are  the  actual  conditions  of 
membership.  It  is  possible  for  someone 
to  come  in  straight  away,  but  we  do  not 
encourage  it,  and  know  that  if  they  do 
join  up  with  an  established  firm,  the  firm 
will  be  responsible  for  the  discipline  side. 
In  the  case  of  an  applicant  of  over 
five  years’  experience  the  entrance  fee  is 
reduced  to  £350  and  the  security  to  £1,500. 
I think  the  above  general  conditions  apply 
to  practically  all  provincial  exchanges. 

2501.  Now  the  Chairman  asked  you  a 
question  about  the  S.E.C.,  the  Securities 
and  Exchange  Commission  of  the  United 
States,  and  I think  you  said  you  did  not 
know  very  much  about  it,  but  you  would 
not  very  much  like  a sort  of  statutory  body 
here  which  regulated  the  dealings  of 


stockbrokers.  There  is  the  other  side  of 
the  S.E.C’s.  job,  that  is  the  vetting  of  new 
prospectuses  and  issues,  and  the  filing  of 
company  accounts  with  them,  and  general 
supervision  over  the  activities  of  all 
quoted  companies;  in  other  words  some 
of  the  work  which  the  Board  of  Trade 
does  here,  and  some  of  the  work  which 
the  London  Stock  Exchange  does.  Do 
you  see  any  merit  in  that  sort  of  approach 
to  the  problem:  in  other  words  if  you 
had  a body  not  taking  the  place  of  the 
Stock  Exchange  as  the  forum  in  which 
deals  are  made,  but  exercising  a general 
control  over  the  forecast  of  prospects, 
production  of  information,  and  things  of 

that  kind? No,  Sir.  The  London 

Stock  Exchange  regulations  for  quotation, 
and  I am  quite  sure  I am  right  in  this,  in 
most  cases  are  more  stringent  than  the 
Companies  Act. 

2502.  Yes. And  I think  that  the 

London  Stock  Exchange  rules  are  equally 
keenly  followed  by  the  smaller  exchanges. 

2503.  Let  us  take  a concrete  example: 
I gather,  arising  out  of  the  offer  for  Fords 
in  the  U.K.,  because  that  offer  is  coming 
from  the  U.S.,  Fords  in  the  U.S.  will  have 
to  comply  with  S.E.C.  regulations,  and 
therefore  in  due  course  people  will  receive 
a 50-page  booklet  which  will  give  a much 
greater  analysis  of  the  accounts  of  Fords 
in  the  U.K.  than  we  have  ever  seen  so  far. 

Do  you  think  that  is  a good  thing? 1 

do  not  think  there  is  time  to  read  most  of 
the  information  given.  I think  the  present 
system  here  works  very  well. 

2504.  In  your  memorandum  you  start 
off  by  saying  that  you  would  like  to  see 
companies  having  much  more  restricted 
objects,  so  that  if  the  company  went 
beyond  the  objects  laid  down  it  would  be 
ultra  vires,  and  investors  at  any  rate  would 
know  the  sort  of  company  in  which  they 
were  investing  largely  by  the  name  and 
the  objects  clause.  You  do  appreciate 
now  that  companies  get  so  diversified  that 
it  would  be  difficult  to  describe  what  their 
objects  were,  that  it  might  be  difficult  just 
by  reading  the  memorandum  really  to  get 
anything  more  in  the  way  of  protection 
to  investors.  I was  wondering  really 
whether  this  evidence  was  not  prompted 
by  the  fact  that  a number  of  rubber  com- 
panies became  property  companies.  K 
so,  do  you  think  that  just  because  occa- 
sional instances  of  malpractice  arise — and 
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I suspect  some  of  the  rubber  companies 
which  became  property  companies  might 
have  fallen  within  that  category— we 
ought  to  alter  the  law  in  the  sense  of  trying 
to  prescribe  objects  more  closely  and  to 
confine  companies  to  objects  so  described 

in  their  memoranda  of  association? 

Would  it  not  be  possible,  Sir,  to  have  a 
main  objects  clause  and  then  a number  of 
subsidiary  objects  in  the  clause? 

2505.  That  is  what  you  generally  have 

now. Yes,  but  in  some  cases  I think 

some  companies  have  to  have  a meeting; 
in  some  cases  the  power  is  in  the  hands 
of  the  shareholders  and  in  other  cases  it 
is  in  the  hands  of  the  directors. 

2506.  The  trouble  really  is  that  you  get 

these  widely  drawn  memoranda  of  asso- 
ciation, so  that  with  all  the  multiplicity 
of  the  objects  clause  a company  can  pretty 
well  do  what  it  likes,  and  I gathered  that 
you  do  not  like  that,  and  you  would  like 
to  have  a much  more  prescribed  objects 
clause. Yes. 

Mr.  Ockleston : I think  it  would  help  if 
when  the  company’s  balance  sheet  was 
issued  there  was  attached  to  it  a list  of  the 
subsidiary  companies,  and  what  they  did. 
I think  some  companies  already  do  this. 
We  are  keen  that  everybody  who  buys 
shares  should  know  exactly  what  he  is 
taking  a stake  in. 

2507.  Do  you  suggest  that  should  be  a 
statutory  obligation,  or  merely  a matter 

of  practice? Merely  a matter  of 

practice. 

2508.  It  would  not  tell  you  very  much 

tinless  you  saw  what  the  size  and  import- 
ance of  the  relative  subsidiary  and  asso- 
ciated companies  were. The  list  would 

perhaps  give  the  percentage  of  interest  in 
each  associated  company. 

2509.  Earlier  on,  you  said  that  you 
thought  in  any  case  in  which  there  was 
anything  other  than  a rights  issue  the 
directors  should  obtain  the  consent  of  the 
shareholders  before  offering,  we  will  say, 
to  an  institution  shares  or  a convertible 
debenture  (except  when  the  shares  were 
issued  to  the  vendor  of  assets  to  the  com- 
pany). You  added,  I think,  that  if  that 
was  not  the  law  then  you  might  find  control 
passed  from  the  existing  holders,  and  I can 


see  that  might  happen  where  there  was  a 
substantial  transaction,  but  surely  you 
would  not  wish  to  apply  that  to  minor 
transactions? No,  I think  that  is  per- 

fectly right.  I am  interested  in  a brewery 
company  which  bought  a hotel  and  issued 
10,000  shares  to  pay  for  it;  it  would  be 
a waste  of  everybody’s  time  calling  a 
meeting  to  sanction  such  a thing. 

2510.  There  would  then  have  to  be 
something  laid  down  in  the  Act  which 
determined  what  was  a substantial  issue. 

Mr.  Owen:  Only  where  the  control 

might  change  hands. 

2511.  Have  you  any  ideas  on  what 
sort  of  figure  would  be  the  relevant 

figure? Mr.  Ockleston:  It  would  be 

rather  difficult  to  fix  a figure.  You  could 
say  that  issues  of  10  per  cent,  or  more 
should  require  shareholders’  consent.  But 
the  directors  could  evade  such  a require- 
ment by  making  a series  of  issues  of  less 
than  10  per  cent,  to  the  same  people. 

2512.  However,  if  we  are  going  to 

recommend  legislation  we  have  to  be 
precise.  And  I should  have  thought  you 
would  not  want  to  prevent  the  board 
dealing  with  a small  block  of  shares  where 
it  was  convenient,  and  you  would  not  want 
to  convene  a meeting  of  shareholders  in 
those  circumstances. No. 

2513.  In  your  evidence  under  heading 
6 (c),  directors’  dealings,  you  wind  up  by 
saying:  “We  think,  however,  that  it  is 
desirable  that  directors  should  not  invest 
pension  fund  money  in  the  company’s 
shares  and  so  increase  their  voting 
strength.”.  In  the  old  days  before  you 
had  pension  funds  and  merely  provided 
unfunded  pensions,  then,  of  course,  the 
prospective  pensioners  had  to  rely  on  the 
strength  of  the  company  for  their  future 
pensions.  Because  of  that  the  pension 
funds  were  started  by  companies,  but  you 
would  not  suggest  in  appropriately 
managed  pension  funds  they  should  not 
be  allowed  to  invest  a proportion  of  the 
pension  fund  monies  in  the  shares  of  the 
company  which  created  the  fund,  if  that 

were  a good  investment? No.  There 

could  be  a case  where  a company  was 
faced  with  a take-over  bid,  and  to  protect 
itself  had  sold  an  investment  in  its  pension 
fund,  perhaps  wrongly,  and  bought  its 
own  shares. 
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2514.  But  it  is  a choice  of  evils,  is  it 
not?  In  other  words,  a well  managed 
pension  fund  should  surely  be  allowed,  if 
thought  appropriate,  to  invest  a propor- 
tion of  its  funds  in  the  shares  of  its  own 

company? Oh,  a proportion  is  all 

right,  but  it  could  be  that  it  might  be 
abused. 

2515.  I see  difficulty  in  legislation.  Of 
course,  these  pension  funds  are  very  often 
not  managed  by  directors  but  by  trustees. 
That  is  all  right. 

2516.  And  you  say  directors  should  not 
be  allowed  to  invest  pension  fund  money 
in  the  company’s  shares  and  so  increase 

their  voting  strength? A good  many 

are  run  by  the  directors  of  the  company, 
are  they  not? 

2517.  I expect  it  varies  from  company 

to  company. 1 am  sure  it  does. 

2518.  Chairman : Arising  out  of  some 
of  your  answers  to  Mr.  Bingen,  when  I 
was  asking  a question  on  the  desirability 
of  obtaining  the  shareholders’  consent 
before  any  substantial  issue  of  shares,  I 
understood  your  answer  to  be  to  the  effect 
that  you  thought  some  provision  to  this 
effect  would  be  desirable,  and  you  thought 
on  the  whole  that  any  such  provision 
should  go  in  the  articles  of  association 
rather  than  be  made  the  subject  of  statu- 
tory legislation.  Then  in  answer  to  Mr. 
Bingen  I think  you  were  contemplating  a 
legislative  provision — that  is  to  say,  pro- 
vision in  the  Act  itself  as  opposed  to  the 

articles. We  think  it  would  probably 

be  better  provided  in  the  Act,  my  Lord. 

Chairman : I am  much  obliged  to  you. 
I just  wanted  to  clear  that  up. 

2519.  Professor  Gower : .Could  I follow 
on  with  much  the  same  point?  In  con- 
nection with  issues  of  new  shares  I think 
you  said  in  reply  to  Mr.  Bingen  that,  in 
cases  other  than  pro  rata  offers  to  existing 
shareholders,  consent  of  the  shareholders 
should  be  required  where  the  issue  might 
affect  control.  Surely  there  is  more  in  it 
than  that.  Every  issue  of  more  equity 
shares  to  outsiders  dilutes  the  share  of  the 

equity  of  the  existing  shareholders. 

The  practice  is  to  make  a rights  issue 
nearly  every  time,  so  the  existing  share- 
holders get  a chance  of  subscribing.  I 
think  it  is  very  rarely  that  an  issue  is  made 
to  the  public. 


2520.  That  is  true,  but  taking  the  case 
of  an  issue  for  a non-cash  consideration — 
your  example  of  the  brewery  company. 
In  effect,  the  issue  of  these  shares  as 
ordinary  shares  to  the  hotel  you  bought 
reduced  the  share  of  the  equity  of  the 
existing  shareholders.  Therefore  it  is 
arguable  they  should  be  given  an  oppor- 
tunity of  consenting  even  although  the 
issue  of  the  shares  would  not  affect  the 

control  of  the  company. 1 think  we 

thought  of  it  as  a tiny  bargain. 

2521.  But  it  is  not  just  a question 
whether  it  is  so  substantial  that  it  will 
affect  control.  You  have  to  have  a 

narrower  definition. Yes,  we  thought 

10  per  cent,  probably  the  right  sort  of 
figure. 

2522.  In  my  ignorance  I am  afraid  I 
was  a little  surprised  when  you  said  that 
all  the  provincial  exchanges  had  identical 
regulations  to  the  London  Stock  Exchange 
in  respect  of  quotations  and  permission 
to  deal.  I thought  I saw  in  the  Press  that 
Birmingham  had  announced  that  they  were 
not  going  to  give  quotations  for  non- 
voting ordinary  shares.  That  is  not  the 
same  as  the  London  Stock  Exchange,  is 

it? In  actual  fact  I think  there  was 

such  an  outcry  that  I do  not  think  they 
have  brought  it  into  being.  I think  the 
tendency  is  to  frown  on  non- voting  shares, 
but  we  all  feel  that  it  is  a gradual  process. 
The  Institutions  have  rather  banded 
together  against  them  and  they  will  one 
day,  we  hope,  disappear. 

Mr.  Owen:  We  felt  that  the  proposed 
rule  at  Birmingham  should  have  come 
before  the  Council  of  Associated  Stock 
Exchanges.  It  was  a matter  of  policy 
which  should  not  have  been  decided  by 
one  of  the  constituent  exchanges. 

2523.  This  is  an  isolated  example,  is 

it? 1 should  think  so.  I do  not  know 

of  any  other. 

2524.  It  is  not  just  a question  of  having 
regulations  but  of  scrutinising  statements 
to  make  sure  they  comply  with  the  regu- 
lations not  only  to  the  letter  but  in  the 
spirit.  Have  your  smaller  provincial  ex- 
changes really  got  the  staff  to  do  this 

adequately? 1 do  not  think  they  have. 

We  get  quite  a lot  of  encouragement  from 
the  share  and  loan  department  in  London. 
I cannot  be  sure  of  this,  but  I think  a 
number  of  the  secretaries  do  communicate 
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with  London,  and  also  some  of  the  smaller 
ones  get  in  touch  with  the  secretaries  of 
the  larger  exchanges. 

2525.  I can  quite  see  if  the  shares  were 
also  going  to  be  quoted  in  London  they 
would  come  under  the  umbrella  of  that 
Stock  Exchange,  but  is  there  really  ade- 
quate scrutiny  in  the  other  cases  always  ? 

I should  have  thought  so.  I do  not 

think  they  have  very  many  issues  on  these 
smaller  exchanges.  One  or  two  smaller 
exchanges,  for  example,  practically  always 
come  to  Liverpool. 

2526.  This  leads  to  my  final  question. 
The  arrangements  in  the  Companies  Act 
for  authorising  and  prescribing  certain 
Stock  Exchanges  presupposes  of  course 
that  the  Board  of  Trade  is  in  a position 
to  know  what  goes  on  in  the  Stock 
Exchanges.  I rather  gathered  from  your 
evidence  that  in  fact  the  Board  of  Trade 
just  granted  a rubber  stamp  authorisation 
provided  that  the  Stock  Exchange  in 
question  had  the  right  number  of  members. 
Is  it  a fact  that  the  Board  of  Trade  really 
is  in  a position  to  know  what  is  happening 

in  the  provincial  Stock  Exchanges? 

In  that  particular  case  I think  yes,  because 
the  President  of  the  Council  of  Associated 
Stock  Exchanges  and  the  Secretary  visited 
Mr.  Marker  who  was  then  in  charge  Ox 
the  Insurance  and  Companies  Division  of 
the  Board  of  Trade,  and  I think  the  whole 
question  was  discussed  with  him  at  the 
time. 

2527.  They  may  have  known  in  1949, 
but  surely  the  Act  presupposes  that  the 
Board  of  Trade  keep  their  eye  on  the  ex- 
changes to  decide  whether  they  should 
continue  to  have  their  authorisation.  Does 
the  Board  of  Trade  send  somebody  round 

to  talk  to  you? No,  I think  they  just 

ask  for  a list  of  members  at  the  end  of 
February  each  year. 

2528.  In  other  words,  if,  as  you  sugges- 
ted, one  should  have  a rule  that  people 
should  not  be  allowed  to  deal  in  stocks 
and  shares  unless  they  were  a member  of 
a Stock  Exchange  authorised  by  the  Board 
of  Trade,  the  authorisation  would  not 

mean  a great  deal,  would  it? No,  but 

we  would  have  no  objection  to  a member 
of  the  Board  of  Trade  coming  along. 

Mr.  Ockleston : Could  we  put  it  this 
way  round?  We  are  much  more  vigilant 


and  have  much  more  at  stake  in  watching 
the  position  ourselves  than  any  Board  of 
Trade  person  could  ever  have. 

2529.  Yes,  but  I think  there  is  more  in 

it  than  that.  The  real  control  presumably 
is  exercised  by  the  exchanges  rather  than 
the  Board  of  Trade.  I suspect  it  just  is  not 
true  that  control  is  exercised  by  the  Board 
of  Trade. No,  it  is  not  true. 

2530.  Mrs.  Naylor : To  return  to  the 
question  of  scrutiny  of  an  application  for 
quotation  by  one  of  your  member  ex- 
changes, if  an  application  was  simul- 
taneously made  to  London  and  to  one  of 
your  exchanges  and  London  turned  it 
down,  would  one  of  your  exchanges  also 
turn  it  down  automatically?  In  other 
words,  could  the  rules  be  interpreted 

differently? Oh,  no.  We  work  in  very, 

very  close  touch.  We  would  not  dream 
of  passing  anything  that  London  turned 
down.  I would  say  that  in  reverse,  I hope, 
it  would  be  exactly  the  same. 

2531.  I would  like  to  go  back  to  the 
question  of  directors  dealing  short  term 
in  their  own  company’s  shares.  The 
Chairman  referred  to  the  fact  that  in  the 
United  States  profits  made  by  directors  on 
shares  bought  and  sold  within  six  months 
have  to  be  paid  over  to  the  company.  Do 
you  think  it  is  proper  for  directors  to  buy 
shares  in  their  own  company  and  sell 

them  within  six  months? No,  I think 

it  is  very  wrong.  But  it  would  be  very 
difficult  to  bring  in  a law  here  which 
prevented  it.  He  could  do  it  in  his 
cousin’s  name,  for  example,  and  nobody 
would  ever  know. 

2532.  They  might  not  know,  but  if 
there  were  sufficient  sanctions  as  deter- 
rents, if  there  were  a penalty  attached  if  it 

were  discovered,  it  might  deter  them? 

I do  not  know,  but  I would  say  if  the 
chairman  of  a board  of  directors  found 
out  that  that  had  been  happening  he 
would  be  very  angry  indeed. 

2533.  Yes,  I see. — —I  think  it  works 
pretty  well  now  on  the  whole  as  it  is. 

Mr.  Bingen:  Could  I make  a comment 
on  that?  Mr.  Ockleston  said,  quite 
naturally,  that  he  thought  it  was  very 
wrong  for  a director  to  buy  and  sell  shares 
within  six  months.  I would  agree  that  in 
principle  it  is  entirely  wrong  for  directors 
to  deal  with  knowledge — because  they 
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have  knowledge — but  to  suggest  they 
should  necessarily  be  culpable  raises  rather 
a difficult  question.  Suppose  a director 
of  a company  perfectly  properly  bought 
shares  with  funds  which  he  had  available 
— say,  £5,000 — and  then  suddenly  some 
member  of  his  family  got  into  trouble  and 
he  had  to  help  a relative,  and  that  was 
the  only  asset  he  had,  it  seems  to  me  a bit 
hard  under  the  circumstances,  when  he 
did  not  start  out  with  the  intention  of 
making  a short  term  profit,  that  he  should 
be  penalised. 

Mrs.  Naylor : He  would  not  be  losing 
the  original  investment,  of  course,  but 
only  any  profit  on  the  investment. 

Professor  Gower:  It  is  an  arbitrary  law, 
is  it  not,  but  it  seems  to  be  fairly  effective 
in  discouraging  what  these  gentlemen  felt 
to  be  improper. 

2534.  Mr.  Scott:  Could  I ask  a question 

about  the  objects  of  the  company?  Are 
you  referrring  to  quoted  companies  only 
when  you  say  the  small  investor  really 
ought  to  know  what  the  company  he  is 
investing  in  actually  does  ? Do  you  have 
quoted  companies  in  mind  or  are  you 
extending  it  to  the  whole  range  of  com- 
panies?  We  were  thinking  only  of 

quoted  companies. 

2535.  Is  it  the  fact  that  investors  to 
your  knowledge  have  shares  in  companies 
about  which  they  know  nothing — or 
rather  want  to  know  something,  but  cannot 
find  out?  Do  they  not  usually  buy  their 
shares  initially  on  the  advice  of  a stock- 
broker who  can  tell  them  what  the 
company  does  ? Is  there  a case  for  saying 
there  are  a lot  of  unhappy  investors  who 
have  not  the  faintest  idea  what  the  com- 
panies they  invest  in  do — and  care  very 

much,  if  that  is  so  ? No,  I think  most 

investors,  the  small  ones,  they  buy  on 
the  advice  of  a stockbroker,  or  a Sunday 
newspaper. 

2536.  Even  if  they  buy  on  the  advice  of 
a Sunday  paper  they  presumably  make  the 
purchase  through  a stockbroker  who 
might  encourage  or  dissuade  them,  and 
he  would  be  in  a position  to  tell  them 
what  the  company  did  if  they  wanted  to 

know. 1 may  be  wrong  but  personally 

I would  like  as  much  knowledge  as 
possible  to  be  available  to  everybody.  If 
full  information  is  readily  available  the 
investor  has  bought  the  shares  with  his 
eyes  open. 


2537.  Is  there  a danger  of  confusion 
between  giving  information  to  share- 
holders and  imposing  restrictions  on  a 
company  either  through  its  memorandum 
of  association  or  by  the  Act.  I think 
everybody  is  in  sympathy  with  the  idea 
that  full  information  should  be  given. 
Would  your  point  be  met  if  the  annual 
reports  of  the  company  gave  adequate 
information  about  the  company’s  activi- 
ties, rather  than  having  to  rely  on  some 
restrictive  provisions  in  the  memorandum 

of  association? Yes,  I am  all  for  as 

much  information  as  possible  being  given 
in  the  annual  report  about  the  activities 
of  the  company  and  so  on.  Most  of  that 
information  then  appears  on  the  Exchange 
Telegraph  card,  which  is  readily  available 
to  everybody. 

2538.  We  are  told  by  some  companies 

that  giving  full  information  about  what 
they  do  is  sometimes  detrimental  to  their 
interests.  For  example,  if  a company  is 
in  a manufacturing  business  and  does  also 
a certain  amount  of  wholesaling  some  of 
the  customers  might  be  angry  if  they 
knew  about  it.  Would  you  think  there 
should  be  an  exemption  from  having  to 
disclose  that  kind  of  information  in  such 
circumstances? 1 think  so. 

2539.  You  think  some  such  exemption 

would  be  reasonable? 1 think  so,  yes. 

2540.  Mr.  Mackinnon  : I wonder 

whether  you  could  let  us  have  some 
practical  information  about  the  quota- 
tions granted  on  each  of  the  22  provincial 
exchanges,  say,  back  over  the  last  five 
years — where  there  was  no  application 
for  a quotation  on  another  exchange.  It 
might  be  rather  interesting,  because  then 
we  could  see  the  nature  of  the  problem, 
for  example,  at  Cardiff  or  Newport  in 

isolation. Mr.  Owen:  Yes,  we  could 

do  that.  We  could  give  you  the  number 
of  such  quotations,  and  the  names  and 
capital  of  the  companies  involved,  for 
each  provincial  stock  exchange.* 

2541 . Chairman : There  is  just  one  other 
thing  I would  like  to  ask  you.  It  has  been 
pointed  out  that  one  of  your  affiliated 
exchanges  has  only  three  members,  and 
there  is  another  one  with  only  four.  A 
certain  amount  of  amalgamation  might  be 


* A summary  of  the  information  supplied 
is  printed  on  page  547. 
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desirable,  might  it  not? 1 think  the 

one  with  three  members  is  considering 
amalgamating  with  another  exchange. 

Mr.  Ockleston : We  personally  would 
like  the  smaller  exchanges  to  amalgamate 
or  to  join  the  Provincial  Brokers’  Stock 
Exchange.  It  would  strengthen  our 
organisation,  we  think,  and  would  help 
quite  a lot.  Some  of  our  exchanges  do 
not  even  publish  a weekly  list,  and  we 
think  they  perhaps  really  should  not  be  in 
our  organisation. 

Chairman : I see.  Thank  you. 

2542.  Professor  Gower : I believe  there 
is  a Stock  Exchange  at  Oldham  which 
does  quite  a good  business.  This  does 
not  appear  in  your  Association  at  all. 

Could  you  explain  that? Oldham 

allow  branch  offices  in  Burnley,  Rochdale 
and  Southport,  etc. — we  do  not.  They 
asked  to  join  the  Council  of  Associated 


Stock  Exchanges  on  two  occasions  but  the 
Council  turned  them  down.  I think 
eventually  they  will  become  individual 
members  of  the  Provincial  Brokers’  Stock 
Exchange. 

2543.  There  would  be  a certain  number 
of  companies  whose  shares  were  quoted 
there,  and  the  statistics  you  are  going  to 

give  us  would  not  bring  those  in. No, 

they  would  not. 

2544.  Could  you  get  that  information 

from  them,  do  you  think? We  could 

try,  we  could  ask.  It  is  cotton  mill  shares 
only,  I think. 

Chairman : Are  there  any  more  questions 
anyone  wants  to  ask?  Well,  gentlemen, 
I think  everybody  has  asked  you  the 
questions  which  have  occurred  to  them. 
We  are  very  much  obliged  to  you  for  your 
memorandum  and  for  coming  to  help  us 
this  morning.  Thank  you  very  much. 


{The  witnesses  withdrew) 
(Adjourned  until  2 p.m.) 


Mr.  Charles  Clore  and  Mr.  L.  Sainer  called  and  examined 


2545.  Chairman  : Good  afternoon, 

gentlemen.  We  are  very  much  obliged  to 
you  for  coming  here  to  talk  to  us  and  for 
sending  us  the  memorandum,  which  we 
have  all  read.  For  the  sake  of  the  record, 
we  have  before  us  Mr.  Charles  Clore  and 
Mr.  L.  Sainer,  who  is  Mr.  Charles  Clore’s 
solicitor.  Now,  Mr.  Clore,  you,  as  I 
think  everybody  knows,  have  had  very 
great  practical  experience  in  the  operation 
of  the  Company  Law  now  governed  by  the 
Companies  Act,  1948.  Would  it  be  right 
to  say  that  your  experience  has  expecially 
included  the  amalgamation  of  companies 
and  the  financing  of  purchases  of  pro- 
perty?  Mr.  Clore : Yes.  I think, 

however,  that  they  are  two  different  things. 
When  we  look  at  a company  we  do  not 
look  at  it  only  from  a property  angle;  I 
think  that  is  a misconception.  One  may 
have  a great  industrial  element,  which  is 
entirely  different  from  a property  com- 
pany. Naturally,  when  you  look  at  a 
company's  balance  sheet  you  look  at  the 
assets,  whether  they  are  fixed,  and  so  on, 
and  so  forth.  But  we  have  two  or  three 


different  caps.  We  might  look  at  a com- 
pany entirely  from  an  industrial  point  of 
view,  and  buy  an  industrial  company  to 
hold  and  develop,  and  not  for  resale. 
When  we  wear  our  other  cap,  as  a 
property  development  company,  we  look 
at  an  intended  purchase  from  a property 
angle.  But  these  two  things,  in  my 
humble  opinion,  are  entirely  different. 
The  public’s  idea  of  a take-over  bid — 
primarily  the  property  element  and  a 
quick  profit — is  entirely  wrong  as  far  as 
I am  concerned. 

2546.  Yes.  A number  of  points  arise 
out  of  your  memorandum.  To  start  with 
there  is  this.  I gather  that  you  are 
impressed,  as  I think  most  of  us  are,  with 
the  extraordinary  number  of  companies 
registered  under  the  Companies  Act  which 
is  now  in  existence,  and  the  extraordinary 
rate  at  which  new  companies  are  being 
formed  year  by  year.  You  would  agree 
that  that  is  a rather  remarkable  feature 
of  Company  Law,  would  you  not,  the 
popularity  of  the  limited  liability  system, 
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if  you  like  to  call  it  that? Oh,  yes,  I 

agree  entirely. 

2547.  And  you  make  an  interesting 

suggestion,  which  might  tend  to  limit 
what  one  might  call  the  irresponsible 
formation  of  companies? Yes. 

2548.  Your  suggestion  is  that  a mini- 

mum capital  contribution  might  be  made 
compulsory  on  the  formation  of  every 
company,  and  that  this  minimum  capital 
amount,  if  not  fully  paid  up  in  the  mean- 
time, should  be  the  liability  of  the  pro- 
moters of  the  company  in  the  event  of 
winding-up  ? Y es. 

2549.  The  Board  of  Trade  have  noted 
this  particular  expedient,  but  they  feel 
that  it  would  not  be  very  much  use 
because  it  could  easily  be  evaded.  Do 

you  think  it  could  easily  be  evaded? 

I think  that  it  could  be  controlled. 

2550.  The  actual  proposition  is,  if  I 
understand  it  aright,  that  the  signatories 
to  the  memorandum  of  association  of  a 
company  should  be  compelled  to  agree  to 
take  some  relatively  substantial  number 
of  shares  instead  of  the  pound  share  or 

the  shilling  share  as  at  present? 

Correct. 

2551.  How  do  you  deal  with  the  cases, 
which  are  not  uncommon,  where  the 
signatories  of  the  memorandum  are  two, 
or  it  may  be  seven,  typists  in  the  office  of 
the  solicitor  who  is  forming  the  company? 

They  would  not  be  able  to  do  so  in 

the  future. 

2552.  You  think  the  solicitor  would  not 

go  so  far  as  to  make  his  girls  each  under- 
take to  pay  £25? 1 agree — I cannot 

see  very  much  difficulty  in  altering  it  from 
as  it  stands  now  to,  say,  a £25  or  £50 
minimum,  or  even  more. 

2553.  Would  you  put  it  that  this  at  all 

events  would  be  some  deterrent  against 
people  rushing  into  limited  liability  over- 
night?  1 am  sure  it  would. 

2554.  Another  suggestion  has  been 
made  to  us,  and  that  is  that  the  minimum 
number  of  members  required  for  the 
formation  of  a company  might  be  in- 
creased—that  is  to  say,  instead  of  the  two 
which  are  now  sufficient  for  a private 
company  there  should  be  seven  or  eight 
members  in  all  cases.  Do  you  think  there 


would  be  any  use  in  that  as  a restrictive 
measure? Yes,  I do. 

2555.  Then,  on  the  other  hand,  as 
regards  numbers  we  have  had  suggestions 
that  a company  should  be  capable  of 
being  incorporated  with  only  one  member. 
That  tends  in  the  other  direction.  What 

do  you  think  of  that  suggestion? 1 do 

not  agree  with  that  at  all. 

2556.  Would  you  agree  where  it  was  a 
case  of  a holding  company  and  a wholly 

owned  subsidiary? Yes — if  it  was  a 

wholly  owned  subsidiary  of  the  parent. 

2557.  But  you  would  not  agree  to  any 
member  of  the  public  who  wanted  to 
form  a company  doing  it  all  by  himself, 

converting  himself  into  a company? 

No. 

2558.  Another  suggestion  is  that  every 

company,  public  or  private,  might  be 
required  to  have  two  directors.  Nominee 
shareholders,  it  is  put,  are  not  under  any 
obligation  to  anyone,  but  if  they  assume 
office  as  directors,  then  they  have  statu- 
tory responsibilities.  Do  you  think  that 
suggestion  might  be  worth  exploring  or 
considering? Yes,  I think  it  might. 

2559.  Then  there  is  another  possible 
method  of  restriction — or  it  is  put  as  a 
possible  method  of  restriction — which 
actually  comes  in  our  questionnaire  under 
a different  head.  That  head  is  the  classi- 
fication of  companies,  and  the  particular 
company  in  view  is  what  is  known  as  the 
exempt  private  company.  Those  com- 
panies, as  you  know,  have  certain  privi- 
leges. They  are  not  obliged  to  file  accounts 
with  the  Registrar,  they  are  not  obliged 
to  have  an  auditor  with  the  qualifications 
expected  in  the  ordinary  case,  and  there 
is  no  prohibition  in  their  case  of  making 
loans  to  directors.  Those,  I think,  are 
the  main  advantages  they  enjoy.  Now,  it 
is  put  that  these  privileges  ought  to  be 
withdrawn.  That  is  put  in  the  first  place 
I think  on  the  ground  that  anyone  who 
obtains  the  advantages  of  limited  liability 
ought  also  to  bear  the  disadvantages. 
What  would  be  your  view  ? I appreciate 
that  you  said  in  your  memorandum  that 
you  are  in  favour  of  the  retention  of  the 
exempt  private  company  as  the  only  kind 
of  private  company.  Do  you  maintain 

that  view  now? Mr.  Sainer : Our  view 

is  that  there  should  be  two  classes,  private 
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and  public.  The  private  companies  should 
be  exempt  and  the  public  companies 
should  be  public  with  full  balance  sheets 
and  disclosure.  Whether  they  are  quoted 
public  companies  or  not  quoted  is  im- 
material. So  that  one  would  have  a 
position  of  a family  private  company 
being  exempt,  but  a company  which  has 
more  than  a certain  number  of  members 
and  with  a wider  appeal  being  non- 
exempt whether  it  is  quoted  or  not. 

2560.  Yes,  but  do  you  know  that  of  all 
private  companies  I think  something  like 
80  per  cent,  are  exempt  private  companies 

now? Yes,  I do.  We  feel  they  should 

either  be  private  and  exempt  or  public  and 
non-exempt  and  there  should  not  be  the 
present  distinction,  in  private  companies, 
between  exempt  and  non-exempt. 

2561.  All  private  companies  should  be 
absolved  from  the  obligation  of  sending 
in  accounts,  and  they  should  all  be 
allowed  to  make  loans  to  their  directors  ? 
Yes. 

2562.  And  they  should  all  be  allowed 

to  have  their  accounts  audited  by  an 
auditor  who  has  not  the  full  qualifications 
required  by  the  Act? No.  All  com- 

panies should  have  a proper  audit  of 
accounts  by  a qualified  accountant,  though 
it  may  not  be  necessary  to  have  them 
filed. 

2563.  Why  should  they  not  have  to  file 

them  as  well? The  affairs  of  a private 

company  should  not  be  open  to  inspec- 
tion by  the  world  at  large. 

2564.  Well,  you  do  appreciate,  do  you 
not,  that  these  exempt  private  companies 
include  very  large  companies  indeed, 

really  big  concerns  ? Y es,  I do.  It  may 

be  expedient  to  make  provision  where 
there  are  more  than  a certain  number  of 
shareholders  that  the  company  is  a public 
company  and  therefore  not  an  exempt 
private  company.  At  the  moment  they 
are  rather  mixed.  Certain  private  com- 
panies are  not  exempt  because  they  do  not 
fall  within  the  technical  exemption  clause, 
and  large  companies  are  exempt  because 
they  are  technically  exempt,  but  in  the 
public  interest  it  may  not  be  proper  for 
them  to  be  exempt. 

2565.  We  have  had  evidence  from  such 
bodies  as  trade  protection  societies,  that 
they  do  attach  importance  to  the  filed 


balance  sheet  as  a ready  means  of  finding 
out  the  credit  worthiness  of  someone  with 

whom  their  client  proposes  to  deal. 

With  respect,  I would  not  say  that  a 
balance  sheet  was  always  a good  guide  of 
credit  worthiness. 

2566.  Well,  balance  sheet  and  profit  and 

loss  account. The  accounts  may  show 

a certain  position,  but  the  best  reference 
would  be  a bank. 

2567.  Yes,  there  are  other  means  of 

finding  out. Oh,  yes,  banks  and  trade 

sources. 

2568.  So  you  are  in  favour  of  the  con- 
tinuance of  the  exempt  private  company, 
and  you  would  let  the  non-exempt  private 
company  die  a natural  death  in  effect? 

Yes,  there  should  not  be  two  classes 

of  private  company. 

2569.  It  is  suggested  that  one  of  the 
advantages  of  the  abolition  of  exempt 
private  companies  is  that  it  would  dis- 
courage these  very  numerous  formations 

of  companies. 1 think  that  would  be 

covered  by  the  point  which  was  discussed 
earlier — that  is,  to  make  the  promoters 
of  the  company  personally  responsible  up 
to  a certain  extent.  This  would  eliminate 
the  small  one-man  company  with  £2 
capital  paid  up  which  is  able  to  get  credit 
or  enter  into  commitments  or  hold  itself 
out  as  being  a substantial  body;  it  is  small 
companies  of  that  kind  which  we  feel 
should  be  discouraged. 

2570.  Yes.  I think  we  might' pass  from 
that  point  now.  The  question  of  ultra 
vires  is  constantly  raised  before  us  by 
various  witnesses.  As  I understand  it  the 
line  you  take  there  is  that  you  should 
either  abolish  the  rule  altogether  and  let 
the  directors  do  what  they  like,  or  you 
should  adopt  some  means  of  limiting  the 
scope  of  the  objects  stated  in  the  memo- 
randum of  association.  And  you  suggest 
that  the  Registrar  might  be  given  wider 
powers,  or  exercise  more  widely  any 
powers  he  has  got,  to  see  that  the  objects 

are  stated  within  reasonable  limits? 

Yes. 

2571.  Has  this  occurred  to  you  as 
possibly  having  some  merit  as  a practical 
solution — I am  not  saying  it  has.  The 
suggestion  is  that  there  should  be  legisla- 
tion which  simply  validated  any  transac- 
tions as  between  the  company  and  a third 
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party  where  the  third  party  was  contract- 
ing bona  fide  transactions  and  the  only 
ground  for  holding  such  contract  invalid 
was  that  it  was  not  within  the  stated 

objects  of  the  company? 1 entirely 

agree  that  should  be  done,  because  a third 
party  should  not  be  concerned  to  enquire 
whether  a transaction  is  ultra  vires  or  not. 
That  is  really  an  expedient  mid-way 
between  the  two  extremes. 

2572.  It  is  a possible  way  of  dealing 

with  it. There  is  another  possibility. 

If  companies  are  clearly  divided  between 
private  companies — i.e.  really  _ private, 
exempt  companies — and  public  com- 
panies, whether  quoted  or  not,  the  ultra 
vires  rule  could  apply  to  the  latter  and  not 
to  the  former,  but  it  should  be  regulated 
in  some  way  or  another.  Our  feeling  is 
that  it  is  much  too  difficult  at  the  moment 
for  third  parties  concerned  to  find  whether 
or  not  a transaction  is  ultra  vires , and  that 
objects  can  be  changed  much  too  easily 
today. 

2573.  Do  you  agree  to  that,  Mr.  Clore? 
Mr.  Clore : Yes,  I do. 

2574.  Now,  Mr.  Clore,  the  next  point 
is  our  heading  5,  and  concerns  the  powers 
given  to  directors  and  the  degree  of  control 
retained  by  shareholders.  You  express 
the  view  in  your  memorandum  that  all  the 
matters  listed  under  heading  5 should 
require  the  sanction  of  the  company  in  a 
general  meeting  with  the  exception  of  the 
borrowing  of  money  in  the  ordinary 
course  of  business.  The  items  were  as 
follows:  a fundamental  change  in  the 
business  of  the  company;  disposal  of  the 
undertaking  and  the  assets  of  the  com- 
pany; the  issue  of  shares;  the  borrowing 
of  money  and  charging  property;  and  the 
lending  of  money  otherwise  than  in  the 
ordinary  course  of  business.  And  I think 
I am  right  in  saying  that  you  expressed 
the  view  that  all  these  matters  with  the 
exception  of  the  borrowing  of  money  in 
the  ordinary  course  of  business  should  be 
the  subject  of  the  sanction  of  the  share- 
holders in  general  meeting;  is  that  right? 
That  is  so. 

2575.  It  has  been  suggested  by  a 
number  of  witnesses  that  requirements  of 
that  sort  would  be  liable  to  handicap  the 
directors  in  carrying  out  the  business  of 
the  company  to  the  best  advantage.  It 
has  been  pointed  out  that  the  convening 


of  a general  meeting  in  itself  means 
publicity,  and  of  course  in  itself  it  also 
means  delay.  Speaking  with  all  your 
experience,  Mr.  Clore,  would  you  say  that 
provisions  of  this  sort  would  unduly 

handicap  the  director? No,  I do  not 

think  they  would,  except  in  the  case  of 
borrowing  money  and  charging  property 
in  the  ordinary  course  of  business.  But  I 
think  that  fundamental  changes  definitely 
should  be  done  with  the  concurrence  of 
the  shareholders. 

2576.  The  shareholders  should  say 

whether  or  not  they  are  to  be  made? 

Yes,  that  is  so. 

2577.  How  would  one  judge  the  funda- 

mental character  of  a particular  transac- 
tion?-  1 do  not  think  that  would  be 

too  difficult.  If  a company  changes  its 
activities — let  us  assume  they  were  engi- 
neers and  the  next  day  they  decide  to  be 
clothing  manufacturers,  I think  that  is  a 
complete  change  in  the  company’s 
activities. 

2578.  But  if  it  ran  electric  trams  and 
switched  overnight  to  motor  buses  that 

would  be  very  different,  would  it  not  ? 

I do  not  think  it  would  be  necessary  to 
convene  a meeting  on  that  because  that 
would  not  be  such  a complete  change  of 
activity. 

2579.  You  would  not  need  the  approval 

of  the  shareholders  in  that  case  because 
that  would  be  merely  a development  in 
the  company’s  business? That  is  so. 

2580.  But  when  one  speaks  of  these 
requirements,  if  imposed,  as  a handicap, 
one  does  have  in  mind  that  it  may  well  be 
that,  on  a sale  of  assets  from  one  company 
to  another,  the  company  proposing  to  buy 
them  might  be  given  only  a limited  time 
to  make  up  its  mind;  and  might  there  not 
be  a risk  in  some  cases  that  the  time 
might  be  overrun  and  the  bargain  lost? 

No,  if  the  agreement  was  made  in  the 

first  instance  subject  to  the  agreement  of 
the  shareholders  it  should  not  take  too 
long.  Some  of  these  conditions  are  really 
imposed  today  by  the  Stock  Exchange. 

2581.  Oh,  yes,  the  Stock  Exchange  of 
course  plays  a very  important  part  in  all 
these  questions.  I think  I appreciate  your 
answer  on  that.  Heading  6 is  about  the 
duties  of  directors  and  whether  anything 


(81567) 


521 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


D 


2 5th  November , 1960]  MR.  Charles  clore  and  mr.  l.  sainer 


[Continued 


more  should  be  done  in  effect  to  make 
them  appreciate  their  duties  and  carry 
them  out.  We  have  in  the  course  of  our 
investigation  had  a case  brought  to  our 
attention  where  a director — I think  he  was 
a managing  director — concerned  in  quite 
a group  of  companies  was  found  to  be 
unable  either  to  read  or  write.  If  you  get 
directors  of  that  quality  it  would  be  very 
difficult,  would  it  not,  to  make  them 

understand  their  duties? 1 do  not 

know.  He  might  have  been  a wonderful 
chairman,  or  he  might  have  been  a 
wonderful  tailor — I do  not  know.  It 
depends  on  his  other  capacities. 

2582.  So  we  cannot  condemn  a director 
necessarily  because  he  cannot  read  or 

write? 1 do  not  think  so.  He  might 

have  certain  technical  qualifications.  I 
once  knew  a very,  very  wonderful  farmer 
who  could  not  read  or  write,  but  people 
came  to  consult  him  from  all  over  the 
country. 

2583.  And  if  he  could  have  passed  one 
of  the  recognised  examinations  he  pro- 
bably would  have  gone  into  an  office 
somewhere  and  never  been  heard  of  again. 
That  is  so. 

2584.  You  say  the  directors’  duties 
should  be  more  clearly  defined.  That 
would  hardly  be  possible,  would  it,  as  a 

matter  of  legislation? It  would  be 

difficult. 

2585.  Do  you  think  it  would  be  useful 
if  the  Board  of  Trade  were  to  issue  a sort 
of  Directors’  Code,  like  the  Highway 

Code,  or  that  sort  of  thing? Mr. 

Sainer:  I would  think  that  would  be  the 
only  way  of  dealing  with  it. 

2586.  And  it  would  be  very  difficult  to 

make  such  a Code  binding? Yes,  I 

agree. 

2587.  Yes,  the  Code  would  be  in  the 
form  of  friendly  advice,  and  there  would 
be  an  endorsement  somewhere  no  doubt 
that  the  Board  of  Trade  were  not  respon- 
sible for  the  accuracy  of  its  contents ! I 
do  not  think  there  is  anything  really  I can 
usefully  take  up  on  that.  The  next  point 
which  has  been  made  the  subject  of  dis- 
cussion is  the  purchase  and  sale  by 
directors  of  shares  in  their  own  company, 
and  you  say  that  you  see  no  objection  to 

that  practice. Mr.  Clore:  Definitely 

not. 


2588.  What  is  put  on  the  other  side  is 
that  if  a director  buys  and  sells  shares  in 
his  own  company  and  makes  a profit 
thereby,  there  is  a risk  that  he  is  enabled 
to  do  that  by  inside  information  which  he 

gets  in  his  capacity  as  a director. Yes; 

I say  it  is  one  of  his  prerogatives  to  buy 
and  sell  shares  so  long  as  he  does  not 
abuse  inside  information  which  he  may 
have.  I see  no  reason  why  you  should 
prevent  a director  buying  or  selling  shares 
when  Mr.  Jones  and  Mrs.  Brown  who 
have  no  responsibilities  can  do  so.  Why 
should  they  be  able  to  buy  and  sell  and 
not  the  man  who  works  in  the  business  ? 
I cannot  see  that  myself.  But  of  course 
everything  in  moderation.  I suppose  it 
may  happen  that  some  parties  abuse  this. 
But  otherwise  I would  see  no  objection. 
I would  want  the  director  concerned  to 
disclose  what  he  is  doing.  You  can  look 
up  the  “ Wall  Street  Journal  ” any  day 
and  see  a whole  list  of  directors’  dealings. 
I cannot  see  there  should  be  any  restriction 
on  a director  dealing  in  his  own  shares  if 
he  wants  to.  I do  not  want  him  to  have 
information  which  Mr.  Jones  and  Mrs. 
Brown  have  not  got,  of  course,  but  pro- 
vided Mr.  Jones  and  Mrs.  Brown  have 
that  information  I have  no  objection. 

2589.  As  long  as  it  is  all  fair  and  above 
board,  so  to  speak,  you  think  it  is  all 

right? That  is  it,  if  the  whole  world 

knows  the  exact  position. 

2590.  That  answer  suggests  that  you 
would  probably  be  in  favour  of  the  con- 
tinuance of  the  register  of  directors’ 
dealings  in  the  company’s  shares  which  is 

imposed  by  section  195  of  the  Act. 

Yes. 

2591.  Would  you  agree  to  that  register 

being  open  at  all  times? That  is  the 

suggestion  we  have  made  in  our  memo- 
randum. 

2592.  Keep  it  open  like  the  register  of 
members,  so  anyone  can  see  it  by  and 
large  during  the  usual  business  hours? 
That  is  so. 

Mr.  Sainer : If  I may  say  so,  Mr. 
Chairman,  we  feel  that  the  present  legis- 
lation is  ineffective  because  the  register  is 
not  open  at  times  when  people  may  wish 
to  inspect  it.  It  is  only  open  for  a very 
limited  period  of  time.  We  have  found  on 
occasions  it  is  not  available  when  we  have 
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asked  for  it  during  the  stipulated  period 
of  time,  and  our  feeling  is  it  should  be 
open  at  all  times,  and  that  transactions 
in  the  company’s  shares  should  be  re- 
corded within  a specified  period  of  time 
after  they  have  taken  place.  In  my  ex- 
perience the  legislation  at  the  moment  is 
more  honoured  in  the  breach  than  in  its 
observance.  There  is  a widespread  view 
amongst  directors  that  if  they  hold  shares 
through  nominees  they  need  not  be 
recorded;  that  if  they  own  shares  as 
trustees  they  need  not  be  recorded;  and 
there  are  many  companies  today  who  have 
either  no  register  or  no  effective  register 
of  dealings  in  directors’  shares. 

2593.  That  is  a matter  of  enforcement 
of  the  law.  One  could  re-enact  it  I 

suppose  in  more  stringent  language. 1 

feel  it  would  become  more  effective  if  the 
register  was  dealt  with  in  exactly  the  same 
way  as  the  register  of  shareholders,  so 
that  it  was  up  to  date  within  a matter  of 
14  or  28  days  of  any  transaction  and  it  was 
always  available  for  inspection.  I am 
sorry — I think  Mr.  Clore  missed  part  of 
what  you  said  when  he  answered  your 
earlier  question.  He  did  not  wish  to 
suggest  that  directors  should  make  use  of 
confidential  information  to  make  money 
in  shares,  but  we  feel  there  is  no  objection 
to  directors  buying  and  selling  shares  in 
the  company;  otherwise  of  course  it  would 
mean  they  would  be  precluded  virtually 
from  holding  an  interest  in  the  company 
of  which  they  are  directors. 

2594.  Of  course  one  has  to  consider 
their  special  position.  They  are  in  a 

fiduciary  position  to  their  members. 

Yes.  If  there  is  this  complete  disclosure 
of  transactions  I think  that  would  prevent 
people  abusing  special  information  which 
may  reach  them  as  directors. 

2595.  I gather  that  you  would  be  in 
favour  of  a provision  requiring  a summary 
of  the  dealings  of  all  directors  in  the  year 
under  review  to  be  attached  to  the 
annual  report  by  the  directors  to  the 

shareholders? Either  that  or  perhaps 

better  still  a statement  of  the  directors’ 
interests  at  the  end  of  each  year  which 
people  could  compare  with  the  previous 
year. 

2596.  You  would  want  to  include 
details  of  all  transactions  in  the  shares? 
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1 think  that  might  be  rather  cumber- 
some and  too  complex  to  administer,  but 
I feel  that  if  there  were  a statement 
attached  to  the  accounts  showing  the 
shareholding  of  each  director  at  the 
beginning  and  at  the  end  of  the  year  that, 
coupled  with  a comprehensive  and  effec- 
tive register  of  such  transactions,  would 
serve  to  prevent  any  abuse  of  information. 

2597.  If  one  wanted  to  find  out  what 
the  directors  had  really  been  doing  one 
would  want  particulars  of  the  date  of  the 
transaction  and  the  price  and  whether  he 

made  a profit That  would  appear  in 

the  register. 

2598.  You  would  get  that  out  of  the 
register.  But  the  suggestion  has  been 
made  to  us  that  such  dealings  might  be 
brought  to  the  notice  of  the  shareholders 
if  there  was  a note  of  them  in  the  annual 

report. 1 do  not  think  one  can  go  so 

far  as  to  put  in  the  annual  report  a note 
of  every  transaction  or  the  profit  or  loss 
which  the  individual  directors  may  have 
suffered  in  the  shares,  because  it  might 
well  be  misleading  and  unfair.  The  direc- 
tor may  have  sold  in  good  faith  at  one 
period  of  time  and  many  months  after- 
wards the  shares  might  have  gone  up  or 
down  considerably  and  it  would  seem  he 
had  made  some  special  profit.  If  his 
holding  in  the  company  were  disclosed 
anyone  could  then  examine  the  register 
and  see  precisely  when  the  profit  was  made. 

2599.  Yes,  I follow  your  point.  Passing 
to  another  topic,  the  question  of  the  pro- 
tection of  minorities,  it  has  been  put  to 
us  that  minorities  are  handicapped  in 
making  out  a prima  facie  case  for  appoint- 
ing an  inspector,  and  also  for  relief  under 
section  210,  because  they  have  not  got 
access  to  the  books  and  documents  of  the 
company  which  may  contain  the  informa- 
tion they  want  for  the  purpose  of  sub- 
stantiating their  claim.  What  would  be 
your  view  of  a provision  that  some  speci- 
fied minority  of  shareholders  could  claim 

the  right  to  inspect  such  books? 1 

think  that  might  encourage  troublemakers 
to  get  together  and  harass  directors  for 
various  reasons  which  they  might  feel 
appropriate.  Our  feeling  is  that  the 
powers  of  the  Board  of  Trade  ought 
to  be  extended.  Upon  some  prima  facie 
case  being  made  the  Board  of  Trade 
should  have  liberty  to  call  for  the  books 
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or  appoint  an  inspector  without  any 
publicity  of  the  appointment,  which 
always  causes  difficulty  to  a company.  I 
also  feel  that  the  Court  should  have  much 
wider  powers,  but  again  one  would  have 
to  protect  companies  from  wildcat  attacks 
and  that  might  be  done  by  legislation  to 
the  effect  that  no  petition  under  section 
210  could  be  presented  without  the  con- 
sent of  a Judge  in  Chambers,  who  would 
then  be  able  to  deal  with  the  matter  in 
camera  and  decide  on  the  evidence  avail- 
able whether  there  was  a prima  facie  case. 

2600.  Then  it  would  be  right  to  say  as 

regards  the  actual  question  I was  raising, 
that  you  think  it  would  be  dangerous  to 
give  minority  shareholders  the  right  to  go 
and  look  at  the  company’s  books  and 
documents,  being  books  and  documents 
not  normally  open  to  shareholders,  and 
that  any  such  measure  as  that  ought  to  be 
done  under  the  aegis  of  the  Board  of 
Trade  through  one  of  its  inspectors  or  by 
the  Court  sitting  in  camera , at  all  events 
until  it  can  be  decided  whether  there  is  a 
prima  facie  case  or  not? 1 agree. 

2601.  Do  you  agree,  Mr.  Clore  ? 

Mr.  Clore : Yes,  I agree. 

2602.  I am  not  sure  what  your  view  is 
about  disclosure  of  beneficial  interests. 
How  far  do  you  think,  Mr.  Clore,  a share- 
holder ought  to  be  required  to  disclose  to 
the  directors  of  his  company  his  beneficial 

interest? We  think  they  all  should  be 

so  required. 

2603.  You  do  not  see  any  practical 

difficulties  in  the  way? No,  I do  not 

think  so. 

2604.  Because  it  is  said  that  in  any 
sizeable  company  the  work  of  recording 
these  beneficial  interests  would  be  very 

large  indeed. Mr.  Sainer : I do  not 

think  we  have  in  mind  that  a register 
should  be  kept  showing  all  beneficial 
interests,  but  that  the  company  could,  if 
for  good  reason  it  decided  so  to  do, 
require  any  shareholder  to  disclose 
whether  he  held  the  shares  for  his  own 
beneficial  account,  and  if  not  for  whom. 

2605.  The  company  would  be  able  to 
require  the  registered  holder  to  disclose 
any  beneficial  interests  of  other  people? 

Yes,  if  it  found  a large  holding 

building  up  in  one  name  it  could,  if  it  felt 


proper,  ask  for  disclosure.  One  might 
find  a company  having  a competitor 
building  up  an  interest,  and  of  course  that 
brings  up  the  point  of  the  right  of  some 
specified  minority  to  investigate  your 
books.  It  would  be  most  dangerous  if  a 
competitor  could  build  up  a holding  of 
10  per  cent,  in  a company  and  then  have  a 
roving  commission  through  its  books. 

2606.  But  what  you  would  actually  do 

on  this  question  is  to  empower  the  direc- 
tors, not  compel  them  but  empower  them, 
if  it  appeared  to  them  that  somebody  was 
operating  on  behalf  of  a beneficial  owner 
other  than  himself,  to  ask  him  what  the 
true  position  was? Yes. 

2607.  And  do  you  think  it  would  be 
possible  to  make  the  operation  easier  if 
the  disclosure  were  confined  in  the  first 
instance  to  the  question  of  aye  or  no,  does 
he  hold  beneficially  or  not  for  somebody 
else,  without  specifying  the  particulars  of 

the  trust? 1 think  it  would  be  a very 

good  thing  if  they  could  ask  the  question 
first  and  then  if  necessary  ask  for  the 
names  and  addresses  of  the  beneficial 
owners. 

2608 . Having  got  that  far  the  time  might 
be  ripe  for  inviting  the  inspector  to  come 

in. Really  it  would  work  the  other 

way,  it  is  the  owner  of  the  holding  in  the 
shares  who  is  asked  to  disclose  his 
identity. 

2609.  The  Board  of  Trade  can  empower 
an  inspector  to  investigate  the  ownership 

of  shares. That  is  quite  so.  At  the 

moment  the  powers  to  ask  for  disclosure 
of  beneficial  interest  are  vested  in  the 
Board  of  Trade  and  the  Inland  Revenue, 
not  in  the  company  itself,  although  I 
think  that  where  there  are  restrictions  on 
the  holding  of  shares  by  foreigners  the 
companies  concerned  do  in  fact  ask  for 
disclosure  of  beneficial  interests.  They 
have  no  power  to  compel  it  but  they  do 
ask,  and  they  are  entitled  to  refuse  to 
register  the  holding  unless  the  information 
is  given. 

2610.  Perhaps  we  can  pass  from  that. 
It  is  obviously  a very  difficult  question. 
Then  there  is  this  suggestion  as  regards 
carrying  on  business  through  subsidiaries, 
Mr.  Clore.  The  suggestion  is  that  where 
a holding  company  carries  on  business 
through  subsidiaries  its  accounts  should 
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include  a statement  of  the  names  of 

the  subsidiary  companies. Mr.  Clore : 

That  is  quite  all  right. 

2611.  You  see  no  objection  to  that? 
No. 

2612.  It  is  suggested  by  some  people 
that  a provision  to  that  effect  might  be 
prejudicial  to  particular  companies,  be- 
cause it  would  be  better  for  them,  for  one 
reason  or  another,  not  to  let  it  be  known 
that  the  AB  Company  was  the  same 

company  as  the  XYZ  Company. Y es, 

I appreciate  that. 

Mr.  Sainer : Our  feeling  is  that  it  may  be 
better  from  the  point  of  view  of  that 
particular  company’s  business  activities, 
but  not  in  the  general  public  interest. 

2613.  So  again  there  is  an  argument. 

Some  people  say  it  is  not  contrary  to  the 
public  interest  to  conceal  such  connec- 
tions.  That  must  depend  on  the  cir- 

cumstances of  each  case,  but  one  would 
not  want  two  companies  which  are  in  fact 
owned  by  the  same  company,  to  be 
thought  to  be  in  competition  with  one 
another.  Provision  could  be  made  for  the 
Board  of  Trade  to  exempt  any  company 
in  special  circumstances. 

2614.  The  next  point  I would  like  to 
ask  about  is  this.  You  say,  I think,  that 
where  somebody  makes  an  offer  for  all 
the  shares  in  a company,  or  for  all  a 
particular  class  of  shares,  and  he  gets  50 
per  cent.,  then  the  outstanding  50  per  cent, 
should  be  able  to  compel  him  to  buy  their 
shares.  Would  you  make  it  work  both 
ways?  Supposing  the  offeror  gets  50 
per  cent.,  it  might  be  a little  unfair,  might 
it  not,  if  the  holders  of  the  outstanding 
50  per  cent,  could  compel  him  to  buy 
them  out  but  he  could  not  compel  them 

to  sell  out? Mr.  Clore : It  would  not 

work  both  ways  and  I do  not  think  that 
would  be  unfair. 

2615.  Would  not  that  rather  put  a stop 
to  people  making  bids  for  all  the  shares 
in  companies  if  they  might  only  get  50 

per  cent.? 1 object  to  people  making 

bids  for  a limited  interest  in  companies. 
If  they  make  a bid  for  any  company  they 
should  make  a bid  for  1 00  per  cent. 

2616.  No  one  should  be  allowed  to  bid 

for  50  per  cent.  It  ought  to  be  100  per 
cent,  or  nothing? That  is  so. 


2617.  If  the  man  did  acquire  50  per 

cent.,  then  the  holders  of  the  outstanding 
50  per  cent,  should  be  able  to  say  “ You 
must  buy  our  shares  as  well  ”? Yes. 

2618.  Mrs.  Naylor : What  would  happen 
if  he  succeeded  in  buying  50  per  cent,  in 
the  market?  He  would  then  have  got 

50  per  cent,  of  control. I think  that 

would  be  different,  he  has  not  offered  to 
buy  the  whole  capital. 

2619.  Chairman : Have  you  any  views, 
Mr.  Clore,  about  the  setting  up  in  this 
country  of  a body  like  the  Securities  and 
Exchange  Commission  in  the  United 

States? 1 do  not  think  a Securities  and 

Exchange  Commission  is  necessary  in  this 
country.  I think  we  have  got  adequate 
control  by  the  Stock  Exchange.  From 
time  to  time,  of  course,  they  can  amend 
their  requirements  for  quotation.  I have 
found  in  America  that  they  have  a tremen- 
dous amount  of  restrictions  and  condi- 
tions, and  the  prospectus  is  very  thick, 
but  I see  things  happening  in  America 
which  do  not  and  could  not  happen  in 
this  country. 

2620.  So  you  think  that  our  system  on 

the  whole  is  preferable? 1 think  so. 

2621 . Those  are  all  the  questions  I have. 

I think  some  other  members  of  the  Com- 
mittee may  like  to  ask  questions. Mr. 

Sainer  has  just  suggested  that  he  thinks 
the  Board  of  Trade  might  have  more 
power  from  time  to  time  in  various  com- 
pany matters. 

2622.  I think  everybody  has  agreed  to 
that  to  some  extent,  but  it  is  one  thing  to 
give  powers  and  another  to  enforce  them. 
There  is  no  doubt,  of  course,  that  the 
Board  of  Trade’s  jurisdiction,  extending 
as  it  does  to  these  thousands  and  thousands 
of  companies,  makes  it  a very  difficult 
matter  to  enforce  the  law  as  quickly  as 

might  be  desirable. Mr.  Sainer:  I 

think,  if  the  Board  of  Trade’s  powers  and 
personnel  were  strengthened,  then  the 
Board  of  Trade  plus  the  Stock  Exchange 
would  be  preferable  to  a system  such  as 
the  S.E.C.  in  the  United  States. 

2623.  Mr.  Smith:  In  paragraph  11  of 
your  memorandum,  on  disclosure  of 
ownership  and  control,  you  make  the 
point  that  the  company  should  in  certain 
circumstances  be  entitled  to  seek  disclo- 
sure. Could  you  tell  me  why  you  would 
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restrict  this  power  to  the  company,  and 
why  you  would  not  carry  this  to  the  point 
of  the  entitlement  of  the  public  and  the 
employees  in  an  industry  to  have  know- 
ledge of  ownership? Mr.  Clore : There 

are  certain  cases,  I suppose,  where  privacy 
is  reasonable.  I do  not  think  it  is  necessary 
to  go  as  far  as  you  have  suggested,  though 
it  does  not  matter,  really,  if  everybody 
knows  that  Mr.  Brown  has  x percentage 
of  the  shares  of  a company.  I have  no 
very  strong  views.  Either  we  have  the 
right  to  own  things  or  we  do  not  have  it, 
and  if  we  have  the  right  to  own  things  why 
not  tell  the  world. 

2624.  That  is  rather  what  I am  saying, 
but  I did  not  think  you  were  saying  it.  I 
was  particularly  interested  to  know 
whether  you  agreed  with  me  that  a com- 
pany and  the  directors  have  responsibili- 
ties not  only  to  shareholders  but  to  work- 
people, and  that  workpeople  have  an 
entitlement  also  to  know  for  whom  they 
are  working  and  what  are  the  general 
policies  to  which  they  are  working.— — I 
do  not  know  whether  the  workpeople  are 
particularly  interested  in  that. 

2625.  I am  seeking  your  views,  of 
course,  and  not  intending  to  put  mine. 
That  rather  leads  me  to  my  other  question. 
On  take-over  bids,  it  has  been  suggested 
that  the  offeror  ought  to  make  known  his 
intentions  about  the  company  that  he  is 
bidding  for,  and  this  again  has  a special 
interest  so  far  as  workpeople  in  an 

industry  are  concerned. 1 entirely 

agree  with  that.  A bidder  should  disclose 
his  identity  and  intentions. 

Mr.  Smith:  This  does  not  come  out  in 
your  memorandum  which,  like  most  of 
the  memoranda  we  have  had,  is  much 
more  concerned  with  the  shareholder  and 
limited  to  the  shareholder. 

2626.  Mr.  Scott:  On  the  question  of 
ultra  vires — and  the  objects  specified  in 
the  memorandum— in  whose  interest  do 
you  suggest  there  should  be  some  tighten- 
ing up  of  the  businesses  that  a company 
can  carry  on — the  shareholders,  the 
creditors,  or  anybody  who  is  dealing  with 

the  company? The  shareholders,  I 

think. 

2627.  That  is  a measure  you  suggest  for 
protecting  the  shareholders,  so  that  the 
directors  cannot  carry  on  a business  which 


the  shareholders  do  not  know  about? 

That  is  so. 

2628.  In  paragraph  5 of  your  memoran- 

dum you  say  that  inter  alia  the  issue  of 
shares  and,  I suppose,  the  creation  and 
issue  of  debenture  stock  should  not  be 
carried  out  by  the  directors  without  the 
sanction  of  a resolution  of  the  share- 
holders.  That  is  the  position. 

2629.  So  you  say  the  directors  should 
have  no  power  to  issue  unissued  shares  in 
any  circumstances,  without  the  consent  of 

the  shareholders? Mr.  Sainer:  We 

feel  that  the  creation  of  new  share  capital 
should  only  be  made  for  specific  purposes. 
In  other  words,  the  practice  of  having  a 
large  number  of  unissued  shares  at  the 
free  disposal  of  directors  should  be 
restricted. 

2630.  You  would  not  allow  them  to 

issue  any  shares  which  were  authorised  by 
the  company,  without  a specific  additional 
authorisation  by  the  shareholders  when 
they  wanted  to  do  so  ? Or  a confirma- 

tion of  the  proposal. 

2631.  You  think  that  would  be  a good 
idea.  Do  you  think  there  is  any  particular 
mischief  which  is  at  present  there  and 

which  ought  to  be  stopped? This  may 

be  linked  up  with  the  ultra  vires  point,  but 
the  mischief  is,  of  course,  that  the  direc- 
tors may  buy  businesses  with  large 
numbers  of  unissued  shares,  which  they 
have  no  mandate  from  the  shareholders 
to  do,  and  which  has  nothing  to  do  with 
the  company’s  activities. 

2632.  Supposing  it  had  something  to 
do  with  the  company’s  activities? — -If 
it  had,  I think  that  would  be  part  of  the 
directors’  powers  of  operation,  but  I feel 
these  things  must  be  linked  up  one  with 
the  other.  If  you  give  to  directors  wide 
powers,  then  I think  they  should  be 
restricted  in  the  issue  of  capital.  If  their 
powers  are  narrow,  then  the  question  of 
the  issue  of  capital,  of  course,  is  not  as 
important  because  they  are  controlled 
from  another  source.  The  mischief  that 
we  mean  to  prevent  is  that  a shareholder 
finds  himself  in  an  entirely  new  business, 
other  than  that  into  which  he  put  his 
money  in  the  first  place,  and  with  no 
power  to  say  aye  or  no. 

2633.  Sir  George  Erskine:  What  about 

the  ordinary  rights  issues? If  it  is  a 
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rights  issue  for  cash,  the  shareholder  has 
a right  to  subscribe  or  not,  and  of  course 
the  increase  of  capital  usually  has  to  be 
authorised.  The  difficulty  here  stems 
from  the  power  of  the  directors.  There 
is  no  harm  in  directors  issuing  shares  for 
the  expansion  of  the  business  of  the  com- 
pany, but  it  is  wrong  for  the  directors  to 
ask  a company  in  general  meeting  to 
authorise  an  enormous  block  of  unissued 
shares  and  then  to  use  them  for  something 
which  the  shareholders  may  or  may  not 
approve.  The  point  is  partly  covered  at 
the  moment  by  the  Stock  Exchange,  which 
will  not  give  permission  to  deal  in  the 
issue  of  shares  for  another  business,  unless 
full  details  are  given. 

2634.  Mr.  Scott : There  is  rather  a 
difference  between  giving  full  details  after 
you  have  done  it,  as  compared  with  getting 
the  previous  consent  of  your  shareholders. 

1 agree.  I think  that  that  presents 

the  difficulty.  At  least,  the  Stock  Ex- 
change enforces  the  giving  of  information 
on  that  score,  but  I do  feel  that  the  com- 
pany should  not  have  authorised  capital 
unissued,  which  is  available  to  be  issued 
at  the  discretion  of  the  directors. 

2635.  Mr.  Althaus : Referring  to  Mr. 

Scott’s  point,  there  is  still  a further  sanc- 
tion that  the  Stock  Exchange  might  refuse 
a quotation  for  these  shares  if  they  were 
not  satisfied,  and  you  might  regard  that  as 
an  additional  safeguard.  As  Mr.  Scott 
says,  it  is  one  thing  for  the  directors  of  a 
company  to  say  what  they  have  done 
afterwards,  and  it  is  another  thing  to  get 
permission  to  do  it.  But  in  any  event  it 
must  clearly  be  important,  where  shares 
are  being  issued  in  respect  of  an  acquisi- 
tion that  there  should  be  a quotation  for 
them? Yes. 

2636.  Mr.  Scott:  You  would  also  go 
further,  would  you  not,  and  say  that  the 
consent  of  the  shareholders  should  also 
be  required  for  the  creation  and  issue  of 

debenture  stock? Unless  it  was  within 

the  normal  borrowing  powers  of  the 
company;  that  is  for  borrowing  in  the 
ordinary  course  of  the  business.  We 
clearly  made  an  exception  for  the  latter. 

2637.  On  take-over  bids,  you  say  that 
any  acceptances,  notwithstanding  any 
agreement  to  the  contrary,  should  be 
capable  of  being  withdrawn  by  the 
acceptor.  I cannot  just  see  why  that  is 


regarded  as  a good  and  sensible  sugges- 
tion. There  may  be  some  reason  which  I 

have  not  followed. There  is  a tendency 

at  the  moment  to  make  acceptances  irre- 
vocable, so  that  the  shareholder,  to  whom 
the  offer  is  addressed,  is  bound  by  his 
acceptance,  but  the  offeror  is  not  bound 
because  he  still  has  the  option  to  go  on  if 
the  other  conditions  are  fulfilled,  or  with- 
draw. If  another  offer  comes  along,  very 
often  difficulties  arise  from  the  fact  that 
shareholders  want  to  accept  the  better 
offer.  I think  there  should  be  a time  limit 
in  which  they  can  withdraw  or  proceed. 

2638.  Do  you  think  it  right  for  an 

acceptor  to  be  able  to  say  “ I accept  your 
offer  ”,  and  then  afterwards  to  be  able  to 
say  “ Never  mind  that  I said  I would 
accept — I do  not  now  accept  ” ? Does  it 
not  put  the  offeror  in  a difficulty,  if  he 
does  not  know  if  people  are  going  to 
change  their  minds? If  our  recom- 

mendation were  adopted  he  would  know 
within  seven  days  of  his  closing  date. 

2639.  The  closing  date  might  depend  on 

the  number  of  acceptances. There  are 

difficulties,  but  I do  feel  a person  accepting 
a conditional  offer  is  entitled  to  have  the 
opportunity  of  withdrawing  his  offer  if  he 
so  desires. 

2640.  Mr.  Mackinnon:  This  point 

would  be  met,  surely,  if  the  closing  date 
for  the  purpose  of  any  such  provision  was 
the  first  closing  date  given,  and  not  the 

extended  date. Yes,  I think  it  would 

have  to  be  provided  that  an  acceptance 
would  become  unconditional  within  seven 
days  of  the  first  closing  date. 

2641.  Mr.  Scott:  It  would  prevent 
people  entering  into  a contract.  It  would 
be  declared  by  law  that  although  they  had 
entered  into  a contract  it  was  not  binding. 

It  is  not  really  a contract.  It  is  really 

in  law  an  offer  to  sell  his  shares  subject  to 
certain  conditions,  which  the  offeror  may 
not  accept. 

2642.  I do  not  think  so,  with  respect. 
If  it  is  conditional  on  90  per  cent.,  then 
after  that  the  offeror  has  got  to  go  ahead. 

He  is  bound,  but  he  is  only  bound  by 

a 90  per  cent,  acceptance  on  his  closing 
date.  But  he  always  reserves  the  right  to 
extend  the  date,  to  accept  a lesser  percent- 
age, and  on  many  occasions  other  con- 
ditions are  also  put  in.  I do  agree  that  if 


527 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


25 th  November , 1960]  mr.  charles  clore  and  mr.  l.  sainer 


[Continued 


he  has  90  per  cent,  he  is  bound  by  it,  and 
that  is  the  end  of  it. 

2643.  Mrs.  Naylor : Could  we  know 
more  about  your  thoughts  in  connection 
with  strengthening  the  Board  of  Trade’s 
powers  ? In  what  particular  field  do  you 
think  these  powers  need  strengthening? 
Is  it  with  regard  to  the  issue  of  shares, 
dealing  in  shares,  or  the  conduct  of 

companies’  business? In  the  conduct 

of  companies’  business.  They  should 
have  much  wider  powers  to  either  appoint 
one  of  their  own  officials,  or  an  outside 
accountant  or  lawyer,  to  investigate  a 
company’s  affairs  or  a particular  aspect  of 
them,  and  this  without  an  official  an- 
nouncement and  without  publicity, 
because  that  is  the  thing  which  damages  a 
company.  But  I see  no  reason  why,  upon 
proper  information  or  evidence,  the  Board 
of  Trade  should  not  appoint  an  individual 
to  investigate  certain  aspects  of  a com- 
pany’s activities  and  report,  and  then  the 
Board  of  Trade  would  have  the  power 
either  to  publish  the  report  or  to  do 
nothing  more;  or  to  announce  either  a 
wider  investigation  or  take  whatever  other 
steps  may  be  necessary  in  the  circum- 
stances of  the  case. 

2644.  Mr.  Mackinnon : Going  back  to 
the  question  we  were  discussing  a moment 
or  two  ago,  about  revocation  of  accept- 
ances up  to  seven  days  of  the  closing  date, 
what  you  have  in  mind  I suppose  is  the 
case  of  a further  offer  coming  along,  the 
first  offer  having  been  accepted  by  rather 
precipitate  people,  and  the  offeror  being 
able  to  pick  up  those  shares  at  what  in 
fact  is  going  to  prove  a very  cheap  price 
compared  with  the  subsequent  offer  that 

comes  along? That  is  one  point  which 

arises. 

2645.  You  are  seeking  to  do  justice 
to  the  unfortunate  victim  of  his  own 

precipitate  conduct  on  the  offer? 

Exactly. 

2646.  As  regards  disclosure  of  beneficial 
interests,  would  I be  right  in  thinking  that 
what  you  had  in  mind  was  this,  that  the 
company  should  have  the  right  to  call  for 
disclosure  of  the  information  in  the  first 
instance  and  pursue  it,  and  then  it  would 
get  the  alleged  nominee’s  story  on  the 
matter;  and  if  necessary  it  could  go  on 
and  proceed  to  the  next  stage  of  getting 
the  Board  of  Trade  to  investigate  the  thing 


more  fully,  which  they  could  do  on  oath? 
If  it  was  necessary. 

2647.  So  that  the  two  are  not  mutually 

exclusive;  one  amplifies  the  other? . 

The  beneficial  ownership  of  shares  is  a 
matter  very  much  to  the  heart  of  the 
company — to  know  who  are  the  real 
owners  of  the  shares—and  it  does  seem 
strange  that  the  Board  of  Trade  and 
Inland  Revenue  have  the  power  to  inquire, 
but  the  company  itself  has  not. 

2648.  I did  not  quite  follow  your 
answer.  Are  you  saying  that  such  infor- 
mation should  or  should  not  be  made 

public? 1 do  not  think  that  it  should 

be  made  public. 

2649.  You  would  merely  say  that  it  is 
right  for  a company  to  know  its  own 
shareholders,  and  it  is  a matter  in  which 
the  public  interest  is  concerned,  but  there 
should  be  no  record  of  the  result  and  no 
power  for  the  local  union  or  anybody  else 

to  make  the  same  sort  of  enquiry? 1 

do  not  think  it  is  a matter  of  public  interest 
in  the  first  instance.  It  is  certainly  a 
matter  of  interest  to  the  company  itself  to 
know  who  are  the  beneficial  owners  of  its 
shares.  But  I also  think  the  ownership  of 
shares,  as  Mr.  Clore  said,  is  a private 
matter  concerning  the  owner.  There  may 
be  circumstances  in  which  the  information 
is  of  public  interest,  warranting  either 
publication  or  advice  to  the  Board  of 
Trade  or  other  public  statement,  which 
could  be  in  the  report  or  in  the  Chairman’s 
statement  in  the  accounts.  I would  not 
like  to  say  precisely  in  what  circumstances 
publication  would  be  appropriate,  but  in 
the  first  instance  I think  the  company 
itself  ought  to  have  the  power  to  know 
who  are  the  beneficial  owners  of  those 
shares. 

2650.  Supposing  a company  wishes  to 
issue  shares  for  cash.  Is  it  your  view  that 
all  offers  should  go  to  the  existing  share- 
holders ? Should  they  be  given  by  statute 
the  right  to  have  the  first  take  of  those 

shares? 1 think  so.  It  could  be  dealt 

with  in  this  way — that  all  new  shares  to  be 
issued  for  cash  should  in  the  first  instance 
be  offered  to  the  shareholders  unless  the 
shareholders  in  general  meeting  should 
otherwise  decide.  So  that  if  there  were  a 
comparatively  small  number  which  had  to 
be  issued  for  a particular  business  reason, 
or  which  could  not  be  conveniently 
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allotted  to  shareholders,  all  that  is  needed 
is  a meeting  with  an  explanation  as  to  why 
it  is  necessary  for  this  to  be  done. 

265 1 . But  you  would  contemplate  going 
to  the  shareholders,  even  over  a small  cash 

issue  of  a few  thousand  shares? It 

might  not  be  expedient  to  offer  them  to 
the  shareholders,  but  the  way  in  which  it 
would  be  done  then  would  be  to  ask  the 
shareholders  to  pass  a resolution  author- 
ising an  issue  in  a particular  way. 

2652.  That  would  be  something  that 

you  would  require  by  statute,  that  the 
consent  should  be  ad  hoc  to  the  issue  and 
that  the  shareholders  should  not  be  asked 
to  give  blanket  permission  for  500,000 
shares  to  be  issued  at  the  discretion  of  the 
directors?  It  should  be  in  the  form  of 
500,000  shares  to  be  issued  for  the  pur- 
chase of  business  X or  business  Y ? 

This  point,  of  course,  would  really  only 
apply  to  a public  company,  and  I feel  that 
this  could  be  dealt  with  by  the  Stock 
Exchange  requiring  the  articles  of  asso- 
ciation to  be  drawn  in  a form  to  deal  with 
this  matter,  rather  than  by  legislation. 

2653.  Professor  Gower : Are  you  saying 
this  would  only  be  a matter  of  concern  to 
a public  company?  It  might  apply  to  a 
private  one  where  there  was  no  control  by 

the  Stock  Exchange  at  all. If  it  is  a 

private  company,  it  is  dealt  with  by  its 
own  articles  and  its  own  internal  arrange- 
ments. I do  not  think  that  this  point 
would  arise  in  any  force,  so  far  as  a private 
company  was  concerned.  I think  Mr. 
Mackinnon’s  point  concerns  the  case 
where  the  directors  of  a public  company 
issue  a block  of  shares  to  a third  party, 
rather  than  to  their  own  shareholders. 

2654.  Mr.  Mackinnon : You  say  it 

should  be  provided  in  the  articles — and 
then,  if  they  seek  to  alter  the  articles, 
they  will  immediately  have  to  satisfy  the 
Stock  Exchange — rather  than  made  a 
statutory  sanction? 1 think  so. 

2655.  And  just  limited  to  publicly 

quoted  companies  ? That  would  be  my 

view  of  dealing  with  it. 

2656.  Professor  Gower:  Could  I ask 
you  a few  questions  about  take-over  bids  ? 
It  is  obviously  hardly  necessary  to  ask  you 
whether  you  regard  them  as  a good  thing 
—obviously  you  do,  I take  it — and  I 


assume  your  reason  briefly  would  be  that 
these  enable  the  resources  of  the  company 
taken  over  to  be  employed  more  efficiently 
and  profitably.  Would  that  be  a fair  way 
of  putting  it? Mr.  Clore : Yes,  I agree. 

2657.  That  being  so,  I am  not  quite 
clear  why  you  do  not  want  non-voting 
shares  banned,  because  surely  the  whole 
object  of  non-voting  shares  is  to  prevent 
a change  of  control.  I can  see  that  one 
can  like  take-over  bids,  or  like  non-voting 
shares,  but  I do  not  see  how  you  can  like 

both. 1 think  non-voting  shares  are  a 

different  topic  altogether.  There  are  many 
methods  of  controlling  a company.  You 
can  control  your  company  very  nicely  and 
very  tightly  by  management  itself,  having 
no  financial  interest  in  the  company  what- 
soever. There  are  companies  which  are 
controlled  by  voting  shares.  There  are 
cases  where  a company  is  controlled  by 
management  shares  representing  a very 
small  percentage  of  the  capital.  There  are 
various  cases,  but  I do  not  approve  of 
them  all. 

2658.  But  it  is  a fact,  is  it  not,  that  if 
the  existing  management  has  perhaps 
2 per  cent,  of  the  equity,  as  long  as  that 
2 per  cent,  is  voting  and  the  other  98  per 
cent,  is  non-voting  a take-over  bid  can 
never  be  effected?  The  only  way  of 
having  a change  is  by  a sale  by  the 
directors  of  a majority  of  their  2 per  cent.  ? 

1 say  that  no  company  can  remain  in 

existence,  whether  it  has  non-voting  shares 
or  voting  shares,  if  it  is  an  unsuccessful 
company. 

2659.  No,  but  the  fact  remains  that, 
even  if  it  is  an  unsuccessful  company, 
the  existing  management  holding  the 
voting  shares  may,  despite  the  fact  that 
they  have  not  been  very  successful,  sell 
their  voting  shares  to  someone  else  who 
will  give  them  a very  large  price  for  those 
voting  shares,  simply  because  they  possess 
control  of  the  assets  of  the  company. 
You  can  probably  think  of  the  example 

I am  thinking  of. That  is  an  abuse. 

It  has  happened,  but  very  seldom. 

2660.  In  America  some  of  the  courts 
have  come  close  to  saying  that,  in  those 
circumstances,  the  controllers  who  have 
sold  should  be  forced  to  share  out  the 
excess  price,  representing  the  control, 

among  the  remaining  shareholders. 

I quite  agree  with  that. 
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2661.  You  would  agree  with  that? 

Yes,  if  it  were  an  abuse. 

2662.  Could  you,  from  your  unrivalled 
experience  in  these  matters,  draw  our 
attention  to  any  abuses  or  possible  abuses 
in  take-over  bids  which  are  not  caught  by 
the  new  Board  of  Trade  regulations  ? Do 
you  know  of  anything  that  is  really  still 

not  tied  up  in  any  way? 1 do  not  quite 

follow.  You  mean  in  a case  where  one  is 
making  a take-over  bid  for  a company? 

2663.  Yes.  There  have  been  several 

nasty  scandals  in  connection  with  take- 
over bids. 1 do  not  know  of  any. 

2664.  Lintang? That  is  a different 

thing  entirely.  The  shareholders  did  very 
well.  It  may  be  proved  that  the  share- 
holders have  done  very  well  out  of  take- 
over bids.  The  take-over  bid  is  not  the 
beginning  and  end.  Sometimes  it  is  the 
beginning  of  something,  the  beginning  of 
trouble  for  the  people  who  have  bought 
the  business.  Sometimes  shareholders 
have  done  very  well,  and  in  that  particular 
case  extremely  well. 

2665.  You  do  not  think  there  are  any 

possible  abuses? 1 think  there  may  be 

abuses,  but  on  the  whole  there  have  not 
been  many  abuses. 

2666.  Could  I suggest  to  you  something 
that  has  always  seemed  to  me  a possible 
abuse  ? You  will  agree,  I think,  that  when 
a bidder  makes  a bid  he  may  not  always 
care  very  much  whether  he  gets  his  90  per 
cent,  acceptance  or  not.  If  he  gets  his 
90  per  cent,  acceptance  he  gets  control, 
but  if  he  does  not  get  his  90  per  cent, 
acceptance  the  fact  that  the  bid  has  been 
made  will  have  caused  the  value  of  the 

shares  to  rise.  . . . And  it  is  suggested 

that  he  then  sells  them  and  puts  a profit 
in  his  pocket? 

2667.  Yes. 1 do  not  think  it  works 

out  that  way. 

2668.  It  could  work  out  that  way? 

It  could  but,  first  of  all,  there  are  abuses 
in  everything.  I think  on  the  whole  we 
can  honestly  say  that  we  try  to  make  it 
our  practice  as  a rule  not  to  buy  any 
shares  at  all  in  advance  in  a company 
which  we  think  we  are  going  to  take  over 
as  it  would  only  operate  to  run  the  price 
up  and  we  would  then  not  be  successful 
in  our  take-over  bid. 


2669.  I am  sure  you  do,  Mr.  Clore,  but 
not  everybody  does  the  same  as  you  do. 

1 do  not  think  it  is  as  easy  as  all  that. 

As  I say,  I think  anything  can  be  abused 
but  I do  not  think  it  is  as  easy  as  that. 
In  any  case,  I expect  the  Committee  is 
considering  the  fact  that  you  can  tighten 
some  of  the  methods  of  take-over  bids. 

2670.  I was  not  suggesting  that  there 

was  any  abuse  in  that,  but  I was  going 
on  to  ask  if  you  might  not  have  cases 
where  the  bidder  has  deliberately  made  a 
bid,  not  with  the  intention  under  any 
circumstances  of  acquiring  control,  but 
simply  in  order  to  influence  the  price  of 
the  shares  in  order  to  speculate  success- 
fully in  the  shares.  May  I give  an 
example?  I buy  some  shares  on  the 
market  at  their  present  price.  I then  make 
a bid  at  a considerably  higher  price.  The 
price  by  this  time  will  have  risen  because 
of  my  bid  and  I then  start  selling.  I go 
on  selling  until  I have  sold  far  more  than 
I have  got.  I then  announce  that  I am 
withdrawing  the  bid  and  the  price  then 
falls.  I buy  in  the  market  and  the  fall  in 
the  price  is  sufficient  to  meet  my  com- 
mitments.  That  would  make  a very 

good  film  story. 

2671.  But  as  the  law  stands  at  the 

moment  is  this  not  perfectly  possible  in 
practice? Everything  is  possible. 

Mr.  Sainer : It  is  a possibility.  I do  not 
think  it  has  really  happened  to  any  degree. 

2672.  Do  you  think  it  has  happened  at 

all? 1 think  it  may  have  happened  in 

one  or  two  isolated  cases.  But  I think  it 
is  now  covered  by  the  Board  of  Trade 
rules,  which  require  a person  making  a 
bid  to  put  up  the  money  to  implement  it, 
and  he  is  always  at  risk,  of  course,  that 
the  bid  will  be  accepted. 

2673.  Is  he?  He  alone  knows  whether 
a bid  has  been  accepted.  If  he  decides  to 
withdraw  the  bid,  notwithstanding  that 
90  per  cent,  has  accepted,  nobody  knows 

this  except  himself. Once  90  per  cent. 

has  accepted  the  bid  is  unconditional. 

2674.  How  does  anybody  know  except 

the  bidder? Then  you  are  on  the  point 

of  complete  illegality  arid  fraud. 

2675.  That  is  what  I am  trying  to  get 

at. May  I put  it  this  way?  The  offer 

is  usually  made  by  the  company  who  is 
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making  the  bid,  or  by  a finance  house 
which  must  be  either  licensed  or  exempted 
by  the  Board  of  Trade,  and  therefore  it 
is  not  just  one  individual  who  is  involved 
and  who  can  see  how  many  acceptances 
he  has  got,  and  then  say  “ I have  not 
got  90  per  cent,  and  the  offer  is  with- 
drawn ”.  It  goes  far  deeper  than  that  and 
many  people  will  know  the  true  position. 
It  would  almost  amount  to  a vast  con- 
spiracy to  get  to  the  situation  you  have 
indicated,  but  one  cannot  prevent  bids 
being  made. 

2676.  Surely,  one  could  prevent  this 

sort  of  abuse,  could  one  not,  if  one  banned 
the  conditional  offer  ? Why  should  a man 
be  allowed  to  make  an  offer  which  is 
conditional  upon  his  subsequently  decid- 
ing whether  he  wants  to  accept  it  ? It 

is  really  only  conditional  upon  getting  a 
specified  number  of  acceptances.  One 
would  not  seek  to  ban,  say,  an  offer  for 
a farm,  if  a man  said  “ I will  only  buy  it 
if  I can  get  the  farm  and  100  acres  of 
adjoining  farm  **.  It  is  a simple  matter  of 
contract. 

2677.  One  obviously  cannot  stop  people 
buying  as  few  shares  as  they  want  on  the 
stock  market,  but  if  they  make  a general 
offer  to  the  shareholders  the  offer  should 
be  unconditional.  If  you  did  that  you 
would  prevent  people  using  this  for 
abusive  purposes  such  as  I have  indicated, 
because  they  would  never  dare  do  it. 
They  would  have  to  take  up  the  shares 
from  those  people  who  had  accepted  the 
offer.  As  you,  yourself,  pointed  out,  at 
the  moment  it  works  all  in  one  way.  At 
the  moment  it  would  appear  that  the  man 
who  accepts  the  offer  is  bound,  but  the 
man  who  makes  the  offer  is  not  bound 
unless  he  chooses  to  make  the  offer  un- 
conditional.—^— That  is  why  we  have 
suggested  that  the  seller  should  be  given 
the  opportunity  of  withdrawing  if  he  so 
desires, ^but  your  solution  would  prevent 
anyone  making  a take-over  bid  at  all, 
because  no  one  would  want  to  take  the 
risk,  particularly  when  you  have  got  large 
companies,  of  finding  himself  with  20,  30 
or  40  per  cent,  of  the  shares  and  no 
measure  of  control  over  them. 

2678.  Do  you  really  think  that  is  true? 
I want  to  ask  Mr.  Clore  this,  because 
presumably  when  he  makes  a bid  he  thinks 
he  is  making  a good  bid.  Would  he  really 


mind  making  this  in  an  unconditional 

way  ? Mr.  Clore : I would  not  be 

interested  in  making  a bid  on  the  lines 
that  you  suggest,  because  I am  not 
interested  in  buying  a minority  interest  in 
a company.  If  I make  a bid  for  a 
company  I know  I have  got  to  go  to  work 
in  the  company  and  introduce  my  ideas. 

2679.  Before  you  make  a bid  at  all  you 

normally  buy  some  shares  on  the  market, 
do  you  not? No. 

2680.  No? Sometimes,  but  not 

always.  Many  a time  I am  without  a 
single  share  in  a company. 

2681.  Mr.  Mackinnon : The  price  per 

share  of  a 30  per  cent,  interest  in  a com- 
pany to  any  normal  purchaser  is  not  the 
same  price  per  share  as  the  price  per  share 
for  all  the  shares  in  a company.  That  is 
what  it  seems  to  me. That  is  so. 

2682.  Would  it  be  fair  to  follow  this  up 
by  saying  that,  if  you  had  to  accept  what- 
ever was  offered,  which  might  reduce  you 
to  30  per  cent.,  you  would  never  make  an 
offer  at  what  was  the  proper  price  for 
1 00  per  cent.  ? You  would  be  getting  into 
the  other  dilemma  that  you  would  be 

getting  the  lot  rather  cheap. At  the 

same  time,  there  would  be  no  point  in 
anybody  like  myself  making  an  offer  for 
30  per  cent.,  because  I could  not  do  with 
the  company  what  I wanted  to  do,  and 
therefore  there  would  be  no  point  in  it. 

2683.  Professor  Gower:  Could  I turn  to 
another  point  ? It  is  generally  regarded  as 
improper,  though  apparently  not  illegal, 
for  directors  who  have  knowledge  of  an 
intended  bid  to  start  buying  shares,  in 
order  to  sell  them  again  to  the  bidder  at 

a higher  price. You  mean  the  directors 

of  the  company  which  is  being  bid  for? 

2684.  Yes. They  often  do.  That  is 

my  experience. 

2685.  Is  this  not  something  which  the 

law  should  prevent? Of  course. 

2686.  So  you  would  agree  that  some- 
thing ought  to  be  done  about  that? 

Mr.  Sainer : The  register  of  directors’ 
shareholdings  would  do  that. 

2687.  As  I say,  I would  have  thought 
most  directors  would  have  regarded  it  as 
improper  to  start  buying  shares  on  the 
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market,  if  a bid  had  been  made  which 
they  thought  was  not  a good  one  and  were 

not  proposing  to  recommend. Mr. 

Clore : Sometimes  they  do  it  innocently, 
because  I had  the  experience  of  a director 
saying  “ Do  you  mean  to  say  that  you 
think  that  these  shares  are  good  ?”.  Then 
he  just  buys  them  in  an  innocent  way. 

2688.  You  would  say  directors  of  the 
offeree  company  ought  not  to  buy  shares 
on  the  market  after  a bid  has  been  made? 
Definitely. 

2689.  Then  it  ought  to  work  both  ways. 
The  bidder  ought  not  to  buy  shares  on 

the  market  after  he  has  made  a bid. 

No,  you  cannot  say  that  because,  by  the 
time  he  has  made  his  bid,  the  shares  have 
gone  up  and  his  price  may  be  higher  than 
the  market  price. 

2690.  Once  the  bidder  has  announced 
it,  I agree  there  can  be  no  objection. 
What  I am  saying  is  that  you  may  make 
a bid  for  the  XY  Company.  You 
approach  the  directors  and  the  directors 
say  “ No,  we  are  not  going  to  recommend 
this.”.  Now  at  that  stage  they  frequently 
start  buying  shares  to  foil  you  and  you 
may  start  buying  shares  in  order  to  keep 
pace  with  them.  The  shareholders  in  the 
prospective  offeree  company  are  selling 
shares  with  a lack  of  inside  information 
which  their  directors  have  and  which  the 

bidder  has. 1 agree  with  what  you  have 

said  so  far  as  the  directors  are  concerned, 
but  I am  not  saying  that  about  the  bidder, 
because  many  a time  the  bidder  is  buying 
in  the  dark,  but  the  directors  definitely 
have  full  knowledge  and  it  is  their  duty  to 
see  that  their  shareholders  sell  only  at  a 
fair  price. 

2691.  I see  your  point,  but  the  directors 
of  a company  are  going  to  regard  this  as 
a little  hard,  are  they  not,  if  having  decided 
that  they  do  not  want  to  submit  to  your 
bid,  you  can  go  on  prior  to  announcing 
the  bid  buying  to  your  heart’s  content, 
whereas  they  are  forbidden  to  do  so.  If 
they  are  to  be  banned  I would  have 
thought  that  at  that  stage  you  ought  to  be 

banned,  too. Mr.  Sainer:  That  may  be 

one  of  the  penalties  of  being  a director  of 
a company. 

Mr.  Clore:  We  had  an  experience  only 
the  other  day,  where  we  approached  a 
certain  large  shareholder  in  a company. 


and  the  answer  we  got  was  that  “ we  must 
go  and  discuss  it  with  the  Chairman  ” 
which  they  promptly  did,  and  the  shares 
went  up  by  10  per  cent,  each  day  for  two 
days. 

2692.  That  is  really  the  next  question. 
In  connection  with  a recent  number  of 
mergers  the  Press  has  given  considerable 
publicity  to  the  way  in  which  prices  of 
shares  have  risen  astronomically  during 
the  course  of  unannounced  merger  dis- 
cussions. The  implication  is  that  someone 
with  inside  information  has  been  buying 
shares.  In  your  view,  who  are  the  people 
who  are  doing  it.  Is  it  directors,  lawyers 

or  financial  advisers? 1 think,  when 

negotiations  go  on  about  an  amalgama- 
tion, there  are  so  many  people  who  have 
to  be  called  in.  Information,  somehow 
or  other,  does  leak  out.  It  is  amazing  how 
it  does.  It  could  be  a telephone  operator 
or  a printer,  it  is  not  necessarily  the  people 
concerned  in  the  operation.  It  does  not 
matter  how  careful  one  is. 

2693.  If  section  195,  concerning  the 

directors’  shareholding  register  were  ob- 
served more  and  widened  a little,  this 
might  at  least  restrain  the  directors  from 
doing  this? It  would  do. 

2694.  Finally,  and  perhaps  Mr.  Sainer 
could  help  on  this,  you  draw  attention  to 
the  fact  that  section  54  of  the  Act  seems 
to  be  completely  ineffective  at  the 
moment.  It  is  not  preventing  the  abuse 
that  it  is  designed  to  prevent — the  pro- 
vision of  finance  by  a company  to  pur- 
chase its  own  shares.  Have  you  any  views 
on  how  it  should  be  amended  to  make  it 
more  effective,  and  what  in  your  view 
really  are  the  abuses  that  take  place  at 

the  moment  under  section  54? Mr. 

Sainer:  The  section  seems  to  be  so  vague 
that  no  one  can  tell  where  you  draw  the 
line.  The  worst  case,  of  course,  is  if  a 
man  agrees  to  buy  shares  in  a company 
which  has  cash  and  uses  the  cash  on  com- 
pletion of  the  purchase  in  order  to  pay 
for  the  shares. 

2695.  You  think  that  is  the  worst  case? 
Yes. 

2696.  Some  people  think  there  is  no 

particular  abuse  there. This  view  has 

been  expressed  to  me  by  quite  eminent 
solicitors,  but  I would  not  agree  that  this 
is  a normal  course  of  business.  But  then 
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you  get  the  other  extreme  where  a com- 
pany buys  another  company,  pays  for  it, 
and  after  a period  of  time  needs  for  the 
combined  business  some  of  the  cash  in  the 
subsidiary  and  withdraws  it.  The  diffi- 
culty is  where  does  one  draw  the  line.  It 
is  sometimes  argued  that  that  still  comes 
within  the  section,  and  I think  if  one  reads 
the  section  literally  it  does.  I really  cannot 
offer  a solution,  except  to  put  a time  limit. 

2697.  There  are  two  troubles  at  the 
moment;  one  is  that  the  section  is  rather 
vague  and,  secondly,  the  sanctions  seem 
to  be  completely  inadequate.  There  is  a 
fine  of  £100. — —I  am  not  at  all  sure 
whether  that  is  right,  it  is  not  just  the  fine 
that  is  the  problem.  You  may  get  a 
situation  where  there  is  an  arrangement 
to  do  this,  and  it  may  well  be  a con- 
spiracy. I feel  that  the  section  should  be 
clarified,  and  I am  afraid  it  is  extremely 
difficult  to  suggest  how  to  do  it,  except 
perhaps  to  put  a time  limit  before  the 
subsidiary’s  funds  could  be  used  by  the 
parent  company.  It  could  be  three  months 
or  so. 

2698.  It  is  not  just  that,  is  it?  There 
is  no  doubt  that  there  is  this  vagueness 
but  it  is  equally  clear,  is  it  not,  that  the 
sanction  is  ineffective  because,  quite 
clearly,  a lot  of  people  are  breaking  this 
section  in  cases  where  it  clearly  applies  ? 
1 agree. 

2699.  We  had  our  attention  drawn  to 
one  case  where  a company’s  balance  sheet 
said  that  it  had  set  money  aside  to  pay  the 

£100  fine. It  has  been  constantly  put 

to  me  in  my  practice  as  a matter  of  normal 
business. 

2700.  Would  a possible  sanction  be  to 
say  that  the  directors  of  the  company  that 
has  lent  the  money  for  this  purpose  should 
be  liable  to  a fine  equivalent  to  twice  the 

amount  of  the  loan? 1 do  not  think 

you  can  impose  a sanction  without  making 
the  section  clear,  because  if  someone  has 
bought  a business  and  paid  for  it,  there  is 
no  reason  why  he  should  not  use  its  assets 
in  the  ordinary  course  of  business.  The 
section  is  aimed  against  using  the  assets 
for  the  purpose  of  paying  for  the  shares 
of  the  company  being  bought. 

2701.  Mr.  Bingen : I want  to  touch  on 
the  question  of  directors’  duties  and 
directors’  dealings  in  shares,  and  I am 


not  talking  about  anything  to  do  with 
take-overs  or  in  anticipation  of  take-overs, 
or  anything  of  that  kind.  I think  it  is 
rather  an  emotional  sort  of  question,  in 
the  sense  that  the  public  thinks  that  the 
directors  of  some  companies  feather  their 
nest  very  pleasantly  at  the  expense  of  the 
general  body  of  stockholders,  despite  the 
fact  that  they  are  in  a sense  trustees.  I 
know  that  is  not  done  in  better  organised 
companies,  and  I know,  too,  that  they  are 
not  accountable  since  the  decision  in 
Percival  v.  Wright.  They  are  not  trustees 
and  they  have  not  got  to  account  to  their 
shareholders  for  any  profit  that  they  make 
in  dealing  in  their  own  shares.  You  both 
take  the  view  that  there  is  nothing  im- 
proper in  a director  dealing  in  shares  in 
his  own  company,  always  provided  he  has 
not  got  information  which  the  general 
body  of  shareholders  has  not  got.  I quite 
see  that  and,  with  those  qualifications,  I 
think  it  is  right.  I also  see  the  other  angle, 
that  it  would  be  wrong  to  disenfranchise 
directors  and  to  put  them  in  a worse 
position  than  anybody  else  who  wants  to 
deal  in  the  shares  of  a particular  company. 
But  is  there  in  your  view  ever  a time  in 
which  the  director  of  a company  has  not 
inevitably  got  more  knowledge  than  the 

general  body  of  shareholders? Mr. 

Clore : He  may  have. 

2702.  We  presume  that  in  an  ordinary 
company  there  are  weekly,  fortnightly  or 
monthly  meetings,  and  all  the  current 
figures  and  projected  developments  are 
laid  before  the  directors,  so  they  must 

know  what  is  cooking. Mr.  Sainer: 

The  directors  must  of  necessity  have 
general  information  as  to  the  trend  of  the 
company’s  business.  I think  there  is  a 
distinction  between  that  information  and 
special  information  such  as  an  increased 
dividend  which  they  are  going  to  pay,  or 
a take-over  bid  which  is  imminent  or 
something  of  that  kind. 

2703.  Must  they  not  at  all  times  have 
a fairly  shrewd  appreciation  of  the  trend, 
more  than  you  get  from  reading  the 
Financial  Times ? Must  they  not  have 
a fairly  shrewd  idea  of  what  the  interim 

or  the  next  final  is  going  to  be? 1 

think  that  situation  cannot  possibly  be 
avoided,  unless  you  go  to  the  other 
extreme  and  prohibit  directors  from 
holding  shares  in  the  company  in  which 
they  are  interested. 
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2704.  You  cannot  do  that  because,  I 

believe,  the  Stock  Exchange  still  require 
a qualification  which  seems  to  cut  entirely 
across  this  argument.  Would  you  think 
there  should  be  a limitation  of  dealings 
within  x months  of  an  interim  or  a final 
dividend  being  declared? It  has  prac- 

tical difficulties.  My  feeling  is  that  a 
comprehensive  register  of  directors’  share- 
holdings would  act  as  sufficient  protection 
for  the  shareholders  and  the  public  against 
abuse. 

2705.  Of  course,  you  can  always  get 
round  that  register  quite  obviously.  You 
can  deal  through  nominees.-— — With 
respect,  as  I have  pointed  out,  I think  that 
shares  held  by  nominees  are  required  to 
be  shown  in  the  register.  If  you  are  going 
to  bring  other  people  in,  then  of  course 
third  parties  are  becoming  involved. 

2706.  I cannot  see  the  solution  to  this 
problem,  because  it  may  well  be  that  a 
director  bought  as  an  investment  in  a 
perfectly  legitimate  transaction  and,  for 
some  reason  or  other,  he  had  to  sell  it 
later,  and  quite  accidentally  made  a profit 
or  loss.  It  is  just  that  this  is  a matter  of 
public  interest  and,  in  so  far  as  business 
has  an  ugly  connotation  to  certain  sections 
of  the  community,  I think  it  does  derive 
from  the  feeling  that  directors  are  not 
simply  running  the  company  but  are  doing 

a private  trade  on  the  side. 1 feel  that 

if  directors’  dealings  in  shares  are  really 
open  to  inspection  by  anyone  who  is 


interested,  you  will  get  rid  of  most  of  the 
abuses  that  may  exist  at  the  present  time. 
I do  not  think  it  is  possible,  for  any 
practical  purpose,  to  legislate  or  provide 
against  every  possible  abuse.  If  a director 
chooses  to  get  a third  party  to  buy  shares, 
and  hides  that  fact,  I do  not  think  it  is 
possible  to  legislate  against  that.  Even 
if  he  had  no  shares  at  all,  he  could  still 
arrange  for  someone  to  buy  and  sell  them. 

2707.  Mr.  Mackinnon : From  your  ex- 
perience have  you  any  suggestions  to 
offer  as  to  how  section  195,  concerning  the 
register  of  directors’  shareholdings,  might 
be  tightened  up.  Perhaps  you  have  not 
thought  about  it,  but  if  you  did  know  of 
any  loopholes  in  it,  it  would  be  very 

valuable  to  know  that. 1 think  the 

section  is  sufficiently  wide,  if  people  could 
understand  it.  There  is  a wide  belief,  even 
amongst  the  legal  profession,  that  shares 
held  by  nominees  are  exempt,  and  it  is 
only  shares  registered  in  the  names  of 
directors,  themselves,  which  are  required 
to  be  noted  in  the  register.  I think,  if  the 
provisions  as  to  the  registration  of  shares 
and  transactions  were  extended,  and  the 
clause  made  clearer  by  requiring  disclo- 
sure of  the  interests  of  the  director,  his 
wife  or  his  nominee,  it  would  help. 

Chairman : Those  are  all  our  questions, 
gentlemen,  and  we  are  very  much  obliged 
to  you  for  coming  to  help  us.  Thank  you 
very  much. 


{The  witnesses  withdrew) 


Mr.  P.  G.  Smith  and  Mr.  W.  A.  Tuckwell  called  and  examined 


2708.  Chairman : You  are  Mr.  P.  G. 
Smith,  Chairman  of  the  Association  of 

Stock  and  Share  Dealers? Mr.  Smith : 

That  is  correct.  Sir. 

2709.  And  you,  Mr.  Tuckwell,  are  the 

Secretary  of  the  Association? Mr. 

Tuckwell : That  is  so.  Sir.  May  I elaborate 
on  that?  I am,  in  fact,  a chartered 
accountant  employed  by  Messrs.  Peat 
Marwick,  Mitchell  and  Co.  I am 
managing  clerk  in  charge  of  a department 
which  provides  secretarial  services  to 
companies  and  associations  such  as  this, 


but  I am  primarily  concerned  with  the 
administration  of  the  affairs  of  such 
organisations  rather  than  with  their  pro- 
ducts or  actual  services. 

2710.  I understand  that  your  associa- 
tion is  a recognised  association  of  dealers 
in  securities  for  the  purposes  of  the  Pre- 
vention of  Fraud  (Investments)  Act,  1958  ? 
Mr.  Smith:  That  is  correct,  Sir. 

2711.  The  result  of  that  is  that  your 
members  are  exempt  from  the  restrictions 
imposed  by  section  1 of  that  Act  on 
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carrying  on  the  business  of  dealing  in 
securities,  and  by  section  14  on  the  distri- 
bution of  certain  circulars  relating  to 
securities. That  is  correct,  Sir,  yes. 

2712.  You  owe  that  status  to  an  order 

made  by  the  Board  of  Trade  under  the 
Act? Yes. 

2713.  Am  I right  in  thinking  that  the 

basis  on  which  your  association  is  recog- 
nised is  that  it  insists  on  a satisfactory 
standard  of  conduct  from  its  members, 
and  can  discipline  members  whose  con- 
duct is  unsatisfactory,  and  you  can  even 
go  to  the  extreme  length,  I take  it,  of 
expulsion? Yes,  we  can. 

2714.  That,  of  course,  would  be  a very 

serious  penalty,  because  the  individual 
concerned  could  then  only  do  these  things 
as  a licensed  dealer  if  he  could  obtain  an 
appointment  as  such  from  the  Board  of 
Trade? Yes. 

2715.  What  system  do  you  have  for 

controlling  the  activities  of  your  mem- 
bers?  We  have  a general  council,  of 

which  I am  the  Chairman,  and  any 
complaints  which  are  made,  or  which 
emanate  from  the  public  or  other  bodies 
such  as  the  Board  of  Trade,  are  sent  to 
the  council  and  discussed  at  a council 
meeting.  If  action  is  obviously  required, 
then  the  first  thing  that  the  council  will  do 
is  to  have  an  investigation  made.  Under 
our  byelaws  we  are  empowered  to  appoint 
a member  of  one  of  the  professions,  such 
as  the  accountancy  or  legal  professions, 
to  investigate  the  books  of  that  firm  or 
person  against  whom  the  complaint  has 
been  made,  and  he  will  render  us  a report. 
It  is  on  that  report  that  the  council  will 
make  a decision  as  to  whether  the  member 
shall  be  punished  or  not.  It  has  happened 
once  or  twice  but  fortunately  it  is  fairly 
infrequent.  That  is  the  system  we  employ 
and  we  have  found  it  satisfactory.  Other- 
wise, for  the  occasional  offence  of  a minor 
nature,  there  will  be  a severe  reprimand 
and  the  member  will  be  brought  up  before 
the  council.  That  is  about  all  we  need  to 
do  to  control  our  members,  so  long  as 
they  abide  by  our  rules  and  regulations. 
Fortunately,  discipline  is  rarely  called 
upon  to  be  exercised. 

2716.  That  is  very  fortunate  but,  when 

it  is  required,  that  is  the  way  you  do  it? 
It  is  indeed,  Sir,  yes. 


2717.  I take  it  that  the  individual  who 
is  accused  of  improper  conduct  does 
appear  before  the  council  and  has  an 

opportunity  of  being  heard? Yes,  he 

does  indeed,  and  generally  he  brings  his 
solicitor  or  other  adviser  with  him. 

2718.  You  have  just  told  us  that  disci- 
plinary proceedings  are  a rarity.  How  do 
you  select  your  members?  What  are  the 

conditions  of  membership? Members 

of  the  public  apply  for  membership  to  the 
association.  They  write  to  Mr.  Tuck- 
well, who  is  our  Secretary,  and  he  will 
send  them  copies  of  our  byelaws  and  an 
application  form,  which  is  a very  compre- 
hensive one.  It  is  a searching  form, 
indeed,  and  if  they  feel  that  they  could 
operate  whatever  business  it  is  they  wish 
to  operate  under  our  byelaws  they  will 
probably  apply  for  membership.  Various 
references  are  requested  and  strictly 
scrutinised.  We  attach  a great  deal  of 
importance  to  references.  Then  the  appli- 
cation is  put  before  the  general  council, 
and  if  it  is  approved  the  person  is  elected. 
But,  as  to  the  type  of  people  we  elect,  we 
are  very  wary  of  electing  a person  who  has 
no  business  experience  in  dealing  in  stocks 
and  shares.  In  fact,  since  I have  been 
Chairman  of  the  association  I doubt 
whether  anyone  has  been  elected  without 
proper  experience  in  some  office,  such  as 
a Stock  Exchange  office  or  a finance  house 
of  some  sort.  He  would  not  become  a 
member  of  the  association,  and  we  would 
recommend  that  he  apply  to  the  Board  of 
Trade  for  a licence.  We  would  rather 
pass  it  over  to  them. 

2719.  You  do  not  finally  accept  a man 
until  he  has  done  something  which  serves 

the  same  purpose  as  articles  ? Y es,  and 

gives  us  reasonable  grounds  for  believing 
that  he  understands  what  he  is  going  to 
do,  and  what  the  profession  is  all  about. 
The  members  of  the  Association  of  Stock 
and  Share  Dealers  are  sometimes  called 
outside  brokers,  but  there  are  very,  very 
few  of  us  in  the  association  who  are  out- 
side brokers  and  who  deal  as  principals 
in  stocks  and  shares.  A great  number  of 
our  members  find  it  convenient  to  be 
members  of  the  association  purely  because 
in  the  course  of  their  business  they  might 
have  to  deal  in  stocks  and  shares.  Some 
people  get  a licence  from  the  Board  of 
Trade,  and  some  prefer  to  be  members  of 
our  association.  Quite  a large  proportion 
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of  the  members  are  not  outside  brokers, 
though  I believe  a large  number  of  people 
think  all  the  members  are.  There  is  one 
well-known  firm  in  our  Association,  for 
instance,  which  specialises  in  reversions 
and  life  policies,  and  things  of  that  nature, 
and  they  did  not  have  a licence  to  deal  in 
stocks  and  shares  for  many  years,  until  it 
was  brought  to  the  notice  of  the  Board  of 
Trade  and  they  said  “ You  must  come 
under  the  aegis  of  some  organisation  or 
have  a licence”;  and  they  applied  for 
membership  of  our  association  and  of 
course  they  were  elected. 

2720.  The  position  is  that  some  of  your 

members  are  licensed  dealers? No, 

Sir.  The  membership  of  the  association 
does  confer  upon  you  a licence  to  deal  in 
stocks  and  shares,  but  you  cannot  be 
licensed  by  the  Board  of  Trade  to  be  a 
dealer,  and  be  a member  of  the  Asso- 
ciation. There  is  very  little  difference 
between  us.  In  fact,  I cannot  tell  the 
difference  between  the  business  performed 
by  a Board  of  Trade  licensed  dealer  and 
by  a member  of  the  Association  of  Stock 
and  Share  Dealers. 

2721.  Does  your  newly  admitted  mem- 
ber have  to  make  any  deposit  or  anything 
of  that  kind,  to  ensure  that  he  is  able  to 

meet  his  commitments? No,  Sir,  there 

is  no  deposit  required  at  all. 

2722.  I suppose  your  inquiries  would 

extend  to  his  financial  position? Yes, 

indeed. 

2723.  Have  you  done  anything  like 
setting  up  a compensation  fund  to  com- 
pensate people  who  lose  money  through 

the  default  of  members? No,  Sir,  we 

have  not.  It  is  a point  which  is  perhaps 
always  brought  up  against  us.  As  mem- 
bers of  the  Association,  and  dealers  as 
principals  in  stocks  and  shares,  we  do  not 
take  money  on  deposit  from  the  public, 
and  it  would  be  very  difficult  for  any  of 
our  members  to  default  by  misappro- 
priating the  public’s  money,  which  I 
believe  is  called  misfeasance.  We  operate 
in  such  a different  fashion,  but  I know  it 
has  been  levelled  against  us  that  we  have 
not  got  a compensation  fund,  should  it  be 
necessary.  Only  in  one  case  would  it  have 
been  of  use.  We  did  endeavour  to  take 
out  an  insurance  policy  similar  to  that 
adopted  by  one  Stock  Exchange  or  Asso- 
ciation of  Stock  Exchanges  in  the  north, 


but  unfortunately  the  experience  of  that 
particular  insurance  company  was  such 
that  they  have  never  issued  such  a policy 
again.  I did  make  inquiries  through  all 
the  other  Stock  Exchanges— I do  not  mean 
the  London  Stock  Exchange;  I mean 
provincial  Stock  Exchanges— and  I was 
surprised  to  find  that  not  all  of  them  have 
a compensation  fund,  so  I have  more  or 
less  dropped  the  matter  for  the  moment. 
I did  feel  at  one  time  that  the  smaller 
organisations  might  get  together  and  have 
a combined  fund,  but  so  far  it  has  come 
to  nothing.  It  could  be  a good  idea. 

2724.  With  whom  do  your  members 

deal  in  stocks  and  shares  ? The  outside 

broker  deals  practically  entirely  with  the 
small  investor.  The  other  members  are 
generally  finance  houses  and  people  who 
deal  casually  in  stocks  and  shares.  They 
might  be  dealing  in  shops,  properties  or 
small  businesses  which  change  hands,  and 
it  might  be  necessary  for  them  to  become 
involved  in  a share  transaction. 

2725.  It  is  an  incidental  activity  so  far 

as  they  are  concerned? Yes. 

2726.  Why  do  you  think  your  members, 
who  are  outside  brokers,  prefer  to  deal  as 
such,  instead  of  becoming  members  of 
one  of  the  recognised  Stock  Exchanges? 
We  use  an  entirely  different  tech- 
nique. I am  head  of  the  biggest  of  the 
firms  of  outside  brokers  and  our  technique 
for  meeting  the  requirements  of  the  small 
investor  is  so  entirely  different  from  the 
Stock  Exchange  that  it  is  very  difficult  to 
make  a comparison.  We  deal  as  princi- 
pals and  I run  what  is  really  comparable 
to  a shop.  I am  not  a stockbroker, 
because  I believe  the  word  “ broker  ” 
means  agent,  but  I have  my  shop  and  I 
have  bought  my  goods,  which  are  various 
stocks  and  shares.  I have  had  to  buy 
them  and  then  I sell  them  to  the  public 
at  a fixed  price,  what  we  call  the  net  price. 
I do  not  charge  commission,  and  I 
cannot  do  so  because  I am  the  principal. 

I send  my  circular  out  to  the  public 
informing  them  of  my  wares,  and  I offer 
them  shares  at  a fixed  price,  which  stay 
at  that  price  until  the  stock  is  gone. 
In  the  Stock  Exchange  the  price  may  be 
higher,  or  it  may  be  lower,  but  the  public 
like  dealing  this  way;  they  like  being  able 
to  see  at  a glance  how  much  the  stock  is 
going  to  cost  them,  and  where  they 
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stand.  The  ordinary  member  of  the 
London  Stock  Exchange  could  not  do 
that.  If  he  was  allowed  to  circularise  as 
an  agent,  it  would  be  awkward  for  him  to 
send  out  a circular  and  get  orders  from  the 
small  investor.  There  might  be  orders  for 
1 00,000  shares — and  I must  add  that  we  do 
deal  in  a very  substantial  way — but  if  he 
went  into  the  London  market  with  a 
demand  for  100,000  shares  he  would  not 
get  them  all  at  one  price.  The  small 
investor  has  come  to  know  about  that  and 
we  find  that  they  like  our  method  of 
recommending  investments  to  them,,  in 
preference  perhaps  to  the  actual  stock- 
broker who  is  a member  of  an  exchange. 

2727.  If  I want  to  buy  a share  in  the 
XY  Gold  Mine  can  I go  to  your  premises 
and  state  my  wishes?  Would  you  take 
the  documents  of  title  out  of  a pigeonhole 
and  say  “ My  price  for  one  of  these  shares 

is  £x”? If  I had  that  stock  on  my 

books  I would  say  that,  having  regard  to 
the  current  market  price. 

2728.  How  do  you  fix  the  price  to  the 

customer? 1 buy  stock  for  which  I 

have  to  pay.  If  I have  bought  it  through 
the  London  Stock  Exchange — which  I 
generally  do — I have  had  to  pay  full 
commission  on  it  and  I know  how 
much  it  has  cost  me.  Then  I put  my  own 
profit  on  it — and  the  profit  I must  add 
here  and  now  is  slightly  larger  than  the 
stockbroker’s  because  not  only  is  it  my 
profit  but  it  also  has  to  include  the  very 
substantial  cost  of  circularising.  But  when 
my  circular  goes  out  to  the  public  I think 
you  will  find  generally  my  price  is  com- 
parable to  that  actually  ruling  in  the 
London  Stock  Exchange.  In  fact  if  we 
were  outrageously  different  we  would  soon 
be  out  of  business  altogether.  The  small 
investor  is  so  well  educated  now  about 
share  prices  and  where  to  look  for  them, 
that  he  will  check  up  very  definitely  and 
make  sure  he  is  not  being  overcharged. 

2729.  How  often  do  you  change  your 

price? We  operate  like  this:  more  or 

less  I try  and  buy  one  big  line  of  stock 
every  week.  I cannot  do  it  all  the  time. 
I am  offered  continuously  from  the 
London  Stock  Exchange  and  the  country 
brokers,  lines  of  shares  which  they  would 
like  us  to  look  at.  If  I decide  upon  one 
that  is  suitable  I buy  that  line — a very 


substantial  line  generally,  and  for  this 
reason  we  are  usually  able  to  negotiate 
a price  which  is  below  the  ruling  market 
price.  By  the  time  I have  bought  and, 
quite  often,  paid  for  it  and  added  my  own 
profit,  when  the  circular  goes  out  it  is 
more  or  less  at  the  London  Stock  Exchange 
price. 

2730.  It  need  not  necessarily  be  if  the 

shares  are  moving? No,  Sir;  it  does 

happen  that  sometimes  we  have  offered 
a share  at  below  the  London  Stock 
Exchange  price,  and  sometimes  it  has  been 
above.  The  London  market  is  constantly 
changing;  it  is  rather  hazardous  and  one 
has  to  exercise  pretty  good  judgment  to 
stay  in  business. 

2731.  Professor  Gower:  Will  all  the 
shares  you  deal  in  be  quoted  on  the  Stock 

Exchanges? Yes,  it  is  a rule  in  my 

firm  that  all  the  shares  are  quoted  on  a 
Stock  Exchange.  In  the  old  days  one  could 
deal — and  we  still  are  entitled  to  deal — 
in  unquoted  stocks,  but  it  is  a very 
dangerous  practice.  I have  never  seen 
any  of  our  members  doing  it  in  recent 
years-  for  the  simple  reason  that  to  offer 
unquoted  securities  for  sale  to  your  clients 
— even  though  they  have  been  dealing 
with  you  for  quite  some  time — you  have 
got  to  produce  what  is  tantamount  to  a 
prospectus. 

2732.  Chairman : In  your  memorandum, 
which  I must  say  I found  very  interesting, 
you  propose  the  setting  up  of  an  Institute 
of  Dealers  in  Securities.  Can  you  give  us 
any  further  detail  as  to  how  you  think 
this  body  should  be  constituted,  what  its 
powers  should  be  and  how  it  should  be 

operated? 1 visualise  an  institute  on 

the  lines  of  the  Institute  of  Chartered 
Accountants,  or  a similar  one — a sort  of 
paramount  body  overlooking  the  City. 
All  the  merchant  banks,  the  stock  brokers, 
the  jobbers,  the  outside  brokers — every- 
body concerned — would  be  under  its 
zegis,  and  it  would  be  responsible  for 
maintaining  a very  high  standard.  I 
feel  strongly  about  the  fact  that  a broker 
is  not  a qualified  person;  I think  he  ought 
to  be,  and  if  he  had  an  institute  it  would 
be  able  to  confer  some  sort  of  degree  and 
insist  on  its  members  being  qualified 
before  they  could  practise  dealing  in 
stocks  and  shares. 
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2733.  Have  you  thought  out  at  all  what 
qualifications  would  be  required  of  mem- 
bers or  intending  members? 1 think 

that  a qualified  member  of  such  an  insti- 
tute would  be  required  to  have  a reason- 
able know  ledge  of  accountancy  and  of  the 
law,  both  of  which  I feel  at  the  moment 
so  few  of  us  do  know  much  about.  It  is 
of  importance  to  be  able  to  read  a balance 
sheet  and  I find  so  many  people  who 
recommend  shares  to  me  are  unable  to 
read  a balance  sheet,  or  even  have  the 
slightest  idea  how  to  set  about  analysing 
such  a thing — which  is  not  too  difficult 
a task. 


2734.  Then  I suppose  you  would  have 

to  have  exemptions  for  existing  members 
and  so  on.  I suppose  you  would  have 
some  period  of  tutelage  and  some  sort  of 
professional  examination? Yes,  defi- 

nitely, Sir. 

2735.  I suppose  there  would  be  a 
minimum  standard  of  general  education 

of  some  kind? Yes,  certainly  G.C.E. 

or  of  that  standard,  just  as  though  a person 
were  entering  one  of  the  professions  in 
the  normal  way.  Could  I just  enlarge  on 
that?  What  I feel  about  it  is  if  you  took 
up  residence  in  a small  town  you  would 
find  that  the  skilled  services  available  to 
you  were  the  doctor,  dentist,  accountant, 
lawyer — all  of  whom  you  have  probably 
never  met  before  or  been  introduced  to, 
but  you  are  perfectly  happy  about  going 
to  them  for  advice  or  attention  because 
you  know  they  are  highly  qualified — they 
must  be,  to  be  practising;  but  there  is  one 
figure  there  whom  you  turn  to  with  your 
savings  and  that  is  the  local  stockbroker, 
but  he  is  not  qualified  in  any  way  whatso- 
ever. One  has  no  idea  as  to  his  capability, 
but  he  is  the  local  man  and  therefore  one 
has  got  to  use  him — or  at  least  is  more  or 
less  expected  to  use  him.  I feel  that  is 
wrong  because  the  public — the  small  in- 
vestors of  whom  I have  had  a great  deal 
of  experience — do  tend  to  believe  that  we 
are  qualified  people.  They  may  spend 
a lifetime  earning  savings  amounting  to 
two  or  three  thousand  pounds,  then  they 
will  turn  round  to  a stockbroker  and  say 
“ Would  you  invest  this  for  me?”  And 
that  is,  I think,  putting  responsibility  on 
the  unqualified  stockbroker  that  is  far  too 
heavy  a burden  for  him. 


2736.  Yes,  I see. 1 must  say  at  once 

this  happens  more  in  the  country  than  it 
does  in  London,  although  there  are  in 
London  people  I know — youngsters — 
going  around  who  are  stockbrokers,  and 
if  you  could  hear  them — the  way  they  try 
to  advise  you — it  is  rather  pathetic.  I 
know  it  is  easy  to  criticise. 

2737.  Mr.  Bingen:  Is  Mr.  Smith  refer- 
ring to  members  of  the  Stock  Exchange  or 
outside  brokers  in  a small  provincial 

town? In  the  latter  instance  I was 

talking  of  members  of  the  London  Stock 
Exchange.  I was  in  the  London  Stock 
Exchange  myself,  and  I received  part  of 
my  training  there.  I have  a large  number 
of  friends  there — and  I do  not  want 
anybody  to  think  that  I have  any  dislike 
for  the  Stock  Exchange,  in  fact  I have  not. 
I have  a great  deal  of  loyalty  towards  it 
myself,  but  it  is  a fact  that  there  are  a lot 
of  young  people  who  should  be  qualified 
but  who  are  authorised  to  go  around 
recommending  to  their  friends  stocks  and 
shares,  and  I get  rather  horrified  some- 
times when  I hear  them  doing  it. 

2738.  Chairman ; Then  this  institute 
would  be  a sort  of  paramount  body,  would 
it,  with  jurisdiction  over  all  dealers  in 
stocks  and  shares,  whether  belonging  to 
the  Stock  Exchanges  or  otherwise? — - 
Yes,  Sir. 

2739.  And  it  would  be  compulsory — 
the  corollary  of  that — for  every  person 
following  this  particular  calling  to  be  a 

member  of  the  institute? 1 would  say 

so,  yes.  If  a person  wanted  to  practise  as 
a stockbroker  he  should  be  a qualified 
member  of  the  institute. 

2740.  That  is  an  interesting  suggestion, 

but  obviously  fairly  long-term? Yes, 

I can  imagine  that,  Sir.  I do  not  know 
whether  it  would  be  possible  to  have  an 
examination  of  some  sort  now,  but  that 
would  rest  with  the  individual  associations 
and  the  London  Stock  Exchange.  I was 
hoping  once  that  the  London  Stock 
Exchange  itself  would  suggest  a form  of 
qualifying  examination  and  that  we  could 
use  their  papers  for  our  own  members. 
Unfortunately  I do  not  think  that  sugges- 
tion ever  got  as  far  as  the  Council  of  the 
London  Stock  Exchange,  but  it  was  talked 
about  at  one  time  amongst  some  friends 
of  mine.  But  if  we  could  have  an  institute 
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then  I do  think  it  would  become  a pro- 
fession and  it  would  be  a highly  satisfac- 
tory state  of  affairs  as  far  as  the  investing 
public  are  concerned. 

2741.  Yes.  Of  course  I suppose  you 
would  have  to  allow  the  existing  middle- 
aged  stockbroker  to  go  on,  would  you 

not? 1 think  there  would  be  honorary 

fellowships  handed  out  fairly  liberally  at 
first. 

2742.  You  could  hardly  call  upon  them 
to  pass  the  General  Certificate  of  Educa- 
tion whether  at  advanced  level  or  other- 
wise. So  it  would  take  some  time  to  bring 

it  into  force? It  would  certainly  take 

a long  time  to  bring  it  into  force.  Sir. 

2743.  Anyhow,  that  is  a constructive 

suggestion  but  how  far  it  would  be  prac- 
ticable would  of  course  really  remain  to 
be  seen  when  somebody  started  trying  to 
get  it  on  its  feet,  I should  think. Y es. 

2744.  I gather  that  your  Association 
does  not  much  like  the  system  of  licensed 
individual  dealers,  or  am  I wrong  about 

that? No.  The  licensed  dealer  does 

not  come  under  that  discipline  which  I 
feel  he  should  do. 

2745.  I gather  you  would  prefer  them 
all  to  belong  to  one  of  the  recognised 

organisations? 1 think  they  ought  to. 

Sir,  yes.  If  I may  say  so.  Sir,  judging 
from  the  enquiries  I received  from  some 
licensed  dealers  when  the  new  Board  of 
Trade  rules  were  recently  introduced,  I 
do  not  think  any  of  them  knew  that  such 
rules  had  previously  existed.  Several  of 
them  who  were  licensed  dealers  rang  me 
up  to  ask  me  to  interpret  them  for  them, 
and  as  far  as  I could  make  out  they  did 
not  know  there  had  been  rules  in  existence. 

2746.  How  do  the  rules  under  which 
your  members  work  compare  with  the 

Board  of  Trade  rules  ? At  the  moment. 

Sir,  they  are  almost  identical.  We  are 
this  year — at  this  very  moment — in  pro- 
cess of  having  our  bye-laws,  rules  and 
regulations,  brought  up  to  date,  and  in 
fact  we  are  putting  in  such  things  as  more 
stringent  penalties,  disciplinary  powers, 
and  also  we  are  going  to  include  as  part 
of  our  bye-laws  the  Board  of  Trade’s 
take-over  rules.  We  have  of  course 
brought  those  rules  into  force  already. 


All  our  members  have  been  informed  that 
they  must  abide  by  those  rules  now. 

2747.  I am  informed  that  there  are  at 
present  38  licensed  dealers,  of  which  33 
are  limited,  companies.  Do  you  happen 
to  know  roughly  how  many  of  these 
people  are  engaged  in  dealing  and  how 
many  do  it  merely  as  a sideline  ? I suppose 

you  could  not  say  that? None  of  them 

I would  say.  Sir,  acts  as  an  outside  broker 
in  the  same  way  as  I do,  that  is  by  circu- 
larising the  public.  There  was  one  well- 
known  firm  no  longer  in  business,  the 
Whitehead  Industrial  Trust,  who  were 
licensed  dealers  and  acted  as  outside 
brokers,  but  I do  not  think  there  is  any 
person  now  amongst  the  licensed  dealers 
who  actually  does  an  outside  broker’s 
business. 

2748.  Thank  you.  I believe  you  have 

seen  the  memorandum  about  dealing  in 
securities  submitted  by  the  London  Stock 
Exchange? Yes,  I have.  Sir. 

2749.  In  paragraph  3 (b)  of  that  memo- 
randum, recommendations  are  made  as  to 
the  associations  which  should  be  recog- 
nised for  the  purposes  of  the  Prevention 
of  Fraud  Act,  1958.  Have  you  any 
comments  on  this  list,  especially  as  the 

name  of  your  Association  is  omitted? 

I know;  I noted  the  omission.  Unfortu- 
nately— and  I am  sure  the  Deputy  Chair- 
man of  the  London  Stock  Exchange  will 
agree  with  me — there  is  a distinct  dislike 
for  the  outside  brokers  by  some  of  the 
older  members  of  the  London  Stock 
Exchange,  and  I must  say  that  they  have 
every  right  to  it.  It  goes  back  a long  time. 
In  the  old  days  the  outside  broker  was  a 
person  to  avoid.  He  was  the  real  “ bucket 
shop  ”,  and  unfortunately  the  name  has 
stuck.  Although  we  are  now  a recognised 
organisation  with  our  own  code  of  con- 
duct and  rules  and  regulations,  there  still 
exists  in  the  minds  of  a lot  of  people  in 
the  City  the  view  that  the  outside  broker 
is  a bucket  shop.  I have  had  the  most 
awful  time  myself  over  the  fact  that  I am 
an  outside  broker  and  therefore  the  view 
is  taken  by  some  people  on  the  Stock 
Exchange  that  I must  in  some  way  be 
dishonest,  and  I am  afraid  the  Stock 
Exchange  for  the  time  being  will  never 
get  over  that.  There  have  been  many 
incidents  which  I could  cite,  of  this  extra- 
ordinary antipathy  towards  us  by  the 
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London  Stock  Exchange.  I think  we  shall 
get  over  it.  More  and  more  members  of 
the  London  Stock  Exchange  are  getting 
to  know  me,  and  are  beginning  to  under- 
stand how  we  work.  We  are  in  competi- 
tion with  the  Stock  Exchange,  but  we  are 
so  small  that  we  cannot  be  in  very  serious 
competition  at  the  moment.  I was  aware 
of  that  memorandum  by  the  London 
Stock  Exchange.  I felt  particularly  hurt 
when  it  started  off  “ For  the  sake  of  the 
good  name  of  the  City  . . . ” — I believe  it 
does — then  it  continues  with  the  very 
significant  omission  of  our  Association. 
I thought,  “ Well,  this  old  antipathy  still 
exists  ”. 

2750.  I quite  appreciate  the  importance 
of  this  question  to  you,  but  at  the  moment 
I am  not  quite  clear  what  a new  Com- 
panies Act  or  a new  Securities  Act  can  do 
unless  you  find  another  name  which, 
although  descriptive  of  your  activities, 
will  not  be  linked  with  the  horrid  past. 

The  word  “ outside  ” broker  has  come 

to  stay.  You  can  never  get  rid  of  that, 
and  “ outside  ” in  that  sense  is  not  a com- 
plimentary description  ; “ outsider  ” is 
never  very  complimentary  in  the  English 
language  anyhow.  I am  afraid  we  shall 
have  to  suffer  it  for  some  time  but  I do  feel 
now  there  is  less  antagonism  towards  us. 
We  have  a large  number  of  friends  on  the 
London  Stock  Exchange  and  on  the  pro- 
vincial Stock  Exchanges  who  certainly  do 
not  seem  to  feel  that  way,  but  what  they 
say  when  they  get  into  consultation  I do 
not  know. 

Chairman : That  is  all  the  questions  I 
have;  I do  not  know  if  any  other  member 
of  the  Committee  has  any? 

2751 . Mr.  Althaus : With  regard  to  your 
suggestion  about  an  institute,  I think 
perhaps  you  would  agree  that  the  principal 
qualities  which  make  a good  broker  would 
be  judicial  faculty,  integrity  and  a flair? 
Yes. 

2752.  He  should  also  naturally  have 
access  to  information  of  all  kinds  which 

help  him  in  forming  his  judgment? 

Yes. 

2753.  My  point  is  that  if  you  agree 
that,  you  will  perhaps  also  agree  that  it  is 
difficult  to  frame  examinations  which 
would  usefully  help  him  in  performing 
these.  Most  of  us — you  yourself — have 


served  an  apprenticeship  in  the  Stock 
Exchange,  and  I suppose  most  people  who 
have  to  deal  with  stocks  and  shares  do 
the  same.  It  is  unusual  for  a man  to  walk 

straight  into  the  middle  of  anything? 

I quite  agree. 

2754.  And  I suppose  in  your  business, 

as  in  the  Stock  Exchange,  it  is  more  and 
more  desirable  that  people  who  are  coming 
along  should  be  trained  to  use  their 
judgment  and  brought  up  in  the  careful 
and  honourable  way  of  life? Yes. 

2755.  And  therefore  I just  want  to  put 
it  that  while  everyone  appreciates  the 
desirability  of  raising  professional  stan- 
dards, it  would  be  in  fact  very  difficult  to 
frame  the  kind  of  examination  papers 
which  would  really  confer  on  the  individual 
any  greater  element  of  dependability  than 
he  will  acquire  by  his  apprenticeship  and 
by  his  experience  and  by  the  exercise  of 

those  faculties  I have  mentioned. That 

is  true,  Sir,  but  a stockbroker  should  be  a 
person  with  a tremendously  wide  general 
knowledge,  and  I cannot  see  any  reason 
why  we  should  not  qualify  for,  say,  the 
intermediate  examination  of  the  Institute 
of  Chartered  Accountants.  The  prelimi- 
nary examination,  of  course,  is  very 
simple,  but  the  second  would  raise  us  to 
that  point  where  we  could  employ  the 
knowledge  we  had  got  to  great  advantage 
in  our  business.  Also  I believe  that  parti- 
cular examination  does  include  a great 
deal  of  commercial  law  which,  I think, 
members  of  an  institute  would  also  need. 
I do  not  think  it  is  beyond  us.  Some  of 
the  young  brokers  in  the  House,  are  very 
clever  and  have  a great  deal  of  ability. 
They  would  find  no  difficulty  in  passing 
such  an  examination — in  fact  they  could 
do  it  very  easily;  and  it  would  be  an 
enormous  help  to  them.  That  is  one  idea. 
You  talked  about  the  training  in  the 
stockbroker’s  office.  I think  experience 
on  the  floor  of  the  House  as  a blue  button 
— an  unauthorised  clerk,  Sir — is  very 
valuable  for  getting  to  know  your  way 
round  the  market  and  to  learn  that  very 
difficult  art  of  dealing  by  word  of  mouth 
alone.  But  I do  not  find  the  average 
younger  broker  does  get  training  in  the 
office  in  actual  investment  knowledge — 
for  example  as  to  whether  XYZ  Company 
is  sound  even  though  it  gives  a high  yield. 
I possibly  disagree  with  you,  Sir.  He  does 
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get  experience  in  the  technique  of  dealing 
but  not  so  much  in  the  investment  know- 
ledge which  he  should  have  as  a grounding. 

2756.  I should  disagree  with  you,  I 

think,  over  that  because  I think  that  many 
reputable  firms  would  be  most  careful  to 
see  that  their  young  men  were  given  a 
very  careful  grounding  in  all  branches  of 
research  and  of  general  business  tech- 
nique.  That  is  true.  You  referred  to 

the  reputable  firm.  There  are  in  the 
London  Stock  Exchange  some  firms  of  a 
very  high  standing,  and  there  was  a young 
man  I happened  to  know  who  wanted  to 
get  into  one  of  those  firms,  but  they  were 
full  up,  they  just  could  not  take  on  any- 
body else.  Eventually  he  got  into  another 
firm,  and  certainly  there  he  is  not  getting 
the  training  which  you  have  just  men- 
tioned. 

2757.  Mr.  Bingen : You  said  that  when 
you  go  to  a small  country  town  you  will 
find  the  doctor,  dentist,  lawyer,  all  quali- 
fied men  whom  you  can  call  on  and  be 
sure  of  good  advice,  but  the  broker  is  an 
unqualified  man.  I would  say  that  not 
everybody  who  qualified  as  a doctor, 
dentist  or  solicitor  is  necessarily  a good 
one;  you  may  get  bad  advice;  it  is  still  a 
question  of  selectivity.  But,  in  any  event, 
I do  not  see  how  exactly  you  would  get  a 
professional  qualification  for  being  a 
dealer  in  securities  or  an  investment 
adviser,  because  surely  you  must  be  able 
to  read  a balance  sheet?  You  must  be 
able  to  read  what  is  going  on  in  the 
Investors'  Chronicle  week  after  week  and 
in  other  papers?  It  is  not  an  exact 
science.  If  you  knew  all  the  answers  you 
would  not  deal — you  would  deal  for  your 

own  account,  would  you  not? Yes, 

you  would,  Sir,  I know,  but  all  the  same 
the  doctor,  the  dentist  and  other  pro- 
fessional people — while  their  standards 
do  vary,  they  vary  on  and  only  sink  down 
to  a very  high  level.  They  never  come 
below  a qualifying  level.  There  may  be 
an  odd  exception  to  the  rule,  perhaps,  but 
they  are  people  trained  in  every  aspect  of 
their  profession.  They  have  taken  difficult 
examinations  and  they  have  passed  them, 
indicating  that  they  have  full  and  compre- 
hensive knowledge  of  their  subject. 

2758.  But  surely  the  leading  firms  of 
brokers  and  of  course  the  merchant  banks 
and  others  who  might  decide  to  deal,  have 


a statistical  and  actuarial  department,  and 
could  be  as  fully  equipped  to  give  judg- 
ment as  anybody  else.  There  is  no  lack 

of  able  people  willing  to  advise. 1 

believe  that  the  number  of  firms  who  do 
employ  these  professional  actuaries  and 
chartered  accountants  to  provide  these 
statistics  and  investment  advice  for  the  use 
of  their  partners  are  not  by  any  means  in 
the  majority.  I do  apologise  for  talking 
about  the  London  Stock  Exchange  when 
I have  nothing  to  do  with  it — I hope  the 
Deputy  Chairman  will  forgive  me — but  I 
am  quite  sure  I am  correct  in  stating  that 
they  are  not  all  that  common. 

2759.  Surely  whether  you  go  to  the 
large  firm  or  the  small  firm — you  may 
assume  the  large  firm  has  background 
information — you  get  the  same  charge? 

But  unfortunately,  Sir,  the  small 

investor  rarely  gets  the  opportunity  of 
obtaining  the  services  of  the  big  firms. 

2760.  You  described  the  business  of  an 
outside  broker.  He  buys  stock  on  which 
he  forms  a view,  he  then  circularises  his 
clients  offering  it  to  them  at  a fixed  price. 
By  the  time  the  response  comes  in  the 
market  price  of  the  shares  may  be  above 
or  below  the  price  you  quote.  If  the  price 
you  quote,  at  the  time  your  circular  is 
received  by  your  clients,  is  below  the 
market  price,  why  do  you  still  go  on 
selling  at  that  price  rather  than  selling 

yourself? Turning  round  and  selling 

them  back  to  the  Stock  Exchange? 

2761.  Yes. The  first  time  I turned 

round,  having  bought  a line  of  stock  from 
the  London  Stock  Exchange,  just  because 
the  jobbers  had  seen  fit  to  put  the  price 
up,  and  sold  them  back  to  the  market, 
would  probably  mean  I should  never  be 
asked  to  deal  there  again. 

2762.  In  other  words  it  would  be  bad 

business? Very  bad  business. 

2763.  The  third  point  relevant  to  this 
whole  discussion  is  that  we  are  here 
considering  what  changes  should  be  made 
in  the  company  law.  I am  not  quite  sure 
what  action  you  hope  we  might  take  having 
heard  your  evidence — alter  the  Prevention 
of  Fraud  Act  so  as  to  eliminate  licensed 

dealers  or  what? 1 hoped  there  would 

be  a fresh  outlook.  I stressed  this  idea 
of  the  broker  becoming  qualified,  or  raising 
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the  standard  of  knowledge.  Against  that, 
on  that  principle,  I did  think  that  perhaps 
the  licensed  dealer,  who  is  a person  on 
his  own — independent,  completely  inde- 
pendent— I thought  that  he  ought  to 
come  into  an  association  which  has  high 
standards — and  I must  stress  we  have  high 
standards — there  ought  not  to  be  anybody 
outside  the  jurisdiction  of  a council.  Y ou 
have  these  people  who  are  exempted. 
Now  there  are  some  pure  outside  brokers 
amongst  these  people  who  enjoy  that 
privilege.  Why  they  have  that  privilege 
I do  not  know,  but  they  were  lucky  just 
after  the  Bodkin  Committee’s  recommen- 
dation came  into  force.  They  applied  for 
exemption  and  got  it. 

2764.  Your  view  is  that  members  of  the 
Association  of  Stock  and  Share  Dealers 
should  be  treated  broadly  on  an  equality 
with  members  of  the  Stock  Exchange,  and 
secondly  that  some  sort  of  examination 

should  be  applicable  to  all  dealers? 

Yes,  I do  think  that. 

2765.  Professor  Gower:  I would  like  to 

ask  one  question  to  which  I ought  to 
know  the  answer.  Do  the  Board  of  Trade 
Regulations  limit  the  extent  of  the  margin 
that  you  are  entitled  to  add  when  you  have 
bought  shares? None  at  all. 

2766.  Neither  under  the  Board  of 
Trade  Regulations  nor  under  the  rules  of 

your  Association? No.  I could  be 

foolish  and  buy  a share  at  5.y.  and  try  and 
sell  it  to  the  public  at  15s.  even  though 
they  were  still  5s.  on  the  market:  I should 
not  get  any  orders;  there  would  be  a lot 
of  letters  sent  to  the  Stock  Exchange  and 
probably  the  police. 

2767.  There  are  people  in  the  United 

States  who  are  very  comparable  to  your- 
self?  1 believe  so,  yes,  but  I think  that 

there  are  very  few  dealers  there  who  act 
as  principals ; they  are  mostly  brokers  who 
advertise  rather  than  act  as  a principal 
like  myself. 

2768.  With  respect,  I do  not  think  so. 

The  outside  brokers  in  the  United  States 
of  whom  there  are  a large  number,  do  act 
as  principals. They  take  a com- 

mission? 

2769.  No. There  is  no  jobbing 

system. 


2770.  The  regulations  of  the  National 
Association  of  Securities  Dealers 
(N.A.S.D.),  which  is  virtually  the  equiva- 
lent of  your  body,  prescribe  the  margin 

which  the  dealer  is  entitled  to  add. 

The  increase  in  price?  Is  that  not  the 
same  principle  as  in  France  where  the 
price  is  not  entitled  to  fall  more  than  so 
much  per  day? 

2771.  In  the  United  States  members  of 
the  N.A.S.D.  partly  deal  like  you,  buy  a 
line  and  sell  it;  they  also  act  like  brokers 
as  well  in  that  if  they  have  a client  who 
wants  to  buy  and  they  have  not  got  the 
shares,  they  ring  up  a colleague  and  see 
if  he  has.  In  that  respect  they  are 
brokers.  It  is  more  extensive  over  there. 
For  instance  in  an  original  issue  the  shares 
will  be  placed  with  these  “ over  the 
counter  ” dealers.  They  can  get  them  as 
an  original  issue  which  I gather  you 
cannot.  Do  you  ever  have  shares  placed 

with  you  by  an  issuing  house? Yes, 

indeed. 

2772.  To  that  extent  you  get  in  at  the 

beginning? Yes.  If  there  were  any 

suggestion  of  having  a profit  margin  or 
level  imposed  here,  I myself  would  not 
mind  in  the  slightest. 

2773.  On  the  face  of  it  it  looks  as 

though  there  ought  to  be. Perhaps  if 

there  is  any  evidence  of  abuse  or  of  the 
public  being  “ taken  for  a ride  ”;  but  I 
have  never  seen  it  myself.  Please  remem- 
ber the  small  investor  is  not  quite  as 
inexperienced  as  people  make  out.  Thanks 
to  Mrs.  Naylor  and  her  colleagues  of  the 
Press,  they  are  becoming  very  knowledge- 
able indeed  especially  where  share  prices 
are  concerned.  It  is  no  good  trying  to 
squeeze  that  extra  sixpence  hoping  they 
will  not  notice — they  will  not  play. 

2774.  I quite  see  there  is  a controlling 
element  in  that  all  the  shares  you  deal 
with  are  quoted  on  the  London  Stock 
Exchange.  There  would  be  this  possibi- 
lity, though,  would  there  not?  Certain 
companies  which  have  published  prospec- 
tuses might  make  issues  of  shares  which 
are  not  quoted.  You  could  deal  in  those 
surely  without  having  again  to  send  out 
a prospectus?  All  you  would  do  is  send 
out  the  prospectus  the  company  had 

already  published? We  could  do  that. 

There  is  one  prospectus  I expect  you  have 


542 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


25 th  November , 1960]  mr.  p.  g.  smith  and  mr.  w.  a.  tuckwell 


[Continued 


in  mind  about  some  preference  shares. 
It  is  quite  true  members  of  the  Association 
could  send  this  prospectus  out  all  over  the 
country,  but  there  again  the  cost  of  doing 
it  would  be  tremendous  and  the  return 
very  small.  The  Investors'  Chronicle 
next  week  would  carry  a blistering  article 
why  you  should  not  put  your  money  into 
that — and  the  other  newspapers  as  well. 
The  public  have  a good  amount  of  pro- 
tection there.  If  by  any  chance  any 
member  of  our  Association  did  send  out 
that  particular  prospectus  now  they  would 
be  summoned  before  the  Council  very 
quickly  I can  assure  you. 

2775.  Mrs.  Naylor : It  would  help  us  if 
you  could  give  us  some  idea  of  what  kind 
of  action  by  your  members  would  demand 

disciplinary  measures. The  last  one  I 

can  recall  was  where  one  of  our  members 
tried  to  sell  the  public  a line  of  shares  in  a 
Canadian  oil  company.  There  was  no 
doubt  that  it  was  a bad  one,  but  that  of 
course  does  not  matter. 

2776.  Did  it  have  a quotation  on  the 

Stock  Exchange? It  was  being  quoted. 

2777.  The  London  Stock  Exchange  had 

not  seen  fit  to  suspend? It  was  quoted 

under  the  special  rule.  But  this  man  in 
his  circular  to  the  public  made  statements 
which  appeared  outrageous — untrue  and 
misleading — and  accordingly  we  brought 
it  up  before  the  Council.  I brought  the 
complaint  myself.  They  were  suspended 
for  twelve  months. 

2778.  Could  you  think  of  one  more? 

It  is  usually  a case  of  making  reckless 

statements  in  circulars,  but  there  are  so 
few.  There  has  only  been  this  serious  one 
where  a member  was  suspended.  I myself 
have  written  once  or  twice  to  members 
reprimanding  them  on  minor  things  which 
I thought  were  bad  manners,  shall  I say, 
and  not  upholding  our  high  standards. 

2779.  Generally  it  would  be  because 

the  language  in  the  circular  was  rather  too 
dashing,  too  exhilarating? Yes. 

2780.  The  Provincial  Brokers’  Stock 

Exchange,  have  they  not  got  some  kind  of 
examination? They  have  indeed. 

2781.  Is  it  any  good? — Some  details 
of  it  were  published  in  the  Press  the  other 
day,  and  all  I can  remember  was  one 


question:  how  do  you  carry  out  dividend 
stripping. 

2782.  That  would  be  a very  good  test 

of  mental  capacity. 1 believe  they  are 

on  the  right  track,  but  of  course  they  have 
not  got  the  authority  of  the  industry  as  a 
whole. 

2783.  Quite.  When  you  buy  stock 
wholesale  and  retail  it,  what  is  the  position 
on  stamp  duty?  Do  you  have  the  same 

privilege  as  jobbers? No.  If  I have 

not  resold  the  stock  in  time  our  name 
goes  to  the  Stock  Exchange  and  we  have 
to  pay  the  full  stamp  duty  on  that.  But 
if  we  are  able  to  buy  the  stock  and  resell 
it  by  the  time  the  Stock  Exchange  requires 
names,  then  we  are  able  to  supply  the 
names  of  the  public  and  they  are  put 
direct  on  to  the  transfer  deed.  In  that  case 
the  stamp  duty  is,  of  course,  only  paid  by 
the  public. 

2784.  Mr.  Bingen : Mrs.  Naylor  asked 
about  disciplinary  proceedings  and  you 
said  that  on  one  occasion  you  suspended 
somebody  for  twelve  months  for  extrava- 
gant statements.  Does  that  mean  their 
licence  was  automatically  withdrawn? 
It  does  mean  their  licence  was  auto- 
matically withdrawn. 

2785.  You  can  override  the  Board  of 

Trade’s  powers? That  is  true  and  it  is 

a danger.  One  of  the  things  we  are  dis- 
cussing now  with  counsel  is  this  question 
of  our  having  to  be  at  the  same  time 
prosecutor  and  judge,  which  I do  not  think 
is  just.  I am  sure  you  would  be  able  to 
agree  how  difficult  it  is  for  us.  Somebody 
comes  up  before  us  and  we  have  to  charge 
him  and  then  try  him  as  well.  I do  not 
find  it  easy. 

2786.  Chairman : One  way  of  avoiding 
that  is  to  provide  that  the  Association 
should  appear  by  solicitor  and  counsel — 
that  does  something  to  meet  the  charge 
of  the  members  being  judges  in  their  own 
cause.  It  is  true  solicitor  and  counsel 
would  be  retained  by  the  Association,  but 
that  would  give  an  element  of  impartiality. 
In  this  particular  case  the  Associa- 
tion’s solicitor  was  present,  and  also  the 
accused  had  the  right  to  bring  his  own 
solicitor.  He  had  probably  been  to 
counsel  and  would  have  been  entitled  to 
have  brought  counsel  if  he  had  wanted  to. 
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I must  confess  I did  not  find  it  very  easy. 
We  were  telling  him  what  we  thought  he 
had  done,  then  prosecuting  him,  and  then 
having  to  sit  round  and  find  him  guilty. 
He  could  have  been  pre-judged,  I know 
that. 

2787.  Professor  Gower : It  would  be 
easier  if  your  members  were  individually 
licensed  by  the  Board  of  Trade.  You 
could  then  bring  a complaint  to  the  Board 
of  Trade  and  they  would  remove  the 

licence  if  they  thought  fit. That  would 

be  one  way  out  of  it.  I cannot  see  any 
real  reason  for  that.  Why  saddle  the 
Board  of  Trade  with  all  these  complaints? 
They  are  not  part  of  the  judiciary. 

2788.  Mr.  Mackinnon : Surely  some  of 
the  complaints  would  be  about  unethical 
conduct  by  the  members,  not  necessarily 

matters  of  public  interest  at  all  ? That 

does  happen.  Sir,  yes. 

2789.  Mr.  Scott : In  order  to  qualify 

as  a member,  does  a person  actually  have 
to  carry  on  the  business  of  dealing,  or 
could  he  just  be  an  adviser  or  an  invest- 
ment analyst  ? He  could  be. 

2790.  And  he  could  write  to  the  papers 

about  certain  shares  or  something  of  that 
sort  ? He  could  do,  yes  indeed. 

279 1 . Would  it  be  a disciplinary  offence 
if  he  were  to  write  to  the  papers  cracking 


up  the  merits  of  a certain  share  and  then 
try  to  sell  that  share  by  advertisement? 

If  he  sold  it  to  his  clients  ? It  has  its 

dangers,  yes  indeed.  But  I tell  you  what 
he  could  not  do.  He  could  not  buy  a 
block  of  shares  on  Monday,  write  it  up 
in  the  newspaper  on  Friday  and  then  try 
to  sell  the  stock  back  to  the  Stock 
Exchange  just  because  he  had  pushed  the 
price  up  by  his  article.  That  is  about  the 
only  method  of  “ share  pushing  ” left.  It 
does  happen  in  the  Sunday  newspapers, 
but  it  is  never  done  deliberately;  I do  not 
think  the  Stock  Exchange  would  stand 
for  it. 

2792.  If  someone  were  to  apply  for 
membership,  it  is  not  necessary  for  him 
to  be  established  in  business  as  a dealer? 

It  is  not  necessary,  but  he  would  not 

become  a member  if  he  had  no  established 
office.  I would  not  personally  elect  a 
person  who  wanted  to  be  just  a casual 
member  of  the  Association. 

2793.  And  the  admission,  of  course,  is 

a matter  for  the  Council? Yes.  Our 

articles  of  association  require  members 
to  be  in  the  business  of  marketing  securi- 
ties and  to  have  an  established  office. 

Chairman : Gentlemen,  those  are  all  the 
questions  we  have  to  put  to  you,  and  it 
only  remains  for  me  to  express  the  thanks 
of  the  Committee  for  coming  this  after- 
noon and  helping  us. 


{The  witnesses  withdrew ) 
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APPENDIX  XXn 

Memorandum  by  The  Council  of  Associated  Stock  Exchanges 

INTRODUCTION 

We  have  considered  the  various  subjects  set  out  in  the  Annex  to  the  letter  of  15th 
January,  1960,  from  the  Secretary  to  the  Committee  and  append  our  views  below. 
Where  we  have  not  commented,  it  is  because  the  subject  is  either  one  upon  which 
other  professional  bodies  are  more  directly  competent  to  speak,  or  one  which  does 
not  fall  within  the  range  of  our  experience. 


THE  PARAGRAPHS  OF  THE  ANNEX 
1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members,  and  other  conditions  of  incor- 

poration 
No  comment. 

(b)  Limitation  of  objects  to  those  stated  in  the  Memorandum  ; obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses ; effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parties,  and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 
From  the  Stock  Exchange  point  of  view  it  is  important  that  the  nature  of  a company’s 
business  should  be  known  to  investors.  The  practice  of  diversification  is  having  the 
effect  of  creating,  admittedly  in  a relatively  small  degree,  a number  of  investment 
companies  under  the  cloak  of  some  name  which  either  by  repute  or  definition  is 
primarily  connected  with  one  particular  industry.  We  believe  that  the  investor  should 
know  the  nature  of  the  business  in  which  his  money  is  invested  and  that  the  best 
safeguard  for  this  principle  would  be  a more  strict  insistence  on  conformity  to  the 
principal  objects  clause  of  the  Company’s  Memorandum  of  Association.  The  present 
procedure  for  altering  the  objects  clause  is  fair  and  can  be  applied  by  companies  wishing 
to  diversify.  In  this  connexion  we  recommend  an  increase  in,  or  a more  vigorous 
use  of,  the  powers  of  the  Board  of  Trade  to  enforce  compliance  with  the  principal 
objects  clause  and  a prevention  of  the  power  to  endow  companies  with  a plethora 
of  unrelated  objects  all  stated  as  principal  objects.  Companies  wishing  to  have  such 
powers  should  adopt  as  their  principal  objects  clause  one  suitable  for  an  Industrial 
Holding  Company.  It  is  possible  that  one  way  to  achieve  this  would  be  to  magnify 
the  significance  of  the  principal  objects  by  relegating  all  the  remainder  to  a statutory 
table  similar  to  Table  A for  Articles  of  Association. 

(c)  The  company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 
No  comment. 

(d)  Shares  of  no  par  value 

No  comment  except  that  we  are  in  favour  of  shares  of  no  par  value. 


5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

(a)  Fundamental  changes  in  company's  activities 
See  answer  to  paragraph  1(6). 
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(b)  Disposal  of  undertaking  and  assets 

We  consider  that  the  power  normally  given  to  Directors  in  the  Memorandum 
of  Association  to  dispose  of  the  Undertaking  is  too  great  because  it  can  bring  the 
business  to  an  end.  Such  a disposal  should  require  the  sanction  of  a Special  Resolution 
of  members. 

(c)  Issue  of  shares 

Issues  of  shares  for  cash  or  otherwise  can  swing  control  of  a company  into  hands 
sympathetic  to  the  directors  and  possibly  against  the  interests  of  the  shareholders. 
We  recommend  that  control  should  be  exercised  by  the  shareholders  over  an  increase 
in  the  issued  share  capital  (which  is  the  significant  item)  just  as  is  now  required  over 
an  increase  in  the  authorised  share  capital  (which  by  itself  is  of  little  consequence). 

(d)  Borrowing  money  and  charging  property 

Unsecured  borrowing  should  be  left  to  the  directors  to  arrange  but  a company’s 
undertaking  should  only  be  charged  with  the  approval  of  the  shareholders. 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 
No  comment. 

6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects? 
See  5. 

(b)  Are  Directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 
No  comment. 

(c)  Directors'  and  officers'  dealings  in  their  own  companies'  shares 

It  is  impossible — and  in  any  event  undesirable — to  prevent  directors  buying  and 
selling  shares  in  their  companies  on  their  own  account.  We  think,  however,  that  it  is 
desirable  that  directors  should  not  invest  Pension  Fund  money  in  the  company’s 
shares  and  so  increase  their  voting  strength. 

(d)  Disclosure  of  directors'  interests 
No  comment. 

(e)  Should  bodies  corporate  be  allowed  to  be  Directors? 

No  comment. 

7.  Shares  with  Restricted  or  No  Voting  Rights 
We  are  not  in  favour  of  non-voting  Ordinary  Shares. 


11.  Disclosure  of  Ownership  and  Control 

_ We  consider  that  the  crux  of  the  problem  posed  by  this  question  lies  in  the  respon- 
sibility of  the  principal  for  whom  the  nominee  is  acting.  If  that  principal  is  a public 
quoted  company,  then  its  obligation  to  its  shareholders  will  be  governed  by  its  objects 
clause  ( see  paragraph  1)  and  by  its  compliance  with  the  General  Undertaking  to  the 
Stock  Exchange  regarding  disclosure  of  factors  affecting  the  nature  of  the  business 
and  the  value  of  the  shares. 

16.  Take-over  Bids 

This  subject  is  adequately  covered  by  the  directors’  duties  under  the  General 
Undertaking  to  Stock  Exchanges  and  their  statutory  duty  to  manage  the  company. 
Bearing  in  mind  the  recent  full  treatment  of  the  subject  by  a City  Committee,  we  have 
no  further  comment  to  make. 
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18.  Control  Over  Business  of  Dealing  in  Securities 

The  general  opinion  is  that  licences  to  deal  in  securities  should  be  granted  with  more 
care.  Exemption  from  the  provisions  of  the  Prevention  of  Fraud  (Investments)  Act, 
1958  is  granted  to  Licensed  Dealers  in  certain  circumstances.  We  consider  that  the 
conduct  of  Licensed  Dealers  in  this  context  varies  widely  and  that  care  should  be  taken 
to  see  that  all  Licensed  Dealers  apply  the  same  standards  as  are  required  by  the  Board 
of  Trade.  We  realise  that  these  are  not  matters  for  amendment  of  the  statutes  but  for 
stricter  control  by  the  Board  of  Trade. 

(Note:  Since  writing  the  above  the  draft  of  the  Licensed  Dealers  (Conduct  of 
Business)  Rules,  1960,  has  been  published  and  deals  precisely  with  the  point.) 

24.  Company  and  Business  Names 

We  consider  that  companies  which  have  become  Industrial  Holding  Companies  (see 
Paragraph  1)  should  have  some  distinguishing  feature  to  their  names. 


28.  Problems  of  Administration  and  Enforcement  of  the  Law 
We  consider  that  companies  should  publish  in  their  Accounts  details  of  the  total 
remuneration  of  directors  including  that  received  from  subsidiary  companies. 

May,  1960. 


Supplementary  Memorandum  by  the  Council  of  Associated  Stock  Exchanges 
(Information  supplied  by  all  member  Exchanges  except  Dublin  and  Cork  and  by  the 
Oldham  Stock  Exchange ) 


Number  of  applications  in  the  period  1st  January,  1956,  to  1st  December,  1960, 
granted  by  the  undermentioned  Stock  Exchanges  for  permission  to  deal  and  official 
quotation  where  no  such  application  was  made  to  the  London  Stock  Exchange. 
Aberdeen  . . . . 3 (of  which  1 jointly  with  Edinburgh  and  1 jointly  with 

Glasgow) 


Belfast  . . 
Bradford 
Birmingham 


Bristol  . . 
Cardiff 
Dundee 
Edinburgh 

Glasgow 


3 

3 

57 


34 

10 

6 

11 

42 


(of  which  2 jointly  with  Manchester,  1 jointly  with 
Cardiff,  2 jointly  with  Nottingham  and  1 jointly 
with  Sheffield) 

(of  which  2 jointly  with  Liverpool) 

(of  which  1 jointly  with  Birmingham) 

(of  which  3 jointly  with  Glasgow  and  1 jointly  with 
Aberdeen) 

(of  which  3 jointly  with  Edinburgh  and  1 jointly  with 
Aberdeen) 


Greenock 

Halifax 

Huddersfield  . . 

Leeds 

Liverpool 

Manchester 


Nil 

3 

6 (of  which  4 jointly  with  Oldham) 

7 

45  (of  which  5 jointly  with  Manchester  and  2 jointly 
with  Bristol) 

61  (of  which  5 jointly  with  Liverpool  and  2 jointly  with 
Birmingham) 


Newcastle-upon-Tyne 
Newport,  Mon. 
Nottingham 
Sheffield 
Swansea 


8 

Nil 


1 1 (of  which  2 jointly 
13  (of  which  1 jointly 
Nil 


with  Birmingham) 
with  Birmingham) 


Oldham 8 (of  which  4 jointly  with  Huddersfield) 
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APPENDIX  XXTTT 
Memorandum  by  Mr.  Charles  Clore 


With  the  assistance  of  my  professional  advisers  I set  out  below  some  views  on  the 
terms  of  reference  of  the  Company  Law  Committee  and  have  followed  numerically  the 
paragraphs  m the  annex  to  the  Secretary’s  letter  dated  15th  January,  1960  Y 

1.  Incorporation  of  Companies— Memoranda  of  Association 

(a)  Requirements  as  to  minimum  numbers  of  members  and  other  conditions  of  incorporation 
I am  of  the  opinion  that  the  absence  of  any  minimum  capital  contribution  provided 
an  opportunity  for  abuse  of  the  privilege  of  limited  liability.  My  suggestion  Fs  that  In 
this  respect  there  should  be  a minimum  authorised  capital  for  any  cSnpany  which  “ 
not  fully  subscribed  in  cash  or  for  moneys  worth,  shall  he  a personal  liability  of  the 
subscribers  or  promoters  m the  event  of  insolvency  of  the  company.  y 

(р)  Limitation  of  objects  to  those  stated  in  the  Memorandum;  obsolescence  of  ultra  vires 

rule  m view  of  universality  of  modem  objects  clauses;  effect  of  that  rule  as  between  a 
company  or  its  directors  and  third  parties,  and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 

enfbFremSt™6  °f  v'r“  should  either  te  aboUshed  or  be  made  capable  of  strict 
ex^em^BotFd^  °arry  °“  any  trade  or  business  ““idered 

Alternatively,  the  company’s  objects  should  be  specifically  stated  and  the  doctrine 
which  permits  each  subclause  of  the  Memorandum  of  Association  to  be  separately 
construed  should  be  abrogated.  The  Registrar  of  Companies  could  refuse  toF-egister 
any  company  whose  objects  clauses  are  not  specific  or  which  are  too  wide.  It  rauld 
tbat  any  change  m the  objects  must  first  be  approved  by  a 
fso1 lub™  of  the  Company  and  the  amended  objects  must  still  be  acceptable  to 
0IT^meS  they  were  paid  °f  ‘he  Memorandum  of  Association  as 
Wk  T11"  T°j  ld  prevent  the  business  of  a company  being  radically 
changed  without  the  knowledge  and  consent  of  the  shareholders.  6 y 

(с)  The  company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 
retained'5*1110^011  °f  ***  company  as  a leSal  entity  distinct  from  its  members  should  be 

“difficult  to  see  how  “ a one-man  ” company  can  be  avoided  in  spite  of  the  fact 
that  the  privileges  of  limited  liability  are  sometimes  abused  thereby.  The  suggestion 
SSposition  abOVe  of  a lmn™um  authorised  capital  to  be  fully  subscribed  may  alleviate 

(ff)  Shares  of  no  par  value 

belmptaientedndati0nS  °f  ****  Govenment  Committee  on  shares  of  no  par  value  should 

2.  Prohibition  of  Partnerships  with  more  than  20  Members 

This  has  very  limited  application,  applying  in  practice  to  professional  firms,  but  there 
a?  read  teason  why  a partnership  should  be  limited  to  20  Members  as  is 
E ^ of  the  Companies  Act,  1948.  There  should  perhaps  be  a limit 

but  it  might  usefully  be  raised  to,  say,  50. 
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3.  Classification  of  Companies 

The  distinction  should  be  between  public  companies  and  private  companies — all  the 
latter  to  have  the  status  of  present  private  “ exempt  ” companies.  Unlimited  companies 
and  companies  limited  by  a guarantee  have  a very  limited  application  and  usage  and 
would  not  appear  to  require  any  further  legislative  control. 

4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

This  should  be  allowed  (certainly  for  charitable  purposes)  within  reason,  taking  into 
consideration  the  activities  and  profits  of  the  company. 


5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

Shareholders’  control  should  be  strengthened  to  provide  that  none  of  the  matters 
enumerated  under  this  paragraph  should  be  within  the  directors’  powers  without  a 
Resolution  of  the  Company  in  General  Meeting  except  (d)  the  borrowing  of  money  and 
charging  of  property  if  in  the  ordinary  course  of  the  business  of  the  company. 

6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects? 
Whilst  directors’  duties  need  not  be  made  stricter;  than  at  present  they  certainly 

should  be  more  clearly  defined. 

(b)  Are  Directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 
Directors  are  not,  generally  speaking,  aware  of  the  legal  duties  arising  from  their 

fiduciary  position  and  this  should  be  more  clearly  defined. 

(c)  Directors'  and  officers'  dealings  in  their  own  companies'  shares 

There  is  no  reason  why  a director  or  an  officer  of  a company  should  not  buy  or 
sell  shares  in  that  company. 

(d)  Disclosure  of  Directors'  interests 

Directors’  interests  should  be  disclosed  but  the  present  system  is  cumbersome  and 
usually  ineffective.  There  should  be  kept  a register  showing  all  beneficial  interests  of 
directors  in  the  shares  of  the  company,  which  should  be  available  at  all  times  for 
inspection  and  a copy  of  which  should  be  obtainable  in  the  same  way  as  a list  of 
shareholders.  There  is  no  necessity  for  details  of  every  transaction  with  date  and 
price  to  be  recorded  although  such  details  might  be  required  to  be  supplied  to  the 
Board  of  Trade  on  the  occasion  of  any  enquiry  or  investigation  into  the  affairs  of  the 
company.  From  a practical  point  of  view,  the  Register  could  be  required  to  be  made 
up  quarterly  or  half-yearly  and  particulars  at  the  end  of  the  year  could  be  incorporated 
in  the  Annual  Return. 

(e)  Should  bodies  corporate  be  allowed  to  be  Directors  ? 

Directors  and  Secretaries  of  bodies  corporate  should  be  individuals  with  personal 
liabilities  for  defaults  or  misconduct. 

7.  Shares  with  Restricted  or  No  Voting  Rights 

This  is  essentially  a matter  of  contract.  If  any  legal  restrictions  were  placed  on  the 
issue  of  non-voting  shares  an  elaborate  system  would  no  doubt  be  set  up  to  avoid 
the  section  and  from  a practical  point  of  view  any  effort  to  interfere  with  the  freedom 
of  contract  would  fail.  As  a domestic  matter  if  it  is  considered  of  any  real  importance 
Stock  Exchanges  might  refuse  to  give  a quotation  for  non-voting  equity  shares,  etc., 
except  where  there  is  already  a quotation  for  such  shares  in  any  particular  company. 
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8.  The  Protection  of  Minorities 

Generally  speaking,  a minority  position  arises  quite  voluntarily  and  usually  in 
private  companies  and  whilst  the  principle  behind  the  present  Section  210  is  good  and 
there  is  now  judicial  decision  on  it,  the  scope  of  the  section  should  be  widened  having 
regard  to  experience  obtained  since  1948. 

9.  Protection  of  Special  Classes  of  Shares 

These  are  matters  of  contract  and  the  position  seems  to  be  adequately  covered  by  the 
present  law  and  practice. 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders 

The  company  should  be  entitled  if  it  so  desires  to  require  any  shareholder  to  disclose 
the  name  and  address  of  the  beneficial  owner  of  shares  and  debentures  in  the  company. 
The  Special  Commissioners  have  this  power  under  the  Income  Tax  Act,  1952,  section 
250(4),  to  require  this  information,  and  it  is  considered  that  the  company  should  have 
the  like  right  for  tax  and  for  other  purposes. 

( b ) Control  through  nominee  directors 

Control  through  nominee  directors  seems  to  be  covered  by  the  provisions  of  the 
Companies  Act,  1948,  section  195(10),  which  should  be  made  a general  rule  of  company 
law.  ' 

12.  Share  Transfer  and  Registration  Procedure 

Generally  speaking,  this  works  well  although  Company  Registrars  complain  that 
there  is  too  much  detail  and  paper  work  involved.  Generally  speaking,  however,  the 
paper  work  involved  is  for  the  protection  of  both  the  Vendor  and  the  Purchaser  and 
for  the  company’s  records  and  could  be  reduced  by  administrative  action. 

• 

13.  Multiplicity  of  Directorships  held  by  One  Individual 

There  is  no  reason  why  the  present  position  should  not  remain.  One  man  cannot 
be  an  effective  director  of,  say,  1,000  companies;  on  the  other  hand,  a director  can 
be  quite  effective,  say,  in  respect  of  a large  number  of  companies  if  he  can  be  satisfied 
with  the  efficiency  and  competency  of  the  executive  staff  and  proper  provision  is  made 
for  frequent  financial  returns  with  strict  budgetary  control. 

14.  Practice  of  Carrying  On  Business  through  Associated  and  Subsidiary  Companies 

It  is  quite  common  nowadays  for  a parent  company  to  have  many  subsidiaries  and 
associated  companies  each  engaging  in  some  branch  of  or  even  in  a different  business 
from  the  main  business  of  the  company,  and  for  the  group  to  be  co-ordinated  by 
the  Board  of  Directors  of  the  Parent  Company.  This  enables  the  existence  of  separate 
companies  with  its  own  executive  directors,  being  responsible  only  to  the  Parent 
Company  Board,  which  controls  policy  and  finance. 

15.  Loan  Capital 

It  would  be  an  advantage  if  a copy  of  the  Trust  Deed,  the  Debenture  and  any 
document  creating  the  loan  capital  is  filed  in  addition  to  the  Form  47  (a)  or  (b).  I also 
think  it  would  be  an  advantage  if  it  is  made  compulsory  to  file  the  Memoranda  of 
Satisfaction. 

16.  Take-over  Bids 

There  are  many  points  raised  in  the  seven  separate  sub-headings  of  this  paragraph 
and  a few  general  observations  follow. 
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The  Issuing  Houses  Association  in  October,  1959,  produced  a booklet  entitled 
“Notes  on  Amalgamation  of  British  Businesses”.  The  authors  of  this  book 
emphasised  four  points: 

(a)  That  a free  share  market  be  maintained. 

(b)  That  a shareholder  himself  must  decide  whether  or  not  to  sell  his  shares. 

(c)  That  Directors  have  a duty  to  give  shareholders  the  full  facts  at  the  right  time. 

(d)  That  disturbances  in  normal  share  prices  should  be  avoided  until  all  information 

is  available. 

There  can  be  little  argument  with  the  four  principles  mentioned  above  and  therefore 
it  is  necessary  to  give  some  thought  to  the  details  or  procedure  to  be  adopted  in  order 
to  see  that  these  four  points  are  sustained: — 

(1)  Whilst  it  is  not  the  duty  of  a Board  to  negotiate  the  sale  of  the  holdings 
of  its  shareholders,  there  is  no  one  to  whom  a person  wishing  to  make  an  offer 
for  all  the  shares  can  approach,  other  than  the  Board.  The  Board  therefore  should 
consider  any  approach  of  this  kind  on  its  merits.  They  should  request  information 
with  regard  to  identity  of  the  proposed  bidder,  the  price  proposed  to  be  offered, 
the  ability  of  the  proposed  bidder  to  satisfy  the  price,  the  effect  which  the  passing 
of  control  would  have  on  the  company’s  business  generally,  the  customers, 
the  staff  and  all  other  relevant  factors,  bearing  in  mind  that  overall  the  Board  are 
trustees  for  the  shareholders. 

(2)  Once  the  Board  have  decided  that  the  offer  is  a serious  one  from  a responsible 
source  they  should  issue  a statement  to  shareholders  and  to  the  Stock  Exchange 
and  the  Press  in  appropriate  terms,  if  possible  indicating  the  price  offered,  but 
generally  speaking,  advising  shareholders  that  an  approach  has  been  made  and 
that  they  should  not  sell  their  shares  without  taking  into  account  the  effects  of 
such  an  approach.  It  is  felt  that  to  stop  dealings  in  the  shares  would  be  too 
drastic  a step  and  might  completely  upset  freedom  of  dealing  if  there  were  a 
number  of  such  approaches  in  a short  period  of  time.  If  there  were  violent 
fluctuations  in  the  price  of  the  shares  the  Board  could  then  be  empowered  to  ask 
the  Stock  Exchange  to  suspend  dealing  for  a short  period  of  time  to  enable  the 
position  to  become  clarified. 

(3)  On  being  satisfied  that  the  offer  made  can  be  fully  implemented  the  Board 
should,  at  the  expense  of  the  Offeror,  be  required  to  circularise  an  offer  and  a form 
of  acceptance  with  a stamped  or  franked  envelope  but  at  the  same  time  should  be 
entitled  to  send  a circular  with  its  own  comments  with  regard  to  the  offer. 

(4)  With  such  comments  it  should  be  the  duty  of  the  Board  to  give  the 
shareholders  a full  up  to  date  statement  of  the  position  of  the  company,  together 
with  any  other  material  information  which  might  influence  the  minds  of  share- 
holders in  deciding  whether  or  not  to  accept  the  offer.  The  material  information 
so  required  would  include  information  with  regard  to  the  beneficial  interests  of 
the  Directors  in  the  shares  of  the  company  and  particulars  of  any  arrangements 
offered  or  made  between  the  Directors  and  the  Offeror  with  regard  to  compensation, 
new  service  agreements  or  other  matters  which  might  benefit  the  Directors. 

(5)  The  name  of  the  Offeror  should  always  be  disclosed  and  there  should  be  a 
legal  obligation  on  the  part  of  the  Offeror  to  arrange  irrevocably  for  the  full 
implementation  of  the  consideration  offered  in  the  event  of  the  offer  becoming 
unconditional. 

(6)  No  offer  should  be  open  for  less  than  21  days  or  more  than  35  days  before 
it  is  declared  unconditional  or  withdrawn.  If  the  initial  period  is  to  be  extended 
notice  is  to  be  given  to  the  company  not  less  than  3 days  before  the  expiration 
of  such  initial  period.  If  the  offer  is  declared  unconditional  it  should  be  capable 
of  being  extended  beyond  the  35  days  period,  for  late  acceptances. 
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(7)  Any  acceptances,  notwithstanding  any  agreement  to  the  contrary,  should  be 
capable  of  being  withdrawn  by  notice  in  writing  given  not  less  than  7 days  before 
the  closing  date  for  the  offer,  as  extended  if  applicable. 

(8)  The  Companies  Act,  1948,  section  209,  requires  to  be  redrafted  as  it  is  not 
satisfactory  as  drawn.  The  general  principles  are  correct,  namely  to  enable  an 
Offeror  who  has  acquired  90  per  cent,  of  the  issued  share  capital  of  a class  of 
shares  compulsorily  to  acquire  the  balance.  The  reciprocal  right  given  to 
dissenting  shareholders  should  however  apply  if  the  Offeror  obtains  in  excess 
of  50  per  cent,  of  the  shares  in  question  on  the  footing  that  such  a control  can  be 
just  as  effective  for  most  purposes  as  a 90  per  cent,  control. 


17.  Prospectuses — Statements  in  lieu  of  Prospectuses — Offers  for  Sale — Issue  of  Shares 
to  Existing  Shareholders 

Generally  speaking  the  present  provisions  appear  to  be  adequate  for  public  protection 
— section  39  of  the  Companies  Act,  1948  (Certificates  of  Exemption)  is  a power 
which  has  been  given  to  the  Share  and  Loan,  Stock  Exchange  and  seems  to  work 
adequately.  There  is  a danger  that  further  detailed  legislation  will  create  more 
problems  than  it  will  solve. 

18.  Control  over  Business  of  Dealing  in  Securities 

No  comment. 

19.  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

No  comment. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  Shares 

Generally  speaking  the  reduction  of  capital  provisions  cause  no  undue  hardship 
and  contain  within  reasonable  bounds  companies  dealing  in  its  own  share  capital. 
Companies  Act,  1948,  section  54,  requires  further  detailed  consideration  and  should 
be  strengthened. 

21.  Accounts 

This  is  mainly  a matter  for  Accountants  to  offer  advice  on  technical  matters  but 
from  the  point  of  view  of  a person  concerned  with  business  and  industry  the  following 
observations  may  be  material : — 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

Fixed  assets  of  a company  should  be  revalued  not  less  frequently  than  at  5-yearly 
intervals  but  there  is  no  need  for  the  surplus  resulting  from  such  revaluation  to  be 
incorporated  in  the  accounts.  A note  could  perhaps  be  made  of  the  revaluation  in 
the  same  way  as  the  annual  revaluation  of  quoted  investments  is  noted. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 

Pre-acquisition  profits  of  subsidiaries  should  be  available  for  use  in  the  current 
year  if  declared  as  a dividend  by  the  subsidiary  whilst  the  shares  of  the  subsidiary 
are  held  by  the  parent  company.  The  company  could  have  the  option  of  writing  off 
the  amount  of  pre-acquisition  profits  after  tax,  from  the  cost  of  acquisition  of  the 
subsidiary  if  it  so  desired. 


24.  Company  and  Business  Names 

The  administration  relating  to  the  approval  of  Company  and  Business  Names 
should  be  amalgamated  in  a single  department  of  the  Board  of  Trade.  The  Registrar 
should  have  the  right  to  require  that  the  choice  of  any  particular  name  for  either  purpose 
be  advertised  for  objections  and  to  consider  such  objections,  if  lodged,  before  issuing 
a Certificate  of  Registration. 
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28.  Problems  of  Administration  and  Enforcement  of  the  Law 

The  Board  of  Trade  should  have  wider  powers  to  appoint  an  Inspector  to  investigate 
the  affairs  or  certain  aspects  of  the  affairs  of  any  company.  These  powers  should  be 
exercised  more  freely  and  speedily.  Provision  should  be  made  for  these  powers  to  be 
able  to  be  exercised  without  public  notice  so  that  the  Board  of  Trade  could,  at  short 
notice  based  on  reasonable  evidence,  appoint  an  Inspector  to  investigate  certain 
specific  aspects  of  a company’s  activities,  the  Inspector’s  appointment  and  terms 
of  reference  being  notified  only  to  the  company.  The  Board  of  Trade  could  then  if  so 
desired  require  the  company  to  circularise  to  its  shareholders  a copy  of  the  Inspector’s 
appointment  and  Report.  On  this  footing  no  harm  would  be  done  by  the  appointment 
if  there  were  no  material  grounds  of  complaint  against  the  company,  but  if  there  were 
any  such  grounds,  the  shareholders  would  be  protected  by  speedy  and  effective  action 
and  publication. 

The  existing  powers  of  appointing  an  Inspector  by  public  announcement  could  be 
retained  but  would  only  be  exercised  within  specific  limits  on  the  lines  of  the  present 
legislation. 

Charles  Clore. 

April,  1960. 
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APPENDIX  XXIV 

Memorandum  by  The  Association  of  Stock  and  Share  Dealers 

The  Association  of  Stock  and  Share  Dealers  is  pleased  to  be  given  this  opportunity  of 
presenting  its  views  to  the  Committee  but  wishes  to  state  that  any  comments  or  recom- 
mendations suggested  for  the  further  protection  of  the  small  domestic  investor  are  made 
entirely  on  the  principle  that  its  members  and  all  those  engaged  in  the  investment 
business  are  members  of  an  industry  and  not  a learned  profession. 

We  attach  the  greatest  importance  to  this  principle  for  it  is  an  unfortunate  fact  that 
the  Stock  Exchanges  have  so  framed  their  rules  to  give  the  impression  that  their 
members  are  officially  qualified.  No  doubt  this  policy  was  adopted  for  good  reason  but 
we  contend  that  it  is  misleading  to  the  general  public  who  tend  to  treat  their  dealings 
with  their  investment  broker  with  the  same  confidence  as  they  utilise  the  services  of  their 
doctor,  legal  adviser  or  accountant  who  can  be  safely  assumed  to  have  a high  degree  of 
skill.  It  is  unfortunate  for  the  small  investor  that  the  degree  of  skill  attained  by  the 
investment  broker  of  his  choice  is  an  unknown  factor  and  only  too  often  is  of  a 
pathetically  low  standard. 

We  would  like  to  recommend  therefore  that  the  fullest  consideration  be  given  by  all 
branches  of  the  industry  to  the  formation  of  an  Institute  of  the  same  calibre  as  those 
which  embrace  the  prestige  of  other  industries. 

It  is  our  belief  that  the  formation  of  such  an  Institute  with  its  demands  of  competence 
amongst  its  Members  would  automatically  raise  and  maintain  the  standard  of  trading 
to  a satisfactory  and  safe  level. 

Needless  to  say,  membership  of  such  an  Institute  would  have  to  be  made  compulsory 
for  all  those  who  in  the  course  of  their  business  have  to  solicit  capital  from  the  public  on 
which  interest  is  paid,  or  trade  in  securities.  It  would  also  have  the  valuable  advantage 
of  conferring  a quasi-professional  status  on  the  broker  or  agent,  or  others  who  receive 
commission  for  their  services. 

We  would  like  to  say  again  in  all  sincerity  that  the  small  domestic  investor  will  be 
safe  from  undue  exploitation  when  the  standards  of  competence  and  moral  rectitude 
are  universally  high  throughout  the  industry.  We  do  not  believe  that  further  legislation 
will  be  of  the  slightest  help  as  far  as  the  small  investor  is  concerned  until  these  standards 
are  raised  to  a satisfactory  level.  At  the  moment  there  is  the  Companies  Act,  1948,  The 
Prevention  of  Fraud  (Investments)  Act,  1958,  and  the  Rules,  Regulations,  By-laws,  etc., 
of  the  various  bodies  engaged  in  investment  business,  to  say  nothing  of  the  several 
Councils  and  Committees  with  disciplinary  powers  and  a highly  competent  Fraud 
Squad  to  keep  the  industry  in  a clean  condition.  The  fact  that  these  have  proved 
insufficient  can  only  be  due  to  an  unfortunate  lack  of  leadership  and  example  from  the 
highest  quarters  in  recent  years. 

Happily,  there  are  positive  signs  that  this  matter  is  being  rectified,  but  we  would  like 
to  recommend  to  the  Committee  that  it  could  be  greatly  expedited  by  not  only  the 
foundation  of  an  Institute  on  the  lines  suggested  above  but  also  by  a reorganisation  of 
the  licensing  system  which  authorises  all  sections  of  the  industry  to  carry  on  business. 

At  present  the  authorised  members  of  the  industry  are  split  up  into  four  categories, 
namely: — 

1.  Licensed  Dealers 

2.  Members  of  Recognised  Stock  Exchanges  and  Recognised  Associations  of 
Dealers  in  Securities 

3.  Exempted  Dealers 

4.  Authorised  Unit  Trust  Schemes. 
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Of  these  four  categories  only  Nos.  2 and  4 are  so  organised  that  their  Members  are 
subject  to  a measure  of  discipline  imposed  by  their  respective  Councils.  On  the  other 
hand  Licensed  Dealers  have  no  such  guardian,  except  that  their  licence  can  be  revoked 
by  the  Board  of  Trade.  We  believe  that  this  places  an  undesirable  burden  on  a 
Government  Department  who  cannot  be  expected  to  act  as  an  arbiter  of  standards  or 
conduct.  We  would,  therefore,  like  to  recommend  that  the  Committee  may  consider  it 
desirable  that  Licensed  Dealers  should  be  required  to  join  an  Association  such  as  our 
own. 

Again  in  the  interests  of  expediting  the  raising  of  standards  of  business  conduct  we 
would  like  to  recommend  that  consideration  be  given  to  a revision  of  the  members  of  the 
industry  who  enjoy  the  privilege  of  being  Exempted  Dealers  in  securities  under  section 
1 6 of  the  Prevention  of  Fraud  (Investments)  Act,  1 958 . In  the  belief  that  this  privilege  of 
“ exemption  ” was  designed  to  permit  the  great  Finance  Houses  to  operate  unfettered 
by  rules  and  regulations,  it  is,  unfortunately,  the  experience  of  Members  of  this  Associa- 
tion that  some  would  not  appear  to  conform  to  the  standards  of  business  conduct 
expected  from  those  entitled  to  be  included  in  this  category. 

As  we  have  stated  above,  we  do  not  believe  that  further  restrictive  legislation  will 
bring  complete  protection  to  the  small  domestic  investor  with  whom  we  understand  the 
Committee  is  concerned. 

No  doubt,  however,  the  opportunity  does  exist  now  for  the  modernisation  of  various 
sections  of  the  Companies  Act,  1948,  in  the  light  of  current  business  trends,  but  we 
prefer  to  leave  such  recommendations  to  the  Legal  and  Accounting  professions. 


18 th  October,  1960 
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Present : 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 
Mr.  E.  A.  Bingen 
Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 
T.D.  ( Questions  2794  to  3013  only ) 


Mr.  W.  H.  Lawson,  C.B.E. , F.C.A. 

Mrs.  M.  Naylor 

Mr.  G.  W.  H.  Richardson 

Mr.  C.  H.  Scott 

Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  ( Secretary ) 


Mr.  J.  A.  E.  Davies  {Assistant  Secretary ) 


Mr.  H.  A.  Walters,  Mr.  J.  B.  H.  Pegler,  Mr.  J.  F.  Bunford,  Mr.  H.  J.  Henderson 
Smith,  Mr.  L.  W.  Kempe  and  Mr.  R.  C.  W.  Bardell  called  and  examined 


2794.  Chairman:  Good  morning,  gentle- 

men. We  are  very  much  obliged  to  you 
for  coming  to  help  us  this  morning  and 
also  for  the  excellent  memorandum  which 
you  have  submitted.  For  the  purpose  of 
the  record,  you  are  here  as  representing 
the  British  Insurance  Association:  Mr. 
Walters,  Chairman  of  the  Association; 
Mr.  Pegler,  Chairman  of  the  Life  Offices 
Association,  and  also  a member  of  the 
Council  of  the  Institute  of  Actuaries;  Mr. 
Bunford,  Chairman  of  the  Investment 
Protection  Committee  of  the  Association; 
Mr.  Henderson  Smith,  Chairman  of  the 
Association’s  Companies  Act  Sub-com- 
mittee; Mr.  L.  W.  Kempe,  Secretary  of  the 
Investment  Protection  Committee  of  the 
Association;  and  Mr.  Bardell,  the  Assis- 
tant Secretary  of  the  Association. 

Mr.  Walters'.  Yes,  Sir. 

2795.  Now  I understand  from  your 

memorandum  that,  generally  speaking, 
you  think  the  operation  of  the  Companies 
Act,  1948,  is  satisfactory.  I gather  that 
you  are  in  principle  opposed  to  trying  to 
legislate  for  every  possible  abuse  because 
this  would  hinder  the  activities  of  the 
honest  majority  in  order  to  catch  the 
occasional  rogue? -Yes. 


2796.  Thank  you.  You  have,  one 

might  say,  two  capacities,  or  your  con- 
stituent companies  do : in  the  first  place, 
they  carry  on  insurance  business  all  over 
the  world,  and  in  that  connection,  I think, 
you  are  particularly  concerned  with  certain 
matters  regarding  accounts? Yes. 

2797.  On  the  other  hand,  you  carry  on 

an  extensive  business  as  investors  and  in 
that  capacity  you  are  concerned  to  get  as 
much  information  as  you  can  out  of  other 
companies  in  whom  you  may  have  in- 
vested your  money? 1 think  that  is  a 

fair  statement. 

2798.  You  say,  in  effect,  that  you  would 
prefer  to  see  legislation  directed  to  giving 
the  authorities,  as  you  call  them,  adequate 
safeguarding  powers,  rather  than  the 

creation  of  hard  and  fast  rules? 

Yes. 

2799.  When  you  refer  to  the  authorities 
have  you  in  mind  the  Board  of  Trade? 

Basically,  the  Board  of  Trade,  yes; 

that  would  be  the  body  that  we  would 
consider  as  being  most  concerned  with 
all  tide  details. 
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2800.  Then  there  is  the  Stock  Exchange 

and  existing  legislation  attaches  con- 
siderable importance  to  their  rules  and 
procedure? Yes. 

2801.  The  type  of  safeguarding  power 
you  have  in  mind,  I suppose,  would  be 
something  like  the  Board  of  Trade’s 
power  to  appoint  inspectors,  possibly 
strengthened  in  some  way  or  made  more 

extensive? Yes,  that  would  be  our 

view;  it  is  what  could  apply  in  the  case  of 
our  own  business  in  insurance  and  it 
could  be  extended  more  widely. 

2802.  That  is  over  and  above  the  Board 
of  Trade’s  existing  powers  to  appoint 
inspectors  as  regards  companies  generally? 

Mr.  Bunford:  I really  feel.  Sir,  that 

they  have  probably  got  very  adequate 
powers  already,  but  under  heading  10  we 
do  make  certain  suggestions. 

2803.  Yes,  I was  about  to  refer  to  that. 

You  do  suggest  that  in  certain  respects 
that  procedure  should  be  strengthened 
and  expedited? Yes. 

2804.  I do  not  think  we  need  go  into  it 
in  detail  now:  but  those  would  broadly 
be  the  authorities  and  the  safeguards  which 

you  think  might  be  feasible? Mr. 

Walters:  Yes,  Sir. 

2805.  Then  there  is  the  question  which 
has  been  much  discussed  in  this  Commit- 
tee, and  that  is  the  question  of  the  doctrine 
of  ultra  vires  considered  in  conjunction 
with  very  wide  forms  of  memoranda  of 

association  now  commonly  adopted. 

Yes. 

2806.  I understand  that  you  are  in 
favour  of  continuing,  or  not  interfering 
with,  the  practice  of  stating  the  object 
clauses  in  very  wide  terms.  What  is  your 

view  upon  that? We  really  feel  that  if 

the  object  clauses  are  too  narrowly  drawn 
it  may  have  a rather  hampering  effect. 
We  do  think  they  should  be  reasonably 
wide.  If  they  were  drawn  very  narrowly 
we  feel  that  there  might  have  to  be  con- 
stant references  back  to  shareholders  for 
not  very  important  extensions  and  that 
does  not  seem  entirely  practicable  to  us. 

2807.  If  you  get  a very  wide  set  of 
objects  within  the  framework  of  the  memo- 
randum, and  if  directors  have  delegated 


to  them  by  the  articles  all  the  powers  of 
managing  the  business,  which  is,  I think, 
common  practice  now,  would  you  not 
agree  that  there  is  a danger  of  directors 
being  able  to  indulge  in  adventures  which 
ought  properly  to  be  submitted  to  the 
shareholders  before  they  are  embarked 

upon? Yes;  if  they  are  drawn  too 

widely.  I think  we  would  rather  try  to 
distinguish  between  a fair  width  of  objects 
clause  as  distinct  from  a very  narrow  one. 

Mr.  Bunford:  Under  heading  5 we  deal 
with  an  aspect  which  is  closely  related  to 
the  objects,  namely,  the  exercise  of  the 
powers  which  are  conferred  by  the  memo- 
randum, and  we  have  suggested  that  share- 
holders should  be  kept  informed  of  any 
material  change  in  activities  within  the 
powers  and,  furthermore,  that  where  it  is 
a really  fundamental  change  they  should 
be  consulted,  not  merely  told  afterwards : 
“ This  is  what  we  have  done  ”.  This,  Sir, 
is  all  in  the  spirit  of  closer  association 
between  the  directors  on  the  one  hand  and 
shareholders  on  the  other. 

2808.  Yes.  So  that  you  would  retain 
a wide  memorandum  and  provide  for 
reference  to  the  shareholders  in  proper 

cases? Yes.  I think  that  we  have 

rather  come  to  the  view  that  widely-drawn 
memoranda  are  with  us  to  stay;  they  are 
a feature  of  modem  life. 

2809.  It  would  really  be  impracticable 
to  go  back  on  what  has  been  done  in  the 
past  and  say,  “ Henceforth  memoranda 
must  have  only  two  clauses  ”,  or  something 
like  that,  specifying  very  narrowly  specific 

objects  ? Yes.  I do  feel  that  would  be 

taking  too  stem  a view  altogether,  but  it 
is  difficult  to  decide  exactly  where  to  draw 
the  line  between  over  much  power  and 
over  much  restriction. 

2810.  You  would  not  agree  with  the 
Cohen  Committee’s  view  that  the  modem 
memorandum  with  its  very  wide  provi- 
sions was  no  longer  a protection  either  to 
the  shareholders  or  to  third  parties  dealing 

with  the  company? 1 think,  Sir,  that 

the  passage  of  another  15  years  has  some- 
what changed  the  view  which  was  held  by 
the  Cohen  Committee  in  comparison  with 
what  the  view  might  be  today. 
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2811.  What  the  Cohen  Committee 
thought  was  that  it  would  be  a good  idea 
simply  to  give  companies  the  same  powers 
as  an  individual  person,  and  that  the 
objects  clauses  should  serve  really  as  an 
agreement  between  the  company  and  its 
shareholders  as  to  the  powers  exercisable 
by  the  directors.  On  such  a view  the 
memorandum  would  simply  have  an 
internal  or  domestic  effect,  but  the  third 
party  would  not  be  concerned  as  he  would 
be  entitled  to  assume  that  anything  the 

company  did  was  within  its  powers. 

Yes. 

2812.  But  I gather  from  your  previous 
answers  that  you  would  not  regard  that  as 

a feasible  proposition? Not  I think 

in  today’s  conditions. 

2813.  Could  you  amplify  that  a little? 
Are  you  just  coming  back  to  the  point  that 
it  is  too  late  in  the  day  to  alter  the  type  of 

memorandum  in  common  use  ? Really, 

Sir,  yes. 

2814.  Yes.  Of  course,  the  result  of  that 
is  that,  wide  as  the  provisions  of  a memo- 
randum may  be,  you  do  still  get  the  odd 
case  of  ultra  vires',  for  instance,  there  was 
the  case  of  Jon  Beauforts  ( London ) Ltd., 
in  1953.  I gather  the  facts  in  that  case 
were  that  the  company  was  engaged  in 
the  textile  business  and  then  thought  fit 
to  abandon  that  and  embark  on  a business 
of  making  wooden  panels,  or  something 
of  that  sort;  and  that  was  held  by  the 
Court  to  be  ultra  vires,  with  the  result  that 
creditors  in  the  winding  up  who  had  dealt 
with  the  company  during  its  ultra  vires 
career  lost  their  money,  because  any  ultra 
vires  act  of  a company  is  a mere  nullity. 

Yes.  We  have  said  that  in  our  view 

the  principles  of  the  ultra  vires  rule  should 
remain,  although,  with  the  growth  of 
powers,  it  is  obvious  that  the  chance  of 
exceeding  them  becomes  smaller. 

2815.  But  where  they  are  exceeded,  as 
in  the  case  I have  just  mentioned,  would 
not  you  regard  it  as  a great  hardship  on 

the  third  party? 1 think  it  might  be  a 

hardship  on  the  third  party. 

2816.  I think  the  debts  which  were  dis- 
allowed included  such  things  as  debts  for 
fuel — for  coal  or  coke  or  something  of  the 


sort — necessary  in  order  to  keep  the  fac- 
tory going,  and  moreover,  supplies  which 
would  have  been  equally  necessary  if  the 
factory  had  never  abandoned  its  original 
object.  Does  not  that  strike  you  as  a 
little  unfair  to  the  honest  coal  and  coke 
merchant  who  supplies  these  goods  to  a 

company? In  those  circumstances,  I 

agree  it  does  seem  unfair. 

2817.  While  not  going  so  far  as  to 
abolish  the  ultra  vires  rule  altogether, 
would  you  favour  legislation  designed  to 
mitigate  the  consequences  of  its  breach 
where  third  parties  have  had  dealings 
with  the  company  in  good  faith  and  for 

valuable  consideration? That  would 

seem  reasonable  to  me,  Sir.  I think  it 
would  be  unreasonable  to  expect  every 
third  party  to  demand  to  see  the  memo- 
randum to  make  sure  that  what  the 
company  sought  to  transact  with  him  was 
within  their  powers.  I think  that  is 
stretching  conditions  too  far. 

2818.  As  you  know,  a memorandum  is 
technically  a public  document,  thus  a 
third  party  might,  under  the  existing  law, 
be  technically  affected  by  the  notice  of 
the  contents  of  the  memorandum, 
although,  as  you  say,  it  is  not  to  be 
expected  he  would  in  fact  demand  a copy 
of  it  and  read  it  before  he  agreed  to  supply 
goods  to  the  company.  So  that  you  would 
regard  my  earlier  suggestion  as  reasonable 

if  it  was  practicable  to  introduce  it? 

Yes,  Sir. 

2819.  Then  under  heading  1 (b),  para- 
graph 2 of  your  memorandum,  you  say 
that  the  law  ought  to  require  class  consents 
to  any  alteration  of  the  company’s  objects 
and  you  go  on:  “ Doubts  have  been  ex- 
pressed to  us  as  to  whether  it  is  competent 
for  a company’s  regulations  to  provide 
that  the  objects  clause  of  its  memorandum 
shall  not  be  altered  without  the  consent 
of  a class  or  classes  of  the  company’s 
share  capital.  In  our  view  legislation 
should  make  it  clear  that  a company’s 
articles  may  so  provide.  ’ ’ . Have  you  con- 
sidered the  existing  provisions  of  the  Act 
as  to  objection  by  particular  classes  to  an 
alteration  in  the  objects  ? As  the  matter 
now  stands,  a dissentient  minority  con- 
sisting of  the  holders  of  15  per  cent,  of  any 
class  of  shares  is  entitled  to  apply  to  the 
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Court  under  section  5 (2)  ( a ) for  the  can- 
cellation of  any  proposed  alteration.  They 
are  entitled  to  make  that  application  when 
they  go  before  the  Court,  and  if  their 
objections  are  held  by  the  Court  to  be  of 
substance  then  the  Court  may  refuse  to 
make  the  alteration.  Do  you  think  it  is 
really  possible  to  protect  particular  classes 

of  shares  any  further  than  that? Our 

suggestion.  Sir,  does  put  forward  what  I 
think  is  a rather  stronger  protection, 
namely,  that  there  should  be  class  meetings 
on  a proposal  to  change  the  objects  clause; 
that  is  deliberately  obtaining  the  views  of 
the  classes  concerned,  whereas  the  opera- 
tion under  section  5 of  the  Act  depends 
upon  voluntary  action  and  the  collection 
of  a view  among  the  shareholders. 

2820.  That  would  involve  a consider- 
able alteration  in  the  existing  position; 
and  you  would  have  to  provide  in  the  Act, 
I think,  that  the  Court  could  only  allow1 
or  approve  a resolution  for  the  alteration 
of  the  objects  if  it  was  assented  to  by  the 
classes  at  classes  meetings  in  accordance 
with  the  usual  modification  of  rights 
clause;  that  is  what  it  would  come  to,  is 

it  not? 1 think  perhaps  I may  have 

given  a WTong  impression.  What  we  are 
seeking  is  put  in  the  last  sentence  of  our 
submission  under  heading  1 ( b ) (2),  name- 
ly, that  “ legislation  should  make  it  clear 
that  a company’s  articles  may  so  provide.”. 

2821.  But  then  one  runs  into  this 
difficulty,  that  the  articles  are  by  statute 
alterable,  and  a provision  that  they  shall 

not  be  altered  is  no  good. This,  Sir, 

would  be  a provision  that  they  could  be 
altered  only  by,  and  subject  to,  among 
other  things,  certain  class  meetings  if  the 
particular  company's  articles  so  provided. 

2822.  It  would  be  possible  to  provide 
in  the  Act  that  the  alteration  of  the  com- 
pany's memorandum  with  respect  to  its 
objects  should  only  be  carried  out,  as  you 
say,  with  the  consent  of  the  various  classes 
of  shares  obtained  at  a meeting;  in  other 
words,  you  would  equate  the  alteration 
of  the  objects  to  the  scheme  of  arrange- 
ment where  the  jurisdiction  depends  on 
the  requisite  majority  being  obtained? 

1 think  our  point  was  that  there  were 

doubts  arising  out  of  the  word  “ may  ” 
in  the  opening  line  of  section  5 — as  to 


whether  it  was  permissible  for  the  objects 
clause  of  a particular  company  only  to  be 
varied  subject  to  consent  by  each  class. 

2823.  Yes.  That  would  be,  I think,  an 
important  change  in  the  position  as  it 
exists  today;  there  would  be  nothing 
impossible  about  legislation  in  that  way 
if  it  were  thought  fit;  and  then  the  section 
of  the  Act  as  to  alteration  would  require 
not  only  a special  resolution  of  the  com- 
pany but  approval  by  the  different  classes 

of  shares  at  separate  class  meetings? 

Yes;  we  are  not  seeking  to  make  that 
universal  but  to  make  it  permissible  for  a 
company  to  do  it. 

2824.  Then  one  would  have  to  say  in 

the  Act  that  if  the  articles  so  provided 
separate  class  meetings  should  be  re- 
quired ? Yes. 

2825.  That  no  doubt  will  be  considered ; 
but  the  trend  as  I see  it  at  present  is  all 
against  making  it  more  difficult  to  alter 
objects  and  in  favour  of  making  it  as  easy 
as  possible;  that  is  the  general  trend  of 

opinion  I think.  Would  you  agree? 

Yes,  Sir,  I would  agree.  One  can  visualize 
changes  in  objects  which  might  hold 
attractions,  for  example,  for  ordinary 
shareholders,  but  because  of  the  rather 
speculative  nature  of  the  new  object  it 
might  not  be  equally  attractive  to  the 
preference  shareholders. 

2826.  A preference  shareholder  for 

instance  might  prefer  a jog-trot  type  of 
business  that  brings  him  in  a steady  5 
per  cent,  to  a gold-mining  business  where 
the  ordinary  shareholders  make  a mint  of 
money  but  where  he  still  only  gets  his 
5 per  cent.  ? Yes. 

2827.  Mr.  Richardson : But  is  it  not 
putting  it  pretty  high  to  say  that  the 
holders  of  fixed  interest  shares  shall  have 

a right  of  veto? 1 see  the  point;  it 

could  be  said  to  be  putting  it  pretty  high. 
But  all  shareholders  are  corporators  in  the 
company  and  they  have  different  interests 
—preference  shares  have  certain  prior 
interests — and  if  the  new  object  were  so 
speculative  that  it  might  affect  the  chance 
of  dividend  on  the  preference  shares,  then 
I would  have  thought  it  was  proper  for 
them  to  have,  as  you  put  it,  Sir,  a veto. 
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2828.  Would  you  think  it  a rather 

remote  case? Yes,  I think  it  would  be 

remote. 

2829.  Chairman : The  point  is  that  while 

all  the  corporators  share  the  risks,  if  they 
switch  over  to  gold-mining,  it  is  only  the 
ordinary  shareholders  who  get  the  benefit, 
and  that  would  be  the  preference  share- 
holders’ case,  would  it  not? 1 think 

so,  Sir;  a preference  shareholder  has  a 
ceiling  to  his  profit  but  has  no  floor. 

Mr.  Bingen:  On  the  other  hand,  if  the 
gold  mine  turns  out  to  be  a loss,  then 
primarily  the  losers  are  likely  to  be  the 
ordinary  shareholders;  you  might  lose 
some  of  the  capital  but  not  all. 

Mr.  Brown : Is  not  the  point  rather  that 
the  preference  shares  are  raised  originally 
on  terms  which  take  account  of  the 
stability  of  the  company  and  that  it  would 
be  unreasonable  if  it  was  turned  into  a 

very  risky  business? That  is  basically 

the  view  that  I was  seeking  to  express. 

2830.  Chairman : Another  small  point, 
or  a smaller  point,  on  the  memorandum. 
What  would  you  think  of  the  proposal 
that  the  voluminous  common  form  powers 
now  appearing  in  most  object  clauses  and 
in  memoranda  of  association  should  be 
relegated  to  a schedule  in  the  Companies 
Act  on  the  lines  of  Table  A,  with  provision 
that  all  those  powers  were  to  be  taken  to 
apply  to  the  company  unless  they  had  been 
expressly  excluded  by  its  memorandum? 
Do  you  think  that  would  be  helpful 
or  merely  an  additional  complication? 
1 would  support  that,  Sir. 

2831.  Then  we  come  to  heading  5 (a) 
which  has  already  been  referred  to,  as  to 
fundamental  changes  in  a company’s 
activities.  You  are  of  the  view,  according 
to  that  passage  in  your  memorandum, 
that  in  the  case  of  a fundamental  change 
the  shareholders  should  be  consulted  in 

advance.  That  I take  it  is  your  view  ? 

Yes. 

2832.  Have  you  ever  attempted  to 
define  the  word  “ fundamental  ”?  That 
is  always  a difficulty.  Can  you  suggest  a 

definition? No,  Sir;  I can  only  admit 

that  it  is  difficult. 

2833.  But  it  might  not  be  beyond  the 

power  of  the  Court  to  do  it? Mr. 


Walters:  I would  not  think  it  would  be 
beyond  the  power  of  the  Court  to  define 
it.  I admit  that  at  this  stage,  if  we  our- 
selves defined  what  a fundamental  change 
was,  then  necessarily  some  would  be 
obvious  and  some  would  be  doubtful. 

Mr.  Bunford:  The  example  which  you 
gave  just  now  would  qualify  as  a funda- 
mental change. 

2834.  You  get  cases  where  the  change 

is  obviously  fundamental  and  you  get 
a number  of  marginal  cases.  But,  as 
against  that,  you  would  hope  that  directors 
would,  on  the  whole,  act  on  the  safe  side 
and  seek  the  consent  of  the  shareholders 
if  there  were  any  doubt  about  it  ? Yes. 

2835.  Do  you  think  that  would  unduly 

hamper  the  company  in  carrying  on  its 
business  ? No. 

2836.  It  has  been  put  to  us  that  if  they 
have  to  get  the  consent  of  their  share- 
holders they  may  lose  so  much  time  that 

the  bargain  is  off? 1 do  not  think  that 

there  is  any  reason  why  the  bargain  should 
not  be  made  conditional  upon  approval 
by  the  shareholders.  A little  time  would 
be  lost  and  the  intended  bargain  would 
become  known  perhaps  a little  earlier,  but 
I would  have  said  that  it  was  the  right 
way,  where  the  thing  was  clearly  funda- 
mental, for  provision  to  be  made  for  con- 
sultation with  the  shareholders. 

2837.  And  the  other  risk  that  is  put — 
you  have  mentioned  it  yourself,  I think — 
that  the  approach  to  the  shareholders  by 
summoning  a general  meeting  to  approve 
the  transaction  would  of  course  become 
common  knowledge,  and  might  excite 
competitors  to  go  to  the  proposed  vendor 
and  offer  somewhat  better  terms.  Would 

that  be  a risk,  do  you  think  ? One  must 

admit  it  would  be  a risk. 

2838.  Nevertheless,  if  the  operation  was 
really  fundamental,  then  you  think  the 

shareholders  should  be  consulted? 

Yes. 

2839.  Then  you  refer  also  in  heading 
5 (a),  in  effect,  to  transactions  which, 
though  perhaps  not  meriting  advance 
approval  by  shareholders,  ought  to  be  put 
to  them  by  way  of  information  in  order 
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that  they  can  tell  how  their  money  is  being 
used? Yes. 

2840.  And  there  you  refer  to  section 

157  which  concerns  the  directors’  report; 
that  section  is  in  fairly  comprehensive 
terms,  but  it  is  limited  in  terms  to  matters 
the  disclosure  of  which  will  not  in  the 
directors’  opinion  be  harmful  to  the 
business  of  the  company  or  any  of  its 
subsidiaries;  so  that  the  directors  do  have 
discretion  as  to  what  they  shall  put  in 
their  report? Yes. 

2841.  Would  you  consider  it  feasible 
to  strengthen  the  section  by  attempting 
to  prescribe  what  the  contents  of  the 
report  are  to  be?  For  instance,  would 
you  make  it  obligatory  on  directors  to 
include  in  their  report  any  happenings  of 
this  or  that  kind  set  out  in  the  section 
which  might  have  occurred  during  the 
year  under  review?  Do  you  think  that 

would  be  practicable? 1 do  not  think 

it  would  always  be  practicable.  Take,  for 
example,  a really  big  company  with  many 
activities — take  Imperial  Chemicals : I 
think  it  would  be  expecting  too  much  to 
ask  a company  which  already  has  so  many 
activities  to  be  bound  by  law  to  include 
in  the  report  to  the  shareholders  all  the 
new  activities  in  which  the  company  was 
taking  part.  That  we  see  is  the  difficulty 
about  legislation  on  this  point,  and  yet  it 
is  not  one  which  one  can  readily  see  how 
it  could  be  dealt  with  in  any  other  way 
than  by  legislation.  The  Stock  Exchange 
regulations,  for  example,  would  not  help 
here. 

2842.  In  order  to  make  it  enforceable, 
the  obligation  would  have  to  be  clearly 
expressed  and  any  breaches  of  it  should  be 

visited  with  the  appropriate  penalty? 

Yes ; we  have  used  the  phrase  in  the  fourth 
line,  “ the  main  activities  ”.  Those  words 
were  deliberately  used;  and  in  that  sense 
we  still  feel  that  it  is  desirable  that  the 
shareholders  should  know  the  main  activi- 
ties of  their  company. 

2843.  I take  it  that  you  think  that  it  is 
very  desirable  that  there  should  be  a report 
on  the  lines  indicated  in  section  157  and 
that  it  should  tell  the  shareholders  of  the 
main  activities  of  the  company  during  the 
period  under  review,  but  that  it  is  difficult 
to  impose  by  legislation  a cut  and  dried 


document  containing  information  as  to 
every  conceivable  activity  there  may  have 

been? Yes;  I think  one  is  in  the  same 

difficulty  in  trying  to  define  the  word 
“ main  ” as  the  word  “ fundamental 

2844.  Mr.  Richardson : Do  you  feel 
there  is  any  difference  between  whether 
the  information  is  notified  to  shareholders 
in  the  directors’  report,  which  is  now 
tending  to  become  in  practice  a rather 
formal  document,  and  in  the  chairman’s 

speech,  which  is  a fuller  one? One  has 

a feeling  that  reports  are  read  more 
thoroughly  than  a chairman’s  speech 
which,  as  you  say,  is  apt  to  be  a bit  more 
discursive.  The  point  we  are  making  here 
is  that  we  would  prefer  a notification  of 
this  kind  to  be  in  a formal  report  rather 
than  in  a chairman’s  speech. 

2845.  The  distinction  does  not  imply 

any  difference  in  timing,  and  you  would 
be  happy  that  it  should  be  disclosed  in 
the  directors’  report,  which  is  going  to  be 
issued  at  the  same  time  as  the  chairman’s 
speech  ? You  are  not  indicating  that  there 
should  be  an  earlier  reference  to  the  share- 
holders?  No;  this  is  not  a question  of 

timing.  In  point  of  fact,  it  would  generally 
be  at  the  same  time,  because  very  often 
the  chairman’s  speech  goes  out  with  the 
report  these  days. 

2846.  Mr.  Bingen : Mr.  Bunford  is 
saying  that  he  would  like  the  directors’ 
report  to  describe  the  nature  of  the  com- 
pany’s main  activities.  Would  you  look 
at  section  157?  The  reference  there  is  to 
a change  in  the  nature  of  the  company’s 
activities.  But  are  you  asking  that  each 
year  the  company  should  describe  its  main 
activities,  even  though  there  has  been  no 

change? The  report  would  naturally 

make  some  comment  upon  existing  activi- 
ties which  are  already  known  through  the 
figures,  but  changes,  in  our  view  are 
important  and  should  be  reported. 

2847.  Which  is  what  the  Act  provides 

for. Mr.  Henderson  Smith : May  I 

make  one  comment  ? There  is  a tendency 
also  amongst  the  auditing  profession  to 
ask  to  see  a company’s  report  but  that  at 
the  present  time  does  not  apply  to  the 
chairman’s  statement.  I think  that  is  an 
additional  reason  for  requiring  this  infor- 
mation in  the  report  rather  than  the 
speech. 
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2848.  Chairman : Yes.  The  report, 
under  section  157,  has  to  deal  with  the 
“ state  of  the  company’s  affairs  ” as  well. 

And  you  were  also  asking  what  we 

thought  about  it  being  obligatory.  Were 
you  thinking  that  subsection  (2)  of  section 
157  might  be  strengthened,  because  you 
do  not  feel  it  is  even  now  obligatory? 

2849.  It  is  obligatory  in  a sense,  but  it 

is  left  to  the  discretion  of  the  directors  and 
in  that  sense  it  is  not,  so  to  speak,  effec- 
tively obligatory. When  you  used  the 

words  “ making  it  obligatory  ” you  were 
suggesting  that  the  wording  of  the  existing 
section  should  be  strengthened  ? 

2850.  Yes.  That  is  what  my  question 

was  directed  to,  and  I was  putting  it  that 
in  a matter  such  as  making  a report  under 
section  157,  it  is  very  difficult  to  prescribe 
a cut  and  dried  or  a sufficiently  definite 
duty  so  that  it  could  be  enforced  by 
imposing  penalties  for  its  breach — that  is 
the  difficulty  that  I feel  and  I gather  that 
you  gentlemen  would  not  differ  from  that. 
Then  I think  we  can  pass  from  that  to  the 
next  question  which  is  this  matter  of  the 
issue  of  shares.  You  express  the  opinion 
that  “ shareholders  should  retain  some 
control  of  the  issue,  by  the  board,  of 
capital  already  authorised  where  such 
issues  would  materially  affect  the  control 
of  the  company  or  radically  change  the 
nature  of  its  business.”.  Then  you  say 
that  you  recognise  the  difficulties,  “ parti- 
cularly as  the  creation  of  such  authorised 
capital  must  be  the  subject  of  a resolution 
at  a general  meeting  of  the  company.”. 
In  that  connection,  how  would  you  view 
the  suggestion  that  where  it  is  proposed 
to  issue  for  cash  equity  shares  created  by 
a resolution  for  increase  of  capital  such 
shares  should  in  the  first  instance  be 
offered  pro  rata  to  the  existing  share- 
holders?  Mr.  Bimford : We  agree. 

2851.  That  would  in  effect  be  an  offer 

of  rights  which  is  now  very  common  as  a 
method  of  raising  capital? Yes. 

2852.  Would  you  consider  that  reason- 
able?  Mr.  Walters : Yes,  I think  that 

is  entirely  reasonable. 

2853.  Have  you  observed  that  such  a 
power  was  in  all  versions  of  Table  A,  I 
think,  from  1862  down  to  1929  and  that 


then  it  was  dropped  in  the  1948  Act? 
Have  you  observed  that  rather  curious 

circumstance? Mr.  Bimford:  I am 

afraid  I had  not,  Sir. 

2854.  I am  told  it  was  due  to  the  fact 
that  when  the  Table  A for  the  1948  Act 
was  being  settled  there  was  in  force  legis- 
lation which  imposed  a tax  on  bonus 
distributions.  It  was  thought  that  an  offer 
of  rights  almost  invariably  included  some 
element  of  bonus  and  that  that  might 
attract  tax.  That  I believe  may  be  the 
explanation.  On  the  other  hand  until 
1948  it  seems  to  have  been  considered  a 
reasonable  provision  to  put  in  the  articles. 

Would  you  agree  to  that  inference? 

Mr.  Walters:  Yes,  it  seems  a very  reason- 
able one. 

2855.  Following  upon  that  is  this,  that 
a company’s  initial  authorised  capital  can 
be  anything  the  promoters  choose  to  make 
it.  Do  you  think  that  the  pro  rata 
principle  should  be  applied  to  any  part  of 
the  shares  in  the  original  authorised 

capital? Mr.  Bunford:  You  mean,  if 

more  are  issued  for  cash  ? 

2856.  Yes,  if  the  company  has  shares 
surplus  to  its  immediate  requirements,  so 
to  speak,  and  it  is  not  subject  to  commit- 
ments which  preclude  their  issue  for  cash 
and  it  is  decided  to  issue  them  for  cash? 

1 would  agree;  it  would  be  desirable 

for  issues  of  equity  shares  within  the 
authorised  limits  to  be  offered  pro  rata  to 
the  existing  ordinary  shareholders. 

2857.  But  my  difficulty  about  that  is 
this.  You  start  a company  and  the  only 
ordinary  shareholders  to  start  with  are  the 
two  or  the  seven  original  members.  Then 
there  are  certain  obligations  in  connection 
with  the  floatation  of  the  company  under 
which  shares  have  to  be  offered  to  certain 
particular  individuals,  and  my  difficulty 
is  at  what  point  one  could  bring  in  the 

application  of  this  pro  rata  rule? 1 

would  think  that  they  still  should  be 
offered  to  those  original  shareholders. 
They  probably  would  have  their  own 
reasons  for  not  wanting  to  find  more 
money,  and  a way  would  be  found  of 
making  the  shares  available  more  widely, 
but  with  the  consent  of  those  who  are 
already  the  equity  holders. 
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2858.  One  could  perhaps  limit  the  re- 
quirement as  regards  the  original  capital, 
to  any  balance  of  shares  in  the  original 
capital  available  for  issue  for  cash,  so  as 
to  exclude  shares  which  were  subject  to 

some  other  commitment  ? Y es,  I think 

so. 

2859.  Again  as  to  this  pro  rata  rule, 
would  you  think  it  would  be  right  to  make 
this  a provision  of  the  Act,  or  do  you 
think  it  would  be  reasonable  simply  to 
restore  it  to  the  place  it  formerly  occupied 

in  Table  A? Table  A,  Sir.  I would 

not  make  it  a provision  of  the  Act. 

2860.  Would  you  see  any  merit  in  the 

suggestion  that  the  Act  might  provide  that 
a clause  to  this  effect  should  be  included 
in  Table  A and  should  not  be  excluded 
from  any  articles  of  association  excluding 
Table  A wholly  or  in  part  except  by 
special  resolution  of  the  shareholders 
passed,  say,  at  the  statutory  meeting,  or 
on  the  first  occasion  when  you  could 
really  have  a representative  body  of  share- 
holders to  vote  on  the  matter? 1 think 

that  w ould  be  appropriate. 

2861 . As  it  is  the  articles  of  association, 
which  are  a very  important  document, 
are  settled  as  regards  terms  by  the  pro- 
moters and  their  solicitor  and  their 
solicitor  simply  uses  the  form  he  favours, 
so  that  points  like  this  may  be  lost  sight  of 
and  not  really  advisedly  excluded  at  all? 

1 think  your  halfway  house  would 

meet  the  point  of  view  that  w’e  are  seeking 
to  put  forward.  We  did  say  that  we  saw 
some  difficulties  in  legislation,  but  that 
does  provide  a guide  and  yet  avoids  forcing 
it  upon  every  company. 

2862.  The  Act  would  be  saying:  This  is 

a reasonable  matter  to  include  in  the 
articles  of  association  of  any  company. 
If  a particular  company  does  not  want  to 
have  it,  then  there  must  be  a special  reso- 
lution excluding  it? Yes. 

2863.  Passing  then  from  this  pro  rata 
principle,  what  about  shares  issued  for  a 
consideration  other  than  cash?  Do  you 
think  it  reasonable  that  a resolution  of  the 
company  in  general  meeting  should  be 
required  if  it  is  proposed  to  issue  shares 
for  a consideration  other  than  cash  to  an 
amount  which  would  increase  the  issued 


capital,  say,  by  25  per  cent.,  or  something 

like  that? 1 would  think  in  that  case, 

Sir,  that  reference  to  the  shareholders  was 
desirable. 

2864.  You  see  no  difficulty  about  that 
provided  that  the  amount  was  a sensible 
one  so  as  to  exclude  minor  transactions  ? 
No. 

2865.  Then  perhaps  we  might  refer 
briefly  to  the  question  of  voteless  shares 
which  has  attracted  much  attention  in  the 
Press  of  late.  Now  your  position  there  is 
that  you  do  not  favour  voteless  shares  but 
that  you  do  not  think  it  would  be  feasible 

to  legislate  for  their  abolition? That 

is  so,  Sir. 

2866.  Of  course,  it  is  a question  which 
has  two  sides  to  it.  On  the  one  hand,  it 
is  said  that  every  shareholder  should  have 
some  right  of  voting;  on  the  other,  it  is 
said  that  the  shareholder’s  right  to  vote 
depends  upon  nothing  else  but  his  contract 
of  membership,  and  if  he  chooses  to  con- 
tract on  the  footing  that  his  shares  are  to 
carry  no  vote,  then  there  is  no  reason 
why  he  should  not  be  held  to  his  bargain. 

Yes.  May  I add  this,  that  the  views 

which  are  expressed  in  paragraph  7 dealing 
with  this  subject  are  the  majority  views 
which  are  generally  held  in  the  insurance 
industry.  It  is  fair  to  say  that  not  all  our 
members  would  hold  those  views  with  the 
same  strength,  or  even  perhaps  at  all  in 
some  cases.  But  they  are  views  that  are 
generally  held,  namely,  that  the  fundamen- 
tal principle  is  that  each  person  who  has  a 
share  in  the  equity  and  the  risks  should 
have  a proportionate  voice. 

Mr.  Walters:  Even  in  individual  insur- 
ance companies  there  might  be  certain 
members  of  the  board  of  directors  who 
would  not  take  the  view  that  non-voting 
shares  were  undesirable.  It  is  a very  large 
majority  view,  though  not  a unanimous 
view. 

2867.  Then  there  is  this  point.  Some 
witnesses  have  said  that  they  prefer  non- 
voting to  voting  shares  because  they  give 
them  the  same  financial  benefits  at  a 

cheaper  price. Mr.  B unford:  Yes,  some 

people  do  hold  that  view. 

2868.  And  that  is  reasonable,  and  it 
would  be  a strong  thing  to  say  that  that 
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view  ought  not  to  be  given  effect  to  if 

shareholders  prefer  it? Yes,  Sir,  it  is 

perhaps  a strong  view.  We  have  had  quite 
a good  deal  of  experience  of  the  problems 
which  arise  through  companies  having 
voting  and  non-voting  shares,  as  is  said 
in  paragraph  2 of  our  submission  under 
heading  7;  but  the  very  existence  of  the 
two  classes  creates  problems  when  it  is 
desired  to  issue  fresh  capital. 

2869.  And  it  is  reasons  of  that  kind 
which  lead  the  majority  of  your  Associa- 
tion to  say  they  do  not  like  voteless  shares 
and  would  be  quite  happy  if  there  were  no 

such  thing? No,  Sir,  what  I said  was 

only  an  ancillary  reason;  our  reason  is 
deeper  than  that:  we  do  feel  that  every 
equity  shareholder  should  have  a propor- 
tionate voice  in  the  conduct  of  the  com- 
pany’s affairs. 

2870.  Yes.  I think  we  have  your 
position.  We  have  also  had  the  other 
view  put  to  us.  It  will  be  for  the  Commit- 
tee to  decide  between  those  two  views. 

We  have  said  that  we  realise  how  very 

difficult  it  would  probably  be  to  enforce 
enfranchisement  of  existing  non-voting 
shares — that  is  clear.  But  we  have  said 
that  if  such  a proposal  were  made  it 
should  be  submitted  to  both  classes  of 
equity  shares,  both  the  voters  and  the  non- 
voters,  because  clearly  to  award  votes  to 
the  non-voters  is  affecting  the  rights  of  the 
existing  voters.  There  have  been  quite  a 
number  of  cases  where  companies  have 
enfranchised  their  non-voting  shares,  at 
the  same  time  giving  a bonus  issue  to  the 
existing  voting  shares. 

2871.  There  is  one  other  point  on  vote- 
less shares.  You  favour  the  view  that, 
although  they  have  no  voting  rights,  it 
would  be  reasonable  to  allow  them  to 
have  notice  of  and  to  attend  meetings? 
—Yes. 

2872.  Would  you  be  prepared  to  go  so 
far  as  to  accept  the  suggestion  that 
possibly  they  might  be  given  a special 
right  to  vote  in  certain  circumstances? 
Do  you  think  that  it  would  be  feasible  to 
introduce  the  same  sort  of  limited  voting 
power  as  many  classes  of  preference  shares 
have  today;  that  is  to  say,  they  should  be 
entitled  to  vote,  for  example,  on  the  reso- 
lution for  a winding-up  of  the  company 


or  if  there  had  been  no  dividend  paid  for 
a period  of  five  years — that  type  of  thing? 

That  would  certainly  be  feasible,  Sir, 

and  it  would  be  a step  in  the  right  direc- 
tion, but  only  a small  step  in  the  view  of 
those  who  hold  the  views  expressed  in  our 
evidence. 

2873.  But  I suppose  a step  in  the  wrong 

direction  from  the  view  of  those  people 
who  would  hold  shareholders  strictly  to 
their  contracts? Yes. 

2874.  Mr.  Watson : Paragraph  4 of  your 
written  submission  under  this  heading 
says : “ Companies  should  be  prohibited 
from  creating  or  issuing  non-voting  shares 
unless,  at  an  appropriate  date,  they 
already  have  such  shares  in  issue.  A 
company  having  such  shares  in  issue  , at 
the  appropriate  date  should  be  prohibited 
from  issuing  further  non-voting  shares 
except  by  way  of  free  bonus  shares  to  be 
allotted  to  existing  holders  of  non-voting 
shares.”.  I wonder  how  far  that  is  prac- 
ticable. Is  it  not  true  that  normally  where 
there  are  non-voting  and  voting  shares  in 
issue  the  voting  shares  are  worth  more  on 
the  market  than  the  non-voting  shares? 
Yes. 

2875.  If  this  proposal  were  adopted  it 

would  mean  that  the  non-voting  shares 
would  get  a bonus  in  non-voting  shares 
and  presumably  all  the  voting  shares  would 
get  a bonus  in  voting  shares? Yes. 

2876.  Therefore  the  value  of  the  bonus 
issue  would  be  greater  to  voting  share- 
holders than  to  non-voting  shareholders  ? 

Yes ; that  was  the  view  which  we  held 

originally,  those  of  us  who  discussed  this 
problem  fairly  deeply — that  by  the  issuing 
of  voting  shares  to  voters  and  non-voting 
to  non-voters  one  was  giving  something 
different  to  the  members  of  the  two 
classes.  On  the  other  hand,  you  are  giving 
to  each  of  those  classes  issues  proportion- 
ate to  what  they  each  had  before,  so  that 
their  relative  positions  remain  the  same. 

2877.  So  that  you  think  it  is  not  unfair 
that  the  non-voting  shareholder  should 
get  a bonus  worth  less  than  that  of  the 

voting  shareholder? We  have  come  to 

the  conclusion,  Sir,  that,  provided  the 
bonus  issue  in  the  form  of  ordinary  to 
ordinary  and  “A”  to  “A”  is  within  the 
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view  ought  not  to  be  given  effect  to  if 

shareholders  prefer  it? Yes,  Sir,  it  is 

perhaps  a strong  view.  We  have  had  quite 
a good  deal  of  experience  of  the  problems 
which  arise  through  companies  having 
voting  and  non-voting  shares,  as  is  said 
in  paragraph  2 of  our  submission  under 
heading  7;  but  the  very  existence  of  the 
two  classes  creates  problems  when  it  is 
desired  to  issue  fresh  capital. 

2869.  And  it  is  reasons  of  that  kind 
which  lead  the  majority  of  your  Associa- 
tion to  say  they  do  not  like  voteless  shares 
aiid  would  be  quite  happy  if  there  were  no 

such  thing? No,  Sir,  what  I said  was 

only  an  ancillary  reason;  our  reason  is 
deeper  than  that:  we  do  feel  that  every 
equity  shareholder  should  have  a propor- 
tionate voice  in  the  conduct  of  the  com- 
pany’s affairs. 

2870.  Yes.  1 think  we  have  your 
position.  We  have  also  had  the  other 
view  put  to  us.  It  will  be  for  the  Commit- 
tee to  decide  between  those  two  views. 
— — We  have  said  that  we  realise  how  very 
difficult  it  would  probably  be  to  enforce 
enfranchisement  of  existing  non-voting 
shares — that  is  clear.  But  we  have  said 
that  if  such  a proposal  were  made  it 
should  be  submitted  to  both  classes  of 
equity  shares,  both  the  voters  and  the  non- 
voters, because  clearly  to  award  votes  to 
the  non-voters  is  affecting  the  rights  of  the 
existing  voters.  There  have  been  quite  a 
number  of  cases  where  companies  have 
enfranchised  their  non-voting  shares,  at 
the  same  time  giving  a bonus  issue  to  the 
existing  voting  shares. 

2871.  There  is  one  other  point  on  vote- 
less shares.  You  favour  the  view  that, 
although  they  have  no  voting  rights,  it 
would  be  reasonable  to  allow  them  to 
have  notice  of  and  to  attend  meetings? 
-—Yes. 

2872.  Would  you  be  prepared  to  go  so 
far  as  to  accept  the  suggestion  that 
possibly  they  might  be  given  a special 
right  to  vote  in  certain  circumstances? 
Do  you  think  that  it  would  be  feasible  to 
introduce  the  same  sort  of  limited  voting 
power  as  many  classes  of  preference  shares 
have  today;  that  is  to  say,  they  should  be 
entitled  to  vote,  for  example,  on  the  reso- 
lution for  a winding-up  of  the  company 


or  if  there  had  been  no  dividend  paid  for 
a period  of  five  years — that  type  of  thing? 

That  would  certainly  be  feasible,  Sir, 

and  it  would  be  a step  in  the  right  direc- 
tion, but  only  a small  step  in  the  view  of 
those  who  hold  the  views  expressed  in  our 
evidence. 

2873.  But  I suppose  a step  in  the  wrong 

direction  from  the  view  of  those  people 
who  would  hold  shareholders  strictly  to 
their  contracts? Yes. 

2874.  Mr.  Watson:  Paragraph  4 of  your 
written  submission  under  this  heading 
says:  “ Companies  should  be  prohibited 
from  creating  or  issuing  non-voting  shares 
unless,  at  an  appropriate  date,  they 
already  have  such  shares  in  issue.  A 
company  having  such  shares  in  issue  at 
the  appropriate  date  should  be  prohibited 
from  issuing  further  non-voting  shares 
except  by  way  of  free  bonus  shares  to  be 
allotted  to  existing  holders  of  non-voting 
shares.”.  I wonder  how  far  that  is  prac- 
ticable. Is  it  not  true  that  normally  where 
there  are  non-voting  and  voting  shares  in 
issue  the  voting  shares  are  worth  more  on 
the  market  than  the  non-voting  shares? 
Yes. 

2875.  If  this  proposal  were  adopted  it 

would  mean  that  the  non-voting  shares 
would  get  a bonus  in  non-voting  shares 
and  presumably  all  the  voting  shares  would 
get  a bonus  in  voting  shares? Yes. 

2876.  Therefore  the  value  of  the  bonus 
issue  would  be  greater  to  voting  share- 
holders than  to  non- voting  shareholders? 

Y es ; that  was  the  view  which  we  held 

originally,  those  of  us  who  discussed  this 
problem  fairly  deeply — that  by  the  issuing 
of  voting  shares  to  voters  and  non-voting 
to  non-voters  one  was  giving  something 
different  to  the  members  of  the  two 
classes.  On  the  other  hand,  you  are  giving 
to  each  of  those  classes  issues  proportion- 
ate to  what  they  each  had  before,  so  that 
their  relative  positions  remain  the  same. 

2877.  So  that  you  think  it  is  not  unfair 
that  the  non-voting  shareholder  should 
get  a bonus  worth  less  than  that  of  the 

voting  shareholder  ? We  have  come  to 

the  conclusion,  Sir,  that,  provided  the 
bonus  issue  in  the  form  of  ordinary  to 
ordinary  and  “A”  to  “A”  is  within  the 
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powers  of  the  articles,  then  it  is  not  unfair 
in  the  sense  that  a member  of  either  class 
is  left  relatively  in  exactly  the  same  position 
as  he  was  before.  Take  as  a simple 
example  a 100  per  cent,  bonus  issue  of 
voters  to  voters  and  of  non-voters  to  non- 
voters,  their  relative  holding  is  exactly  as 
it  was  before  the  bonus  issue:  they  have 
merely  got  a larger  piece  of  paper. 

2878.  Mr.  Mackinnom  Surely  in  the 
normal  case  where  you  have  voters  and 
non-voters  the  constitution  takes  special 
care  of  the  situation  by  providing  that 
when  there  is  an  offer  of  shares  or  a 
capitalisation  the  voters  shall  get  voting 
shares  and  the  non-voters  shall  get  non- 
voting shares.  Is  not  that  standard  prac- 
tice with  a great  number  of  companies? 

1 am  not  aware  of  it  as  standard 

practice,  but  it  is  done  in  some  cases. 

2879.  It  is  very  common,  and  if  you  do 

not  have  that  situation  you  are  then  faced 
with  the  problem  of  having  to  issue  non- 
voting shares  to  everybody? Yes. 

2880.  Because  that  is  the  only  way  in 

which  you  can  produce  parity? Yes. 

We  do  not  feel  this  is  a good  thing  because 
it  enlarges  still  more  the  volume  of  non- 
voters which  we,  generally  speaking, 
regard  as  undesirable. 

2881.  Even  at  the  risk  of  doing  some 
slight  injustice  to  one  group  of  shares? 

Yes.  We  have  discussed  this  question 

of  justice  a great  deal  and,  as  I said, 
having  started  off  with  the  feeling  that  by 
giving  ordinary  to  ordinary  and  “A”  to 
“A”  one  was  not  dealing  fairly  by  not 
giving  the  same  to  both,  we  came  later  to 
the  conclusion  that  that  method  was  as 
near  fairness  as  one  could  get,  assuming 
that  there  is  nothing  in  the  articles  to  the 
contrary. 

Mr.  Pegler : The  situation  is  obscured 
in  this  case  because  it  is  called  a bonus, 
whereas  in  fact  it  is  not  giving  the  share- 
holders anything;  they  are  left  in  the  same 
position  as  before,  and  the  bonus  is  there- 
fore not  a gift  at  all. 

2882.  Mr.  Watson'.  Yet  it  is  true  that 
the  share  that  the  voting  shareholder  gets 
is  worth  perhaps  60.?.  on  the  market  and 
the  share  the  non-voting  shareholder  gets 


is  worth  perhaps  50.?. Mr.  Bunford : It 

is  possible  to  do  a sum  which  will  show 
that,  in  spite  of  the  apparent  unfairness 
at  that  stage,  there  are  other  stages — for 
instance,  you  have  to  consider  what  the 
voting  share  is  giving  up— and  I think  it 
is  true  to  say  that  in  the  end,  after  the 
completion  of  this  particular  manoeuvre, 
the  equity  is  in  fact  divided  as  to  value  as 
it  was  before. 

2883.  But  is  that  a matter  of  impor- 
tance? After  all,  the  voting  control  is  in 
the  hands  of  the  voting  shares.  Does  it 
matter  what  the  ratio  of  non-voting  to 

voting  shares  is  in  this  context? I 

think  it  does  matter,  Sir.  One  can  think 
of  a number  of  instances  where  the 
number  and  volume  of  non-voting  shares 
is  far  more  than  the  voting.  Take,  for 
example,  a family  business — one  which  has 
been  extremely  successful  and  has  grown 
over  the  years:  the  voting  shares  have 
remained  small  in  number  and  probably 
restricted  within  a small  family,  whereas 
the  non-voting  become  more  and  more 
widely  held.  This  came  into  particular 
prominence  in  the  Carreras  matter  some 
few  years  back. 

2884.  Mrs.  Naylor : Regardless  of  the 

ratio  of  voting  shares  to  non-voting 
shares,  if  a scrip  issue  of  voting  shares 
were  made  to  both  classes  of  shareholders 
you  would  simply  be  transferring  some  of 
the  market  value  of  the  equity  to  the  non- 
voting shareholders  from  the  voting  share- 
holders? Is  not  that  so? Yes. 

2885.  Mr.  Brown : If  no  par  value  shares 

were  allowed,  we  would  then  get  the 
position  of  no  par  voting  shares,  and  it  is 
unlikely  then  you  would  have  any  scrip 
issue,  but  by  splitting  the  shares  you  get 
the  position  that  you  have  been  visualis- 
ing?  Yes. 

2886.  Mr.  Lawson'.  You  referred  just 
now  to  the  view  that  equity  shareholders 
should  have  a proportionate  vote,  and  I 
am  wondering  how  far  you  carry  that. 
There  are  occasionally  companies  which 
limit  the  number  of  votes  that  any  one 
shareholder  may  have.  Again  there  are 
companies  where  one  class  of  equity  share- 
holder would  have  one  vote  per  share  and 
another  class  would  have  one  vote  for  20 
shares  and  so  on.  How  far  do  you  go  in 
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opposing  that  type  of  arrangement? 

Arrangements  of  that  sort  are  in  existence, 
but  they  do  conflict  with  the  fundamental 
principle  which  is  enunciated  in  our  memo- 
randum; in  fact,  we  would  on  the  whole 
prefer  not  to  have  shares  with  an  un- 
balanced voting  power. 

2887.  Mr.  Althaus : On  an  issue  of 
capitalisation  shares,  assuming  that  people 
do  in  fact  buy  non-voting  shares  for 
reasons  which  they  consider  good,  do  not 
they  therefore  consciously  put  themselves 
in  a position  of  inferiority  vis-a-vis  the 
voting  shares  and  accept  that  position, 
and  therefore,  if  there  is  in  fact  some 
slight  variation  in  the  capitalisation  issue, 
is  not  that  part  of  what  they  accept  by 

making  this  voluntary  choice? Yes,  I 

think  that  is  a fair  comment. 

2888.  Mr.  Scott:  It  is  equity  share- 
holders who  created  these  voteless  shares 

in  the  first  instance. Yes,  but  I do  not 

know  of  any  case  where  a company  has 
been  launched  with  voters  and  non-voters. 

2889.  Most  unlikely. There  pro- 

bably have  been  some  with  votes  un- 
balanced, but  I cannot  think  of  any  case 
where  there  has  been  initially  a class  of 
shares  with  no  votes  at  all. 

2890.  So  that  your  suggestion  is  that 
equity  shareholders  should  be  prevented 
in  future — except,  in  the  case  of  companies 
who  already  have  non-voting  shares,  to 
the  limited  extent  you  have  referred  to — 
from  having  the  right  to  create  voteless 

shares? Holding  the  views  which  are 

expressed  here,  we  do  feel  that  any 
reasonable  steps  which  can  be  taken  to 
prevent  the  growth  and  spread  of  non- 
voting shares  are  desirable;  and  it  did 
seem  to  us  reasonable  to  propose  for  the 
Committee’s  consideration  that  com- 
panies which  had  not  got  non-voters 
should  by  law  be  prevented  from  creating 
them  in  future. 

2891.  Chairman : That  I think  has  been 
a very  interesting  discussion.  Now  I 
think  we  can  probably  pass  to  another 
topic.  The  next  matter  that  you  briefly 
touch  upon  is  the  question  of  disclosing 
the  names  of  subsidiary  and  associated 
companies  in  the  company’s  accounts  and 
you  intimate  that  you  object  to  that.  Do 


you  wish  to  develop  your  objections  any 
further?  You  give  some  of  them  in  your 

memorandum. Mr.  Walters : We  do 

have  one  point  on  that  in  regard  to  com- 
panies that  work  overseas  through  locally 
established  subsidiary  companies.  In 
these  days,  in  certain  areas  with  nationalis- 
tic legislation  and  also,  if  not  nationalistic 
legislation,  then  very  nationalistic  feelings, 
such  a company  might  be  prejudiced  if  it 
were  disclosed  openly  that  it  was  a 
wholly-owned  subsidiary  of  a foreign 
company.  Actually  where  that  position 
does  arise  there  is  a favoured  position, 
and  this  applies  especially  so  far  as 
we  are  concerned  in  insurance  with 
regard  to  obtaining  business,  etc. 

2892.  Would  objections  of  this  kind  be 
met  by  allowing  the  Board  of  Trade  a 
dispensing  power  as  they  have  got  as 

regards  some  provisions  now? 1 think 

they  would  entirely. 

2893.  It  would  be  met  by  satisfying  the 
Board  of  Trade  that  in  this  particular  case 
it  would  be  harmful  to  the  interests  of  the 

business  if  disclosure  were  made? * 

Yes;  I think  that  would  meet  our  point 
there. 

2894.  There  are  other  objections  which 

have  been  raised,  such  as  the  company 
wishing  to  operate  in  two  different  price 
ranges  and  preferring  to  do  that  under 
different  names  ? Y es. 

2895.  Do  you  see  any  harm  in  that? 
Basically,  no,  I do  not  see  any  harm. 

2896.  Then  the  next  one  is  quite  a 

different  subject.  Do  you  think  the  rules 
recently  made  by  the  Board  of  Trade  in 
relation  to  licensed  dealers  make  satis- 
factory provision  for  the  conduct  of  take- 
over bids? Yes. 

2897.  I am  not  sure  whether  your 
memorandum  was  produced  before  the 

regulations  came  in. Mr.  Bunford:  It 

was.  Sir,  and  we  were  rather  pleased  to 
find  that  we  were  thinking  on  very  much 
the  same  lines. 

2898.  That  is  what  I thought,  that 

broadly  speaking,  if  provisions  of  that 
kind  were  incorporated  in  any  new  Com- 
panies Act  to  cover  all  bids,  you  would  be 
content? Yes,  Sir. 
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2899.  Then  the  next  one,  again  quite  a 

different  and  unrelated  point.  Y ou  would 
like  the  remedies  given  by  section  43 
extended  to  subsequent  holders.  Section 
43  deals  with  the  civil  consequences  of 
untrue  prospectuses  ? Y es. 

2900.  Under  heading  17  (3)  of  your 

memorandum  you  say:  “ We  feel  that  the 
protection  given  by  section  43  of  the  Act 
to  persons  who  subscribe  for  shares  in  or 
debentures  of  a company  should  be 
extended  to  a subsequent  holder,  and  any 
legal  remedy  open  to  an  original  sub- 
scriber should  also  be  open  to  any  sub- 
sequent holder.’'.  That  opens  a very  wide 
door,  does  it  not? Yes. 

290 1 . Do  you  think  it  should  be  opened, 

nevertheless? Possibly  subject  to  some 

period  of  time.  Take  one  particular 
instance  of  a purchaser  of  shares  or 
debentures  on  a prospectus:  those  shares 
or  debentures,  having  been  fairly  soon 
sold  to  someone  else,  it  would  seem  strange 
that  by  virtue  of  the  share  or  debenture 
having  passed  through  one  hand  on  the 
way  and  in  a fairly  quick  time,  the  second 
purchaser  should  not  have  the  same  pro- 
tection as  the  original  purchaser  on  the 
prospectus  had. 

2902.  Provided  he  shows  that  he  bought 

on  the  faith  of  the  contents  of  the  pros- 
pectus?  Yes;  I think  that  must  be 

assumed. 

2903.  The  position  you  envisage  is  that 
somebody  should  have  bought  on  the 
faith  of  the  prospectus  and  then  gone  to 
somebody  else  within  a few  weeks  and 
sold  him  the  shares,  showing  him  the 
prospectus  and  saying,  “ This  is  the  pros- 
pectus on  which  I subscribed  and  then 
you  say  the  purchaser  should  be  in  the 
same  position  as  if  he  had  been  the 

original  subscriber? Yes.  In  those 

circumstances,  we  would  put  forward  the 
suggestion  that  he  should  have  the  same 
protection  as  the  original  purchaser  would 
have  had. 

2904.  But  the  difficulty  is  knowing 
whether  the  second  purchaser  in  point  of 
fact  did  have  the  prospectus  pointed  out 
to  him,  or  whether  the  shares  were  bought 
in  the  market  in  the  ordinary  way.  What 
would  you  say  in  the  case  of  a man  who 


finds  a prospectus  blowing  about  in  the 
road  and  says,  “ This  looks  rather  good”; 
he  reads  it  carefully  and  then  goes  and 
applies  for  shares?  Is  anybody  liable 
then? Some  time  after  the  issue,  Sir? 

2905.  Let  us  say  immediately  after  the 

issue. 1 think  I can  only  say  that  such 

an  example  shows  what  a difficult  bit  of 
country  this  particular  one  is ! 

2906.  Perhaps  we  ought  to  pass  from 
that.  The  next  one  brings  us  to  the 
question  of  accountancy  exemptions  accor- 
ded to  insurance  companies  amongst 
others,  and  I would  like  to  refer  to  what 
you  say  under  heading  21 : “ (1)  Com- 
panies to  which  paragraph  8 (1)  {a)  of  the 
Eighth  Schedule  applies  should  be  required 
to  show  as  separate  items  in  their  profit 
and  loss  account,  dividends  and  interest 
received  from  (i)  the  company’s  trade 
investments,  (ii)  quoted  investments  other 
than  trade  investments  and  (iii)  unquoted 
investments  other  than  trade  invest- 
ments.”. Then  you  say:  “ (2)  Companies 
should  be  required  to  show,  by  way  of 
note  or  otherwise: — 

(a)  the  basis  upon  which  the  profits  of 
particular  activities  are  brought  into 
account,  when  the  period  in  which  such 
profits  were  earned  is  longer  than  the 
accounting  period  ” and  then  (6)  is  the 
one  which  I think  is  interesting  here: 

“ (b)  an  estimated  fair  value  of  invest- 
ments, showing  separately  the  market 
value  of  quoted  investments,  the  directors’ 
valuation  of  unquoted  investments,  and 
their  valuation  of  trade  investments  (not 
being  subsidiaries),  if  the  company  is  one 
to  which  paragraph  11  (8)  of  the  Eighth 
Schedule  of  the  Act  applies.”. 

Then,  if  one  looks  at  the  Eighth  Sche- 
dule, actually  these  are  provisions  from 
which  your  constituent  companies  are 
immune,  are  they  not?  Paragraph  8 (1)  (a) 
says : “ There  shall  be  shown  under  separ- 
ate headings — (a)  the  aggregate  amounts 
respectively  of  the  company’s  trade 
investments,  quoted  investments  other 
than  trade  investments,  and  unquoted 
investments  other  than  trade  investments”. 
Then  11  (8)  says:  “ The  aggregate  market 
value  of  the  company’s  quoted  invest- 
ments, other  than  trade  investments,  where 


568 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


16th  December,  1960]  mr.  h.  a.  Walters,  mr.  j.  b.  h.  pegler, 

MR.  J.  F.  BUNFORD,  MR.  H.  J.  HENDERSON  SMITH, 
MR.  L.  W.  KEMPE  AND  MR.  R.  C.  W.  BARDELL 


it  differs  from  the  amount  of  the  invest- 
ments as  stated,  and  the  Stock  Exchange 
value  of  any  investments  of  which  the 
market  value  is  shown  (whether  separately 
or  not)  and  is  taken  as  being  higher  than 
their  Stock  Exchange  value.”.  Now, 
those  two  provisions,  as  you  have  told  us, 
do  not  apply  to  your  constituent  com- 
panies but,  notwithstanding  that,  it 
appears  they  are  matters  of  disclosure  to 
which  you  attach  great  importance,  be- 
cause you  think  that  in  respect  of  com- 
panies that  are  not  within  your  exempted 
area  the  information  given  under  8 (1)  ( a ) 
and  1 1 (8)  should  be  improved  upon  and 
made  more  comprehensive,  so  that  in 
your  capacity  as  investors  you  do  attach 
importance  to  the  making  of  full  disclo- 
sure?  Yes. 

Mr.  Walters'.  That  is  so.  We  feel  as 
regards  our  own  affairs  that  the  reasons 
for  which  we  were  given  exemptions  as  a 
result  of  the  recommendations  of  the 
Cohen  Committee  are  just  as  valid  today 
as  they  ever  were.  On  the  question  of  our 
disclosure  of  market  values  of  assets,  I 
think — and  this  applies  especially  abroad, 
since  most  of  the  big  companies  do  more 
of  their  business  abroad  than  at  home — 
the  wide  publication  of  fluctuations  which 
for  the  moment,  and  just  at  one  moment, 
are  material  fluctuations,  but  only  at  that 
moment,  is  undesirable  because  they  may 
suggest  that  there  is  a loss  of  strength 
which,  after  all,  may  be  only  a loss  of 
strength  for  one  moment  of  time — it 
may  go  back  again — the  disclosure  of 
those  figures,  it  seems  to  us,  might  there- 
fore be  misleading  and  might  not  give 
really  useful  information. 

2907.  I think  I follow  your  general 

position,  but  the  actual  question  I was 
putting  to  you  was  really  on  the  lines  of 
what  is  sauce  for  the  goose  is  sauce  for  the 
gander ! We  do  realise  that,  Sir. 

2908.  You  would  like  to  have  that 
information  in  your  capacity  as  investors, 
and  you  say  there  is  no  sufficient  reason 
why  it  should  be  given  in  the  case  of 
insurance  companies,  but  you  would  agree 
that  in  the  absence  of  some  special  cir- 
cumstances it  is  information  of  the  kind 
which  well-prepared  accounts  ought  to 


contain? Yes;  it  is  only  the  special 

circumstances  of  insurance  companies 
which  justify  these  exemptions. 

2909.  I think  I follow  that.  As  to  the 

general  aspect  of  the  matter,  would  this 
be  right?  You  take  your  stand  on  the 
views  expressed  and  the  recommendations 
made  by  the  Cohen  Committee,  which 
you  quote  at  some  length,  and  you  contend 
that  nothing  has  happened  since  that 
Committee  reported  in  1945  to  justify  the 
withdrawal  of  the  accountancy  exemptions 
allowed  to  insurance  companies  by  the 
Eighth  Schedule  to  the  Act.  That  does 
fairly  state  the  basis  of  your  contention, 
does  it  not? Yes. 

2910.  Then,  these  exemptions,  with 
variations,  apply  to  banks  as  well  as  to 

insurance  companies,  do  they  not? 

Yes. 

2911.  Now,  in  the  case  of  insurance 
companies,  the  position  is  rather  compli- 
cated by  the  fact  that,  as  I understand  it, 
insurance  companies  are  under  a statutory 
obligation,  under  the  Insurance  Com- 
panies Act  of  1958,  to  render  certain 
accounts  to  the  Board  of  Trade  and  no 
doubt  the  contents  of  those  accounts 
become  public  property.  What  I should 
like  to  know  is  whether  the  Insurance 
Companies  Act  requires  disclosure  of  any 
matters  exempted  from  disclosure  under 
the  Eighth  Schedule  of  the  1948  Act  as 
applied  to  insurance  companies,  and  is 
there  any  case  in  which  Board  of  Trade 
requirements  are  more  stringent  than  those 

of  that  Schedule  ? The  returns  we  have 

to  make  to  the  Board  of  Trade  under  the 
Insurance  Companies  Act  are  very  volu- 
minous indeed,  and  I think  I am  right  in 
saying  they  go  further  than  the  Companies 
Act. 

Mr.  Pegler:  On  the  liabilities  side  very 
much  more  detailed  information  is  given, 
while  on  the  assets  side  we  have  to  classify 
our  investments  under  some  26  different 
headings. 

2912.  Do  the  accounts  to  the  Board  of 
Trade  require  disclosure  of  any  matters 
exempted  from  disclosure  by  the  Eighth 

Schedule  ? Mr.  Henderson  Smith : They 

do  not  require  disclosure  of  exempted 
matters  such  as  the  market  values  of 
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investments,  or  capital  reserves;  they 
merely  require  more  detailed  classification 
of  the  heads  under  which  the  assets  have 
to  be  shown. 

2913.  If  that  be  so,  would  it  be  right  to 

say  that  to  that  extent  exemption  is 
allowed  under  the  Companies  Act  because 
the  matter  in  question  is  sufficiently 
covered  by  the  Board  of  Trade’s  require- 
ments?  No,  Sir,  I do  not  think  that 

would  be  a correct  presentation  of  the 
case. 

2914.  Could  you  tell  me  very  briefly 
indeed  what  the  relationship  is  between 

the  two  sets  of  accounts? For  a fire 

and  general  company,  dealing,  say,  with 
its  fire  underwriting  account  and  its 
balance  sheet,  the  information  is  almost 
identical  in  the  two  documents,  except 
that  under  the  Board  of  Trade’s  regulations 
and  forms  we  have  to  give  much  wider 
asset  headings  than  we  do  in  the  share- 
holders’ accounts. 

Mr.  Pegler : In  the  case  of  a life  assur- 
ance company,  on  the  assets  side,  apart 
from  the  detailed  classification  of  invest- 
ments, the  information  is  the  same,  but 
on  the  liabilities  side  very  much  more 
information  is  given  to  the  Board  of  Trade 
than  is  published  in  the  accounts. 

2915.  The  Eighth  Schedule  makes  the 

keeping  of  those  accounts  a condition  of 
exemption,  does  it  not?  That  is  the 
position  of  an  insurance  company  which 
makes  the  return  prescribed  by  the 
Insurance  Companies  Act? Yes. 

2916.  Mr.  Watson:  Does  that  mean  on 

the  liabilities  side  that  there  is  disclosure 
of  something  not  required  by  the  pro- 
visions of  the  Companies  Act? Yes, 

Sir,  very  much  so. 

2917.  Chairman : Then  the  next  thing 

is,  if  a given  matter  has  to  be  disclosed 
under  one  Act,  is  the  question  whether  it 
should  be  disclosed  under  another  Act  of 
any  great  importance?  If  the  Board  of 
Trade  say  you  have  got  to  include  such 
and  such  a figure  in  your  accounts,  and 
the  Eighth  Schedule  says  you  need  not 
disclose  it,  if  you  have  to  disclose  it  under 
one  or  other  of  the  Acts,  does  it  matter 
much  under  which  Act? The  only 


importance  would  be  that  it  would  be 
impracticable  in  the  setting  out  of  the 
accounts  for  the  shareholders  to  disclose 
infomiation  about  liabilities  that  we  have 
to  give  to  the  Board  of  Trade  because  it 
covers  a vast  number  of  pages.  But  there 
is  no  importance  in  the  principle  of  the 
disclosure  to  the  public:  if  we  disclose  it 
to  the  Board  of  Trade,  there  is  no  reason 
in  principle  why  it  should  not  be  disclosed 
in  the  accounts. 

2918.  So  that  any  item  to  which  that 

applies  really  is  out  of  the  sphere  of  con- 
troversy because  admittedly  it  has  to  be 
disclosed  to  the  Board  of  Trade? Yes. 

2919.  So  that  it  does  not  matter  whether 

it  enjoys  exemption  under  the  Eighth 
Schedule  or  not? No. 

2920.  As  to  the  Eighth  Schedule,  I 
confess  I have  always  found  it  rather 
difficult  to  follow,  but  would  you  agree 
that  broadly  speaking  the  exemptions  we 
are  talking  about  now,  and  which  you  are 
anxious,  or  some  of  which  you  are 
anxious,  to  preserve,  fall  under  these  four 
headings.  First,  the  company  is  allowed  to 
make  reserves  and  provisions  out  of 
revenue  before  arriving  at  its  published 
profit  and  without  disclosing  the  amounts 

so  deducted?  Is  that  right? Mr. 

Henderson  Smith : That  is  a correct  state- 
ment. 

2921.  Then,  secondly,  the  company  is 
not  obliged  to  distinguish  between  reserves 
and  provisions  or  to  disclose  transfers  to 

and  from  such  accounts? That,  I 

would  say,  is  not  correct;  we  are  subject 
to  the  Companies  Act  definitions  of  pro- 
visions and  reserves,  and  that  is  one  of 
the  very  important  points  why  we  feel 
that  from  an  accounting  point  of  view 
alone  full  compliance  with  the  Eighth 
Schedule  for  an  insurance  company  is 
almost  impossible. 

2922.  Do  you  not  have  in  your  books 
a fund  compounded  of  reserves,  provi- 
sions and  liabilities  of  various  kinds 
without  distinguishing  between  them, 
without  showing  what  you  have  got 

separately  under  each  head? No,  Sir, 

it  is  not  as  simple  as  that.  Take  the  Fire 
Revenue  Account.  It  is  struck  by  the 
premiums  that  have  come  in  during  the 
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year  and  those  are  added  in  the  account 
as  income.  Outgoings  consist  of  claims 
paid  and  outstanding  expenses,  commis- 
sion, and  so  on;  and  then  the  fund  at  the 
end  of  the  year  is  shown  which  is  a 
statutory  requirement  placed  upon  us  by 
the  requirements  of  the  Board  of  Trade  in 
regard  to  the  revenue  account  in  the  Board 
of  Trade  returns.  The  difficulty  comes  in 
the  establishment  of  that  fund,  and  it  is 
usually  fixed  at  a conventional  percentage 
of,  shall  we  say,  40  per  cent. — purely 
arbitrary.  To  establish  from  an  account- 
ing point  of  view  how  much  of  that  fund, 
which,  when  the  Companies  Act  termino- 
logy was  established  changed  its  name 
from  “ reserve  ” in  the  Board  of  Trade 
returns  and  is  now  called  “ provision  ” — 
to  establish  to  everybody’s  satisfaction 
how  much  of  that  is  reserve  in  the  present 
Companies  Act  definition  and  how  much 
is  provision,  would  be  an  arbitrary  process 
and  a very  difficult  thing  to  do  from  the 
book-keeping  point  of  view. 

2923.  So  that  you  do  not  claim  the 

exemption  which  I have  endeavoured  to 
indicate  in  my  second  point,  which  was 
that  the  company  is  not  obliged  to 
distinguish  between  reserves  and  provi- 
sions or  to  disclose  transfers? Yes,  we 

are  obliged  to  distinguish  between  reserves 
and  provisions.  Our  auditors  will  require 
us  to  do  that. 

2924.  I think  that  we  have  probably 

been  at  cross  purposes. 1 am  afraid 

we  have,  Sir. 

2925.  It  was  my  fault.  You  are  refer- 

ring to  paragraph  4 of  the  Eighth 
Schedule  to  the  Act? Yes. 

2926.  That  applies  to  you  only  as 

regards  fixed  and  current  assets — I think 
that  is  right? That  is  right,  Sir. 

2927.  So  that  there  is  an  exemption 
there  in  respect  of  reserves  and  provisions  ? 
Yes. 

2928.  Then  my  second  point,  broadly 
speaking,  is  right,  is  it  not — the  company 
is  not  obliged  to  distinguish  between 
reserves  and  provisions  or  to  disclose 

transfers  to  and  from  such  accounts  ? 

Yes — though  on  the  first  point,  “ not 
required  to  distinguish  ”,  we  are  required 


to  distinguish,  but  the  second  point  is  a 
valid  one  in  that  we  are  not  required  to 
disclose — that  being  one  of  our  exemp- 
tions. 

2929.  ...  to  disclose  transfers  to  and 

from  such  accounts? Yes. 

2930.  Then,  thirdly,  the  company  need 
not  state  the  market  value  of  its  invest- 
ments, but  can  simply  describe  them,  as 

“at  or  under  cost”? That  is  true, 

subject  to  the  point  that  under  the  require- 
ments of  the  Board  of  Trade  returns  we 
have  to  give  a certificate  that  the  assets 
are  fully  of  the  value  stated  in  the  balance 
sheet;  that  is  an  additional  obligation 
placed  upon  us  as  an  insurance  company 
under  the  assurance  companies  legislation, 
but  we  are  relieved  under  the  Companies 
Act  from  disclosing  the  market  value  of 
our  investments,  subject  always  that  any 
deficiency  would  be  safeguarded  by  the 
auditors’  obligation  to  certify  that  our 
balance  sheet  gives  a true  and  a fair  view 
of  the  company’s  affairs. 

2931.  Then  the  last  one,  I think,  is  this: 

the  company  need  not  disclose  the  method 
adopted  in  the  valuation  of  fixed  assets  or 
show  separately  any  amount  allowed  for 
depreciation.  Is  that  right? Yes. 

2932.  Do  you  agree  that  these  are  the 

four  main  categories  of  exemptions? 

Yes,  we  would,  Sir. 

2933.  Then  you  do  say  that  all  of  them 

are  necessary  to  your  constituent  com- 
panies?  Mr.  Walters'.  We  feel  they 

are,  Sir. 

2934.  And  are  they  to  your  knowledge 

used  by  most  insurance  companies,  or 
what  proportion  of  all  insurance  com- 
panies use  them? 1 would  say  that  so 

far  as  I know  practically  all  insurance 
companies  use  them. 

Mr.  Pegler-.  I do  not  think  we  would 
claim  that  the  life  companies  need  use  all 
those;  they  require  those  that  relate  to 
capital  valuation,  but  as  regards  income 
it  is  not  necessary  for  us  to  conceal 
transfers  from  income.  Our  feeling  is  that 
to  disclose  the  market  value  of  our  assets 
would  be  misleading;  the  information 
which  it  gives  is  misleading.  Further,  if 
you  have  a hidden  investment  reserve, 
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there  is  no  point  in  disclosing  transfers  to 
and  from  hidden  reserves.  On  the  income 
side  we  already  make  a disclosure  of  our 
income  and  there  is  no  reason  why  any 
reserves  taken  out  of  income  should  not 
be  disclosed. 

2935.  That  is  so  far  as  life  business  is 

concerned  ? Yes. 

2936.  Then  the  only  one  of  these 
exemptions  you  really  want  is  No.  3,  that 
the  company  need  not  state  the  mpket 
value  of  its  investments.  Is  that  right? 
Mr.  Walters : That  is  the  most  essen- 
tial one. 

2937.  That  is  the  most  essential  one? 
Yes. 

Mr.  Henderson  Smith : I feel  we  would 
ask  for  continued  exemption  from  disclo- 
sure of  movement  in  reserves  because  that 
is  fundamental.  If  I may,  Sir,  with 
deference  suggest  it,  in  the  public  thinking 
on  these  matters  (I  am  speaking  now  of  the 
financial  Press)  there  has  been  considerable 
stress  laid  on  the  assets  side  of  insurance 
companies’  balance  sheets.  I would 
suggest  that  this  Committee  give  con- 
sideration more  to  the  liabilities  side  of  an 
insurance  company’s  balance  sheet  be- 
cause it  is  there  that  the  complexity  of  our 
position  arises.  We  do  nothing  more  than 
sell  a promise  to  pay  in  the  future.  It  is 
short-term  for  fire  or  motor,  it  gets  a bit 
longer  for  marine,  and  it  gets  even  longer 
still  for  life.  But  it  is  our  methods  of 
assessing  the  balance  sheet  values  of  these 
liabilities  which  in  my  opinion  and  in  my 
own  personal  thinking  contain  the  key  to 
the  problem  and  to  the  difficulty  in  which 
we  all  find  ourselves. 

2938.  I see.  Then  those  are  the  main 

exemptions.  The  life  offices  I gather  want, 
broadly  speaking,  the  third  one,  but  they 
also  want  the  non-disclosure  of  transfers 
to  and  from  reserves.  Other  insurance 
companies  require  all  these  exemptions. 
Is  that  right? Mr.  Walters : Yes. 

Mr.  Pegler:  We  would  not  be  concerned 
about  the  exemption  in  regard  to  No.  4, 
the  valuation  of  fixed  assets. 

2939.  I want  to  clear  this  up.  Am  I 
right  in  saying  that  life  offices  really  need 
only  No.  3 or  do  they  need  Nos.  1 and  2 


as  well? The  disclosure  of  reserves  and 

provisions  is  bound  up  with  the  disclosure 
of  the  market  values,  because  if  you  do 
not  disclose  market  values  you  will  have 
an  undisclosed  investment  reserve,  and 
therefore  there  is  no  point— indeed,  it 
would  probably  be  misleading — to  dis- 
close transfers  to  and  from  an  undisclosed 
reserve. 

2940.  Yes,  I follow  that.  Then  you 
refer  at  the  end  of  this  section  of  your 
memorandum  to  various  practical  difficul- 
ties, but  apart  from  those  have  you  any- 
thing further  in  support  of  your  claim, 
which  you  desire  to  add  to  the  passages 
from  the  Cohen  Committee’s  report  set 
out  in  your  memorandum  and  the  para- 
graph I thought  I might  quote  from  the 
memorandum  itself?  I do  not  think  I need 
read  the  passages  from  the  Cohen  Report 
— I think  we  are  all  familiar  with  them — 
but  a little  later,  after  referring  to  the 
submissions  made  to  the  Cohen  Commit- 
tee by  the  Committee  of  London  Clearing 
Bankers,  you  go  on  in  these  terms:  “ This 
is  equally  true  of  insurance  companies. 
The  very  nature  of  their  business  demands 
that  their  published  accounts  should  show 
a position  which  creates  and  maintains 
confidence  in  their  ability  to  meet  their 
contracts — not  only  at  home  but  also 
overseas,  and  not  at  a particular  date  but 
also  taking  a long-term  view.  Insurance 
contracts  are  based  on  good  faith  and  the 
stability  of  the  companies  themselves  as 
supported  by  the  annual  published 
accounts  must  continually  demonstrate 
an  assurance  of  reliability  and  trust- 
worthiness.”. And  you  continue:  “It  is 
therefore  important  that  temporary  finan- 
cial disturbances  or  fluctuations  in  market 
values  of  their  investments  must  not 
appear  to  disturb  their  financial  strength 
more  than  need  be.  It  must  be  apparent 
from  their  accounts  that  such  factors  have 
been  withstood  without  affecting  their 
stability  and  this  is  achieved  by  the  com- 
panies having  substantial  undisclosed 
reserves,  the  published  reserves  being 
looked  upon  as  minimum  reserves  and 
being  maintained  at  a reasonably  stable 
or  increasing  level.”.  And  then,  the  last 
paragraph  of  the  section:  “ We  are,  there- 
fore, convinced  that  from  the  national  and 
public  point  of  view  and  in  the  interests 
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of  both  the  policyholders  and  share- 
holders it  is  of  the  utmost  importance  that 
exemptions  on  accounting  matters,  par- 
ticularly hidden  reserves,  already  granted 
to  insurance  companies,  should  be  con- 
tinued.”. 

Do  you  desire  to  add  anything  to  that? 
It  seems  to  me  to  set  out  your  case  on 
general  grounds  pretty  fully,  does  it  not? 
Mr.  Walters : I think  so. 

2941 . As  to  the  practical  difficulties  you 
have  raised  at  the  end  of  that  section, 
would  you  say  that  if  none  of  these 
exemptions  had  ever  been  enacted  it 
would  be  impossible  to  draw  up  proper 
accounts  for  an  insurance  company? 
Supposing  you  had  simply  the  Eighth 
Schedule  applying  to  everybody,  would  it 
have  been  impossible  for  insurance  com- 
panies to  draw  up  a true  and  fair  account? 

1 do  not  think  we  can  say  it  is 

impossible. 

Mr.  Henderson  Smith : No,  Sir,  I do  not 
think  it  would  be  impossible.  I think  it 
would  increase  beyond  a reasonable 
margin  the  complexity  of  our  position 
which  we  have  at  the  moment. 

2942.  It  would  make  the  complications 

greater? Very  much  so.  We  are 

always  subject  to  discussions  between  the 
company  and  its  auditors  before  they  will 
sign  the  accounts,  in  the  tradition  of  then- 
profession,  and  in  those  discussions  these 
matters  of  any  hidden  inner  reserves  and 
provisions  are  discussed  at  very  great 
length.  We  are  subject  at  that  stage  to 
checks  which  I am  sure  this  Committee 
could  rely  on.  But  it  would  not  be 
impossible  to  produce  accounts;  with 
respect  to  this  Committee,  Sir,  it  would  be 
impracticable.  It  would  take  a long  time 
to  go  into  every  item  and  bring  it  out  in 
the  narrow,  restricted  form  in  which  the 
Eighth  Schedule  would  apply  to  us.  The 
Eighth  Schedule  requires  disclosure  of 
Income  Tax  information.  To  attempt  to 
put  that  into  an  Eighth  Schedule  form  for 
a life  fund,  for  a non-valuation  year,  I 
think  Mr.  Pegler  would  agree,  could  be  a 
very  complex  problem. 

2943.  Mrs.  Naylor : Do  you  not  do  such 

accounts  for  internal  purposes? Your 

use  of  the  word  “ accounts  ”,  Madam,  is 


not  valid.  We  have  running  controls, 
obviously,  on  the  way  our  business  is 
going,  but  to  suggest  that  those  running 
controls  are  produced  in  strict  accord 
with  the  provisions  of  the  Companies  Act 
for  shareholders’  accounts  is  a very  differ- 
ent proposition. 

2944.  Chairman : Y ou  are  not  concerned 
with  banks  and  discount  houses,  but  I am 
under  the  impression  that  you  would 
agree  that  they  should  continue  to  enjoy 
their  exemptions — or  do  you  not  take  any 

view  on  that? Mr.  Walters'.  I think  it 

is  difficult  for  us  to  take  any  view  on  that. 

2945.  I see.  This  subject  has  been 
canvassed  a good  deal  on  the  Committee, 
and  a variety  of  detailed  criticisms  of  the 
exemptions  you  enjoy  has  been  advanced. 
If  I might  give  you  a summary  of  them, 
perhaps  you  could  comment  on  them. 
The  first  is  that  the  shareholder  cannot 
judge  if  he  is  getting  a fair  return  on  his 
share  of  the  assets  or  a fair  price  on  a 
take-over  bid,  that  the  directors  can 
conceal  inefficiency,  and  that  the  share- 
holders are  deprived  of  the  knowledge 
necessary  to  enable  them  to  exercise 
proper  control.  I do  not  know  if  I took 
that  too  fast  for  you.  Have  you  any 
comments  on  the  point  that  the  share- 
holder cannot  judge  if  he  is  getting  a fair 
return  on  his  share  of  the  assets  or  a fair 

price  on  a take-over  bid? Mr.  Pegler'. 

As  regards  life  companies,  Sir,  you  would 
not  get  any  useful  information  from  any 
further  disclosure.  The  shareholder  would 
in  fact  be  misled,  because  the  value  of  his 
shares  on  a take-over  depends  on  the 
income  which  the  life  company  is  earning, 
not  the  market  value  of  the  assets  at  any 
particular  time. 

2946.  I see.  So  as  far  as  life  offices  are 
concerned,  the  answer  is  that  they  would 
be  misled.  What  about  other  kinds  of 

insurance? Mr.  Walters'.  I think  that 

would  be  a similar  position,  but  perhaps 
not  quite  so  strongly  as  in  the  case  of  life 
offices. 

Mr.  Pegler:  Can  I just  add  that  as  far 
as  life  companies  are  concerned,  as  regards 
the  concealment  of  any  inefficiency,  again 
the  important  thing  is  to  earn  a good 
income  and  not  to  produce  a particular 
market  value.  If  the  asset  worth  was 
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disclosed  at  market  value  it  might  be  that 
the  cry  would  be  for  the  preservation  of 
market  value  rather  than  the  earning  of  a 
good  income.  This  would  have  an  ad- 
verse effect  in  the  long  run. 

2947.  Then  there  is  the  very  rude 
suggestion  that  the  directors  can  conceal 
inefficiency.  You  say  that  is  nonsense? 
1 would  say  it  is  complete  nonsense. 

2948.  Mrs.  Naylor : Could  it  not  con- 
ceal varying  degrees  of  efficiency — without 

using  the  rude  word  “ inefficiency  ” ? 

If  you  are  going  to  judge  the  efficiency  by 
the  size  of  the  market  value  of  the  shares, 
then  you  are  using  the  wrong  criterion  to 
judge  the  efficiency  with  which  the  direc- 
tors are  running  a company. 

2949.  Is  there  not  a third  alternative  to 
market  values  and  book  values?  Is  there 
no  way  of  discounting  the  future  income 

and  capitalising  that? Mr.  Henderson 

Smith'.  Is  the  test,  then,  of  the  directors’ 
efficiency  the  market  values  of  the  invest- 
ments? Is  that  the  point,  Sir? 

2950.  No,  the  anticipation  of  future 

income. In  a non-fire  company  that  is 

shown  quite  clearly  in  our  profit  and  loss 
account,  which  carries  the  income  from 
investments  on  the  one  hand  and  divi- 
dends paid  on  the  other.  It  is  also  shown 
in  the  shareholders’  accounts  in  the 
departmental  revenue  accounts,  which 
will  show  the  premium  volume,  the  move- 
ment in  that  premium  volume  since  last 
year,  the  profitability  of  that  premium 
volume;  what  better  test  is  required  of  a 
director’s  efficiency  or  inefficiency  than 
those  figures  I would  not  know.  It  is  all 
available  in  the  shareholders’  accounts. 

2951.  Could  Mr.  Pegler  add  something 

about  life  offices  on  that  point? Mr. 

Pegler : It  is  a fair  question.  I cannot 
think  of  any  way  in  which  one  could  give 
additional  information  about  the  future 
income  which  would  be  valuable.  The 
whole  of  the  income  is  disclosed,  and  it  is 
that  which  is  really  the  criterion  of  a good 
life  insurance  company.  I am  afraid  my 
answer  is  that  I do  not  know  of  any  other 
method  which  could  be  used  to  give  infor- 
mation. 

Mr.  Henderson  Smith : I think  it  is  an 
unfair  question,  if  I might  say  so,  because 


I do  not  think  the  number  of  hurricanes 
and  the  number  of  motor  accidents  or  the 
rate  at  which  people  die  is  a reflection  on 
the  directors’  efficiency  or  otherwise. 

2952.  The  directors’  investment  policies 

vary,  do  they  not? That  is  perfectly 

true,  and  that  can  be  seen  by  examining 
the  Board  of  Trade  returns  which  we 
lodge,  where  all  balance  sheet  investments 
are  closely  analysed  under  balance  sheet 
headings — with  the  exception,  of  course, 
that  from  the  Board  of  Trade  return  you 
will  not  get  the  market  value.  You  will, 
however,  see  the  broad  trend  of  investment 
policy  quite  clearly.  The  Board  of  Trade 
balance  sheet  headings  as  we  convention- 
ally know  them  in  our  own  industry  are 
much  wider  than  the  shortened  form  which 
is  put  sometimes  into  shareholders’ 
accounts.  You  have  all  the  information 
that  you  want  in  our  Board  of  Trade  return 
or  in  our  shareholders’  accounts,  and  in 
the  valuation  year  of  a life  fund  you  have 
the  valuation  summaries  which,  with 
regard  to  life  funds,  are  wider  still. 

2953.  Mr.  Lawson'.  You  did  say  earlier 
that  you  have  to  assure  the  Board  of 
Trade  that  your  assets  are  fully  of  the 
value  stated,  or  something  like  that.  If 
the  market  value  of  investments  at  the  date 
of  the  balance  sheet  happens  to  be  below 
its  cost,  do  you  have  to  disclose  that  figure 

to  the  Board  of  Trade? We  do  not 

disclose  the  figures.  We  still  have  to  give 
the  necessary  certificate.  We  have  to  say 
that  the  balance  sheet  value  is  still  the 
value  on  the  basis  stated,  which  would 
imply  some  variation  of  the  balance  sheet 
figure.  But  the  market  value  as  such  is  not 
disclosed. 

2954.  Do  you  mean  it  is  fully  of  value 
to  you,  as  an  insurance  company,  because 
of  the  income  that  would  be  derived  from 
the  investment,  and  so  on  ? In  the  method 
of  bringing  it  into  the  accounts  you 

ignore  the  market  value,  do  you  ? Let 

us  take  two  years;  a company  has  assets 
on  its  balance  sheet  which  total  £10 
million.  At  the  market  valuation  in  one 
particular  year  they  are  valued  at  £15 
million  on,  shall  we  say,  middle  market 
Stock  Exchange  prices  (because  in  addi- 
tion we  would  have  to  show  the  basis  of 
the  valuation).  In  that  year  obviously 
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nobody  is  worried.  Now  we  come  to  a 
year  in  which  the  balance  sheet  values 
still  stand  at  £10  million,  and  the  market 
valuation  on  a disclosed  basis  stands  at 
£5  million.  That  would  not  be  a valid 
Board  of  Trade  return  for  us,  because  we 
could  not  put  to  that  the  certificate,  that 
the  assets  were  fully  of  the  value  stated  in 
the  balance  sheet.  We  therefore  have  to 
make  the  necessary  adjustments  to  the 
balance  sheet  values  in  order  that  we  can 
comply  with  the  Board  of  Trade  require- 
ments. 

2955.  Do  you  write  the  balance  sheet 

values  down  ? We  may  have  to.  It  is 

a question  of  satisfying  the  auditors  and 
the  Board  of  Trade.  We  are  controlled; 
we  have  to  give  that  certificate  every  year. 

2956.  Am  I right  in  thinking  that  the 

position  could  not  arise  in  which  the 
values  on  the  balance  sheet  of  quoted 
investments  could  be  above  the  market 
value? That  is  a true  assumption. 

Mr.  Pegler : When  you  say  that  could 
not  happen,  that  is  not  quite  true  of  life 
offices.  It  would  not  happen  in  the  case 
quoted  where,  with  a balance  sheet  figure 
of  £10  million,  the  discrepancy  was  as  large 
as  £5  million.  But  if  the  market  value 
were  £9  million,  and  the  investments  were 
redeemable  securities  which  had  depreci- 
ated owing  to  the  high  long-term  market 
rate  of  interest,  one  would  not  necessarily 
be  inhibited  from  giving  the  certificate, 
because  it  is  the  ultimate  redemption  value 
of  the  security  which  is  important  from 
the  life  office  point  of  view  rather  than  the 
market  value. 

2957.  But  with  ordinary  shares,  for 
instance,  it  would  not  happen;  it  could 
only  arise  on  redeemable  securities.  Is 

that  right? Yes,  I think  it  it  unlikely 

that  one  would  be  happy  about  giving  the 
certificate  if  the  market  value  of  ordinary 
shares  was  below  the  balance  sheet  value. 

2958.  You  could  not  give  it,  could  you, 

very  well? No,  I do  not  think  one 

would  give  it  in  the  case  of  ordinary 
shares. 

2959.  Then  you  would  write  the  invest- 
ments down  under  your  undisclosed 
investment  reserves  ?— — Yes. 


2960.  Chairman : Does  anyone  want  to 
say  anything  about  the  point  that  the 
shareholders  are  deprived  of  the  know- 
ledge necessary  to  enable  them  to  exercise 

proper  control? The  same  point 

applies.  The  controls  should  be  over  the 
income  rather  than  over  the  capital  value. 

Mr.  Henderson  Smith : I feel,  with  res- 
pect, that  it  is  not  a fair  accusation  to 
make. 

2961.  You  must  not  look  on  these  in 
the  light  of  accusations.  We  are  merely 
trying  to  find  out  what  is  to  be  said  pro 

and  con. May  I remove  that  word? 

“ Comment  ” is  a more  gracious  word. 
Sir.  I beg  your  pardon. 

2962.  Then  the  next  one  is  that  the 
customer — that  is  to  say,  the  policy- 
holder— cannot  judge  if  he  is  getting  a fair 
share  of  profits.  That,  I suppose,  refers 

to  life  policies  with  profits. Mr.  Pegler : 

Yes,  Sir. 

2963.  Is  there  anything  in  that,  Mr. 

Pegler? No,  Sir,  I do  not  think  so. 

The  market  value  of  the  investments 
would  not  help  him  to  reach  a correct 
assessment  there.  The  bonuses  are  pay- 
able out  of  income,  and  market  values,  of 
course,  discount  future  income,  and  would 
be  a very  bad  guide  as  to  what  it  is  possible 
to  distribute  at  any  particular  time. 

2964.  Then  the  last  of  these  objections 
I have  summarised  here  is  that  the  em- 
ployee cannot  bargain  effectively  because 
he  does  not  know  what  the  insurance 
companies  can  afford  to  pay  him.  That 

is  a trade  union  point. Again,  Sir, 

wages  are  paid  out  of  income  and  not  out 
of  capital.  The  capital  value,  I submit, 
is  irrelevant  at  this  point. 

2965.  Returning  to  the  question  of 
public  confidence,  is  it  really  your  view 
that  the  confidence  of  policyholders  and 
shareholders  in  the  insurance  company 
would  be  shaken  by  fluctuations  in  the 
market  values  placed  on  the  investments, 
if  those  values  were  disclosed?  It  is 
suggested  that  this  would  not  affect  either 
the  policyholders’  or  the  shareholders’ 

confidence  at  all. 1 think  it  would.  Sir. 

I think  in  a year  in  which  there  had  been 
very  heavy  falls  in  Stock  Exchange  values. 
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and  the  Press  came  out,  for  instance,  with 
“ £80  million  lost  by  Insurance  Companies 
in  1960  ”,  it  would  have  an  undesirable 
effect.  It  would  be  quite  irrelevant  to  our 
true  financial  position,  but  would  give  an 
unfortunate  impression  to  the  public,  and 
an  even  worse  impression  abroad. 

2966.  That  view  is  called  in  question, 

but  it  is  a difficult  point  to  develop  one 
way  or  the  other. Yes. 

2967.  Mr.  Watson:  Have  there  been  any 
cases  of  a life  company  producing  a 
balance  sheet  which  disclosed  the  fact  that 
its  investments  were  in  the  balance  sheet 
at  a figure  in  excess  of  their  market  value? 

Mr.  Brown : Yes,  there  have  been  cases 
where  the  certificate  has  been  reworded 
to  meet  that  position  but  they  have  been 
very  rare. 

Mr.  Watson:  I wonder  whether  the 
effect  of  that  disclosure  having  to  be  made 
public  resulted  in  a lack  of  confidence 
developing  in  that  particular  company? 
1 think  it  would. 

2968.  You  cannot  recollect  a case,  Mr. 

Pegler,  yourself? 1 do  not  know  of  a 

case  myself. 

Mr.  Brown:  I can  remember  a case. 
Whether  it  had  an  effect  on  my  confidence 
in  that  company  I would  not  like  to  say. 
It  did  not  worry  me.  I noted  it;  it  was 
not  my  company! 

2969.  Chairman:  Still  on  this  point  of 
the  market  value,  I understand  the 
accounts  of  large  pension  funds  show  the 
market  value  of  their  investments.  Is 
there  any  evidence,  so  far  as  you  know, 
that  the  beneficiaries  of  these  pension 
funds  have  expressed  alarm  or  dissatis- 
faction when  the  published  accounts  have 
shown  marked  fluctuations  in  the  market 

value  of  securities? Mr.  Pegler:  I have 

not  heard  so.  Sir. 

2970.  We  have  had  some  evidence  from 

the  Institute  of  Actuaries.  I understand 
their  conclusion  to  be,  with  respect  to  life 
offices,  that  the  exemption  should  be  con- 
tinued only  as  regards  the  requirement 
to  publish  the  market  value  of  assets. 
That  I understand  to  be  their  view. 
Would  you  disagree  with  it? No,  Sir, 


except  the  point  that  I raised,  the  exemp- 
tion for  the  transfers  to  and  from  capital 
reserves  really  goes  in  with  that. 

2971.  I think  it  would  help  us  if  you 
could  tell  us  what  precisely  would  be  the 
effect  on  the  accounts  of  insurance  com- 
panies—that  is  to  say,  of  the  life  offices 
primarily— if  the  exemption  was  with- 
drawn with  respect  to  everything  except 
the  disclosure  of  the  market  value  of 
investments.  If  everything  else  had  to  be 
disclosed,  what  repercussions  would  there 

be? Would  you  put  with  that,  Sir,  the 

movement  of  capital  reserves  that  reallv 
goes  with  it? 

2972.  That  goes  with  it,  does  it? If 

that  goes  with  it,  then  I think  the  effect 
would  be  very  small.  There  would  be 
some  difficulties  in  arriving  at  some  of  the 
answers,  but  it  would  not  be  a very  serious 
matter. 

2973.  Provided  you  had  the  exemption 

as  to  market  value  and  as  to  the  movement 
of  capital  reserves,  that  would  give  you 
substantially  what  you  want? Yes. 

Chairman:  I think  those  are  all  the 
questions  I can  usefully  put,  but  I would 
like  Mr.  Lawson  if  he  would,  to  add  any 
questions  on  the  accountancy  problems. 

2974.  Mr.  Lawson : I think  these  accoun- 
tancy problems  are  frightfully  difficult, 
and  not  very  easy  to  discuss  in  this  type 
of  meeting,  but  there  are  one  or  two  points 
I would  like  to  try  and  clarify.  Taking 
the  liabilities  first  of  all,  it  is  clear  that  an 
insurance  company  faces  a very  great 
difficulty  in  assessing  what  is  the  present- 
day  value  of  its  liabilities.  That  applies, 

I suppose,  to  life  funds  in  particular,  but 
also  to  other  insurance  as  well.  You  have, 
in  a life  fund,  to  take  the  present  value  of 
your  liabilities  and  assume  a certain  rate 
of  interest,  and  so  on,  and  then  make 
what  assessments  you  can.  Again,  with 
annual  accounts,  as  far  as  accident  insur- 
ance or  any  other  kind  of  insurance  is 
concerned,  you  have  to  take  a percentage 
of  the  premium  income,  or  something  of 
that  kind,  and  make  a rough  and  ready 
assessment  of  the  liabilities.  I take  it  that 
normally  actuaries  do  that,  and  do  it  on 
a conservative  basis;  there  is  no  risk  of 
your  liabilities  being  under-estimated. 
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Now,  given  that  situation,  if  this  exemp- 
tion did  not  exist,  if  you  had  to  do  the 
same  as  other  people,  the  actuaries  would 
still  have  to  make  those  calculations  to  the 
best  of  their  ability,  and  would  still  pre- 
sumably have  to  be  prudent  in  their 
estimations.  What  precise  advantage,  in 
a sense,  therefore,  do  the  insurance  com- 
panies get  from  this  exemption  ? Would 
it  in  fact  make  a great  difference  if  it  was 

not  there,  on  the  liability  side? The 

actuary  already  makes  a full  disclosure  of 
the  basis  on  which  he  does  his  valuation. 
I do  not  think  he  makes  use  of  any  of 
these  exemptions  in  his  examination  of 
liabilities. 

2975.  That  is  what  I thought.  Is  that 
true  also  about  other  types  of  insurance, 

or  not? Mr.  Henderson  Smith : I think, 

Sir,  the  conception  has  got  to  grow  in 
people’s  minds  that  insurance  companies 
are  dealing  with  averages,  and  anything 
which  could  cause  the  future  experience 
of  the  company  to  depart  from  what  has 
been  the  past  average  is  our  difficulty. 
With  respect  to  my  actuarial  friends,  I 
would  almost  suggest  that  it  is  perhaps 
easier  for  the  actuary,  because  he  is 
equipped  with  mortality  tables  and  with 
his  rates  of  interest  and,  as  Mr.  Pegler  has 
said,  he  makes  a publication  of  the  table 
he  has  used  and  the  rate  of  interest  he  has 
used.  The  problem  is  nothing  like  so  easy 
for  a non-life  underwriter.  To  attempt 
to  forecast  liabilities  in  a marine  fund 
with  long  standing  hull  contracts,  can  be 
an  item  of  great  complexity.  You  can 
only  be  guided  by  what  has  gone  on  in  the 
past  and  try  to  assess  whether  your 
experience  is  going  to  be  the  same  in  the 
future. 

2976.  I see  that,  but  I am  wondering 

how  far  the  exemption  really  helps  you. 
If  the  exemption  were  not  there  you  would 
still  have  to  make  the  calculation  as  best 
you  could,  honestly  and  to  the  best  of 
your  ability.  That  would  presumably  be 
as  true  and  as  fair  a view  as  you  could 
reasonably  arrive  at.  I am  not  sure 
whether  you  are  really  in  fact  getting  any 
benefit  from  the  exemption. The  bene- 

fit is  not  an  exemption  from  making  the 
calculations  which,  as  we  have  said,  we 
do  for  our  own  internal  records.  We  must 


(81585) 


do  them  to  see  what  the  profitability  trend 
of  the  business  is:  that  is  obvious,  and 
prudent  management.  The  exemption  is 
against  publication  and  disclosure  in  the 
accounts,  and  that  is  where  the  benefit 
arises.  I think  the  very  high  volume  of 
non-life  business  which  is  received  from 
and  ceded  to  overseas  territories  has  been 
overlooked,  and  if  we  were  compelled  by 
statute  to  reduce  our  accounts  to  the 
restricted  basis  of  the  Eighth  Schedule, 
the  impact  that  full  disclosure  could  have 
upon  our  receiving  re-insurance  from 
abroad  might  be  quite  high,  and  that  is 
one  of  the  dangers,  in  our  mind.  We 
always  publish  accounts  which  show  the 
company  as  stable;  we  would  wish  not  to 
have  to  show  the  width  of  that  stability. 
We  feel  we  are  entitled  to  ask  for  margins, 
because  we  are  dealing  with  averages. 

2977.  I see  that.  I was  not  quite  clear 

whether  you  could  not  still  do  that  without 
the  exemption.  That  is  to  say,  you  have 
obviously  got  to  be  prudent  and  con- 
servative, have  you  not,  but  you  take  the 
view  that  without  the  exemption  you  could 
not  be  as  prudent  in  that  direction  as  you 
would  like  to  be? That  is  a fair  pre- 

sentation. I would  like  to  repeat  that  the 
exemption  does  not  exempt  us  from 
making  these  calculations,  but  it  exempts 
us  from  the  responsibility  of  having  to 
make  public  exactly  what  calculations  we 
have  made. 

2978.  I am  thinking,  so  to  speak,  aloud, 
but  does  it  follow  that  if  the  exemption 
was  not  there,  you  would  have  to  make 
public  the  basis  of  your  calculations;  pro- 
vided those  calculations  were  honestly 
made  to  the  best  of  your  ability,  would 
you  have  to  publish  how  you  arrived  at 

them? With  respect.  Sir,  I am  back  to 

our  discussions  with  the  auditors.  It  is 
the  definition  of  provisions  and  reserves 
again.  The  terminology  in  the  Companies 
Act  rightly  leads  gentlemen  of  your  own 
profession  to  discuss  with  us  fully  what 
we  are  doing,  and  we  have  to  satisfy  them 
very  fully  that  we  are  not  publishing 
figures  which  are  misleading  and  unfair. 
“ Claims  paid  and  outstanding  ” is  a most 
difficult  item  to  build  up  year  by  year  in 
normal  fire  and  general  business  in  the 
light  of  the  Eighth  Schedule  definitions. 
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2979.  Yes,  I see.  Well  now,  could  I 
ask  one  more  question  about  the  invest- 
ments, and  particularly  as  regards  these 
transfers  from  reserves?  I suppose  it 
could  be  said,  could  it  not,  that  share- 
holders in  particular  might  be  interested  to 
know  the  policy  of  the  board  as  regards 
particular  types  of  investment — that  is  to 
say,  how  far  the  funds  of  the  company 
are  invested  in  equities,  for  example — and 
it  might  not  be  unreasonable,  or  it  could 
be  put  that  it  might  not  be  unreasonable, 
for  shareholders  to  be  able  to  assess 
whether  the  policy  of  investing  in  equities 
at  a particular  moment  had  been  success- 
ful or  unsuccessful,  as  reflected  in  the 
market  price  at  the  date  of  the  accounts. 
By  these  transfers  to  and  from  reserves, 
of  course,  that  type  of  information  is  not 
available,  and  I think  following  on  this — 
really  it  follows  on  Mrs.  Naylor’s  point, 
I suppose — it  could  be  said  in  that  respect 
that  any  bad  judgment  on  the  part  of  the 
company  could  be  concealed.  Could  you 

comment  on  that? Mr.  Pegler:  I do 

not  think  that  is  a fair  suggestion.  The 
success  or  otherwise  of  a life  office  invest- 
ment policy  must  be  judged  in  the  long- 
term on  the  income  it  produces.  The 
fluctuations  from  day  to  day  or  year  to 
year  in  the  market  value  are  quite  irrele- 
vant. If  there  were  any  inefficiency  in 
investment,  that  would  come  out  in  the 
income  figure,  which  is  already  fully  dis- 
closed and,  we  feel,  should  be. 

2980.  If  you  are  investing  permanently, 
I can  see  your  point,  but  if  you  say  at  one 
time,  “ This  is  the  time  to  go  into  equi- 
ties ”,  and  at  another,  “ Let’s  go  out  of 
equities”,  that  swopping  to  and  fro 
would  affect  the  position,  would  it  not? 

It  comes  out  to  a considerable  extent 

in  the  balance  sheet  already,  because  we 
have  to  show  the  holdings  of  equities 
separately  from  the  other  classes. 

2981.  But  you  do  not  want  to  make  a 
further  statement  and  show  the  market 

value? No,  I think  it  would  result  in 

pressure  being  put  on  us  to  adopt  a policy 
which  in  the  long  run  would  not  be  in  the 
interests  of  the  policyholders. 

Mr.  Henderson  Smith:  Speaking  from 
memory,  Mr.  Lawson,  I think  in  the 
Board  of  Trade  return,  under  the  Stock 


Exchange  investment  item,  there  are  some 
18  or  20  statutory  balance  sheet  headings, 
including  ordinary  shares,  preference 
shares,  British  Government  securities,  etc. 
These  we  are  under  statute  compelled  to 
analyse  for  the  Board  of  Trade  return, 
which  is  a public  document.  Very  fre- 
quently one  has  requests  from  shareholders 
and  policyholders  and  investment  statis- 
ticians for  copies  of  the  Board  of  Trade 
return.  It  is  a public  document,  and  from 
that  they  can  see  under  these  20  odd 
headings,  a full  analysis  of  the  balance 
sheet  presentations  of  our  investments. 
We  have  some  hesitation  in  going  further 
and  disclosing  the  market  values,  because 
of  the  considerations  which  we  feel  are 
important  and  which  we  have  already 
explained.  But  investment  statisticians  by 
application  of  indices  would  be  able  to 
get  a very  shrewd  judgment  as  to  the 
market  value. 

2982.  If  statisticians  by  doing  their  own 
calculations  are  able  to  arrive  at  a market 
value,  is  there  not  something  to  be  said 
for  telling  everybody  the  market  value, 
rather  than  leaving  it  to  the  relatively 
small  number  of  experts  to  work  it  out? 

No,  Sir,  because  then  we  have  this 

other  dilemma  that  the  value  will  be 
published  far  and  wide  and  that  is  our 
reason  for  hesitation. 

2983.  Mr.  Althaus:  I would  just  like  to 
come  to  something  Mr.  Bunford  said 
under  heading  5.  That  related  to  the 
revelation  of  fundamental  changes  in  the 
company’s  business  and  I think  Mr. 
Bunford  said  that  the  Stock  Exchange 
could  do  nothing  to  ensure  this.  But  is 
it  not  a fact  that  such  disclosure  would  be 
covered  by  the  general  undertaking  given 
to  the  Stock  Exchange  by  all  companies 
seeking  a quotation?  Would  that  not 

really  cover  your  point? Mr.  Bunford: 

I think  it  would. 

2984.  Am  I right  in  saying  it  is  the 
practice  of  the  Stock  Exchange,  where 
businesses  are  purchased  for  shares  and 
where  the  purchase  involves  the  issue  of 
more  than  a certain  proportion  of  the 
issued  capital,  that  the  nature  of  that 
purchase  should  be  made  clear  ? Although 
it  clearly  would  not  cover  all  cases,  it  would 
cover  those  where  there  was  an  issue  of 
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shares  involved,  which  would  presumably 
cover  the  larger  transactions  of  that  kind. 
Would  you  feel  that  that  requirement 
helps  to  meet  the  views  you  have  expres- 
sed ? 1 would. 

2985.  Finally,  with  regard  to  the  issue 
of  shares  pro  rata , I think  I am  also  right 
in  saying  that  it  is  a requirement  of  the 
Stock  Exchange  that  where  there  is  a 
bonus  element  involved,  unless  some  very 
good  reason,  such  as  the  smallness  of  the 
issue,  is  involved,  these  shares  must  be 
offered  in  the  first  instance  to  existing 
shareholders  ? Would  you  feel  that  that 
protects  the  matter  sufficiently,  or  that 
you  would  prefer  it  to  be  made  a statutory 

obligation? In  all  those  cases  I think 

there  is  a great  advantage  in  the  elasticity 
which  is  provided  by  the  Stock  Exchange 
regulations  as  distinct  from  legislation. 

2986.  Mrs.  Naylor : I would  like  to  go 

back  to  disclosure  in  the  accounts.  I am 
going  to  ask  Mr.  Pegler  if  he  could  tell  us 
what  the  practices  in  other  countries  are 
about  the  disclosure  of  assets  and  market 
values. Mr.  Pegler : Across  the  Atlan- 

tic there  is  full  disclosure,  in  the  United 
States  and  Canada. 

2987.  And  the  main  objection  to  such 
disclosure  in  this  country  is  the  question, 

am  I right,  of  confidence? Not  only 

confidence.  It  is  very  important  from  the 
life  point  of  view;  we  think  the  information 
will  be  misleading. 

2988.  But  the  information  given  now  is 

misleading,  is  it  not? No,  the  impor- 

tant information,  which  is  the  income,  is 
already  fully  disclosed. 

2989.  But  what  about  movements  from 

the  reserves  ? In  fact,  I doubt  whether 

that  is  made  use  of  to  any  appreciable 
extent,  and  we  would  part  with  that. 

2990.  With  the  concealment,  from  the 

income  account,  of  movements  to  and 
from  the  reserves? Yes. 

299 1 . But  confidence  is  a very  important 

factor,  is  it  not,  in  your  attitude? Oh, 

yes. 

2992.  Other  reasons  have  been  put  to 
me  which  have  not  been  discussed  today, 
and  one  of  them  is  that  when  they  are  in 


a relaxed  mood,  insurance  managers  feel 
first  of  all  that  it  is  a nice,  gentlemanly 
industry  with  no  cut-throat  competition, 
and  if  the  truth  were  revealed  policy- 
holders and  investors  would  shop  around 
more,  and  the  insurance  industry  would 

not  like  that  situation  to  develop. 1 

would  not  like  to  accept  the  suggestion 
that  there  is  no  cut-throat  competition  in 
our  industry.  There  are  about  80  life 
offices,  and  it  is  about  as  competitive  as 
it  can  be.  There  is  very  keen  competition 
indeed,  I would  say,  but  if  the  competition 
was  concentrated  on  taking  out  a policy 
with  the  company  that  showed  the  highest 
market  value  of  its  assets,  then  policy- 
holders in  the  long  run  would  be  misled. 

2993.  Another  suggestion  put  to  me  is 
that  the  top  executives  in  insurance  com- 
panies feel  the  policyholders  rightly  are 
their  main  concern,  and  if  the  true  posi- 
tion, or  the  position  of  the  hidden  reserves, 
were  revealed  it  would  encourage  not  only 
shareholders  but  also  the  directors  to 
press  for  higher  dividends.  Would  you 

comment  on  that? You  mean,  higher 

dividends  to  shareholders  ? 

2994.  Yes,  and  that  the  directors  of 
insurance  companies  tend  to  be  slightly 
more  interested  in  the  dividend  paid  than 
the  top  executive  level  in  the  insurance 

companies. 1 should  not  have  thought 

that  was  so.  A substantial  proportion  of 
life  companies  are  mutual  and  have  only 
policyholders,  and  in  the  cases  where  they 
are  not  mutual  I would  not  accept  the 
suggestion.  In  most  cases  the  interests 
of  the  policyholders  are  something  like 
90  per  cent.,  as  against  10  per  cent,  for  the 
shareholders,  and  I think  the  directors  are 
well  aware  of  that  proportion  of  interest, 
and  run  the  company  with  that  point  in 
mind. 

2995.  Mr.  Scott ; These  mutual  societies, 

of  course,  have  no  shareholders,  so  the 
question  of  dividend  obviously  does  not 
arise,  but  would  you  say  that  if  the 
exemption  which  is  at  present  enjoyed  by 
proprietary  companies  were  taken  away, 
that  would  unfairly  benefit  the  mutual 
societies  at  the  expense  of  the  proprietary 
companies,  because  the  mutual  societies 
are  under  no  obligation  under  the  Eighth 
Schedule? 1 think  it  would  be  unfair 
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if  the  proprietary  companies  had  to  dis- 
close and  the  mutual  companies  did  not. 
I think  that  would  be  a very  false  position. 

2996.  But  that  wrould  be  the  result,  if 
the  exemptions  were  withdrawn  in  the 

Eighth  Schedule,  is  that  not  so? Mr. 

Bunford : I am  a little  surprised  at  that, 
Sir. 

2997.  The  mutual  societies  are  not 

subject  to  the  Eighth  Schedule? A 

certain  part  of  it,  yes. 

2998.  As  investors  in  bank  shares,  and 
no  doubt  you  have  large  portfolios  of 
banking  investments,  do  you  have  any 
difficulty  in  assessing  the  value  of  the  bank 
shares  by  reason  of  the  exemptions  which 
they  enjoy  in  not  publishing  the  value  of 

their  securities? Not  at  all.  It  is 

certainly  very  difficult  to  judge  the  value 
of  a bank  share,  but  I do  not  know  that 
that  is  only  because  of  their  freedom  from 
certain  types  of  disclosure. 

2999.  But  you  would  feel  a difficulty 

if,  for  instance,  investment  companies 
enjoyed  a similar  exemption?  You  are 
holders  of  investment  company  shares; 
you  would  not  suggest  that  the  benefit 
should  be  extended  to  investment  com- 
panies, presumably? No.  Just  as  we 

have  the  problem  of  policyholders  in  insur- 
ance offices,  particularly  life,  so  we  do 
recognise  that  banks  similarly  have  the 
problems  of  depositors.  There  again,  I 
think  the  aspect  which  has  been  referred 
to  a good  deal  this  morning,  about  confi- 
dence, is  of  considerable  importance.  As 
investors  we  would  naturally  like  to  have 
all  the  information  that  is  available.  That 
is  certainly  true,  but  I feel  that  we  should 
not  as  investors  object  to  a continuation 
for  banks  if  it  were  continued  for  insurance 
companies.  May  I just  add  one  point? 
I do  not  want  to  say  much  on  this,  but  so 
much  of  what  we  have  been  discussing 
this  morning  is  really  contained  in  one 
paragraph  of  our  memorandum  where 
we  say  towards  the  end  of  our  evidence 
under  heading  21 : “Assume  for  example 
that  this  disclosure  had  been  required  of 
insurance  companies  during  recent  years. 
At  the  end  of  1954  the  public  might  have 
concluded  that  the  position  was  one  of 
strength;  at  the  end  of  1957  one  of  serious 


weakness;  at  the  end  of  1959  one  of 
excessive  strength.”. 

There,  within  a very  short  period,  you 
have  violent  swings  of  market  value,  and 
if  you  are  taking  market  value  as  your 
measure  you  have  three  quite  different 
measures  of  something,  the  intrinsic  value 
of  which  has  varied  very  little.  That  was, 
I think,  what  Mr.  Pegler  had  in  mind  in 
referring  more  than  once  to  the  mis- 
leading effect  of  having  to  show  market 
values. 

3000.  Mr.  Bingen:  Assuming  that  full 
information  had  been  disclosed  in  1954, 
1957  and  1959,  some  years  being  good 
ones  and  others  bad  as  regards  the  market 
value  of  the  shares,  do  you  suggest  that 
you  would  not  have  got  the  same  volume 
of  business  from  policyholders,  or  that  the 
shares  of  the  insurance  companies  would 

have  fallen  catastrophically? Mr. 

Pegler:  It  is  the  interests  of  the  policy- 
holders that  we  have  in  mind,  and  it  would 
perhaps  have  an  adverse  effect  on  the 
confidence  of  the  policyholders. 

3001.  I was  just  wondering  what  the 
real  effect  would  be,  had  you  been  forced 

to  disclose  that  information. Mr. 

Bunford : It  might  have  affected  the  flow 
of  new  business,  of  course. 

Mr.  Bingen : That  is  conjectural,  I think, 
because  people  have  to  insure  against  their 
day-to-day  risks,  third  party  and  things  of 
that  kind.  Sometimes  it  is  compulsory. 

3002.  Mrs.  Naylor:  Would  it  upset  the 

life  offices  if  they  had  to  publish  the  market 
value  of  the  preceding  year,  or  two  years 
earlier?  One  would  then  get  a trend  of 
market  value,  but  it  would  not  be  con- 
temporary.  Mr.  Pegler:  It  would  still 

be  just  as  misleading  as  before,  because  it 
is  really  quite  irrelevant  to  the  success  of 
our  business. 

3003.  But  would  it  upset  the  insurance 

companies,  even  if  it  was  misleading? 

Yes,  it  would  upset  us  to  provide  any 
information  which  was  misleading.  The 
whole  purpose  of  this,  I think,  is  to  guide 
policyholders  and  shareholders ; therefore 
anything  which  was  misleading  would 
upset  us. 
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3004.  But  you  are  already  misleading 

shareholders,  are  you  not? No,  I do 

not  think  we  are. 

3005.  You  are  not  giving  them  all  the 
facts,  and  you  have  been  moving  things  to 
and  from  reserves  occasionally,  so  the 

income  figure  is  not  an  accurate  one? 

I think  the  extent  to  which  the  exemptions 
are  used  in  arriving  at  that  income  figure 
are  very  small.  As  I say,  we  would 
willingly  part  with  them. 

3006.  Mr.  Watson : I have  one  question 
about  the  non-life  companies.  Mr. 
Henderson  Smith,  I gather  your  argument 
against  disclosure  was  that  it  might  upset 
confidence,  and  injure  the  competing 
power  of  the  industry  abroad.  Am  I 

right? Mr.  Henderson  Smith:  That  is 

our  concern,  yes. 

3007.  Do  I get  it  right  that  you  have 
undisclosed  reserves  against  the  eventuali- 
ties arising  on  the  underwriting  accounts? 
Yes. 

3008.  And  that  in  your  accounts  you 

show  the  underwriting  experience  of  each 
one  of  these  different  categories  of  insur- 
ance, do  you  not? No,  we  show  our 

underwriting  accounts  according  to  the 
definitions  of  the  Insurance  Companies 
Act — fire,  accident,  motor,  marine,  separ- 
ately. 

3009.  And  in  these  accounts  you  in- 

clude an  estimated  figure  for  unexpired 
risk  on  the  year’s  premiums  ? Agreed. 

3010.  That  estimated  figure  is,  I think 

you  said  earlier,  arrived  at  by  some  broad 
rule  of  thumb  basis? Agreed. 

3011.  But  in  the  circumstances  of 
marine  experience,  where  that  may  have 
been  exceptionally  unfavourable,  do  you 
take  action  against  your  marine  under- 
writing account  to  increase  the  reserves 

shown  from  the  unexpired  risks? No, 

in  the  marine  the  position  is  that  a fund 
is  allowed  to  accumulate.  Marine  is  not 
dealt  with  on  a one-year  basis.  The 
Board  of  Trade  form  for  marine  is  on  a 
three-year  basis,  which  is  the  conventional 
run  of  the  marine  account.  Everything 
lies  in  the  fund  and  one  judges  the  stability 


of  that  fund  according  to  estimated 
running  off  experience  according  to  the 
year  in  which  the  risk  was  written. 

3012.  And  your  anxiety  is  that  that 
fund  should  remain  undisclosed  in  case 
the  British  marine  insurance  business 
should  be  adversely  affected  by  foreign 
competition  arising,  say,  from  the  know- 
ledge that  the  fund  was  running  down  a bit 

at  certain  times? No,  I am  sorry,  but 

I could  not  have  made  myself  clear.  The 
fund  is  fully  disclosed;  it  is  the  closing 
item  of  the  revenue  account,  and  it  is 
carried  from  there  as  a liability  into  the 
balance  sheet.  The  fund  is  fully  disclosed, 
and  our  anxiety  is  that  if  we  are  not 
allowed  this  exemption  we  shall  have  to 
break  that  fund,  and  break  all  funds,  into 
provisions  and  reserves. 

3013.  And  then,  in  these  circumstances, 

you  might  be  disclosing  a somewhat  low 
level  of  reserves  at  any  one  particular 
period,  when  you  had  had  an  exception- 
ally adverse  experience? That  is  the 

sort  of  thing  that  might  happen. 

3014.  But  that  would  be  detrimental  to 

the  interests  of  the  insurance  industry  of 
this  country  as  opposed  to  foreign  com- 
petition?  That  is  our  opinion,  very 

definitely. 

Mr.  Walters : Talking  about  non-life,  I 
should  think  it  is  probably  more  overseas 
than  anywhere  else  that  we  think  it  would 
be  detrimental. 

3015.  Chairman:  Mr.  Walters,  if  it 

would  not  be  asking  too  much,  I think  it 
would  be  most  helpful  to  us  if  you  could 
let  us  have  a supplementary  memorandum 
saying  exactly  what  exemptions  it  is 
essential  to  retain  and,  I think,  distinguish- 
ing between  the  life  offices  and  general 
insurance. Yes.* 

We  are  very  much  obliged  to  you  all, 
as  I said  before,  for  your  memorandum, 
and  also  for  coming  here  and  helping  us. 
We  have  had  a most  interesting  discussion, 

and  we  are  grateful  to  you. We  should 

like  to  thank  you  for  the  consideration 
you  have  shown  to  us. 

*See  supplementary  note  to  Appendix 
XXV,  page  633. 


( The  witnesses  withdrew) 
(Adjourned  until  2 p.m.) 
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The  Rt.  Hon.  Sir  Oliver  Franks,  Mr.  F.  Keighley,  Mr.  R.  G.  Thornton  and 
Mr.  H.  B.  Lawson  called  and  examined 


3016.  Chairman : Good  afternoon, 

gentlemen.  We  are  very  much  obliged  to 
you  for  your  memorandum  of  evidence 
and  for  coming  to  help  us  today.  So  that 
we  can  keep  our  record  in  order,  I should 
like  to  know  if  these  particulars  are  right. 
You  represent  the  Committee  of  London 
Clearing  Bankers  and  you  are  individually, 
Sir  Oliver  Franks,  Chairman  of  that  Com- 
mittee and  Chairman  of  Lloyds  Bank; 
Mr.  F.  Keighley,  Chairman  of  the  Chief 
Executive  Officers’  Committee  and  Chief 
General  Manager,  National  Provincial 
Bank;  Mr.  R.  G.  Thornton,  General 
Manager,  Barclays  Bank;  and  Mr.  H.  B. 
Lawson,  Deputy  Chief  General  Manager, 
Lloyds  Bank? Sir  Oliver  Franks'.  Yes. 

3017.  I understand  from  your  memo- 
randum that  your  general  impression  is 
that  the  Companies  Act,  1948,  has  served 
well  and  you  would  therefore  regret  any 
wide  extension  of  legislation.  That,  I 

think,  Is  your  view  generally? That  is 

the  case. 

3018.  You  also  express  the  view  that 
the  great  number  of  companies  are  con- 
ducted regularly,  wisely,  and  with  due 

regard  to  the  interests  of  all. Yes, 

that  we  believe  to  be  true. 

3019.  That  is  to  say,  you  have  no 

crying  abuses  which  demand  redress  ? 

No. 

3020.  If  I could  start  with  a question 
I do  not  think  you  have  dealt  with,  it  is 
one  of  some  general  importance;  it  relates 
to  what  are  known  as  exempt  private 
companies.  What  I should  like  to  ask 
you  is  whether,  having  regard  to  your 
banking  experience,  you  would  favour 
continuance  of  their  privileges  or  have  you 

no  views  one  way  or  another?- Could 

I say  before  I attempt  to  answer  the 
question  you  have  just  put,  that  I expect 
the  Committee  may  address  most  of  the 
leading  questions  to  me  but  I am  in  no 
way  expert  in  matters  of  company  law  and 
therefore  I should  be  glad  if  you  and  the 
Committee  would  allow  me  to  lay  off 
points  on  my  colleagues  quite  often 
because  they  in  fact  know  a great  deal 
more  about  many  of  these  subjects  than 
I do.  Coming  now  to  the  question  which 


you  have  just  asked,  I think  that  our 
position  is  as  you  suggested,  namely  that 
as  bankers  we  have  no  particular  view  to 
put  forward.  This  is  so  because  in  our 
relations  with  the  exempt  private  com- 
panies we  are  not  prejudiced  by  the  fact 
that  they  do  not  file  accounts,  because 
normally  we  get  all  the  information  that 
we  need  from  them  in  the  ordinary  course 
of  doing  business  with  them  and  therefore 
we  are  not  deprived  of  things  which  we 
need  to  know. 

3021.  I follow.  That  is  to  say,  if 

somebody  asks  you  for  accommodation 
when  he  is  running  an  exempt  private 
company,  probably  the  manager  con- 
cerned will  say,  “ I should  like  to  see  your 
balance  sheet  and  accounts”,  and  that 
would  solve  that? Yes. 

3022.  So  that  you  are  not  really 

interested  one  way  or  the  other  ? No. 

3023.  Then  under  heading  5 you  pro- 
posed certain  changes  in  article  79  of 
Table  A.  That  is  the  article  which  limits 
the  extent  to  which  the  company’s  borrow- 
ing powers  can  be  exercised  by  the  direc- 
tors, and  I think  you  particularly  call 
attention  to  the  proviso.  There  is  a 
proviso  upon  the  power  given  to  directors 
which  is  in  these  terms:  “ Provided  that 
the  amount  for  the  time  being  remaining 
undischarged  of  moneys  borrowed  or 
secured  by  the  directors  as  aforesaid 
(apart  from  temporary  loans  obtained 
from  the  company’s  bankers  in  the 
ordinary  course  of  business)  shall  not  at 
any  time,  without  the  previous  sanction 
of  the  company  in  general  meeting, 
exceed  ” — and  then  the  maximum  amount 
permissible  is  given.  As  I understand  it, 
you  would  welcome  an  amendment  so 
that  the  passage  in  brackets,  “ apart  from 
temporary  loans  obtained  from  the  com- 
pany’s bankers  in  the  ordinary  course  of 
business  ”,  would  read  “ apart  from  loans 
and/or  overdrafts  obtained  from  the  com- 
pany’s bankers  in  the  ordinary  course  of 
business”.  I would  suggest  that  the 
exemption  afforded  the  temporary  loans 
was  put  into  that  article  for  the  very 
reason  that  the  loans  were  temporary; 
that  is  to  say,  the  bank  might  have  an 
account  with  its  customer  which  was 
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varying  from  day  to  day,  so  that  the 
balance  outstanding  would  differ  from 
day  to  day.  So  temporary  loans  were 
excluded  so  that  it  would  be  reasonably 
possible  to  arrive  at  the  amount  of  the 
company’s  indebtedness.  Have  you  any 

comment  to  make  on  that? 1 should 

like  to  say  generally  that  these  suggestions 
which  we  have  made  under  this  head  are 
not  designed  in  any  way  to  deal  with 
substance.  If  they  do,  it  is  by  a misappre- 
hension on  our  part.  We  were  simply 
concerned  with  words  which  are  at  present 
in  the  clause  and  which  seem  to  us  difficult 
to  interpret  and  to  apply.  Our  sugges- 
tions are  designed  only  to  remove  these 
possible  causes  of  obscurity.  This  applies 
both  to  what  we  say  about  the  word 
“ temporary  ” and  our  suggestion  that 
instead  of  saying  “ loans  ” we  should  say 
“loans  and/or  overdrafts”;  and  thirdly, 
equally  to  the  phrase  “ in  the  ordinary 
course  of  business  ” which  so  far  as  we 
know  has  never  been  given  a legal  inter- 
pretation. I should  be  very  glad  if  you 
would  allow  me  to  ask  Mr.  Lawson  to 
amplify  these  points,  but  the  only  thing 
we  have  in  mind  is  the  one  I have  men- 
tioned which  is  clarification.  We  do  not 
want  alteration. 

3024.  I appreciate  the  need  for  clarifica- 
tion of  those  words,  but  I am  suggesting 
that  if  there  was  an  unqualified  description 
of  loans  from  banks,  that  would  mean 
that  the  limit  on  the  directors’  borrowing 
powers  would  be  illusory;  that  is  to  say, 
the  power  would  extend  up  to  the  limit 
to  which  the  banker  would  be  prepared 

to  make  a loan. Yes,  I think  that  is 

the  reason  why  we  hesitated  at  the  word 
“ temporary  ”,  simply  that  while  all  bank 
lending  is  temporary  in  the  sense  that  it  is 
repayable  on  demand,  with  the  exception 
of  those  relatively  smaller  sums  which  are 
fixed  for  a medium  term,  in  fact  not  all 
borrowing  from  the  banks  is  as  temporary 
as  the  form  of  it  suggests. 

3025.  You  might,  I suppose,  have  a 

mortgage  where  the  debt  is  expressed  to 
be  repayable  on  demand  and  there  is  no 
intention  of  calling  it  in  within  any  fore- 
seeable time,  and  yet  the  form  of  the 
obligation  would  be  immediate? Yes. 

3026.  Mr.  Leslie  Brown : Is  it  a case  of 
the  word  “ temporary  ” being  almost  a 


transferred  epithet:  should  it  really  be 
expressed  as  “ loans  for  temporary  busi- 
ness ”?• 1 think  that  might  well  be  a 

true  account  of  what  the  word  has  come 
to  mean;  whether  that  was  what  it  was 
originally  intended  to  mean  is  a separate 
matter. 

Mr.  H.  B.  Lawson : Our  purpose  in 
drawing  the  Committee’s  attention  to  this 
was  merely  that  if  Table  A is  going  to  be 
looked  at  again  as  a result  of  the  recom- 
mendations, then  we  would  rather  hope 
the  opportunity  would  be  taken  of  tidying 
up  what  to  us  are  really  minor  irritations. 
In  practice  the  word  “ temporary  ” does 
not  in  my  view  actually  place  any  limita- 
tion at  all  upon  the  use  of  the  directors’ 
borrowing  powers  from  the  banks,  because 
all  lending  from  the  bank,  it  can  be  argued 
at  any  rate,  is  temporary  and  so  treated  in 
practice.  Of  course,  the  other  alternative 
might  be  merely  to  convert  the  article  into 
the  modem  article  that  is  used  by  City 
practitioners  in  the  articles  of  public  com- 
panies, under  which  there  is  nowadays 
simply  a straight  limit  moneywise,  or 
relative  to  the  issued  capital  of  the  com- 
pany, upon  the  borrowing  powers  of  the 
directors.  We  face  that  quite  comfortably 
and  easily  when  we  are  dealing  with  public 
companies  and  there  is  no  reason  why  we 
should  not  do  that  when  we  deal  with  the 
smaller  companies  under  Table  A if  you 
felt  that  you  could  not  dispense  with  these 
particular  words. 

3027.  Chairman:  In  other  words,  you 
would  prefer  one  of  the  other  forms  in 
common  use  to  Table  A as  being  clearer  ? 

No,  Sir;  on  the  whole  I personally 

would  prefer  Table  A because  it  is  the 
smaller  companies  that  adopt  Table  A 
and  the  limitation  on  borrowing  relative 
to  their  issued  capital  is  not  normally 
appropriate.  I would  personally  prefer 
Table  A with  the  word  “temporary” 
omitted,  the  word  “ overdraft  ” as  well  as 
“ loans  ” referred  to  so  far  as  the  borrow- 
ing is  concerned,  and  if  possible  dispense 
with  the  words  “ in  the  ordinary  course 
of  business  ”.  But  if,  as  I understood  you 
to  suggest,  that  would  in  effect  leave  the 
directors’  borrowing  powers  unlimited 
and  at  large,  then  I put  the  other  sugges- 
tion to  you. 

3028.  I see.  The  next  point  concerns 
section  195,  that  is  to  say  the  register  of 
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directors’  dealings  in  shares  of  the  com- 
pany. On  that  you  are  opposed  to  extend- 
ing the  time  during  which  the  register  of 
directors’  shareholdings  is  to  be  open  to 
inspection  by  the  members  under  section 
195,  because  you  think  immediate  dis- 
closure to  shareholders  could  lead  to 
misunderstanding  and  would  therefore  be 
more  likely  to  injure  them  than  to  benefit 
them.  The  present  position,  as  I under- 
stand it,  is  that  the  register  is  open  for 
inspection  during  the  14  days  before  and 
three  days  after  the  annual  general  meet- 
ing. You  are  still  of  the  opinion,  are  you, 

that  no  extension  should  be  made? Sir 

Oliver  Franks : Yes,  we  feel  generally  that 
it  is  satisfactory. 

3029.  But  I find  it  difficult,  with  respect, 
to  see  any  positive  objection  to  the  share- 
holders having  access  to  that  register  at 
all  times,  as  in  the  case  of  the  register  of 
members.  Could  you  develop  your 

objection  to  that  extension? 1 think 

our  main  point  here  is  really  a matter  of 
opinion.  If  one  takes  the  case  of  a board 
of  directors  who  are  behaving  normally 
and  properly,  there  will  from  time  to  time 
be  sales  of  or  purchases  of  shares  in  the 
company.  Normally  the  sales  are  for 
reasons  quite  unconnected  with  the  course 
of  the  company’s  business:  for  example, 
money  has  to  be  found  to  build  a new 
house  or  something  of  that  kind.  I think 
it  would  be  extremely  easy,  if  the  register 
were  open  from  day  to  day,  for  all  sorts 
of  motives  to  be  imputed,  guesses  to  be 
made,  about  why  now,  this  day,  this 
month,  this  particular  sale  or  purchase  of 
shares  had  been  made,  and  in  fact  the 
reasons  which  prompted  it  would  have 
little  or  nothing  to  do  with  the  speculations 
that  arose.  It  therefore  seemed  to  us  that 
provided  at  regular  intervals  the  share- 
holders were  fully  aware  of  what  had 
happened  either  by  way  of  sale  or  purchase 
so  that,  if  any  action  should  be  taken,  it 
could  be  taken,  then  you  would  not  be 
exposed  to  all  the  rumours  which  can  so 
easily  arise.  This  becomes  more  complex 
when  you  consider  that  many  directors 
are  in  fact  trustees  of  settlements,  and  you 
get  for  example  shares  being  bought  or 
sold  because  of  the  way  a marriage  settle- 
ment works  or  something  of  that  kind; 
and  again,  the  reasons  for  which  the 
transaction  is  done  have  nothing  whatever 


to  do  with  the  business  of  the  company, 
but  it  might  easily  be  supposed  so.  These 
are  the  reasons  which  led  us  to  think  that, 
so  to  speak,  a regular  post  mortem  was 
better  than  a running  commentary. 

3030.  Yes,  I see  your  point.  But 
suppose  the  market  value  of  the  shares  of 
the  company  suddenly  went  up  by  some 
really  substantial  amount,  say  70  or  80 
per  cent.,  in  a matter  of  two  months, 
would  it  not  be  desirable  then  that  the 
shareholders  should  be  able  to  find  out 
fairly  quickly  whether  that  rise  in  price 
was  due  to  speculation  by  the  directors? 

1 think  that  here.  Sir,  we  come  to 

another  matter  of  opinion.  Our  view  on 
the  whole  is  that  rules  are  best  made 
having  regard,  so  to  speak,  to  the  generality 
of  well-behaving  boards  of  directors,  and 
that  if  you  seek  to  make  rules  to  catch  the 
much  more  infrequent  cases  where  a 
director  or  a board  of  directors  does  not 
behave  well,  then  while  there  is  the  satis- 
faction of  having  the  rule,  normally  the 
means  of  evasion  are  also  relatively  easy. 
You  do  not  catch  much  but  you  have 
done  something  which  may  not  be  a good 
thing  in  relation  to  the  very  large  number 
of  steady  and  honourable  boards  of 
directors. 

3031.  Yes.  The  honest  man  is  harried 

for  the  purpose  of  catching  the  hypotheti- 
cal and  possibly  rather  infrequent  rogue 
who  would  evade  it? Yes. 

3032.  How  would  you  view  a proposal 
which  has  been  made  to  the  effect  that  a 
summary  of  directors’  dealings  in  their 
companies’  shares  during  the  year  under 
review,  and  the  financial  results  of  such 
dealings,  should  be  included  in  the  direc- 
tors’ annual  report?  Do  you  think  that 
would  be  a reasonable  thing  or  not?  That 
would  mean  that  once  a year  the  share- 
holder had  presented  to  him  as  part  of  the 
directors’  report,  or  attached  to  it,  a 
summary  of  all  these  dealings  so  he  would 
have  the  opportunity  of  knowing  annually 

what  the  position  was. 1 think,  Sir, 

that  if  I am  consistent  with  what  I have 
just  said,  I must  begin  by  saying  that  I see 
no  objection  in  principle  to  that.  On  the 
other  hand,  I am  in  doubt  whether  it  is  a 
very  good  thing.  I am  not  sure  how 
helpful  it  would  be;  it  would  cover  quite 
a bit  of  space,  and  we  as  clearing  bankers 
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are  doubtful  whether  the  advantage  you 
would  gain  as  a matter  of  expediency  is 
worth  it.  I do  not  know  if  any  of  my 
colleagues  would  like  to  elaborate  on  that. 

Mr.  H.  B.  Lawson'.  I should  like  to  add 
this.  If  you  were  contemplating  it,  I 
would  advocate  if  possible  that  you  should 
exclude  from  the  section  the  directors’ 
interests  as  trustees.  It  is  every  interest, 
as  I understand  it,  of  the  director  which 
now  has  to  be  disclosed  and  I think  to  put 
in  the  annual  report  a mass  of  dealings 
by  directors  as  trustees  of  settlements  and 
so  on  would  create  quite  a misleading 
impression  and  be  absolutely  valueless. 

3033.  I agree  that  would  be  a point  of 
substance  that  would  have  to  be  considered 

before  this  suggestion  was  adopted. 

If  it  were  limited  to  the  director’s  own 
dealings  in  shares  held  in  his  own  bene- 
ficial interest  then  in  logic  one  must 
support  what  Sir  Oliver  Franks  has  said. 

3034.  Mr.  Bingen:  I see  the  logic  of  Sir 
Oliver  Franks’  comments:  in  other  words, 
that  if  the  register  of  directors’  dealings 
were  open  at  all  times,  a director  who  had 
made  perfectly  honest  transactions  would 
be  suspect  and  so  on.  In  fact,  it  is  the 
same  sort  of  argument  we  have  heard,  and 
which  I have  advocated  myself,  that 
honest  directors  avoid  dealing  in  their 
own  companies’  shares  when  they  possibly 
can.  Would  you  say  generally  that  you 
had,  as  clearing  bankers,  examples  of 
directors  dealing  in  their  own  shares 
wrongly  before  and  after  declarations  and 
doing  it  through  the  guise  of  nominee 
companies?  One  has  the  impression, 
certainly  sitting  here  listening  to  those 
people  who  represent  the  City,  on  occa- 
sions there  are  a number  of  things  which 
could  be  suspect  and  are  under  a cloak  of 
anonymity.  I do  not  know  whether  Sir 
Oliver  Franks  would  like  to  answer  that 

general  question. Sir  Oliver  Franks : 

Could  I make  one  short  general  point  and 
again  ask  Mr.  Lawson  to  elaborate  it.  I 
think  we  would  say  in  answer  to  the 
question  asked,  there  are  occasions  when 
— and  this  is  anticipating  the  discussions 
which  may  come  later,  about  nominee 
holdings — the  banks  are  able  to  scrutinise 
the  use  made  of  these  nominee  holdings 
and  the  case  which  you  have  raised  is 
precisely  the  sort  of  case  which,  if  a bank 
came  across  it,  it  would  do  something 


about.  So  that  my  reply  is  that  this  can 
happen,  it  occasionally  does  happen  and 
the  point  at  issue  is  how  far  you  think  it 
important  or  desirable  to  make  rules  which 
will  catch  these  relatively  infrequent  cases 
when  again  evasion  is  so  easy. 

Mr.  H.  B.  Lawson:  I would  only  add  to 
that  that  if  a request  were  received  by  a 
bank  to  permit  a nominee  company  to  be 
used  for  such  a purpose  the  answer  would 
be  “ No  **.  But,  as  Sir  Oliver  has  said, 
occasionally  one  has  come  across  a few, 
very  few,  cases.  I suggest  to  the  Commit- 
tee that  if  they  want  to  probe  methods  of 
concealment  by  directors  of  unethical 
dealings  in  the  shares  of  their  own  com- 
panies, the  Committee  should  look  not 
only  at  the  nominee  companies  of  the 
banks,  but  at  the  wives  of  directors. 

3035.  Chairman:  I do  not  think  you 
have  commented  in  your  written  evidence 
about  voteless  shares.  That  is  a matter 
which  has  been  the  subject  of  much  dis- 
cussion in  the  Press  lately.  Have  you  any 

views  to  offer  on  that  subject? Sir 

Oliver  Franks:  I do  not  think  we  are  really 
in  a position  to  make  any  constructive 
addition  to  the  general  discussion.  I do 
not  know  whether  Mr.  Thornton  would 
like  to  add  anything  there. 

Mr.  Thornton : No,  Sir,  I think  at  this 
stage  not.  We  did  discuss  this  question 
between  ourselves  beforehand  and  decided 
that  perhaps  for  the  time  being  we  would 
prefer  to  say  nothing.  It  is  one  of  the 
questions  where,  if  the  Committee  would 
like  to  have  evidence  from  the  bankers, 
we  would  fulfil  our  offer  to  submit  a 
memorandum  on  it. 

3036.  You  really  have  not  got  any 

particular  views  about  that  ? 1 can  give 

you  a purely  personal  view.  I do  not 
myself  believe  that  there  is  all  that  harm 
in  them.  I would  not  care  to  express  that 
as  the  view  of  the  banks.  If  you  would 
like  a memorandum  we  would  gladly 
submit  it. 

3037.  Thank  you.  Then  we  come  to  the 
matter  of  nominee  holdings  and  disclosure 
of  beneficial  interest.  You  have  made 
out  a case  which  seems  to  me  impressive 
for  the  view  that  it  is  neither  necessary 
nor  practicable  to  insist  on  disclosure  of 
the  beneficial  ownership  of  shares  in  all 
cases.  You  would  say,  as  I understand  it, 
that  it  would  be  quite  impossible  that  a 
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register  should  be  kept  in  every  case  of 
beneficial  interests  where  the  registered 
proprietor  is  not  himself  the  beneficial 

owner. Sir  Oliver  Franks : Yes.  I do 

not  think,  though,  that  our  intention  in 
the  reply  which  we  have  given  in  writing 
is  simply  to  be  destructive.  I think  our 
point  of  view  really  begins  with  the  feeling 
that,  generally  speaking,  matters  of  pro- 
perty are  thought  to  be  fit  matters  for 
confidential  dealing.  This  is  a matter  of 
property,  so  that  the  first  assumption  that 
we  find  ourselves  making  is  that  this,  like 
other  matters  of  property,  might  well 
remain  confidential.  It  was  with  that  in 
mind  that  we  then  asked  ourselves  whether 
there  were  any  particular  occasions  for 
removing  this  normal  and  conventional 
secrecy  or  confidentiality  and,  as  I think 
we  said  in  our  written  evidence,  we 
thought  there  were  two:  there  are  the 
questions  of  behaviour  of  directors  and 
the  questions  of  public  interest.  We 
thought,  generally  speaking,  that  both 
these  two  cases  were  looked  after  by 
already  existing  provisions:  the  first  by 
the  provisions  which  deal  with  the  disclo- 
sure of  the  directors’  transactions;  the 
second  by  the  provisions  which  deal  with 
the  intervention  of  the  Board  of  Trade. 
So  that  I think  I ought  to  say  as  a begin- 
ning of  the  answer  to  what  you  have  said, 
that  we  start  wondering  whether  there  is 
in  fact  a special  case  for  treating  this  form 
of  property  differently  from  the  way  in 
which  other  forms  of  property  are  treated. 
It  was  then,  with  that  in  mind,  that  we 
investigated  the  very  widespread  uses 
which  are  now  made  of  nominee  share- 
holders, with  the  result  that  you  have 
before  you  the  printed  table  in  our  written 
evidence  which  we  think  goes  to  show  that 
the  room  in  the  whole  matter  of  nominee 
holdings  for  misbehaviour  is  really  in  fact 
very  small  and  very  limited.  It  is  then 
that  we  go  on  to  ask,  supposing  that  it 
nevertheless  was  thought  worth  while  to 
try  to  frame  a body  of  rules  which  would 
catch  up  these  cases  of  misbehaviour,  can 
you  in  fact  do  that  successfully?  Now, 
at  that  point  I move  quite  out  of  my  depth 
and  turn  over  to  Mr.  Lawson  who  has 
studied  this  for  some  time.  Might  I ask 
him  to  say  a word? 

3038.  By  all  means. Mr.  H.  B. 

Lawson : I expect  you  will  be  asking  quite 
a number  of  other  questions  about  this 


and  therefore  I would  like  to  preface  my 
answers  by  saying  that  one  is  naturally 
very  conscious  that  it  is  much  easier  to 
raise  difficulties  and  objections  than  to 
make  a constructive  proposal.  I say  that 
because  the  Clearing  Banks  would  not 
wish  to  appear  unhelpful  should  you, 
contrary  to  the  general  views  of  the 
Clearing  Banks  enunciated  by  Sir  Oliver, 
conclude  that  something  more  than  has 
already  been  done  should  be  enacted  in  this 
field.  I do  not  think  I am  betraying  any 
confidence  if  I say  that  following  the 
publication  of  the  Report  of  the  Cohen 
Committee  some  of  us  in  an  informal 
manner  spent  months  going  into  the 
problems  with  the  Board  of  Trade  and 
Parliamentary  draftsmen  and  indeed  with 
members  of  the  Cohen  Committee  them- 
selves, but  no  solution  emerged  which 
satisfied  the  criteria  that  were  then  under 
consideration.  I think  those  criteria  were 
three:  first,  that  the  legislation  should  be 
comprehensible  to  the  persons  likely  to 
be  involved;  second,  that  the  legislation 
should  be  comprehensive  in  the  sense  that 
evasion  would  be  sufficiently  difficult  to 
make  the  results  to  be  achieved  by  the 
legislation  really  worth  while;  and  thirdly, 
that  the  legislation  should  be  enforceable 
and  in  fact  vigilantly  enforced. 

3039.  Yes,  I appreciate  those  points. 
In  your  printed  table  in  your  memorandum 
you  have  reduced  the  cases  where  the 
nominee  system  may  be  being  abused,  in 
effect,  to  those  mentioned  in  category  10, 
the  small  residue  of  unidentifiable  pur- 
poses. But  would  you  agree  that  cate- 
gories 7 and  8 might  possibly  include 
nefarious  purposes  of  one  kind  or 
another?  No.  7 is  “For  convenience: 

(a)  of  customers’  Stock  Exchange  dealings ; 

(b)  due  to  absence  abroad;  (c)  general”. 
And  then  No.  8 is  “ For  Investment 
Management  ”.  I dare  say  there  is  not 

much  in  the  point. It  is  impossible  to 

give  an  undertaking,  but  we  have  made  a 
very  close  analysis  of  these  holdings  and 
I think  you  might  accept  the  fact  that  con- 
cealment is  almost  wholly  limited  to  that 
last  category,  No.  10. 

3040.  I certainly  agree  that  any  scheme 
devised  must  be  intelligible  and  I certainly 
agree  that  it  should  as  far  as  possible  be 
capable  of  enforcement,  which  means  that 
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one  must  be  able  to  assign  a definite 
offence  with  a definite  penalty,  so  that 
anyone  so  penalised  should  know  what  it 
is  he  is  supposed  to  have  done  wrong.  I 
agree  with  that  completely.  But  there  are 
critics  of  the  present  position  who  do  not 
go  as  far,  by  any  means,  as  saying  that 
there  should  be  disclosure  in  all  cases,  but 
they  would  like  to  see  something  done  to 
enable  directors  and  shareholders  to  force 
a buyer  operating  through  nominees  to 
come  into  the  open.  It  is  suggested  that 
the  nominee  system  is  used  for  the  purpose 
of  obtaining  control  of  companies  and, 
according  to  this  view,  it  is  undesirable 
that  that  should  happen.  Would  you 
regard  that  as  a worth-while  objective? 

If  I am  not  out  of  order,  may  I go 

back  for  one  minute  to  what  you  were 
saying  about  category  10,  because  although 
we  know  that  some  of  those  holdings  are 
probably  for  the  purposes  of  concealment, 
I would  not  like  the  Committee  to  think 
that  those  purposes  are  necessarily  nefar- 
ious. The  commonest  purpose  of  all  is 
merely  that  a trader  wants  to  get  his 
competitor’s  balance  sheet  without  him 
knowing.  The  second  commonest  is 
probably  the  employee  who  receives  shares 
from  his  company  on  a basis  relative  to 
his  salary  (there  are  several  such  schemes), 
and  in  order  to  conceal  his  salary  from 
his  co-employees  uses  the  nominee  com- 
pany of  the  bank  to  receive  the  shares. 
The  third  category  which  is  quite  a com- 
mon one  is  that  professional  men,  particu- 
larly in  the  provinces,  do  not  like  it  to  be 
known  that  they  are  investing  in  local 
businesses.  There  is  nothing  improper, 
in  my  view,  in  any  of  those. 

3041.  That  may  be.  Then  would  you 
say  it  was  improper  quietly  to  buy  up  all 
the  shares  in  a company  under  various 
names,  through  various  nominees,  and 
then  confront  the  directors,  as  it  were, 

with  a fait  accompli  ? If  shares  have  a 

quotation  on  the  Stock  Exchange,  I see 
nothing  unethical  in  purchasing  in  the 
names  of  nominees.  The  shares  are  ex- 
posed for  sale. 

3042.  That  is  a perfectly  logical  view 

and  I imagine  held  by  many  people.  But 
there  is  the  other  side  of  it,  that  members 
of  a company  ought  to  be  able  to  find  out 
who  their  fellow  members  are. Under 


modem  conditions  can  it  really  be  sug- 
gested that  shareholders  in  a public  com- 
pany are,  as  it  were,  in  the  relationship  of 
partners  and  are  concerned  one  with 
another  who  holds  the  shares  ? The  shares 
are  passing  in  thousands  day  by  day  on 
the  Stock  Exchange. 

3043.  Mr.  Bingen : Do  you  not  think 
the  directors  would  like  to  know  for  whom 
they  are  working  on  a trustee  or  quasi- 

managerial  basis? 1 think  it  might 

make  their  life  easier  and  cosier  but  I am 
not  sure  they  could  do  anything  about  it 
even  if  they  knew  who  were  the  beneficial 
owners.  I think  the  view  of  the  Clearing 
Banks  is  that  one  should  approach  this 
question  according  to  principle.  What  is 
the  principle  that  lies  behind  the  sugges- 
tion that  this  particular  class  of  property 
should  be  subject  to  exception  from  the 
privacy  that  is  accorded  to  ownership  of 
property  generally? 

3044.  Chairman : This  is  a particular 
class  of  property,  I quite  agree.  There 
seems  no  logical  reason  why  one  should 
not  have  one’s  shares  in  names  of  nomi- 
nees, just  as  one  might  have  one’s  house 
in  the  name  of  a nominee.  But  I would 
commend  to  your  consideration  this,  that 
shares  in  a way  are  like  playing  cards : if 
you  have  got  more  than  a certain  number 
in  your  hands  you  may  get  an  enormous 
advantage.  Is  that  not  a consideration? 
If  you  get  51  per  cent,  of  the  shares 
of  a company,  you  get  control  of  that 
company.  That  rather  places  shares  in  a 
different  category  from  ordinary  property  ? 

If  one  was  thinking  of  one  company 

acquiring  control  of  another  company, 
that  point  might  be  met  by  requiring  the 
acquiring  company  to  state  the  names  of 
its  subsidiary  companies  in  its  annual 
accounts.  I would  have  thought  there  are 
so  few  cases  of  private  individuals  getting 
control  of  public  companies,  it  hardly 
arises.  If  the  issue  was  limited  to  dis- 
closure of  a controlling  interest,  I agree 
that  would  be  better. 

3045.  Then  there  is  the  case  of  a man 

who  will  buy  shares  over  a period  and  in  ■ 
small  lots,  if  he  is  thinking  of  getting  con- 
trol.  My  colleagues  could  speak  better 

to  that  but  my  experience  would  be  that 
if  anybody  is  out  for  control  they  buy  the 
shares  very  quickly,  not  over  a period  of 
years  at  all. 
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Sir  Oliver  Franks : I think  you  are  taking 
us  into  quite  deep  water  with  your  last 
question  which  perhaps  as  bankers  it  is 
not  very  easy  for  us  to  answer,  because 
you  are  in  a way,  I think,  really  asking 
whether  or  not  the  purchase  of  shares 
should  normally  be  thought  of  as  part  of 
a market  economy  or  not.  If  one  says 
“ Yes  ”,  then  I think  the  consequence 
follows  that  anyone  must  be  free  to  buy 
shares  if  he  wants  to.  It  begins  to  turn 
into  a question  of  social  and  political 
philosophy  to  which  as  bankers  we  are 
unaccustomed. 

3046.  In  view  of  what  you,  Sir  Oliver 
Franks,  and  you,  Mr.  Lawson,  have  said 
I do  not  know  how  worthwhile  it  is 
pursuing  the  various  suggestions  which 
have  been  made  to  procure  some  measure 
of  disclosure  of  beneficial  interest.  Per- 
haps you  would  perform  a feat  of  imagina- 
tion, and  imagine  for  the  moment  that  it 
would  be  a good  thing  to  do  so  if  it  were 
practicable  to  do  it,  and  I would  put  to 
you  these  suggestions.  It  has  been 
suggested  that  every  transferee  of  shares 
should  state  on  the  transfer  whether  he  is 
taking  the  shares  as  a nominee  of  some 
other  person.  Without  going  into  detail 
as  to  who  the  nominee  was,  it  was  sug- 
gested that  if  that  was  done  it  would  give 
the  board  some  clue  as  to  what  was  going 
on  and  then  if  they  thought  there  was 
something  wrong  going  on  they  could  put 
in  motion  the  provisions  in  the  Act  with 
regard  to  investigation  by  the  Board  of 
Trade. Putting  ourselves  in  the  posi- 

tion you  suggest,  I think  we  would  feel  on 
that  question  there  are  two  points  which 
perhaps  should  be  considered.  The  first 
one  is  that  it  would  tend  to  complicate 
the  forms  of  transfer,  whereas  there  is 
quite  a considerable  movement  for  trying 
to  simplify  them.  I will  not  go  further 
into  that;  I think  you  will  have  to  give 
weight  to  that.  The  second  one  is  that 
what  in  fact  would  be  disclosed  would  be 
the  bare  nominee,  so  to  speak,  and  it 
might  well  be  that  was  singularly  unin- 
formative. 

Mr.  H.  B.  Lawson : May  I add  two 
points  to  that  ? I think  you  would  have  to 
devise  a definition  of  “ Nominee  ”.  That 
would  take  up  a considerable  space,  I 
imagine,  on  the  transfer  form  and  I think 
if  transferees  were  going  to  treat  the  matter 


seriously  they  would  probably  seek  legal 
advice  on  some  occasions  before  making 
the  declaration  one  way  or  the  other 
leading  to  further  delay.  You  come  very 
near,  I think,  to  the  problem  that  you  have 
of  defining  “ beneficial  owner  ”,  because 
trusteeship  and  nomineeship  are  pretty 
closely  allied  on  occasions;  and  if  this 
proposal  goes  so  far  as  to  suggest  that  all 
non-beneficial  interests  should  be  included 
in  the  definition  of  “ nomineeship  ”,  then 
the  whole  thing  would  become  more  un- 
informative than  ever.  I think  the  com- 
pany would  get  a mass  of  information 
that  would  be  quite  useless  to  them. 
Secondly,  I think  the  problem  of  transfers 
out  requires  a lot  of  consideration,  but  I 
have  not  sufficient  technical  knowledge  to 
help  you  there.  Companies  would  pre- 
sumably keep  records  of  the  holdings  that 
are  marked  as  nominee  holdings  and 
would  have  to  deal  with  transfers  out.  I 
can  imagine  block  transfers  out  which 
would  consist  of  some  shares  that  had 
been  declared  as  nominee  holdings  and 
some  that  were  not  nominee  holdings;  all 
sorts  of  technical  difficulties  would  arise 
for  registrars  and  company  secretaries.  If 
this  was  a serious  proposal — I mean,  if 
you  really  would  like  it  to  be  considered — 
I would  advocate  that  the  technicalities, 
particularly  of  the  transfer  out  problem, 
should  be  specially  examined.  We  could, 
if  desired,  arrange  for  such  an  examination 
by  a committee  of  our  own  registrars  and 
secretaries  and  let  you  have  the  result.  I 
am  sure  the  Stock  Exchange  would  also 
be  concerned. 

3047.  Mr.  Bingen : I see  the  difficulty 
Mr.  Lawson  refers  to  there.  Suppose  the 
objective  was  merely  to  try  and  let  a 
company  know  whether  another  company 
was  trying  to  control  it,  so  that  if  a pur- 
chase were  made  by  a nominee  for  a 
British  limited  company  he  would  have  to 
disclose  the  name  of  that  company,  would 
that  meet  the  difficulties  ? In  other  words, 
suppose  XYZ  Ltd.  was  trying  to  acquire 
ABC  Ltd.  through  nominee  names,  then 
the  buyer  would  have  to  give  the  name  of 
the  company  who  was  buying  on  the 

transfer  deed. Supposing  you  had 

three  nominees,  one  behind  the  other: 
anyone  who  wanted  to  avoid  disclosure 
could  accomplish  his  objective  by  employ- 
ing a series  of  nominees  one  behind  the 
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other.  Let  me  put  an  example : the  buyer 
of  shares  of  another  company  asks  for  the 
use  of  Lloyds  Bank’s  nominee  company. 
Then  Lloyds  Bank’s  nominee  company 
has  got  to  make  a declaration.  Lloyds 
Bank’s  nominee  company  acts  for  Lloyds 
Bank,  not  for  the  buyer.  You  get  now- 
where  on  the  first  declaration  at  all. 

3048.  You  do  not  seem  to  think  very 

much  of  that  one. 1 do  not  think  that 

is  a runner,  Sir,  If  I may  say  so. 

3049.  Chairman : The  next  one,  which 
was  recommended  by  the  Cohen  Commit- 
tee, is  to  put  the  duty  on  the  beneficial 
owner  of  shares  in  the  company  when  he 
has  become  beneficial  owner  of  a given 
percentage  to  disclose  his  position  to  the 
directors.  I think  it  was  put  as  low  as 
1 per  cent,  in  the  Cohen  Committee’s 
report,  though  one  might  make  it  10  per 
cent.  Do  you  think  there  is  any  future  in 

that  expedient? That,  Sir,  is  the 

scheme  that  I mentioned  just  now  which 
was  examined  for  months.  I was  a party 
to  the  examination  with  the  Board  of 
Trade  and  Parliamentary  counsel;  we  just 
could  not  find  a way  of  making  the  thing 
work,  although  we  had  come  to  the  con- 
clusion (I  still  hold  the  view,  for  what  it 
is  worth)  that  if  anything  was  to  be  accom- 
plished in  this  field  at  all,  the  obligation 
must  rest  upon  the  beneficial  owner.  It 
is  hopeless  to  approach  the  problem 
through  the  registered  holder.  Therefore 
this  was  the  most  likely  proposition,  but 
the  difficulties  were  overwhelming  as  we 
point  out  in  our  written  paper  and  the 
clauses  which  eventually  were  introduced 
into  the  Bill  were  described  by  Lord 
Simonds  as  completely  incomprehensible. 

Sir  Oliver  Franks'.  Could  I make  two 
observations  there?  One  is  that  I have 
the  impression  that  something  like  the 
suggestion  you  have  made  is  in  force  in 
the  United  States . I think  it  may  be  worth 
considering  that  insofar  as  the  procedure 
works  in  the  United  States  it  is  in  fact  very 
largely  due  to  two  things : one  is  the  length 
of  the  prison  sentence  for  infringement, 
which  I think  is  up  to  five  years;  and  the 
other  is  that  the  Securities  and  Exchange 
Commission  has  a discretion  in  the  matter 
and  its  decisions  for  practical  purposes 
are  treated  as  equivalent  to  law.  Now  that 
is  something  which  might  or  might  not 
be  imported  into  this  country,  but  it 


involves  questions  which  are  too  wide  for 
me  to  follow  out,  about  what  sort  of 
institution  would  suit  us.  The  other  one 
which  I think  is  just  worth  mentioning  is 
that  it  seems  to  me  in  an  amateur  way 
that  there  must  be  very  great  difficulties 
in  a beneficial  owner  knowing  whether  at 
any  time  he  has  a certain  percentage  of  a 
company’s  shares,  and  this  on  two  fronts: 
first,  that  the  number  of  shares  that  there 
are  of  a company  may  always  be  altering 
with  convertible  debentures  and  things 
like  that  turning  into  ordinary  shares  at 
odd  moments  of  time,  which  will  affect 
this  percentage;  and  secondly,  if  as  an 
investor  he  has  also  invested  in  things 
like  investment  trusts,  these  trusts  may 
have  holdings  of  the  company  in  question 
and  therefore  he  will  as  one  shareholder 
in  an  investment  trust  have  a beneficial 
interest  of  some  degree,  and  how  he  adds 
these  different  interests  together  to  know 
whether  or  not  the  permitted  percentage 
has  or  has  not  been  exceeded  seems  to  me 
to  present  preliminary  difficulty. 

3050.  One  does  not  want  to  multiply 
examples,  but  I suppose  the  individual 
might  have  had  a very  wealthy  aunt  who 
died  in  Australia  leaving  him  90  per  cent, 
of  the  capital  of  a concern  of  which  he  had 
never  heard,  and  it  seems  rather  unsatis- 
factory that  instead  of  getting  the  share 
certificate  from  the  executor  he  should  be 
served  with  a summons  for  infringement. 
Yes. 

3051.  Mr.  Watson:  May  I ask  a ques- 
tion about  disclosure  of  beneficial  owner- 
ship ? I am  not  quite  sure  I am  following 
your  objections  to  that,  Mr.  Lawson.  You 
mentioned  that  a buyer  of  the  type  des- 
cribed by  Mr.  Bingen,  namely  a company 
wishing  to  acquire  shares  in  another 
company,  might  conceal  its  beneficial 
ownership  behind  one  or  two  or  three 
nominees.  The  first  duty  of  the  nominee 
would  be,  would  it  not,  if  this  were 
enacted,  to  disclose  on  the  transfer  coming 
to  the  company  that  so  far  as  it  was  aware 
the  beneficial  ownership  of  these  shares 
belonged  to  so-and-so  or  such-and-such 

company? Mr.  H.  B.  Lawson:  Are  we 

back  on  the  question  of  the  transfer  now? 

3052.  I am  afraid  we  are. 1 have 

just  said  to  Mr.  Bingen  that  it  might  be 
impossible  for  the  nominee  to  declare  who 
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is  the  beneficial  owner.  If  there  are  a 
number  of  nominees  under  him,  he  does 
not  know  who  comes  at  the  end  of  the 
line  and  that  would  be  an  easy  way  of 
evading  what  is  intended. 

3053 . Yes,  but  these  would  be  nominees 

who  were  not  attempting  to  have  a 
transfer  executed  to  them.  Am  I right 
there? The  idea  was  that  if  the  trans- 

feree was  a nominee,  that  fact  should  be 
stated  on  the  transfer  deed  itself  and  then 
it  was  proposed  to  add  for  whom  he  was 
nominee,  and  I said  he  might  be  a 
nominee  for  a nominee.  The  proposal 
leads  nowhere. 

3054.  Then  it  would  be  his  duty,  would 
it  not,  to  inquire  from  the  nominee  below 

for  whom  he  was  acting? Can  you 

impose  on  the  transferees  an  obligation 
to  trace  the  thing  right  down  through 
layers  of  nominees  and  possibly  abroad 
into  foreign  companies?  I do  not  think 
that  is  a practical  proposition.  I am 
thinking  of  people  who  are  prepared 
deliberately  to  conceal  their  interests  and 
who  have  got  a reason  for  doing  so.  It  is 
those  people  I do  not  think  you  can  catch. 

3055.  You  think  in  the  case  instanced 
by  Mr.  Bingen  a company  really  wishing 
to  hide  its  identity  could  do  that  through 
two  or  three  different  types  of  nominees  ? 
Yes. 

3056.  Of  course  there  is  the  question  of 
registration  of  shares  at  the  end  of  the 
day  in  the  name  of  Lloyds  Bank  nominees, 

is  there  not? Again,  anybody  buying 

for  control  who  did  not  want  to  disclose 
that  fact,  could  simply  delay  the  act  of 
registration  indefinitely.  That  is  another 
way  round  it. 

3057.  Yes.  It  just  seems  possible  that 
you  might  catch  the  odd  adventurer  into 

this  field  by  a rule  of  this  kind. You 

might  just  catch  an  odd  one  but  look  at 
the  trouble  the  honest  man  would  have. 

Mr.  Watson : I think  the  knowledge  of 
the  fact  of  that  loophole  existing  and  that 
nothing  is  done  about  it,  might  mean  it 
is  more  frequently  availed  of.  However, 
I do  not  want  to  take  the  point  further. 
I have  my  answer. 

3058 . Chairman : Perhaps  we  could  pass 
from  that.  The  next  question  I have 
noted  is  whether  you  think  the  rules  for 


the  conduct  of  licensed  dealers  recently 
made  by  the  Board  of  Trade  provide  a 
satisfactory  code  for  the  conduct  of  take- 
over bids  generally. Sir  Oliver  Franks'. 

Our  answer  generally  is  “ Yes  **. 

3059.  Then  the  question  of  take-over 
bids  leads  on  to  section  54,  a section  pro- 
hibiting the  provision  of  finance  by  a 
company  for  the  purchase  of  its  own 
shares.  As  regards  these  take-over  bids, 
am  I right  in  thinking  that  a bank,  before 
it  would  allow  its  name  to  be  used  in 
connection  with  the  transaction,  would 
satisfy  itself  that  sufficient  funds  would  be 
available  to  carry  the  matter  through7 
Yes. 

3060.  And  the  bank  might  be  actually 

supplying  finance  for  the  acquisition  of 
the  shares,  might  it  not? Yes. 

3061.  In  such  a case  how  would  you 
regard  the  duty  of  bankers?  Do  you 
consider  it  would  be  legitimate  for  the 
bank  to  be  party  to  this  transaction: 
company  A borrows  from  the  bank  and 
with  the  loan  buys  all  the  shares  in 
company  B,  and  company  B then  lends  to 
company  A the  amount  required  to  make 
the  payment;  so  that  the  bank  loan  is  paid 
off  out  of  available  assets  in  the  hands  of 
company  B.  Do  you  think  the  bank 
would  consider  it  right  to  be  party  to  a 
transaction  of  that  kind,  having  regard  to 

the  prohibition  in  section  54? Mr. 

H.  B.  Lawson : Our  difficulty  about  section 
54  is  that  we  are  continually  plagued  with 
this  kind  of  problem,  particularly  in  these 
times  when  so  many  companies  are  taking 
over  other  companies;  the  problem  grows 
almost  weekly.  If  the  bank  says  to  the 
customer  “ What  about  section  54  ”,  the 
customer  will  probably  reply  “ My  solici- 
tors advise  me  this  is  all  right  ” . I suppose 
there  are  as  many  different  opinions  about 
the  correct  construction  of  section  54  as 
there  are  solicitors  practising  in  the  City 
of  London.  If  the  customer  does  not  go 
to  his  solicitors  he  is  apt  to  say  “ My 
accountants  say  this  is  perfectly  all  right  ” 
and  the  customer  may  add  “ Supposing 
it  is  technically  wrong,  my  accountants 
are  satisfied  that  no  one  can  be  injured, 
and  the  penalty  is  only  a default  fine  of 
£100  ”.  It  is  extremely  difficult  for  the 
banks  to  resist  such  representations 
because — although  we  may  not  wholly 
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understand  section  54 — we  can  see  nothing 
whatever  wrong  in  a transaction  of  the 
character  posed  provided  that  the  acquir- 
ing company,  company  A in  your  example, 
is  able  to  repay  the  money  that  is  borrowed 
from  company  B,  giving  security  for  it  if 
necessary.  All  that  is  happening  in 
company  B is  that  the  asset  of  cash  that  it 
held  is  being  exchanged  for  an  asset  in  the 
form  of  a loan  to  company  A,  for  which 
company  A is  good.  We  in  the  Clearing 
Banks  cannot  see  anything  wrong  in  that. 

3062.  So  that  your  answer,  may  I take 

it,  would  be  that  if  there  were  a prohibition 
against  such  a transaction  anyone  would 
of  course  pay  due  regard  to  it  and  comply 
with  it,  but  as  it  stands  at  present  you  say 
it  is  by  no  means  clear  that  such  a tran- 
saction is  caught  and  you  see  no  reason 
why  it  should  be  caught,  because  in  your 
view  it  is  in  itself  intrinsically  a perfectly 
harmless  transaction? Quite. 

3063.  Mr.  Bingen : Would  Mr.  Lawson’s 
view  be  limited  to  the  case  of  100  per  cent, 
acquisition  by  A of  B,  or  is  it  the  same 
where  A acquires  only  part  of  B ? — —We 
have  said  something  in  our  written  evi- 
dence about  the  case  possibly  being  rather 
different  where  there  are  minority  share- 
holders left.  But  if  one  takes  the  creditors 
first  and  then  the  shareholders,  the 
principle  in  my  view  is  the  same,  provided 
that  the  directors  are  acting  honestly  and 
provided  that  the  acquiring  company  is 
a good  obligant  for  the  repayment  of  the 
loan.  We  have  in  our  paper  made  a 
suggestion  for  a protecting  declaration 
where  there  are  minority  shareholders. 
We  have  suggested  that  before  the  tran- 
saction is  put  through,  there  should  be  a 
statutory  declaration  from  the  directors, 
supported  perhaps  by  a certificate  from 
the  auditors.  I am  sure  you  appreciate 
that  in  the  ordinary  way  of  business,  with 
regard  to  these  cash  balances  that  accu- 
mulate in  the  acquired  company  it  is  only 
natural  that  the  acquiring  company  will 
want  to  merge  them  in  its  banking  account 
for  the  whole  group. 

3064.  Chairman:  What  really  emerges, 
I am  afraid,  is  that  section  54  ought  to  be 
recast  in  a more  precise  and  intelligible 

form. We  do  not  really  understand 

the  purpose  of  section  54.  The  section  is 
not  related  to  the  problem  of  reduction 


of  capital  when  a company  acquires  its 
own  shares;  that  was  settled  as  long  ago  as 
1887.  The  predecessor  of  section  54, 
section  45  in  the  1929  Act,  was  introduced 
following  the  recommendations  of  the 
Greene  Committee.  This  is  the  history 
of  the  matter.  In  the  City  in  the  early 
’20s  there  were  one  or  two  transactions 
which,  under  section  54,  as  it  now  stands, 
could  be  regarded  as  breaches  of  it,  and  I 
can  remember  quite  well  some  people  in 
the  City  saying  “ How  disgraceful  ”, 
although  I am  not  sure  that  anyone  lost 
money  through  these  particular  transac- 
tions. The  Greene  Committee  put  a short 
paragraph  into  their  report,  as  no  doubt 
you  have  seen,  recommending  that  legis- 
lation (section  45)  should  be  introduced, 
but  without  particularising  in  much  detail 
the  mischief  aimed  at.  I have  looked  at 
some  of  the  evidence  witnesses  gave  to  the 
Greene  Committee  (I  have  not  had  access 
to  it  all)  and  I have  been  unable  to  find 
any  written  evidence  at  all  on  the  point, 
let  alone  any  statement  directing  attention 
to  what  the  alleged  abuses  were  to  which 
legislation  was  eventually  directed.  Later 
Lord  Greene  made  some  observations 
about  the  matter  in  re  V.G.M.  Holdings 
Limited  1942,  the  case  which  gave  rise  to 
the  addition  to  the  present  section  dealing 
with  subscription  as  opposed  to  the 
acquisition  of  share  capital.  Lord  Greene 
said  that  the  whole  matter  had  given  rise 
to  grave  scandal  and  so  on,  but  with  great 
respect  I do  not  know  that  he  really  had 
the  evidence  to  warrant  that  statement. 
We  know  of  no  case  in  the  Clearing  Banks 
where  anyone  has  lost  money  through 
what  might  appear  to  be  a breach  of 
section  54. 

3065.  Then  could  you  say  what  you 
would  recommend  about  this?  Would 
you  recommend  a repeal  of  section  54  or 
its  modification  or  what?  From  what 
you  have  just  said,  you  would  favour 
repeal? We  would  recommend  a re- 

peal of  section  54,  certainly.  And  then 
simultaneously  you  would  need  to  take  a 
look  at  the  sections  that  render  directors 
responsible  for  misfeasance;  I am  quite 
sure  that  if  the  directors  act  fraudulently 
in  what  I may  call  the  section  54  field, 
they  ought  to  be  caught  in  misfeasance 
proceedings  and  proceeded  against,  if 
necessary. 

591 


(81585) 


F 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


16th  December,  1960]  the  rt.  hon.  sir  Oliver  franks, 

MR.  F.  KEIGHLEY,  MR.  R.  G.  THORNTON  AND  MR.  H.  B.  LAWSON 


3066.  Then  we  might  pass  to  another 
and  quite  different  point  under  prospec- 
tuses. I understand  that  you  would  like 
the  period  prescribed  in  section  50(5), 
during  which  applications  for  shares  are 
irrevocable,  to  be  extended  from  three  to 

five  days? Sir  Oliver  Franks : Yes.  I 

think  the  broad  answer  to  it  is  that  in  the 
present  position  those  three  days  do  not 
prove  adequate  time  if  you  are  dealing 
with  people  in  the  North  of  England  or 
Scotland  or  outlying  parts  of  the  country; 
it  just  does  not  w-ork  like  that. 

Mr.  Keighley : That  is  so.  Really  we 
need  more  clearing  time;  a cheque  could 
take  five  days,  meantime  the  allotment 
could  have  gone  out.  And  of  course 
there  have  been  cases  where  quite  a 
number  of  cheques  have  been  returned  to 
us  unpaid  after  the  allotment  has  had  to 
be  made — because  of  the  short  period. 

3067.  What  would  you  say  about  the 
period  prescribed  in  section  50  (1)  which 
is  also  three  days?  That  is  designed,  as 
I understand  it,  to  give  the  investing 
public  sufficient  time  to  consider  whether 

they  want  to  subscribe  or  not. Mr. 

Thornton : I should  have  thought  that  was 
quite  all  right.  I do  not  see  any  reason  to 
suggest  that  that  should  be  altered. 

3068.  I was  wondering  whether  it  was 
long  enough.  The  object  of  it,  I under- 
stood, was  to  give  the  investing  public 
time  to  consider  the  terms  and  contents 
of  the  prospectus  before  they  put  in  an 
application  for  shares,  and  it  has  been 
suggested  that  the  period  is  rather  short. 
-We  would  see  no  objection  to  leng- 
thening it.  But  the  difference  between 
this  three  days  and  the  three  days  to  which 
we  have  drawn  attention  is  based  on  the 
fact  that  here  we  want  more  clearing  time 
and  there  is  a lot  of  work  to  be  done.  It 
is  really  that  aspect  of  it  that  leads  to  our 
recommendations  as  regards  section  50  (5), 
which  does  not  apply  in  subsection  (1). 

3069 . So  you  see  no  particular  necessity 
for  changing  the  period  in  section  50  (1)? 
We  were  not  aware  of  any  necessity. 

Sir  Oliver  Franks : We  do  not  take  a 
view  here.  If  you,  for  other  reasons, 
thought  this  period  ought  to  be  lengthened, 
we  should  have  no  objection. 


3070.  I suppose  those  concerned  in 
underwriting  might  object,  might  they  not, 
on  the  grounds  that  it  kept  them  at  risk 
longer  than  necessary  or  something  of 

that  sort? 1 think  that  sounds  highly 

probable. 

3071.  Then  we  come  to  the  difficult 

matter  of  the  exemption  afforded  to  banks 
from  certain  of  the  accountancy  provisions 
of  the  Eighth  Schedule  to  the  Act.  As  a 
preliminary  matter  will  you  agree  that 
the  Cohen  Committee’s  view  was  that  full 
disclosure  should  be  made  as  a general 
rule  and  that  special  circumstances  ought 
to  be  shown  by  any  company  claiming 
exemption  from  the  general  rule  of  dis- 
closure?  Yes,  Sir,  I should  agree  with 

that. 

3072.  That  is  probably  the  starting 

point.  Then  one  goes  from  that  to  the 
provisions  of  the  Eighth  Schedule.  I 
confess  that  the  Eighth  Schedule  appears 
to  me  to  lack  something  in  clarity  of 
expression,  but  would  you  agree  that  the 
points  I am  about  to  state  are  the  main 
exemptions  in  question?  As  I have  got 
them  they  are  four  points:  the  first,  a 
company  qualifying  for  exemption  is 
allowed  to  make  reserves  and  provisions 
out  of  revenue  before  arriving  at  its 
published  profit  and  without  disclosing 
the  amounts  so  deducted.  Would  that 
be  right? Yes,  that  is  right. 

3073.  Then  the  second  one,  the  com- 
pany is  not  obliged  to  distinguish  between 
reserves  and  provisions  or  to  disclose 

transfers  to  and  from  such  accounts. 

That  is  also  true. 

3074.  Thirdly,  the  company  need  not 

state  the  market  value  of  its  investments, 
but  can  simply  describe  them  as  “ at  or 
under  cost  ”? Yes,  that  is  so. 

3075.  And  finally,  the  company  need 
not  disclose  the  method  adopted  in  the 
valuation  of  fixed  assets  or  show  separ- 
ately any  amount  allowed  for  depreciation. 
Yes,  that  is  also  the  case. 

3076.  Those  are  the  four. My  col- 

leagues are  pointing  out  to  me  that  there 
is  a further  exemption  which  is  that  we 
are  relieved  from  showing  the  charge  for 
tax  before  we  come  to  the  published 
profit,  an  additional  point,  I think,  to  the 
ones  which  you  enumerated. 
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3077.  Yes.  That  makes  five.  Do  you 
say  that  all  these  exemptions  are  necessary 

to  banks? Sir,  I think  that  we  say 

without  doubt  most  of  them  hang  together, 
in  the  sense  that  if  one  of  them  were  taken 
away,  it  would  be  possible  for  ingenious 
people  with  a certain  amount  of  intellec- 
tual effort  to  arrive  at  approximate 
answers  on  the  other  subjects  also.  But 
I say  at  once  that  I am  not  certain  how  far 
that  applies  to  the  depreciation  of  physical 
assets,  and  if  the  Committee  wished  us 
to  look  into  the  possibility  of  dealing  with 
that  particular  exemption  separately  and 
see  whether  or  not  it,  so  to  speak,  gave 
too  large  perspectives  on  all  the  other 
figures,  we  will  be  very  ready  to  do  so. 
But  we  would  ask  leave  to  make  a 
particular  study  of  it  and  put  in  a written 
submission.* 

3078.  I think  that  would  be  most  help- 
ful, if  you  were  able  to  do  that.  I do  not 

want  to  burden  you  unnecessarily. In 

the  other  cases  I think  it  is  our  opinion 
that  they  all  hang  together.  It  may  well 
be  that  in  this  other  case  as  well  it  hangs 
with  the  rest;  but  when  we  were  discussing 
this  we  were  not  clear  that  immediately 
its  connection  with  all  the  other  exemp- 
tions was  so  close.  But  we  would  not  like 
to  give  an  opinion  now  without  having  it 
thoroughly  investigated. 

3079.  If  you  can  let  us  have  a supple- 
mentary memorandum,  that  would  be 
most  helpful.  You  made  a very  convenient 
summary  of  your  case  for  exemption  in 
your  memorandum  under  six  heads  which 
perhaps  I might  read.  You  say:  “ (1)  In 
the  case  of  banks,  the  interests  of  the 
depositors  outweigh  those  of  shareholders. 
(2)  Unquestioning  confidence  in  the  stabi- 
lity of  the  banking  system  is  a national 
asset  of  the  first  importance.  (3)  While 
it  is  important  enough  that  the  banks 
should  enjoy  this  unquestioning  confi- 
dence at  home,  it  is  even  more  important 
that  they  should  do  so  in  the  eyes  of  the 
outside  world;  and  some  overseas  coun- 
tries which  are  not  so  happily  placed 
watch  the  evidence  of  stability  very  closely 
and  react  very  quickly  to  any  unusual 
symptoms.  (4)  But  the  earnings  of  the 
banks  are  subject  to  wide  fluctuations 
from  year  to  year  since  the  results  may  be 

* See  supplementary  note  to  Appendix 
XXVI,  page  650. 


much  affected  by  changes  in  the  value  of 
their  investment  holdings  and  by  their 
experience  in  respect  of  bad  debts.  (5)  In 
consequence,  reserves,  which  in  any  other 
business  would  be  considered  large  in 
relation  to  the  capital  employed  and  to 
the  normal  trading  profit  have  to  be  built 
up  in  good  times,  in  the  knowledge  that 
equally  large  drafts  on  those  reserves  may 
be  required  in  other  years.  (6)  Full  dis- 
closure in  the  accounts  might  embarrass 
the  banks  in  their  policy  of  making  large 
provisions  in  good  years,  while  the  spec- 
tacle of  heavy  drafts  on  those  reserves  at 
other  times  might  undermine  that  un- 
questioning confidence  in  the  stability  of 
the  banks  which  is  acknowledged  to  be  a 
national  asset  of  the  first  importance.”. 
Those  six  paragraphs  summarise  your 
views,  do  they  not? Yes. 

3080.  And  that  accords  with  the  recom- 
mendations of  the  Cohen  Committee  and 

their  discussion  of  this  topic? 1 believe 

that  to  be  so. 

3081.  Does  it  put  it  rather  high  when 
you  speak  of  “ unquestioning  confidence 
in  the  stability  of  the  banks  which  is 
acknowledged  to  be  a national  asset  of 

the  first  importance  ” ? Mr.  Thornton'. 

I do  not  think,  Sir,  that  is  an  overstate- 
ment. 

3082.  You  think  “unquestioning”  does 

not  put  it  too  high? 1 would  not  have 

thought  so.  This  question  of  confidence 
in  the  large  commercial  banks  is  a matter, 
I think,  of  fundamental  importance  to  the 
country  as  a whole.  It  is  the  means 
through  which  the  great  bulk  of  debt  is 
settled,  and  any  shaking  of  confidence,  in 
our  opinion,  would  be  a very  serious  thing. 

Sir  Oliver  Franks'.  Could  I add  to  that? 
I would  like  to  begin  by  saying  that  I do 
not  think  that  the  question  of  exemption 
of  the  Clearing  Banks  is  a matter  of 
principle.  I do  not  think  that  we  can 
bring  any  principle  before  you  to  justify 
it.  I think  it  is  a question  of  expediency. 
I imagine  that  what  I am  about  to  say  is 
in  fact  very  familiar  to  the  Committee,  but 
I find  in  my  own  mind  that  one  of  the 
difficulties  is  to  draw  a clear  distinction 
between,  shall  we  say,  the  position  of  an 
industrial  company  and  that  of  a bank. 
I think  it  is  obvious  that  the  position  is 
different  in  the  sense  that  one  looks  to 
creditors,  to  shareholders  and  to  the  staff 
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in  an  industrial  company,  but  in  the  case 
of  the  bank  you  have  also  to  look  to  the 
depositors  and  first  to  the  depositors. 
But  the  difference  seems  to  be  in  a way 
this,  that  when  you  look  at  the  industrial 
company,  its  stock-in-trade  is,  so  to  speak, 
a certain  number  of  physical  assets,  maybe 
raw  materials,  maybe  semi-processed 
products,  maybe  finished  goods.  But 
when  you  look  at  the  bank,  its  stock-in- 
trade  is  money,  and  money  is  different 
from  these  relatively  fixed  physical  assets 
which  an  industrial  company  has.  It  is 
different  because  the  stock-in-trade  of  the 
bank — money — can  be  more  immediately 
and  more  pervasively  affected  by  a change 
in  confidence  than  can  a change  in  the 
physical  assets  of  an  industrial  company. 
When  you  look  at  the  actual  experience 
of  banks,  it  is  of  course  the  case  that  the 
movements  which  can  take  place  either  in 
the  value  of  investments  or  the  losses 
which  can  take  place  in  relation  to  lending 
can  be  out  of  all  proportion  to  the  profits 
of  a single  year.  I think  it  may  interest 
the  Committee  to  know  that  in  relation 
to  three  of  the  Clearing  Banks  within  a 
period  of  12  months — I am  taking  Sep- 
tember, 1954,  to  September,  1955,  the 
swing  in  the  market  value  of  gilt-edged 
portfolios  was  in  one  case  £44  million;  in 
the  second  case,  £47  million;  and  in  the 
third  case,  £33  million.  Now,  it  is  quite 
obvious  that  the  extent  to  which  swings  like 
that  eat  into  the  reserves  of  the  banks,  let 
alone  their  relation  to  profit  in  any  year, 
is  very  considerable.  Then  when  you  take 
not  the  investments  side  but  the  lending 
side,  it  is  of  course  a fact  nowadays  that 
very  large  demands  are  made  on  us  by  a 
very  small  number  of  very  large  com- 
panies. You  will  be  familiar  with  the 
fact  that  if  you  take  the  people  who  borrow 
from  the  Gearing  Banks  sums  up  to 
£10,000,  that  is  98  per  cent,  of  our  borrow- 
ers; if  you  take  the  people  who  borrow 
a million  or  more,  it  is  0 015  per  cent,  of 
our  borrowers.  But  the  98  per  cent,  take 
one-third  of  the  money  we  lend;  the  0 • 01 5 
per  cent,  take  over  20  per  cent,  of  the 
money  we  lend.  We  are  dealing  therefore 
with  lendings  which  may  be  of  £10  million 
or  £15  million,  and  you  will  see  at  once 
that  if  one  of  these  goes  bad  on  a bank, 
again  the  amount  for  which  reserves  and 
provisions  have  to  be  made  or  eventually 
the  loss  which  will  be  sustained  is  out  of 


all  relation  to  the  profits  of  the  year,  or 
alternatively  it  makes  a very  considerable 
hole  in  the  contingency  account.  I think 
that  the  point  which  the  Committee  has  to 
weigh  is  what  the  effect  of  the  disclosure 
of  movements  like  this  would  be  on 
confidence.  It  would  normally  not  be 
possible  for  a bank  to  reveal  who  the 
customer  was  who  was  in  difficulties. 
Therefore  this  large  unexplained  provision 
or  reserve  would  have  to  be  made  and 
nothing  said  in  the  one  case,  where  lending 
is  in  difficulty.  In  the  other  case,  admittedly 
more  could  be  said:  it  could  be  said, 
“ This  is  a swing  in  investments  **.  But 
what  I think  one  has  to  ask  oneself  is 
what  the  effect  of  either  a very  large 
inroad  into  the  reserves  of  banks  or 
alternatively  the  relation  which  so  large 
a movement  or  loss  would  have  to  the 
profit  for  the  year,  would  have  on  the 
depositor  and  the  general  public;  and,  in 
a way,  taking  all  the  banks  together,  the 
depositors  and  the  general  public  are 
nowadays  not  so  far  removed  one  from 
another.  I do  not  think  that  in  trying  to 
judge  this  issue  the  question  is  what  a 
reasonable  and  well-informed  man  would 
think  to  be  the  case;  the  problem  here  is 
not  that.  It  is  rather,  what  can  be  done  to 
confidence  by  a rumour  once  it  gets  mov- 
ing? And  I think  that  it  would  take  us, 
to  estimate  this,  really  into  what  happens 
. in  group  psychology.  I think  we  all  saw 
in  the  last  month  or  two  what  happens, 
not  in  the  banking  world  directly,  but  in 
the  foreign  exchange  world,  when  a 
rumour  begins  to  move  there,  and  it 
affects  gold.  This  is  the  sort  of  problem 
which,  I think,  the  Committee  has  to 
weigh  in  the  judgment  of  expediency,  not 
of  principle,  in  relation  to  the  Clearing 
Banks.  There  is,  I think,  no  question 
about  the  size  of  these  relatively  sudden 
movements  which  can  happen  to  us  from 
time  to  time.  What  has  to  be  weighed  is 
what  the  effect  of  their  disclosure  is  likely 
to  be,  given  that  they  are  out  of  proportion 
to  the  annual  profitability  of  the  banks. 
It  is  fashionable  to  say  nowadays  that  of 
course  there  could  not  be  a run  on  the 
banks.  If  it  were  really  true  that  there 
could  not  be  a ran  on  the  banks,  then 
what  I am  saying  about  the  power  of 
rumours  or  the  effect  of  group  psychology 
do  not  apply.  But  I think  the  Committee 
will  have  to  be  sure  that  a run  on  the 
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banks  could  not  happen;  and  I suppose 
that  it  might  be  rash  to  say  that  because 
it  had  not  happened  for  a long  while 
therefore  it  could  not  happen.  This 
seems  to  me  to  be  the  crux  of  the  issue  on 
this  very  difficult  subject.  I could  go  on 
to  talk  about  one  other  aspect  of  it  which 
has  relevance,  which  is  that  banking  years 
tend  to  go  in  cycles.  For  some  years  we 
are  apt  to  have  quite  poor  profits  and  then 
for  some  years  we  have  quite  good  profits. 
These  really  flow  from  what  the  decisions 
of  the  Authorities  may  be  about  the  level 
of  interest  rates  and  so  forth;  when 
interest  rates  are  very  low,  things  are 
harder;  when  interest  rates  are  high, 
things  are  easier.  But  I do  not  want  to 
lay  great  stress  on  that  because  I think 
that  could  be  explained  either  to  the 
shareholders  or  to  the  public  by  giving 
them  a reasonable  account  of  what  the 
situation  was.  The  problem  is  whether, 
even  though  the  facts  were  laid  out 
perfectly  clearly  before  the  shareholders, 
the  depositors  and  the  general  public,  you 
could  rely  on  the  fact  that  these  very  large 
movements  which  take  place  or  the 
occasional  very  large  loss  suffered  on 
lending,  would  not  make  people’s  minds 
leap  in  imagination  instead  of  staying,  as 
it  were,  quietly  with  a reflective  assessment 
of  the  position.  I think  it  is  only  if  one  is 
sure  that  the  imagination  will  not  take 
wing  and  rumour  proceed  through  the 
City  in  the  way  that  Virgil  described  it, 
that  one  can  resolve  this  question  of  the 
propriety  of  the  exemption  of  the  banks. 

3083.  I am  much  obliged.  You  say 
that  a run  on  the  banks  could  not  be 
regarded  as  an  absolute  impossibility  to- 
day, but  it  would  be  very,  very  exceptional 

today  under  modem  conditions  ? 1 at 

once  say  that  I do  not  contemplate  a run 
on  any  Clearing  Bank  as  a matter  of 
probability.  It  is  not  something  which  I 
take  into  account  in  my  normal  thoughts 
about  my  bank.  But  it  seems  to  me 
another  matter  to  say  that  one  knows  that 
it  could  not  happen.  I think  the  hypothe- 
sis here  is  that  in  a year  the  results  of  a 
particular  bank  could  look  singularly  un- 
favourable, and  you  could  see  the  loss  on 
investments  eating  up  a great  part  of  the 
contingency  reserves,  out  of  all  proportion 
to  the  profit,  and  then  you  have  to  ask 
yourself  whether  it  is  certain  that  the 


depositors,  the  public,  the  overseas  inter- 
ests, would  not  become  the  victims  of 
their  imaginations  and  liable  to  spread 
the  rumour,  so  to  speak.  I think  that 
certainly  is  difficult  to  believe  because 
there  are  times — there  were  times  30  years 
ago — when  in  banking  or  in  the  foreign 
exchanges  this  power  of  imagination  has 
been  demonstrated;  not  in  this  country, 
but  it  was  demonstrated  just  the  same. 

3084.  Then  the  converse  case  of  the 
bank  doing  exceptionally  well:  is  there 
anything  in  the  point  that  shareholders 
will  then  come  and  ask  for  a higher 
dividend?  That  is  the  converse  of  the 

case  where  there  might  be  a run. If  I 

may,  I am  going  to  assume  for  the 
purposes  of  this  answer  that  what  the 
banks  in  fact  do  in  relation  to  their  divi- 
dends is  sensible  and  defensible.  I think 
it  is  perfectly  true  that  in  relation  to  a 
good  year  the  amount  of  dividend  that 
might  be  paid  would  appear  to  be  rather 
small  and  I would  expect  in  the  case  of 
my  own  bank  to  be  cross-questioned 
about  it  by  the  shareholders  on  why  more 
was  not  being  done  for  them,  and  it  would 
be  my  business  to  try  to  explain  that  the 
view  which  the  bank  had  to  take  was  not 
exhausted  in  the  results  of  12  months, 
that  it  had  to  look  before  and  after:  before 
in  relation  to  the  commitments  that  it  had 
undertaken  and  after  in  relation  to  the  run 
of  the  years  on  average.  It  might  or  might 
not  be  difficult  to  convince  the  pertinacious 
shareholder,  but  I do  not  think  that  I 
would  want  to  stand  on  that  difficulty 
very  heavily  as  a major  reason  for  the 
consideration  of  the  preservation  of  hidden 
reserves.  If  I had  to  cope  with  that  one, 
I would.  It  might  be  not  altogether  easy, 
but  it  would  have  to  be  done. 

3085.  Now  might  I give  you  a summary 
of  various  points  that  have  been  raised 
against  your  view  so  that  you  can  make 
your  comments  on  them?  The  main 
criticisms  would  appear  to  be,  first,  that 
the  investor  cannot  tell  if  he  is  getting  a 
reasonable  return  on  his  share  of  the 
company’s  assets,  and  that  the  power  to 
conceal  reserves  and  profits  might  be  used 
to  conceal  inefficiency  in  the  use  of  the 

company’s  assets. If  I treat  that  for 

one  moment  as  simply  a logical  proposi- 
tion, it  follows  from  the  fact  that  these 
exemptions  are  granted  to  the  banks  and 
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is  tautologous.  But  I think  that  more 
must  be  intended  by  the  criticism  than 
tautology,  and  I think  that  what  I would 
reply  is  this,  that  in  fact  as  my  colleagues 
and  I know  very  well,  the  banks  are  in 
fairly  violent  competition  with  each  other 
and  if  a particular  bank  was  not  making 
reasonably  efficient  use  of  its  assets,  I 
think  that  this  would  fairly  soon  over  the 
years  be  disclosed  in  the  performance  of 
one  bank  in  relation  to  the  others;  and 
that  the  shareholder  has  a pretty  con- 
siderable safeguard  either  in  relation  to 
inefficiency  or  in  relation  to  the  level  of 
dividend  in  the  fact  that  we  are  always 
looking  over  our  shoulders  at  each  other; 
in  other  words,  that  competition  is  real. 
But  I must  admit  at  once  the  first  point 
that  I made,  that  if  he  does  not  know  the 
full  position  of  the  banking  company, 
then  he  has  not  got  all  the  material  for 
making  his  judgment  which  he  would  have 
if  he  had  that  frill  material. 

3086.  But  you  say  it  does  not  follow 
that  he  ought  to  have  the  full  material? 
— —No,  Sir,  I do  not  quite  say  that.  I 
think  that  I would  say  instead  that  if  you 
will  the  end  you  must  will  the  means. 
The  question  here  is  whether  the  argu- 
ments which  lead  to  the  view  that  the 
exemptions  granted  to  the  banks  should 
continue  are  sound.  If  the  answer  to  that 
is  “ Yes  ”,  then  I think  these  consequences, 
so  to  speak,  follow  and  have  to  be 
accepted.  They  are  not  really  separate 
points.  All  I am  saying  now  is  that  the 
Clearing  Bankers  do  put  forward,  I think, 
the  argument  which  I have  tried  to  state 
and  that  therefore,  while  they  accept  that 
the  shareholder  is  not  in  the  same  position 
as  other  shareholders,  they  think  it  follows 
from  the  exemptions.  I merely  added  by 
way  of  clarification  of  the  existing  position 
that  it  is  not  the  case  that  the  shareholder 
is  helpless.  The  fact  of  competition 
between  the  banks  does,  I think,  as  a 
matter  of  fact  give  him  quite  a con- 
siderable check,  either  on  payment  of 
dividends  or  use  of  the  assets  of  the  banks 
and  so  forth. 

3087.  Then  the  next  one  is  that  if  the 

shareholders  are  not  given  sufficient  in- 
formation to  exercise  intelligent  control 
over  the  banks’  directors,  the  latter  are 
really  responsible  to  no  one  but  them- 
selves.  1 think  that  I should  not  accept 


that  statement  in  the  form  in  which  it  is. 
The  fact  that  the  shareholders  have  not 
got  full  information,  which  I have  to  admit 
at  once,  does  not  mean,  I think,  that  they 
are  in  possession  of  no  information  or  no 
valuable  information,  and  are  therefore 
in  no  position  to  exercise  control.  In 
fact,  of  course,  they  are  in  a position  to 
exercise  control.  The  question  is  how 
intelligent  that  control  is.  I think  that 
they  have  quite  a good  deal  to  go  on. 
For  example,  I think  that  in  every  Clearing 
Bank,  the  convention  which  is  never 
broken  is  that  the  trend  of  profit  is  shown 
in  the  published  profit;  that  is  to  say,  if 
the  real  profit  in  the  bank  is  up,  then  the 
published  profit  for  the  year  is  up  on  the 
previous  year;  if  it  is  down,  the  published 
profit  for  the  year  is  down.  This  in  itself 
—I  merely  give  this  as  a particular  instance 
— is  a piece  of  important  information 
which  shareholders  possess  and  which 
tends  over  the  years  to  enable  them  to 
make  a judgment.  But  I have  to  admit 
that  in  proportion  as  the  shareholder  has 
not  got  full  information,  the  fully  intelli- 
gent control,  which  no  doubt  in  the  case 
of  other  companies  he  exercises,  cannot  be 
exercised  in  the  case  of  a bank,  and  that 
therefore  the  responsibility  on  the  board 
of  directors  is  by  that  the  greater. 

3088.  Thank  you.  Then  the  next  one, 
should  there  be  a take-over  bid  for  one  of 
the  banks,  it  is  suggested  that  there  the 
shareholder  would  be  at  the  mercy  of  the 
speculative  bidder  because  he  would  not 

know  the  value  of  his  shares. 1 suppose 

for  the  purposes  of  answering  the  question 
I am  to  assume  that  that  knowledge  is 
present  in  simple  and  accurate  form  in  all 
other  cases  where  these  exemptions  are 
not  granted.  It  is  true,  of  course,  that  in 
regard  to  the  banks,  just  because  of  these 
exemptions,  the  picture  which  is  given  in 
the  case  of  other  companies  is  not  fully 
given  in  the  case  of  banks.  But  I do  not 
in  this  hypothetical  case  think  that  the 
shareholder  is  wholly  without  any  means 
of  judgment.  I think  that  the  banks  do 
in  fact,  for  obvious  and  prudential  reasons, 
try  to  see  that  the  prices  of  their  shares 
bear  a reasonable  relation  to  what  they 
should,  but  I think  I have  to  give  really 
the  same  answer  as  before:  the  share- 
holder has  quite  a good  deal  of  informa- 
tion on  which  to  base  his  judgment, 
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though  he  has  not  as  much  as  in  the  case 
of  other  companies;  the  reason  why  he 
has  not  is  because  of  the  exemptions  and 
it  is  on  the  basis  of  the  exemptions  that 
this  case,  like  the  others,  stands  or  falls. 

3089.  The  next  one  is  from  the  point 
of  view  of  the  employee:  it  is  suggested 
that  the  employee  is  put  at  a disadvantage 
because  he  cannot  bargain  effectively 
inasmuch  as  he  does  not  know  how  much 

the  bank  can  afford  to  pay  him. 1 

think  this  point  is  as  fair  as  the  other  ones, 
because  he  does  not  know  all  that  is 
disclosed  in  the  case  of  companies  which 
are  not  exempted,  and  he  therefore  has 
some  grounds  of  argument  not  available 
to  him  and  this  position  flows  from  the 
basic  exemptions.  But  equally  it  would 
not  be  true  to  suppose  that  therefore  the 
member  of  the  bank’s  staff  is  weaponless. 
A great  deal  of  negotiation  about  salaries 
and  wages  is  in  fact  conducted  in  terms  of 
what  related  companies  or  branches  of 
industry  or  commerce  pay.  These  figures 
are  known  and  the  arguments  are  made 
in  fact  in  those  terms:  whether  we,  in 
relation  to,  shall  we  say,  insurance  com- 
panies, or  whatever  it  may  be,  are  paying 
what  we  should.  Secondly,  there  is  the 
competitive  position  between  the  banks 
themselves  and  while  all  salaries  paid  in 
the  banks  are  more  or  less  confidential, 
equally  they  are  relatively  well  known  to 
the  various  Staff  Associations  or  to  the 
National  Union  of  Bank  Employees,  and 
these  afford  a perfectly  good  method  of 
engaging  in  argument  with  the  bank  on 
the  subject  of  salaries.  The  only  point 
really  which  is  inaccessible  is  how  the  bank 
is  doing  at  the  moment,  because  insofar 
as  that  is  behind  the  curtain,  it  cannot  be 
used  in  argument.  I would  merely  like 
to  add  that  it  is  a very  great  handicap  to 
the  chairman  of  the  bank  also  because 
very  often  he  encounters  the  view  that  the 
hidden  reserves  of  the  bank  are  very  large 
indeed  and  therefore  the  bank  can  do 
anything  that  it  is  asked:  in  fact  those 
reserves  are  not  in  the  least  unlimited,  and 
if  I could  disclose  them  I would  be  better 
placed  in  argument  with  my  staff. 

Mr.  Thornton : I just  wanted  to  add  to 
what  has  been  said,  that  for  the  reasons 
which  have  just  been  given  I think  it  is 
true  to  say  that  the  boards  of  the  banks 
never  advance  inability  to  pay  as  a reason 


for  withstanding  wage  and  salary  claims. 
I am  not  aware  that  they  do.  In  other 
words,  I do  not  think  the  salary  demands 
are  ever  turned  down  on  grounds  of 
profitability. 

3090.  I see.  The  last  one  is  that  the 
customer  cannot  tell  if  he  has  been 
charged  too  much  for  the  service  he 

receives. Sir  Oliver  Franks : In  part 

that  is  like  the  other  questions:  he  cannot 
tell  what  the  true  profitability  of  the  bank 
in  the  year  is.  On  the  other  hand,  I do 
not  concede  that  point  has  even  the 
strength  of  the  others,  because  he  has  that 
facility  which  we  know  among  ourselves 
as  the  facility  of  crossing  the  street.  He 
can  always  go  and  see  what  the  charges 
are  in  the  next  bank,  and  the  fact  of  com- 
petition between  us  means  that  we  are 
under  discipline  about  our  charges  in  the 
way  which  we  know  to  be  perfectly  real. 
He  is  not  very  likely  to  be  done  down. 

3091.  If  bank  X charges  me  too  much 

for  making  out  my  income  tax  return,  I can 
go  to  bank  Y and  say,  “ What  will  you 
do  it  for  ? ” ? Certainly. 

Chairman : Those  are  all  the  questions 
I have  in  mind  to  ask  you,  but  I expect 
some  of  my  colleagues  may  have  some 
further  questions. 

3092.  Mr.  Watson:  In  the  case  of  pen- 
sion funds  set  up  in  a big  public  company 
and  administered  separately  within  it, 
perhaps  under  trustees,  do  you  think  it  is 
wise  that  these  pension  funds  should 
invest  in  the  shares  of  the  company  which 

it  is  connected  to? Mr.  Thornton : I 

think  the  majority  of  general  managers  of 
the  banks  would  probably  take  the  view 
that  it  is  not  wise  to  invest  in  the  shares 
of  their  own  company.  You  might  think 
it  wise  to  invest  in  the  shares  of  other 
similar  companies.  I have  no  actual 
experience  of  any  pension  trust  funds, 
either  within  the  banks  or  outside  them 
really,  but  we  do  not  do  it. 

3093.  I was  going  to  ask  that  question, 

whether  it  had  come  within  your  know- 
ledge?  Sir  Oliver  Franks:  I think  we 

would  say,  to  the  best  of  our  belief,  and 
we  think  this  is  the  case,  that  Clearing 
Banks  do  not  do  it;  that  is  to  say,  a bank’s 
pension  funds  do  not  invest  in  the  shares 
of  that  bank. 
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3094.  My  question  was  really  related  to 
your  customers.  Perhaps  your  nominee 
companies  are  the  holders  of  investments 
on  behalf  of  a pension  fund.  Has  it  come 
within  your  knowledge  that  in  certain 
cases  these  investments  were  the  shares  of 
the  company  which  had  established  the 

pension  fund? My  knowledge  does 

not  enable  me  to  answer  that  one. 

Mr.  Thornton : I should  have  to  have 
notice  to  find  out. 

3095.  My  question  is  related  really  to 

the  voting  power  of  those  shares,  which 
I suppose  if  you  were  in  this  position  _you 
would  have  to  exercise  in  a manner  direc- 
ted by  the  pension  fund  trustees.  There 
is  another  point  arising  out  of  your  memo- 
randum in  paragraph  (4)  of  the  summary 
of  your  case  for  exemption,  you  say:  “ But 
the  earnings  of  the  banks  are  subject  to 
wide  fluctuations  from  year  to  year  since 
the  results  may  be  much  affected  by 
changes  in  the  value  of  their  investment 
holdings  . . . ”.  Is  that  quite  what  you 
mean?  Do  changes  in  the  value  of 
investment  holdings  really  affect  earnings 
of  the  banks?  It  is  losses  that  arise  from 
the  sale  of  them  that  you  are  thinking 
of? Yes. 

3096.  Then  there  was  a further  point 
in  your  memorandum  where  you  are 
referring  to  the  depreciation  in  value  of 
investments  which  the  banks  had  to  dis- 
close in  their  balance  sheets.  You  say: 
“ Fortunately  the  appearance  of  notes  in 
balance  sheets  had  no  disturbing  effect 
here  although  they  did  not  pass  un- 
noticed abroad.”.  I gather  that  one  of 
the  main  planks  that  you  had  in  requesting 
a continuance  of  non-disclosure  is  the 
possibility  of  the  loss  of  foreign  business. 
Does  this  comment  really  mean  that  the 
disclosure  of  depreciation  had  in  fact  some 
detrimental  effect  on  foreign  business  of 

the  banks  ? Sir  Oliver  Franks'.  I should 

not  be  prepared  to  say  “ Yes  ” in  answer 
to  that  question.  What  I think  is  true  is 
that — Lloyds  Bank  was  one  of  the  banks 
which  did  this — I became  aware  that  some 
foreigners  raised  eyebrows  when  I had  not 
expected  them  in  fact  to  do  so.  They  took 
a view  and  they  wondered.  But  it  would 
not,  I think,  be  true  to  say  that  we  traced 
any  physical  loss  of  business  to  that  reason. 

3097.  And  perhaps  the  fact  that  it  would 
be  widely  appreciated  that  other  reserves 


existed  within  the  banks  which  were 
hidden  and  undisclosed,  meant  that  the 
position  was  sound,  irrespective  of  this 

disclosed  depreciation? 1 really  do 

not  know.  I think  it  depends  on  the  view 
that  you  took  of  the  fact  that  the  banks 
did  disclose  depreciation.  If  you  thought 
that  they  were  doing  that  because  they 
had  not  got  the  reserves  to  cover  it,  then 
you  would  be  following  one  line  of 
thought.  If  you  supposed  that  they  were 
doing  that  because  they  were  getting 
ready  just  in  case  the  bank  rate  ever  went 
to  12  per  cent,  when  they  might  really 
have  to,  that  would  be  another  thought. 
Now,  which  reflection  animated  the  minds 
of  the  foreigners,  I do  not  know;  but  so 
far  as  my  particular  bank  was  concerned, 
we  were  doing  an  exercise  which  we 
thought  worth  doing  in  case  the  bank  rate 
ever  moved  to  unprecedented  heights  with 
a corresponding  depreciation  of  our  in- 
vestments. We  were  not  doing  it  because 
we  had  to. 

3098.  One  further  question,  you  say: 
“ In  the  event  of  confidence  being  under- 
mined the  financing  of  world  trade  might 
pass  in  part  to  other  foreign  banking 
institutions,  the  growth  of  whose  capital 
and  reserves  has  not  been  hindered  to  the 
extent  that  the  British  banks  has  been  as 
the  result  of  restrictions  and  severe  taxa- 
tion, the  legacy  of  two  world  wars.”. 
Would  it  be  fair  to  say  that  you  had  in 
view  continental  bankers  in  that  reference  ? 
And  would  it  also  be  true  to  say  that 
continental  bankers  are  in  the  position 
also  of  not  having  to  disclose  their  hidden 

reserves? 1 cannot  answer  the  last 

part  of  your  question  because  I do  not 
know  the  answer.  What  I am  aware  of  is 
that  I think  in  the  Commonwealth 
generally  the  practice  is  the  same  as  ours, 
though  it  is  different  in  the  U.S.A.  I do 
not  know  what  the  normal  position  is, 
for  example,  in  Germany  and  France. 

Mr.  Thornton:  In  the  main  I think  it  is 
the  same  as  here. 

3099.  So  that  they  would  be  put  at  an 
advantage  if  they  were  left  with  non- 
disclosure and  the  right  of  non-disclosure 
were  taken  away  from  the  Clearing  Banks  ? 
Sir  Oliver  Franks : Yes. 

3100.  Mr.  W.  H.  Lawson:  Could  I ask 
one  or  two  questions  of  detail  regarding 
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the  exemptions  which  you  may  care  to 
answer  now  or  you  might  perhaps  care  to 
deal  with  in  the  supplementary  memoran- 
dum which  you  were  good  enough  to  say 
you  would  send  in.  The  first  question  is 
in  relation  to  the  market  value  of  quoted 
investments.  When  the  market  value  is 
below  the  book  value  or  balance  sheet 
value,  it  is  I believe  the  invariable  practice 
of  the  Clearing  Banks  to  give  the  market 
value.  But  of  course  you  are  in  fact 
exempt  from  that  under  the  present 
exemptions;  it  may  be  therefore  that  that 
is  an  exemption  which  you  may  feel  you 

no  longer  require. May  I answer  that 

by  saying  that  as  we  are  here  today  we 
do  not  feel  in  a position  to  say  that  we 
will  be  prepared  to  see  our  custom  trans- 
formed into  a rule,  but  we  would  be  very 
willing  to  look  into  it,  as  you  suggest,  and 
see  what  written  answer  we  can  make. 

3101.  Then  the  counterpart  of  that: 
from  what  you  are  saying,  would  there 
really  be  any  great  harm  if  the  exemptions 
were  withdrawn  so  that  you  also  had  to 
show  the  market  value  where  that  market 
value  was  above  the  balance  sheet  value? 
Could  you  in  fact  be  harmed  thereby? 

Mr.  Thornton : There  is  a difficulty 

here,  which  is  that  some  of  the  banks  are 
not  satisfied  that  market  value  for 
thousands  of  millions  of  investments  is 
necessarily  a proper  basis  of  valuation. 
When  one  talks  of  market  prices  of  British 
Government  stocks,  one  may  be  thinking 
in  terms  of  £100  or  £5,000.  How  can 
anyone  really  say  that  the  market  price 
that  one  reads  in  the  Press  every  morning 
has  any  relation  whatever  to  the  disposal 
of  £10  million  or  £20  million  of  stocks? 
You  axe  seeking.  Sir,  with  respect,  to  tie 
us  to  a basis  of  valuation  which  some  of 
the  banks  have  for  good  reasons  departed 
from — good  reasons  to  them.  I think  it 
would  present  us  with  this  difficulty  that 
having  gone  away  from  that  and  moved, 
as  we  believe,  into  a more  realistic  method 
of  valuation  which  is  at  or  under  cost  and 
below  redemption  value  with  such  reserves 
as  each  bank  may  think  to  be  proper,  you 
will  understand  the  reluctance  on  our 
part  to  be  brought  back  to  market  values. 

3102.  Perhaps  you  would  be  good 
enough  to  deal  with  that  point  in  your 
memorandum  ? Certainly. 


Sir  Oliver  Franks : May  I add  one  point  ? 

I think  the  Committee  will  be  already 
aware  that  a bank  would  be  quite  apt,  if 
it  is  dealing  with  investments,  to  sell 
£5  million  or  £10  million  at  a time  and 
this  is  where  we  are  all  dealing  with  the 
Government  broker;  we  are  not  dealing 
with  the  market,  the  market  cannot  do  it, 
and  therefore  the  price  is  what  he  and  we 
will  make  it.  From  this  point  of  view, 
the  market  price  of  the  day  is  not  directly 
relevant.  How  far  one  can  or  should 
extrapolate  that  fact  to  a general  view 
about  market  valuation,  again,  is  a matter 
of  opinion  but  I think  that  this  is  at  the 
root  of  what  Mr.  Thornton  is  saying. 

3103.  Yes,  I think  I see  that;  my  ques- 
tion was  really  directed  to  seeing  how 
harmful  it  would  be  to  a bank  if  it  had  to 
make  that  disclosure,  thinking  in  terms  of 
whether  we  could  reduce  these  exemptions 
to  the  ones  which  really  were  essential. 
How  essential  that  particular  one  is,  is  a 
matter  which  perhaps  you  would  think 
over  and  deal  with  in  your  memorandum. 
We  should  certainly  be  very  glad  to. 

3104.  The  next  point  emerges  from 
your  remark  that  you  would  never  in  fact 
show  an  upward  trend  of  profits  if  the 
hidden  figure  was  downwards.  The 
present  position  is  that  it  is  a convention 
or  policy  which  you  very  properly  adopt. 
But  we  have  nothing  in  the  requirements 
of  the  Eighth  Schedule  to  make  that 
essential.  The  exemptions  which  you  have 
in  the  Eighth  Schedule  would,  I imagine, 
in  theory  make  it  possible  for  you  in  a 
bad  year  to  use  some  of  your  secret  reserves 
to  cover  some  of  your  banking  expenses 
so  that  in  fact  you  would  be  showing  a 
better  profit  or  an  upward  trend  of  profit 
in  a year  which  might  be  down.  That 
seems  to  me  to  be  the  technical  position 
as  at  present.  I wonder  if  you  would  look 

at  that  one? May  I be  clear  what  the 

point  is?  Is  it,  would  the  banks  be  pre- 
pared to  undertake  that  when  their  profits 
in  year  2 were  less  than  their  profits  in 
year  1 — their  real  profits  in  each  case — 
that  they  would  not  try  to  show  in  their 
published  profits  of  year  2 a larger  figure 
than  in  year  1 merely  by  drawing  on 
hidden  reserves? 

3105.  Yes,  I do  not  think  I would  put 
it  quite  that  way.  I think  it  really,  in 
practice,  comes  down  to  a definition  of  the 
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purposes  for  which  you  might  use  your 
hidden  reserves.  If  one  accepts  the  propo- 
sition that  you  need  large  hidden  reserves 
for  the  purposes  which  you  have  men- 
tioned this  afternoon,  then  it  might  be 
possible  to  define  those  purposes  in  such 
a way  that  the  banks  would  be  required 
to  follow  their  present  practice  in  regard 
to  annual  profits.  Do  you  see  what  I 

mean? Yes,  I do  see.  But  I do  not 

want  to  find  myself  admitting  by  accident 
that  we  would  willingly  forego  the  right  to 
draw  on  our  hidden  reserves  if  necessary 
in  relation  to  the  published  profit  figure 
of  a year.  That  seems  to  me  a different 
question  from  whether,  drawing  on  them, 
we  will  ever  move  against  the  trend.  I 
sharply  distinguish  it.  I do  not  know  at 
all  what  the  experience  of  the  banks  was 
nearly  30  years  ago,  but  I should  not  be 
in  the  least  surprised  to  find  that  the 
profits  published  were  not  wholly  earned 
in  some  of  the  years  1931,  1932,  1933,  and 
that  therefore  in  fact  the  hidden  reserves 
were  drawn  upon.  But  at  the  same  time, 
I think  that  that  is  irrelevant  to  the  ques- 
tion of  whether  the  trend  is  faithfully 
shown  or  not. 

3106.  I am  very  grateful  to  you  for 
pointing  out  there  are  two  points  and  not 
one.  I think  the  point  is  also  relevant  in 
this  way.  I think  at  some  point  in  your 
memorandum  you  say  that  the  depositors 
cannot  be  harmed  by  your  exemptions 
because  you  always  understate  rather  than 
overstate.  Of  course,  if  in  a year  you  were 
to  use  your  secret  reserves  so  as  to  cover 
up  an  actual  banking  loss,  as  apart  from 
bad  debts  and  loss  on  investments,  and  if 
you  were  to  do  that  for  more  than  one 
year,  you  would  be  showing  a position 
which  w'as  rosier  than  it  was  in  fact.  I 
think  it  is  unthinkable  anyone  would  do 
that,  but  I think  under  the  present  pro- 
visions of  the  Eighth  Schedule  that  might 
be  possible.  It  is  that  point  I was  after. 

We  would  certainly  be  glad  to  include 

that  in  the  memorandum. 

. 3107.  This  afternoon  you  have  been 
giving  us  extremely  strong  reasons,  if  I 
may  say  so,  as  to  why  it  is  necessary  for 
a bank  to  have  large  secret  reserves,  and 
to  be  free  to  use  those  reserves  without 
disclosure  to  meet  exceptional  losses  such 
as  you  have  described,  on  bad  debts  and 
on  investments.  I did  not  gather  from 


what  you  were  saying  anything  like  as 
strong  arguments,  or  indeed  any  case  as 
to  why  you  should  not  disclose  the 
amounts  which  you  put  into  those 
reserves,  which  would  depend  admittedly 
on  the  amount  of  profit  that  you  make; 
presumably  in  a good  year  you  put  more 
in  and  in  a bad  year  less.  That  is  some- 
thing which  could  be  explained  and  I am 
not  quite  sure  you  have  this  afternoon 

said  very  much  on  that  subject. -I 

think  that  I should  have  to  relate  your 
second  point  to  what  I said  earlier  about 
the  size  of  the  hole  in  the  reserves  which 
particular  misfortunes  can  bring,  because 
there  are  people  who  would  from  year  to 
year  add  up  what  was  transferred  to 
hidden  reserves  and  thereby  try  to  arrive 
at  a figure  of  what  in  fact  the  hidden 
reserves  consisted  of  and  so  forth.  I 
think  then  they  would  do  sums  on  what 
the  depreciation  on  investments  might 
have  been  and  so  forth  and  you  would  find 
you  were  back  again  in  the  central  posi- 
tion. I do  not  think  this  one  cuts  loose 
from  it. 

3108.  Except  that  one  wonders  how 
much  that  would  matter.  It  would  be  at 
a much  later  date  that  they  would  do  that 
sum.  Still,  I see  your  point.  The  two  in 
some  measure  go  together.  My  final 
question  is  whether  you  have  in  mind 
anything  by  way  of  limiting  the  amount 
of  these  reserves.  What  happens  when 
you  get  up  to  the  limit?  You  have,  I 
think,  _ and  perhaps  other  banks  have, 
from  time  to  time  pulled  out  from  secret 
reserves  certain  amounts  and  put  them 
into  published  reserves.  I do  not  quite 
know  what  influences  that.  Does  the 
moment  come  when  you  say,  “ We  have 
more  than  we  need  ”,  or  how  does  that 

arise? 1 think  the  answer  to  that 

question  is  that  we  should  very  much  like 
to  be  in  the  position  in  which  we  had  to 
answer  it.  The  story  very  briefly  is  this. 
As  you  will  know,  deposits  of  the  banks 
are  roughly  three  times  up  from  before 
the  war,  perhaps  a bit  more,  because  of 
what  has  happened  to  the  currency.  At 
the  end  of  the  war  published  capital,  pub- 
lished reserves  and  hidden  reserves  were 
related  to  the  pre-war  quantum  of  deposits 
and  the  whole  history  of  the  last  15  years 
has  been  an  effort  to  get  the  shareholders’ 
money  in  the  business  into  a proper 
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trading  relationship  to  the  deposits. 
Therefore,  the  question  of  whether  or  not 
there  was  enough  and  what  you  do  if  you 
have  too  much  unfortunately  never  arises. 
I think  the  reason  why  from  time  to  time 
transfers  have  been  made  from  hidden 
reserves  to  published  reserves  (so  as  to 
enable,  for  example,  an  increase  in  the 
published  capital)  has  been  simply  that 
as  the  situation  has  gradually  improved, 
we  have  been  very  anxious  when  and  as 
we  could  to  make  our  published  capital 
and  published  reserves  stand  in  an 
improved  relation  to  our  deposits. 

3109.  Sir  George  Erskine : I should  like 
to  ask  a question  in  relation  to  the  exemp- 
tions to  the  banks.  I think  we  all  accept 
the  position,  as  our  Chairman  says,  that 
confidence  in  the  banking  system  is  a 
great  national  asset  and  we  all  accept  the 
position  that  the  great  banks  do  an 
essential  public  service.  Can  you  say  why, 
on  the  question  of  confidence,  the  Clearing 
Banks  should  be  responsible  to  no  one  but 
themselves?  Certain  other  industries,  for 
instance  the  insurance  industry,  are  re- 
quired to  make  returns  to  the  Board  of 
Trade.  I think  it  would  be  helpful  to  this 
Committee — I am  not  asking  this  on  my 
account — if  you  would  tell  us  whether  you 
in  fact  do  disclose  these  secret  provisions 

you  make  to  anyone  at  all. The  answer 

is  that  we  do  not  disclose  them  to  anyone 
who  might  be  said  to  be  in  control  of  us. 
We  do  disclose  them  wholly  to  two  sets  of 
persons.  Those  two  sets  of  persons  are 
our  auditors  in  the  first  place,  and  the 
Inland  Revenue  in  the  second  place;  for 
the  purposes  of  the  audit  of  the  books; 
for  the  purposes  of  the  assessment  of  tax, 
everything  is  known  to  those  two  sets  of 
persons. 

3110.  Mr.  Bingen:  As  we  all  know,  the 
supervision  of  companies  rests  with  the 
Board  of  Trade  to  see  that  they  are 
properly  administered  in  accordance  with 
the  Companies  Act,  etc.  In  the  second 
place  you  have  got  the  Stock  Exchange 
which  has  some  control  over  issues  which 
are  quoted.  Then  you.  Sir,  made  a passing 
reference  to  the  Securities  and  Exchange 
Commission  and  obviously,  in  another 
capacity,  you  must  be  very  well  versed  in 
U.S.A.  affairs.  I wonder  whether  you  or 
your  colleagues  have  any  view  as  to 
whether  there  is  a need  in  this  country  for 


a state  institution  responsible  for  general 
supervision  of  the  control  of  companies, 
whether  their  shares  are  quoted  or  other- 
wise; in  other  words,  are  the  banks 
generally  satisfied  with  the  Board  of  Trade 
and  the  Stock  Exchange  as  the  two  bodies, 
or  do  you  think  with  the  modern  com- 
plexity of  companies  and  modern  condi- 
tions that  anything  more  is  required  ? 

This  is  not  a question  to  which  I have  an 
answer,  so  to  speak,  already  given  to  me 
by  the  Committee  of  Clearing  Bankers, 
so  that  I am  just  thinking  about  what  I 
can  say  not  merely  truthfully  but  also 
which  they  would  support.  I think  that 
they  would  relate  the  question  that  you 
have  asked  to  what  we  say  in  the  earlier 
part  of  our  paper,  which  is  that  generally 
speaking  we  think  that  the  existing  system 
of  things  and  methods  of  control  work 
and  work  well.  But  I think  I could  add 
this,  that  the  major  premise  or  basic 
attitude  which  we  have  tried  to  express  in 
our  written  evidence  is  that  the  great 
majority  of  companies  are  in  fact  honour- 
ably and  reasonably  conducted,  and  that 
we  rather  hope  that  they  will  not  be 
unduly  burdened  by  statutory  regulation 
which  is  designed  to  deal  not  with  them 
but  with  the  few.  And  while  this  takes  me 
outside  the  field  of  my  knowledge,  we 
would  rather  the  few  were  caught  up  by 
legislation  which  deals  with  fraud  or 
something  of  that  sort,  rather  than  by 
fresh  regulations,  resulting  no  doubt,  in 
the  end  in  forms  and  written  work  in 
great  quantity  which  all  have  to  do  just 
in  case  the  few  sin.  This  is  really  why  we 
comment  at  various  stages  of  our  written 
submission  on  the  problem  which  is 
always  present,  that  having  a man  who 
tends  to  sin,  the  ways  of  evasion  are 
relatively  easy  if  he  is  determined.  So 
that  these  are  really  the  grounds  I think 
why  we  would  prefer  something  like  the 
existing  system  which  I think  works  well, 
and  look  for  protection  in  picking  up 
people  through  the  laws  dealing  with 
fraud. 

3111.  Mr.  Althaus:  You  stated  that  all 
your  transactions  in  gilt-edged  securities 
were  in  effect  done  by  the  Government 

broker. 1 did  not  say  that  quite.  I 

said  that  very  often  what  the  banks  found 
themselves  doing  was  dealing  in  sums  of 
£5  million  to  £10  million,  and  that  when 
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that  was  so  we  were  more  likely  to  be 
dealing  with  the  Government  broker.  But 
I would  not  wish  to  be  understood  as 
saying  that  if,  for  example,  somebody 
came  along  to  us  and  said,  “ Can  you  sell 
us  half  a million  or  a million?  ”,  that  we 
did  not  deal  in  the  market.  In  that  case, 
we  would  be  dealing  in  the  market  with 
somebody  who  wants  to  buy. 

3112.  I W'as  really  going  to  take  it 
further  than  that.  In  fact,  no  one  doubts 
the  policy  and  day-to-day  actions  of 
Government  Departments  are  of  prime 
importance,  but  there  are  in  fact  many 
other  dealers,  insurance  companies,  large 
industrial  companies,  pension  funds  and 
funds  of  that  kind,  exchanging  or  buying 
or  selling  very  large  amounts  of  stock 
from  day  to  day;  and  although  it  is 
probable  that  all  those  transactions  will 
still  be  a matter  of  great  interest  in  official 
quarters,  it  is  also  equally  likely,  and  I 
think  it  would  be  the  experience  of  some 
of  your  colleagues,  that  the  great  bulk  of 
it  is  in  fact  effected  through  the  ordinary 
course  of  supply  and  demand  in  the  market 
in  which  the  market  itself  takes  its  element 
of  risk.  You  did  not  stress  it  and  it  is 
not  really  material  to  the  argument,  but  I 
think  you  might  be  doing  a little  bit  less 

than  justice  to  the  market  machinery. 

If  I was,  then  I apologise.  It  is  of  course 
perfectly  true  that  a great  volume  of 
transactions  is  going  on  through  the 
market  all  the  time.  What  I had  in  mind 
was  when  we  really  wanted  to  sell  we 
usually  wanted  to  sell  quite  a lot  quite 
quickly,  and  then  the  situation  which  I 
have  described  is  in  fact  the  one  which  is 
much  more  often  than  not  likely  to  arise, 


because  I think  the  digestive  organs  of  the 
market  are  not  always  equal  to  it.  This 
may  of  course  be  partly  due  to  the  fact 
that  when  bank  A is  selling,  bank  B is 
selling  too.  I did  not  wish  to  infer  there 
was  not  a market,  but  I think  there  is  a 
limit  to  how  much  it  can  take  on  board. 

3113.  I have  one  question  for  Mr. 
Thornton.  This  arises  out  of  section 
50(5).  I am  not  quite  sure  whether  it 
comes  within  our  province  of  inquiry  but 
I think  it  is  an  important  point  to  make 
and  to  go  on  the  record.  You  wish  the 
period  of  irrevocability  of  applications  to 
be  extended  and  therefore  I take  it  you 
regard  this  as  an  essential  part  of  the 
machinery  of  issues.  There  are  many 
issues,  big  ones,  which  are  made  not  under 
the  Companies  Act  but  under  the  pro- 
vision, among  others,  of  the  Local  Govern- 
ment Act,  1933, 1 think,  in  which  applica- 
tions can  be  withdrawn  at  any  time  up  to 
the  posting  of  the  allotment  letters.  Has 
that  been  your  experience  or  are  you  aware 

of  such  a situation? Mr.  Thornton:  I 

am  afraid  we  are  not. 

3114.  But  if  it  were  so,  you  would 
welcome,  if  it  were  possible,  the  bringing 

of  all  issues  on  the  same  footing? We 

certainly  would  like  to  see  them  all  in  line 
with  the  Companies  Act. 

Chairman:  Those  are  all  the  questions 
anyone  wants  to  ask  you  and  it  only 
remains  for  me  to  say  how  very  grateful 
we  are  to  you  for  the  valuable  help  you 
have  given  us  this  afternoon.  Thank  you 

very  much  indeed. Sir  Oliver  Franks: 

Thank  you.  Sir,  for  the  courtesy  with 
which  you  have  listened  to  us. 


{The  witnesses  withdrew ) 


Mr.  J.  H.  Gunlake,  Mr.  F.  M.  Redington,  and  Mr.  R.  E.  Beard, 
called  and  examined 


3115.  Chairman:  Good  evening,  gentle- 
men. We  are  very  much  obliged  to  you 
for  your  memorandum  of  evidence  and 
for  coming  to  help  us  this  evening.  For 
the  purposes  of  our  record,  if  I might  get 
your  names,  and  so  on,  right:  you,  I 
understand,  Mr.  Gunlake,  are  the  Presi- 
dent of  the  Institute  of  Actuaries;  you 
Mr.  Redington,  are  the  immediate  Past 


President;  and  you,  Mr.  Beard,  are  an 
Honorary  Secretary  of  the  Institute.  That 
is  right,  is  it? Mr.  Gunlake:  Yes,  Sir. 

Chairman:  As  the  field  in  which  we 
shall  ask  you  questions  is  very  largely 
one  of  accountancy,  I will  ask  Mr.  Lawson 
to  put  the  questions  on  behalf  of  the 
Committee. 
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3116.  Mr.  Lawson:  Your  memorandum 
is  headed  “ Disclosure  of  Reserves  of  Life 
Assurance  Offices  ” and  seems  throughout 
to  deal  with  that  subject.  My  first 
question  is  whether  you  have  any  views  to 
give  us  about  the  exemption  provisions 
as  they  relate  to  other  types  of  insurance 

business  ? No,  Sir,  -I  think  not.  This 

gives  me  the  opportunity  of  saying  some- 
thing that  should  be  said.  As  the  Com- 
mittee knows,  shipping  companies,  banks 
and  discount  houses  are  bracketed  with 
insurance  companies  in  the  matter  of 
exemptions.  It  is  not  for  us  to  say  any- 
thing at  all  about  the  case  of  those  other 
classes  of  company.  That  is  not  to  say 
that  we  do  not  thank  they  have  a good 
case.  We  just  do  not  know.  As  far  as 
insurance  itself  is  concerned,  we  are  pro- 
fessionally concerned  only  with  life  assur- 
ance. It  is  the  case  that  a number  of 
members  of  our  profession  hold  general 
managerships,  secretaryships,  and  so  on, 
and  in  that  capacity  they  are  concerned 
with  non-life  business.  But  that  is  in 
their  administrative  capacity,  not  their 
professional  capacity,  and  it  is  not  for  us 
to  say  anything  in  that  field. 

3117.  I see.  So  we  must  take  it  that 
your  evidence  relates  only  to  life  offices? 
Yes. 

3118.  The  provisions  regarding  exemp- 

tion are,  as  you  know,  rather  complicated. 
The  wording  of  the  Eighth  Schedule  is 
complicated.  Am  I right  in  thinking  that 
the  main  exemptions — I will  list  them  and 
see  whether  I have  got  them  right — are, 
first,  from  the  requirement  to  show 
reserves,  provisions  and  liabilities  separ- 
ately?  Yes,  As  you  say,  these  exemp- 

tions are  rather  intricate.  Our  memo- 
randum deals  more  particularly  with  the 
question  of  market  value  of  assets,  but 
there  are,  as  you  say,  other  exemptions 
involved. 

3119.  I could,  perhaps,  short-circuit  it. 
I realise  that  you  deal  almost  entirely  with 
the  exemption  as  regards  value  of  invest- 
ments. Am  I to  take  it  that  as  far  as  life 
offices  are  concerned,  you  do  not  see  any 
need  for  any  of  the  other  exemptions,  such 

as  they  may  be  ? 1 think  we  would  be 

willing  to  answer  questions  on  the  other 
exemptions  if  that  would  be  your  wish. 


3120.  The  first  exemption,  which  I have 
just  described,  does  not  affect  the  market 
value  of  investments.  I do  not  know 
whether  any  of  the  life  offices  have  pro- 
visions against  the  value  of  investments 
which  are  included  in  the  liabilities  without 
disclosure,  whether  anything  of  that  sort 

arises  or  not  ? May  I just  mention  that 

I am  myself  in  private  consulting  practice 
and  I am  not  connected  with  the  life 
business  at  all.  I understand  the  principles 
involved,  but  I am  not  so  well  versed  in 
details  as  my  two  colleagues.  May  they 
take  some  of  the  questions  ? 

Chairman  : By  all  means. Mr. 

Redington:  The  exact  nature  of  any  par- 
ticular reserve,  or  where  it  is,  is  difficult  to 
answer.  For  example,  as  the  market  rate 
of  interest  changes,  the  values  of  the 
liabilities  may  be  strong  one  day  and, 
possibly,  weak  the  next  day.  Vice  versa, 
the  value  of  the  assets  may  be  strong  one 
day  and  weak  the  next. 

3121.  Mr.  Lawson:  I see  that.  One 
realises  the  difficulty  of  assessing  the 
present  value  of  the  liabilities  of  a life 
office.  That  is  an  actuarial  calculation 
which  the  actuary  does,  taking,  I under- 
stand, whatever  rate  of  interest  seems 
appropriate  at  the  time.  He  makes  the 
calculation  after  allowing  for  other  factors 
and  he  arrives  at  a figure  which  is  the  value 
of  the  liabilities,  in  his  assessment,  at  that 
particular  moment  of  time.  If  he  does 
that  to  the  best  of  his  ability  in  a fair  way 
and  puts  that  figure  in  a balance  sheet,  I 
suppose  that  that  would  be  the  true  and 
fair  view  of  the  situation  and  that  you  do 
not  need  any  exemption  as  regards  that. 
The  only  exemption  that  arises  is  that 
having  arrived  at  what  might  be  regarded 
as  the  present  fair  value,  he  then  adds 
something  on,  either  to  be  over-cautious 
or  to  have  some  particular  reserve  for 
some  purpose  up  his  sleeve.  Is  that  done 

or  not?  Is  it  necessary  to  do  that? 

In  the  valuation  of  the  liabilities,  the 
actuary  states  the  basis  he  has  used.  That 
may  contain  a reserve.  It  may  be  a strong 
basis.  The  other  point  I would  make  is 
that  it  may  be  strong  one  day  and  weak  the 
next. 

Mr.  Gunlake:  May  I take  one  point 
which  you  mentioned?  You  referred  to 
the  calculation  of  the  liabilities  and 
entering  them  in  the  balance  sheet.  That, 
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of  course,  does  not  happen  at  all.  The 
balance  sheet  of  the  life  office  is,  I should 
have  thought,  unique  in  this  respect.  On 
the  right-hand  side  there  are  assets,  as 
there  always  are.  On  the  left-hand  side 
there  may  be  one  or  two  specific  liabilities 
— sundry  creditors,  and  so  on — but  the 
main  item  on  the  left-hand  side  is  the 
amount  of  the  life  assurance  fund  as  shown 
in  the  revenue  account.  That  of  itself 
tells  you  absolutely  nothing  whatever 
about  the  assessment  of  the  liabilities  of 
the  office  in  the  actuarial  sense.  That  is  a 
completely  separate  exercise  which  is  done 
under  the  provisions  of  the  special  legis- 
lation affecting  life  offices  and  the  results 
of  which  are  set  out  in  very  great  detail 
in  the  returns  which  are  made  to  the 
Board  of  Trade  under  the  special  life 
assurance  companies’  Acts. 

3122.  I appreciate  that,  and  that  is  set 
out  in  the  annual  accounts  of  most 
insurance  companies.  Assuming  that  it  is 
accurately  set  out,  that,  one  would 
imagine,  would  be  in  accordance  with  the 
provisions  of  the  Companies  Act,  even  if 
there  was  no  particular  exemption  for 

insurance  companies? Mr.  Redington'. 

I think  you  are  asking  whether  there  are 
any  unspecified  hidden  reserves  in  the 
liabilities.  I would  say  that  most  offices 
do  not  have  much.  They  state  the  valua- 
tion basis,  and  every  fifth  year  they  pro- 
duce all  the  data  and  you  can  reproduce 
the  valuation  of  the  liabilities  fairly  well. 
There  may  be  minor  amounts  within  those 
reserves  which  the  actuary  may  use  to 
avoid  minor  disturbances  which,  he  may 
feel,  would  improperly  disturb  the  surplus. 
The  valuation  of  the  liabilities  of  life 
offices  is  a very  complicated  business. 
Suppose  that  the  actuary  changes  the 
mortality  basis  for  a minor  table.  It 
may  involve  a strain  of,  say,  £50,000.  He 
may  say,  “ That  is  not  a figure  for  this 
year’s  surplus.”.  He  may  take  that  small 
amount  out  of  an  inner  reserve  to  avoid 
an  unnatural  disturbance  of  the  surplus. 
By  and  large,  however,  there  is  not  much 
on  the  liabilities  side.  The  statement  by 
the  actuary  of  what  he  has  done  is  fairly 
well  the  whole  of  the  story  for  most 
offices.  Does  that  answer  your  question? 

3123.  Yes,  I think  that  answers  my 
question.  It  was  what  I was  hoping  you 
would  say.  On  that  answer,  it  seems  that 


as  far  as  this  first  point  I have  put  to  you 
is  concerned,  no  great  harm  would  be  done 
to  insurance  companies  if  that  particular 
exemption  was  withdrawn:  that  is  to  say, 
the  exemption  which  enables  you  not  to- 
distinguish  between  liabilities,  reserves  and 

provisions. Mr.  Gunlake : It  is  not 

general  to  make  an  annual  valuation. 
You  mentioned  that  you  thought  it  was 
customary  for  a summary  of  the  actuary’s 
valuation  to  appear  in  the  balance  sheet. 

I should  have  thought  that  it  was  not  so. 

3124.  It  is  done  every  five  years? 

Every  five  years  is  the  common  practice, 
yes.  May  I draw  your  attention  to  the 
Fourth  Schedule  of  the  regulations  pre- 
scribed by  the  Insurance  Companies  Act, 
1958,  under  which  the  actuary  broadly 
must  do  three  things.  He  has  to  give  a 
mass  of  detail  about  the  contracts  which 
he  is  valuing.  He  then  also  has  to  state 
in  considerable  detail  the  basis  upon 
which  he  has  effected  the  valuation:  that 
is  to  say,  the  mortality  table  he  has 
assumed,  the  rate  of  interest  he  has 
assumed,  and  so  on.  Then,  he  has  to  give 
all  the  results  of  his  calculations  in  the 
form  of  a schedule,  which  is  given  in  the 
regulations.  In  that  schedule,  there  is  an 
item  right  at  the  end  which  says  “Adjust- 
ments, if  any,  to  be  separately  specified.”. 
So  that  if,  when  the  actuary  has  made  his 
calculations  on  a specific  mortality  and 
interest  basis,  there  are  then  any  adjust- 
ments to  be  made,  the  words  here  require 
them  to  be  separately  specified  in  the 
Board  of  Trade  returns;  so  that  if  there 
are  special  reserves,  that  is  where  they 
would  normally  appear. 

3125.  They  are  publicised  in  any  case, 

because  the  returns  to  the  Board  of  Trade 
are  open  to  inspection,  are  they  not,  so 
that  these  facts  become  known?  The 
point  I am  after  is  whether  there  really  is 
any  advantage  to  the  insurance  companies 
in  having  this  particular  exemption, 
namely,  that  they  need  not  distinguish 
between  reserves,  provisions  and  liabilities. 
What  both  of  you  have  told  me  leads  one 
to  think  that  there  is  no  particular  advan- 
tage in  it  because  of  the  fact  that  they  are 
disclosed  in  the  Board  of  Trade  return 
and  in  the  company’s  accounts,  if  not 
every  year,  at  least  at  the  three-year  or 
five-year  actuarial  valuations  ? 1 recall 
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a case  of  a life  office  to  which  I am  con- 
sultant where,  at  a recent  valuation,  I 
included  a special  reserve  for  fluctuation 
of  claims  for  a particular  technical  reason. 
That  was  shown  in  the  Board  of  Trade 
returns,  but  the  valuation  is  not  made 
every  year.  Had  you  in  mind  that  the 
balance  sheet  might  include  a footnote 
saying,  “At  his  last  valuation,  made  on 
such  and  such  a date,  the  actuary  included 
an  additional  reserve,  say,  for  claims 
fluctuation  ” ? 

3126.  I have  not  thought  it  out.  I 
suppose  that  if  you  did  it  at  the  time,  in 
the  year  in  which  he  made  the  valuation, 

that  would  suffice? The  point  I am 

making  is  that  the  exemption  to  which 
you  are  referring  relates  to  annual 
accounts,  whereas  the  normal  actuarial 
valuation  is  not  annual. 

3127.  I see  that  point,  but  I think 

that  that  could  be  overcome. Mr. 

Redington:  Rather  than  say  that  this  was 
not  necessary,  I would  agree  that  it  is  not 
a major  issue.  A full  description  of  an 
actuarial  valuation  might  take  20  or  30 
pages,  and  most  people  would  not  be 
interested  in  it.  There  are  a lot  of  tech- 
nical problems.  There  are  a number  of 
contracts  with  an  option.  How  does  one 
value  an  option?  The  actuary,  knowing 
these  things  and  the  intimate  details  of 
thousands — even  millions — of  policies, 
must  allow  for  all  these  little  things.  He 
cannot  explain  them  all.  The  general 
position  we  are  in  at  the  moment  is  very 
convenient  and  I do  not  think  there  is  a 
major  issue  in  this  part  of  the  problem, 
either  on  your  side  or  on  ours. 

3128.  I see.  Thank  you  very  much. 
The  next  one  is  the  exemption,  which 
follows  on  the  previous  one,  from  the 
requirement  to  show  the  amounts  trans- 
ferred from  profits  to  provisions  and 
reserves.  There  again,  you  do  not  indicate 
in  your  memorandum  that  there  is  any 
need  to  retain  that  exemption.  I imagine 
that  it  is  not  the  custom  of  an  insurance 
company,  is  it,  to  make  substantial  trans- 
fers out  of  its  income  to  secret  reserves  ? 

■ 1 think  not.  There  is  the  minor  point 

which  I have  already  made  about  a minor 
value  change.  You  are  not  including 
here  the  position  in  relation  to  profits  on 
realisations  of  investments,  are  you? 


3129.  I am  coming  to  that  under  the 

investment  problem,  I will  clear  the  other 
points  first,  if  I may.  The  next  one  is  the 
exemption  from  the  requirement  to  show 
the  cost  or  valuation,  and  depreciation  of 
fixed  assets.  I do  not  know  whether  any 
life  offices  take  advantage  of  that  exemp- 
tion or  not,  but  there  cannot  be  much  in 
that  point,  can  there? No. 

3130.  Then,  there  is  the  question  of 
taxation.  That  is  a little  complicated  with 
insurance  companies,  but  do  they,  in  fact, 
show  the  amount  that  they  have  provided 
for  taxation  in  the  same  way  as  other 

companies  ? 1 think  the  practice  differs. 

They  put  something  in,  yes. 

3131.  The  ordinary  provision  of  the 
Companies  Act  is  that  you  should  show 
the  amount  you  have  set  aside  for  Income 
Tax,  Profits  Tax,  and  so  on.  Is  there  any 
need  for  insurance  companies  to  be 

exempted  from  that  requirement? 

Again,  it  is  a fairly  minor  issue.  The 
practice  of  the  offices  differs.  Whether 
the  differences  are  wise,  I would  rather 
not  comment;  it  is  really  a life  office 
question  and  not  a professional  one.  It 
is  small  compared  with  the  big  profes- 
sional issue,  but  it  is  part  of  the  problem. 

3132.  I come,  then,  to  the  main  point 

of  your  memorandum  and  one  which  we 
have  also  discussed  this  morning  with  the 
British  Insurance  Association:  that  is,  the 
question  of  the  valuation  of  the  assets,  in 
particular  the  valuation  of  investments. 
The  exemption  which,  I understand,  the 
life  offices  wish  to  continue  to  have  is 
exemption  from  the  provision  which  re- 
quires a company  to  state  the  market 
value  of  its  investments — that  is  the  first 
point — and,  secondly,  from  the  require- 
ment that  amounts  transferred  from 
reserves  to  write  down  the  value  of  invest- 
ments should  be  disclosed.  It  is  the  point 
you  were  on  just  now.  If  they  make  a 
realised  profit  on  investment,  I understand 
that  the  insurance  companies  want  to  be 
able  to  write  down  other  investments  by 
the  amount  of  that  profit  so  as  to  create 
a situation  which  would  cover  any  decline 
in  the  market  value  of  investments.  That 
is  really  your  view  too,  is  it  not? Yes. 

3133.  Let  us  pursue  that  a little  further. 
In  reading  your  memorandum,  I was 
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impressed  with  the  views  which  you  have 
put  forward  about  the  non-disclosure  of 
the  market  value  of  redeemable  securities, 
because  one  can  understand  that  the 
actuary  takes  the  rate  of  interest  into 
account  in  assessing  the  amount  of  liabili- 
ties and  he  takes  into  account  the  earnings 
which  are  likely  to  be  derived  from  the 
investment;  and  provided  the  investments 
are  redeemable  at  dates  which  fit  in  fairly 
well  with  the  obligations  under  the  com- 
pany’s policies,  the  present  market  value 
is  of  very  little  consequence.  I see  that. 
But  you  go  rather  far.  You  say  that  it 
would  be  harmful  and  misleading.  I am 
wondering  whether  that  is  not  over-stating 
it.  Would  it  be  positively  misleading,  do 
you  think,  to  give  the  figure  of  present 

market  value? Mr.  Gunlake : You  are 

speaking  of  redeemable  securities,  are 
you? 

3134.  Yes,  I am  at  the  moment. 1 

think  our  view  is  that  it  would  be.  We 
cannot  separate  assets  and  liabilities.  They 
are  all  part  of  the  picture  we  are  trying  to 
see.  Moreover,  we  cannot  isolate  a 
particular  valuation.  It  is  one  of  a long 
series  of  planned  exercises.  That  is  the 
way  -we  would  look  at  it. 

3135.  But,  of  course,  pension  funds  do 
as  a rule  give  the  market  value,  do  they 

not? Yes.  This  is  something  I have 

had  a great  deal  to  do  with  in  my  practice. 
It  is  very  common  form  for  them  to  state 
the  market  values.  One  wonders,  of 
course,  what  kind  of  pressure  might  con- 
ceivably arise  as  a result  of  that. 

3136.  Have  you  any  experience  of 
pressures  of  one  kind  or  another  arising, 
or  disquiet  or  disturbance  caused  in  any 

way  as  a result  of  that  practice? No 

disturbances  have  reached  my  desk,  but  I 
have  heard  of  claims  from  staff's.  At 
least,  comments  have  been  made  and 
questions  have  been  asked  as  to  whether 
benefits  could  not  be  increased,  perhaps 
substantially,  because  of  this  ephemeral 
market  position. 

3137.  Yes,  where  the  market  value  is 

higher;  if  the  market  value  were  lower, 
would  it  cause  any  uneasiness? No- 

body seems  to  think  about  the  possibility 
of  depreciation  nowadays. 

3138.  Mr.  Bingen : I do  not  agree  for 
one  moment.  Surely,  when  you  are 


dealing  with  pension  funds,  do  you  not 
normally  find  that  intended  beneficiaries 
are  prepared  to  wait  for  the  next  quin- 
quennial valuation? This  is  an  infla- 

tionary period,  and  some  pensioners  are 
suffering  considerably.  I would  say  that 
there  is  a good  deal  of  eagerness  for 
increased  pensions  in  present  conditions. 

3 1 39.  Surely,  it  must  depend  on  whether 
you  can  afford  to  pay  them  from  the 
solvency  of  the  fund  and  the  actuarial 
valuation  of  the  fund  quite  independently 

of  the  market  value? Yes;  but  the 

publication  of  a market  value  figure  in 
between  two  valuation  times,  if  it  is  very 
much  above  the  book  value,  can  cause 
questions  to  be  asked.  People  are  not 
always  willing  to  wait  until  the  next 
valuation  comes  round. 

3140.  Mr.  Lawson : They  could  always 

be  given  the  answer  that  they  had  to  wait 
for  the  next  quinquennial  valuation.  No 
trustee  pension  fund  could  agree  to  a 
change  in  benefits  before  a quinquennial 
valuation. Normally,  change  is  ex- 

pressly prohibited  without  the  actuary’s 
agreement. 

Mr.  Redington : I would  think  that  the 
parallel  of  the  pension  fund  is  not  all  that 
close.  The  early  history  of  life  assurance 
and  the  history  in  many  other  countries  is 
full  of  the  wrecks  of  companies  which  have 
anticipated  the  future.  The  pressure — I 
will  not  say  from  any  particular  quarter 
— to  benefit  the  present  at  the  expense  of 
the  future  is  always  present.  The  core  of 
the  actuary’s  professional  job  is  to  protect 
the  future  against  the  claims  of  the  present. 
With  premiums  paid  in  advance  and  bene- 
fits payable  20  or  30  years  ahead,  including 
provision  for  proper  emergence  of  bonus, 
it  is  so  easy  to  capitalise  future  events  into 
a present  figure  which  can  be  spent  now, 
on  bonus  or  dividend.  The  actuary’s  job 
is  to  protect  against  that,  letting  the 
income  and  outgoings  move  slowly  in 
parallel.  Any  figure  which  capitalises, 
such  as  the  market  value  of  the  assets, 
is  running  in  a way  counter  to  the 
essential  professional  job. 

3141.  I think  I see  that.  I see  the 
reason.  I am  not  trying  to  put  this  higher 
than  to  ask  whether  there  would  really  be 
any  harm  in  its  disclosure.  What  harm 
would  it  do  ? I am  not  suggesting  that  it- 
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would  be  any  great  advantage  either  to 
policyholders  or  to  shareholders,  but 
would  it  do  harm  if  insurance  companies 
in  this  respect  were  brought  on  the  same 
basis  as  other  companies.  I think  you 
feel  that  it  would  be  harmful  because  of 
these  pressures  which  build  up  ? Yes. 

Mr.  Gunlake : I have  no  doubt  of  it. 
The  financial  journals  would  make  un- 
inspired comments  on  this.  The  only  way 
they  could  properly  comment  on  it  would 
be  to  examine  simultaneously  the  Board 
of  Trade  returns  containing  the  actuary’s 
valuation.  In  all  my  experience,  I have 
never  known  a financial  journalist  to  do 
that. 

Mr.  Redington:  It  is  significant  that  in 
all  the  suggestions  for  the  publication  of 
the  market  value  of  assets,  you  can  hardly 
find  a word  about  liabilities,  whereas  the 
two  are  indistinguishable.  The  two  have 
to  be  taken  together.  I have  no  doubt 
that  the  public  would  take  the  market 
value  of  the  assets  as  a relevant  important 
fact.  In  all  the  articles  I have  read  saying 
that  we  should  publish,  the  intention  is  to 
judge  the  company  by  the  market  value 
of  the  assets.  Even  we  as  actuaries  cannot 
do  that. 

Mr.  Gunlake:  May  I give  an  illustration 
which  is  well  within  my  memory  and,  I 
have  no  doubt,  well  within  the  memory 
of  members  of  the  Committee.  Many 
years  ago  the  position  of  a large  Domin- 
nion  insurance  company  was  called  into 
question.  This  was  at  a time  of  deprecia- 
tion. I am  old  enough  to  remember  such 
times.  This  created  so  much  disturbance 
that  it  went  right  up  to  the  policitical  level. 
Indeed,  the  Prime  Minister  himself  inter- 
vened. I remember  the  judgment  he  gave 
on  that  occasion:  that  in  his  view,  the 
company  was  as  solvent  as  such  a com- 
pany needed  to  be.  That  was  a master- 
piece of  drafting.  But  it  was  all  complete 
nonsense.  There  was  no  real  doubt  about 
the  solvency  of  the  company.  Today,  it 
is  flourishing  as  well  as  its  fellows  are. 
That  is  the  sort  of  thing  that  can  arise  and 
causes  us  concern.  It  was  unnecessary 
and  created  a complete  storm  in  a teacup, 
and  a grave  storm  it  was. 

3142.  Mr.  Watson:  It  led  to  legislation 
to  restrict  the  amount  of  ordinary  shares 
that  insurance  companies  might  hold. 


But  was  that  in  the  interest  of  policy- 
holders? 

3143.  Mr.  Lawson:  May  we  follow  on 

to  the  question  of  ordinary  shares?  I 
fully  understand  your  argument  about 
redeemable  Government  securities  in  that 
that  is  a matter  of  a rate  of  interest  and 
the  rate  of  interest  is  linked  to  the  rate  of 
interest  which  the  actuary  takes  in  assess- 
ing the  liabilities.  I think  I am  clear  about 
that.  But  we  have  the  position,  have  we 
not,  that  the  managers  of  an  insurance 
company  or  a life  fund  have  a free  choice. 
They  can  invest  in  redeemable  Govern- 
ment securities,  they  can  invest  in  irre- 
deemable Government  securities  or  in 
first-class  preference  shares  or  something 
of  that  kind,  or  they  can  invest  in  ordinary- 
shares.  As  far  as  those  last  two  categories 
are  concerned,  it  is  not  a question  of 
matching  dates  and  of  seeing  at  what  date: 
you  need  your  money  in  the  future.  The1 
question  is  there,  is  it  not,  whether  the 
income  that  you  will  get  over  a period  of 
years  will  be  higher  by  investing  in  one 
type  of  security  rather  than  another.  I 
wonder  whether,  in  those  cases,  the  market 
value  is  not  of  some  interest  to  share- 
holders in  assessing  whether  the  manage- 
ment have  exercised  their  discretion  wisely 
or  whether  they  have  chosen  a good 
moment  to  go  into  equities  or  not.  Is  not 
that  the  type  of  information  that  a share- 
holder is  entitled  to  have? 1 think  it 

would  hardly  help  shareholders  since,  as 
I am  sure  you  know,  the  shareholders’ 
interest  in  the  life  fund  as  a rule  is  a small 
percentage,  if  it  is  anything.  There  are 
some  mutual  offices  which  have  no  share- 
holders. In  the  majority  of  offices,  the 
shareholders  are  interested  in  the  surplus 
only  to  the  extent  of  one-tenth;  that  is  a 
common  arrangement. 

3144.  Is  it  not  also  of  interest  to  policy- 

holders in  so  far  as  they  participate  in 
profits?  Surely,  if  you  invest  in,  say, 
equities  and  you  are  lucky  in  your  choice 
of  securities  and  of  timing  of  investment 
so  that  they  double  or  treble  in  value  and 
double  their  dividends,  is  not  that  a point 
of  interest  to  the  participating  policy- 
holders as  well  as  to  shareholders? It 

is  not  the  capital  position  which  should 
matter.  It  is  the  income  which  matters. 
If  the  market  value  of  an  equity  doubles, 
that  may  be  due  only  in  part  to  an 
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increased  dividend  which  you  have  already 
had  as  compared  with  the  situation  when 
it  was  bought.  That  will,  in  fact,  haye 
emerged  to  the  benefit  of  policyholders  in 
the  form  of  part  of  the  surplus  disclosed 
by  the  valuation.  A substantial  part  of  the 
appreciation  of  equities  is  an  expectation 
on  the  part  of  the  jobbers  of  future 
favours  to  come,  of  further  increases  of 
dividend.  If  that  happens,  well  and  good ; 
they  will  flow  in  in  the  form  of  increased 
dividends  for  the  benefit  of  the  policy- 
holders, and  shareholders  to  the  extent  to 
which  they  are  entitled  to  benefit. 

3145.  Your  answer  is  that  the  policy- 
holder is  interested  in  income  and  that 
sooner  or  later  this  higher  value  is  reflected 
in  income,  and  that  that  is  the  only  thing 
in  which  he  really  should  be  interested, 
so  that  he  should  judge  the  effectiveness 
of  the  management  by  the  increases  in  the 

income? 1 cannot  put  it  any  better 

than  Mr.  Redington  put  it.  The  enhanced 
value  might  well  be  no  more  than  a 
capitalisation  of  future  profits.  To  throw 
it  all  away  in  one  go  would  be  something 
that  we  have  spent  100  years  of  profes- 
sional life  to  try  to  avoid  doing. 

3146.  I do  not  suppose  that  your  share- 
holders would  throw  it  away  all  in  one  go 
even  if  it  were  disclosed.  I am  directing 
my  question  to  whether  the  fact  should 
be  stated  rather  than  to  whether  they 

should  have  much  say  in  it. Mr. 

Redington : Towards  the  end  of  the  memo- 
randum, we  have  said  that  perhaps  more 
information  under  the  insurance  com- 
panies legislation  might  be  appropriate. 

3147.  Could  you  amplify  that?  What 

sort  of  points  have  you  in  mind? In 

essence,  we  fight  against  capitalisation, 
but  information  about  income  and  out- 
goings is  more  proper  and  more  restrained 
and  more  useful.  In  drafting  that,  the 
Council  had  in  mind  that  the  information 
about  the  assets  is  rather  thin.  When  we 
examine  each  other’s  affairs,  which  we  do 
out  of  curiosity  and  without  any  inside 
information,  we  get  on  very  well  without 
the  market  values.  But  there  is  a weak 
spot.  We  do  not  know  the  length  of  term 
of  the  assets.  In  the  fifth  schedule  of  the 
return  to  the  Board  of  Trade,  an  office 
sets  out  its  liabilities  in  detail.  They  may 
be  very  long-dated.  We  cannot  know 


whether  its  assets  are  very  short-dated. 
A serious  unmatched  position  could  be  a 
danger  or  vice  versa.  Some  spread  of  the 
assets  according  to  term  would  t>e  a useful 
piece  of  information.  It  would  t>e  a matter 
for  discussion  what  was  shown  on  each 
line  of  the  schedule  in  terms  of  future 
years — five-year  stocks,  ten-  and  fifteen- 
year  stocks,  what  information  was  shown 
on  each  line,  book  value,  income,  current 
income,  and  so  on.  Information  about 
the  income  and  its  length  of  term  is  rele- 
vant. Capitalisation  of  it  is  dangerous. 

Mr.  Gunlake:  I am  glad  the  point  has 
been  raised.  We  are  anxious  that  the 
Committee  should  not  feel  that  the  burden 
of  our  evidence  is  to  pursue  obscurantism 
for  its  own  sake.  On  the  contrary,  for 
90  years,  since  1870,  we  as  a profession 
have  been  giving  a vast  amount  of  infor- 
mation about  our  main  professional  work, 
which  is  the  valuation  of  liabilities,  to  an 
extent  which  is  not  matched  in  any  other 
profession.  There  is  only  the  reverse  of 
obscurantism  on  that  side.  Ou.r  submis- 
sion is  that  if  further  information  is 
desirable  on  the  assets  side,  it  would  be 
far  better  if  it  were  done  through  the 
special  legislation  affecting  insurance  com- 
panies rather  than  through  the  general 
provisions  of  the  Companies  Acts. 

3148.  What  I am  trying  to  get  at  is  this. 
If  you  are  going  to  put  additional  informa- 
tion into  these  returns  to  the  Board  of 
Trade,  which  are  published,  it  leads  to  the 
question  as  to  whether  you  need  refrain 
or  be  exempt  from  giving  similar  informa- 
tion under  the  Companies  Act  insofar 
as  it  is  the  type  of  information  which  is 
given  by  companies  generally.  Companies 
are  not  required  to  go  into  a vast  amount 
of  detail — nothing  like  the  amount  of 
detail  that  insurance  companies  have  to 
go  into  in  their  return  to  the  Board  of 
Trade.  If  you  are  putting  forward  that 
type  of  information  in  those  statements 
to  the  Board  of  Trade,  there  would  be  no 
need  for  you  to  have  exemption  as 
regards  that  type  of  information  in  the 

Companies  Act? 1 do  not  think  I 

quite  accept  that.  If  the  supplementary 
information  about  the  assets  were  included 
in  the  Board  of  Trade  returns,  that  would 
be  read  side  by  side  with  all  the  informa- 
tion about  the  liabilities.  What  you  are 
suggesting  is  that  for  the  purposes  of  the 
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balance  sheet,  which  appears  once  a year 
whereas  the  Board  of  Trade  return  is 
made  normally  once  every  fifth  year,  some- 
thing selective  should  be  stated  about 
something  which  falls  within  the  actuary’s 
province;  something  should  be  said  about 
half  the  story.  This  is  something  over 
which  any  professional  man  would  be 
worried. 

3149.  Would  you  have  any  objection 
to  showing  the  market  value  of  invest- 
ments in  your  Board  of  Trade  return? 
You  have  come  rather  close  to  accepting 
that  in  saying  that  you  would  give  the 
dates,  and  so  on.  If  you  have,  say, 
Government  securities  due  at  such  and 
such  a date,  anybody  can  calculate  their 

market  value? Mr.  Redington : In  a 

way,  we  are  close  to  it  already,  because 
the  yield  on  the  funds  gives  a fair  clue. 
My  own  company  produces  50  or  100 
pages  of  information  about  the  company 
every  five  years,  in  which  the  public  shows 
the  most  profound  disinterest.  If  we  put 
in  the  one  figure  about  the  market  value 
of  investments,  the  whole  world  would 
know  next  day  and  it  would  be  all  over  the 
place.  All  the  50  pages  about  liabilities 
are  equally  relevant  to  the  picture. 

3150.  Would  you  answer  the  specific 

question:  Would  you  object  if  you  were 
required  to  put  the  market  value  of  invest- 
ments in  the  Board  of  Trade  return? 

I think  it  would  be  just  as  objectionable 
as  in  the  balance  sheet. 

3151.  Because  people  would  fix  on  that 

one  figure? Yes.  There  is  a certain 

curiosity  about  that  particular  piece  of 
information. 

3152.  There  is  only  one  more  question 
which  I should  like  to  ask  you  and  it  can 
be  summarised  in  this  way.  As  I under- 
stand your  case,  it  is  that  this  information 
about  market  value  of  investments  would 
be  misleading  and  harmful  to  shareholders. 
You  are  not  really  claiming  exemption 
on  the  ground  of  any  special  privilege  for 
insurance  companies,  but  you  are  saying 
“ The  way  we  would  like  to  make  our 
accounts  is  the  proper  and  best  way  of 
making  the  accounts  in  the  case  of  an 
insurance  company  and  the  best  way  of 
showing  the  true  and  fair  view,  and  if  you 
force  us  to  do  what  other  companies  do 
you  are  merely  forcing  us  to  do  something 


which  is  misleading  and  harmful”? 

Mr.  Gunlake:  Yes.  We  feel  that  life? 
assurance  is  so  specialised  and  different 
from  any  other  kind  of  commercial  or 
financial  organisation;  that  is  the  reason 
why  we  take  this  view.  It  is  completely 
unlike  a trading  company. 

Mr.  Redington : We  are  concerned  with 
income  and  outgoings  over  50  years  ahead. 
To  capitalise  that  into  present  value  is. 
rather  comparable  to  asking  an  industrial 
company  to  show  against  the  value  of  its 
factory  the  profit  which  they  expect  to 
make  from  that  factory.  It  is  not  an  exact 
parallel,  but  to  our  way  of  feeling  the 
consequences  of  it  are  comparable  with 
that. 

Mr.  Lawson:  Thank  you  very  much.. 

3153.  Mr.  A Ithaus : In  effect,  if  you  were 

asked  to  isolate  and  put  a market  value 
on  the  assets  of  an  insurance  company, 
you  would  be  not  only  contravening  all 
the  principles  of  true  actuarial  practice, 
but  you  would  be  doing  violence  to  your 
professional  conscience.  Is  that  an  exces- 
sive statement? Mr.  Gunlake:  It  is 

putting  it  a little  high. 

Mr.  Redington:  The  germ  of  that  point 
is  that  we  might  be  forced  in  certain  cir- 
cumstances to  do  a great  deal  of  work — 
work  which  could  only  be  approximate 
at  the  best — to  correct  that  misappre- 
hension. 

3154.  Mr.  Bingen:  I have  only  one 
question.  We  know  that  you  are  valuing 
the  future  assets  to  meet  future  liabilities, 
income  versus  outgoings.  You  then  go 
on  to  say  that  it  would  be  highly  mis- 
leading and  prejudicial  if  people  who 
recover  under  the  policies  at  some  later 
date,  or  their  executors  under  life  policies, 
or  pensioners,  know  what  the  market 
value  of  the  assets  is.  If  you  showed  an 
enormous  surplus,  there  would  be  a 
demand  for  reversionary  bonuses,  higher 
pensions,  and  so  on.  Is  it  not  possible  to 
educate  people  in  course  of  time  so  that 
they  understand  what  you  are  trying  to 
achieve  as  actuaries  and,  at  the  same  time, 
to  show  the  present  value  of  the  assets 
just  as  other  companies  do  ? You  say  that 
it  would  be  misleading  and  harmful.  Willi 
that  necessarily  be  the  position  as  and: 
when  you  educate  people  to  understand 
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the  nature  of  your  black  art? Mr. 

Gunlake:  I agree  with  you,  frankly.  As 
a consultant,  I am  engaged  daily  in 
explaining  to  my  clients  what  I am  doing. 
I am  most  eager  to  do  that,  and  I take  no 
pleasure  in  practising  a black  art. 

3155.  But  that  time  has  not  come  yet? 
1 do  not  think  so. 

Mr.  Redington:  It  is  more  difficult 
perhaps  than  you  appreciate.  I know  that 
some  actuaries  have  had  difficulty  in  the 
past  in  persuading  their  board  of  directors 
that  because  the  market  values  were  high, 
they  were  in  fact  in  a worse  position  than 
they  had  been  the  year  before.  The  rate 
of  interest  had  dropped  and  the  threat 
of  the  rate  of  interest  was  worrying  them. 
It  is  not  infrequent  for  an  actuary  to  have 
difficulty  with  his  own  board  of  directors. 
Indeed,  it  is  probably  why  you  call  it  a 
black  art,  because  in  the  past  the  actuary 
had  to  keep  quiet  about  a lot  of  what  went 
on.  As  an  individual,  I could  not  agree 
more  that  that  is  the  right  answer — 
publish  the  thing  and  explain  it;  but  it  is 
not  so  easy. 

3156.  In  the  company  with  w'hich  I am 
concerned,  we  had  demands  for  higher 
pensions  and  some  of  our  employees  took 
the  view  that  there  was  a tremendous 
actuarial  surplus,  as,  indeed,  there  may 
well  have  been.  We  therefore  arranged 
for  an  actuary  to  give  an  address  to  the 
workmen  explaining  the  whole  scheme. 
As  a result  of  that,  they  understood  it  very 
much  more.  I am  merely  saying  that  if 
you  try  to  disclose  properly,  there  is  no 
reason  simply  to  cut  out  one  item,  which 
is  the  market  value  of  your  investments? 

Mr.  Gunlake:  I hope  it  will  not  be 

unfair  comment  to  say  that  it  is  easier  to 
explain  these  things  to  the  trustees  of  a 
pension  fund,  and  even  to  a meeting  of 
some  of  the  members,  than  it  would  be  to 
explain  them  to  the  holders  of  100  million 
policies.  The  area  is  enormously  wide. 
I am  thinking  of  industrial  assurances  as 
well  as  the  ordinary  branch  assurances. 

3157.  The  trustees  in  that  case  thought 
it  appropriate  to  have  the  actuary  explain 
matters  to  representatives  of  the  workers. 

1 am  delighted  to  think  that  he  was 

successful. 

Mr.  Redington : You  will  appreciate  that 
the  actuary  is  under  great  pressure  in 


many  companies  to  put  up  the  bonus. 
The  whole  of  his  field  organisation  wants 
better  competitive  terms.  The  actuary  has 
an  unhappy  life  sometimes.  The  pressure 
can  be  severe.  I do  not  want  to  overstate 
this,  but  it  is  real.  I could  quote  some 
hair-raising  cases,  though  perhaps  not  in 
this  country  in  recent  times,  of  pressure 
leading  to  insolvency  and  great  distress. 

3158.  Mr.  Brown:  You  used  the  phrase 
“ the  fact  of  market  value  **.  Our  last 
witness  commented  on  that  phrase  in 
respect  of  the  short-term  gilt-edged  in- 
vestments of  the  banks.  Would  it  not  be 
much  more  true  for  a life  assurance  fund 
to  say  that  the  market  value  represented 
by  the  middle  price  on  the  Stock  Exchange 
is  very  far  removed  from  anything  like  a 

realisable  value  of  those  assets? Yes, 

certainly. 

3159.  Sir  George  Erskine:  If  you  object 
to  giving  the  market  values  of  the  whole 
of  the  portfolio,  would  there  be  any 
objection  to  showing,  based  on  market 
values,  the  percentages  of  the  fund  in- 
vested in  various  categories — in,  say, 
equities,  Government  stocks,  and  so  on? 

One  would  like  to  say  “ Yes  ” to 

that,  but  you  would  have  to  be  careful 
if  you  had  one  set  of  figures  given  on 
book  values  and  another  set  given  on 
percentages  on  a different  value.  I can 
see  all  sorts  of  complexities.  I think 
that  the  line  we  are  suggesting — the 
income  spread  according  to  term — is  the 
healthiest  form  of  information. 

3160.  On  the  figures  you  show,  it  might 
happen  that  your  book  value  of  equities 
might  be  quite  a small  figure;  but  you 
would  give  a more  realistic  presentation 
if  you  showed  on  the  basis  of  market  value 

what  the  percentages  were? 1 can  see 

the  attractiveness  of  that  thought  but  it  is 
subject  to  the  violent  fluctuations  of  the 
market  from  time  to  time.  I think  there 
is  a clash  in  trying  to  show  book  values  in 
one  place  and  market  value  percentages 
in  another  place. 

Mr.  Gunlake:  Yes.  This  is  quite  a 
new  thought  to  me. 

Mr.  Beard:  I should  have  thought  it 
equivalent  in  many  cases  to  giving  the 
market  values.  In  other  words,  there 
would  be  sufficient  information  from  the 
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two  percentage  splits  to  be  able  to  recon- 
struct the  market  valuation.  Although, 
on  the  face  of  it,  it  appears  to  conceal  the 
information,  it  would  probably  enable  a 
good  analyst  to  produce  the  answer. 

3161.  Mrs.  Naylor : When  Mr.  Reding- 
ton was  suggesting  that  income  might  be 
sub-divided  according  to  term,  did  he 
intend  that  ordinary  share  income  should 
be  shown  separately  from  income  from 

redeemables? Mr.  Redington : We  are 

not  making  any  specific  proposals.  We 
would  think  in  appropriate  sub-divisions, 
of  which  equities  would  be  one,  and  the 
redeemable  securities  would  be  sub- 
divided according  to  term. 

3162.  Do  all  life  offices  in  the  United 

Kingdom  claim  these  exemptions? 

Yes.  There  is  one  office  that  follows  a 
different  system  from  the  rest  of  us.  It  is 
a small  one.  Generally  speaking,  how- 
ever, the  answer  is  “ Yes  ”. 

3163.  You  think  there  is  one  exception  ? 
Yes. 

3164.  Have  you  any  experience  of  the 
position  abroad — say,  in  Switzerland  or 

America? There  is  tight  legislation  in 

most  of  Europe.  They  have  a fixed  basis 
for  doing  everything.  I would  not  like  to 
speak  in  detail,  but  in  America  they  pub- 
lish market  values.  It  would  be  unfair  to 
say  that  it  is  partly  as  a consequence,  but 
the  fact  is  that  the  American  companies 
invest  hardly  anything  in  equities.  They 
are  mostly  in  fixed  interest  and  short  term. 
I do  not  think  that  that  is  in  the  interests 
of  the  policyholders.  It  is  a different 
structure.  The  British  companies,  under 
the  freedom  that  they  have,  have  done 
very  well  for  their  policyholders — I believe, 
better  than  any  other  country. 

3165.  Mr.  Bingen : Is  it  true  that 

American  life  offices  invest  in  Government 
stocks  in  the  United  States  rather  than 
equities  because  of  the  yield?  The  equi- 
ties yield  has  been  very  low  in  the  United 
States  in  recent  years  ? They  are  pro- 

hibited by  legislation.  There  are  many 
reasons,  including  bad  history  in  the 
early  1900s.  They  give  high  guaranteed 
surrender  values  and  they  have  short-term 
fixed-interest  securities.  I think  that  the 
British  pattern  of  life  assurance  is  more 
profitable  for  the  policyholder. 


3166.  Mr.  Brown:  Is  there  a corollary 

that  if  the  practice  in  this  country  had 
been  of  annual  publication  of  market 
values  of  assets,  it  is  likely  that  investment 
policy  would  have  been  much  more  restric- 
ted?  1 am  quite  sure  it  would. 

3167.  To  the  disadvantage  of  the 
country  as  well  as  of  the  policyholder? 
Yes. 

3168.  They  would  have  wished  to 
restrict  the  violent  fluctuations  which 
occur  in  the  market  values  of  some 

securities? Yes.  They  would  perhaps 

have  tended  to  invest  in  short  fixed- 
interest  securities  instead  of  long,  and  in 
fixed  interest  instead  of  equities;  they 
would  also  have  invested  in  mortgages. 

3169.  Mrs.  Naylor:  That  would  be  so 
if  there  was  public  criticism  of  the  fluc- 
tuations, but  that  is  something  we  do  not 

know. Mr.  Beard:  If  the  American 

pattern  were  followed,  there  would  be. 
We  are  right  at  the  core  of  this  very 
problem.  Mr.  Redington  has  told  us  that 
the  assets  and  the  liabilities  are  both  part 
of  the  same  picture.  The  actuary,  in 
determining  his  liabilities,  has  regard  to 
the  assets  and  the  structure  of  the  assets 
relative  to  the  liabilities.  If  the  law,  as  in 
America,  were  to  lay  down  the  principles, 
there  would  be  little  room  for  the 
actuary’s  judgment.  He  is  concerned 
because  he  wants  to  see  what  the  difference 
is  between  the  assets,  on  the  one  side,  and 
the  liabilities,  on  the  other  side.  That  is 
the  key  figure  used  by  the  American 
journalists  in  looking  at  the  companies, 
life  or  non-life.  In  the  last  30  or  40  years, 
it  is  interesting  to  see  how  this  surplus  in 
well-known  companies  has  decreased  and, 
merely  because  market  values  have  gone 
down  temporarily,  they  have  been  forced 
to  contract  their  business,  even  to  the 
extent  that  some  of  them  have  been  wound 
up  or  absorbed.  In  1929  when  the  market 
was  down,  the  authorities  intervened  and 
said  “ We  will  have  conventional  values 
for  your  assets,  because  we  recognise  that 
market  values  are  a poor  guide  at  this 
point  of  time.”.  When  market  values  go 
up,  however,  the  companies  can  usually 
expand  and  take  advantage  of  it.  Never- 
theless, it  makes  the  situation  very  volatile 
and  very  difficult  at  times  for  the  com- 
panies. The  actuary  must  look  at  both 
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sides  of  the  balance  sheet.  To  publish 
differently  based  figures  on  each  side  can 
be  completely  misleading  to  the  world 
at  large. 

3170.  Mr.  Watson:  I imagine  that  one 
of  the  difficulties  or  embarrassments  that 
might  be  thrown  up,  in  deciding  what 
bonus  to  offer  to  with-profit  policyholders, 
would  be  the  extent  of  the  capital  appreci- 
ation. Would  I be  right  there,  if  it  were 
disclosed?  I am  thinking  of  the  policy- 
holder of  long  standing,  who  might 
consider  that  he  is  responsible  in  some 
measure,  along  with  his  fellow  long-term 
policyholders,  for  assisting  the  building-up 
of  the  company  and  that  he  might  expect 
that  his  special  position  should  receive 

recognition  by  some  special  bonus. 

Mr.  Gunlake:  This  is  a problem  which  is 
another  of  our  professional  worries — the 
equitable  distribution  of  the  surplus,  quite 
apart  from  its  amount;  who  should  get  it 
and  in  what  proportions.  A great  many 
offices  in  this  country  distribute  what  is 
called  a compound  bonus,  which  has  the 
effect  that  the  older  policyholder  gets  a 
great  deal  more  at  each  distribution  than 
the  younger  one. 

3171 . So  you  think  that  that  embarrass- 
ment is  being  overcome? There  are 

ways  of  overcoming  it,  I think. 

3172.  In  other  words,  the  knowledge 
that  a large  appreciation  exists  on  the 
investment  portfolio  of  a company  leads 
that  company  to  take  measures  in  the 
distribution  of  its  bonus  to  recognise  the 
greater  claims  of  the  older  policyholders? 

M\ v.  Redington : There  is  a very  healthy 

difference  of  opinion  within  the  actuarial 
profession.  We  had  a public  meeting  a 
year  ago  on  this  very  important  question. 
The  pros  and  cons,  the  difficulties  of 
departing  from  tradition,  the  possibilities 
of  misrepresentation  and  the  need  to  do 
something  are  being  healthily  discussed. 
I think  that  the  actual  publication  of  the 
figure  for  market  values  would  not  do  any 
good  to  the  situation.  But  the  public 
knows  that  it  exists;  and  the  right  dis- 
cussions are  going  on  in  the  right  place. 

3173.  I was  wondering  whether  there 
was  any  real  objection  to  the  publication 
of  the  asset  value  at  the  date  of  an 


actuarial  investigation,  whether  trien- 
nially,  quinquennially  or  even  annually. 
The  purpose  would  be  to  disclose  to  the 
policyholders,  and  possibly  to  the  share- 
holders, some  degree  of  the  expectation 
of  the  income  of  the  company  over  the 
next  period,  arguing  from  the  point  of 
view  that  asset  value  is  some  indication  of 
future  income,  which  I think  is  common 
to  everyone.  If  that  situation  were  dis- 
closed and  if  you  could  assume  that  public 
education,  knowledge  and  sophistication 
had  advanced  sufficiently  to  realise  why  it 
was  disclosed,  would  it  not  bring  to  light 
the  relative  attractions  of  one  company 

compared  with  another  ? Mr.  Gunlake : 

In  theory,  it  might.  I am  just  asking 
myself  the  question  how  far  I could 
interpret  figures  of  that  kind  if  I were 
faced  with  information  about  two  com- 
panies and  something  was  stated  about  the 
market  appreciation  of  the  equities.  It 
still  does  not  tell  you  what  the  bonus  will 
be  five  years  hence,  because  the  actuary 
is  concerned  not  only  with  the  present 
valuation,  not  only  with  the  next  valuation, 
but  with  valuations  for  50  years  ahead. 
Even  though  you  might  be  able  to  detect 
from  the  kind  of  information  to  which 
you  are  referring  that  Company  A 
appeared  to  be  in  a stronger  profit-earning 
position  than  Company  B,  it  still  would 
not  follow  that  the  bonus  five  years  hence 
of  Company  A would  be  declared  at  a 
higher  level  than  that  of  Company  B. 

Mr.  Redington:  The  public  would  think 
they  knew  more  than  they  did.  To  give 
one  example,  a margin  of  10  per  cent,  for 
a company  doing  almost  entirely  non- 
profit business  might  be  much  better  than 
20  per  cent,  for  a company  doing  pretty 
well  all  with-profit  business.  There  are  a 
lot  of  other  things  that  must  come  into 
the  judgment.  One  of  our  main  points 
might  have  been  that  the  danger  of 
publishing  market  values  is  that  the  public 
would  think  they  knew  something  that,  in 
fact,  they  did  not.  To  give  another 
example,  the  proportion  of  long-term 
group  pension  business,  the  nature  of  the 
premium  guarantees,  the  age  of  the  com- 
pany, whether  it  does  a lot  of  annuity 
business  or  short-term  life  cover — all  these 
are  relevant  facts  and  a given  percentage 
for  one  company  may  be  very  different 
from  a given  percentage  for  another. 
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3174.  Mr.  Watson:  I can  see  that  that 
inevitably  must  be  the  case  when  you 
start  publishing  such  information,  if  you 
ever  start  it,  but  when  it  had  been  going 
for  about  15  or  20  years  would  an  under- 
standing not  have  developed? 

3175.  Mrs.  Naylor:  Can  you  not  edu- 
cate the  financial  journalists? Mr. 

Gunlake:  This  would  be  most  valuable 
information  for  practitioners  of  black  arts, 
but  not  for  anybody  else. 

Mr.  Redington:  I think  the  process  of 
education  is  going  on. 

3176.  Mr.  Hilary  Scott:  Is  it  possible 
that  the  public  education  would  be  re- 
tarded by  showing  the  market  values  of 

investments  rather  than  advanced? 

Yes,  I think  it  would  be. 

3177.  Mr.  Watson’s  question  suggested 
that  people  might  get  an  idea  of  the  future 
income  which  could  be  expected  if  they 
saw  the  market  value  of  the  underlying 
investments  in  the  company’s  accounts. 
As  I understand  it,  you  do  not  think  that 
that  is  a conclusion  that  people  ought  to 

be  able  to  draw.  Is  that  right? 

Absolutely.  To  think  that  the  excess  of 
market  over  book  values  is  distributable 
is  severely  dangerous. 

3178.  Your  point  would  be,  would  it, 
that  the  publication  of  the  market  values 
is  not  a guide  to  what  income  might  be 
expected  and,  therefore,  as  to  what  the 
policyholders  might  expect  to  receive  by 

way  of  bonus  in  the  future? Mr. 

Gunlake:  Yes. 

3179.  Mr.  Watson:  No  doubt,  you  base 
that  on  the  variation  of  the  rate  of 

interest  more  than  anything  else? Mr. 

Redington:  Yes.  As  regards  changes  of 
interest  our  case  is  very  strong.  It  is  a 
provable  case.  It  is  not  an  opinion.  It  is 
a fact. 

3180.  For  my  benefit,  can  you  say  how 
an  actuary  makes  an  actuarial  investiga- 
tion? He  assesses  all  the  liabilities  of  the 
company.  Then,  he  looks  round  at  the 
book  value  of  the  assets.  If  there  is  a 
difference,  he  says  “ That  is  the  surplus 

Is  that  right? 1 would  not  want  to 


bore  the  Committee,  but  that  is  a deep 
question. 

3181.  But  he  does  not  take  account  of 

the  present  market  value  in  declaring  what 
is  distributable  in  the  form  of  bonus  to 
policyholders  or  for  the  benefit  of  share- 
holders?  Mr.  Gunlake:  No. 

3182.  Thank  you.  I wanted  to  get  that 

clear. Mr.  Beard:  “Present”  means 

the  value  on  a specific  date  at  a particular 
moment.  T o say  he  does  not  take  account 
of  it  is  not  strictly  accurate  since  market 
values  depend  to  some  extent  on  condi- 
tions to  which  the  actuary  would  have 
regard.  What  we  are  concerned  about  is 
that  drawing  a picture  at  a specific  point 
of  time  may  have  little  significance.  At 
31st  December,  the  market  may  be  up; 
at  1st  January,  it  may  be  down.  The 
company’s  real  position  may  be  no 
different  between  the  two  dates,  yet  if  you 
take  the  31st  December  figures  you  get 
one  answer  and  on  the  1st  January  figures 
you  get  another.  It  has  nothing  to  do 
with  the  stability  of  the  company  at  those 
two  moments. 

3183.  Does  the  same  position  exist  in 
Canada?  Is  the  market  value  of  the 
assets  of  Canadian  insurance  companies 

disclosed? Mr.  Redington:  Yes,  but 

their  pattern  is  very  similar  to  the 
American  one. 

3184.  Thanks  again  to  legislation? 

Yes.  It  is  a bit  more  liberal.  They  can 
invest  in  equities,  but  it  is  still  very  restric- 
tive. 

Mr.  Gunlake:  I do  not  know  whether 
it  would  throw  any  light  on  the  question 
if  I mention  a little  insurance  company  to 
which  I am  a consultant  and  which  is 
established  under  a private  Act  of  Parlia- 
ment. It  is  for  the  benefit  of  one  of  the 
branches  of  the  Civil  Service.  The  pro- 
visions of  the  Act  say  that  at  the  valuation 
date,  the  assets  should  be  valued  by  the 
directors  and  the  liabilities  should  be 
valued  by  the  actuary  and  the  difference 
shall  be  deemed  to  be  surplus.  On  one 
occasion,  I was  asked  by  the  directors 
what  would  be  my  attitude  if  I felt  that  the 
value  that  the  directors  placed  on  the 
assets  was  an  improper  one  from  my 
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point  of  view.  I said  that  I should  resign 
and,  if  I thought  fit,  I should  do  so  in 
suitably  public  circumstances  so  that 
everyone  should  know  what  the  cause  of 
my  action  was.  This  may  throw  a little 
light  on  this  problem. 


Chairman : Well,  gentlemen,  those  are 
all  the  questions  we  wanted  to  ask  you. 
It  only  remains  once  more  to  thank  you 
very  much  indeed  for  coming  to  help  us. 

It  has  been  most  useful. Thank  you, 

Sir,  for  a very  patient  hearing. 


{The  witnesses  withdrew) 
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APPENDIX  XXV 

Memorandum  by  the  British  Insurance  Association 

In  response  to  the  invitation  contained  in  the  letter  dated  15th  January,  1960,  from 
the  Committee,  the  British  Insurance  Association  has  pleasure  in  submitting  the  follow- 
ing memorandum. 

The  British  Insurance  Association  is  the  association  of  the  British  insurance  com- 
panies and  of  those  British  Commonwealth  companies  which  operate  in  the  United 
Kingdom. 

The  views  put  forward  in  this  memorandum  are  those  of  insurance  offices  both  as 
companies  with  business  connections  in  all  parts  of  the  world  and  also  as  investors  of 
policyholders’  funds.  It  has  been  basic  to  our  thinking  that  the  objective  should  be 
an  Act  which  would  give  the  authorities  adequate  safeguarding  powers  in  preference 
to  one  which  would  legislate  against  every  conceivable  abuse.  Companies’  experience 
in  the  twin  fields  of  our  complementary  activities  leads  us  to  contend  that  if  too  many 
hard  and  fast  rules  are  created  they  will  produce  a stultifying  effect,  in  particular  being 
harsh  upon  companies  operating  legitimately. 

We  feel  that  on  the  whole  the  existing  Company  Law  has  worked  well,  and  that  the 
general  standard  of  commercial  ethics  in  the  world  of  finance  and  investment  is  high. 
But  experience  has  shown  that,  on  the  investment  side,  in  some  respects  there  is  need 
for  additional  safeguards  for  investors.  Except  where  otherwise  stated,  our  comments 
should  not  be  construed  as  relating  to  private  transactions  (either  in  shares  or  deben- 
tures) where  institutional  investors,  such  as  our  own  members,  can  be  assumed  to  be 
able  to  make  their  own  enquiries  and  to  protect  their  own  interests.  The  views 
expressed  axe  intended  to  apply  in  the  field  of  capital  issues  dealt  in  or  to  be  dealt  in 
on  a public  Stock  Exchange. 

Throughout  this  memorandum  “ the  Act  ” means  the  Companies  Act,  1948,  and 
“ the  Stock  Exchange  ” should  be  read  as  including  the  various  stock  exchanges 
operating  in  the  United  Kingdom. 

Our  comments  are  numbered  to  coincide  with  the  numbering  in  the  Committee’s 
questionnaire. 


1.  Incorporation  of  Companies — Memoranda  of  Association 

(b)  Limitation  of  Objects , etc. 

(1)  In  considering  the  possibility  of  a more  effective  participation  by  investors  in 
the  affairs  of  their  companies,  it  has  to  be  borne  in  mind  that  the  current  practice  is 
for  memoranda  of  association  to  contain  wide  objects  clauses.  There  has  also  been  a 
growth  in  the  number  of  companies  with  diversified  interests.  We  have  come  to  the 
conclusion  that  it  would  be  difficult  to  restrict  the  limits  within  which  the  directors 
were  empowered  to  act  and  that  it  would  not  be  to  the  advantage  of  shareholders 
generally  if  the  authority  of  the  directors  were  to  be  too  severely  restricted.  At  the 
same  time  the  principles  of  the  ultra  vires  rule  should  remain. 

(2)  Doubts  have  been  expressed  to  us  as  to  whether  it  is  competent  for  a company’s 
regulations  to  provide  that  the  objects  clause  of  its  memorandum  shall  not  be  altered 
without  the  consent  of  a class  or  classes  of  the  company’s  share  capital.  In  our  view 
legislation  should  make  it  clear  that  a company’s  articles  may  so  provide. 

(d)  Shares  of  no  par  value 

Evidence  was  submitted  to  the  Gedge  Committee  on  behalf  of  the  insurance  com- 
panies and  we  agree  with  the  conclusions  and  recommendations  made  in  the  Majority 
Report  both  as  to  the  advantages  of  shares  of  no  par  value  and  the  safeguards  required 
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if  they  are  permitted  by  legislation.  We  recommend  that  the  changes  suggested  by  the 
Committee  should  be  implemented  although  the  demand  for  them  has  to  some  extent 
diminished  since  the  Report  was  published. 


4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

We  see  no  reason  why  companies  should  be  prohibited  by  statute,  either  absolutely 
or  with  limitations,  from  making  donations  which  the  directors  of  the  company  feel 
to  be  appropriate  in  view  of  the  nature  of  their  company’s  business. 


5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

(a)  Fundamental  changes  in  company’s  activities 

In  our  opinion  it  is  desirable  that  directors  should  maintain  closer  contact  with  the 
debenture  holders  and  shareholders  of  their  companies  than  is  sometimes  the  practice 
at  present.  It  would  appear  to  be  the  intention  of  section  157  of  the  Act  that  such 
holders  should  be  entitled  to  know  the  main  activities  of  the  companies  in  which  they 
have  invested  so  that  any  material  change  or  addition  should  be  specifically  notified 
to  them  by  the  directors  and  not  merely  by  an  incidental  reference  in  the  chairman’s 
speech  or  elsewhere.  We  also  consider  that  in  the  case  of  a fundamental  change  the 
shareholders  should  be  consulted  in  advance. 

(c)  Issue  of  shares 

We  are  of  the  opinion  that  shareholders  should  retain  some  control  of  the  issue,  by 
the  board,  of  capital  already  authorised  where  such  issues  would  materially  affect  the 
control  of  the  company  or  radically  change  the  nature  of  its  business.  We  recognise, 
however,  that  it  may  be  difficult  to  legislate  on  this  subject,  particularly  as  the  creation 
of  such  authorised  capital  must  be  the  subject  of  a resolution  at  a general  meeting 
of  the  company. 

(d)  Borrowing  money  and  charging  property 

(1)  There  have  been  cases  where  large  borrowings  have  been  effected  by  a company 
about  to  be  acquired,  or  where  assets  already  subject  to  charges  have  been  purchased 
in  the  knowledge  that  such  borrowings  or  charges  could  not  be  made  after  acquisition 
owing  to  the  limit  imposed  by  the  group  borrowing  powers  of  the  acquiring  company. 
We  submit  that  such  items  should  be  treated  as  borrowings  by  the  acquiring  company 
for  the  purpose  of  the  group  limit. 

(2)  The  Courts  do  not  regard  the  issue  of  a debenture  for  consideration  other  than 
cash  as  coining  under  the  definition  of  borrowing.  We  submit  that  the  effect  of  this 
kind  of  issue  on  existing  securities  is  the  same  as  that  of  borrowing  and  that  the  Act 
should  provide  that  all  issues  of  debentures  should  therefore  be  deemed  to  be  borrowing. 

(3)  Moreover  a similar  situation  appears  to  exist  when  a company  purchases  a 
mortgaged  property  and  assumes  liability  for  the  mortgage.  We  submit  that,  in  such 
circumstances,  the  amount  of  the  mortgage  ought  legally  to  be  a borrowing  of  the 
company. 

(4)  Whilst  acceptance  credits  specifically  related  to  transactions  for  the  purchase 
or  sale  of  goods  are  self-liquidating  and  have  no  serious  effect  upon  the  normal  longer 
term  borrowings  of  a company,  there  are  other  types  of  acceptance  credit  which  are 
not  related  to  such  transactions  and  constitute  purely  financial  operations,  the  effect 
of  which  is  similar  to  borrowing.  We  submit  that  debts  of  the  latter  type  should  be 
deemed  to  be  borrowing. 

(3)  We  further  submit  that  borrowings  of  a company  and  any  of  its  subsidiaries 
should  be  deemed  to  include — 
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(i)  the  paid-up  amount  of  any  issued  share  capital  (with  any  premium  thereon); 
and 

(ii)  the  principal  amount  of  any  moneys  (with  any  premium  thereon)  borrowed 
by  any  person  or  corporation  (other  than  a subsidiary) 

where  the  company  or  the  subsidiary  has  guaranteed  the  repayment  of  such  paid-up 
capital  or  principal  amount.  There  should  be  an  exclusion  in  respect  of  cases  where 
the  giving  of  such  guarantees  constitutes  part  of  the  ordinary  business  of  a company. 

(6)  We  submit  that,  whatever  the  limit  of  the  borrowing  powers  of  the  group,  this 
should  not  be  related  to  the  nominal  amount  of  the  authorised  capital  of  the  company, 
which  may  greatly  exceed  the  capital  employed  in  the  business. 

(7)  We  have  considered  the  desirability  of  the  disclosure  in  companies’  balance  sheets 
of  the  limit  of  the  directors’  borrowing  powers  and  submit  that  the  best  course  would 
be  to  make  it  obligatory  on  the  company’s  directors  to  certify  that  the  borrowings 
did  not  (or  did)  exceed  the  appropriate  limit  at  the  date  of  the  balance  sheet. 

Note:  We  recommend  that  the  submissions  in  each  of  the  preceding  seven  sub- 
paragraphs  should  be  given  statutory  force. 

(8)  We  feel  that  it  is  desirable  that  the  limit  imposed  on  the  borrowings  of  parent 
companies  should  apply  to  the  total  borrowings  of  the  company  and  of  its  subsidiaries 
(excluding  inter-company  borrowings).  There  are,  however,  cases  where  it  may  be 
impracticable  to  place  any  limit  on  the  borrowing  powers  of  subsidiaries,  e.g.,  those 
overseas,  and  we  therefore  suggest  that  it  should  not  be  a statutory  requirement. 

6.  Directors’  Duties 

(a)  Definition  of  duties  ") 

(b)  Fiduciary  position  and  legal  duties  I No  comment,  except  where  views  are  expressed 

(d)  Disclosure  of  interests  f elsewhere  in  this  memorandum. 

(e)  Bodies  corporate  as  directors  J 

(c)  Directors  and  officers  dealing  in  their  own  companies'  shares 

We  recommend  that,  in  cases  where  a subsidiary  is  substantially  (say  more  than 
75  per  cent.)  controlled  by  its  parent  company,  there  should  be  some  relief  from  the 
existing  provisions  of  the  Act  and  that  possibly  some  parts  of  sections  195  and  198 
need  not  apply,  in  relation  to  dealings  in  the  shares  of  the  parent  company,  to  directors 
of  such  a subsidiary,  if  they  are  also  officers  of  the  parent  company. 

7.  Shares  with  Restricted  or  no  Voting  Rights 

(1)  Where  the  words  “ non-voting  shares  ” are  used  in  this  part  of  the  evidence, 
they  should  be  construed  as  including  equity  shares  with  restricted  voting  rights. 

(2)  It  is  our  view  that  the  right  of  ordinary  shareholders  to  vote  is  a fundamental 
principle  and  that  non-voting  ordinary  shares  can  only  be  justified  by  exceptional 
circumstances.  All  those  who  share  in  the  risk  or  equity  capital  of  a company  should 
have  a proportionate  voice  in  the  conduct  of  its  affairs.  Furthermore,  the  existence 
of  non-voting  shares  tends  to  lead  to  difficulties  when  alterations  to  the  capital  structure 
of  companies  are  contemplated;  for  example,  on  the  capitalisation  of  reserves. 
Nevertheless  we  feel  that  statutory  enfranchisement  of  existing  non-voting  shares 
would  lead  to  difficulties  and  we  doubt  the  wisdom  of  legislation  to  this  effect. 

(3)  In  fact  the  whole  question  of  legislation  in  relation  to  non-voting  shares  is  a 
difficult  one.  If  in  the  view  of  the  Committee  legislation  is  desirable  we  feel  that  it 
should  follow  the  lines  indicated  in  the  next  four  sub-paragraphs. 

(4)  Companies  should  be  prohibited  from  creating  or  issuing  non-voting  shares 
unless,  at  an  appropriate  date,  they  already  have  such  shares  in  issue.  A company 
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having  such  shares  in  issue  at  the  appropriate  date  should  be  prohibited  from  issuing 
further  non-voting  shares  except  by  way  of  free  bonus  shares  to  be  allotted  to  existing 
holders  of  non-voting  shares.  There  should  be  an  exception  for  cases  where  the 
national  interest  is  involved  and  for  such  it  should  be  necessary  to  obtain  a licence 
from  the  Board  of  Trade  before  the  non-voting  issue  is  created. 

(5)  Any  scheme  for  the  enfranchisement  or  further  enfranchisement  of  a class  of 
equity  capital  having  no  voting  or  restricted  voting  rights  should  have  to  be  submitted 
to  class  meetings  of  both  or  all  classes  of  equity  capital. 

(6)  We  consider  that  some  degree  of  statutory  protection  should  be  given  to  the 
holders  of  existing  non-voting  shares.  We  recommend  that  this  be  done  by  enacting 
that,  in  companies  where  there  are  voting  and  non-voting  equity  shares,  all  equity 
shareholders  must  receive  notices  of  all  company  meetings  or  meetings  of  equity 
holders  (as  recommended  below  in  paragraph  26  as  regards  the  holders  of  debentures 
and  preference  shares)  and  that  the  holders  of  the  non-voting  shares  should  be  entitled 
to  attend  and  speak  at  the  meetings.  Where  appropriate,  non-voting  shareholders 
would  then  be  able  to  seek  the  protection  of  an  extended  section  210  if  the  proposal 
in  paragraph  8 below  were  accepted. 

(7)  A number  of  companies  have  taken  power  under  their  Articles  of  Association  to 
disfranchise  shares  which  are  held  by  foreigners.  We  consider  that  this  is  not  a matter 
which  should  be  readily  undertaken,  and  that  in  future  any  company  which  wishes  to 
disfranchise  foreigners  should  obtain  not  only  such  consents  as  are  necessary  under 
its  Articles  of  Association,  but  also  the  consent  of  the  Board  of  Trade. 

8.  The  Protection  of  Minorities 

(1)  Section  210  of  the  Act  is  designed  for  the  protection  of  aggrieved  minority 
shareholders.  We  consider  that  its  application  should  be  made  wider  inter  alia  by  the 
deletion  of  paragraph  (b)  from  sub-section  (2)  so  that  the  Court’s  aid  could  be  sought 
by  an  oppressed  minority  although  the  case  was  not  one  necessarily  involving  any 
question  of  winding-up.  A particular  application  of  the  section,  if  it  should  be  amended 
as  recommended  above,  is  mentioned  in  paragraph  7 (6). 

(2)  We  consider  that  holders  of  a class  of  capital  of  a subsidiary  company  should 
have  a remedy  if  a resolution  which  they  feel  is  not  in  their  interests  is  carried  at  a 
class  meeting  by  the  power  of  the  votes  of  the  shares  held  by  the  parent  company. 
We  submit  that  this  remedy  should  be  afforded  by  the  amendments  proposed  in 
sub-paragraph  (1)  above. 

(3)  The  proposed  amendment  would  involve  consequential  alterations,  in  particular 
a variation  of  the  marginal  heading  of  section  210  of  the  Act. 

9.  Protection  of  Special  Classes  of  Shares 

(1)  Section  72  of  the  Act  goes  some  way,  though  in  our  view  not  far  enough,  towards 
giving  protection  to  classes  of  shareholders  but  it  only  operates  if  there  is  power  in  a 
company’s  Memorandum  or  Articles  of  Association  for  the  authorisation,  by  the 
consent  of  a specified  proportion  of  the  holders  of  the  issued  shares  of  a class,  of  the 
variation  of  the  rights  of  that  class. 

We  recommend  that  the  section  should  be  amended  so  as  to  provide  that,  irrespective 
of  any  provision  in  the  Memorandum  or  Articles,  the  rights  attaching  to  a class  of 
shares  may  only  be  modified,  varied,  extended  or  abrogated  either  by  the  Court  or  by 
an  extraordinary  resolution  passed  at  meetings  of  the  shareholders  of  the  class  or 
classes  affected  and  confirmed  by  a special  resolution  of  the  company  in  general 
meeting. 

(2)  We  recommend  that  the  last  sentence  of  Clause  4 of  Table  A be  given  the  force  of 
law  so  that  the  quorum  at  a class  meeting  must  be  at  least  one-third  of  the  issued  shares 
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of  the  class,  represented  personally  or  by  proxy.  It  should  also  be  provided  that, 
in  the  event  that  no  quorum  be  present,  the  meeting  stand  adjourned,  as  provided 
in  Clause  54  of  Table  A in  respect  of  general  meetings,  when  the  shareholders  then 
present  should  constitute  a quorum. 

(3)  We  further  suggest  that  the  body  of  shareholders  who  should  be  entitled  to  apply 
to  the  Court  should  be  the  holders  of  10  per  cent,  (instead  of  15  per  cent.)  of  the  issued 
shares  of  the  class,  being  persons  who  did  not  consent  to  or  vote  in  favour  of  the 
resolution  for  the  variation.  The  lower  percentage  would  more  readily  permit 
applications  by  a body  of  shareholders  who  were  aggrieved,  whilst  still  being  adequate 
to  frustrate  frivolous  applications  to  the  Court. 

(4)  The  suggestion  contained  in  sub-paragraph  (1)  would  remove  any  doubts  as  to 
the  interpretation  of  the  word  “ may  ” in  the  third  line  of  Clause  4 of  Table  A which 
requires  revision. 

(5)  In  our  opinion  there  can  be  no  doubt  that  the  issue  of  further  preference  shares 
ranking  pari  passu  with  an  existing  class  is  a matter  which  vitally  affects  the  interests 
of  those  shareholders,  as  their  position  in  their  company  may  be  weakened  thereby 
in  times  of  adversity.  We  therefore  submit  that  it  should  be  enacted  that  the  creation 
of  further  shares  ranking  pari  passu  wtih  a class  issued  with  preferred  or  other  special 
rights  shall  be  deemed  to  be  a variation  of  the  rights  of  that  class  unless  otherwise 
expressly  provided  by  the  terms  of  the  original  issue  or  by  the  articles  of  the  company. 

(6)  The  treatment  of  preference  shareholders  is  specifically  referred  to  in  the 
questionnaire  under  the  heading  “ Getting  rid  of  preference  shares  by  winding-up 
or  return  of  capital 

The  problem  is  one  of  some  difficulty.  On  the  one  hand  if  a company  has  excess 
assets  which  it  cannot  use  it  is  reasonable  that  some  capital  should  be  returned.  In 
such  an  event  it  is  natural  and  proper  for  a return  of  preference  capital  to  be  made  in 
priority  to  ordinary  capital  unless  the  preference  shareholders  agree  otherwise. 

The  second  aspect  of  the  problem  arises  from  the  fact  that  preference  shareholders  are 
corporators  in  their  company  along  with  the  ordinary  shareholders,  and  therefore 
we  submit  ought  not  to  be  turned  out  without  their  consent  when  it  suits  the  con- 
venience of  the  ordinary  shareholders.  At  a time  of  low  interest  rates  it  would  be 
most  disadvantageous  to  the  holder  of  a high  coupon  preference  share  to  be  repaid 
at  par  (for  he  could  not  reinvest  his  money  in  a similar  security  on  like  terms)  and  this  is 
what  the  Committee  appears  to  have  in  mind  in  posing  the  question. 

The  ideal  remedy  would  normally  be  that  a proposal  for  a return  of  capital  should  be 
submitted  to  a class  meeting  of  preference  shareholders  for  the  approval  of  the  terms. 

The  Investment  Protection  Committee  of  this  Association  has  for  many  years  pressed 
for  the  acceptance  of  this  principle  for  new  issues  of  preference  shares  and  also  on 
those  occasions  when  some  reconstruction  of  a company’s  existing  capital  has  involved 
conditions  where  such  a principle  could  properly  be  introduced.  In  practice  there  has 
been  a wide  measure  of  acceptance  of  these  principles  as  being  reasonable. 

With  regard  to  winding-up,  the  protection  of  preference  shareholders  against  being 
“ got  rid  of ’’would  have  to  be  achieved  by  other  methods  (for  example  by  introducing 
an  “ average  market  price  ” clause)  if  it  is  not  possible  to  have  a preference  class 
meeting  on  a proposal  to  wind  up  the  company. 

In  both  these  matters  it  is  difficult  to  propose  new  universal  legislation  since  it 
would  affect  relationships  between  existing  issues  of  preference  and  ordinary  shares. 
When  these  problems  arise  we  would  prefer  to  rely  upon  the  acceptance  of  the  principle 
that  both  classes  of  shareholder  are  corporators.  In  relation  to  new  issues  of  preference 
shares,  however,  we  would  welcome  legislation  to  protect  what  we  consider  to  be  the 
just  rights  of  the  holders  of  such  shares. 
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10.  Board  of  Trade  Powers  to  Appoint  Inspectors 

The  appointment  of  an  Inspector  to  investigate  the  affairs  of  a company  under 
sections  164  and  165  of  the  Act  is  largely  at  the  discretion  of  the  Board  of  Trade, 
and  we  feel  that  much  valuable  time  may  be  lost  while  the  Board  are  considering 
whether  there  are  grounds  for  the  appointment  of  an  Inspector.  It  is  therefore 
submitted  that: — 

(1)  Section  164  should  be  made  mandatory  if  application  is  made  by  not  less 
than  200  members  (whether  preference  or  ordinary  shareholders)  or  by  members 
holding  not  less  than  one-quarter  of  the  shares  in  issue  or  by  one-quarter  in 
number  of  the  persons  on  the  register;  but  it  should  be  open  to  the  Board  to 
decline  to  make  an  appointment  if  they  are  of  the  opinion  that  the  application 
is  vexatious.  The  Board  should,  however,  exercise  discretion,  as  at  present, 
if  application  is  made  by  holders  of  less  than  one-quarter  but  not  less  than  one-tenth 
of  the  total  number  of  shares  in  issue. 

(2)  Section  165  ( b ) (i)  and  (ii)  should  be  made  mandatory  as  well  as  section 
165  {a). 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  Shareholders  and  Debenture-Holders 

We  are  of  the  opinion  that  the  machinery  provided  by  nominee  shareholdings  serves 
a useful  and,  in  the  majority  of  cases,  a desirable  purpose.  On  the  other  hand  we  feel 
that  its  use  must  be  controlled  to  prevent  the  abuses  which  sometimes  arise  from 
undisclosed  ownership.  A shareholder,  prospective  or  actual,  should  have  a proper 
opportunity  of  ascertaining  who  are  the  substantial  shareholders  in  his  company 
and  the  directors  should  have  similar  information  at  their  disposal. 

We  therefore  recommend  that  there  should  be  better  provision,  if  practicable,  to 
ensure  the  disclosure  of  the  real  ownership  of  such  substantial  shareholdings. 

We  offer  no  comment  upon  the  subject  of  the  debenture  holders,  as  they  are  unlikely 
to  be  involved  in  any  question  of  the  control  of  the  company. 

12.  Share  Transfer  and  Registration  Procedure 

It  is  our  opinion  that,  in  view  of  the  increasing  public  interest  in  shareholdings  and 
in  the  number  of  dealings  taking  place,  it  is  essential  to  secure  some  simplifications  in 
the  existing  transfer  procedure,  but  at  the  same  time  we  feel  that  they  must  be  initiated 
by  the  Stock  Exchange. 

14.  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

We  attach  great  importance  to  the  protection  of  the  interests  of  the  many  companies 
trading  overseas  afforded  by  the  opportunities  of  carrying  on  business  through 
associated  and  subsidiary  companies  without  the  obligations  of  full  disclosure. 
If,  therefore,  any  suggestion  arises  for  the  amendment  of  section  150  of  the  Act,  and 
the  existing  terms  of  the  Eighth  Schedule,  and  if  such  alterations  might  seem  to  lead 
to  a position  where  full  disclosure  of  the  names  of  such  overseas  subsidiary  and  asso- 
ciated companies  and  the  full  consolidation  of  their  trading  into  group  accounts 
is  required  (without  the  continuance  of  the  existing  reliefs  available),  we  would  wish 
to  register  objections  and  to  contest  the  matter.  It  is  our  opinion  that  the  interests 
of  many  types  of  company  engaged  in  overseas  trading  would  be  hampered  and, 
possibly,  jeopardised  by  such  widespread  detailed  disclosure. 

15.  Loan  Capital 

(a)  Debentures  and  Debenture  Stock 

(1)  We  feel  that  it  would  be  advantageous  from  the  point  of  view  of  potential  lenders 
and  borrowers  if  a floating  charge  could  be  obtained  in  Scotland  and  it  is  recommended 
that,  if  possible,  legislation  should  be  introduced  to  permit  it.  {See  also  paragraph  28.) 
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(2)  In  view  of  the  number  of  issues  of  loan  capital  which  are  constituted  by  an 
“ Instrument  ” (e.g.  unsecured  loan  stocks)  we  suggest  that  section  87  (3)  of  the  Act 
should  be  amended  to  include  not  only  trust  deeds  but  any  other  instruments 
constituting  stocks. 

(3)  We  suggest  for  consideration  that  several  of  the  safeguards  for  shareholders’ 
voting  rights  which  are  contained  in  the  Act  should  be  made  available  to  debenture 
holders. 

We  suggest  that  the  Act  should  import  into  all  regulations  concerning  meetings  of 
holders  of  loan  capital  provisions  to  the  following  effect: — 

(i)  At  least  21  days’  notice  should  be  required  for  any  meeting. 

(ii)  Holders  should  have  an  unrestricted  right  to  appoint  a proxy  who  should 
have  the  power  to  demand,  or  join  in  demanding,  a poll. 

(iii)  The  latest  time  for  lodging  proxies  should  not  be  more  than  48  hours  before 
the  commencement  of  a meeting. 

(iv)  Holders  of  loan  capital  should  have  power  to  requisition  meetings. 

(v)  There  should  be  definitions  of  the  majorities  required  for  the  passing  of  extra- 
ordinary resolutions. 

(4)  We  also  suggest  that  debenture  holders  should  be  given  statutory  rights  governing 
the  demanding  of  polls  at  meetings.  Five  stockholders  or  the  holder(s)  of  one-tenth 
of  the  voting  rights  should  be  able  to  demand  a poll  and  it  should  be  mandatory  upon 
a proxy  holder  to  demand  a poll  if  he  holds  proxies,  representing  at  least  10  per  cent, 
of  the  voting  power,  which  are  against  the  result  of  a show  of  hands. 

(5)  We  consider  that  legislative  provision  should  be  made  requiring  the  disclosure 
in  a prospectus  of  all  information  material  to  the  terms  of  issue  of  debenture  and  loan 
stocks  upon  which  an  investor  is  invited  to  subscribe. 

(6)  We  submit  that  every  prospectus  in  respect  of  a debenture  issue  should  include 
the  following  information  (in  addition  to  the  matters  referred  to  in  paragraph  17 
below  as  regards  prospectuses  generally): — 

(i)  The  interest  and  redemption  provisions  of  the  stock,  indicating  the  minimum 
percentage  of  stock  which  the  sinking  fund  is  calculated  to  redeem  by  the  final 
date,  and  including  a clear  statement  as  to  whether  or  not  the  borrowing 
company  is  retaining  its  common  law  right  to  purchase  stock  beyond  its 
sinking  fund  requirements  (and  if  so  in  what  manner  and  up  to  what  price), 
and  whether  stock  so  purchased  is  to  be  treated  as  alive  for  the  purpose  of 
drawings.  It  should  also  be  made  clear  whether  the  company  is  retaining  its 
right  to  reissue  stock  and  if  so,  in  what  circumstances.  TTiere  should  also  be 
a statement  of  the  premium  (if  any)  at  which  stock  becomes  repayable  in  the 
event  of  ( a ) voluntary  liquidation  or  (b)  the  security  otherwise  becoming 
enforceable. 

(ii)  What  limitations,  if  any,  are  imposed  by  the  trust  deed  on  the  borrowing 
powers  of  the  company  by  a formula  or  otherwise,  and  on  the  powers  of  all 
or  any  of  its  subsidiaries  to  raise  money  outside  the  group  either  by  the  issue 
of  shares  or  by  borrowing  and  whether,  and  if  so  what,  overall  restrictions  are 
imposed  on  the  borrowing  powers  of  the  group.  It  should  be  stated  whether 
or  not  the  word  “ borrowing  ” includes  such  matters  as  issues  of  debentures 
otherwise  than  for  cash,  pre-acquisition  borrowing  of  subsidiaries,  mortgages 
existing  on  properties  acquired,  guarantees,  acceptance  credits,  or  borrowings 
from  banks  in  the  ordinary  course  of  business,  etc.  {see  paragraph  5 (d)  above). 

(iii)  A precise  statement  of  the  security  offered,  and  of  its  effective  scope,  e.g.  a 
floating  charge  in  relation  to  assets  abroad.  In  the  case  of  a floating  charge 
it  should  be  stated  whether,  and  if  so  what,  prior  or  pari  passu  charges  are 
permitted  in  relation  to  existing  or  after-acquired  assets. 
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(iv)  What  powers  a company  giving  a floating  charge  has  of  disposing  of  its  under- 
taking, property  or  assets  with  or  without  the  consent  of  the  trustee  either  to 
a subsidiary  company  or  outside  the  group.  Particular  consideration  should 
be  given  to  the  question  as  to  whether  or  not  a company  can  under  the  trust 
deed  cease  to  carry  out  its  main  business  or  some  substantial  part  of  its 
business  with  or  without  the  consent  of  the  trustee. 

(v)  A precise  statement  of  any  important  discretionary  powers  accepted  by  the 
trustee  under  the  trust  deed  including  any  right  to  waive  or  condone  a breach 
of  trust. 

(b)  Trust  deeds — Duties  of  Trustees  and  Receivers 

(1)  The  duties  of  a debenture  trustee  cannot  be  precisely  defined  and  it  is  difficult  to 
see  how  they  can  be  laid  down  by  legislation.  But  we  consider  that  there  should  be 
a proper  recognition  of  what  his  functions  are  considered  to  be,  and  the  more  important 
of  these  may  be  summarised  as  follows : — 

(i)  To  ensure  that  the  prospectus  or  particulars  of  issue  contains  all  material 
terms  of  issue  including  those  mentioned  above. 

(ii)  To  ensure  that  the  trust  deed  gives  effect  correctly  to  the  terms  of  the  prospectus. 

(iii)  To  ensure  that  the  trust  deed  is  registered  and  that  all  necessary  steps  have 
been  taken  to  constitute  the  security. 

(iv)  To  ensure  that  the  proceeds  of  issue  are  applied  as  stated  in  the  prospectus  in 
cases  where  this  has  a direct  effect  on  the  status  of  the  security  under  offer, 
e.g.  repayment  of  a prior  charge. 

(v)  To  ensure  by  obtaining  appropriate  information  from  the  company’s  directors 
or  auditors  that  the  company  carries  out  all  its  important  covenants  whether 
they  are  expressed  positively,  e.g.  to  apply  a sinking  fund  or  to  insure  and 
maintain  its  properties,  or  are  expressed  negatively,  e.g.  restrictions  on 
borrowing  and  powers  to  charge  assets. 

(vi)  To  take  all  necessary  steps  to  see  that  a breach,  which  the  trustee  is  not  pre- 
pared to  waive,  is  remedied,  and  if  not  remedied,  then  to  discuss  the  matter 
generally  with  stockholders  with  a view  to  taking  other  more  formal  action, 
including  in  the  extreme  case  the  enforcement  of  the  security  and  the  appoint- 
ment of  a receiver. 

(vii)  To  accept  discretionary  powers  in  so  far  as  necessary  to  give  the  borrowing 
company  reasonable  flexibility  in  carrying  on  its  business.  Such  discretionary 
powers  should  always  be  expressed  positively  and  should  never  be  implied, 
and  in  appropriate  cases  guidance  should  be  given  as  to  the  circumstances  and 
manner  in  which  the  discretion  may  be  exercised. 

(viii)  In  appropriate  cases  to  give  some  lead  to  stockholders  in  the  event  of  the 
company  submitting  a scheme  or  other  proposals  to  them  for  their  sanction 
by  extraordinary  resolution. 

(2)  There  may  be  cases  where,  by  reason  of  the  private  nature  of  the  interests  or  the 
limited  number  of  participants,  it  is  properly  not  felt  necessary  for  a particular  issue 
of  debenture  or  loan  stock  to  have  a trustee  but,  if  a practicable  formula  could  be 
found,  we  feel  that  it  would  be  desirable  to  make  such  an  appointment  a legal  necessity 
where  the  stock  is  held  by  more  than  a stated  number  of  persons. 

(3)  The  Cohen  Committee,  in  paragraphs  62  and  63,  reported  on  these  matters  and 
we  endorse  those  views  to  this  present  Committee  although  comprehending  the 
difficulties  inherent  in  regularising  these  requirements  by  statute.  Nevertheless,  we 
feel  that  in  any  event  a Stock  Exchange  regulation  might  be  introduced  requiring  the 
appointment  of  an  independent  trustee,  preferably  a corporate  trustee,  for  any  quoted 
debenture  or  loan  stock. 

(4)  Any  provision  requiring  the  disclosure  of  specific  information  in  particulars  of 
issue  would  assist  the  trustee  in  his  duties,  and  it  is  suggested  that  in  a case  where  a trust 

622 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


1 6th  December,  1960] 


BRITISH  INSURANCE  ASSOCIATION 


[ Continued 


deed  has  failed  in  some  respect  to  put  into  effect  the  terms  of  issue  as  set  out  in  a 
prospectus,  some  legal  procedure  should  be  made  available  to  the  company  and/or 
the  trustee  to  apply  to  the  Court  for  rectification  of  the  deed.  Some  such  procedure 
might  also  be  helpful  to  the  trustee  in  obtaining  clarification  of  the  construction  of  a 
clause  in  a trust  deed  and  possibly  in  respect  of  other  matters. 


16.  Take-over  Bids 

(1)  Although  take-over  bids  have  received  a great  deal  of  publicity  in  recent  years 
it  is,  in  our  view,  true  to  say  that  in  the  great  majority  of  cases  such  acquisitions  have 
been  to  the  advantage  of  economic  development. 

The  Association  was  one  of  the  bodies  which  associated  themselves  with  the 
publication,  in  October  1959,  of  “ Notes  on  the  Amalgamation  of  British  Businesses  ” 
and  would  like  now  to  endorse  the  contents  of  those  notes  in  particular  the  principles 
on  page  4 et  seq. 

(2)  We  submit  that  the  number  of  cases  where  abuses  have  occurred  is  very  small 
and  we  feel  that  it  would  be  a mistake  to  introduce  legislation  which  would  have  the 
effect  of  unduly  restricting  what  is  a perfectly  normal  process  in  a commercial 
community. 

We  submit,  however,  the  following  observations  with  regard  to  public,  as  distinct 
from  private  offers.  The  same  general  principles  should  apply  whether  the  offeror  is 
a corporation  or  an  individual,  and  whether  the  consideration  is  cash  or  an  exchange 
of  shares. 

(a)  Procedure 

(1)  As  a general  rule  it  is  desirable  that  the  offer  be  made  through  the  board  of 
directors  of  the  company,  but  it  is  not  considered  that  there  should  be  legislation  to 
this  effect.  Where  a bid  is  not  made  through  the  directors,  it  should  be  obligatory  on 
the  bidder  to  furnish  the  directors  with  particulars  of  the  offer  not  later  than  the  time 
at  which  it  is  posted  to  the  shareholders. 

(2)  When  an  offer  is  made  shareholders  should  be  given  adequate  time  for  acceptance, 
but  there  should  also  be  a maximum  time  during  which  the  offer  is  to  remain  open  and 
this  maximum  time  should  not  be  too  long.  It  is  suggested  that  this  time  should  be 
laid  down,  possibly  by  regulation  under  the  Prevention  of  Frauds  (Investment)  Act, 
as  not  less  than  three  weeks  nor  more  than,  say,  four  or  five  weeks;  further,  that  the 
bidder  should  be  bound  to  declare  whether  or  not  the  offer  has  become  unconditional 
within  seven  days  of  the  expiry  of  the  time  specified  for  acceptance  in  the  terms  of  the 
offer.  Whilst  it  is  desirable  that,  when  an  offer  has  been  declared  unconditional, 
there  should  be  a further  period  of,  say,  14  days  in  which  further  acceptances  will  be 
received,  it  is  thought  that  there  should  be  no  legislation  to  this  effect  because  any 
such  provision  would,  in  our  opinion,  lead  to  practical  difficulties. 

(3)  In  the  case  of  a partial  offer  (that  is  an  offer  for  less  than  100  per  cent,  of  the 
securities  of  any  class  not  already  held  by  the  bidder)  this  should  be  on  a pro  rata 
basis.  The  same  time  limits  should  apply,  and  where  acceptances  exceed  the  amount 
required,  each  acceptance  should  be  proportionately  reduced.  We  recommend  that 
legislation  be  introduced  to  this  effect. 

(Z>)  Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

It  is  regarded  as  important  that  shareholders  should  be  given  all  the  requisite 
information  upon  which  they  can  decide  whether  or  not  to  accept  a bid.  We  recom- 
mend that  it  should  be  obligatory: — 

(i)  For  the  bidder  to  disclose  (to  the  board  if  the  offer  is  made  through  them  and 
to  the  shareholders  if  it  is  not)  the  resources  which  are  available  to  him  for  the 
purposes  of  his  bid,  and  similarly  to  make  a statement  of  his  general  intention 
as  to  the  future  conduct  of  the  company. 
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(ii)  For  the  directors  to  give  full  information  to  the  shareholders,  to  report  on  the 
availability  of  the  bidder’s  resources  if  the  offer  is  made  through  them,  to 
express  their  opinion  as  to  the  merits  of  any  offer  made  to  shareholders,  and 
to  inform  shareholders  whenever  a formal  offer  has  been  received,  even  if 
they  have  rejected  it. 

(c)  Functions  of  directors 

Our  views  on  this  point  have  been  dealt  with  above. 

( d)  Disclosure  of  identity  of  bidder 

We  submit  that  it  should  be  a statutory  duty  of  a bidder  to  disclose  his  identity  and 
that  for  this  purpose  he  should  not  be  entitled  to  rely  on  nominees’  names.  A share- 
holder may  have  to  decide  whether  he  will  accept  a cash  offer  or  elect  to  remain  as  a 
possible  minority  holder.  He  is  therefore  entitled  to  know  who  the  bidder  is,  so  as  to 
be  able  to  form  an  opinion  of  the  kind  of  treatment  he  is  likely  to  receive  as  a minority 
holder. 

0)  The  financing  of  such  transactions 

Our  views  on  this  matter  have  been  dealt  with  above. 

(/)  Disclosure  of  directors'  interests 

In  our  opinion  present  legislation  provides  adequately  for  the  disclosures  required 
in  the  case  of  directors  who  are  not  going  to  remain  in  office.  There  seems,  however, 
to  be  no  obligation  upon  directors  who  will  remain  in  office  to  disclose  any  special 
inducements  to  recommend  acceptance  of  a bid.  It  is  suggested  that  it  should  be 
obligatory  for  them  to  disclose  any  such  inducements. 

(g)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority 

(1)  We  suggest  that  where  more  than  one  class  is  hid  for,  the  10  per  cent,  which 
can  be  compulsorily  acquired  should  be  calculated  by  reference  to  individual  classes 
and  not  overall  as  is  understood  to  be  the  provision  at  present. 

(2)  It  has  recently  become  a fairly  common  practice  for  100  per  cent,  acquisition  to 
be  achieved  by  extraordinary  resolution.  Where,  for  example,  a company  wishes  to 
acquire  the  “ outside  ” holdings  of  preference  or  other  shares  of  one  of  its  subsidiary 
companies,  a scheme  is  submitted  to  such  shareholders  as  a class,  to  agree  to  the  sale 
or  cancellation  of  their  shares  and  the  acceptance  as  compensation  of  shares  of  the 
parent  company.  Thus,  approval  is  needed,  not  by  90  per  cent,  of  the  shares  in 
respect  of  which  the  offer  is  made,  but  by  75  per  cent,  of  those  voting  at  the  meeting. 

In  the  opinion  of  the  Association  the  offering  company  should  be  prohibited  from 
voting  in  respect  of  the  shares  which  it  already  holds  or  controls  and  for  this  purpose 
the  quorum  and  the  requisite  majorities  at  the  class  meeting  should  be  based  on  the 
remainder  of  the  class,  excluding  the  securities  held  or  controlled  by  the  bidder. 


17.  Prospectuses— Statements  in  lieu  of  Prospectuses — Offers  for  Sale — Issues  of  Shares 
to  Existing  Shareholders 

(1)  We  consider  that  the  following  information  should  be  required  by  law  to  be 
shown  in  a prospectus: — 

© The  borrowing  powers  (to  which  reference  is  made  in  paragraph  5 ( d ) above) 
of  the  issuing  company  and  where  there  is  not  a group  borrowing  limit,  the 
aggregate  borrowing  powers  of  its  subsidiaries.  If  there  is  a group  limit,  but 
the  borrowings  of  certain  subsidiaries  (e.g.  overseas  subsidiaries)  are  excluded 
therefrom,  then  the  aggregate  of  their  borrowing  limits  should  be  shown. 

(ii)  The  powers  of  a company  or  its  subsidiaries  to  give  guarantees  of  capital  or 
borrowings  in  respect  of  other  companies  and  (unless  recommendation  5 (d)  (5) 
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above  is  accepted  and  enacted)  a statement  of  any  such  existing  guarantees. 
There  should  be:  an  exclusion  in  respect  of  cases  where  the  giving  of  such 
guarantees  constitutes  part  of  the  ordinary  business  of  a company. 

(iii)  The  control,  if  any,  by  preference  shareholders  or  debenture-holders  of  the 
borrowing  powers. 

(iv)  Changes  in  published  reserves  since  the  last  annual  report. 

(2)  The  period  of  five  years,  over  which  financial  information  is  required  under 
paragraph  19  of  the  Fourth  Schedule  in  a prospectus  offering  shares  or  debentures  for 
subscription  or  for  purchase  by  persons  other  than  existing  holders,  should  be  extended 
where  possible  to  ten  years  and,  in  addition,  the  following  further  information  should 
be  provided  in  the  form  in  which  it  would  be  required  under  the  Eighth  Schedule  of  the 
Act  (any  necessary  adjustments  being  made  in  order  to  show  a true  and  comparable 
position  year  by  year) : — 

(i)  Amounts  set  aside  for  depreciation 

(ii)  Transfers  to  and  from  published  reserves 

(iii)  The  amount  and  basis  of  the  charge  for  United  Kingdom  and  other  taxation 

(iv)  Net  assets  of  the  company. 

If  in  any  case  the  company  has  not  been  a public  company  subject  to  the  Act  through- 
out the  ten  year  period,  the  above  information  should  be  stated  on  the  basis  which 
would  have  applied  if  the  company  had  been  subject  to  the  Act  during  that  period. 

(3)  We  feel  that  the  protection  given  by  section  43  of  the  Act  to  persons  who  subscribe 
for  shares  in  or  debentures  of  a company  should  be  extended  to  a subsequent  holder,  and 
any  legal  remedy  open  to  an  original  subscriber  should  also  be  open  to  any  subsequent 
holder. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  Shares 

Our  views  upon  reduction  of  capital,  as  relating  to  preference  shares,  are  set  out  above 
in  paragraph  9 (6). 

Under  section  27  (3)  of  the  Act  a subsidiary  which  was  a member  of  its  holding 
company  at  the  commencement  of  the  Act  did  not  need  to  divest  itself  of  such  share- 
holdings but  was  not  permitted  to  exercise  its  voting  powers.  However  in  the  case  of 
mergers  subsequent  to  1948  we  consider  that  there  is  doubt  as  to  the  appropriate  course 
of  action  required  of  a company  becoming  a subsidiary  of  another  in  which  it  already 
has  a shareholding.  We  accordingly  recommend  that  section  27  of  the  Act  requires 
reconsideration,  and  as  a general  principle  we  would  be  in  favour  of  the  sale  of  the  shares. 

21.  Accounts 

Taking  the  question  in  broad  terms,  we  are  of  the  opinion  that,  apart  from  the 
recommendations  which  we  submit  hereafter,  companies  generally  already  disclose 
sufficient  information  in  their  accounts  (including  where  the  company  is  a parent 
company,  information  regarding  its  subsidiaries)  to  enable  members  and  other  interested 
parties  to  obtain  a fair  and  proper  view  of  the  financial  position. 

The  accounting  provisions  in  the  Eighth  Schedule  to  the  Act  have  proved  generally 
satisfactory,  but  we  recommend  the  following  additions: — 

(1)  Companies  to  which  paragraph  8(1)  (a)  of  the  Eighth  Schedule  applies  should 
be  required  to  show  as  separate  items  in  their  profit  and  loss  accounts,  dividends 
and  interest  received  from  (i)  the  company’s  trade  investments,  (ii)  quoted  invest- 
ments other  than  trade  investments  and  (iii)  unquoted  investments  other  than 
trade  investments. 

(2)  Companies  should  be  required  to  show,  by  way  of  note  or  otherwise: — 

(a)  the  basis  upon  which  the  profits  of  particular  activities  are  brought  into 
account,  when  the  period  in  which  such  profits  were  earned  is  longer  than 
the  accounting  period 
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(M  an  estimated  fair  value  of  investments,  showing  separately  the  market  value 
of  quoted  investments,  the  directors’  valuation  of  unquoted  investments, 
and  their  valuation  of  trade  investments  (not  being  subsidiaries),  if  the 
company  is  one  to  which  paragraph  11  (8)  of  the  Eighth  Schedule  of  the 
Act  applies. 

(3)  We  welcome  the  present  tendency  for  an  increasing  number  of  companies  to 
issue  estimated  profit  statements  more  frequently  than  once  a year,  but  recognise 
that  in  certain  industries,  including  the  insurance  industry,  many  companies  would 
find  this  impracticable.  In  our  view  there  would  be  serious  difficulties  in  attempting 
to  provide  by  legislation  for  the  issuing  of  such  profit  statements  and  the  matter 
could  probably  be  best  dealt  with  by  the  Stock  Exchange. 

(4)  Section  148  of  the  Act  provides  that  balance  sheets  laid  before  the  company  in 
general  meeting  shall  be  made  up  to  a date  not  earlier  than  the  date  of  the  meeting 
bv  more  than  nine  months,  or,  in  the  case  of  a company  havmg  o verseas  interests, 
by  more  than  twelve  months.  We  recommend  that  these  periods  should  be  reduced 
to  six  months  and  nine  months  respectively. 

With  regard  to  the  Committee’s  specific  enquiry  as  to  whether  all  the  existing  account- 
ing provisions  are  necessary  and  useful  in  present  day  conditions,  our  view  is  that  in 
general  terms  they  are  still  necessary  and  useful.  On  this  point  the  exemptions  from  and 
provisos  to  certain  requirements  of  the  Act,  subject  to  the  safeguards  laid  dowa, , are  m 
our  experience  also  of  considerable  value  and  should  be  maintained  and  continued. 
Two  examples  are  particularly  worthy  of  mention: — 

(i)  In  relation  to  subsidiary  companies  and  the  obligation  to  prepare  group  accounts 
of  the  company  and  its  subsidiaries,  sections  149, 150, 151  and  152  not  only  state 
what  must  be  done  but  set  out  numerous  and  valuable  options  as  to  the  maimer 
in  which  group  accounts  may  be  prepared,  the  occasions  when  some  of  the 
requirements  need  not  be  followed  and  the  right  to  omit  some  of  the  details  m 
certain  circumstances.  These  sections  are  drafted  on  liberal  lines  and  the  right 
to  proceed  by  one  method  or  another  has  proved  most  valuable  to  groups  of 
companies.  At  the  same  time,  by  reason  of  the  safeguards  laid  down,  the 
protection  afforded  to  the  shareholders  and  to  the  pubhc  is  not  impaired, 
ffi)  The  exemptions  granted  to  banks,  assurance  companies  and  others  from  some  of 
the  accounting  provisions  of  the  Act  are  of  great  importance  and  were  granted 
in  the  national  interest  in  order  to  protect  the  standing,  credit  and  stability  of 
the  companies.  They  are  mentioned  in  more  detail  under  paragraph  (1)  below. 

With  regard  to  associated  companies,  which  we  interpret  as  meaning  companies  in 
which  the  parent  company  of  the  group  holds  a substantial  interest  and  with  which  it 
works  in  close  liaison  and  contact  but  where  such  mterest  is  insufficient  to  make  the 
company  a subsidiary,  we  feel  that  it  would  he  extremely  unwise  to  require  by  law 
compulsory  disclosure  of  the  association  existing  between  them,  whether  or  not  accom- 
panied by  additional  information  and  a note  of  the  extent  of  the  shareholding.  Our 
reasons  for  holding  this  view  are  that  information  in  this  connection  might  lead  to 
a number  of  anomalous  situations  or  misleading  conclusions.  Furthermore  the 
disclosure  might  be  detrimental  to  the  interests  of  a group  from  a competitive  or  profit 
earning  angle  particularly  if  it  traded  overseas  as  do  many  insurance  companies.  Even 
the  compulsory  disclosure  of  the  names  of  associated  companies  could  be  damaging  and 
could  lead  to  substantial  loss  of  business. 

The  above  are  general  notes.  The  following  paragraphs  relate  specifically  to  points 
on  which  evidence  is  invited. 

(b)  Share  premium  account 

Section  56  provides  that  where  a company  issues  shares  at  a premium,  whether  for 
cash  or  otherwise , a sum  equal  to  the  aggregate  amount  or  value  of  the  premiums  on 
these  shares  shall  be  transferred  to  an  account  to  be  called  the  Share  Premium 
Account  ”,  and  the  provisions  of  the  Act  relating  to  the  share  capital  of  a company  shall, 
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with,  certain  qualifications,  apply  as  if  the  share  premium  account  were  paid-up  share 
capital  of  the  company.  Until  recently,  it  had  generally  been  accepted  that  this  provi- 
sion required  a company,  when  it  issued  shares  to  the  shareholders  of  another  company 
which  it  was  acquiring,  to  give  a value  to  those  shares  in  excess  of  their  nominal  value 
and  to  credit  such  excess  to  a share  premium  account.  It  was  thought  that  this  followed 
from  the  decision  in  Henry  Head  Limited  v.  Ropner  Holdings  Limited  (1952  Ch.  124). 

This  view  has  now  been  challenged.  There  is  opinion  in  favour  of  the  contention  that 
in  some  cases  no  share  premium  need  be  created,  and  the  shares  acquired  may  be  given 
a book  value  equal  to  the  nominal  value  of  the  shares  issued  in  exchange,  plus  any 
monetary  consideration  paid  as  a supplement  to  the  shares  issued,  and  such  a procedure 
has  been  followed  by  several  companies  in  recent  mergers. 

We  therefore  consider  that  the  Act  should  be  clarified  to  establish  whether  or  not  it  is 
necessary  to  create  a share  premium  account  in  such  cases.”  We  support  the  contention 
expressed  in  the  previous  paragraph. 

We  further  recommend  that  share  premium  accounts,  however  created,  should  be 
available  for  the  purpose  of  writing  off  all  expenditure  concerned  with  capital  matters, 
including  formation,  reconstruction  and  the  stamp  duty  payable  on  an  increase  in  the 
authorised  share  capital,  whether  or  not  the  whole  of  such  increased  capital  is  subse- 
quently issued.  Moreover,  we  are  of  the  opinion  that,  if  a share  premium  account  needs 
to  be  created  on  shares  issued  to  the  shareholders  on  the  purchase  of  a subsidiary,  it 
should  be  available  for  the  purpose  of  writing  down  the  book  value  of  the  shares  so 
purchased.  This  would  enable  any  goodwill  item,  which  might  otherwise  arise  in  the 
consolidated  balance  sheet,  to  be  reduced  or  eliminated. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 

When  an  acquired  company  is  purchased  with  capital  assets,  e.g.  cash,  it  is  logical 
that  its  reserves  should  not  be  available  for  distribution  as  dividends  to  the  parent 
company’s  shareholders.  If  the  same  principle  is  applied  when  an  acquisition  is  made 
by  the  issue  of  shares,  however,  the  result  can  be  unreasonable  in  some  cases.  Where, 
for  example,  a merger  is  effected  through  an  exchange  of  shares  it  would  be  irrational  if 
reserves  which  were  free  before  the  merger  were  not  subsequently  available  for  distri- 
bution to  the  shareholders  of  either  a newly  formed  holding  company  or  the  acquiring 
company  except  to  the  extent  to  which  the  share  capital  issued  by  the  acquiring  company 
exceeded  the  share  capital  of  the  company  (or  companies)  acquired. 

The  Act  gives  no  clear  direction  as  to  the  use  which  may  or  should  be  made  of  pre- 
acquisition  profits  and  present  opinions  are  conflicting.  We  feel  that  the  position 
should  be  clarified. 

(d)  Description  of  Reserves 

In  our  opinion  directors  and  managers  of  companies,  professional  accountants  and 
other  persons  in  legal  and  financial  circles  have  now  become  fully  accustomed  to  the 
description  of  reserves  in  the  Eighth  Schedule  to  the  Act  and  the  nature  of  the  items 
which  would  be  included  under  each  heading  and  no  amendment  need  be  recommended. 

(c)  Definition  of  Profits 

On  this  point  we  are  fully  in  accord  with  the  views  expressed  in  the  Report  of  the 
Cohen  Committee  to  the  effect  that  the  trend  of  profits  is  the  best  indication  of  the 
prosperity  or  otherwise  of  a company  and  that  it  is  preferable  that  the  law  should 
demand  certain  minimum  requirements  as  to  the  contents  of  a profit  and  loss  account  or 
the  manner  in  which  the  figure  for  profit  is  arrived  at,  provided  that  it  shows  overall  and 
by  its  result  a true  and  fair  view  of  the  profit  or  loss  for  the  financial  year  and  that  these 
minimum  requirements  should  be  reviewed  from  time  to  time.  Requirements  on  these 
lines  are  already  laid  down  in  section  149  of  the  Act  and  the  auditors  must,  under  the 
Ninth  Schedule,  certify  that  the  profit  and  loss  account  gives  that  information. 

A definition  of  profits  which  would  be  suitable  for  all  cases  would  be  extremely 
difficult  to  devise  and  might  create  more  problems  than  it  would  solve. 

627 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


16th  December,  1960]  British  insurance  association 


[Continued 


(f)  Exemption  of  banks,  assurance,  and  shipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act , 1948 

It  is  our  firm  opinion  that  the  necessity  for  the  exemptions  granted  to  banking, 
discount  and  assurance  companies  was  adequately  set  out  in  the  Cohen  Report  on 
Company  Law  Amendment  and  although  that  Report  was  published  in  1945  the  reasons 
advanced  are  as  valid  today  as  at  that  time.  The  appropriate  extracts  from  the  Report 
are  set  out  below : — ■ 

“Para.  101.  Undisclosed  reserves — 

. it  is  also  important  in  our  opinion  to  ensure  that  there  should  be  adequate 
disclosure  and  publication  of  the  results  of  companies  so  as  to  create  confidence  in 
the  financial  management  of  industry  and  to  dissipate  any  suggestion  that  hidden 
profits  axe  being  accumulated  by  industrial  concerns  to  the  detriment  of  consumers 
and  those  who  work  for  industry.  We  have  framed  recommendations  with  which 
we  think  most  companies  should  comply  (pages  59-60).  There  are,  however,  three 
classes  of  companies  where  other  considerations  must  be  taken  into  account, 
namely  banking  companies,  discount  companies  and  assurance  companies  (we  use 
the  term"  assurance  companies  ” to  cover  both  assurance  and  insurance  companies). 
In  the  case  of  banking  and  assurance  companies  the  interests  of  the  depositors  and 
the  policy-holders  respectively  outweigh  the  interests  of  the  shareholders  and  in  the 
case  of  all  three  classes  of  companies  considerations  affecting  the  public  interest 
must  be  taken  into  account.  The  reputation  for  stability  of  these  companies  is  a 
national  asset  of  the  first  importance  to  the  community  in  general  and  it  is  not  in  the 
public  interest  to  endanger  their  stability  or  the  confidence  they  enjoy  at  home  and 
abroad.  From  time  to  time  the  values  of  their  assets  and  particularly  their  very 
large  holdings  of  Government  and  other  gilt-edged  securities  are  adversely  affected 
by  political  disturbances  and  economic  conditions,  national  and  international.  In 
such  circumstances  it  is  desirable  that  their  financial  strength  should  be  even  greater 
than  may  appear.  The  history  of  the  years  after  1929  demonstrates  the  public 
advantage  of  their  being  able  to  present  a reasonably  stable  position  in  a time  of 
violent  and  sudden  stress  and  for  this  reason  it  seems  to  us  desirable  that  such 
companies  should  be  permitted  to  retain  a buffer  of  undisclosed  reserves.  In  this 
country  no  one  questions  the  stability  of  our  banks,  discount  companies  and 
assurance  companies,  but  some  countries  are  not  so  happily  placed  and  countries 
abroad  watch  the  evidence  of  stability  very  closely  and  react  very  quickly  to  any 
unusual  symptoms.  We  consider,  therefore,  that  banking  and  discount  companies 
should  be  absolved  from  the  obligation  of  showing  separately  reserves  and  provi- 
sions and  transfers  to  and  from  such  accounts,  but  that  their  balance  sheets  should 
indicate  the  existence  of  reserves  and  provisions  and  their  profit  and  loss  accounts 
should  be  appropriately  worded  so  as  to  show  whether  any  such  transfers  have  been 
made  during  the  period  covered  by  the  accounts ...” 

“ Para.  102.  Assurance  Companies — 

Parliament  has  enacted  special  legislation  dealing  with  the  affairs  of  assurance 
companies  transacting  most  classes  of  assurance  business  and  the  Assurance 
Companies  Act,  1909,  prescribes  forms  of  annual  accounts  to  be  deposited  with  the 
Board  of  Trade  by  such  companies.  Under  section  1 10  of  the  Companies  Act  they 
may  deliver  these  accounts  for  registration  to  the  Registrar  of  Companies  instead  of 
accounts  drawn  up  in  accordance  with  the  Companies  Act:  shareholders  and 
policy-holders  are  entitled  to  obtain  copies  of  the  prescribed  accounts  and  the 
annual  accounts  issued  to  the  shareholders  are  often  based  on  the  accounts  so 
prescribed.  We  do  not  consider  it  desirable  to  impose  under  the  Companies  Act 
any  requirements  for  disclosure  of  reserves  and  provisions  or  transfers  to  and  from 
such  accounts  beyond  those  contained  in  the  prescribed  forms.  We  suggest, 
however,  that  the  Board  of  Trade  should  be  empowered  to  alter  the  prescribed 
forms  of  the  annual  accounts  so  as  to  incorporate  therein  the  requirements  of  the 
Companies  Act  including  the  amendments  we  suggest  other  than  those  relating  to 
reserves  and  provisions  (page  63,  TV  (1)).” 
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As  a result,  the  Cohen  Committee  recommended  that  a number  of  the  proposed 
accounting  requirements,  particularly  with  regard  to  the  disclosure  of  reserves  and 
provisions  and  to  the  transfers  to  and  from  such  accounts,  should  not  apply  to  banks 
assurance  companies,  etc.  It  was  made  clear  that  the  recommendation  was  based  on 
the  premise  that  the  reputation  for  stability  of  these  companies  is  a national  asset  of  the 
first  importance  to  the  community  in  general  and  that  it  is  not  in  the  public  interest  to 
endanger  the  confidence  they  enjoy  at  home  and  abroad.  Later,  in  the  House  of  Lords 
( Hansard  25.3.47.  Vol.  146/50/779),  Viscount  Swinton  confirmed  that  there  was  “no 
question  of  giving  a benefit  to  the  company  as  a company,  or  to  the  company’s  share- 
holders as  individual  investors.  That  was  never  in  the  mind  of  any  of  us.  There  can 
be  only  one  consideration,  and  that  is  what  is  in  the  national  interest  ”. 

In  the  evidence  before  the  Cohen  Committee  the  point  was  made  from  two  or  three 
quarters  that  inner  reserves  were  in  the  national  interest.  In  particular  the  Committee 
of  London  Clearing  Bankers  in  their  Memorandum  submitted  that  they  were  against 
the  view  that  there  should  be  statutory  rigidity  with  regard  to  Balance  Sheet  valuations 
and  to  the  methods  of  disclosing  profits  and  losses,  which  rigidity  might  well  do  more 
harm  than  good  whilst  still  leaving  room  for  intentional  misrepresentation. 

This  is  equally  true  of  insurance  companies.  The  very  nature  of  their  business 
demands  that  their  published  accounts  should  show  a position  which  creates  and 
maintains  confidence  in  their  ability  to  meet  their  contracts— not  only  at  home  but  also 
overseas,  and  not  at  a particular  date  but  also  taking  a long-term  view.  Insurance 
contracts  are  based  on  good  faith  and  the  stability  of  the  companies  themselves  as 
supported  by  the  annual  published  accounts  must  continually  demonstrate  an  assurance 
of  reliability  and  trustworthiness. 

It  is  therefore  important  that  temporary  financial  disturbances  or  fluctuations  in 
market  values  of  their  investments  must  not  appear  to  disturb  their  financial  strength 
more  than  need  be.  It  must  be  apparent  from  their  accounts  that  such  factors  have 
been  withstood  without  affecting  their  stability  and  this  is  achieved  by  the  companies 
having  substantial  undisclosed  reserves,  the  published  reserves  being  looked  upon  as 
minimum  reserves  and  being  maintained  at  a reasonably  stable  or  increasing  level. 

Apart  from  the  above  considerations  there  are  difficulties  in  practice.  It  would  be 
impracticable  for  insurance  companies  and  their  auditors  to  draw  a clear  distinction 
between  “ reserves  ” and  “ provisions  ” if  it  ever  became  necessary  to  apply  without 
some  alleviation  the  definitions  in  the  Companies  Act,  1948.  A typical  illustration  is 
in  regard  to  marine  business,  where  claims  remain  outstanding  for  many  years  after 
the  policies  have  been  written  without  any  close  indication  of  the  amounts  likely  to  be 
eventually  involved.  Consequently,  it  is  impossible  to  estimate  with  any  degree  of 
accuracy  the  liabilities  at  the  closing  of  each  year’s  published  accounts  and  to 
differentiate  between  the  “ reserve  ” and  “ provision  ” elements  in  marine  funds. 

Furthermore,  the  disclosure  by  insurance  companies  of  the  market  values  of  invest- 
ments, which  could  be  liable  to  wide  fluctuations,  could  be  misleading.  The  aggregate 
market  value  at  any  particular  date  is  of  no  special  significance.  The  “ liabilities  ” 
side  of  an  insurance  company’s  balance  sheet,  particularly  if  it  is  a life  office,  must 
look  far  into  the  future  (and  can  never  be  other  than  an  estimate),  whereas  a statement 
of  assets  at  market  value  is  a transient  picture  at  a particular  point  of  time. 

The  Insurance  Companies  Act,  1958,  section  5,  makes  it  quite  clear  that  assessing 
the  financial  position  of  a life  office  and  determining  its  surplus  is  the  responsibility  of 
an  actuary.  Thus,  in  practice,  reliance  must  largely  and  inevitably  be  placed  on  the 
Actuary’s  Valuation  Report,  on  the  certificate  which  he  appends  to  the  accounts  and 
on  his  knowledge  of  the  nature  of  the  assets.  To  present  a fair  and  reasonable  state- 
ment as  to  the  financial  position  of  a life  office  the  valuation  of  both  liabilities  and 
assets  must  be  considered  in  conjunction.  To  be  obliged  to  supply  some  alternative 
and  unrelated  assessment  of  either  the  liabilities  or  the  assets  would  confuse  rather 
than  clarify  a proper  interpretation  of  the  position  and  might  well  lead  to  erroneous 
impressions  being  gained. 
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To  insurance  companies,  particularly  those  engaged  in  life  assurance,  the  importance 
of  investments  lies  in  their  earning  power  rather  than  m their  realisable  value,  hi  this 
resrect  they  perform  a similar  function  to  that  which  the  fixed  assets  perform  for  an 
industrial  company.  For  this  latter  class  of  company,  market  value  is  not  required 
to  be  stated  because  it  is  irrelevant  to  a fair  assessment  of  the  mdustrial  company  s 
earning  power. 

Admittedly,  there  is  the  possibility  that  a company  engaged  in  fire  or  other  general 
classes  of  insurance  might  have  to  realise  assets  to  meet  a catastrophe.  In  such  an 
event  however,  particularly  if  substantial  blocks  of  stock  have  to  be  sold,  the  market 
would  fall  and  prices  realised  might  bear  little  relationship  to  the  market  prices 
at  the  time  of  the  last  published  accounts. 

We  repeat  our  view  that  a compulsory  disclosure  of  the  aggregate  market  value  of 
investments  would  create  false  impressions  of  the  position.  Assume  for  ex^ple  that 
this  disclosure  had  been  required  of  insurance  companies  during  recent  years  At  the 
end  of  1954  the  public  might  have  concluded  that  the  position  was  one  of  strength, 
at  the  end  of  1957  one  of  serious  weakness ; at  the  end  of  1959  one  of  excessive  strength. 
In  fact  the  strength  of  life  assurance  companies  has  not  been  subject  to  wide 
fluctaations  over  this  period,  but  on  the  contrary  has  been  steadily  increasing,  as  is 
sto mto  alia  by  the  increasing  scales  of  bonuses  allotted  to  policyholders. 

We  are,  therefore,  convinced  that  from  the  national  and  public  point  of  view  and 
in  the  interests  of  both  the  policyholders  and  shareholders  it  is  of  the  utmost  importance 
that  exemptions  on  accounting  matters,  particularly  hidden  reserves,  already  granted 
to  insurance  companies,  should  he  continued. 

22.  Audit 

(a)  Qualifications  and  appointments  of  auditors  \ where^  are 

(b)  Duties  and  responsibilities  of  auditors  r se(j  elsewhere  in  this 

(c)  Exemption  of  “exempt’''  private  companies  from  section  161 J memorandum. 

23.  Provisions  as  to  Returns 

(a)  Annual  Return  

m We  feel  that  widespread  economies  could  be  achieved  without  limiting  the  amount 
of  essential  information  available  to  shareholders  if  an  annual  return  could  be  made 
giving  the  list  of  present  individual  shareholdings  but  without  including  particulars  of 
transferred.  It  would  seem  desirable  to  leave  companies  with  the  freedom  to 
submit  a complete  return  once  in  every  three  years  incorporating  a return  of  shares 
transferred  in  the  intervening  years  as  at  present,  if  this  method  was  preferred. 

(21  Additionally,  we  consider  that,  provided  the  existing  requirements  as  to  the 
frequency  of  an  annual  return  were  preserved,  companies  should  be  enabled  if  they 
so  desire,  to  select  a date  for  the  compilation  of  the  annual  return  other  than  the  day 
14  days  after  the  annual  general  meeting.  The  period  between  two  consecutive 
returns  should  not  exceed  15  months  in  the  case  of  an  annual  return  or  three  years  and 
three  months  in  the  case  of  a triennial  return. 

We  feel  that  no  disadvantage  to  shareholders  or  others  wishing  to  consult  the  annual 
return  could  arise  if  the  date  selected  was  a date  when  the  annual  return  could  be 
prepared  not  as  a separate  process,  but  as  a by-product  of  some  other  process  such  as 
the  closing  of  the  books  for  dividend  distribution  purposes. 

(A)  Notification  of  changes  of  directors  or  secretary  or  in  their  particulars 
We  consider  that  in  this  respect  also  economies  might  be  achieved  by  easing  the 
requirement  for  all  changes  to  be  notified  immediately  and  permitting  mmor  dmnges 
(e  a.  honours,  business  occupation  or  other  directorships)  to  be  notified  only  at  legular 
intervals,  say  as  a complement  to  the  annual  return.  The  register  of  directors  is  a 
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document  open  for  inspection,  and  it  seems  unnecessary  that  any  minor  change 
effected  in  the  details  in  the  register  must  at  the  same  time  be  placed  upon  the  central 
public  files. 

24.  Company  and  Business  Names 

The  wording  of  section  18  (2)  of  the  Act,  which  provides  a remedy  in  cases  where  a 
new  company  has  taken  a name  which  is  too  similar  to  an  existing  name,  applies 
only  where  both  are  names  of  companies  as  defined  in  the  Act.  We  suggest  that  the 
wording  should  be  broadened  to  cover  all  corporate  bodies  under  whatever  Act  they 
may  have  been  registered,  and  also  that  a similar  provision  should  be  incorporated 
in  the  Registration  of  Business  Names  Act,  which  would  include  partnerships  registered 
under  that  Act.  There  should  therefore  be  provision  for  close  liaison  between  the 
various  registration  officials  in  order  to  remove  the  risk  of  similarity  of  registrations 
being  iangerously  misleading  to  the  public. 


25.  Foreign  Companies 

The  larger  insurance  companies  carry  on  business  in  a great  many  different  countries 
and  they  have  to  comply  m all  cases  with  the  requirements  of  local  legislation.  There 
is  a steadily  increasing  tendency  for  countries  overseas  to  multiply  these  requirements 
and  to  copy  or  adapt  what  is  being  done  in  other  countries.  It  is  therefore  becoming 
more  difficult  for  British  insurance  companies  to  comply  with  the  requirements  of 
such  countries. 

We  recommend,  therefore,  that  in  drafting  legislation  affecting  overseas  companies 
trading  in  this  country,  the  existing  practice,  which  does  not  place  upon  them  any 
more  onerous  legislative  requirements  than  those  applicable  to  United  Kingdom 
companies,  should  be  continued. 


26.  Internal  Management  and  Administration 


(a)  Annual  and  other  General  Meetings 

(1)  We  are  of  the  opinion  that  the  provisions  of  section  133  (1)  (a)  of  the  Act,  as 
regards  the  summoning  of  annual  general  meetings,  afford  the  minimum  period  of 
notice  which  permits  full  consideration  of  the  matters  laid  before  any  meeting  and  we 
suggest  that  this  period  of  21  days  be  prescribed  as  the  minimum  notice  for  all  meetings 
of  shareholders  or  debenture-holders. 

Moreover  preference  or  other  shareholders,  who  may  not  be  entitled  under  ihe 
company’s  regulations  to  vote  at  a meeting,  and  debenture-holders  may  nevertheless  be 
vitally  interested  in  matters  which  are  to  be  considered  there.  Accordingly  we  recom- 
mend that  all  shareholders  in  and  debenture-holders  of  companies  should  be  entitled  to 
receive  all  notices  issued  to  any  class(es)  of  shareholders  of  the  company,  irrespective 
of  whether  they  are  entitled  to  attend  or  vote  at  the  meeting,  by  the  same  post  as  they 
are  sent  to  the  class  or  classes  which  will  be  entitled  to  attend. 


(2)  Section  183  (1)  provides  for  individual  consideration  of  resolutions  proposing  the 
appointment  of  persons  as  directors  of  a company.  It  is  suggested  that  similar  provision 
could  with  advantage  be  enacted  as  regards  all  matters  submitted  to  meetings  of  share 
or  debenture-holders  so  that  a number  of  independent  items  cannot  be  submitted  imder 
an  “ omnibus  ” resolution.  It  is  desirable  that  individual  holders  should  be  enabled  to 
exercise  their  votes  separately  in  respect  of  each  matter  and  not  be  led  to  vote  against  a 
proposal  which  is  to  their  advantage  by  reason  of  the  inclusion  m the  same  resolution  ot 
a matter  to  which  they  take  strong  exception. 


(3)  It  is  possible  for  proxies  to  be  suppressed  or  disallowed  withoutthe  fact  cornmg  to 
the  notice  of  the  general  body  of  shareholders.  We  recommend  that  proxies  and  polls 
should  be  under  the  control  of  independent  scrutineers,  such  as  the  company  s auditors. 
Many  boards  already  invite  the  auditors  to  undertake  such  duties. 
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(4)  Moreover  there  is  no  provision  limiting  the  time  within  which  the  result  of  a poll 
must  be  declared  and  difficulty  may  be  experienced  in  arranging  for  an  application  to  the 
Court,  under  section  5,  within  the  specified  period  of  21  days  owing  to  delay  in  declaring 
the  result  of  the  poll.  It  is  our  view  that  the  scrutineers  should  be  charged  with  the  duty 
of  enabling  the  chairman  to  declare  the  result  of  the  poll  as  soon  as  possible  (including 
the  number  and  value  of  proxies  disallowed)  and  that  the  effect  of  the  resolutions  (if  any) 
and  the  time  limits  prescribed  by  the  Act  should  be  operative  as  from  the  date  of  the 
declaration  instead  of  as  from  the  date  of  the  meeting. 

(5)  It  is  our  opinion  that,  notwithstanding  any  provisions  in  the  articles  of  a company, 
it  should  be  mandatory  upon  a proxyholder  to  demand  a poll  if  he  holds  proxies 
representing  at  least  10  per  cent,  of  the  voting  power  which  are  against  the  result  of  a 
show  of  hands. 

(6)  Mode  of  passing  extraordinary  and  special  resolutions 

It  is  our  opinion  that  the  existing  three  forms  of  resolution,  viz.  extraordinary,  special 
and  ordinary,  are  becoming  outmoded,  and  we  envisage  no  objection  to  the  first  two 
categories  being  merged.  This  would  mean  that  resolutions  would  be  of  two  types  only, 
viz.  special  and  ordinary,  and  simplification  would  be  achieved  without  endangering  the 
control  of  their  company  vested  in  the  hands  of  shareholders. 

(c)  Securing  proper  disclosures  of  information 

(1)  We  attach  considerable  importance  to  the  disclosure  of  proper  and  complete 
information  in  circulars  accompanying  formal  notices  and  seeking  proxies,  but  as 
circumstances  vary  so  extensively  it  is  not  possible  to  make  a recommendation  for 
legislation. 

(2)  We  recommend  that  the  requirement  for  proxy  forms  to  be  worded  so  that  the 
proxy  or  proxies  of  a shareholder  or  debenture-holder  may  vote  either  for  or  against 
each  resolution  should  be  established  by  legislation.  It  is  appreciated  that  this  is  a 
requirement  of  the  London  Stock  Exchange  but  we  feel  that  this  control  is  not  sufficient 
to  cause  the  practice  to  be  universally  adopted. 

id)  Exercise  of  \oting  rights  in  cases  of  interlocking  shareholdings,  etc. 

(1)  We  are  concerned  at  the  position  which  arises  when  two  companies  have  inter- 
locking shareholdings  in  each  other  which  confer  effective  voting  control.  The  two 
boards  of  directors,  which  may  well  be  identical  or  similar,  can  then  maintain  each 
other  in  office. 

One  particularly  undesirable  use  of  this  situation  arises  when  two  companies  exchange 
share  holdings  with  a view  to  a limited  merger  of  their  interests.  This  may  result,  not 
only  in  effectively  removing  any  real  control  by  existing  shareholders,  but  also  in  prevent- 
ing any  take-over  bid  by  a third  party.  It  is  difficult  to  make  a firm  recommendation  to 
prevent  this  kind  of  occurrence. 

(2)  We  consider  that  it  might  be  desirable  to  provide  for  the  disclosure,  when  voting, 
of  the  interests  of  trustees  in  certain  cases,  e.g.  where  the  trustee  of  a pension  fund  is  a 
director  or  employee  of  the  company. 

Additional  matters  affecting  management — 

We  recommend  that  the  basic  principles  behind  the  clauses  in  Table  A defining  the 
rotation  of  directors,  i.e.  89-91  and  95,  should  be  given  the  force  of  law  in  order  to 
ensure  the  regular  annual  retirement  by  rotation  of  an  adequate  fixed  proportion  of  the 
directors  and  the  earliest  possible  endorsement  of  the  filling  of  a casual  vacancy;  also 
that  it  should  be  obligatory  to  give  notice  with  the  accounts  of  the  names  of  the  directors 
subject  to  these  processes  and  whether  they  are  seeking  re-election. 

We  fully  realise  that  for  certain  specialised  functions  a company’s  organisation  may 
require  a director  to  assume  additional  responsibilities  as  a manager  and  therefore  be 
described  as  a managing  director.  On  the  other  hand  we  have  experience  of  cases  where 
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by  reason  of  a disproportionate  number  of  such  managing  directors  being  exempt  from 
retirement  by  rotation,  the  control  of  the  company  by  shareholders  has  been  impaired. 

We  therefore  consider  that  the  appointment  of  managing  directors  ought  to  be  made 
by  an  independent  majority  of  the  board,  i.e.  by  directors,  constituting  a majority  of  the 
board,  who  are  not  themselves  managing  directors.  In  the  absence  of  such  an  independ- 
ent majority,  the  appointments  and  the  remuneration,  other  benefits  and  service 
agreements  should  be  dealt  with  at  a general  meeting. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

In  paragraph  15  (a)  (1)  of  this  memorandum  we  refer  to  advantages  which  would 
accrue  from  the  availability  of  a “ floating  charge  on  assets  ” in  Scotland.  Arising 
similarly  from  investment  transactions  it  would  be  beneficial  if  the  safeguards  provided 
to  lenders  by  the  effect  of  “ a notice  in  lieu  of  distringas  ” in  England  were  obtainable  in 
Scotland. 

We  realise  that  both  these  legal  processes  are  derived  from  rules  of  law  other  than  the 
Act  itself  although  the  effects  of  both  are  recognised  therein. 

29.  Any  other  Matters  within  the  Terms  of  Reference 

Section  22  of  the  Act  invalidates  an  alteration  to  the  memorandum  or  articles  which 
requires  existing  members  to  take  up  further  shares,  but  it  would  appear  that  it  is  possible 
that  this  can  in  effect  be  accomplished  by  making  a capitalization  issue  in  the  form  of 
partly-paid  shares. 

We  consider  it  undesirable  that  it  should  be  possible  for  a company  to  impose  a 
liability  on  any  member  (after  the  date  on  which  he  became  a member)  to  contribute  to 
the  company’s  share  capital  or  in  any  other  way  to  be  compelled  to  pay  money  to  the 
company.  A member  is  not  obliged  to  take  up  any  shares  provisionally  allotted  to  him 
under  a “ rights  ” issue  but  on  a capitalization  of  reserves  he  has  no  option  once  the 
appropriate  resolution  has  been  passed.  It  is  therefore  submitted  that  the  capitalization 
of  reserves  ought  only  to  be  applied  in  paying  up  uncalled  capital  of  partly-paid  shares  or 
in  the  issue  of  fully-paid  shares. 

June,  1960. 


Supplementary  Memorandum  by  the  British  Insurance  Association 


1.  This  supplementary  memorandum  is  submitted  in  response  to  the  request 
extended  to  us  when  the  Association  gave  oral  evidence  before  the  Committee  on 
16th  December,  1960.  We  were  then  asked  to  express  m writing  exactly  what 
exemptions  it  is  essential  to  retain  . . . distinguishing  between  the  Life  offices  and  general 
insurance  ”. 


2.  Since  giving  our  oral  evidence  to  the  Committee  we  have  reviewed  the  record  of 
that  evidence  and  the  contents  of  the  Association’s  written  memorandum,  particularly 
Item  21-Accounts,  sub-section  (/).  After  full  consideration  we  coito  our  bdief 
that  the  recommendations  of  the  Cohen  Committee  are  still  valid  and  that  the  exemp- 
tions granted  to  insurance  companies  by  the  Companies  Act,  1948,  are  reasonable 
and  proper. 

3.  It  is  a fact  that  insurance  companies  publish  more  detail  in  *eur 
circulated  to  shareholders  than  the  Companies  Act ,1948  requires.  Itdustnal 
undertakings  rarely  exhibit  separate  revenue  accounts  for  ^ch  rndradu^  venture 
contributing  to  the  enterprise.  The  Insurance  Companies  Act,  1958  however,  calls 
for  a statutory  revenue  account  for  each  specified  class  of  business  (e.g.  Life,  Fire, 


633 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


16 th  December , 1960] 


BRITISH  INSURANCE  ASSOCIATION 


[Continued 


Marine,  Motor,  Personal  Accident,  etc.)  and  much  of  this  extra  information  is 
commonly  included  in  the  accounts  produced  for  shareholders. 

4.  Furthermore,  the  Board  of  Trade  return  required  by  the  Insurance  Companies 
Act  1958,  contains  a comprehensive  classification  of  investments  which  enables  the 
reader  to  obtain  a clear  view  of  the  constitution  of  his  insurer’s  portfolio  in  the  case 
of  a policyholder  or  the  underlying  assets  of  his  investment  in  the  case  of  a shareholder . 

5.  We  feel,  therefore,  that  there  is  a strong  case  for  the  statutory  control  of  the 
contents  of  the  Profit  and  Loss  Account  and  Balance  Sheets  of  an  insurance  company 
being  based  on  the  requirements  of  the  Insurance  Companies  Act,  1958,  rather  than 
on  those  of  the  Eighth  Schedule  to  the  Companies  Act,  1948. 

6.  When  we  were  giving  our  oral  evidence  the  exemptions  were  described  to  us 
under  four  categories  and  these  have  been  used,  although  not  in  the  order  in  which 
they  were  given  to  us,  as  sub-headings  in  the  following  paragraphs  7 to  10. 

7.  “ The  Company  need  not  state  the  market  value  of  its  investments , but  can  simply 
describe  them  as  at  or  under  cost  ” 

(8  th  Schedule  11  (8». 

Our  reasons  for  asking  for  the  continuance  of  this  exemption  were  fully  set  out  in 
the  original  evidence.  The  information  covered  by  the  exemption  would  be  of  limited 
value  to  a shareholder  wishing  to  assess  the  prospects  of  future  profits,  and  of  no  real 
value  to  a policyholder  who  might  wish  to  judge  whether  the  company  was  properly 
run  or  was  more  or  less  efficient  than  its  competitors.  In  fact,  in  the  case  of  a Life 
office  it  would  almost  certainly  lead  to  false  conclusions  by  both  types  of  interested 
party,  seeing  that  the  market  value  of  the  assets  at  any  point  of  time  is  not  a measure 
of  a Life  office’s  ability  to  meet  its  commitments,  which  stretch  far  into  the  future. 
It  is  our  opinion  that  the  statutory  certifications  required  by  the  Insurance  Companies 
Act  1958  (e.g.  note  3 of  the  3rd  schedule  of  Statutory  Instrument,  1958,  No.  1765)  and 
the  Companies  Act,  1948,  provide  all  the  safeguards  that  the  public  interest  requires. 
We  would  add  that  our  world-wide  reputation  for  strength  and  stability  could  be 
endangered  by  the  publishing  of  inner  reserves  which  would,  in  the  ordinary  course, 
fluctuate  from  year  to  year. 


8.  “ The  Company  is  not  obliged  to  distinguish  between  reserves  and  provisions  or  to 
disclose  transfers  to  and  from  such  accounts  ” 

(8th  Schedule,  4 (1),  6,  7,  12  (1)  (e),  12  (1)  (/)). 

(a)  In  the  Life  branch  the  need  for  the  exemptions  arises  from  the  considerations 
referred  to  under  paragraph  7.  It  is  felt  that  to  give  details  of  transfers  to  and  from 
capital  reserves  would  be  misleading  if  the  exemption  referred  to  m paragraph  7 
(regarded  by  us  as  the  most  important  exemption)  is  continued.  The  Labilities  oi  a 
Life  fund  are  largely  estimated  on  the  basis  of  averages  and  the  distinction  between 
liabilities,  reserves  and  provisions  is  highly  theoretical.  The  main  sources  of  income  oi 
a life  assurance  fund  are  its  premium  income  and  investment  income.  That  income, 
immediately  it  is  received  and  after  the  payment  of  expenses,  goes  to  swell  the  fund 
and  assumes  the  nature  of  capital.  The  capital  fund  is  held  to  make  payments  to 
policyholders  and  as  a reserve  against  the  future  liability  to  policyholders.  There  is 
not  here  the  normal  concept  of  a trading  account.  The  account  has  to  show  the 
fund  brought  forward,  the  income  and  outgo,  and  the  resultant  balance  of  the  tunfl 
at  the  year’s  end.  The  estimate  of  the  fund’s  liabilities  may  vary  from  time  to  time 
not  only  on  account  of  the  current  operation  of  the  busmess  but  because  of  an 
altered  assessment  by  the  Actuary  of  such  features  as  future  mortality  and  the  terms 
on  which  future  investments  (of  the  premiums  which  the  office  is  committed  under 
existing  contracts  to  receive  and  of  the  future  investment  income)  can  be  made. 

(b)  On  the  non-life  side  it  might  be  helpful  to  review  the  background  to  the  item 
“ Provision  for  unexpired  risks  ” which  is  required  to  be  set  up  under  the  Insurance 
Companies  Act  and  which  forms  the  bulk  of  the  item  “ Insurance  Funds  in  the 
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Balance  Sheet.  This  derives  from  the  fundamental  fact  that  an  insurance  company 
receives  its  premiums  in  advance  and  stands  upon  risk  for  the  period  of  the  policy. 
On  the  assumption  that  each  policy  is  for  one  year  and  on  the  assumption  also  that, 
on  average,  premiums  flow  into  the  company  regularly  throughout  the  year,  there 
will  he  one-half  of  the  year’s  risks  outstanding  at  the  close  of  that  year  which,  after 
allowing  for  assumed  acquisition  costs  of  20  per  cent.,  gives  the  figure  of  40  per  cent, 
of  the  premiums  commonly  used — and  accepted  by  the  Inland  Revenue.  Some 
companies,  however,  take  a figure  of  50  per  cent,  because  the  flow  of  premiums  may  not 
be  even  throughout  the  year,  neither  are  risks  always  covered  for  one  year  only;  in 
North  America  they  are  frequently  for  three,  five  or  even  seven  years.  It  would  be 
tedious  and  costly  to  measure  precisely  the  degree  of  unearned  premiums  and  even 
then,  of  course,  the  profit  content  or  reserve  could  only  be  quantified  after  the  expiry’ 
of  the  term  of  the  risk.  Any  attempt  to  segregate  under  the  headings  required  by  these 
clauses  would  largely  be  a matter  of  guesswork. 

(c)  Another  variation  applies  to  Marine,  Aviation  and  Transit  insurance  business  and 
to  the  Statutory  Revenue  Account  laid  down  by  the  Board  of  Trade  for  use  in  respect 
of  such  business.  It  is  not  customary  in  such  an  underwriting  account  to  close  a 
year’s  operations  by  the  creation  of  a provision  for  unexpired  risk.  Instead  the  account 
is  held  open  for  a period,  usually  three  years,  and  at  the  end  of  that  period  a balance 
is  struck  between  the  income,  such  as  premiums,  and  the  outgo,  such  as  claims  paid, 
expenses  and  other  items.  Here  again  it  is  not  practicable  to  break  down  the  fund 
into  the  categories  required. 

(cf)  The  other  main  item  on  the  liabilities  side  of  an  insurance  company's  Balance 
Sheet  is  “ Claims  admitted  or  intimated  but  not  paid  Broadly  there  are  three  classes 

of  claim  outstanding.  The  first  two  would  be  those  cases  in  which  a claim  has  been 
notified  and  is  either  (a)  assessed  or  (6)  still  awaiting  assessment.  The  more  complex 
problem  occurs  where  an  incident  has  been  notified  but  it  is  not  clear  at  the  closing 
of  the  Revenue  Account  whether  a claim  will  arise  and  certainly  no  formal  assessment 
has  yet  been  made.  In  these  occasionally  extreme  cases  where  liability  is  doubtful  it 
may  require  litigation  before  the  position  is  established.  Ordinary  prudence  will 
demand  that  while  there  is  a possibility  of  a successful  claim  being  sustained  a sum 
must  be  set  aside  to  meet  it.  Clearly  such  a sum  could  be  partly  reserve  or  perhaps 
all  reserve;  equally  clearly  it  cannot  be  ignored.  To  attempt  to  distinguish,  therefore, 
would  be  extremely  difficult,  if  not  impossible,  and  certainly  not  helpful  to  the  reader. 


9.  “ The  Company  is  allowed  to  make  reserves  and  provisions  out  of  revenue  before 

arriving  at  its  published  profit  without  describing  the  amounts  so  deducted 

(8th  Schedule,  12  (1)  (e),  12  (1)  (/)). 

Many  of  the  considerations  referred  to  in  paragraphs  7 and  8 explain  the  need  for 
these  exemptions.  We  are  ready  to  give  the  fullest  information  as  regardsour 
investment  income  and  to  disclose  the  full  amounts  received  before  transfers  to 
reserves.  The  whole  of  the  income  from  interest  and  dividends  may  not  at  present  be 
disclosed  in  the  revenue  account,  some  minor  part  of  that  income  havmg  lxxm  applied 
by  way  of  amortisation.  We  should  not  object  in  principle  to  a requiren^nt  tot  the 
whole  gross  income  from  interest  and  dividends  must  be  disclosed  m the  revraue 
account  and  that,  to  the  limited  extent  referred  to,  any  application  of  a part  of  tha 
income  to  reserve  should  also  be  shown. 

10.  “ The  company  need  not  disclose  the  method  adopted  in  the  valuation  of  fixed 

assets  or  show  separately  any  amount  allowed  for  depreciation 
(8th  Schedule,  5,  12  (1)  (a),  14  (2)). 

We  feel  it  desirable  to  refer  to  the  absence  of  any  clear  definition 
assets  in  the  1948  Act  As  there  is  some  difference  of  opinion  on  this  matter  we  fee 
that  it  should  be  made  quite  clear  that  an  insurance  company’s  mTOtamBarenot  to 
be  regarded  as  coming  within  either  of  these  categories:  otherwi^ar^^tMrtto 
comply  with,  say,  clause  5 (relating  to  fixed  assets)  or  \ (7)is  Jo  ^S  retest 

assets)  might  negative  the  exemption  referred  to  in  paragraph  . > 
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insurance  companies  do  not  include  such  items  as  motor  cars,  fixtures  and  fittings, 
and  office  machinery  in  their  balance  sheets,  having  charged  them  against  income  in 
the  year  of  purchase.  This  item  will,  therefore,  be  for  the  most  part  “ office  premises  ” 
which  do  not  represent  a material  part  of  an  insurance  company’s  assets. 

11.  To  summarise  our  views  on  the  four  categories  of  exemption  referred  to  in 
paragraph  6 above,  we  are  of  the  opinion  that: — 

(a)  For  the  proper  conduct  of  our  business,  continuance  of  the  existing  exemptions 
relating  to  die  following  sections  of  the  8th  Schedule  is  essential: — 

4 (1),  6,  7,  1 1 (8),  12  (1)  (e),  12  (1)  (/). 

(b)  The  difficulties  of  interpretation  make  exemption  from  the  following  sections 
desirable: — 

5,11(7),  12  (1  )(a),  14(2). 

12.  Other  material  exemptions  under  the  8th  Schedule  on  which  we  wish  to  comment 
are: — 

(а)  8(1)  (a\  8 (3)  and  12(1)  (g).  . . . _ ^ 

These  clauses  require  subdivision  of  the  investments  into  categories  ot  trade, 
unquoted  and  quoted  investments.  In  view  of  the  subdivision  already 
required  under  the  Insurance  Companies  Act,  such  a further  subdivision  would 
make  the  lay-out  of  the  accounts  very  complicated,  and  it  is  doubtful  whether 
the  additional  information  would  be  particularly  useful. 

(б)  11  (4)  and  11  (5). 

Much  of  the  normal  business  of  an  insurance  company  consists  in  providing 
for  the  liabilities  of  other  persons  and  for  contingent  liabilities.  It  would 
clearly  be  impossible  for  us  to  comply  with  the  requirements  of  these  clauses 
if  they  were  held  to  cover  our  normal  business. 

(c)  11  (10),  12  (1)  (c)  and  14  (3). 

The  basis  of  taxation  of  insurance  companies  is  complicated  and  computation 
of  provisions  involves  so  much  estimation  that  we  doubt  whether  it  is  prac- 
ticable to  give  any  useful  information  under  these  headings. 


British  Insurance  Association. 
3rd  February,  1961. 
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Memorandum  by  the  Committee  of  London  Clearing  Bankers 


This  Memorandum  is  tendered  in  response  to  the  invitation  contained  in  a letter 
from  the  Board  of  Trade  dated  15th  January  and  its  accompanying  questionnaire. 

The  general  impression  of  the  Committee  of  London  Clearing  Bankers  over  the 
period  of  12  years  of  the  working  of  the  Companies  Act,  1948,  is  that  the  Act  has 
worked  well  and  meets  adequately  the  needs  of  commerce  and  industry  whilst  affording 
protection  to  the  community.  The  Clearing  Banks  would,  therefore,  regret  any  wide 
extension  of  legislation.  The  general  standard  of  integrity  and  financial  probity  is 
high  and  such  exceptions  as  there  have  been  are  not  numerous  in  relation  to  the  great 
number  of  companies  whose  affairs  are  regularly  and  wisely  conducted  with  due  regard 
to  the  interests  of  all  concerned.  The  publicity  which  any  lapse  attracts  is  capable  of 
creating  a false  or  misleading  impression  of  the  standards  observed  by  the  vast 
majority. 

The  Gearing  Banks  have  accordingly  limited  their  evidence  to  those  sections  of  the 
questionnaire  where  they  might  be  expected  to  have  special  knowledge  or  experience, 
or  with  which  they  are  directly  concerned.  Many  of  the  questions  which  the  Company 
Law  Committee  will  be  considering  are  primarily  for  lawyers  or  accountants,  and  the 
Gearing  Banks  have,  therefore,  refrained  from  comment;  other  questions,  such,  for 
example,  as  the  duties  of  directors,  although  involving  problems  of  much  interest  are, 
in  general,  in  the  opinion  of  the  Clearing  Banks,  hardly  capable  of  definition  and 
regulation  by  statute.  But  should  the  Committee  wish  to  have  their  assistance  in 
respect  to  any  of  these  other  questions,  the  Gearing  Banks  will  be  glad  to  co-operate 
to  the  best  of  their  ability. 

4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

The  Clearing  Banks  see  no  reason  to  advocate  a change  in  the  law;  they  regard  it 
as  natural  and  proper  for  any  business,  whether  owned  by  a company  or  an  individual, 
to  make  charitable  donations  judged  to  be  in  the  interests  of  the  business,  using  that 
term  in  its  widest  sense.  As  members  of  the  community  the  banks  feel  they  should 
be  free  to  continue  their  practice  of  responding  to  charitable  and  similar  appeals. 

5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

( d)  Borrowing  money  and  charging  property 

Clause  79  of  Part  I,  Table  A,  as  to  the  borrowing  powers  of  directors  exempts  from 
the  calculation  of  sums  borrowed  “ temporary  loans  obtained  from  the  company’s 
bankers  in  the  ordinary  course  of  business  **.  Difficulties  arise  over  interpretation  of 
the  words  “ temporary  ” and  “ loans  ”.  To  remove  these  difficulties  the  Gearing 
Banks  suggest  the  exemption  should  at  least  be  re-worded  thus : — 

“ (apart  from  loans  and/or  overdrafts  obtained  from  the  company’s  bankers  in 
the  ordinary  course  of  business)  **. 

The  words  “ in  the  ordinary  course  of  business  ” on  occasion  also  give  rise  to 
difficulties  of  interpretation  and  it  would  be  helpful  if  they  could  be  dispensed  with. 

6.  Directors’  Duties 

(c)  Directors ' and  officers'  dealings  in  their  own  companies'  shares 
As  to  directors: 

The  Clearing  Banks  feel  generally  that  the  provisions  of  sections  195  and  198 
providing  for  immediate  disclosure  to  the  Board  by  directors  of  transactions  in  their 
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own  company’s  shares,  coupled  with  a register  of  such  transactions  open  to  inspection 
by  shareholders  and  debenture  holders  during  the  period  of  14  days  before  and  three 
days  after  the  company’s  Annual  General  Meeting,  and  by  the  Board  of  Trade  during 
that  or  any  other  period,  are  satisfactory. 

Sometimes  it  is  suggested  that  the  register  should  be  available  for  inspection  either 
at  all  times  or  at  more  frequent  intervals  than  the  period  around  the  Annual  General 
Meeting.  On  the  whole,  however,  the  Clearing  Banks’  view  is  that  the  interest  of 
shareholders  generally  would  be  more  likely  to  be  injured  rather  than  benefited  by  an 
amendment  of  the  law  providing  in  effect  for  disclosure  of  dealings,  other  than  to  the 
Board  of  Directors,  concurrently  with  those  dealings  taking  place.  Misinformed 
speculation  as  to  the  reason  for  such  dealings,  whether  purchases  or  sales,  might 
become  rife  and  an  explanation  connected  with  the  director’s  personal  and  private 
affairs,  and  as  to  his  motives,  would  hardly  be  practicable  and  might  even  be  disbelieved. 

As  to  officers: 

Whilst  appreciating  that  certain  employees  may  share  with  a company’s  directors 
confidential  information  as  to  a company’s  affairs,  it  must  be  remembered  that  it  is 
not  only  senior  employees  who  have  to  be  trusted,  but  also,  for  example,  clerks  in  the 
Secretary’s  or  Registrar’s  Office  engaged  with  the  preparations  for  a dividend  payment 
or  a capital  operation.  The  Clearing  Banks  do  not  consider  it  necessary  to  subject 
employees  to  the  legislation  which  applies  to  directors;  the  latter  are  in  a very  different 
position.  Discipline  of  a company’s  employees  is  a matter  for  its  directors  and  if  an 
employee  has  been  guilty  of  improper,  or  even  unethical,  conduct  it  should  be  left  to 
the  directors  to  take  any  necessary  action.  Statutory  requirements  as  to  disclosure  by 
all  employees  of  their  dealings  in  the  company’s  shares  would  serve  little  purpose. 


11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  ( including  nominee  holding  companies) 

The  Clearing  Banks  gave  evidence  on  this  subject  in  1943.  It  then  appeared  to  them 
that  there  were  two  grounds  of  criticism  of  the  nominee  system  which  had  some 
validity: — 

(a)  Concealment  of  the  identity  of  shareholders  where  on  grounds  of  public  policy 
full  disclosure  of  the  controlling  interests  is  desirable  and  even  necessary. 

( b ) Enablement  of  directors  having  a special  knowledge  of  the  affairs  of  a company 
to  traffic  in  its  shares  without  die  restraint  which  a measure  of  publicity  would 
exercise. 

Criticism  (b)  was  met  by  the  inclusion  of  section  195  (Register  of  directors’  share- 
holdings) in  the  Companies  Act,  1948. 

With  regard  to  criticism  (a),  exhaustive  examination  of  suggested  remedies  showed 
these  to  be  either  ineffective  or  to  be  such  as  would  impose  an  intolerable  burden  on 
those  concerned.  Sections  172  to  175  of  the  Companies  Act,  1948,  were  accordingly 
enacted  as  the  best  solution  that  could  be  devised.  Under  these  sections  the  Board 
of  Trade  is  empowered,  whenever  it  has  good  reason  for  doing  so,  to  appoint  Inspectors 
who  have  the  right  to  enquire  as  to  the  beneficial  ownership  of  any  company.  It 
was  then  the  view  of  the  Clearing  Banks  that  no  more  was  possible  and  for  reasons 
which  are  summarised  below  and  elaborated  hereafter  they  are  of  the  same  opinion 
today.  These  reasons  are: — 

(i)  The  number  of  nominee  holdings  in  existence.  (A  Survey  of  Large  Companies 
published  by  Mr.  R.  Harris  and  Mr.  M.  Solly  in  1959  suggested  that  as  much 
as  20  per  cent,  of  the  equity  of  some  companies  was  registered  in  the  name 
of  nominees.) 

(ii)  The  relatively  negligible  number  of  cases  where  undesirable  concealment  is 
the  motive  behind  the  use  of  nominees. 
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(iii)  The  problem  of  drafting  effective  legislation.  The  clauses  dealing  with  the 
nominee  holdings  introduced  with  the  bill  leading  to  the  Act,  and  which  were 
later  abandoned,  occupied  five  closely  printed  pages,  clauses  which  Lord 
Simonds  indicated  were  in  his  opinion  quite  unintelligible  to  the  ordinary 
citizen. 

The  use  made  of  the  so-called  Nominee  Companies  of  the  banks  has  extended 
beyond  the  purpose  for  which  they  were  introduced.  Their  origin  was  the  necessity 
for  lending  banks  to  obtain  a more  complete  form  of  security  than  that  afforded  from 
the  mere  deposit  by  obligant  customers  of  stock  and  share  certificates.  The  stock 
or  shares  had  to  be  transferred  into  the  names  of  bank  nominees,  usually  two  bank 
officials,  and  to  avoid  the  inconvenience  and  labour  involved  by  substitution  of  fresh 
names  upon  the  retirement  or  death  of  the  existing  nominees,  the  banks  formed 
Nominee  Companies.  Appreciation  of  the  advantages  offered  by  the  nominee 
machinery  has  led  to  extensive  registration  in  the  names  of  Nominee  Companies  for 
reasons  which  though  usually  serving  the  legitimate  convenience  of  customers,  bear  no 
relation  to  advance  facilities. 

Bank  Nominee  Companies  are  not  a class  by  themselves.  They  fall  into  the  general 
category  of  registered  holders  who  are  not  beneficial  owners.  However,  in  the  limited 
field  of  Clearing  Banks  and  their  Nominee  Companies  some  idea  of  the  use  of  nominees 
may  be  gauged  from  the  fact  that  at  the  present  time  there  are  approximately  800,000 
individual  holdings,  as  against  400,000  in  1943.  One  Clearing  Bank  has  analysed  its 
holdings  of  stocks,  shares  and  debentures  of  companies  registered  under  the  Companies 
Acts  thus: — 


Category 

Total 

Per  cent. 

1 . As  security  for  advances 

7,805 

4-68 

2.  For  Stock  Exchange  Brokers  or  Jobbers 

7,308 

4-39 

3.  For  Insurance  or  Trust  Companies 

2,603 

1-56 

4.  For  Pension  and  analogous  Funds 

8,390 

5-04 

5.  For  Trustees  

2,100 

1-26 

6.  For  Residents  outside  the  United  Kingdom 

4,001 

2-41 

7.  For  convenience: 

{a)  of  customers’  Stock  Exchange  dealings  . . 

7,953 

4-77 

( b ) due  to  absence  abroad  

3,466 

2-08 

(c)  general  

10,432 

6-26 

8.  For  Investment  Management 

28,000 

16-81 

9.  As  Executors  and  Trustees  under  Wills  and  Settlements 

83,000 

49-83 

10.  For  unidentifiable  purposes  which  could  embrace 

concealment  

1,505 

0-91 

Total  

166,563 

100-00 

These  figures  show  the  comparatively  small  extent  to  which  concealment  could  be  a 
possible  motive  for  use  of  a Nominee  Company.  In  any  case  concealment  is  not 
necessarily  an  abuse.  The  Clearing  Banks  visualise  over  the  years  ahead  an  increasingly 
high  proportion,  particularly  of  equity  shares  of  companies,  being  registered  in  the 
names  of  non-beneficial  owners. 

Since  the  problem  was  examined  prior  to  the  1948  Act  there  has  been  materially 
increased  use  of  bank  Nominee  Companies  for  holding  stocks  and  shares  in  respect  of 
which  banks  here  act  as  depositaries  for  principals  in  U.S.A.  who  issue  American 
Depositary  Receipts  against  such  holdings.  In  such  cases  one  registered  holding  in  the 
name  of  a Nominee  Company  may  amount  to  many  thousands  or  even  millions  of 
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shares  the  beneficial  ownership  of  which  is  widely  spread  and  completely  unknown. 
The  Clearing  Banks  believe  that  shares  in  at  least  100  leading  United  Kingdom  com- 
panies may  be  so  held.  The  consent  of  the  company  concerned  is  not  required,  though 
normally  it  is  sought  as  a matter  of  courtesy. 

In  the  course  of  time  the  United  Kingdom  may  move  to  a system  more  akin  to  that 
almost  universally  accepted  on  the  Continent  and  in  the  U.S.A.  whereby  shares  are 
either  wholly  in  bearer  form  or  registered  in  marking  names.  The  Clearing  Banks  suggest 
that  weight  should  be  given  to  this  consideration,  because  evidently  other  countries  are 
prepared  to  accept  whatever  disadvantages  may  attach  to  the  ownership  of  public 
companies  being  unknown  in  exchange  for  the  convenience  and  ease  of  transmission  a 
system  of  bearer  or  semi-bearer  documents  of  title  confers. 

The  problems  of  legislation  designed  to  reveal  true  ownership  include: — 

(i)  The  need  to  take  into  account  underlying  interests,  often  in  successive  layers 
including,  for  example,  those  of  life  tenants  and  reversionary  and  other  interests 
under  settlements,  joint  holders,  beneficiaries  under  wills,  and  the  holders  of 
options.  Further,  it  is  to  be  doubted  whether  any  scheme  could  be  made 
effective  unless  agreements,  oral  arrangements,  and  even  mere  understandings 
between  individuals  are  brought  within  its  ambit.  The  complexity  and  ramifi- 
cations of  the  subject  are  well  illustrated  by  section  173  (2)  of  the  Act,  which 
reads  as  follows: — 

“ For  the  purposes  of  this  section,  a person  shall  be  deemed  to  have  an 
interest  in  a share  or  debenture  if  he  has  any  right  to  acquire  or  dispose  of 
the  share  or  debenture  or  any  interest  therein  or  to  vote  in  respect  thereof, 
or  if  his  consent  is  necessary  for  the  exercise  of  any  of  the  rights  of  other 
persons  interested  therein,  or  if  other  persons  interested  therein  can  be 
required  or  are  accustomed  to  exercise  their  rights  in  accordance  with  his 
instructions.” 

(ii)  The  stumbling  block  to  the  building  of  any  scheme  for  disclosing  “ beneficial 
ownership  ” or  “ ownership  ” has  always  been  the  problem  of  defining  these 
terms.  This  applies  whether  a scheme  dealing  with  all  non-beneficial  ownership 
holdings  is  contemplated  or  whether  a more  limited  scheme  directed  only  to 
shares  carrying  a certain  percentage  of  voting  rights  is  under  consideration. 

(iii)  Difficulties  arising  from  holdings  in  the  name  of  a United  Kingdom  nominee 
for  foreign  banks  or  companies  and  persons  resident  abroad. 

(iv)  Special  difficulties  in  the  case  of  mortgages  because  normally  the  mortgage 
carries  with  it  the  right  for  the  mortgagee  to  exercise  the  voting  rights.  In  this 
connection  any  proposed  definition  of  “ owner  ” or  “ beneficial  owner  ” raises 
insoluble  problems  unless  both  mortgagee  and  mortgagor  are  to  be  treated  as 
owners.  If  a mortgagor  who  has  mortgaged  his  shares  is  not  to  be  treated  as  an 
“ owner  ” within  the  definition,  an  intending  evader  would  be  free  to  mortgage 
the  shares  for  a purely  nominal  sum;  upon  the  other  hand  if  the  mortgagee,  as 
well  as  the  mortgagor,  is  not  to  be  treated  as  an  “ owner  ” anyone  bent  upon 
concealment  would  be  able  to  transfer  the  shares  to  someone  who  in  fact  would 
be  a nominee  for  a consideration  which  would  not  be  paid  but  would  be  secured 
by  a mortgage  of  the  shares. 

(v)  If  it  is  suggested  that  disclosure  be  limited  to  a particular  percentage  of  the 
share  capital,  individual  beneficial  owners  might  be  faced  with  the  difficulty  of 
not  knowing  at  any  given  time  whether  their  holdings  are  within  or  outside  the 
line  of  demarcation.  The  existence  of  debenture  stock  convertible  into  ordinary 
stock  with  voting  rights,  and  possibly  the  existence  of  preference  shares  with 
voting  rights  which  might  be  surrendered  for  an  appropriate  consideration, 
would  introduce  difficulties  for  and  add  to  the  embarrassment  of  an  individual 
holder  of  a substantial  block  of  voting  shares,  however  well  intentioned  he  or 
she  might  be  in  complying  with  whatever  might  be  the  requirement  of  the  law 
regarding  the  immediate  disclosure  of  a holding  of  a stated  percentage  of  the 
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capital  of  a company  can*ying  voting  rights.  In  this  connection  there  would  be 
the  problem  of  aggregation  of  holdings,  which,  so  far  as  the  Clearing  Banks  are 
concerned,  applies  not  only  in  the  case  of  their  Trustee  Departments  but  also  in 
the  case  of  their  Nominee  Companies.  All  the  Nominee  Companies  of  any  one 
bank,  and  there  may  be  as  many  as  50  of  them  for  the  convenience  of  depart- 
ments or  branches  of  the  bank,  hold  in  the  first  instance  for  the  bank  itself  any 
shares  registered  in  their  names  which  have  been  transferred  by  the  customers 
concerned,  so  that  after  the  initial  aggregation  which  would  show  large  holdings 
held  apparently  in  the  beneficial  ownership  of  a bank  there  would  need  to  be 
provision  for  a further  analysis  and  aggregation  to  lead  to  some  clearer 
indication  of  true  beneficial  ownership,  which  on  analysis  might  still  give  a 
misleading  impression  if  mortgage  interests  are  involved. 

(vi)  The  fixing  of  suitable  penalties  for  evasion.  In  view  of  the  inevitable  complexity 
of  any  enactment  and  the  number  of  persons  who  might  be  inadvertent  offenders, 
the  penalties  ought  not  to  be  too  severe,  whereas  on  the  other  hand  the  penalties 
would  have  to  be  adequate  to  deter  those  anxious  to  practise  concealment. 

If  experience  has  proved  sections  172  to  175  to  be  inadequate,  of  which  the  Clearing 
Banks  have  no  direct  evidence,  doubtless  consideration  will  be  given  to  making  the 
procedure  under  those  sections  more  efficacious.  Otherwise,  as  stated,  after  a searching 
examination  and  an  exploration  of  all  the  alternatives,  it  was  previously  found  impos- 
sible to  formulate  any  scheme  which  could  be  made  intelligible  to  the  man  in  the  street, 
watertight  to  catch  the  person  who  is  prepared  to  practise  deliberate  evasion,  and  which 
would  not  inflict  upon  companies  and  the  public  a vast  amount  of  work  out  of  all 
proportion  to  any  practical  beneficial  result  likely  to  be  achieved.  Share  mortgage 
transactions  and  settlements  of  all  kinds  must  remain  permissible,  and  such  devices  as 
powers  of  attorney,  powers  of  appointment,  options,  and  the  vesting  of  the  seat  of 
ultimate  control  in  a foreign  company  erect  an  insuperable  barrier  to  a complete 
solution,  or  to  any  worthwhile  partial  solution. 


16.  Take-over  Bids 

Generally 

Many  transactions  of  a widely  different  character  have  of  late  been  given  the 
tendentious  label  of  “ take-over  bid  ”.  Purchases,  sales  and  amalgamations  of 
businesses  have,  however,  been  taking  place  ever  since  business  began.  In  other 
times  other  labels  have  been  used.  Between  the  two  World  Wars  the  cry  was  for 
“ rationalisation  ” — i.e.  the  elimination  of  smaller  units.  During  the  last  war  the 
call  was  made  for  “ concentration  ” as  a means  of  saving  overheads  and  of  making 
the  best  use  of  the  labour  available. 

It  is  true  to  say  that  society  has  on  the  whole  regarded  these  moves  as  an  evolutionary 
process  necessary  for  development  and  adjustment  to  change. 

Rationalisation  schemes  usually  fell  in  times  of  business  depression.  On  the  other 
hand  take-over  bids  so  called  have  developed  in  a period  of  rising  business  activity. 
Contributory  factors  have  undoubtedly  been  the  high  level  of  taxation  and  inflation. 

The  great  majority  of  these  operations  have  been  undertaken  for  perfectly  proper 
reasons  and  in  common  with  experience  of  the  past  they  have  resulted  in  a fuller 
employment  of  assets  and  wider  use  of  managerial  skills.  Hence  they  have  been  of 
benefit  to  the  nation  as  a whole. 

The  Committee  of  London  Clearing  Bankers  participated  in  the  preparation  of  the 
recently  published  booklet  “ Notes  on  Amalgamations  of  British  Businesses  ” which 
set  out  the  current  opinion  of  the  City  on  this  subject.  At  the  time  of  writing  of  this 
evidence  the  Draft  of  the  Licensed  Dealers  (Conduct  of  Business)  Rules,  1960,  has 
been  issued  by  the  Board  of  Trade;  this  draft  endorses  principles  and  procedure 
already  largely  followed  by  leading  institutions. 
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(e)  The  financing  of  such  transactions 

The  Clearing  Banks  are  only  directly  concerned  with  take-over  bids  in  the  sense 
that  they  may  be  called  upon  to  finance  transactions  of  this  nature.  They  regard 
themselves  as  free  to  make  or  decline  any  advance.  Applications  to  finance  take-over 
bids  are  no  exception.  They  are  considered  in  the  light  of  all  the  facts  and  in  particular 
as  to  whether  they  conform  with  the  requirements  of  a normal  banking  transaction. 
The  Clearing  Banks  do  not  consider  legislation  is  either  necessary  or  appropriate  as 
far  as  their  position  as  lenders  is  concerned. 

The  banks  make  every  effort  to  secure  adherence  to  the  principles  set  out  in  the 
“ Notes  on  Amalgamations  of  British  Businesses  ” to  which  reference  has  been  made 
above. 

Before  allowing  its  name  to  be  used  in  connection  with  any  bid  the  bank  concerned, 
whether  or  not  assisting  with  the  finance,  would  satisfy  itself  that  sufficient  funds  to 
carry  through  the  transaction  were  available  for  the  purpose. 

17.  Prospectuses — Statements  in  lieu  of  Prospectuses — Offers  for  Sale — Issues  of  Shares 
to  Existing  Shareholders 

(a)  Adequacy  of  protection  afforded  to  investors  by  existing  law 

The  Clearing  Banks  consider  that  the  provisions  of  the  Companies  Act,  1948,  together 
with  the  relative  Rules  and  Regulations  of  the  Stock  Exchange,  afford  adequate 
protection  to  investors. 

( b ) Usefulness  and  necessity  of  the  existing  provisions 

The  Clearing  Banks  feel  that  the  following  points  merit  consideration: — 

(1)  In  view  of  the  size  of  issues  and  the  time  needed  to  clear  cheques  the  period 
of  three  days  for  non-revocation  mentioned  in  section  50  (5)  places  an  undue 
strain  on  those  handling  an  issue  and  they  would  like  to  see  the  period  for  non- 
revocation extended  from  three  to  five  days.  It  is  considered  that  a non- 
revocation period  of  five  days  should  also  apply  in  those  cases  where  a 
Certificate  of  Exemption  has  been  granted  under  section  39. 

(2)  Under  section  52  (1)  (a)  any  company  making  an  allotment  of  shares  is 
required  to  deliver  to  the  Registrar  of  Companies  within  one  month  thereafter 
a return  of  the  allotments,  including  details  of  the  number  and  nominal  amount 
of  the  shares  comprised  in  the  allotment,  the  names,  addresses  and  descriptions 
of  the  allottees,  and  the  amount,  if  any,  paid  or  due  and  payable  on  each  share. 

This  return  entails  a great  deal  of  work,  and  in  the  opinion  of  the  Clearing 
Banks  serves  little  purpose,  particularly  in  the  cases  of  an  issue  by  way  of 
capitalisation  of  reserves  or  a rights  issue  to  existing  shareholders.  They 
suggest  that  while  retaining  Form  45  the  supplementary  list  containing  names, 
addresses  and  descriptions  of  the  allottees  should  be  dispensed  with.  If  it  is 
felt  necessary  to  retain  the  list  of  allottees  for  issues  other  than  from  reserves 
or  as  rights,  the  return  should  be  made  as  at  a definite  date  and  it  is  suggested 
this  should  be  the  last  day  for  registration  of  renunciations.  If  the  Allotment 
Return  is  to  be  retained  in  any  form,  it  is  considered  “ descriptions  ” of 
allottees  should  be  omitted.  Such  descriptions  are  not  required  in  the  Annual 
Returns. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  Shares 

As  to  assistance  by  a company  towards  purchase  of  its  own  shares: — 

Whether  section  54  in  its  present  form  serves  any  useful  purpose  is  in  the  view  of 
the  Clearing  Banks  debatable.  The  section  is  exceptionally  widely  drawn,  the  period 
of  possible  infringement  is  unlimited  in  time,  the  section  is  difficult  to  interpret  and  its 
ramifications  and  purpose  obscure  to  the  ordinary  businessman.  Difficulties  are 
presented  by  the  section  to  what  businessmen  regard  as  perfectly  legitimate  transactions, 
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and  the  experience  of  the  Clearing  Banks  suggests  that  the  section  is  increasingly 
ignored.  They  have  no  evidence  of  loss  being  occasioned  either  to  creditors  or 
shareholders  as  a consequence. 

The  most  common  example  is  the  case  where  a company  has  acquired  all  the  share 
capital  of  another  company  with  the  aid  of  banking  facilities,  and  subsequently  cash 
which  may  be  surplus  to  the  current  requirements  of  the  acquired  company,  is  trans- 
ferred by  way  of  loan  from  that  company  to  the  acquiring  company,  and  applied  in 
reduction  of  the  bank  debt.  In  practice  no  harm  ensues,  if  for  instance,  the  acquiring 
company  gives  to  the  acquired  company  adequate  security  for  the  loan,  and  even  an 
unsecured  loan  by  the  company  acquired  would  not  prejudice  the  creditors,  or  anyone 
else,  including  minority  shareholders,  provided  the  acquiring  company  is  solvent  and 
trading  profitably.  Subject  to  the  question  of  price  and  value  the  same  would  apply 
to  the  sale  of  an  asset. 

If  the  principal  aim  of  the  section  is  to  prevent  fraud,  the  present  penalty  is  not  a 
deterrent,  and  the  Clearing  Banks  believe  that  few  prosecutions  have  been  instituted 
under  the  section.  Upon  the  assumption  that  the  section  is  at  least  in  some  degree 
directed  against  fraudulent  activities,  it  is  in  the  opinion  of  the  Clearing  Banks  a matter 
for  consideration  whether  any  such  underlying  purpose  of  the  legislature  would  not 
best  be  served  by  a repeal  of  the  section  and  the  substitution  of  a section  clearly 
defining  the  conduct  and  action  which  is  to  be  proscribed  and  the  offence,  assuming 
that  existing  penal  sections  of  the  Act  are  insufficient  to  meet  the  situation.  If  this 
suggestion  is  unacceptable  and  the  section  has  to  be  retained  broadly  in  its  present 
structure  as  a bulwark,  not  against  fraud  but  against  practices  which,  although  not 
fraudulent,  are  considered  objectionable  and  dangerous  in  themselves,  the  Clearing 
Banks  advocate  that  the  section  should  be  simplified  and  clarified. 

The  section  does  not  draw  a distinction  between  cases  where  the  whole  of  the  share 
capital  of  a company  is  being  acquired  and  cases  where  a minority  shareholding  is  left. 
In  both  instances  the  interest  of  creditors  is  the  same,  but  the  position  of  shareholders 
has  only  to  be  considered  in  the  latter  case. 

The  Clearing  Banks  do  not  believe  that  creditors  require  protection  except  at  the 
hands  of  the  fraudulently  minded,  who  are  best  dealt  with  under  more  general  pro- 
visions of  the  Act  dealing  with  fraudulent  conduct.  There  could  hardly  be  temptation 
to  strip  the  assets  of  the  acquired  company  up  to  the  amount  paid  for  the  shares  to  the 
detriment  of  existing  creditors  except  as  part  of  a larger  design  by  fraudulently 
minded  persons. 

It  is,  however,  perhaps  for  consideration  whether  section  54  in  a modified  form 
might  be  retained,  limited  to  cases  where  there  is  a minority  shareholding. 

It  seems  to  the  Clearing  Banks  that  minority  shareholders,  again  in  the  absence  of 
fraud,  might  be  regarded  as  reasonably  protected  if  the  directors  of  the  acquired 
company  were  required  to  make  an  appropriate  declaration  of  solvency,  supported  by 
an  Auditors’  certificate,  before  utilising  assets  of  the  acquired  company  within  say,  a 
period  of  12  months  of  its  acquisition,  in  assisting  a purchase  of  the  company’s  shares. 
If  this  suggestion  were  adopted  third  parties  would  require  protection  against  infringe  - 
ment  of  the  requirement. 

The  subscription  of  share  capital  (as  opposed  to  the  acquisition  of  existing  shares) 
by  a third  party  with  the  assistance  of  the  company  issuing  the  capital,  may  present 
rather  a different  problem,  but  the  Clearing  Banks  have  some  difficulty  in  distinguishing 
the  principle  involved. 

In  any  event  in  the  opinion  of  the  Clearing  Banks  it  is  essential  that  legitimate 
business  should  not  be  hampered  or  made  more  difficult  than  at  present. 

21.  Accounts 

(/)  Exemption  of  banks,  assurance,  and  shipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act,  1948 

We  have  not  considered  this  matter  in  relation  to  discount,  assurance  or  shipping 
companies  but  only  in  relation  to  the  special  position  of  the  eleven  Clearing  Banks. 
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Powerful  arguments  in  support  of  the  exemption  extended  to  banks  were  marshalled 
by  the  representatives  of  the  Committee  of  London  Clearing  Bankers  in  their  Oral 
Evidence  to  the  Cohen  Committee.  These  arguments  were  accepted  without  reservation 
by  the  Cohen  Committee  whose  conclusions  were  summarised  in  paragraph  101  of 
its  Report  thus : — 

“ In  the  case  of  banking  and  assurance  companies  the  interests  of  the  depositors 
and  the  policy  holders  respectively  outweigh  the  interests  of  the  shareholders 
and  . . . considerations  affecting  the  public  interest  must  be  taken  into  account. 
The  reputation  for  stability  of  these  companies  is  a national  asset  of  the  first 
importance  to  the  community  in  general  and  it  is  not  in  the  public  interest  to 
endanger  their  stability  or  the  confidence  they  enjoy  at  home  and  abroad.  From 
time  to  time  the  values  of  their  assets  and  particularly  their  very  large  holdings 
of  Government  and  other  gilt-edged  securities  are  adversely  affected  by  political 
disturbances  and  economic  conditions,  national  and  international.  In  such 
circumstances  it  is  desirable  that  their  financial  strength  should  be  even  greater 
than  may  appear.  The  history  of  the  years  after  1929  demonstrates  the  public 
advantage  of  their  being  able  to  present  a reasonably  stable  position  in  a time  of 
violent  and  sudden  stress  and  for  this  reason  it  seems  to  us  desirable  that  such 
companies  should  be  permitted  to  retain  a buffer  of  undisclosed  reserves.  In  this 
country  no  one  questions  the  stability  of  our  banks,  discount  companies  and 
assurance  companies,  but  some  countries  are  not  so  happily  placed  and  countries 
abroad  watch  the  evidence  of  stability  very  closely  and  react  very  quickly  to  any 
unusual  symptoms.  We  consider,  therefore,  that  banking  and  discount  com- 
panies should  be  absolved  from  the  obligation  of  showing  separately  reserves  and 
provisions  and  transfers  to  and  from  such  accounts,  but  that  their  balance  sheets 
should  indicate  the  existence  of  reserves  and  provisions  and  their  profit  and  loss 
accounts  should  be  appropriately  worded  so  as  to  show  whether  any  such  transfers 
have  been  made  during  the  period  covered  by  the  accounts.” 

The  steps  in  those  arguments  may  be  summarised  as  follows: — 

(1)  In  the  case  of  banks,  the  interests  of  the  depositors  outweigh  those  of 
shareholders. 

(2)  Unquestioning  confidence  in  the  stability  of  the  banking  system  is  a national 
asset  of  the  first  importance. 

(3)  While  it  is  important  enough  that  the  banks  should  enjoy  this  unquestioning 
confidence  at  home,  it  is  even  more  important  that  they  should  do  so  in  the  eyes 
of  the  outside  world;  and  some  overseas  countries  which  are  not  so  happily 
placed  watch  the  evidence  of  stability  very  closely  and  react  very  quickly  to  any 
unusual  symptoms. 

(4)  But  the  earnings  of  the  banks  are  subject  to  wide  fluctuations  from  year  to  year 
since  the  results  may  be  much  affected  by  changes  in  the  value  of  their  invest- 
ment holdings  and  by  their  experience  in  respect  of  bad  debts. 

(5)  In  consequence,  reserves,  which  in  any  other  business  would  be  considered  large 
in  relation  to  the  capital  employed  and  to  the  normal  trading  profit  have  to  be 
built  up  in  good  times,  in  the  knowledge  that  equally  large  drafts  on  those 
reserves  may  be  required  in  other  years. 

(6)  Full  disclosure  in  the  accounts  might  embarrass  the  banks  in  their  policy  of 
making  large  provisions  in  good  years,  while  the  spectacle  of  heavy  drafts  on 
those  reserves  at  other  times  might  undermine  that  unquestioning  confidence  in 
the  stability  of  the  banks  which  is  acknowledged  to  be  a national  asset  of  the 
first  importance. 

Today,  sixteen  years  later,  it  may  be  definitely  asserted  that  subsequent  events  have 
done  nothing  to  weaken  this  case,  indeed  the  contrary  would  be  true.  The  Report  of 
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the  Cohen  Committee  in  1945  instanced  the  history  of  the  years  after  1929  as  evidence 
of  the  strains  to  which  the  banks  were  exposed.  At  the  time  of  that  Report,  Bank  Rate 
was  2 per  cent.,  at  which  level  it  had  remained  unchanged  (save  for  a few  weeks  at  the 
outbreak  of  war)  since  1932.  Yields  on  gilt-edged  securities  had  remained  low  and,  as 
the  Clearing  Banks’  holdings  of  these  securities  had  just  about  doubled  during  the  war, 
if  there  had  been  a fall  of  12  per  cent,  in  their  value  the  depreciation  would  have  been 
equivalent  to  the  whole  of  the  banks’  published  capital  and  reserves. 

From  1948  the  trend  of  gilt-edged  prices  was  downwards  and  during  the  ’fifties 
violent  fluctuations  were  seen  in  interest  rates  and  security  values.  In  some  years, 
therefore,  certain  banks  decided  to  show  their  investments  at  a balance  sheet  value  in 
excess  of  current  market  prices,  indicating  that  investment  reserves  (i.e.  that  portion  of 
their  inner  reserves  which  had  been  applied  to  the  writing-down  of  investments)  had 
been  more  than  exhausted.  In  June,  1956,  the  deficit  between  book  values  and  market 
prices  of  four  of  these  banks  was  £63  • 7 millions,  equivalent  to  4 • 4 per  cent,  of  the  book 
value  of  their  investments  and  to  48  • 3 per  cent,  of  their  published  capital  and  reserves. 

Fortunately  the  appearance  of  notes  in  balance  sheets  had  no  disturbing  effect  here 
although  they  did  not  pass  unnoticed  abroad.  If,  however,  the  full  extent  of  the  attrition 
in  the  banks’  reserves  had  had  to  be  made  known  it  is  conceivable  that  the  disclosure 
could  have  had  a very  different  effect  at  home  and  an  even  more  serious  one  abroad. 

It  is  the  view  of  the  Clearing  Banks  that  a greater  degree  of  disclosure  can  do  nothing 
to  foster  confidence  and  would  be  much  more  likely  to  damage  it. 

Those  who  oppose  the  maintenance  of  undisclosed  reserves  might  argue  that  the 
problems  would  be  eased  if  the  banks  were  to  confine  their  investment  holdings  to  very 
short-dated  securities.  This  argument  would  ignore  the  fact  that  the  short-dated 
securities  often  bear  the  full  effect  of  a rise  in  interest  rates,  and  the  experience  of  the  last 
ten  years  indicates  that  the  short-  and  medium-dated  securities  are  affected  very  much  to 
the  same  degree.  While  it  is  true  that  really  long-dated  securities  are  in  general  an 
inappropriate  holding  for  banks,  the  Radcliffe  Committee  argue  (paragraph  507)  that 
the  hands  of  the  authorities  in  influencing  the  trend  of  advances  and  the  general  mone- 
tary situation  would  be  weakened  if  the  banks  were  to  hold  only  very  short-dated  bonds. 
There  is  also  the  consideration  that  yields  on  medium-dated  securities  are  normally 
somewhat  higher  than  on  short-dated,  so  that  earnings  would  suffer  if  the  banks  were 
precluded  from  extending  into  the  medium  range,  tending  either  to  limit  the  capacity  to 
build  up  reserves  or  to  push  up  the  cost  of  banking  services. 

So  far  this  question  has  been  examined  in  relation  to  the  banks’  large  investments 
mainly  in  British  Government  securities  to  which  the  Cohen  Committee  made  particular 
reference.  The  following  comparative  figures  of  the  Clearing  Banks  illustrate  the 
marked  changes  which  have  taken  place  over  the  years  mentioned  below  in  the  principal 
items  of  the  banks’  balance  sheets: — 


Published 
capital  and 
reserves. 

Deposits. 

All  investments. 

Advances. 

End 

£ millions 

£ millions 

£ millions 

£ millions 

1938 

139 

2,254 

635 

966 

1945 

146 

4,850 

1,234 

815 

1959 

274 

7,667 

1,710 

2,938 
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Published  Capital  and  Reserves  as  a percentage  of: — 


Deposits. 

All 

investments. 

Advances. 

1938 

6-2 

21-8 

14-4 

1945 

3-0 

11-8 

17-9 

1959 

3-6 

16-0 

9-'3 

The  latest  major  change  in  the  make-up  of  the  banks’  assets  occurred,  however,  in  the 
18  months  from  the  middle  of  1958.  Large  sales  of  investments  were  made  towards 
meeting  the  very  substantial  increase  that  took  place  in  advances  to  customers  and  the 
relationship  between  these  two  “ risk-bearing  ” assets  reverted  toward  the  traditional 
pattern  thus: — 


INVESTMENTS 
(in  British  Government  securities'). 

ADVANCES. 

£ millions. 

Per  cent,  of 
Deposits. 

£ millions. 

Per  cent,  of 
Deposits. 

30.  6.1958 

2,092 

32-7 

1,932 

30-5 

31.12.1959 

1,590 

20-7 

2,938 

38-3 

The  large  increase  in  advances  which  has  taken  place  must  involve  the  carrying  of 
greater  risks  which  as  yet  cannot  possibly  be  measured,  but  for  which  the  banks  must 
be  fully  prepared.  From  the  nature  of  their  business  the  banks  would  find  it  difficult 
to  explain  why  at  any  particular  time  they  thought  it  necessary  to  place  large  sums  to 
their  Contingencies  Accounts.  Equally  they  cannot  discuss  in  public  the  affairs  of 
their  customers  or  even  of  a particular  country.  A large  withdrawal  by  any  one  bank 
from  its  Contingency  Account  would  be  likely  to  give  rise  to  much  uninformed  comment. 
The  inevitable  effects  of  inflation  as  well  as  the  growing  trend  in  industry  towards  the 
formation  of  larger  units  has  resulted  in  calls  upon  the  banks  for  advances  (often  in 
one  hand)  on  a very  much  larger  scale  than  ever  before.  Examples  of  these  calls 
are  where  the  banks  are  invited,  jointly  or  individually,  to  finance  the  erection  of  a 
new  power  station,  the  building  of  fleets  of  tankers,  or  expansion  in  the  steel  industry, 
or  the  export  of  heavy  capital  goods.  Moreover,  when,  as  not 'infrequently  happens, 
some  large  units  form  a consortium  to  handle  projects  of  considerable  magnitude, 
calls  upon  the  banks  are  vastly  increased. 

In  the  view  of  the  Clearing  Banks  it  would  be  disastrous  if  some  temporary  change 
in  the  structure  of  interest  rates,  or  a trade  recession,  or  indeed  any  other  circumstances 
beyond  the  control  of  the  banks,  were  ever  seen  to  have  seriously  depleted  or  absorbed 
their  contingency  accounts  for  however  short  a time.  This  applies  to  the  banks 
coUectively  and  individually.  Different  considerations  apply  to  different  banks.  The 
individual  interests  and  indeed  the  nature  and  make-up  of  the  banks’  businesses  vary 
widely.  It  would  be  a grave  matter  if  even  one  of  the  large  banks  were  to  forfeit, 
for  however  short  a time,  the  confidence  of  its  depositors;  this  could  only  be  detrimental 
to  the  public  interest. 
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It  is  also  necessary  to  draw  attention  to  the  foreign  business  of  the  banks.  In  1943 
the  volume  of  foreign  business  handled  by  the  banks  in  London  was  probably  smaller 
than  at  any  time  during  the  last  30  years.  Since  then  there  has  been  a great  increase 
in  international  transactions  and  London  has  benefited  accordingly,  sterling  having 
been  re-established  as  the  world’s  leading  international  currency.  There  is  therefore 
now  much  more  at  stake  should  foreign  confidence  in  the  British  banks  be  impaired. 
In  the  event  of  confidence  being  undermined  the  financing  of  world  trade  might  pass 
in  part  to  other  foreign  banking  institutions,  the  growth  of  whose  capital  and  reserves 
has  not  been  hindered  to  the  extent  that  the  British  banks’  has  been  as  the  result  of 
restrictions  and  severe  taxation,  the  legacy  of  two  world  wars.  The  effect  on  the 
country’s  gold  and  dollar  reserves  might  be  severe,  quite  apart  from  the  permanent 
loss  of  business  that  it  has  taken  generations  to  build. 

All  we  have  said  on  this  question  supports  the  views  expressed  by  the  representative 
of  the  Clearing  Banks  in  1944  in  reply  to  question  4626  of  the  Cohen  Committee, 
when  it  was  pointed  out: 

“ Bank  accounts  must  be  dominated  by  trends.  They  are  affected  by  cyclical 
economic  influences,  by  interest  rate  movements,  and  by  political  fears  and 
actualities  both  at  home  and  abroad.  One  must  not  forget  that  these  trends  and 
influences  may  not  all  attack  each  individual  bank  all  in  the  same  degree  and  all 
in  the  same  year  and  that  the  disclosure  of  the  results  of  those  attacks  if  published 
for  different  banks  would  not  be  good  for  the  body  politic  . . . 

“It  would,  in  my  view,  be  inimical  to  the  public  interest  that  the  changes 
(brought  about  by  these  trends  and  influences)  should  have  their  ephemeral  effects 
upon  the  contingency  accounts  exposed  to  the  public  view — upwards  and  down- 
wards, in  different  degree  and  in  different  years  in  different  banks  . . . 

“ I suggest  none  can  be  damnified  by  the  present  system  unless  bankers,  in  their 
balance  sheets  paint  too  roseate  a view.  Auditors  do  not  permit  them  to  do  that. 
The  State  gets  its  taxes — it  must  do.  Creditors  get  security.  Shareholders  and 
members  are  not  prejudiced  in  the  long  run  and  they  have  continuity  of  earnings. 
The  employees  are  adequately  paid  ...” 

The  Clearing  Banks  attach  equal  importance  to  their  being  free  to  show  in  their 
Profit  and  Loss  Accounts  the  result  of  a year’s  operations  after  making  undisclosed 
transfers  to  or  from  inner  reserves. 

The  principal  exemptions  at  present  afforded  to  the  banks  in  the  preparation  of 
their  Profit  and  Loss  Accounts  are  in  respect  of  the  charge  for  and  method  of 
depreciation,  transfers  to  or  from  reserve  and  the  amount  of  tax  paid.  It  is  fair  to  say 
that  these  exemptions  stand  or  fall  together  and  must  all  continue  or  must  all  go 
since  to  lift  the  curtain  from  any  single  one  of  them  would  reveal  information  which 
would  go  some  way  to  disclose  some  facts'about  the  others,  or  would  at  least  give  rise 
to  more  or  less  intelligent  guesswork  and  some  undesirable,  because  probably 
inaccurate,  speculation  about  profits. 

Under  conditions  of  full  disclosure  transfers  to  contingency  accounts  would  have 
to  be  explained;  this  would  be  impracticable  without  disclosing  existing  reserves  and 
why  it  is  considered  such  reserves  are  inadequate.  Similarly  transfers  from  contin- 
gency accounts  without  explanation  would  give  rise  to  undesirable  and  speculative 
conjecture. 

A bank  which  is  compelled  to  publish  its  earnings  could  be  placed  in  the  situation 
of  being  unable  to  give  any  sensible  explanation  to  its  depositors  and  stockholders  of 
the  appropriations  it  was  proposing  to  make.  It  would  be  illusory  to  suggest  that  there 
can  be  any  different  treatment  of  the  Balance  Sheet  and  the  Profit  and  Loss  Account 
in  the  matter  of  full  disclosure.  To  remove  any  possible  misconception,  it  should 
perhaps  be  stated  that  full  and  detailed  disclosure  is  already  made  to  the  Inland 
Revenue  authorities. 

Reverting  to  the  general  question  of  non-disclosure,  banks  in  the  Commonwealth 
have  in  the  main  adopted  the  British  system.  Of  all  the  English  speaking  countries 
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the  only  exception  would  appear  to  be  in  the  U.S.A.  and  even  there  full  disclosure  is 
not  necessarily  insisted  upon.  So  far  as  the  American  banks  are  concerned  it  must 
be  borne  in  mind  that,  apart  from  the  large  institutions,  there  are  many  thousands  of 
small-town  banks  as  against  the  few  banks  which  operate  throughout  the  United 
Kingdom.  Furthermore,  they  operate  against  the  background  of  a strong  economy 
with  large  gold  and  foreign  currency  reserves,  as  against  the  very  different  background 
which  governs  the  operations  of  United  Kingdom  banks. 

Whatever  the  arguments  may  be  for  shareholders  being  fully  informed  about  the 
internal  affairs  of  trading  companies,  there  are  stronger  arguments,  on  the  ground  of 
public  interest,  why  other  considerations  should  prevail,  in  the  case  of  banks.  Admit- 
tedly, incomplete  disclosure  requires  shareholders,  depositors  and  the  public  at  large 
to  have  implicit  trust  in  those  at  the  head  of  great  banking  institutions,  but  this  is  well 
recognised  to  be  the  case  by  all  concerned;  were  the  position  otherwise  the  banks 
could  never  have  grown  to  their  present  stature,  nor  hope  to  maintain  it.  To 
demonstrate  that  the  public  interest  is  well  served  by  the  present  arrangements — a 
position  which  depositors  and  shareholders  have  for  long  accepted — the  banks  have 
only  to  point  to  their  record  of  soundness  extending  over  many  decades,  a record 
which  is  certainly  not  surpassed  in  any  other  country. 


23.  Provisions  as  to  Returns 


The  Clearing  Banks  would  welcome  relief  from  the  heavy  burden  placed  on  them 
(and  in  fact  on  all  public  companies  with  numerous  shareholders)  in  complying  with 
the  requirements  of  section  124  and  the  Sixth  Schedule  relative  to  the  Annual  Return 
of  Members.  The  onerous  nature  of  this  return  was  recognised  by  the  Cohen  Com- 
mittee and  section  124  (1)  (c)  of  the  1948  Act  was  enacted  with  the  object  of  reducing 
the  vast  amount  of  wasted  effort  entailed,  by  providing  that  the  full  Annual  Return 
of  Members,  which  is  required  under  paragraph  5 of  Part  I of  the  Sixth  Schedule, 
need  only  be  made  every  third  year  so  long  as  a list  of  changes  in  holdings  is  submitted 
in  the  intervening  years.  In  the  experience  of  the  Clearing  Banks  this  concession  has, 
in  practice,  proved  to  be  of  doubtful  advantage.  It  entails  additional  work  in  the 
maintenance  of  supplementary  records  and  some  banks  who  have  found  that  this 
additional  work  outweighs  the  value  of  the  concession  have  continued  to  submit  a 
full  Return  of  Members  each  year.  One  Qearing  Bank  which  avails  itself  of  the 
provision  under  section  124  (1)  (c)  finds  that  every  third  year  it  uses  3,000  sheets  of 
foolscap  (both  sides)  and  in  each  of  the  intervening  years  still  uses  1,100  sheets.  Such 
return  (and  the  returns  for  many  public  companies)  is  largely  out  of  date  by  the  time 
it  is  filed  and  hopelessly  so  shortly  afterwards.  During  the  war  submission  of  a 
Return  of  Members  was  dispensed  with. 


The  information  a Return  of  Members  purports  to  give  is  always  available  for 
inspection  in  an  up-to-date  form,  either  at  the  Registered  Office  of  the  company  or  its 
Transfer  Office,  and  in  the  case  of  a public  company  such  inspection  is  today  unlikely 
to  excite  comment  or  to  embarrass  anyone  making  an  inspection.  If,  therefore,  a 
Return  of  Members  were  no  longer  required,  whilst  there  might  be  some  loss  of 
convenience  inasmuch  as  an  enquirer  interested  in  several  companies  might  not  find  all 
their  records  in  the  same  building  as  at  present,  such  convenience  is  largely  illusory 
since  the  up-to-date  information  needed  by  any  serious  enquirer  can  at  present  only 
be  obtamed  from  the  company’s  own  register. 


The  Gearing  Banks  recommend,  therefore,  that  all  public  companies  whose  shares 
are  quoted  on  any  recognised  Stock  Exchange  in  the  United  Kingdom  should  not  be 
r?U1[  i4to  fumish  Returns  of  Members.  However,  to  safeguard  the  interests  of 
shareholders  and  the  public,  the  Registrar  of  Companies  might  be  empowered  to  call 
tor  a list  of  members  from  any  public  company,  such  call  not  to  be  made  more  than 
once  a year. 


It  is  suggested  that  submission  of  Returns  of  Members  by  companies,  other  than  the 
public  companies  mentioned  above,  should  continue  but  in  a less  onerous  form  than  is 
required  m paragraphs  5 (a)  and  5 (b)  of  Part  I of  the  Sixth  Schedule  which  call  for 
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particulars  not  only  of  shareholders  on  the  register  at  the  date  of  the  return  but  also 
particulars  of  all  shares  transferred  by  shareholders  (or  ex-shareholders)  since  the  last 
return  and  the  date  on  which  each  transfer  was  registered. 

It  would  appear  that  this  supplementary  information  is  of  value  only  in  the  case  of 
partly-paid  shares  and  the  requirement  was  presumably  originally  designed  to  enable 
anyone  to  ascertain  the  names  of  those  who  would  be  placed  on  the  “ B ” list  of 
contributors  in  the  event  of  liquidation.  The  Clearing  Banks  accordingly  suggest  that 
this  information  should  in  future  be  required  only  in  respect  of  partly-paid  shares. 

Furthermore,  in  so  far  as  a Return  of  Members  continues  to  be  required,  it  would  be 
of  considerable  assistance  if  companies,  instead  of  having  to  submit  the  return  as  at  the 
fourteenth  day  after  the  Annual  General  Meeting,  were  allowed  to  compile  it  at  a date 
within  six  weeks  before  or  after  the  Annual  General  Meeting.  Many  of  them  could 
readily  do  this  from  the  lists  which  they  compile  about  that  time  for  dividend  purposes. 
In  the  case  of  small  companies,  where  no  share  transfers  may  occur  during  the  year,  a 
statutory  declaration  to  that  effect  would  save  work  for  the  company  and  space  in  the 
Registrar’s  files. 

As  to  Sections  113  (2)  and  87  [2)  [Charges  for  copies  of  Registers  of  Members  and  of 
Debenture  Holders) 

The  Clearing  Banks  feel  that  in  view  of  today’s  cost  of  providing  such  information, 
consideration  should  be  given  to: — 

(a)  increasing  the  payment  of  6d.  for  every  100  words  or  part  thereof  to,  say,  2s.  6d. 

[b)  extending  the  period  of  10  days  within  which  information  is  to  be  provided  to, 
say,  28  days. 

24.  Company  and  Business  Names 

Effectiveness  of  present  provisions  [see  Sections  17  to  19  of  Companies  Act , 1948  and  the 
Registration  of  Business  Names  Act,  1916);  similarity  of  names;  misleading  names 

At  the  end  of  1958  there  were  registered  in  England  and  Scotland: — 

16,360  Public  Companies 
329,314  Private  Companies 
i.e..  Total  

on  Registers  345,674  against  the  figure  of  182,943  in  1942  which  was  quoted  in  the 
Clearing  Banks’  written  evidence  to  the  Cohen  Committee. 

From  1930  to  1942  there  were  160  registrations  of  new  companies  whose  names 
included  the  words  “ bank  ”,  “ bankers  ” or  “ banking  ”.  Since  the  1948  Act,  however, 
there  have  only  been  a dozen  or  so  of  these  registrations  to  none  of  which  can  exception 
be  taken.  On  this  aspect,  therefore,  the  Clearing  Banks  are  satisfied  with  the  effectiveness 
of  section  17. 

There  is,  however,  nothing  to  prevent  a company  whose  name  does  not  include  the 
word  “ bank  ” at  any  time  from  describing  itself  as  bankers.  Conversely,  a company 
incorporated  under  the  title  of  . . . Bank  may  subsequently  change  the  character  of  its 
operations  and  yet  continue  to  use  its  original  name.  It  is  for  consideration  whether  the 
Board  of  Trade  should  be  given  power  to  intervene  in  cases  of  this  nature  where  deemed 
desirable. 

Similarly,  some  check  might  be  desirable  upon  the  use  of  the  title  or  the  word  “ bank  ” 
in  the  case  of  companies,  other  than  recognised  banks,  incorporated  overseas  and 
trading  here. 

26.  Internal  Management  and  Administration 

[a)  Annual  and  other  General  Meetings 

The  Companies  Act,  1948,  section  131  (1)  requires  every  company  to  hold  an  Annual 
General  Meeting.  Apart  from  a minor  dispensation  in  the  first  year  of  its  existence  this 
obligation  is  absolute. 
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The  directors  must  lay  before  the  meeting  a balance  sheet  and  profit  and  loss  account 
or  if  not  a trading  company,  an  income  and  expenditure  account. 

The  company  must  send  a copy  of  every  balance  sheet  and  its  associated  documents 
to: — 

(а)  Every  member,  whether  entitled  to  receive  notice  of  general  meeting  or  not. 

(б)  Every  debenture  holder,  whether  so  entitled  or  not. 

(c)  All  other  persons  entitled  to  receive  notice  of  general  meetings. 

These  documents  must  be  sent  out  not  less  than  21  days  before  the  date  of  the  meeting. 

There  are  many  private  companies  for  which  the  holding  of  an  Annual  General 
Meeting  is  a meaningless  formality,  for  example  wholly  owned  subsidiaries  of  public 
companies.  It  is  submitted  that  the  following  proposals  would  save  a great  deal  of 
needless  work  without  prejudicing  the  rights  of  the  shareholders: — 

(1)  That  a private  company  be  relieved  from  the  obligation  to  hold  an  Annual 
General  Meeting  in  any  given  year  if  it  has  obtained  the  written  consent  of 
every  person  entitled  to  receive  a notice  of  such  meeting  at  the  time  when  such 
forms  of  consent  were  issued  by  the  company,  and  if  such  persons  had  before 
giving  such  consent  received  copies  of  the  balance  sheet  and  associated 
documents  mentioned  above. 

(2)  That  in  order  to  enable  necessary  resolutions  to  be  passed  the  Act  should 
provide  that  a resolution  in  writing  signed  by  all  persons  entitled  at  that  same 
date  to  attend  and  vote  at  a general  meeting  of  the  company,  should  be  as  valid 
and  effectual  as  if  it  had  been  passed  at  an  Annual  General  Meeting  of  the 
company  duly  convened  and  held. 

It  is  not  suggested  that  there  should  be  any  provision  to  make  the  Register  of 
Directors’  Shareholdings  accessible  in  the  absence  of  an  Annual  General  Meeting. 
Unless  shareholders  are  completely  satisfied  with  and  have  confidence  in  the  board  they 
should  insist  on  such  a meeting. 

29.  Other  Matters  within  the  Terms  of  Reference 

Directors'  Share  Qualifications 

The  Gearing  Banks  consider  that  the  period  of  two  months  within  which  a director 
must  obtain  his  qualification  shares  under  section  182  (1)  is  too  short  and  should  be 
extended. 

2nd  June,  1960 


Supplementary  Memorandum  by  the  Committee  of  London 
Clearing  Bankers 

As  promised  by  their  representatives,  the  Committee  of  London  Clearing  Bankers 
have  made  a further  exhaustive  study  of  the  exemptions  available  to  banks  from  some 
of  the  accounting  provisions  of  the  Companies  Act,  1948.  The  Gearing  Banks  have 
come  to  the  conclusion  that  the  principal  exemptions  were  obviously  deliberately 
compiled  by  the  Cohen  Committee  as  a code  of  privileges  to  form  one  coherent  whole. 
Their  emphasis  as  between  one  bank  and  another  and  perhaps  even  more  as  between 
the  domestic  and  the  overseas  banks,  may  of  course  differ. 

The  specific  exemptions  from  the  requirements  of  the  Eighth  Schedule  which  the 
Gearing  Banks  were  invited  to  reconsider,  together  with  their  views  thereon,  are  set 
out  below: — 

(1)  (a)  in  Profit  and  Loss  accounts — of  amounts  provided  for  depreciation,  renewals 
or  diminution  in  value  of  fixed  assets  (paragraph  12  (1)  ( a )),  and 
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(A)  in  Balance  Sheets — of  the  method  of  valuation  of  fixed  assets  including  the 
amount  of  the  aggregate  of  depreciation  provided  since  the  date  of  acquisition 
or  valuation  (paragraph  5 (1)). 

The  Clearing  Banks  remain  of  the  opinion  that  these  exemptions  belong  with  the 
others  as  part  of  the  whole  and  for  this  reason  they  should  not  be  withdrawn.  In 
many  banks  the  treatment  of  premises  both  in  balance  sheets  and  in  profit  and  loss 
accounts  is  of  significance  in  the  overall  deployment  of  inner  reserves  to  safeguard  the 
strength  of  their  positions.  In  the  case  of  some  of  the  overseas  banks  we  believe  this 
question  of  the  treatment  of  premises  is  even  more  fundamental. 

(2)  in  Balance  Sheets—  of  market  value  of  quoted  investments  (paragraph  11  (8)): — 

(a)  when  below  balance  sheet  values,  and/or 

(A)  when  in  excess  of  balance  sheet  values. 

In  regard  to  (a)  the  Clearing  Banks  would  not  object  if  disclosure  by  way  of  a note 
on  balance  sheets,  which  has  hitherto  been  made  voluntarily,  were  made  obligatory. 

Entirely  different  considerations  arise  in  the  case  of  (A).  As  was  stressed  in  oral 
evidence,  market  value  is  not  necessarily  a realistic  basis  of  valuation.  Disclosure  of 
market  values  when  in  excess  of  balance  sheet  values  would  reveal  a paper  profit  which 
might  be  fugitive  and  indeed  unrealisable.  Furthermore,  disclosure  of  market  values 
when  in  excess  of  balance  sheet  values  could  lead  to  conjecture  as  to  the  extent  of 
investment  reserves.  For  these  reasons  we  consider  the  present  exemption  should  be 
continued. 

(3)  in  Profit  and  Loss  accounts — of  the  amounts,  if  any,  transferred  to  or  from  reserves 

before  publishing  the  profit  figure  (paragraph  12  (1)  (e)). 

The  right  to  make  undisclosed  transfers  from  inner  reserves  is  as  essential  to  the 
stability  of  the  banking  system  as  is  the  right  to  make  undisclosed  transfers  to  such 
reserves.  For  all  the  reasons  set  out  in  our  evidence  we  regard  as  essential  the  exemp- 
tion from  disclosure  of  sums  so  transferred. 

The  formula  for  the  disclosure  of  net  profit  as  used  by  the  Clearing  Banks  is  to  the 
effect  that  net  profit  is  shown  after  providing  for  taxation  and  after  deducting  transfers 
to  inner  reserves  out  of  which  reserves  provision  is  made  for  diminution  in  value  of 
assets.  It  should  be  stressed  that  if  a transfer  were  ever  made  from  inner  reserves  in 
order  to  increase  the  net  profit  disclosed  or  even  to  turn  an  actual  banking  loss  into 
a banking  profit  the  formula  would  have  to  be  changed  accordingly.  This  would 
certainly  be  a requirement  of  the  auditors. 


Some  of  the  exemptions  of  less  apparent  significance  were  afforded  so  as  to  make 
the  published  accounts  of  banks  comprehensible,  for  by  the  nature  of  their  business 
certain  of  the  requirements  of  the  Eighth  Schedule  have  no  practical  application. 
Clarity,  not  concealment,  was  the  motive  behind  these  exemptions.  Others  are  of 
such  a nature  as  to  be  relevant  to  the  matter  of  inner  reserves. 

2nd  March,  1961. 
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APPENDIX  XXVH 

Memorandum  by  The  Institute  of  Actuaries 

Disclosure  of  Reserves  of  Life  Assurance  Offices 

(1)  Under  the  Companies  Act,  1948,  Life  Assurance  Offices  are  among  a small  group 
of  concerns  exempted  from  full  disclosure  of  reserves.  The  case  for  non-disclosure  is 
briefly  stated  in  the  Report  of  the  Cohen  Committee,  paragraphs  101  and  102.  This 
memorandum  re-examines  the  situation  and  makes  certain  suggestions. 

(2)  There  are  basic  differences  between  life  offices  and  other  concerns,  and  a con- 
sequence is  that  different  information  is  required  to  give  a true  and  fair  view.  For  this 
reason  life  offices  are  subject  to  different  legislation:  on  the  one  hand  receiving 
exemption  from  requirements  of  ordinary  company  law  which  are  unsuitable  to  their 
special  circumstances:  on  the  other,  being  under  obligation  to  make  extensive  special 
returns  to  the  Board  of  Trade  which  would  have  no  relevance  to  an  ordinary 
trading  company. 

(3)  In  our  opinion  both  consequences — special  exemption  and  special  obligation — 
are  right  and  should  be  maintained.  The  question  whether  or  not  to  disclose  “ hidden 
reserves  ” is  a particular  example  which  illustrates  the  general  case.  The  principal  point 
is  the  publication  of  market  values  of  assets  and  it  is  on  this  we  concentrate.  We  deal 
with  life  offices  as  going  concerns,  and  not  with  the  veiy  rare  circumstances  of  winding- 
up  or  sale. 

(4)  The  implication  behind  the  claim  that  life  offices  should  publish  market  values  is 
that  the  excess  of  market  values  over  balance  sheet  values  of  assets  is  a hidden  reserve 
the  size  of  which  would  be  informative  to  the  public.  The  essence  of  the  reply  is  that 
this  excess  is  no?  a measure  of  hidden  reserve  and  that  its  publication  would  be  mislead- 
ing. A detailed  explanation  of  this  statement  is  given  in  an  Annex  but  the  following 
paragraphs  outline  the  main  points. 

(5)  The  fundamental  difference  which  distinguishes  life  offices  from  other  concerns  is 
that  they  issue  long-term  contracts  stretching  for  many  years  into  the  future.  To 
balance  these  long-term  liabilities  they  invest  their  assets  mainly  in  long-term  securities. 
Both  liabilities  and  assets  include  contingent  elements  such  as  rates  of  mortality  - or 
future  equity  dividends. 

(6)  The  reality  behind  the  affairs  of  a life  office  is  the  long  series  of  payments  which 
fall  to  be  made  or  to  be  received  in  future  years  and  it  is  the  sensitive  balance  between 
contingent  income  and  contingent  outgo  which  must  be  measured  to  decide  the  solvency 
of  the  office  and  to  make  a reasonable  estimate  of  the  surplus. 

(7)  Any  compression  of  these  long  series  of  payments  into  a single  “ present  value  ” 
introduces  subjective  and  transient  elements  dependent  on  the  individual  valuer,  the 
method  of  valuation  adopted,  and  the  circumstances  at  the  time.  Present  values  are 
difficult  implements  to  use.  For  example  an  increase  of  £ per  cent,  in  the  rate  of  interest 
used  in  valuing  the  liabilities  can  turn  a substantial  deficit  into  a substantial  surplus. 
Even  in  skilled  hands,  compression  of  the  real  future  events  into  estimated  present 
values  requires — 

(a)  that  the  valuations  of  assets  and  liabilities  are  related  to  each  other,  and 

(b)  that  to  provide  any  meaningful  estimate  of  the  surplus  arising  over  a period, 
there  must  be  stability  between  the  bases  used  at  the  beginning  and  end  of  the 
period  under  examination. 

(8)  The  particular  present  value  represented  by  the  quoted  market  value  of  assets  at 
one  moment  of  time  is  determined  by  the  outcome  of  the  balance  between  buyers  and 
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sellers  and  is  not  determined  on  any  basis  which  is  consistent  with  the  basis  on  which 
the  liabilities  are  valued.  The  market  value  of  assets  can  be,  and  frequently  is,  subject 
to  large  swings  without  there  being  any  corresponding  movements  in  the  underlying 
realities  of  future  income  and  outgo. 

(9)  There  are  a number  of  reasons  why  market  values  change.  A major  reason  is  a 
change  in  the  rate  of  interest  and  in  this  respect  market  values  usually  imply  the  reverse 
of  the  truth.  For  life  offices  with  long-term  commitments  and  expanding  funds,  a high 
rate  of  interest  is  beneficial  and  a low  rate  dangerous.  Market  values  are  however  low 
when  interest  rates  are  high  and  vice  versa.  Post-war  history  contains  several  examples. 
In  particular,  in  1947  market  values  gave  an  appearance  of  strength  when  the  fortunes  of 
life  offices  were  at  their  lowest  ebb  for  many  years.  By  1957  offices  had  regained  much 
of  their  strength  but  the  market  values  at  the  end  of  that  period  gave  an  appearance  of 
dangerous  weakness.  The  true  developments  of  these  post-war  years  have  been  pro- 
perly demonstrated  in  the  published  accounts  by  rising  surpluses  and  rates  of  bonus. 

(10)  It  is  not  always  easy,  even  within  the  industry,  for  the  actuary  to  dispel  the  mis- 
conception created  by  the  conflict  between  appearances,  as  displayed  by  market  values, 
and  the  underlying  realities.  Publication  of  market  values  would  make  the  task  of 
concentrating  on  realities  more  difficult.  For  example,  it  could  well  lead  to  pressure  to 
invest  short,  thereby  minimising  the  risk  of  large  fluctuations  in  market  value,  to  the 
detriment  of  the  real  need  to  invest  in  long-term  assets  to  balance  long-term  liabilities. 

(1 1)  For  the  foregoing  reasons  we  deprecate  the  publication  of  market  values  of  assets. 
To  support  the  exemption  from  normal  disclosure  under  company  law  does  not  however 
dispose  of  the  question  whether  some  alternative  information  may  not  be  required  under 
insurance  legislation.  Although  this  is  not  the  place  for  a full  technical  discussion  of 
insurance  legislation  we  give  brief  consideration  to  this  wider  question  because  it  is  the 
corollary  of  the  claim  for  exemption  under  company  law. 

(12)  It  is  understandable  that  the  general  public  should  think  that  the  market  value  of 
assets  is  a relevant  factor.  But  it  is  the  wrong  question  because  the  reality  in  the  life 
office  problem  is  not  some  passing  value  put  upon  the  assets  but  the  future  income  they 
produce.  The  counterpart  of  information  about  market  value  of  investments,  which 
may  be  relevant  for  a trading  company  is,  for  a life  office,  information  about  future 
income. 

(13)  For  a full  appreciation  of  the  whole  situation,  responsibility  must  lie  with  the 
actuary,  dealing  with  assets  and  liabilities  as  essential  parts  of  the  same  picture.  It  is 
his  statutory  duty  to  assess  the  surplus  and  he  must  therefore  be  satisfied  regarding  both 
assets  and  liabilities.  In  so  doing  he  must  take  into  account  all  aspects  of  the  assets. 

(14)  To  the  outside  observer  however  there  is  an  apparent  discrepancy  between  the 
extensive  information  required  about  liabilities  and  the  absence  of  similar  information 
about  assets.  In  part  this  is  due  to  the  nature  of  the  growth  of  liabilities  which  requires 
a special  apparatus  of  valuation.  But  there  is  a case  for  consideration  whether  every 
aspect  of  this  difference  in  information  about  liabilities  and  assets  is  justified:  whether 
one  should  not  be  reduced  or  the  other  increased.  In  particular,  offices  supply  extensive 
information,  usually  quinquennially,  in  the  Fifth  Schedule  of  the  Board  of  Trade  returns 
under  the  Insurance  Companies  Act,  1958,  which  allows  the  outside  observer  to  judge 
the  spread  of  the  liabilities  according  to  term  but  they  are  not  required  to  give  com- 
parable information  about  the  spread  of  term  of  the  assets.  To  put  it  briefly,  while  the 
current  income  from  the  assets  is  known  from  the  revenue  account  there  is  no  informa- 
tion about  the  length  of  term  of  those  assets  to  enable  the  expert  observer  to  judge  the 
balance  between  assets  and  liabilities.  There  are  many  practical  difficulties  but  the 
problem  deserves  examination. 

!l  ' Conclusion 

(15)  In  our  opinion  there  is  a strong  case  for  exempting  life  offices  from  any  general 
legislative  requirement  to  publish  market  values  of  assets  but  there  is  a case  for 
examination  whether  the  information  given  in  the  Board  of  Trade  returns  about 
liabilities  and  assets  is  in  the  most  useful  form. 

14th  June,  1960. 
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ANNEX 

The  Special  Nature  of  Life  Offices 

(1)  Life  offices  are  fundamentally  different  from  other  concerns  in  two  important 

respects: — . 

(i)  The  contracts  they  issue  are  for  long  terms  stretching  for  many  years  into  the 
future.  To  balance  these  long-term  liabilities,  the  assets  are  mainly  long-term 
securities. 

(if)  The  benefits  to  policyholders  include  substantial  non-guaranteed  “ bonuses  , 
which  are  usually  a large  proportion  of  the  total  surplus  accruing.  A steady 
surplus  policy  is  an  essential  part  of  life  office  management. 

(2)  Both  liabilities  and  assets  consist  partly  of  fixed  and  guaranteed  elements  and 
partly  of  other  elements  to  which  some  measure  of  probability  has  to  be  attached,  e.g., 
payments  dependent  on  death  and  future  equity  dividends. 

(31  In  addition  to  the  balance  sheet,  which  is  prepared  broadly  in  normal  company 
form  a life  office  is  under  an  obligation  to  provide  detailed  analyses  of  its  liabilities  m 
the  Fourth  and  Fifth  Schedules  to  the  Insurance  Companies  Act,  1958. 

The  Valuation  Problem 

(4)  A life  office  valuation  has  two  distinct,  and  in  some  ways  conflicting,  purposes : 

(a)  It  must  demonstrate  solvency.  This  is  the  main  purpose  of  existhig  legislation 
and  is  the  area  in  which  public  interest  is  unquestionably  justified. 

(b)  It  must  provide  a proper  control  over  the  equitable  emergency  of  surplus. 
Since  most  British  life  offices  are  indubitably  solvent,  and  have  been  so  for 
many  years,  it  is  this  problem  of  surplus  which  is  of  primary  concern  to  the 
actuary.  It  is  an  intricate  actuarial  problem  which  is  difficult  to  publicise 
adequately. 

(51  The  reality  in  the  situation  is  the  long  series  of  payments  which  fall  to  be  made  or 
to  be  received  in  future  years.  These  consist  on  the  one  hand  of  the  liabilities  , 
comprising  future  benefits  and  expenses  less  future  premiums  arising  under  me  assur- 
ance contracts,  and  on  the  other  hand  of  the  “ assets  ”,  comprismg  future  interest  and 
dividends  plus  capital  repayments  arising  from  the  investments.  While  the  reality  is  the 
long  series  of  payments,  the  “ valuation  ” of  the  liabilities  or  of  the  assets  is  a compres- 
sion of  the  series  of  payments  into  a single,  synthetic  present  value  . This  present 
value  inevitably  contains  some  subjective  elements  dependent  on  the  individual  valuer 
and  the  method  of  valuation  he  adopts.  It  may  well  also  be  a transient  value  dependent 
on  circumstances  at  the  point  of  time  at  which  it  is  obtained. 

(6)  Clearly  the  outcome  of  a valuation  can  be  meaningless  if  the  valuations  of  assets 
and  of  liabilities  are  not  related— if,  for  example,  a lower  present  value  is  given  to  a 
liability  of  £100  in  20  years  time  than  to  a similar  asset. 

(7)  The  surplus  over  a period  cannot  be  sensitively  measured  if  there  is  a change  of 
basis  of  valuation  over  the  period.  Valuations  are  necessarily  broad  procedures  which 
have  to  compress  all  the  details  of  perhaps  millions  of  policies  or  thousands  ot  invest- 
ments into  one  single  present  value.  Changes  in  bases  can  produce  distortions  which 
are  comparable  in  size  with  the  surplus  which  they  are  designed  to  measure— and  which 
have  no  counterpart  in  the  underlying  realities  of  the  series  of  payments  which  are 
valued. 

(8)  The  practice  has  therefore  grown  up,  and  is  largely  inevitable,  that  well-established 
life  offices  adopt  a stable  method  of  valuation.  Assets  are  usually  kept  at  book-value 
and  liabilities  are  valued  on  a steady  basis  which  is  infrequently  changed.  On  the  rye 
occasions  when  a change  of  basis  is  made,  special  treatment  is  necessary  in  the  accounts . 
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but  the  actuary  will  usually  determine  what  is  an  equitable  surplus  for  the  period  by 
internal  stable  valuations  at  the  beginning  and  end  of  the  period. 

(9)  This  method  is  satisfactory  as  a means  of  establishing  a fair  surplus,  but  it  does 
not  automatically  establish  solvency.  For  most  well-established  offices  solvency  is 
demonstrated  as  a by-product  of  their  normal  stable  methods  of  valuation.  A margin 
between  book-values  of  investments  and  current  market  values  is  created  over  the  course 
of  time  with  the  result  that  book-values  can  usually  be  certified  as  less  than  market 
values  (perhaps  after  bringing  investment  reserves  into  account).  When  markets  are 
very  depressed  and  this  certificate  cannot  be  given,  it  is  usually  possible,  though 
troublesome,  safely  to  raise  the  rate  of  interest  employed  in  the  valuation  of  liabilities 
since  a depressed  market  is  usually  associated  with  a high  rate  of  interest. 

(10)  In  obtaining  a present  value  the  most  critical  factor  is  the  rate  of  interest.  In 
determining  the  interest  rate  for  valuing  the  liabilities  the  actuary  is  primarily  influenced 
by  his  knowledge  of  the  underlying  realities.  He  can  rely  upon  the  rate  of  interest 
implied  by  the  book-value  of  the  assets  in  so  far  as  those  assets  are  matched  as  to  term 
against  liabilities,  and  in  so  far  as  there  is  any  mismatch  he  will  use  cautious  assumptions. 
In  using  the  rate  of  interest  implied  by  the  book-value  of  assets  he  will,  of  course,  make 
allowance  for  any  speculative  element  in  the  current  interest  income. 


Disclosure  of  Market  Values  of  Assets 

(11)  It  will  be  apparent  from  the  foregoing  that  a statement  of  the  market  values  of 
the  assets  has  little  relevance  either  to  the  solvency  of  a life  office  or  to  the  proper 
emergence  of  surplus.  Nor  has  it  much  relevance  to  the  capital  strength  of  the  office. 

There  are  three  main  reasons  why  market  values  change: 

(a)  The  rate  of  interest  alters. — A change  in  the  rate  of  interest  does  not  affect  the 
income  from  past  investments  and,  provided  that  assets  and  liabilities  are 
balanced  as  to  term,  the  underlying  realities  in  the  valuation  situation  are 
unchanged.  Therefore,  the  consequential  changes  in  market  values  with  their 
implication  of  greater  or  less  strength  are  irrelevant  and  seriously  misleading  to 
the  non-expert. 

( b ) The  income  from  ordinary  shares  or  properties  alters. — Changes  of  this  nature  do 
affect  the  realities  of  the  situation  and  have  some  significance.  They  are, 
however,  not  necessarily  permanent  changes  and  must  be  treated  with  some 
caution.  In  any  event  the  effect  of  such  changes  is  already  apparent  in  life 
office  accounts  from  the  consequential  effect  of  changes  in  the  yield  on  the 
funds.  This  is  a more  sensible  reflection  of  the  change  in  the  situation  than 
publication  of  increased  market  values,  which  immediately  capitalise  the  effect 
of  the  change,  although  the  change  in  fact  only  fructifies  over  future  years. 

(c)  The  market  estimation  of  ordinary  shares  or  properties  may  change  without  any 
accompanying  change  in  income.— Such  changes,  which  are  large  and  frequent, 
are  especially  irrelevant  to  the  affairs  of  a long-term  investor  and  their  publication 
can  only  mislead.  Market  values  may  have  the  appearance  of  being  an 
objective  assesment  of  “ real  ” value.  They  are,  however,  only  the  marginal 
values  in  a shifting  market  determined  by  the  temporary  balance  between  buyers 
and  sellers.  They  are  in  no  sense  a realisable  value  of  the  assets  since  any 
attempt  to  sell  any  volume  would  disturb  the  market. 

(12)  This  examination  shows  that  market  values  have  little  value  to  the  expert, 
who  already  has  a guide  to  the  real  position  of  the  office  in  the  yield  on  the  funds.  To 
the  non-expert,  market  values  would  often  create  misconceptions — sometimes  seriously. 
For  example,  in  1947  market  values  were  high  but  the  fortunes  of  life  offices  were  at  a 
relatively  low  ebb.  At  the  end  of  1957  offices  were  in  a mueh  stronger  position  but 
market  values  were  very  low  and  would  have  given  an  impression  of  dangerous 
weakness.  The  true  story  over  those  years  was  the  opposite  of  that  implied  by  market 
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values  and  was  properly  demonstrated  in  the  published  accounts  by  rising  surpluses  and 
rates  of  bonus. 

(13)  It  cannot  be  too  strongly  emphasised  that  the  reality  is  the  actual  income  and 
outgo  over  future  years  and  any  figures,  such  as  current  market  values  of  assets,  which 
capitalise,  and  therefore  magnify,  transient  and  subjective  elements  in  the  situation  can 
be  dangerously  misleading  if  they  create,  as  they  almost  certainly  would,  unwarranted 
fears  of  insolvency  or  claims  for  large  capital  distributions. 

(14)  It  is  worth  stressing  that  there  are  three  implied  “ errors  ” in  the  publication  of 
market  values.  The  first  is  that  it  incorporates  purely  transient  features  such  as  the 
effect  of  temporary  changes  in  the  rate  of  interest  or  temporary  optimism  or  pessimism 
in  the  equity  market.  The  second  is  that  it  implies  that  current  market  values  are 
realisable  values.  The  third  “ error  ” is  that  even  if  the  features  are  not  transient,  such 
as  increased  equity  dividends,  market  values  capitalise  the  feature  and  bring  the 
implication  that  what  is  to  be  received  perhaps  in  perpetuity  is  available  for  immediate 
distribution. 
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TAKEN  BEFORE  THE 

Company  Law  Committee 


TENTH  DAY 

Friday,  6th  January,  1961 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 

Mr.  E.  A.  Bingen  ( Questions  3185  to  3500 
only) 

Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E.  ( Questions 
3370  to  3633  only) 

Mr.  W.  H.  Lawson, 


Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 
T.D.  ( Questions  3185  to  3500  only) 

Mrs.  M.  Naylor 
Mr.  C.  H.  Scott 
Mr.  R.  Smtth 
Mr.  W.  Watson,  C.A. 


C.B.E.,  F.C.A. 

Mr.  P.  E.  Thornton  C Secretary ) 


Mr.  J.  A.  E.  Davies  C Assistant  Secretary) 


Sir  Oscar  Hobson,  Mr.  E.  D.  L.  du  Cann,  M.P.,  Mr.  G.  H.  Fletcher, 
Mr.  O.  P.  Stutchbury  and  Mr.  W.  G.  N.  Miller  called  and  examined 


3185.  Chairman:  We  are  very  much 
obliged  to  you,  gentlemen,  for  coming  here 
to  help  us,  and  for  the  paper  you  have 
contributed  on  the  subject  of  Unit  Trusts. 
To  keep  our  records  in  order,  may  I just 
see  that  we  have  got  your  identities  correct. 
You,  Sir  Oscar  Hobson,  as  I understand, 
are  Chairman  of  the  Association  of  Unit 
Trust  Managers  and  Mr.  du  Cann,  Mr. 
Fletcher  and  Mr.  Stutchbury  are  members 
of  the  Association;  and  Mr.  Miller  is  here 

as  secretary  of  the  Association? Sir 

Oscar  Hobson : Yes. 

3186.  Now  your  Association  includes, 
as  I understand  it,  the  managers  of  all 
authorised  unit  trust  schemes  as  defined 
in  section  26  of  the  Prevention  of  Fraud 
(Investments)  Act,  1958,  with  the  excep- 
tion of  managers  associated  with  the 
Municipal  & General  Securities  Co.  Ltd. ; 
and  it  also  appears — measuring  the 
strength  of  your  Association  by  reference 
to  funds  invested — that  the  Unit  Trusts 
managed  by  members  of  your  Association 
represent  more  than  90  per  cent,  of  the 
total  sum  so  invested;  that  is  what  you 

put  it  at  in  your  memorandum. That 

is  correct. 


3187.  Now,  I gather  that  it  is  your 

view  that  the  unit  trust  as  at  present 
understood — that  is,  the  tripartite  scheme 
with  trustee,  manager,  and  investing 
member  of  the  public — is  an  institution 
which  should  be  retained? Yes. 

3188.  You  regard  it  as  a satisfactory 
method  of  providing  opportunities  for 

investment  to  small  investors? Yes. 

We  regard  the  set-up,  particularly  when 
the  trustee  is  a bank  or  a first-rate 
insurance  company,  as  having  the  confi- 
dence of  the  small  investor,  and  in  view 
of  the  fact  that  it  has  had  a 20  to  30  years’ 
record,  we  regard  it  as  a system  which 
ought  to  be  retained,  rather  than  replaced 
by  the  American  system  of  investment 
companies,  that  is  to  say  open-ended 
trusts  run  by  companies. 

3189.  And  while  you  think  that  this 
kind  of  scheme  should  be  retained,  you 
are  not  wholly  satisfied  with  the  legislation 
under  which  these  schemes  have  to  be 

operated  at  present,  I gather? We  do 

not  think  they  should  be  governed  by  an 
Act  in  which  the  word  “ fraud  ” appears 
prominently. 


657 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


6th  January,  1961]  sir  oscar  hobson,  mr.  e.  d.  l.  du  cann,  m.p.,  [Continued 

MR.  G.  H.  FLETCHER,  MR.  O.  P.  STUTCHBURY  AND  MR.  W.  G.  N.  MILLER 


3190.  I appreciate  the  point  that  in  a 
sense  unit  trusts  were  put  undeservedly 
into  rather  bad  company,  but  subject  to 
that,  which  is  really  a matter  of  legislative 
arrangement,  are  there  any  other  com- 
plaints you  have  to  make  about  the  statu- 
tory regulations?  Your  memorandum 
does  indicate  that  you  think  that  this 

legislation  ought  to  be  modified. Yes. 

We  would  like  greater  freedom.  We  are 
not  too  comfortable  about  the  regulation 
carried  on  by  the  Board  of  Trade,  which 
does  seem  rather  sluggish ; it  does  not  move 
at  all  quickly.  It  is  quite  right,  however, 
that  we  should  be  subject  to  rather  more 
precise  and  meticulous  regulation  than 
other  forms  of  investment.  We  are  con- 
cerned very  largely  with  small  investors 
and  we  do  recognise  that  on  that  account 
it  is  quite  right  that  we  should  be  rather 
more  strictly  regulated  than,  say,  invest- 
ment trust  companies  or  other  forms  of 
investment. 

3191.  Yes.  You  have  made  a series  of 
references  to  the  legislation  and  the  way 
in  which  it  is  operated  in  your  memoran- 
dum, and  you  say  quite  clearly  that  you 
regard  the  present  law  as  inadequate.  On 
the  other  hand,  you  say  that  in  your  view 
statutory  control  should  not  be  diminished, 
but  you  say,  added  to  that,  that  you 
deprecate  day-to-day  control  by  the 
Board  of  Trade  of  the  business  operations 

of  your  unit  trusts? Yes.  I think  it 

would  be  impossible  for  them  to  be  regu- 
lated from  day  to  day;  it  is  quite  an 
intricate  business;  there  are  a lot  of 
technicalities;  and  of  course  the  managers 
are  bound,  under  the  trust  deeds,  to  buy 
back  units  from  the  unit  holders  day  by 
day  and  to  fix  the  prices,  in  accordance 
with  the  Board  of  Trade  regulations,  at 
which  they  do  buy  units  back. 

3192.  Then  would  your  position  be 
fairly  put  like  this:  you  recognise  the 
necessity  for  legislation  on  the  general 
principles  to  be  observed  by  all  unit  trusts, 
but,  subject  to  that,  within  the  framework 
of  these  general  principles,  you  think  the 
trusts  should  be  left  to  manage  their  own 
affairs  to  a greater  extent  than  is  the  case 

at  present? Well  the  regulation  goes 

pretty  far  now,  the  Board  of  Trade  regu- 
late the  calculation  of  the  yield  of  our 
units  which  we  quote  daily  in  the  news- 


papers; I think  we  are  satisfied  with  that, 
although  such  regulation  does  not  apply 
as  far  as  I know  to  any  other  form  of 
investment.  But  we  do  not  want  any 
more  day-to-day  regulation  imposed  on 
us;  and  I think  I may  say  that  this  is  so 
particularly  since  the  formation  of  the 
Association  which  my  colleagues  and  I 
represent  here,  because  we  are  watching 
very  carefully  the  conduct  of  our  members, 
and  we  have  made  certain  representations 
to  certain  members.  I am  a newcomer  to 
this  business,  and  I have  been  impressed 
by  the  keenness  of  the  members  of  the 
Association  to  behave  as  ethically  as 
possible  towards  the  investing  public. 

3193.  What  we  really  want  from  your 
Association  is  this.  This  Committee  has 
been  set  up  to  look  into  (amongst  other 
things)  unit  trusts,  and  to  recommend 
any  alterations  in  the  law  which  may  be 
desirable.  What  we  want  from  you  is  a 
statement  of  the  objections  you  have  to 
the  legislation  as  it  now  stands  and  any 
complaints  you  have  as  to  the  way  in 
which  that  legislation  is  administered  by 
the  Board  of  Trade.  We  have  got  to  come 
down  to  the  particular  in  the  end,  although 
I do  not  think  it  would  be  for  this  Com- 
mittee actually  to  settle  the  language  of 
any  new  regulation  or  new  legislation. 

No,  I quite  understand.  My  three 

colleagues  here  have  spent  part  of  their 
lives  in  administering  unit  trusts,  and  I 
think  Mr.  du  Cann,  for  example,  would 
be  better  able  to  speak  to  this  particular 
point,  as  to  the  exact  area  of  regulation 
which  we  think  is  needed,  than  I am. 

3194.  Could  you  just  summarise  it? 

Mr.  du  Cann : I think  so.  I think  you 

put  it  very  well  in  your  summary  to  Sir 
Oscar.  I think  that  is  exactly  the  situation 
that  we  should  like  to  see.  There  is  no 
criticism  of  individuals  in  the  Board  of 
Trade  in  the  very  least;  we  simply  feel 
that  as  the  legislation  is  currently  designed 
an  enforced  responsibility  is  placed  on 
individuals  in  the  Board  of  Trade,  because 
they  have  at  the  moment  an  obligation  to 
regulate  every  matter  in  connection  with 
the  administration  of  unit  trusts,  and  they 
cannot,  of  course,  be  anything  like  so 
familiar  with  the  details  of  the  day-to-day 
operations  as  those  of  us  who  are  engaged 
in  unit  trust  management  and  trusteeship ; 
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and,  because  of  the  present  legal  frame- 
work, a somewhat  embarrassing  and  diffi- 
cult situation  has  arisen,  both  from  the 
point  of  view  of  the  Board  of  Trade  on 
the  one  hand  and  of  the  trustees  and 
managers  on  the  other  hand.  For 
example,  to  be  specific,  there  have  been 
occasions  when  the  wrong  things  have 
been  controlled,  and  there  have  been  other 
occasions  when  things  which  we  think 
should  have  been  controlled  have  not  been 
controlled.  I could  give  you  examples  of 
that,  if  you  wish.  We  feel  that  it  is 
probably  right  that  the  Board  of  Trade 
should  have  authority  to  control  what  you 
might  call  the  principle  of  unit  trust 
management,  and  thereafter  the  trustees 
and  managers  together  should  be  given  an 
opportunity  to  get  on  with  the  job,  and  to 
get  on  with  the  job  in  circumstances  which 
are  bound  to  change.  A particular 
example  of  the  sort  of  embarrassment 
which  has  arisen  relates,  for  example,  to 
the  question  of  the  Board  of  Trade 
accounts.  The  Board  of  Trade  takes 
power  to  regulate  the  form  of  account 
which  is  sent  out  to  the  unit  holders  from 
time  to  time,  and  those  accounts  are  at 
present  thoroughly  misleading,  and  we 
think  could  be  very  much  improved. 
Although  we  have  last  year’s  Finance  Act 
which  changes  the  basis  of  unit  trust 
distribution,  we  are  still  tied  at  this 
moment  to  an  outmoded  formula  by 
which  we  have  to  calculate  yields.  There 
are  examples  of  that  sort  which  arise  from 
a changing  situation,  and  we  think  that 
control  of  matters  of  that  kind  can  quite 
properly  be  left  to  us.  We  are  very 
conscious  of  our  responsibilities  in  these 
matters,  because  we  are,  after  all,  dealing 
with  new  investors  and  we  are  very 
anxious  to  see  that  they  get  all  the  proper 
information  to  which  they  are  entitled. 
And  we  are  anxious  to  see  that  future 
legislation  protects  these  investors.  But 
we  think  that  this  present  control  is  not 
• satisfactory  and  that  it  works  very  badly 
in  practice. 

3195.  So  perhaps,  broadly  speaking, 
what  is  wanted  is  something  on  the  lines 
of  what  you  do  suggest  in  your  memo- 
randum, that  is  to  say  that  certain  general 
principles  should  be  laid  down  either  in 
the  body  of  a new  Act  or  in  a Schedule; 
and  that  provision  should  be  made  for  a 


model  trust  deed,  which  might  also  be 
scheduled  to  the  Act,  which  would  be 
accepted  by  the  Board  of  Trade  as  em- 
bodying the  essential  principles;  and  that, 
so  far  as  possible,  within  those  general 
principles  embodied  in  the  model  trust 
deed,  each  unit  trust  should  manage  its 

own  affairs? 1 think  that  would  suit 

us  precisely,  yes.  I think  that  would  be  a 
very  satisfactory  situation  from  every- 
body’s point  of  view,  not  least  from  the 
point  of  view  of  the  Board  of  Trade. 

3196.  Yes.  Of  course,  the  difficulty  is 
to  distinguish  between  what  is  to  be 
regarded  as  a basic  principle  and  what  is 
to  be  regarded  as  a matter  of  current 

management? 1 think  there  may  be 

certain  marginal  matters  as  to  which  it 
may  be  difficult  to  decide  whether  they  are 
matters  of  principle  or  matters  of  detail, 
but  I think  in  general  we  are  quite  clear 
about  the  main  points  of  principle  and 
about  their  formulation. 

3197.  Well,  perhaps  we  could  come 
back  to  that  a little  later  on.  Now,  there 
are  one  or  two  further  points  that  I would 
like  to  ask  you  about  in  relation  to  what 
have  been  called  “ mutual  funds  ” to 
distinguish  them  from  the  unit  trusts. 
Now,  you  would  say  that  the  present 
concept  of  the  unit  trust  should  be  re- 
tained. When  one  considers  that  view  in 
relation  to  the  mutual  fund  system,  do 
you  mean  that  you  would  oppose  the 
setting  up  in  this  country  of  mutual  fund 

companies? 1 think  the  point  is  that 

we  feel  that  the  safeguards  for  the  investor 
inherent  in  trusteeship  are  something 
which  is  fundamental,  so  to  speak,  from 
the  point  of  view  of  the  protection  of  the 
investor,  and  we  therefore  prefer  the 
present  system  here. 

3198.  Of  course,  that  rather  depends  on 
how  the  mutual  fund  is  constituted;  I do 
not  know  if  you  could  help  me  about 
that.  Is  it  simply  what  is  called  rather 
loosely  an  investment  trust  company — an 
ordinary  limited  company  carrying  on  the 
business  of  managing  investments — the 
place  of  the  unit  holders  being  taken  by 
shareholders;  and  the  mutual  fund  makes 
a market  in  its  shares  by  a system  of 
buying-in  and  re-issuing  its  shares,  I 
suppose?  Is  that  what  is  contemplated? 
That  is  broadly  what  happens  in  the 
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United  States,  but  there  are,  of  course, 
two  types  of  open  end  mutual  fund  in  the 
United  States  besides  the  ordinary  ortho- 
dox  closed-end  funds.  The  open-ended 
funds  are  of  two  sorts.  The  vast  majority 
of  them  are  companies,  but  a number  of 
the  older  ones  are  trusts  of  the  kind  which 
operate  in  this  country. 

3199.  Then  in  the  case  of  the  first  type, 

where  vou  have  a shareholder  instead  of  a 
unit  holder,  the  position  is  that  there  is  no 
trust  fund? There  is  no  trust  fund,  no. 

3200.  There  is  simply  the  paid-up 
capital  and  there  are  the  assets  of  the 

business  of  carrying  on  investment? 

Yes.  There  is  no  trust  fund  in  the  United 
Kingdom  unit  trust  sense. 

Sir  Oscar  Hobson : I think  some  of  them 
have  custodian  trustees  who  look  after 
the  securities,  but  who  have  no  concern 
with  the  management  of  the  fund. 

3201 . The  next  point  is  that,  where  the 
mutual  fund  is  of  the  kind  we  have  just 
been  discussing,  the  shareholders  get 
something  which  is  quite  different  from 
their  interest  in  the  trust  fund  under  a 

unit  trust  scheme? Mr.  du  Cam:  I 

am  not  quite  sure  that  they  get  something 
which  is  quite  different,  because  the  point 
is  that  the  prices  of  the  company’s  shares 
are  calculated  daily  in  strict  relationship 
to  the  asset  value. 

3202.  Yes,  but  under  a unit  trust  the 

unit  holder  is  told  that  his  unit  is  repre- 
sented by  underlying  assets  in  the  hands 
of  the  trustee,  and  those  assets  cannot  be 
touched  by  anyone  except  the  trustee  and 
the  manager  carrying  on  the  trust  in 
accordance  with  the  terms  of  their  trust 
deed? That  is  correct,  yes. 

3203.  But  the  holder  of  shares  in  a 

mutual  fund  is  simply  a shareholder.  All 
he  has  to  look  to  is  the  net  assets  of  the 
company  remaining  after  discharging  all 
the  liabilities? That  is  correct,  yes. 

3204.  So  the  two  things  are  radically 

different  in  that  respect? Certainly. 

3205.  But  as  against  that,  the  share- 
holder in  a mutual  fund  has  a right  com- 
parable to  that  of  the  unit  holder  in  a 
unit  trust  in  that  he  can  demand  the 
rurchase  of  his  shares  by  the  company? 
— Yes. 


3206.  And,  of  course,  that  would  cut 

across  the  ordinary  company  law? 

Yes,  it  would;  and  we  think  that  it  suffers 
from  one  fundamental  defect,  that  is,  that 
the  trustee  in  the  United  States  acts  simply 
as  a custodian;  he  has  no  regulatory 
authority. 

3207.  We  have  dealt  with  the  first  kind, 

which  is  similar  to  an  investment  trust 
company  but  where  the  shareholders  are 
given  a special  right  to  be  bought  out  at  a 
price  representing  an  aliquot  share  of  the 
net  assets  in  hand? Yes. 

3208.  Do  you  see  any  objection  to 
having  an  investment  trust  company  with 
a provision  giving  the  shareholder  the 
right  to  sell  his  shares  to  the  company? 
1 do  not  see  any  objection  in  prin- 
ciple, no,  but  I think  it  would  be  very 
difficult  to  arrange  in  the  United  Kingdom 
under  the  existing  company  legislation. 

3209.  And  you,  on  the  whole,  prefer 

your  type  of  scheme,  do  you? We  do, 

Sir,  yes. 

3210.  Now,  the  other  kind  of  mutual 

fund,  I gather,  is  one  in  which  there  is 
segregation  of  the  subscriptions  of  sub- 
scribers in  the  hands  of  a trustee  ? Yes. 

The  second  type  of  mutual  fund  more 
closely  corresponds  to  unit  trusts  as  we 
know  them  in  the  United  Kingdom. 

3211.  The  position  is  that  you  have  got 
in  effect  a unit,  trust  of  the  kind  recognised 
in  the  United  Kingdom,  if  you  have  got 

a trustee  who  holds  the  fund? Yes, 

but  the  trustee’s  position  in  the  case  of 
these  trusts  in  the  United  States  is  not  as 
strong  as  the  position  of  the  trustee  in  the 
United  Kingdom. 

3212.  The  trustee  is  an  independent 

entity  there,  I suppose? It  is  an  inde- 

pendent entity,  but  again  its  functions  are 
much  more  those  of  a custodian  than  a 
trustee  with  regulatory  powers. 

3213.  Mrs.  Naylor:  Could  the  trustee 
in  the  United  States  get  rid  of  the  manage- 
ment of  the  company?— — I do  not  think 
so.  I do  not  know  of  any  cases  where 
that  obtains,  and  of  course  the  majority 
of  the  second  type  of  open-end  mutual 
fund  are  the  older  ones.  It  has  not  been 
the  practice  in  recent  years  in  the  United 
States  to  establish  trusts  as  opposed  to 
companies. 
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3214.  Mr.  Brown\  The  shareholders  of 
the  company  type  of  mutual  fund  have 
power  to  remove  the  directors  and  the 

management? 1 am  not  sure  about 

that. 

Mr.  Miller:  The  shareholders  of  the 
fund  have  a say  in  the  election  of  directors 
and  must  approve  certain  contracts  which 
are  made  between  the  management  of  the 
company  and  their  investment  advisers. 

3215.  So  there  are  not  just  directors 

of  the  company,  there  are  also  invest- 
ment advisers? Most  funds  have  in- 

vestment advisers  and  it  is  the  contract 
between  the  board  of  directors  and  these 
advisers  which  must  be  approved  annually 
by  the  stockholders. 

3216.  Chairman : One  vital  point  of 
distinction  seems  to  me  to  be  whether  the 
fund,  which  the  shareholders  correspond- 
ing to  the  unit  holders  look  to,  is  a 
segregated  fund  held  for  the  purpose  of 
satisfying  their  claim  and  not  liable  for 

the  debts  of  the  managing  company? 

Mr.  du  Cann:  I think  that  is  absolutely 
right.  Sir. 

3217.  That  is  the  vital  distinction,  and 
you  say  that  in  this  kind  of  mutual 
fund  there  is  segregation  of  that  sort? 
—So  I understand,  yes. 

3218.  Then  you  attach  great  importance 

to  the  feature  of  the  unit  trust  system  that 
all  the  assets  in  the  fund  must  be  vested 
in  a trustee? We  do,  Sir. 

3219.  Is  there  any  other  advantage  in 
that  beyond  the  protection  it  gives  against 
misappropriation  of  the  funds?  What 
other  protection  is  given  by  having  a 

trustee? Well,  the  fundamental  point 

is  as  you  have  said,  Sir,  that  the  assets  of 
the  trust  are  held  in  safe  custody;  but  it 
goes  a great  deal  further  than  that, 
because  the  trustee,  at  present,  has  the 
responsibility  of  supervising  all  the  opera- 
tions of  the  unit  trust.  We  also  think 
that  to  be  important.  We  further  think 
that  it  would  be  right  that  the  trustee 
should  have  stronger  powers  to  act  as 
appropriate. 

3220.  You  do  say  in  your  summary  of 
recommendations,  paragraph  44  (d)  of 
your  memorandum,  that  your  proposed 
new  Act  should  include  provision  to 


ensure  that  the  trustee  is  completely 
independent  of  the  manager,  that  his 
powers  are  strong  and  well  defined,  and 
that  he  is  not  able  to  opt  out  of  any  of 
his  responsibilities.  His  powers  are  to  be 
strong,  but  what  are  his  powers  to  be: 

that  is  really  what  I am  asking  you  ? 

Sir  Oscar  Hobson:  In  most  trusts,  if  not 
all,  a change  in  the  list  of  investments  to 
be  held  by  the  trust  has  to  be  sanctioned 
by  the  trustee,  so  that  the  managers  would 
not  be  able  to  slip  in  a poor  type  of 
investment  without  the  consent  of  the 
trustee. 

3221.  You  say  that  is  the  case.  Is  it 
universally  the  case  so  far  as  the  unit  trusts 

in  your  Association  are  concerned? 

Mr.  du  Cann:  No,  it  is  not  universal. 

Sir  Oscar  Hobson:  In  the  trusts  with 
which  I am  concerned,  it  is.  The  trustee 
has  to  give  its  permission  in  the  case  of 
any  change  in  the  list  of  investments. 

3222.  The  unit  trusts  have  a published 
portfolio  of  investments,  I suppose?- — — 
Yes.  They  always  start  off  like  this:  if 
they  make  a public  offer,  they  advertise 
a portfolio  of  investments  within  which 
they  have  to  invest,  but  sometimes,  and 
quite  frequently,  trusts  may  wish  to 
extend  the  portfolio  to  include  investments 
which  are  not  in  the  original  list,  and  in 
that  case — certainly  in  our  case — the  bank, 
which  is  the  trustee,  has  to  give  its 
permission. 

3223.  There  is  that  case,  then,  where 
there  is  a portfolio  of  investments  speci- 
fying the  classes  of  investments  which  can 
be  held  and  the  maximum  proportion  of 

any  one  security  which  can  be  held? 

It  specifies  the  individual  companies. 

3224.  Not  just  the  categories  of  shares? 
No. 

3225.  Then  you  say:  “ One  of  the  func- 
tions of  the  trustee  would  be  to  refuse  an 
investment  which  did  not  fall  within  the 

portfolio”,  do  you  not? Under  the 

trust  deed,  the  original  list  can  be  extended 
if  the  managers  want  to  invest  in  other 
desirable  securities,  but  in  that  case  the 
trustee  has  to  give  his  consent. 

3226.  Yes,  I quite  follow  that.  If  the 
managers  propose  to  invest  outside  the 
portfolio  which  they  have  gone  to  the 
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public  on,  then  they  must  obtain  the 
sanction  of  the  trustee? Yes. 

3227.  But  I was  thinking  of  transac- 
tions within  the  portfolio?— — Oh,  no, 
they  have  no  concern  with  investments 
inside  the  portfolio;  they  have  nothing  at 
all  to  do  with  investment  of  the  funds 
unless  the  managers  wish  to  go  outside 
the  portfolio;  then  they  have  to  give  their 
consent  to  the  addition. 

3228.  Yes,  and  you  say  that  the  port- 

folio probably  particularises  the  permitted 
investment  so  far  as  actually  to  name  the 
companies? Yes. 

3229.  Supposing  one  of  these  com- 
panies, although  a very  flourishing  con- 
cern, met  with  reverses  so  that  at  the 
moment  when  the  manager  proposed  to 
buy  some  ordinary  shares  of  this  company 
there  was  a Receiver  in  on  behalf  of  the 
debenture  holders,  would  the  trustee  have 
power  to  say:  “ No,  we  cannot  allow 

this  ” ? As  far  as  I know,  they  could 

not  go  to  the  manager  and  say  “ You 
must  sell  these  shares  ”. 

3230.  Could  they  say  " You  are  not  to 
put  these  shares  on  us — you  are  not  to 

buy  them”? 1 would  not  like  to 

answer  that  positively,  but  I would  not 
have  thought  so. 

Mr.  Fletcher : In  our  case  they  would. 
They  have  a complete  veto  of  any  change 
within  the  portfolio.  The  scheme  must 
receive  the  approval  of  the  trustees. 

3231.  And  in  your  case  is  your  portfolio 
a list  of  investments  authorised  by  name 

of  company? Yes,  actually  named 

securities. 

3232.  And  even  so,  you  say  that  in 

your  case  the  trustees  can  veto  investments 
in  securities  specifically  mentioned  in  the 
portfolio  ? Y es,  a complete  veto. 

3233.  Without  assigning  any  reason? 

Yes.  Changes  of  investments  within 

the  portfolio  can  only  be  made  with  the 
approval  of  the  trustee  who  can  withhold 
approval  without  assigning  any  reason. 

3234.  I think  this  Committee  would 
like  to  know  which  of  your  constituent 
trusts  gives  a general  form  of  veto  to  the 

*ustee  and  which  of  them  merely  gives  the 

*ustee  power  to  prevent  the  manager  from 

ivesting  outside  the  portfolio.  The  first 

f these  two  powers  would  be  enormously 


important  for  the  protection  of  the  unit- 
holder.  The  second  of  them  would  be 
almost  a ministerial  act  because  the 
manager  would  be  committing  a breach 
of  trust  in  transferring  outside  the  port- 
folio?  There  is  the  case  where  the 

trustees  contract  out  of  any  responsibility 
in  regard  to  investment  changes.  It  is  a 
matter  for  the  trustees  who  undertake 
the  task  to  lay  down  how  far  they  wish 
to  go. 

3235.  I have  known  certain  great  insti- 
tutions who  act  as  trustees,  and  they  are 
always  most  keen  to  have  a clause  put  in 
saying  that  the  trustees  are  not  to  be 
responsible  for  anything,  but  they  are 
equally  very  keen  on  saying  that  the 

trustees  shall  receive  remuneration? 

Sir  Oscar  Hobson:  We  can,  if  you  like, 
supply  the  Committee  with  an  analysis  of 
the  trust  deeds  covering  this  particular 
point.  That,  I take  it,  is  what  you  would 
like  to  have  ? 

Chairman:  Yes,  and  I would  like  to 
know  how  far  your  constituent  members 
would  be  prepared  to  give  the  trustee 
wide  powers.* 

3236.  Mr.  Mackinnon:  In  the  case  of 
this  trustee  who  is  not  allowed  to  inter- 
vene, is  he  in  practice  anything  more  than 
just  a custodian  who  holds  the  securities, 
because  one  of  your  fundamental  argu- 
ments against  the  American  system  is  that 
under  the  American  system  there  is  no 
controlling  trustee  who  can  control  the 

investments? Mr.  Stutchbury:  First 

of  all,  in  a fund  such  as  we  have,  where 
the  trustees  have  only  limited  control  over 
investment,  the  kind  of  thing  they  watch 
is  whether  the  managers  are  buying  cum 
dividend  and  selling  ex  dividend.  But,  of 
course,  apart  from  this  investment  func- 
tion, one  of  the  prime  functions  they  have 
is  in  regard  to  the  expansion  and  con- 
traction of  the  fund.  It  is  absolutely  vital 
that  when  the  fund  expands,  exactly  the 
right  amount  of  money  is  put  in  in  order 
to  create  the  new  units,  and  similarly 
when  the  fund  contracts  it  is  essential  that 
the  managers  get  paid  no  more  than  they 
are  entitled  to  under  the  strict  terms  of  the 
trust  deed  on  the  sale  of  investments. 

* A supplementary  note,  submitted  by  the 
Association  in  response  to  this  question,  is 
printed  in  Appendix  XXVIII,  page  723. 
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And  this  is  the  kind  of  thing  which  the 
trustees  have  to  look  after;  it  is  something 
which  could  never  be  done  unless  they 
were  there ; and  as  between  the  unit  holders 
who  are  coming  in  and  the  existing  unit 
holders,  it  is  most  important  that  someone 
should  have  that  function. 

3237.  Chairman : Calculating  the  value 
of  the  underlying  securities  from  day  to 
day  compared  with  the  number  of  units 

in  issue? It  is  more  or  less  that,  but  the 

situation  is  different  where  the  fund  is 
expanding  from  what  it  is  where  the  fund 
is  contracting,  because  when  the  fund  is 
expanding,  when  you  are  creating  new 
units,  you  put  in  the  amount  of  money 
required  to  buy  another  lot  of  securities 
to  make  the  fund  of  the  same  strength 
after  the  expansion  as  it  was  before  it. 
And  similarly,  when  the  fund  is  contract- 
ing, the  price  that  whoever  has  the  units 
that  are  being  cancelled  gets  paid  must  be 
precisely  the  right  price  for  the  securities 
that  have  got  to  be  sold.  This  is  a 
function  in  which  the  managers  are  often 
personally  closely  interested  because  they 
are  often  the  people  who  own  the  units 
which  are  being  cancelled  and  so  they 
have  an  interest  in  seeing  that  they  are 
paid  as  much  as  possible  for  them.  And 
similarly,  when  the  fund  is  expanding, 
units  are  sometimes  issued  to  them  and 
they  have  a personal  advantage  in  seeing 
that  they  pay  as  little  as  possible  for  the 
units.  It  is  most  important  that  your 
trustee  should  be  there  to  check  on  all  the 
calculations,  to  see  that  the  prices  of  the 
underlying  securities  have  been  correctly 
ascertained  and  that  the  whole  job  is 
being  done  properly.  So  that  it  is  not 
only  on  the  investment  function  that 
trustees  have  an  important  part  to  play. 

3238.  So  in  some  cases  the  trustees  have 

the  power  to  veto  an  investment  outside 
the  permitted  portfolio? Yes. 

3239.  And  in  other  cases  they  have  a 
general  power  of  veto,  so  that  they  can 
refuse  to  accept  shares,  although  they  are 
within  the  limits  of  the  portfolio,  because 
they  do  not  think  that  at  a particular 
period  it  would  be  a good  thing  to  do  ? 
Yes. 

3240.  Then  there  is  this  third  function 
of  verifying  the  figures  on  expansion  or 
contraction  of  the  fund  and  seeing  that 


the  units  are  paid  out  at  the  correct  rate? 

And  I would  interject  a fourth  one, 

before  the  third  one,  and  that  is  that  they 
must  be  careful  to  see  that  the  underlying 
securities  are  not  always  bought  cum  divi- 
dend and  always  sold  ex  dividend, 
because  that  is  a way  to  push  up  the 
distribution. 

3241.  Is  this  important  function  reflec- 
ted in  any  clause  in  the  ordinary  trust 

deed  ? Very  much  so.  It  is  one  of  the 

things  which  quite  properly  the  Board  of 
Trade  have  been  very  carefiil  about  in  the 
past. 

3242.  So  the  trustee  has  this  very  active 

duty? Yes. 

Mr.  du  Cann : In  discussing  these  several 
individual  points,  of  which  we  have  now 
got  four,  this  list  is  by  no  means  exhaus- 
tive; there  are  many  other  things  which 
the  trustee  does  which  are  of  similar 
importance. 

3243.  Well,  what  are  they? For 

example,  the  trustee  stands  possessed  of 
all  the  income  of  the  trust,  and  he  has 
responsibility  for  its  distribution  to  the 
unit  holders;  that  is  a particularly  impor- 
tant function  which  the  trustee  has. 

3244.  Mrs.  Naylor : And  he  can  remove 

the  management  of  the  company  ? Mr. 

Fletcher : Yes,  he  can  do  that;  and  he  must 
approve  the  appointment  of  the  auditors. 

Mr.  du  Cann : Then  he  is  also  responsible 
for  maintaining  the  register  of  unit 
holders. 

3245.  Chairman : That  is  he  performs 

the  functions  of  a registrar.  He  keeps  a 
register  of  the  unit  holders,  transfers  in 
and  out,  and  that  sort  of  thing? Yes. 

Mr.  Stutchbury:  He  has  the  specific 
obligation  to  see  that  no  certificate  is 
issued  unless  the  deposited  property  is  in 
his  own  hands  before  it  is  issued. 

3246.  Then  I have  a note,  and  it  appears 
from  your  memorandum,  that  the  trustee 
is  charged  with  a duty  as  to  the  form  of 

advertisements  sent  out  ? Mr.  du  Cann ; 

Yes.  That  is  another  important  function. 
The  list  of  the  trustee’s  responsibilities  is 
very  long. 

3247.  So  he  is  an  active  watchdog;  he 
does  not  merely  go  to  sleep  at  the  back 
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of  his  kennel  and  come  out  periodically 

to  take  a bone? Well,  he  certainly 

comes  out  periodically  for  a bone ! 

Sir  Oscar  Hobson:  But  some  of  them 
are  more  active  than  others. 

3248.  Mr.  Brown:  Regarding  the  refer- 
ence here  to  trustees  opting  out  of  their 
responsibility,  is  it  clear  that  that  is  so  at 
the  time  the  trust  is  set  up,  or  is  it 
suggested  that  this  becomes  clear  at  a 

later  date? Mr.  Stutchbury:  Well,  Sir, 

I have  got  here — it  is  something  which  the 
Board  of  Trade  never  worried  about  in 
the  past — a perfectly  normal  trust  deed, 
and  clause  32  of  it  says:  “ In  addition  to 
all  indemnities  powers  and  privileges 
granted  by  law  to  trustees  and  by  way  of 
supplement  thereto  IT  IS  HEREBY 
EXPRESSLY  DECLARED  as  follows” 
— and  then  there  are  set  out  several  things 
that  the  trustees  are  not  responsible  for: 
for  example: — “ (d)  The  trustees  shall  not 
be  responsible  for  any  misconduct  mistake 
oversight  error  of  judgment  forgetfulness 
or  want  of  prudence  on  the  part  of  any 
attorney  banker  lawyer  agent  or  other 
person  appointed  by  them  or  bound  to 
supervise  the  proceedings  of  any  such 
appointee.”.  Why  on  earth  should  they 
not  be  responsible  for  that  ? These  are  all 
standard  form,  and  in  the  past  they  have 
always  got  away  with  it;  so  they  get  away 
with  it  today. 

3249.  Chairman:  We  have  dealt  with 
the  various  powers  which  are  commonly 
conferred  on  the  trustee  by  unit  trust 
documents,  but  could  you  say  how  far 
you  would  accept  these  duties  of  a trustee 
as  involving  basic  general  principles,  so 
that  they  might  be  laid  down  by  any  new 
legislation  as  matters  with  which  the  trus- 
tee must  conform?  In  other  words, 
would  you  set  it  out  in  the  model  trust 
deed  which  you  propose  should  be 

scheduled  to  the  Act? Sir  Oscar 

Hobson : Yes,  indeed. 

3250.  Then  the  next  point  is  this. 
Comparisons  have  often  been  made 
between  the  unit  trust  system  and  the 
limited  company — contrasting  the  position 
of  the  unit  holder  in  a unit  trust  with  the 
position  of  a shareholder  in  an  investment 
trust  company,  and  also  comparing  the 
position  of  the  directors  of  the  company 
and  the  managers  of  the  unit  trust.  You 


rightly  say  in  your  memorandum  that 
unit  trusts  are  not  companies;  they  are 
trusts.  Various  things,  of  course,  flow 
from  that.  It  means  that,  subject  to  the 
Prevention  of  Fraud  (Investments)  Act, 
you  can  offer  units  without  a prospectus 
and  without  complying  with  the  provisions 
of  the  Companies  Act? Yes. 

3251.  What  provision  do  you  think 
should  be  put  in  any  regulation  made 
under  new  legislation  to  make  sure  that 
the  subscriber  to  the  units  gets  some 
degree  of  protection  as  regards  disclosure 
of  the  position  of  the  trusts  and  so  on? 

1 should  say  that  was  really  taken 

care  of  by  the  trustee.  If  the  trustee  is  an 
insurance  company  or  a bank  of  high 
reputation,  he  is  not  going  to  become  a 
trustee  unless  he  is  assured  that  the 
managers  are  responsible  people  and  will 
use  skill  and  get  good  advice  in  investing 
their  funds.  The  qualification  now  in  the 
Act  for  the  trustee  does  not  sound  a very 
satisfactory  one.  I think,  roughly  speak- 
ing, he  has  got  to  have  a paid-up  capital 
of  £500,000.  I think  in  all  cases  the 
present  trustees  are  far  above  that  class; 
they  are  mostly  either  one  of  the  big  five 
banks  or  one  of  the  highest  class  of 
insurance  company.  I think  this  is  really 
taken  care  of  if  you  have  that  class  of 
trustee. 

3252.  But  if  yout applied  that  principle 
to  the  ordinary  prospectus,  the  way  of 
the  promoter  would  be  much  less  difficult 
than  it  is  now.  He  could  simply  say  “ I 
have  got  the  Midland  Bank  acting  for 

me.”. But  the  Midland  Bank  has  no 

responsibility  in  that  case. 

3253.  Or  “ Here  is  an  issue  of  deben- 
tures. We  have  only  to  get  some  honest 
concern  to  act  as  trustees  for  the 
debenture  holders.”.  That  would  not  do, 

would  it? If  we  had  a standardised 

form  of  trust  deed  ensuring  that  the 
trustee  could  not  absolve  himself  from 
doing  the  things  that  Mr.  Stutchbury  was 
talking  about,  I should  have  thought  that 
would  take  care  of  it. 

3254.  What  I am  really  getting  at  is 

this.  Would  it  be  right  to  include  in  any 
trust  deed  as  a matter  of  basic  principle 
a statement  of  the  things  of  which  any 
subscriber  should  be  informed  in  any 
literature  sent  to  him  and  before  obtaining 
any  subscription  from  him  ? Certainly. 
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3255.  That  would  be  a provision  em- 

bodying the  minimum  degree  of  disclosure 
which  is  considered  obligatory  on  every 
unit  trust  scheme? Yes. 

3256.  Then,  pursuing  the  comparison 

and  contrast  between  a unit  trust  and  an 
investment  trust  company,  if  one  treats 
the  unit  holders  as  being  in  the  position 
of  shareholders,  treating  them  as  if  they 
were  the  same,  do  you  think  the  unit 
holders  ought  to  be  given,  by  analogy  with 
the  case  of  the  shareholder,  powers  to 
remove  the  trustee  or  to  remove  the 
manager? Yes. 

3257.  You  think  the  unit  holder  should 

have  power  to  do  that? Mr.  Stutch- 

bury:  Yes. 

3258.  Of  course,  if  they  were  accorded 
that  power,  you  might  get  some  difficulty 
in  the  interregnum,  so  to  speak.  Suppos- 
ing somebody  gathered  a sufficient 
majority  of  people  to  support  him,  he 
could  insist  on  the  immediate  removal  of 
the  trustee  and  the  managers,  and  then 
you  would  have  the  unit  holders  monarchs 

of  all  they  surveyed? But  the  Court  of 

Chancery  will  never  allow  a trust  to  go 
without  a trustee. 

3259.  But  the  question  is  whether  they 
are  going  to  find  one.  Beyond  that,  do 
you  think  the  unit  holders  should  have 

power  to  intervene  in  that  way? Mr. 

du  Carrn : Yes. 

3260.  So  you  would  agree  that  the 
model  trust  deed  would  have  to  include 
provision  for  defining  the  powers  of  the 
unit  holders  and  the  way  in  which  those 
powers  were  to  be  exercised.  You  would 
have  to  have  provisions  similar  to  those 
in  the  articles  of  association  of  a company 
about  meetings  and  proceedings  and  so 

on. We  all  have  similar  provisions  in 

our  trust  deeds  now.  It  is  quite  standard 
form. 

3261.  You  have  something  like  what  is 
common  form  in  a debenture  trust  deed  ? 
Mr.  Stutchbury : Yes. 

3262.  Enabling  the  rights  of  the  unit 
holders  to  be  varied  by  consent  of  a 

majority? Mr.  du  Cann : Yes.  There 

are  provisions  for  calling  meetings,  the 
method  of  the  proceedings  is  described, 
and  there  are  fairly  far-reaching  powers 


for  the  removal  of  the  manager  by  a 
majority,  etc. 

3263.  Apart  from  the  provisions  in  the 

trust  deed,  there  is  paragraph  7 of  the 
First  Schedule  to  the  Prevention  of  Fraud 
(Investments)  Act,  1958,  under  which  the 
trustee  can  remove  the  manager? Yes. 

3264.  That,  of  course,  is  statutory;  and, 
over  and  above  that,  you  would  give  the 
unit  holders  power  to  dismiss  the  manager 

or  the  trustee? Yes.  I think  we  all 

do,  without  exception. 

Mr.  Fletcher:  In  certain  cases  it  has  got 
to  be  75  per  cent,  of  the  unit  holders,  or 
holders  representing  not  less  than  75  per 
cent,  of  the  units.  It  varies  from  trust  to 
trust,  I think. 

3265.  The  removal  of  the  trustee  might 
create  difficulties,  might  it  not?  A 
power  simply  to  remove  the  trustee  at 
once  on  a resolution  of  the  unit  holders 

might  lead  to  difficulty  ? 1 do  not  think 

power  to  remove  the  trustee  is  commonly 
written  into  trust  deeds.  It  is  the  manager 
whom  the  unit  holders  can  call  upon  to 
resign. 

3266.  I thought  that  you  all  said  a 
moment  ago  that  you  would  be  perfectly 
willing  for  your  trust  deeds  to  contain  a 
provision  under  which  the  unit  holders 
could  dismiss  the  trustee?  I think  that 
might  require  some  consideration  as  to  its 

consequences? Mr.  du  Cann : In  one 

trust  deed,  at  any  rate,  there  is  a provision, 
for  example,  for  a trustee  to  retire  on  the 
appointment  of  a new  trustee,  and  I think 
it  could  be  got  over  in  that  way. 

3267.  There  would  have  to  be  effective 

control  over  the  appointment  of  a succes- 
sor?  Yes. 

3268.  And  that  ought  to  obtain  as 

regards  the  dismissal  of  the  manager? 

Precisely. 

Mr.  Stutchbury:  I think  some  of  the  old 
trust  deeds  have  no  provision  for  meetings 
of  the  unit  holders,  and  one  of  the  difficul- 
ties that  the  manager  who  runs  such  trusts 
has  is  that,  we  are  advised,  he  cannot  at 
this  stage  incorporate  provisions  for 
holding  meetings  of  unit  holders.  If  new 
legislation  were  introduced,  it  might  be 
convenient  to  have  a clause  enabling  the 
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manager  and  the  unit  holders  to  go  to  the 
Court  and  enable  the  old  trust  deed  to  be 
amended.  We  find  ourselves  very  much 
hampered  by  this  in  the  case  of  some  trusts 
which  have  been  running  since  before  the 
war. 

3269.  They  could  contain  retrospective 

provisions  as  to  the  calling  of  meetings. 
I do  not  think  anyone  could  complain 
about  a retrospective  provision  of  that 
character,  because  it  is  purely  for  admini- 
strative convenience? Yes. 

3270.  Then  generally  as  to  control, 
your  position  is  that  you  prefer  legislation 
to  be  confined  to  general  principles,  and 
that  the  day-to-day  control  should  be  left 

to  the  trustee  and  the  manager? Sir 

Oscar  Hobson : Yes,  that  is  so. 

3271.  Now,  can  I just  develop  that  a 
little?  Clearly,  consistently  with  your 
memorandum,  you  would  not  give  the 
Board  of  Trade  by  statute  specific  discre- 
tion on  matters  over  which  it  is  now 
exercising  discretion  de  facto — and  by  that 
I intend  a reference  to  the  admitted  fact 
that  the  Board  of  Trade  has  been  in  the 
habit  of  using  its  regulatory  powers  to 
deal  with  matters  which  really  do  not  fall 
within  the  ambit  of  the  first  Schedule  to 

the  Act? No.  If  those  matters  were 

in  an  agreed  form  of  trust  deed,  the  Board 
of  Trade  would  have  no  reason  for 
intervening  there. 

3272.  Subject  to  not  overburdening  the 

Act  with  too  much  detail,  specific  and 
exhaustive  directions  might  be  given  that 
would  eliminate  the  temptation  of  the 
Board  of  Trade  to  bring  in  matters  not 
covered  by  the  Act? Yes. 

3273.  Now  the  next  point  is  this.  Would 

you  be  in  favour  of  reducing  the  Board  of 
Trade’s  powers  to  certain  specified  matters 
of  general  principle,  leaving  the  operation 
of  the  trust  in  other  respects  to  the  dis- 
cretion of  the  manager,  subject  to  some 
control  by  the  trustee?  I think  we  have 
already  covered  that  point,  have  we  not, 
and  you  have  mentioned  various  matters 
which  you  agree  should  be  treated  as 
matters  of  general  principle? Yes. 

3274.  Then,  having  got  the  general 
principles  with  which  the  Board  of  Trade 
has  to  be  concerned,  one  has  to  consider 


how  these  general  principles  would  be 
implemented,  and  as  to  that  I think  I am 
right  in  saying  that  you  are,  as  indeed  you 
say  in  your  memorandum,  in  favour  of 
having  as  part  of  the  legislation  a model 
trust  deed,  which  would  embody  all  the 
general  principles  and  which  would  also 
deal  with  specific  matters  relating  to  the 
individual  trusts? Yes. 

3275.  Then  the  result  we  hope  from  that 

would  be  that  the  Board  of  Trade  would 
satisfy  itself  that  the  model  contained  all 
the  general  principles,  and  its  function 
then  would  be  confined  to  seeing  that  there 
was  nothing  in  any  proposed  variation  of 
an  individual  clause  which  conflicted  with 
the  general  principles? Yes. 

3276.  And  if  it  did  not  conflict  with  the 
general  principles  themselves,  then  there 
is  no  reason  why  the  Board  of  Trade  should 

seek  to  prevent  its  inclusion? That  is 

so. 

3277.  Then  the  next  point  is  that  it 
would  probably  be  convenient,  I think, 
to  relegate  the  model  trust  deed  to  a 
schedule  which  might  be  altered  from  time 
to  time  by  the  Board  of  Trade  by  a rule- 
making  power  given  to  them  so  that  any 
alteration  in  circumstances  which  called 
for  modification  of  the  provisions  of  the 
model  trust  deed  could  be  dealt  with  by 
Statutory  Order  and  not  by  further  legis- 
lation, which  might  be  difficult  to  get? 
Yes. 

3278.  Then  there  is  this  possibility — I 
do  not  know  how  far  it  could  be  done,  but 
in  some  respects  it  might  be  a most 
satisfactory  provision,  and  that  would  be 
this : the  Act  having  laid  down  the  general 
principles,  should  empower  the  Board  of 
Trade  to  recognise  your  Association,  sub- 
ject to  the  rules  of  your  Association  being 
recast  to  give  effect  to  the  general  prin- 
ciples of  which  we  have  been  talking;  and 
having  recognised  your  Association  and 
approved  its  rules,  it  should  leave  it  to 
your  Association  and  your  constituent 
members  to  manage  their  own  affairs? 

Would  that  be  a convenient  way  ? At 

the  present  moment  the  Association  does 
not  include  all  unit  trusts. 

3279.  No,  I was  coming  to  that. 1 

do  not  think  we  should,  as  an  Association, 
want  to  be  recognised  legally.  I do  not 
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know  about  that.  I think  we  would  like 
rather  to  be  an  Association  of  free  subjects. 

3280.  I did  say  that  if  it  could  be  done, 

it  would  be  quite  a desirable  way  of  doing 
it.  I was  coming  to  the  question  of 
dissentients.  Would  there  be  any  prospect 
of  bringing  everybody  into  your  Asso- 
ciation?  Well,  there  is  certainly  a 

prospect.  There  is  one  group  outside  at 
the  present  moment;  we  are  hoping  to 
get  them  in,  but  I do  not  know  at  all 
whether  we  shall  be  successful. 

3281.  I do  not  want  to  be  misunder- 

stood. I think  it  would  be  quite  clearly 
impossible  in  the  present  circumstances  to 
confine  authorisation  to  your  Association, 
and  say  that  no  non-member  could  be 
recognised? We  do  not  ask  that. 

3282.  But  the  bargaining  is  greatly 

facilitated  if  you  have  one  body  which  can 
speak  for  everybody? Yes. 

3283.  And  the  Board  of  Trade  might 
recognise  the  Association  without  any 

question  of  giving  it  exclusive  rights  ? 

Well,  in  fact,  officials  within  the  Board  of 
Trade  who  are  concerned  with  unit  trust 
managers  do  write  regularly  to  the  Secre- 
tary of  the  Association.  They  may  indeed 
write  also  to  the  group  outside,  but  they 
do  recognise  us  from  the  point  of  view  of 
negotiations. 

3284.  Yes.  Then  on  this  possibility 

which  we  are  discussing — some  form  of 
recognition  of  your  Association  by  the 
Board — I think  probably  as  far  as  one 
could  go  at  the  moment  is  to  suggest  that 
the  Board  of  Trade  could  at  all  events  use 
the  Association  for  the  purpose  of  collec- 
tive bargaining. It  would  be  easier  for 

the  Board  of  Trade  if  all  unit  trusts  were 
members. 

3285.  And  for  that  purpose  some  form 

of  qualified  recognition  of  your  Associa- 
tion might  be  provided  for? Some 

de  facto  recognition. 

3286.  Well,  it  might  be  de  facto  if  you 
could  not  get  it  de  jure.  And  then,  so  far 
as  your  Association  is  concerned,  some 
provision  that  approval  of  the  Association 
and  its  rules  should  leave  the  constituent 
members  free  to  carry  on  their  business 
within  the  fundamental  principles  laid 

down  by  the  Act? And  within  the 

rules  of  the  Association. 


3287.  Yes.  And  unit  trusts  would  have 

to  make  their  terms  with  the  Board  of 
Trade  individually  unless  they  preferred 
to  come  in  under  the  Association  um- 
brella?  Yes. 

3288.  Now,  we  have  been  talking  a lot 
about  the  general  principles  to  be  laid 
down  in  any  Act.  What  do  you  say  as 
regards  the  following  matters  from  the 
point  of  view  of  general  principle:  first,, 
that  managers  should  not  make  a profit  for 
themselves  from  the  transactions  involved 

in  managing  the  portfolio  ? Mr. 

Stutchbury : There  are  two  problems  in- 
volved here — whether  they  make  a profit 
out  of  managing  the  underlying  securities 
and  whether  they  make  a profit  out  of  their 
transactions  in  their  book  of  units.  We 
are  quite  clear  that  the  managers  ought  to 
make  no  profit  out  of  transactions  in  the 
underlying  securities. 

3289.  And  indeed  you  have  made  a 

suggestion  to  that  effect  to  the  Board  of 
Trade,  that  upon  an  appropriated  invest- 
ment being  transferred  to  the  trustee,  the 
price  taken  should  be  the  cost  to  the 
manager  or  the  market  value  at  the  time 
of  vesting  in  the  trust,  whichever  should  be 
the  lower? Yes. 

3290.  That  seems  to  eliminate  any 

element  of  profit  there? Yes. 

3291.  And  you  would  be  content  that 
that  should  go  into  the  model  deed  as  one 

of  the  basic,  general  principles  ? Yes,. 

we  would. 

Mr.  Fletcher : Yes. 

3292.  The  next  thing  is  what  seems  to 

be  called  “ making  a market  ” in  the 
units. Mr.  Stutchbury:  Yes. 

3293 . That  is  to  say,  a unit  holder  comes 

and  demands  withdrawal  of  his  money, 
and  he  is  then  entitled  to  be  paid  off  at 
a price  to  be  calculated  as  prescribed  in 
the  trust  deed.  At  this  point  the  question 
of  the  manager  dealing  in  units  becomes 
relevant,  does  it  not? Yes. 

3294.  As  I understand  the  position,  it 
would  not  be  practicable,  when  anyone 
wanted  to  withdraw  their  units,  to  sell 
small  parcels  of  the  underlying  securities 
or  investments,  and  give  them  the  pro- 
ceeds. In  practice,  therefore,  the  managers 
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would  probably  pay  him  out  themselves? 

Yes.  They  have  got  to  act  as 

principals,  we  fed.  at  some  stage  in  the 
operation,  and  in  fact  we  look  upon  this 
as  being  one  of  the  great  advantages  of 
the  unit  trust  system  over  the  alternative 
system  of  a possible  investment  trust  com- 
pany which  can  buy  and  sell  its  own  shares. 
The  vital  fact  is  the  margin  between  the 
price  at  which  you  sell  your  unit  and  the 
price  at  which  you  buy  it  back.  The  fact 
is  that  an  ordinary  spread  between  the  bid 
price  and  the  offered  price  of  the  under- 
lying securities,  calculated  on  the  Stock 
Exchange  gap  between  bid  and  offer  price, 
probably  comes  to  between  12  and  13 
per  cent,  when  you  have  taken  the  stamp 
duty  and  expenses  into  account.  We  feel 
that  if  an  investment  trust  company  were 
buying  and  sdling  its  own  shares  it  would 
be  very'  difficult  for  it  to  produce  any 
reason  at  all  why  it  should  not  charge  that 
full  margin,  the  point  being  that  they 
would  foe  dealing  with  somebody  else's 
money  when  they  sold  shares  at  less  than 
the  full  offered  price,  and  again  when  they 
bought  back  at  above  the  bid  price. 
However,  when  the  managers  themselves 
are  responsible  for  making  this  market, 
they  are  able  to  close  the  gap  considerably 
because  it  is  their  own  money  they  are 
dealing  with.  Accordingly,  they  can  take 
a view  of  the  market  and  dose  the  gap, 
depending  on  w foetfoer  they  are  selling  more 
units  than  they  are  buying  back  or  vice 
versa.  In  fact,  the  average  spread  of  our 
own  units  is  more  of  the  order  of  6 or  7 
per  cent.,  depending  on  the  market  in  the 
individual  units,  but  it  is  certainly  sub- 
stantially below  what  the  spread  would 
otherwise  be.  We  feel  that  if  an  invest- 
ment trust  company  were  to  make  a 
market  itself  in  its  own  shares,  and  where 
the  unit  trust  acts  purely  as  an  agent  in 
the  sale  and  purchase  of  units,  the  spread 
would  be  larger.  W e feel  that  this  business 
of  the  manager  making  a book  in  units  is 
one  of  the  great  advantages  of  the  unit 
trust  method  of  investment,  because  it 
means  that  there  is  somebody  responsible 
for  marketability  of  units,  whereas  in  the 
investment  trust  company  there  is  no  one 
responsible  for  marketability. 


difficulty  is  that  it  is  a trust,  and  that  the 
manager  has  a fiduciary  duty — he  is  a 
fidudary  agent,  really,  is  he  not?  He  has 
a certain  fiduciary  duty  towards  the  unit 
holder.  One  of  the  rules  in  regard  to  a 
trust  is  that  the  trustee  shall  not  profit  from 
his  trust.  In  a case  like  this  I might  qualify 
that  by  saying,  without  making  full  dis- 
closure of  the  profit  he  is  taking. 1 do 

not  think  any  of  us  would  have  any 
objection  to  having  the  profits  we  were 
making  out  of  these  transactions  as  public 
as  may  be — in  fact,  we  are  obliged  to, 
under  the  existing  form  of  accounts 
required  by  the  Board  of  Trade.  But  this 
service  that  we  give  does  represent  a very 
tangible  benefit  to  the  unit  holder,  because 
it  often  happens  that  when  a fund  is 
expanding  he  will  get  way  above  the  bid 
price  for  the  underlying  securities  for  any 
units  he  sells  to  the  managers.  He  never 
gets  below  the  bid  price. 

3296.  Mr.  Brown:  Is  there  anything  to 
stop  him  getting  less  than  the  bid  price? 

Indeed  there  is.  This  is  one  of  the 

requirements  about  which  the  Board  of 
Trade  are  most  strict  and  one  which  is 
embodied  in  the  rules  of  our  Association, 
as  an  absolute  prohibition.  Similarly, 
there  are  occasions  when  the  fund  is  not 
expanding  and  the  unit  holder  manages 
to  buy  a unit  at  a price  which  is  below 
what  it  would  cost  if  the  fund  were 
expanding. 

3297.  Mr.  Watson : Are  the  profits 
which  the  managers  make  in  the  unit 

dealings  the  subject  of  taxation  ? 

Indeed,  yes.  The  principle  of  the  thing  I 
think  is  fairly  stated  in  the  appendix  to 
our  memorandum,  and  it  is  that  while  you 
have  a fund  for  which  you  are  buying  on 
a market  which  is  not  always  easy — the 
London  Stock  Exchange — the  securities 
are  not  always  there  to  buy  when  you 
want  them.  You  are  not  always  able  to 
sell  when  you  want  to  sell  them.  The 
managers  must  have  some  control  over 
the  way  the  fund  expands  and  contracts, 
and  if  they  are  to  have  control  at  all  they 
must  be  able  to  deal  as  principals  in  their 
own  units. 


3295.  I would  not  dispute  that  probably  3298.  Chairman-.  And  in  so  doing  they 
your  method  of  dealing  with  this  question  may  make  a profit  or  a loss,  I suppose  9 
is  in  the  best  interests  of  the  trust,  but  my  Indeed. 

668 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


6th  January,  1961]  sm  oscar  hobson,  MR.  e.  d.  l.  du  cann,  m.p.,  [ Continued 

MR.  G.  H.  FLETCHER,  MR.  O.  P.  STUTCHBURY  AND  MR.  W.  G.  N.  MILLER 


3299.  Mrs.  Naylor : On  this  question  of 
the  agency/principal  controversy  in  deal- 
ing in  units,  should  one  not  break  it  down 
into  two  parts — dealing  in  units  when  the 
fund  is  expanding,  and  jobbing  in  existing 
units?  Is  there  a distinction  to  be  made 

there? There  is  certainly,  yes.  The 

advantage  of  being  able  to  deal  as 
principal  when  the  fund  is  expanding  is 
that  if  you  suddenly  get  a large  influx  of 
money  and  the  market  knows  you  have 
got  it,  then  you  may  find  that  your  own 
dealing  activities  as  managers  on  behalf 
of  the  trust  are  hampered,  whereas  if  you 
are  able  yourself  gradually  to  expand  the 
fund  in  anticipation  of  demands  for  your 
units,  you  are  to  that  extent  able  to  benefit 
the  fund  as  a whole. 

_ 3300.  But  what  would  you  say  of  the 
view  that  it  is  desirable  for  the  “ manage- 
ment ” companies  to  act  as  principals 
when  they  are  expanding  the  fund,  but  a 
bad  idea  for  them  to  job  in  existing  units — 
that  they  should  not  be  obliged,  as  in 
existing  regulations,  to  buy  back  units? 

It  seems  thoroughly  undesirable  from 

the  point  of  view  of  the  movement,  be- 
cause one  of  the  great  advantages,  from 
the  point  of  view  of  the  small  investor,  is 
that  whatever  happens,  if  he  wants  to  sell 
his  units  he  gets  at  least  the  value  of  their 
underlying  securities. 

Sir  Oscar  Hobson:  And  without  delay 
— very  often  in  24  hours. 

Mr.  Stutchbury:  I think  it  true  to  say 
that  if  you  look  at  the  margin  between 
bid  and  offered  price  of  the  fund  which 
does  try  to  run  on  the  strict  agency 
principle,  you  will  find  that  its  spread  is 
among  the  highest  of  all  unit  trusts. 

3301.  Chairman:  Could  there  be  any 
way  of  limiting  the  profit  made  on  these 

transactions? Mr.  du  Cann:  There  is 

competition  between  different  trusts— a 
dozen  or  so  different  trusts— who  are  all 
anxious  to  expand  the  size  of  their  funds. 

Mr.  Stutchbury:  The  other  point  is  that 
supposing,  for  example,  last  March  a very 
great  number  of  units  were  sold  back  to  us. 
At  that  time  we  were  placed  in  a very 
embarrassing  situation,  we  will  say,  but 
we  had  the  resources  and  we  were  able 
to  take  the  strain.  We  will  say  that  by  now 
the  share  index  has  gone  up  a very  great 


deal,  and  we  re-sell  those  units  now  and 
we  might,  for  the  purposes  of  this  example, 
make  a very  big  profit  on  this  individual 
transaction.  It  would  be  awfully  difficult 
at  this  stage  to  say  that  you  must  re-sell  at 
the  price  you  bought  back.  What  is  more, 
we  would  then  be  taking  the  loss  when  the 
opposite  situation  occurred.  You  see, 
as  regards  these  individual  transactions, 
one  would  like  as  a manager  to  be  con- 
tinually turning  over  one’s  book  each  day, 
but  in  practice  that  is  not  what  happens! 
In  practice  you  get  a very  large  number  of 
units  back  at  some  stage,  and  you  may 
have  to  hold  on  to  them  for  six  or  seven 
months  before  you  get  rid  of  them  again. 

3302.  Then  if  I may  sum  that  up,  it 
seems  to  be  your  view  that  from  a prac- 
tical point  of  view  the  buying  and  selling 
of  units  by  managers  as  principals,  in  the 
sense  that  they  take  any  profit  and  bear 

any  loss,  cannot  be  dispensed  with? 

Not  if  the  advantages  of  the  unit  trust 
movement  are  to  be  maintained.  The 
advantages  are  marketability  and,  one 
hopes,  avoidance  of  too  large  a divergence 
between  bid  and  offered  price. 

3303.  And  it  would  not  be  feasible  to 
limit  the  profit  ? From  the  point  of  view 
of  the  managers,  they  cannot  be  expected 
to  run  the  thing  at  their  own  expense. 
But  could  such  profit  be  eliminated,  in 
exchange  perhaps  for  an  increase  in  your 

regular  remuneration? There  are  so 

many  things  one  has  to  take  into  account 
in  assessing  what  one’s  margin  is  to  be. 
For  example,  there  is  the  incidence  of 
stamp  duty.  This  is  a very  complicated 
business,  and  I do  not  know  if  you  would 
like  me  to  go  into  it,  even  if  I could.  The 

fact  is,  however,  that  we  have  to  pay  a 10j. 
stamp  duty  even  when  we  sell  five  units 
to  somebody,  if  they  are  units  we  have 
previously  bought  back.  We  have,  there- 
fore, a great  number  of  expenses  that 
cannot  he  accurately  measured,  and  we 
have  to  take  account  of  them  in  our 
dealing  business.  I just  cannot  imagine 
any  sort  of  machinery  that  one  could  get 
on  its  feet  for  eliminating  all  profits  out  of 
this  thing — or,  indeed,  losses. 

3304.  Mr.  Bingen:  Could  one  have 
some  idea  of  the  amount  involved  in  this 
profit  or  loss  in  buying  or  selling  units? 
What  is  the  size  of  that  to  the  managers. 
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compared  with  their  ordinary  standard 
income  which  is  regulated  by  the  Board  of 
Trade?  Is  it  normally  a profit  or  a loss 
and,  if  it  is  a profit,  is  it  much  more  than 
the  profit  which  is  laid  down  for  you  by 

the  Board  of  Trade? If  you  have  a 

year  of  falling  markets  you  lose.  It 
•depends  on  the  year. 

3305.  But  overall,  the  manager  must 
know  whether  it  has  been  a profitable  or 

a losing  business. In  the  last  ten  years 

it  has  been  a profitable  business,  but  we 
have  a feeling  that  in  the  next  ten  years  it 
may  be  that  we  will  come  out  just  about 
all  square.  It  depends  on  the  market. 

3306.  Would  you  be  able  to  continue 
-as  managers  if  it  was  not  for  the  expected 
profit  on  the  purchase  and  sale  of  units? 

Mr.  du  Cann:  No,  we  would  not. 

That  is  one  of  our  complaints  about  the 
current  situation;  in  our  opinion  the  result 
of  the  arbitrary  regulation  of  charges  is 
that  we  are  obliged  to  make  money  in 
•other  ways,  either  because  we  are,  some 
•of  us,  part  of  other  organisations  or  we 
have  other  responsibilities  and  are  able  to 
hive  off  some  of  the  overheads  of  our 
business  on  to  other  activities.  The  annual 
•charge,  in  particular,  which  we  are  entitled 
to  levy  for  management  of  these  funds 
does  not  match  the  costs  of  the  work.  We 
make  up  the  difference  by  these  jobbing 
transactions. 

3307.  And  the  amount  of  profit  made, 

while  disclosed  to  the  Inland  Revenue  in 
your  management  accounts,  is  not  dis- 
closed to  the  unit  members? All  wit- 

nesses: Oh,  yes. 

3308.  So  that  they  can  see  it? Mr. 

Stutchbury:  Yes.  But  I do  not  think  it  is 
true  to  say  of  all  of  us  that  we  could  not 
carry  on  business  if  we  did  not  make 
jobbing  profits.  Certainly  of  my  group 
it  is  true  that  we  would  carry  on,  but  we 
would  not  expand.  By  and  large  it  is  the 
large  unit  holders  who  pay  for  the  small 
ones,  and  the  new  ones  which  we  are 
getting  in  are  small  ones.  If  you  have  a 
unit  holding  of  £800  you  can  make  money 
on  the  charges.  New  holdings  come  in  at 
an  average  of,  let  us  say,  £150,  and  they 
cannot  be  run  on  the  existing  charges. 
But  it  is  not  true  to  say  that  we  would  go 
bankrupt  if  we  could  not  job  tomorrow. 


3309.  Recently  Mr.  du  Cann  took  over 
one  of  the  management  companies  and 
trusts  named  in  your  memorandum. 
Does  that  mean  that  a properly  managed 
unit  trust  can  get  into  difficulties  because 

it  is  too  small? Mr.  du  Cann:  Yes,  it 

most  certainly  does.  To  take  the  position 
of  that  particular  company,  during  the 
period  covered  by  its  first  accounts  it 
operated  at  a loss,  and  it  was  continuing 
to  lose  money.  There  is  no  doubt  that 
management  would  eventually  have  be- 
come impossible;  it  was  in  fact  impossible 
at  the  time  we  took  it  over.  Our  taking  it 
over  was  in  effect  a rescue  operation, 
simply  because  we  had  the  machinery 
there  to  deal  with  large  numbers  of  unit 
holders  and  we  could  operate  it.  There 
is,  however,  precious  little  profit  in  it. 

3310.  In  other  words,  the  underlying 
securities  were  sound,  and  the  trust  deed 
was  all  right,  but  the  management  could 

not  continue  to  run  it  at  a profit? Sir 

Oscar  Hobson:  This  particular  trust  had 
a very  small  average  holding.  The  units 
were  offered  at  Is.  6d.,  and  they  were 
widely  advertised.  The  average  holding 
value  was  probably  smaller  than  any  other 
trust. 

Mr.  du  Cann:  It  should  not  be  thought 
though.  Sir,  that  the  average  holding  in 
that  particular  trust  is  exceptionally  low, 
in  the  sense  that  this  is  a case  entirely  on 
its  own.  If  you  go  up  to  an  average 
holding  of  double  that  of  that  particular 
trust,  you  find  the  same  situation  obtain- 
ing, namely  that  it  is  impossible  at  the 
present  scale  of  annual  management 
charges  permitted  by  the  Board  of  Trade 
to  run  a trust  properly  on  the  basis  of 
service  charges  alone. 

3311.  Chairman:  Then  it  would  appear 
that  the  position  we  have  reached  is  that 
this  buying  and  selling  of  units  by 
managers  as  principals  must  be  accepted ; 
that  the  adoption  of  this  system,  that  is  to 
say  buying  and  selling  as  principals  at 
their  risk  as  to  profit  or  loss,  should  be 
fully  disclosed  in  all  the  circulars  and  so 
forth,  giving  particulars  to  investors;  and 
of  course  that  the  amount  of  profit  or 
loss  resulting  in  any  year  from  these 
transactions  should  be  clearly  shown  in  the 

accounts  of  the  trust. Sir  Oscar 

Hobson:  Yes. 
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Mr.  Stutchbury:  It  is  extremely  difficult, 
of  course,  to  know  what  proper  deductions 
you  can  make  from  your  profit.  I mean, 
you  could  show  your  gross  profit  from 
dealing,  but  that  would  be  very  misleading 
because  you  have  to  maintain  staff  to  do 
it.  You  have  maybe  occasionally  to 
borrow  money  from  the  bank  to  finance 
your  book.  How  are  you  to  take  these 
various  factors  into  account,  supposing 
that  you  manage  several  trusts  ? Theoret- 
ically it  would  be  very  nice  if  you  could 
tell  people  what  you  made  out  of  your 
jobbing  operations,  but  again,  another 
thing  which  needs  considering  is  how  you 
value  your  stock  of  units.  We  value  our 
stock  on  a L.I.F.O.  basis:  it  is  well 
accepted.  But  there  have  been  years  in 
which  I would  have  said  we  have  had  an 
extremely  good  year  as  jobbers  but  our 
system  of  valuing  stock  is  such  that  we 
showed  a great  loss’ at  the  end  of  the  year. 
By  all  means  tell  everybody  you  are 
maintaining  a book  in  your  units,  and  if 
one  wants  to  state  the  obvious,  one  could 
say  that  you  are  trying  to  make  a profit 
on  it,  but  it  does  not  get  the  prospective 
investor  very  much  further.  The  fact 
remains  that  all  unit  trust  managers  have 
to  maintain  a book,  come  what  may.  I 
mean,  even  M.  & G.  take  units  in  the  last 
resort,  if  they  fail  to  get  the  market  to 
take  the  units.  It  really  is  not  possible  to 
produce  a fair  figure  of  what  one’s  jobbing 
profit  or  loss  is. 

3312.  I suppose  it  would  be  bound  to 

appear  somewhere  in  the  accounts? 

Oh,  yes,  one  could  produce  a figure  when 
one  produces  the  accounts. 

3313.  I suppose  the  unit  holders  would 

see  the  accounts? Mr.  du  Cann : There 

is  a difference,  Sir,  between  the  accounts 
of  the  managers  and  the  accounts  of  the 
trust.  For  example,  the  accounts  of  the 
management  company  which  may  be 
responsible  for  the  management  of  several 
trusts  would  be  filed  at  Bush  House  and 
sent  out  to  the  shareholders  of  the  manage- 
ment company.  That  account  is  not 
always  necessarily  sent  to  the  unit  holders 
of  the  individual  trusts.  Then  again,  the 
accounts  of  the  trust,  if  they  are  simply  a 
capital  account  and  an  income  account, 
would  not  necessarily  show  any  dealing 
profit  or  loss  that  had  been  made  as  a 
result  of  jobbing  in  the  units.  Accounts 


required  by  the  Board  of  Trade,  relating 
simply  to  the  managers’  affairs  in  relation 
to  the  trust,  do  go  round  to  the  share- 
holders and  do  show  the  position. 

Mr.  Stutchbury : They  try  and  show  the 
position  as  far  as  it  is  possible  to  do  it. 

Mr.  du  Cann : I do  not  know  that  it  is 
possible  to  show  the  position  exactly. 

3314.  Mr.  Watson’.  These  profits  are 
the  subject  of  taxation.  Has  there  been 
no  agreed  basis  with  the  Inland  Revenue 

as  to  how  they  are  calculated? 1 do 

not  think  they  are  calculated,  in  the  case 
of  all  management  companies,  on  the 
same  basis.  Ours  is  a straightforward 
L.I.F.O.  basis,  but  it  depends  on  when 
you  make  your  “ breaks  ”,  when  you 
show  your  profit. 

3315.  So  there  is  no  uniformity  in  their 

treatment  for  tax  purposes? No,  I 

do  not  think  so. 

3316.  Would  it  be  possible  to  show 
what  the  profit  had  been,  on  which  tax 

was  payable,  in  each  individual  case? 

Mr.  Fletcher : You  could  show  the  profit 
from  the  whole  of  the  manager’s  activities; 
but  the  difficulty  is  to  break  this  down. 
Having  ascertained  the  gross  profit  from 
jobbing  in  units  it  is  necessary  to  deduct 
from  this  the  appropriate  amount  of 
expense  relating  to  the  jobbing.  The 
amount  of  this  expense  would  have  to  be 
estimated. 

3317.  Chairman:  I may  be  wrong  but  I 
would  think  in  principle  if  a manager  has 

made  a profit  it  ought  to  be  disclosed. 

Yes,  I think  difficulty  arises  where  you 
attempt  to  break  down  the  global  profit 
from  the  whole  operation  of  jobbing  into 
its  component  parts.  There  is  the  profit 
or  loss  which  arises  due  to  circumstances 
beyond  the  manager’s  control — that  is, 
the  movement  of  the  market  while  the 
manager  has  held  the  units  on  his  book, 
and  there  is  the  profit  which  he  makes 
from  the  price  spread.  The  Board  of 
Trade  say  at  the  moment  that  you  should 
segregate  holding  profit  or  loss  which  is 
defined  as  the  movement  of  the  unit  price 
whilst  the  unit  is  in  the  manager’s  hands. 
It  is  not  holding  profit  at  all.  The 
manager  can  move  the  price,  for  two 
reasons — because  of  market  movements 
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in  the  underlying  securities,  and  also 
according  to  the  position  of  his  book  of 
units— whether  he  is  selling  more  than 
buying  or  vice  versa.  Provided  he  keeps 
his  price  within  the  prescribed  maximum 
and  minimum — there  is  a difference  of 
about  12  or  13  per  cent.— he  can  move  it 
irrespective  of  market  movement. 

3318.  But  do  the  Board  of  Trade  pre- 
scribe how  these  profits  shall  be  shown? 

The  Board  of  Trade  lay  down  no 

prescribed  form  of  account,  but  they  say 
that  the  manager  shall  annually  submit 
to  the  unit  holder  an  account  which  shall 
include  not  less  than  certain  individual 
items  which  they  lay  down  in  their 
requirements.  One  of  our  complaints,  if 
I can  use  that  word,  is  that  it  is  difficult 
to  understand  why  some  of  the  items 
should  be  put  in,  because  by  the  time  the 
account  is  prepared  in  accordance  with 
these  requirements  it  serves  to  confuse 
rather  than  enlighten  the  majority  of  unit 
holders.  The  language  is  strange;  some 
of  the  items  certainly  do  not  appear  to  add 
information  of  value.  We  would  suggest 
that  it  might  be  adequate  if  the  manager 
were  under  an  obligation  to  submit  to  the 
unit  holders  once  a year  an  account  which 
disclosed  the  gross  profits  arising  from 
the  sale  of  units,  the  sale  of  re-purchased 
units,  and  the  liquidation  of  units  and  the 
amount  of  the  management  charge  which 
he  makes  for  looking  after  the  fund, 
deducting  therefrom  his  expenses  under 
certain  named  headings. 

3319.  What  it  comes  to  is  that  new 
legislation,  you  think,  or  the  model  deed, 
should  authorise  such  dealings  in  units  by 
the  managers,  and  there  should  be  a 
statutory  provision,  or  3 provision  in  the 
model  trust  deed,  saying  what  is  to  be 
supplied  in  the  w ay  of  accounting  for  these 
profits;  the  proper  formula  would  have 
to  be  evolved  by  you  gentlemen,  with  the 
assistance  of  your  accountants,  and  then 
the  Board  of  Trade  would  have  to  be 
satisfied  that  it  was  adequate.  I do  not 
think  we  can  take  that,  just  at  this  moment, 
any  further.  When  we  were  dealing  with 
matters  to  be  considered,  as  matters  of 
general  principle,  that  is  the  first  one  that 
we  have  covered.  Then  the  next  one  is 
that  there  should  be  a suitable  spread  of 
investments,  with  restrictions  on  the  pro- 
portion of  the  trust  assets  which  may  be 


invested  in  any  one  company,  and  a 
restriction  on  the  proportion  of  the  capital 
of  any  one  company  that  may  be  acquired 
by  the  trust.  Is  that  an  acceptable  general 
principle?  I am  not  sure  how  that 
accords  with  what  we  haye  been  told 
earlier  this  morning  about  portfolios  con- 
sisting of  shares  in  named  companies. 

Mr.  du  Cann ; It  is  very  common  for  trust 
deeds  to  prescribe  that  not  more  than 
5 per  cent,  of  the  total  assets  of  the  fund 
shall  be  invested  in  one  security.  It  is 
similarly  common  for  trust  deeds  to  pro- 
vide that  not  more  than  5 per  cent,  or 
some  other  percentage,  of  a particular 
class  of  the  capital  of  a company  should 
be  purchased.  Some  deeds  also  prescribe 
a limit  of  the  total  amount  of  securities, 
and  so  on.  But  there  would  be  difficulties 
in  accepting  such  a principle  if  you  are 
dealing  with  specialised  funds. 

3320.  It  would  not  be  appropriate  in 

every  case? No,  far  from  it.  In  the 

case  of  a general  commercial  trust  there 
would  be  no  difficulty,  but  in  the  case  of 
a unit  trust  specialising  in  investment 
trusts  or  insurance,  banks  and  so  on,  you 
would  get  into  difficulties  if  you  set  those 
limits  too  low. 

3321.  This  might  not  be  entirely  suit- 
able for  inclusion  as  one  of  the  matters  of 

general  principle? It  rather  depends 

how  it  is  written,  I think. 

3322.  It  would  have  to  be  so  written  as 

not  to  exclude  the  case  of  specialised 
trusts? Yes. 

3323.  Then  the  next  point  is  that  divi- 
dends and  accounts  must  be  distributed  to 
unit  holders  twice  in  every  calendar  year. 

What  do  you  think  about  that? 

I think  we  all,  with  one  exception,  make 
two  distributions  a year,  but  there  is  one 
trust  in  existence  which  is  an  accumulative 
trust,  in  the  sense  that  its  net  income  is 
fully  re-invested.  I think  I speak  for 
everybody  here  when  I say  that  while  it  is 
appropriate  that  full  disclosure  should  be 
made  twice  a year  (one  of  the  advantages 
over  the  investment  company  of  the  unit 
trusts  is  that  unit  holders  do  in  fact 
always  know  where  their  money  is  inves- 
ted), I do  not  know  that4it  is  appropriate 
to  stipulate  that  every  unit  trust  must 
always  have  two  income  distribution 
periods.  There  might  be  advantages  in 
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having  four,  or  in  having  one,  as  opposed 
to  two. 

3324.  So  you  would  say  that  that  is  a 
matter  which  should  be  capable  of  modi- 
fication to  suit  the  individual  trust,  rather 

than  a matter  of  general  principle? 1 

think  so.  On  the  other  hand,  I think  that 
it  is  certainly  right  that  one  of  the  matters 
of  principle  that  should  be  considered  is 
a necessity  for  full  disclosure  to  unit 
holders,  as  frequently  as  convenient,  of  the 
affairs  of  the  trust,  its  investments,  and 
so  on.  I think  we  would  all  agree  about 
that.  ( The  other  witnesses  agreed.)  It 
might  be  better  to  say  that  information 
should  be  circulated  not  less  than  once 
every  year,  rather  than  that  it  must  be 
circulated  twice  a year. 

3325.  In  considering  the  adoption  of 

any  of  these  matters  as  general  principles, 
very  careful  consideration  will  have  to  be 
given  to  cases  in  which  they  would  not  be 
appropriate? Yes. 

3326.  Then  the  next  one  is  that  the 
minimum  investment  permitted  in  the 
unit  trust  shall  not  be  so  high  as  to  be 
out  of  reach  of  the  small  investor.  Do 
you  think  there  is  any  substance  in  that 

one,  as  a general  principle? No,  not 

necessarily.  For  instance,  such  a restric- 
tion might  preclude  the  establishment  of 
a unit  trust  to  cater  for,  let  us  say,  local 
authorities  or  pension  funds,  or  for  the 
trade  unions.  It  is  often  suggested  that  a 
unit  trust  is  primarily  designed  for  small 
investors,  and  of  course  the  activities  of  all 
of  us  who  are  members  of  this  Association 
are  aimed  at  the  small  investor,  whom  we 
have  been  successful  in  attracting.  On 
the  other  hand,  it  is  equally  often  forgotten 
that  a unit  trust  is  just  as  suitable  for 
investment  by  the  large  man,  and  mutual 
funds  are  used  very  much  in  America  by 
institutions  as  suitable  media  for  the 
investment  of  large  funds. 

3327.  You  refer  in  your  memorandum 
to  the  man  who  keeps  his  money  in  the 
teapot,  and  you  would  like  him  to  see 
the  advantages  of  this  form  of  investment, 
rather  than  keeping  his  money  where  it 
is  not  earning  anything.  It  is  more  a 

..JJJSlleStflfcHfiltS'tion,  in  a way,  is  it  not? 

■c ..-^lllp^Yw  'iwe  have  always  been  very 

conscious  not  simply  of  the  economic  need 
for  providing  suitable  investment  media 


for  the  man  and  woman  in  the  street  but 
of  the  social  advantages  as  well.  We  are 
all  activated  very  much  with  that  idea,  but 
it  is  not  of  course  the  be-all  and  end-all 
of  the  unit  trust  movement. 

3328.  Perhaps  then  that  suggested 

principle  might  not  be  capable  of  suffi- 
ciently certain  definition  to  make  it  a 
proper  provision? 1 think  that  is  so. 

3329.  The  next  is  that  all  investments 
comprised  in  the  portfolio  must  be  quoted 
investments — that  is,  quoted  on  a recog- 
nised Stock  Exchange.  How  do  you  stand 

in  regard  to  that? 1 think  we  all  agree 

with  that,  with  this  exception,  that  we  may 
wish  of  course  to  place  money  on  deposit 
from  time  to  time. 

Sir  Oscar  Hobson-.  Yes,  or  invest  in 
local  authority  loans  and  deposits.  That 
is  purely  a temporary  investment. 

3330.  These  investments  have  no  quo- 
tation?  No.  There  is  an  active  mar- 

ket, but  they  are  not  quoted  on  the  Stock 
Exchange.  They  are  a sort  of  unofficial 
market. 

3331.  Then  one  would  have  to  state 

that  so  that  it  would  not  exclude  certain 
unquoted  investments  of  a certain  descrip- 
tion.  Mr.  du  Cann-.  Yes,  that  is  easily 

done,  Sir. 

3332.  Then  finally,  that  there  should  be 
control  over  and  disclosure  of  the  re- 
muneration of  managers,  that  is  the 
regular  remuneration  as  opposed  to  the 
profit  on  dealing.— — We  fully  agree.  Sir. 

3333.  So  that  that  is  a matter  over 
which  the  Board  of  Trade  should  retain 

control? 1 think  it  right  that  the 

amount  of  managers’  remuneration  should 
be  fully  disclosed  to  either  existing  or 
intending  unit  holders.  On  the  other 
hand,  however,  we  do  not  think  it  right 
that  the  actual  amount  of  the  charges, 
initial,  annual  or  semi-annual,  should  be 
controlled  by  the  Board  of  Trade  in  the 
way  that  they  are  at  the  moment. 

3334.  You  say  that  they  have  fixed  the 
charges  too  low? — —Very  much  too  low. 

3335.  And  who  should  fix  them? ■ 

Well,  Sir,  we  think  that  if  maxima  are  to 
be  fixed  by  anybody  at  any  time,  they 
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should  be  maxima  capable  of  re-examina- 
tion in  the  light  of  changing  circumstances. 
But  we  feel  very  much  that  competition 
will  take  care  of  this  point.  At  present 
the  fact  is  that  the  control  of  charges  is 
largely  accidental,  and  certainly  com- 
pletely arbitrary.  It  bears  no  relation  to 
anything;  it  is  not  based  on  any  economic 
assessment  of  the  costs  of  management  or 
the  costs  of  putting  new  people  on  the 
books  and,  indeed,  it  is  probably  urgent 
that  something  is  done  about  that. 

3336.  Then  who  would  fix  it?  The 
managers  themselves,  in  consultation  with 
the  trustee? Yes. 


regulated  at  the  moment  is  that  none  of 
these  costs  appear  to  be  taken  into  account. 

3340.  I am  not  challenging  your  view 
that  the  charges  fixed  by  the  Board  of 
Trade  are  too  low,  but  I was  wondering 
how  effective  would  be  the  competition 
factor  in  keeping  the  charges  down.  How 
much  would  the  unit  holders  know  of  the 

charges? Sir  Oscar  Hobson'.  It  is  quite 

possible  to  put  it  separately.  They  are 
lumped  together  by  the  Board  of  Trade, 
rather  curiously,  but  in  an  advertisement 
it  would  be  possible  to  put  them  separately 
— so  much  initial  and  so  much  annual 
charge. 


3337.  Does  the  trustee  get  a proportion 

of  what  the  managers  get? He  may  be 

remunerated  in  two  main  ways.  The 
managers  are  responsible  for  paying  him 
out  of  what  they  derive  either  initially  or 
semi-annually  or  both,  and  he  may  share 
commissions  with  the  brokers  who  are 
purchasing  or  selling  the  underlying 
securities  of  the  trust.  But  whatever  the 
situation  is  there,  the  managers  are  still 
limited  to  the  total  quantum  of  charges, 
and  whether  or  not  the  trustee  shares 
commission  is  not  taken  into  account  by 
the  Board  of  Trade  in  fixing  the  charges. 
This  whole  subject  of  control  of  charges 
at  present  is  most  unsatisfactory'. 

3338.  You  say  that  the  Board  of  Trade 
ought  not  to  do  it — but  who  ought  to  do 

it? Well,  Sir,  it  is  a matter,  I think, 

which  can  be  perfectly  well  left  to  the 
managers  and  trustees  acting  together.  It 
is  something  that  competition  will  take 
care  of. 

3339.  Mrs.  Naylor:  Would  it  be  neces- 
sary to  put  the  total  charges  over  the  trust 

period  in  any  advertisement? Yes,  but 

I do  not  think  it  is  appropriate  to  add  the 
initial  and  annual  charge  together  and 
w ork  them  out.  I do  not  think  that  makes 
sense.  The  two  things  are  absolutely 
separate.  In  the  case  of  the  annual  charge, 
dearly  you  could  work  out  at  this  moment, 
roughly  speaking,  what  it  costs  to  service 
the  unit  trust  and  what  it  ought  to  cost, 
with  proper  investment  management  faci- 
lities, and  a reasonable  profit  margin. 
Similarly,  it  is  comparatively  easy  to 
dedde  what  it  costs,  or  ought  to  cost,  to 
get  a new  person  on  the  books.  Our 
complaint  about  the  way  the  charges  are 


3341.  Would  that  bind  the  managers' 
annual  charge  for  the  whole  period  of  the 

trust? It  would  require  something  in 

the  trust  deed  to  alter  it. 


3342.  Mr.  Lawson:  Would  competition 
really  keep  these  charges  down?  Could 
you  not  spend  more  on  advertising  and 

get  more  money  in  ? Mr.  du  Cann:  Not 

necessarily,  no. 

3343.  Mrs.  Naylor:  Axe  the  charges 

controlled  at  all  in  America  ? Sir  Oscar 

Hobson:  There  is  a maximum,  and  it  is 
much  higher. 


3344.  Mr.  Lawson:  Who  fixes  the 

maximum  in  America? Mr.  du  Cann: 

I think  the  initial  charge  is  fixed  by  the 
Securities  and  Exchange  Commission 
at  9 per  cent.  But  the  system  as  far  as 
the  annual  charge  is  concerned  is  quite 
different,  because  of  the  nature  of  the 
mutual  fund  companies.  Broadly  speak- 
ing they  take  all  their  expenses  out* 
irrespective  of  what  they  are.  They  take 
the  expenses  of  the  distribution  plus  the 
expenses  of  management.  These  are 
taken  out  before  distribution  of  profits,, 
whereas  in  our  case  there  is  a fixed  amount 
of  annual  service  charge  which  we  gener- 
ally take  annually  or  semi-annually,  which 
has  to  cover  everything,  irrespective  of 
what  the  expenses  are.  It  is  perfectly 
plain  that  the  amount  of  charges  allowed 
here  is  not  sufficient  to  meet  the  expenses, 
or  disbursements.  As  far  as  I am  aware 
there  is  not  one  group  of  unit  trust 
management  in  the 

which  has  a separate  lPPF°SS^^i 
investment  analysis  and  that  sort  of  thing, 
simply  because  we  cannot  afford  it.  It  is 
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a most  unsatisfactory  situation,  that  we 
should  have  to  rely  on  other  people  to 
provide  those  services  for-  us.  With  the 
limited  amount  of  money  that  we  have  we 
are  just  paying  for  the  actual  physical 
costs  of  distribution  and  running  the 
office,  and  that  is  all. 

3345.  Mr.  Brown : If  there  were  com- 
plete freedom  in  respect  of  charges,  could 
it  be  assumed  that  your  Association 
would  lay  down  binding  maximum 

charges? Sir  Oscar  Hobson : It  would 

be  quite  possible. 

3346.  Would  it  not  be  a danger  in  that 

case  that  it  might  follow  a number  of 
other  organisations,  and  lay  down  mini- 
mum rather  than  maximum  charges  ? 

Mr.  du  Cann : I would  not  have  thought 
so  myself,  knowing  us,  and  the  meetings 
we  have  had  since  we  got  this  Association 
started.  I would  not  think  so. 

3347.  Chairman : Might  I revert  to  the 
matter  of  the  model  trust  deed  ? The  point 
I think  I left  unclear  was  that  I did  make 
the  suggestion,  which  I think  you  were 
rather  disposed  to  favour,  that  it  might 
conceivably  be  possible  for  the  Board  of 
Trade  to  recognise  the  Association,  sub- 
ject to  its  rules  being  altered  so  as  to 
embody  agreed  general  principles.  I 
think  if  that  alternative  were  adopted  it 
would  probably  be  necessary  to  include, 
as  part  of  the  rules,  the  model  trust  deed. 
The  other  way,  which  may  be  the  only 
feasible  way,  is  to  have  the  model  trust 
deed  in  a schedule  to  the  Act.  Either 
way  you  would  probably  find  it  necessary 
to  have  a model  trust  deed  as  your  basis. 

Yes,  I think  we  absolutely  agree  with 

that.  That  is  what  we  would  like  to  see. 
We  think  it  would  simplify  matters  from 
everybody’s  point  of  view,  because  there 
would  be,  so  to  speak,  a standard  form, 
and  the  variations  would  be  more  obvious, 
so  to  speak.  But  if  the  model  trust  deed 
were  part  of  the  legislation,  there  should 
be  an  easy  opportunity  to  vary  it  in  the 
light  of  changed  circumstances.  That  of 
course  is  very  important. 

Chairman : Those  are  all  the  questions 
I have  in  mind  to  ask  you.  I do  not  know 
if  my  colleagues  have  any  more? 

3348.  Mr.  Scott : Regarding  the  pro- 
posed power  of  unit  holders  to  remove  a 


trustee,  I presume  the  suggestion  is  that 
that  would  be  by  a majority  of  51  or  75 
per  cent,  of  unit  holders.  Does  that  apply 

at  present  to  trustees  ? Mr.  Stutchbury : 

No  trust  deed  at  the  moment  contains 
any  power  to  remove  the  trustees. 

3349.  Had  you  any  thought  underlying 
that  suggestion  as  to  why  it  should  be 
introduced?  It  would  be  rather  unusual 
for  the  majority  of  the  beneficiaries  to  be 

able  to  remove  a trustee. Mr.  du  Cann : 

I do  not  think  that  is  something  which 
we  particularly  want,  if  I might  put  it  that 
way.  I think  if  it  were  thought  to  be 
appropriate  we  would  have  no  objection 
to  it. 

3350.  You  are  not  urging  that  as  some- 
thing you  would  like  changed? No. 

We  certainly  think  it  right  that  there 
should  be  power  to  remove  the  managers. 

3351.  Mr.  Althaus:  You  gave  us  a list 
of  functions  performed  by  trustees  for  the 
protection  of  unit  holders,  and  you  told 
us  also  that  a number  of  trustees  contract 
out  of  these  obligations.  Could  you  give 
us  any  sort  of  idea  of  the  proportions 
between  the  more  eager  and  the  more 

reluctant  categories  of  trustee? Mr. 

Stutchbury:  As  a solicitor  I used  to  draft 
trust  deeds,  and  when  a solicitor  drafts 
them  on  behalf  of  a trustee,  he  tries  to 
get  out  of  as  many  things,  from  the 
trustee’s  point  of  view,  as  he  possibly  can. 
I think  that  is  pretty  well  standard  form; 
towards  the  end  of  a trust  deed  you  have 
a great  string  of  things  that  the  trustee  is 
not  responsible  for. 

Mr.  du  Cann:  I think,  generally  speak- 
ing, apart  from  investment,  to  winch  I 
will  return  in  a second,  every  trustee  takes 
responsibility  for  the  supervision  of  the 
matters  which  we  have  already  men- 
tioned, and  there  were  other  things  which 
we  have  not  mentioned.  But  every  trust 
deed  does  contain  a general  indemnity 
clause  at  the  end  and  it  is  that  which  we 
find  open  to  some  objection.  So  far  as 
investments  are  concerned,  I think  you 
can  say  that  the  proportion  of  trustees  who 
possess  a power  of  veto  by  comparison 
with  those  trustees  who  do  not,  is 
probably  the  majority. 

3352.  Mr.  Stutchbury  said,  in  referring 
to  the  basis  of  valuation,  that  the  margin 
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between  the  Stock  Exchange  bid  and 
offered  prices  amounted,  allowing  for  the 
purchase  stamp,  to  about  12  per  cent.  As 
far  as  I can  see  that  means  a two  shilling 
margin  in  the  case  of  a £1  share,  and  a 
four  shilling  margin  in  the  case  of  a £2 
share.  What  I wanted  to  ask  was  whether 
it  is  your  general  experience,  or  that  of 
your  members,  that  you  do  in  fact  have 

to  deal  at  those  margins  ? Mr.  Fletcher : 

The  12  per  cent,  includes  not  only  the 
market  spread  but  also  the_  stamp  duty, 
the  expenses  of  purchase,  the  initial  charge, 
and  the  expenses  of  realisation. 

3353.  Mr.  Brown : How  do  you  handle 
the  problems  of  voting  in  respect  of  the 

securities  held  in  the  trust? Mr.  du 

Cann : Voting  powers  actually  reside  in 
the  managers,  and  this  is  one  of  the 
matters  which,  in  establishing  this  Asso- 
ciation, we  thought  it  appropriate  to 
consider,  just  as,  for  example,  the  Asso- 
ciation of  Investment  Trusts  considers 
matters  of  this  sort  in  particular  cases. 

3354.  You  would  say  that  the  managers 

do  exercise  voting  power? As  a rule, 

not. 

Mr.  Stutchbury : But  on  occasions,  yes. 

Mr.  Fletcher:  If  they  felt  it  necessary 
they  would  ask  the  trustees  for  a proxy 
to  attend  the  meeting  and  take  an  active 
part  in  it. 

3355.  Mr.  Brown : In  other  countries  I 
believe  that  the  question  of  the  managers 
exercising  voting  powers  has  caused  con- 
cern as  to  whether  they  would  not  put 
themselves  into  a controlling  position  in 
a company,  but  of  course,  if  you  have  a 
limit  that  would  not  arise  here.  On  the 
other  hand,  there  might  be  a difficulty  if 
institutional  investors  of  one  kind  or 
another  who  do  not  vote  grow  so  large 
that  the  company  cannot  get  a quorum 
for  meetings. 

Chairman:  Perhaps  I might  mention, 
as  regards  the  trustee,  section  88  of  the 
Companies  Act  which  relates  to  deben- 
tures, and  does  avoid  provisions  indemni- 
fying trustees  against  breach  of  trust 
except  in  certain  circumstances.  Perhaps 
incorporation  of  that  provision  in  your 
trust  deed  might  meet  the  case,  but  I do 
not  know  if  the  trustees  would  look  at  it 
with  any  great  favour.  It  seems,  however. 


that  that  would  be  a possible  answer. 

Mr.  du  Cann:  Yes. 

3356.  Mrs.  Naylor:  With  regard  to  the 
trustees’  indemnity,  does  not  the  competi- 
tion between  potential  trustees  enable 

you  to  dictate  your  own  terms? Mr. 

Stutchbury:  Not  a bit,  far  from  it. 

3357.  But  you  did  say  it  was  only  the 

majority  of  trustees  that  insisted  on  such 
indemnity? No,  all  of  them. 

3358.  Then  I misunderstood.  On  the 
question  of  yields,  am  I right  in  thinking 
that  you  do  not  like  the  way  the  Board  of 

Trade  makes  you  calculate  yields? 

Mr.  Fletcher:  I think  we  were  quite  happy 
with  the  formula  which  was  effective  up 
to  the  last  Finance  Act.  Our  complaint 
is  that  we  are  still  waiting  for  the  new 
formula. 

Sir  Oscar  Hobson : Six  months  after  the 
Act,  and  daily  we  have  to  publish  yields 
which  are  too  low  by  something  of  the 
order  of  £ per  cent.  There  is  still  further 
delay  because  the  trust  deeds  in  most 
cases  will  have  to  be  amended,  and  the 
Board  of  Trade  will  have  to  pass  the 
amendments  to  the  supplementary  trust 
deeds. 

Mr.  du  Cann:  I think  there  were  some 
managements  who  disliked  the  earlier 
formula  in  cases  where  the  annual  charge 
was  deducted  from  capital,  as  opposed  to 
income.  I think  that  was  undoubtedly 
difficult,  but  I think  it  is  the  general 
practice  now  to  deduct  the  annual  charge 
from  income.  In  such  cases  no  complaint 
arises. 

3359.  Supposing  you  were  able  to 
charge  more,  either  annually  or  initially. 
Would  you  think  it  desirable  for  there  to 
be  door-to-door  sales  of  your  units?  I 
gather  it  is  the  expense  that  has  prevented 
that  so  far,  and  not  the  fact  that  it  would 

be  in  breach  of  the  existing  law? That 

is  correct. 

Sir  Oscar  Hobson:  It  is  a very  big  con- 
sideration. One  would  run  into  vast  ex- 
pense, I should  imagine,  by  door-to-door 
canvassing.  We  have  not  considered  it. 

3360.  Would  you  think:  it  objection- 
able?  Mr.  Stutchbury:  I do  not  think 

so.  Insurance  companies  do  it.. 


676 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


6th  January,  1961]  sir  oscar  hobson,  mr.  e.  d.  l.  du  cann,  m.p.,  [Continued 

MR.  G.  H.  FLETCHER,  MR.  O.  P.  STUTCHBURY  AND  MR.  W.  G.  N.  MILLER 


Mr.  du  Cam : Not  if  it  were  properly 
controlled  and  regulated. 

3361.  Who  should  it  be  regulated  by? 

We  would  most  certainly  do  that.  In 

the  United  Kingdom  we  should  only 
employ  salesmen  after  proper  training  in 
unit  trust  matters,  because  it  is  fundamen- 
tal to  our  interests  that  we  should  not  have 
any  sort  of  wrong  salesmanship.  But  the 
case  for  the  increase  of  charges  does  not 
simply  rest  on  the  costs  of  canvassing. 

3362.  No,  I realise  that,  but  if  you  were 
given  your  heads,  that  would  be  one  of 
the  things  that  the  unit  trusts  would  think 
about.  Lastly,  if  you  were  able  to  charge 
more,  would  that  modify  your  support  of 

the  block  offer  system? Sir  Oscar 

Hobson:  It  might,  yes.  We  do  not  like 
block  offers. 

3363.  But  you  are  driven  into  them? 

We  just  do  not  get  results  without 

them.  Regular  small  advertising  does  not 
appear  to  have  much  effect  at  all.  The 
only  way  to  interest  a considerable  number 
of  investors  is  by  simulating  an  ordinary 
new  issue,  which  of  course  is  a limited 
issue,  whereas  in  our  trusts  there  is  no 
reason  for  a particular  limit  in  most  cases. 

3364.  Mr.  Smith : It  has  been  suggested 
that  there  is  a growing  popular  miscon- 
ception that  there  is  somehow  a guaran- 
teed growth  in  a unit  trust,  have  you  taken 

any  steps  to  deal  with  this? Mr.  du 

Cann:  This  is  a point  which  has  exercised 
us  all.  I think  we  have  all  been  very 
careful  in  our  advertising  to  make  the 
point  that  shares  can  fall  in  value  as  well 
as  rise.  I would  have  thought  myself  that 
our  advertising  has  been  very  carefully 
designed  so  as  to  avoid  giving  rise  to 
popular  misconceptions.  On  the  other 
hand,  however,  one  is  bound  to  admit  that 
in  the  period  of  the  last  boom — from  the 
beginning  of  1958,  when  the  share  index 
was  down  to  154  as  against  342  at  the 
beginning  of  1960 — it  would  be  surprising 
if  somebody  did  not  think  that  all  he  had 
to  do  was  to  buy  shares  or  units  in  order 
to  make  a certain  profit.  I think  we  have 
done  a good  deal  in  the  field  of  education. 

3365.  My  second  question  is  about 
advertising,  and  the  supervision  of  it. 

How  do  you  tackle  the  problem? We 

have  very  strong  views  on  this,  and  it  is 


looked  at  by  the  Association  from  time  to 
time.  In  one  particular  case  we  have  even 
discussed  individual  members’  advertise- 
ments, and  how  they  should  be  improved. 

3366.  You  have  a strong  rule,  but  that 
is  only  imposed  upon  your  own  members. 
What  about  the  people  who  are  not 

members? There  is  the  Prevention  of 

Fraud  Act,  but  that  does  not  deal  with 
this  particular  point  necessarily.  Of  course 
we  cannot  deal  with  people  who  are  not 
our  members.  I would  have  thought  now 
that  the  financial  press  is  so  well  informed 
about  unit  trusts  and  so  on,  and  so  careful 
in  these  matters,  that  if  anybody  tried  to 
start  a unit  trust  and  insert  advertisements 
that  were  objectionable,  the  papers  would 
probably  refuse  them.  Secondly,  if  they 
were  not  members  of  the  Association  the 
newspapers  would  want  to  know  why  not. 
I am  fairly  confident  on  that  point. 

3367.  Mr.  Mackinnon:  I suppose  you 
would  say  that  if  you  had  really  respon- 
sible trustees  and  the  status  of  the  trustees 
were  upgraded  perhaps,  since  the  trustees 
would  have  to  approve  the  advertisements, 

that  would  be  a strong  protection? 1 

was  taking  that  as  being  understood  as 
it  is  the  current  practice.  Yes,  I quite 
agree.  I would  say  really  you  need  not  go 
beyond  that  possibility,  because  it  would 
be  unthinkable  that  you  have  that  sort  of 
trustee  as  party  to  an  undesirable  adver- 
tisement. 

Mr.  Stutchbury:  And  I think,  on  this 
business  of  door-to-door  salesmen,  if  the 
sale  of  units  were  being  canvassed  from 
door  to  door  in  an  undesirable  way  the 
trustees  would  be  the  first  to  hear  about 
it  through  their  branch  managers,  and  they 
would  very  soon  stop  it,  which  I think 
they  would  have  a right  to  do  under  our 
existing  set-up. 

3368.  Mr.  Brown:  How  can  you  stop  a 

form  of  advertisement  like  that? The 

trustees  would  simply  say  that  the 
managers  were  not  to  employ  that  sales- 
man to  take  that  literature  round.  The 
trustee  could  not  vet  each  salesman  before 
you  took  him  on,  but  no  doubt  this  would 
only  be  the  activity  of  one  or  two  people 
who  overshot  the  mark  and  that  would 
soon  be  heard  about  and  put  right. 

3369.  It  does  seem  that  there  is  a danger 
in  removing  any  limit  on  expenses,  that  a 


(81762)  D2 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


6th  January,  1961]  sjr  oscar  hobson,  MR.  e.  d.  l.  du  cann,  m.p.,  [Continued 

MR.  G.  H.  FLETCHER.  MR.  O.  P.  STUTCHBURY  AND  MR.  W.  G.  N.  MILLER 


new  trust  could  be  formed  simply  on  door- 
to-door  canvassing.  Experience  shows 
that  it  may  be  very  difficult  to  control, 

w hatever  the  management  may  wish. 

Mr.  du  Cann : It  is  an  interesting  point 
that  in  the  United  States,  where  shares  of 
mutual  funds  are  sold  on  a door-to-door 
basis,  some  companies  employ  one  or  two 
or  more  thousand  individual  salesmen. 
By  and  large  you  just  do  not  get  complaints 
of  this  sort,  and  the  companies  concerned 
are  very  careful  to  embark  on  proper 
training  schemes,  fully  supervised,  and  so 
on.  I think  if  there  were  trouble  and 


difficulty,  it  would  probably  be  very  much 
the  exceptional  case,  and  certainly  we 
would  look  at  them  ourselves  with 
enormous  care,  because  you  have  only  to 
get  one  scandalous  case  to  get  a bad  name 
for  the  whole  unit  trust  movement. 

Mr.  Brown : We  are  not  thinking  of 
bodies  such  as  your  own,  but  what  might 
spring  up  outside. 

Chairman : Gentlemen,  those  are  all 
the  questions  we  have  for  you.  I would 
like  to  say  again  that  we  thank  you  very 
much  for  coming  and  helping  us. 


( The  witnesses  withdrew ) 
(Adjourned  until  2 p.m.) 


Sir  Edwln  Herbert,  Mr.  G.  L.  C.  Touche  and  Mr.  W.  S.  Gammell 
called  and  examined 


3370.  Chairman : Gentlemen,  we  are 
very  much  obliged  to  you  for  coming  here 
this  afternoon  to  help  us  and  for  the 
memorandum  which  you  have  submitted. 
Before  we  proceed  to  discussion,  may  I 
for  the  purposes  of  the  record  have  your 
names  and  who  you  are  ? You,  Sir  Edwin 
Herbert,  are  Chairman  of  the  Association 

of  Investment  Trusts? Sir  Edwin 

Herbert'.  Yes. 

3371.  And,  Mr.  Touche,  you  are 
Deputy  Chairman  of  the  Association? 

Mr.  Touche:  One  of  two  Deputy 

Chairmen. 

3372.  Mr.  Gammell,  you  are  the  Secre- 
tary?  Mr.  Gammell:  That  is  so. 

3373.  To  begin  with  heading  1 of  our 
questionnaire,  the  order  of  which  is 
followed  in  your  memorandum,  I rather 
understand  that  you  would  be  in  favour 
of  retaining  the  ultra  vires  rule,  preserving 
the  present  position  under  which  com- 
panies set  out  an  extremely  wide  range  of 
objects  in  their  memoranda  so  that  barely 
anything  they  do  can  be  ultra  vires.  Are 
you  in  favour  of  retaining  the  ultra  vires 
rule  and  meeting  it  by  that  practice  as  to 
the  very  wide  scope  of  objects,  or  do  you 
think  some  alteration  should  be  made? 

Sir  Edwin  Herbert:  I think  you  have 

put  it  quite  accurately.  As  in  so  many 
other  instances,  we  feel  the  present  system 


is  working  all  right  and  it  is  extremely 
problematical  whether  any  other  system 
would  be  better. 

3374.  On  the  assumption  that  the  ultra 

vires  rule  is  retained,  have  you  considered 
whether  anything  could  be  done  to 
mitigate  the  lot  of  an  individual  who 
deals  with  a company  without  scrutinising 
its  memorandum  and  then  finds  the  tran- 
saction is  ultra  vires' ? We  have  not 

come  across  any  instances  in  practice,  I 
think,  which  made  us  apply  our  minds  to 
that  question.  I do  not  know  whether 
they  are  at  all  common,  but,  of  course,  it 
applies  to  many  other  things  beside  com- 
panies which  are  subject  to  the  Companies 
Act. 

3375.  Yes,  but  in  this  particular  con- 
text what  is  meant  by  ultra  vires  is  doing 
something  which  is  not  in  the  list  of 
objects  in  the  memorandum  and  which 
cannot  reasonably  be  said  to  be  incidental 
or  conducive,  whatever  it  may  be,  to  those 
objects.  There  has  been  a case  within  the 
last  few  years,  re  Jon  Beauforte  C London ) 
Ltd.,  where  a company  embarked  on  an 
ultra  vires  business  and  was  supplied  with 
fuel,  which  would  have  been  necessary 
for  any  business,  but  the  company  actually 
was  doing  something  which  was  ultra 
vires  and  the  suppliers  of  the  fuel  lost 

their  money. 1 think  really  the  best 

answer  I can  give  is  this.  As  investment 
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trusts  we  look  at  the  whole  thing  mainly 
from  the  point  of  view  of  our  interest  as 
investors,  and  not  only  investors  but 
particularly  investors  in  ordinary  shares 
and  investors  on  a long-term  basis.  We 
think  of  ourselves  as  living  with  these 
companies  for  many  years  to  come.  The 
only  reason  which  would  make  us  sell 
shares  would  be  if  we  thought  there  was 
something  going  wrong  with  the  company 
or  the  trade  in  which  it  was  concerned. 

I think  we  w7ould  say  there  is  something 
to  be  said  for  keeping  the  ultra  vires  rule. 
After  all,  if  you  decide  to  invest  in  a 
company  you  want  to  know  what  sort  of 
business  it  is  running  and,  presumably, 
what  sort  of  business  it  is  authorised  to 
run.  We  think  rather  strongly  that  it  is 
wrong  for  directors  of  a company  com- 
pletely to  change  the  nature  of  the  business 
in  which  you  have  invested,  at  least 
without  reference  back  to  the  ordinary 
stockholders  who  have  put  up  the  money 
and  who  are  ultimately  the  owners  of  the 
business.  If  you  do  take  that  view,  as 
we  do,  I should  have  thought  something 
like  the  present  ultra  vires  rule  was  almost 
an  inevitable  consequence.  I doubt  very 
much  whether  it  would  be  frequent  for 
creditors  to  be  prejudiced  by  the  ultra 
vires  rule,  but  I think  it  would  be  very 
difficult,  really,  if  one  took  the  opposite 
view.  I suppose  you  would  then  have  to 
go  the  whole  hog  and  take  the  completely 
opposite  view  and  say  that  a company 
could  do  pretty  well  what  it  liked,  and 
could  change  the  nature  of  its  business 
fundamentally  without  going  through  the 
necessary  machinery  for  obtaining  those 
powers — the  necessary  machinery,  of 
course,  including  prior  consultation  with 
the  true  owners  of  the  business,  the 
ordinary  shareholders. 

3376.  So  the  upshot  is  that  you  think 

on  the  whole  this  question  should  be  left 
where  it  is  ? Yes,  I think  so,  definitely. 

3377.  Then  the  next  point  is  connected 
with  that  and  follows  from  what  you  have 
just  said.  You  suggest,  if  I may  say  so 
very  reasonably,  that  before  any  substan- 
tial change  is  made  in  a company’s 
activities  the  consent  of  the  shareholders 
should  be  obtained  and  at  the  meeting 
which  votes  on  the  question  of  consent 
preference  shareholders  should  have  the 
same  right  of  voting  as  they  have  in  a 


winding-up? That  would  be  ideal.  Of 

course,  this  is  connected  with,  but  in  a 
way  separate  from,  the  ultra  vires  point, 
because  this  particular  point  we  are 
making  applies  even  to  a change  of  busi- 
ness which  is  within  the  scope  of  the 
existing  memorandum  of  the  company. 

3378.  Something  w hich  tie  facto  changes 
the  nature  of  the  company's  activities, 

yes,  I understand  that. But  I do  not 

think  this  is  a matter  on  which  we  are 
recommending  legislation,  except  perhaps 
with  regard  to  preference  shareholders. 
It  is  so  extremely  difficult  to  define  what 
would  be  the  type  of  change  of  business 
which  ought  to  be  put  to  a general  meeting 
and  the  type  which  could  properly  be  left 
to  the  directors.  I think  we  are  inclined 
to  think  this  is  a matter  which  is  better 
dealt  with  by  changing  the  climate  of 
thought  or  developing  the  climate  of 
thought,  as  indeed  is  happening  at  the 
present  time.  I think  many  advisers 
would  tell  the  board  that,  whether  it  is  a 
legal  necessity  or  not,  it  is  highly  desirable 
for  them  to  carry  their  stockholders  with 
them  on  a matter  of  this  kind;  but  I am 
not  sure  we  should  recommend  any 
amendment  or  introduce  any  new  legis- 
lation on  this. 

3379.  I put  the  question  because  under 
heading  1 (b)  of  your  memorandum  in  the 
second  paragraph  you  say  this:  “ In  view 
of  the  universality  of  modem  Objects 
Causes  it  is  appreciated  that  a very  wide 
range  of  activities  can  be  carried  out.  It 
is  the  view  of  this  Association  that  any 
substantial  change  in  the  nature  of  the 
business  which  the  company  is,  in  fact, 
carrying  on  should  be  subject  to  the 

consent  of  shareholders.”. All  that 

we  are  saying  there  is  that  we  think  this 
is  the  practice  which  in  fact  should  be 
adopted.  We  are  not  recommending 
legislation  to  make  it  compulsory. 

3380.  You  think  that  is  how  the  thing 

would  be  done  in  a well-conducted  com- 
pany?  Yes. 

3381.  But  you  do  not  think  that  stan- 

dard of  conduct  should  be  imposed  on  all 
by  legislation? Because  of  the  diffi- 

culty of  definition. 

3382.  Then  perhaps  the  question  I was 

going  to  put  about  preference  shareholders 
hardly  arises. 1 think  my  answer 
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would  be  the  same  if  you  did  put  it  because 
we  are  not  suggesting  legislation  on  this, 
but  we  think  it  would  be  desirable  that  the 
occasions  on  which  a preference  share- 
holder should  vote  should  be  extended  in 
the  ordinary  form  of  the  articles  of 
association  to  cover  this  particular  case. 

3383.  The  articles  would  have  to  be 
altered  to  give  the  preference  shares  the 

necessary  right  of  voting? Yes,  but 

we  suggest  that  is  much  better  left  to 
developing  practice  and  changes  in  the 
climate  of  thought,  rather  than  that  it 
should  be  dealt  with  by  legislation. 

3384.  Anyone  who  thought  it  was  a 

good  idea  and  wanted  to  adopt  it  effec- 
tively would  have  to  arrange  an  alteration 
of  the  articles  if  it  was  wanted  that  the 
preference  shareholders  should  be  able  to 
vote? That  is  perfectly  true. 

3385.  You  would  not  have  a second 
meeting  of  preference  shareholders.  The 
meeting  would  be  open  to  everybody  to 

vote? 1 think  so,  because  separate 

meetings  of  preference  or  other  classes  of 
shareholder  are  only  necessary  when  their 
own  particular  interests  are  under  con- 
sideration. 

3386.  That  seems  to  be  right,  and 
probably  you  would  agree  that  the  better 
way  would  be  to  give  the  preference 
shareholders  an  express  right  of  voting  on 
matters  of  that  kind  rather  than  doing  it, 
as  is  suggested  here,  by  reference  to  then- 
right  of  voting  on  a resolution  to  wind 

up? What  would  be  the  difference,  if 

I may  venture  to  ask? 

3387.  They  might  not  have  a right  of 
voting  on  winding  up.  I agree  the  limited 
voting  power  given  to  preference  share- 
holders usually  includes  a right  to  vote  on 
a winding  up  of  a company,  but  I would 
not  be  prepared  to  say  whether  it  is 

universal  ? 1 think  we  only  introduced 

that  reference  to  make  it  clear  we  were  not 
talking  about  class  meetings,  but  propos- 
ing that  preference  shares  should  nor- 
mally, as  a matter  of  practice  rather  than 
by  legislation,  be  given  the  right  to  vote 
with  the  ordinary  shares  on  a matter  of 
this  kind,  as  they  very  often  are  given  a 
right  to  vote  at  a winding  up  meeting. 

3388.  Would  you  say  that  as  a matter 
of  good  practice  other  people  interested. 


such  as  debenture  holders,  should  have 
any  voice  on  a substantial  change  in  the 

character  of  the  business? 1 should 

have  thought  their  interest  was  very  much 
less  direct  than  that  of  the  shareholders. 

3389.  If  it  was  a question  of  lending 
money  on  a chain  of  groceries  and  the 
company  then  substituted  for  that  activity 
a gold  mine  in  Africa,  the  debenture 
holders’  floating  charge  might  have  floated 

rather  uncomfortably  far  away? It 

might  indeed.  They  have  an  interest,  but 
I should  not  have  thought  as  direct  an 
interest  as  have  ordinary  or  preference 
shareholders. 

3390.  You  would  not  suggest  any 
alteration  in  section  5 which  requires  a 
special  resolution  for  any  change  of 

objects? 1 think  this  works  much 

better  than  it  did  previously.  We  think 
the  safeguards  for  ordinary  shareholders, 
preference  shareholders  and  debenture 
holders  under  the  present  system  are 
quite  adequate. 

3391.  So  that  needs  no  alteration.  Then 
you  gave  some  evidence  before  the  Gedge 
Committee  on  no  par  value  shares,  and, 
while  you  were  in  favour  of  such  shares, 
you  did  not  agree  to  the  suggestion  that 
no  par  value  preference  shares  might  be 
issued.  That  point  has  been  raised  again 
in  the  course  of  our  discussions.  I was 
wondering  whether  you  see  any  reason  to 
change  your  view  about  that?  The  kind 
of  difficulty  which  arises  is  that  if  a 
preference  share  is  to  be  given  a preference, 
then  the  question  arises:  in  respect  of 
what?  If  it  is  not  in  respect  of  nominal 
value  it  is  a little  awkward,  and  if  there  is 
to  be  a fixed  dividend  of  5 per  cent.,  then 

5 per  cent,  of  what? Yes,  I am  quite 

sure  that  is  the  reason  why  we  did  not 
favour  no  par  value  preference  shares  and 
why  we  still  do  not. 

3392.  As  to  the  question  of  the  exempt 
private  company,  I understand  you  do 
not  think  the  present  provisions  of  the 
law  relating  to  exempt  and  non-exempt 
private  companies  should  be  altered.  Are 
you  led  to  that  conclusion  by  any  particu- 
lar dealings  you  have  had  with  such 

companies,  or  anything  of  that  sort? 

No,  I do  not  think  so.  This  is  merely  a 
general  observation  because  the  ordinary 
investment  trust  does  not  as  a rule  come 
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into  very  direct  contact  with  private  com- 
panies, whether  exempt  or  non-exempt, 
but  we  were  asked,  I think,  by  the 
Secretary  of  the  Committee  to  deal  with 
this,  and  you  should  not,  I think,  if  I may 
say  so,  attach  more  weight  to  this  than 
that  we  have  not  come  across  a particular 
reason  for  an  alteration. 

3393.  I put  the  question  because,  as  it 
happens,  the  contrary  view  has  been 
expressed  in  a good  many  quarters.  There 
is  a considerable  body  of  people  who  take 
the  high  line  of  principle  that  these  people 
have  the  benefit  of  limited  liability  and 
should  also  bear  the  burden;  and,  more 
practically  than  that,  there  are  trade  pro- 
tection socieities  which  guarantee  credit- 
worthiness  of  traders  and  which,  as  might 
be  expected,  say  it  makes  things  very  much 
easier  for  them  if  they  can  go  to  Bush 
House  and  see  the  accounts  filed  there  by 

the  company  in  question? 1 do  not 

think,  my  Lord,  we  are  very  competent 
to  help  you  on  this  particularly,  but  all 
we  can  say  is  this,  that  we  have  not  come 
across  any  particular  reason  for  suggesting 
a change.  I would  not  put  it  higher  than 
that. 

3394.  Heading  5 deals  with  powers 
exercisable  by  directors  and  the  control 
retained  by  shareholders,  and  under  that 
heading  you  say,  firstly,  “ It  is  wrong  for 
the  board  of  a company  to  permit  any 
substantial  change  in  the  control  of  the 
company  or  the  nature  of  its  business 
without  referring  to  shareholders.”,  and, 
secondly,  “ The  issue  of  shares,  in  particu- 
lar for  cash,  without  their  first  being 
offered  to  shareholders  is  deprecated.”. 
What  I would  like  to  know  is  whether 
you  can  suggest  any  method  of  achieving 

these  objects? We  do  not  suggest  any 

legislative  method  at  all.  It  is  approxi- 
mately the  same  point  as  you  put  to  us 
just  now.  We  believe  that  this  is  the  sort 
of  thing  which  ought  to  be  dealt  with  in 
practice  because,  after  all,  good  practice 
in  the  City  generally  precedes  legislation, 
and  I do  not  think  we  would  say  that 
abuses  are  such  that  they  ought  to  be 
dealt  with  by  legislation.  Again,  of 
course,  there  is  the  great  difficulty  of 
legislation  in  that  it  is  necessary  to  have 
definitions,  and  they  do  not  always 
remain  right  as  things  change  with  the 
years.  We  think  this  is  the  sort  of 


practice  that  ought  to  be  encouraged 
through  the  climate  of  thought,  but  we 
are  not  suggesting  any  legislative  change 
in  respect  of  either  of  these  two  things. 

3395.  Do  you  think.  Sir  Edwin,  that 
there  is  anything  in  the  suggestion  that 
matters  of  this  sort  might  be  dealt  with 
in  any  legislation  by  a revision  of  Table  A 

so  as  to  include  these  matters? That 

might  be  useful  because  Table  A does  not 
bind  anybody,  unless  they  want  to  adopt 
it;  they  can  always  exclude  it  altogether 
or  adopt  it  with  modification. 

3396.  And  if  some  of  these  things  were 
too  vague  and  general  to  be  the  proper 
subject  of  actual  legislation  and  were 
dealt  with  in  a new  Table  A in  some  way, 
that  conceivably  might  be  a kind  of  pilot 

balloon  or  aid  to  education? That  is, 

if  I may  say  so,  a very  fruitful  suggestion. 
It  might  be  quite  useful,  provided  that  it 
is  not  compulsory,  which  it  would  not  be, 
of  course,  with  an  amendment  of  Table  A. 

3397.  I should  have  thought  Table  A 
could  be  amended  to  this  effect  quite 

easily? Yes,  I think  we  should  like 

that. 

3398.  Following  on  that,  do  you  think 

there  would  be  advantage  in  giving  certain 
articles  in  Table  A a special  status  so  that 
they  should  be  deemed  to  be  included  in 
all  articles  of  association  unless  expressly 
excluded,  with  a power  to  exclude  by 
special  resolution;  or  is  that  too  compli- 
cated?  Would  it  be  an  exclusion  by 

special  resolution,  because  you  adopt 
articles  before  a company  is  formed  ? 

3399.  If  you  could  say  they  could  only 
be  excluded  at  the  statutory  meeting  of 
the  company  that  would  give  the  share- 
holders an  opportunity  to  consider  the 
matter;  at  present  the  articles  get  no 
consideration  by  anyone — it  depends  what 
common  form  the  solicitor  has  in  his 

office? 1 do  not  think  Mr.  Scott  would 

agree  that  they  were  not  considered  by 
anybody. 

3400.  I do  not  quite  mean  that. 1 

agree  that  the  shareholders,  or  I suppose 
the  allottees  in  the  case  of  an  original 
issue,  do  not  get  a chance,  but  I should 
have  thought  that  it  would  be  very 
difficult  indeed  to  extend  the  statutory 
meeting  to  deal  with  things  like  that. 
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3401.  It  would  be  the  first  opportunity 
for  the  shareholders  themselves  really  to 
consider  under  what  regulations  they 

should  be  governed,  so  to  speak? Is 

there  not  also  this  difficulty,  that  they 
would  be  allottees  on  the  basis  of  the 
articles  which  had  come  into  existence 
before  the  issue  was  made — they  would 
have  to  be  in  existence  before  the  issue 
was  made  ? In  fact  you  have  to  put  them 
on  exhibition,  do  you  not? 

3402.  Yes. I do  not  think  it  would 

have  the  slightest  practical  effect  if  you 
then  said  that  the  original  allottees,  who 
would  be  the  members  of  the  company 
at  the  statutory  meeting,  could  alter  the 
articles.  I do  not  believe  it  would  be 
anything  but  a formality;  I do  not  believe 
it  w'ould  have  any  practical  effect  at  all. 

3403.  Then,  under  heading  6 . . . — Be- 
fore you  leave  heading  5,  you  will  note 
we  do  suggest  an  amendment  in  the 
legislation,  and  that  is  that  increases  in 
borrowing  powers  should  be  registered  in 
the  Companies  Register  as  well  as  increases 
in  share  capital. 

3404.  You  would  recommend  legisla- 
tion to  deal  with  that? Yes,  it  is 

relevant  that  this  should  be  known,  and 
the  Companies  Register  seems  to  be  the 
right  place  from  which  to  know  it. 

3405.  Under  heading  6,  directors’  deal- 
ings in  their  own  companies’  shares, 
section  195  has  been  criticised  by  other 
witnesses  on  the  ground  that  the  register 
of  directors’  dealings  should  be  open  all 
the  year  round  and  not  for  18  days  only, 
and  that  it  should  be  open  to  the  public 
and  not  merely  to  shareholders.  Have 

you  any  views  about  that? 1 do  not  see 

why  it  should  be  open  to  the  public 
because,  after  all,  it  is  only  the  share- 
holders who  are  at  all  concerned  in  the 
dealings  of  the  directors. 

3406.  Now  it  is  only  open  for  a limited 
number  of  days  before  and  some  addi- 
tional days  after  the  annual  general 
meeting,  and  the  suggestion  is  that  share- 
holders, at  all  events,  should  be  entitled- 
to  inspect  it  in  the  same  way  as  the 

register  of  members? 1 should  have 

thought  that  was  probably  right,  because 
in  fact  the  disclosure  has  to  be  made  to  the 
board  when  the  transaction  takes  place, 


and  I do  not  see  why  the  register  should  not 
be  available  to  the  shareholders  at  any 
time. 

3407.  But  not  to  the  public  who  are 

not  really  concerned,  in  effect? 1 

think  this  is  strictly  a legislative  provision 
which  reinforces  the  fiduciary  position  of 
the  director  vis-a-vis  his  shareholders. 

3408.  Then  under  sub-paragraph  (e)  of 
heading  6 you  say:  “ It  is  not  considered 
desirable  that  bodies  corporate  should  be 
allowed  to  be  directors  of  public  com- 
panies.”. I was  wondering  why  you 

confine  that  to  public  companies? 

Where  you  have  interlocking  private  com- 
panies it  may  well  be  that  allowing  one 
company  to  be  a director  of  another  does 
no  harm.  But  again  we  are  looking  at  it 
as  long-term  ordinary  shareholders  in 
public  companies  and  we  feel  we  ought  to 
be  dealing  with  trustees — if  you  will  allow 
me  to  use  that  term,  I know  it  is  not 
accurate — who  are  individuals  whom  we 
know;  but  as  to  whether  that  applies  to 
private  companies  we  did  not  feel  so  sure. 

3409.  You  are  not  saying  positively 
that  it  is  a good  thing  to  have  it  for 

private  companies? No,  we  feel  quite 

sure  it  is  bad  in  regard  to  public  companies, 
but  we  think  there  may  be  special  cir- 
cumstances in  regard  to  some  private 
companies.  In  the  previous  two  lines  of 
our  memorandum  we  did  suggest  an 
amendment  in  the  Act,  in  that  we  thought 
that  holdings  of  managers  and  officers  of 
the  company  might  be  dealt  with  on  the 
same  footing  as  holdings  of  shares  by 
directors. 

3410.  As  to  these  matters  in  respect  of 

section  195  and  as  to  a corporate  body 
not  being  allowed  to  be  a director,  would 
you  regard  these  as  matters  for  legisla- 
tion?  Yes,  I think  so. 

341 1 . Then  we  come  to  quite  a different 
matter,  the  question  of  shares  with 
restricted  or  no  voting  rights,  and  your 
conclusion  there,  I think,  is  that  no 
legislation  would  be  practicable.  You 
say,  in  the  last  paragraph  under  heading 
7 : “ No  solution  to  this  problem  has  yet 
been  found,  but  it  might  well  lie  with  the 
investing  public  refusing  to  take  up  issues 
of  non-voting  shares  unless  the  terms  of 
issue  contain  provision  for  protective 
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voting  rights  in  circumstances  appro- 
priate to  the  company  in  question.”.  The 
protective  rights,  I suppose,  would  include 
a right  of  voting  on  a resolution  to  wind 
up? Yes. 

3412.  Or  a change  of  objects,  possibly  ? 

Yes,  and  possibly  also  a change  in 

the  control. 

3413.  These  things  would  come  to  pass 
probably  as  a result  of  the  pressure  of  the 
market  and  people  refusing  to  buy  the 
shares  unless  their  rights  were  modified? 

We  feel  that  is  the  only  way  you 

can  deal  with  this  once  you  accept  the 
position,  as  we  do,  that  although  non- 
voting shares  are  in  themselves  funda- 
mentally bad  things  there  may  be  instances 
where  they  are  legitimate  and  justified. 
You  then  get  up  against  the  difficulty  of 
definition  because  the  circumstances  which 
would  justify  the  issue  of  non-voting 
shares  are  so  very  varied.  Therefore,  we 
feel  that  in  the  last  resort  it  is  a matter  of 
the  market.  If  we  all  feel  so  strongly 
about  non-voting  shares  we  should  not 
either  buy  or  subscribe  for  them,  and  then 
if  that  became  the  general  attitude  of  the 
investing  public  they  would  die  because 
you  could  not  issue  them.  A tremendous 
change  has  taken  place  in  the  last  ten 
years  in  the  general  outlook  about  this. 
Nobody  now,  I think,  will  make  an  issue 
or  attempt  to  make  an  issue  of  non-voting 
shares  unless  there  are  some  pretty  good 
reasons  for  it. 

Mr.  Touche:  Meaning  an  issue  for 
cash? 

Sir  Edwin  Herbert : Yes. 

Mr.  Touche:  Yes,  I would  agree. 

3414.  One  could  imagine  an  example 
where  a family  company  wished  to  expand 
its  business  without  passing  oyer  control 
and  found  people  content  to  have  non- 
voting shares.  That  is  all  right  at  that 
stage,  but  it  might  be,  might  it  not,  that 
in  the  course  of  time  the  original  family 
would  pass  away  and  the  non-voting  shares 
would  become  wholly  inappropriate  be- 
cause the  purpose  for  which  they  had 

been  created  had  gone? Sir  Edwin 

Herbert:  Yes,  but  I think  you  have  to 
judge  it  at  the  time  when  the  issue  is 
made,  because  it  would  not  be  right  really 
to  force  a family  into  the  position  whereby 
they  had  either  to  issue  preference  shares 


or  debentures  or  to  issue  ordinary  shares 
with  unrestricted  votes,  which  might  mean 
that  their  competitor  around  the  comer 
would  take  them  over.  I think  you  must 
judge  this  at  the  time  when  the  issue  of 
the  shares  is  made.  I admit  that  once  the 
issue  has  been  made  the  task  of  extricating 
those  shares  from  their  non-voting  posi- 
tion becomes  extremely  difficult.  To  take 
another  example,  there  are  quite  a few 
companies  on  the  market  today  who  are 
programme  contractors  under  the  Tele- 
vision Act.  Under  the  agreements  made 
by  the  Independent  Television  Authority 
it  is  essential  that  the  control  of  those 
companies  shall  be  left  in  the  hands  of 
those  people  to  whom  the  contracts  were 
originally  given  by  the  Independent  Tele- 
vision Authority.  Therefore,  the  Inde- 
pendent Television  Authority  will  not 
permit  the  transfer  to  anybody— outside 
a very  small  circle — of  voting  shares  in 
those  companies.  Are  you  to  say  the 
public  shall  have  no  interest  in  those  com- 
panies at  all,  or  should  never  be  allowed 
to  have  an  interest  in  them,  because  that 
is  what  you  would  be  saying  if  you  said 
they  were  not  to  issue  non-voting  shares. 
It  would  mean  those  shares  could  never 
be  marketed  at  all,  which  could  not  be 
right. 

3415.  That  is  a very  interesting  modem 
example  of  the  kind  of  difficulty  one  is 

likely  to  run  into? Yes.  You  would 

have  two  Acts  running  against  each  other 
then.  I do  not  want  to  defend  the  thing 
as  a general  practice  because  we  are  very 
much  opposed  in  principle  to  it.  I am 
only  talking  about  the  exceptions. 

3416.  There  are  some  people  who  say 

they  would  prefer  a non-voting  share  in  a 
given  concern  if  they  could  get  it  at  50j. 
to  a voting  one  which  cost  60j.  Some 
people  really  treat  it  simply  as  a matter 
of  price. That  is  true. 

3417.  Coming  now  to  a very  different 

topic,  heading  10,  which  concerns  the 
Board  of  Trade’s  powers  to  appoint 
inspectors.  You  say,  “ It  is  felt  these 
powers  are  sometimes  used  in  too  dilatory 
a manner.”.  _ What  I wanted  to  put  to 
you  on  that  is  this.  I take  it  you  would 
agree  the  appointment  of  a Board  of 
Trade  inspector  does  not  do  the  company’s 
credit  or  reputation  any  good  ? Yes. 


E 


683 


(81762) 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[ Continued 


6th  January , 1961]  sir  edwin  Herbert,  mr.  g.  l.  c.  touche 

AND  MR.  W.  S.  GAMMELL 


3418.  The  mere  fact  that  an  inspector 

has  been  appointed  suggests  there  is 
something  wrong? Yes. 

3419.  That  being  so,  there  is  something 

to  be  said  for  the  view  that  the  Board  of 
Trade  ought  to  make  some  kind  of 
reasonably  reliable  preliminary  investiga- 
tion before  the  appointment  of  an  inspec- 
tor?  That,  of  course,  we  accept,  and 

I think  we  have  pointed  out  here  that 
companies  ought  to  be  protected  against 
any  unreasonable  applications,  but  you 
cannot  get  away  from  the  fact  that  so 
many  of  these  Board  of  Trade  inquiries 
amount  to  post  mortems,  and,  though  I 
do  not  want  to  name  any  particular 
names,  I can  think  of  half  a dozen 
instances  where  the  City  perfectly  well 
knew  there  was  a proper  case  for  an 
inquiry  long  before  the  Board  of  Trade, 
quite  properly,  have  felt  they  could  take 
action.  If  one  devised,  without  allowing 
irresponsible  people  to  ruin  companies  by 
asking  the  Board  of  Trade  to  act  too  soon, 
some  means,  some  form  of  consultation 
whereby  the  Board  of  Trade  could  act  in 
cases  and  at  a time  when  it  was  pretty 
well  known  in  responsible  quarters  some- 
thing wanted  looking  into,  it  would  be 
much  more  advantageous  than  in  fact 
has  been  the  case  in  quite  a number  of 
instances. 

3420.  Do  you  see  any  prospect  for  the 
suggestion  that  the  Board  might  be 
empowered  to  seek  private  access  to  the 
books  of  a concern  to  see  whether  there 
is  a prima  facie  case?  If  there  was  a 
confidential  communication  from  the 
director,  or  whoever  it  was  who  wanted 
an  inquiry,  to  the  Board  of  Trade  followed 
by  a communication  by  the  Board  of 
Trade  to  the  parties  whose  conduct  was 
being  complained  of,  and  the  statutory 
provision  made  the  whole  thing,  as  it 
were,  top  secret,  so  that  the  Board  of 
Trade  could  inform  themselves  without 
the  stigma  of  the  appointment  of  an 
inspector,  then  the  public  appointment  of 
an  inspector  might  follow  if  a case  were 
suggested  by  these  secret  investigations? 

Mr.  Touche : I think  it  would  be  a 

good  thing.  The  Board  of  Trade  could 
make  some  contact  with  the  company 
before  taking  the  step  of  appointing  an 
investigator. 


3421 . A preliminary  enquiry  which  was 
made  highly  secret  by  statute  and  nobody 
would  divulge  anything  about  it  at  all? 
Yes. 

3422.  Do  you  think  something  of  that 

sort  might  be  worth  exploring? Sir 

Edwin  Herbert : Yes,  I think  it  would  be 
an  excellent  thing  to  explore,  because 
there  are  two  things  to  avoid,  as  we  see  it. 
One  is  such  caution  that  prevents  action 
being  taken  at  a time  when  it  might  be 
some  use  to  the  stockholders,  and,  on  the 
other  hand,  premature  action  which  might 
damage  the  prospects  of  a perfectly 
properly  conducted  company.  If  we  could 
get  something  in  between  those  two,  that 
is  what  we  would  like  to  see. 

3423.  The  next  heading  on  which  I 

would  ask  a question  is  number  1 1,  which 
deals  with  the  vexed  question  of  the  dis- 
closure of  beneficial  interest  in  shares. 
You  suggest  the  directors  should  have  “ a 
statutory  right  at  any  time  to  call  for 
disclosure  by  a nominee  of  the  beneficial 
owners  of  shares.”.  That  suggestion  has 
been  made  by  others  and,  like  several 
other  suggestions  on  the  same  point,  has 
been  criticised.  It  is  a very  controversial 
matter  ? It  is. 

3424.  The  sort  of  views  we  have  had 
expressed  about  it  are,  first,  that  it  would 
be  wrong  in  principle  to  give  private 
persons  powers  of  this  kind  over  other 
private  persons,  that  is  to  say  a man’s 
share  is  his  own  and  what  he  does  with  it 
is  his  own  business.  He  can  have  his 
house  held  by  a nominee  for  him  if  it 
suits  him.  Why  should  he  not  be  entitled 
to  do  the  same  thing  as  regards  shares? 

1 do  not  see  any  reason  at  all  why  a 

shareholder  should  not  take  that  line,  but 
if  he  does  he  cannot  expect  the  director 
to  regard  himself  as  being  fiduciarily 
related  to  him  in  any  way,  because  he  does 
not  know  who  the  beneficial  owner  is. 
That  can  be  a very  serious  matter  when 
you  have  things  like  take-over  bids.  For 
example,  a company  may  come  along  and 
say  to  the  directors  “ Will  you  recommend 
your  shareholders  to  sell  those  shares  to 
us  for,  shall  we  say,  £x  ? The  directors 
have  no  idea  at  all,  if  the  nominee  system 
is  used,  whether  those  bidders  have  already 
acquired  an  interest  in  the  company  or 
not;  they  do  not  know  whether  the 
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persons  for  whom  they  are  trustees,  if  I 
may  use  that  inaccurate  term,  include  the 
bidders  or  not.  And  supposing  the  bidder 
offers  £1  is  it  not  relevant  to  the  directors 
to  know  in  advising  their  shareholders 
whether  or  not  the  bidder  has  been  buying 
the  shares  in  the  market  for,  say,  15.?.  or 
£2?  How  can  the  directors  really  dis- 
charge their  fiduciary  duties  to  their  share- 
holders if  they  do  not  know  who  their 
shareholders  are  and  what  their  interests 
are,  or  what  the  conflicting  interests  of  the 
shareholders  amongst  themselves  are  ? 
How  can  they  know  that,  unless  in  those 
circumstances  they  have  a right  to  call  for 
disclosure  of  the  beneficial  interest? 

3425.  Arising  out  of  that,  might  I put 
two  questions?  I think  I am  right  in 
saying  that  most  suggestions  for  the 
regularising  of  take-over  bids  include  a 
provision  to  the  effect  that  the  bidders 
must  disclose  their  true  identity  and  the 

nature  of  their  interest? Certainly. 

Does  that  mean  the  bidder  has  also  got  to 
disclose  how  many  shares  he  has  bought 
in  the  company  already  and  what  he  has 
paid  for  them? 

3426.  It  could  be  made  to  include  that, 
I think;  I think  that  would  fall  within  the 

general  principle? 1 am  now  only 

dealing  with  the  question  you  put  to  me: 
why  should  a shareholder  be  in  any 
different  position  from  the  owner  of  a 
house?  As  far  as  I know,  the  owner  of  a 
house  does  not  require  a director  or 
anybody  else  to  exercise  fiduciary  duties 
towards  him,  whereas  a shareholder  does. 

3427.  If  a man  is  content  to  take  the 
risk  and  to  have  an  imperfect  title,  there 
is  no  reason  he  should  not  say  “ I am 
content  Mr.  Jones’s  name  should  appear 
on  the  register,  and  I will  keep  the  benefi- 
cial interest  and  rely  on  Mr.  Jones  to  look 

after  my  interest  ” ? That  is  perfectly 

true,  but  how  can  he  then  expect  the 
directors,  with  full  knowledge — and  that 
is  necessary — to  act  in  a fiduciary  capacity 
towards  him?  To  Mr.  Jones,  yes. 

3428 . He  takes  the  risk  that  if  he  goes  to 
the  directors  and  makes  some  complaint 
to  them,  they  will  say  “ Yes,  we  know 
Mr.  Jones,  but  who  are  you  ? You  are  not 

on  our  books  ” ? 1 do  not  think  it  is 

quite  as  simple  as  that. 


3429.  As  to  the  directors’  fiduciary  duty 
and  the  necessity  that  they  should  know 
to  whom  that  duty  is  owed,  do  those 
considerations  really  stand  in  cases  of  the 
great  companies  whose  shareholders 
change  from  day  to  day?  Can  the  direc- 
tors ever  know  in  whose  favour  they  are 

exercising  their  duty? 1 do  not  think 

this  is  of  any  importance  in  regard  to 
companies  like  that,  but  you  could  con- 
ceivably even  there,  I think,  imagine  a case 
where  it  would  be  justified  for  a director 
to  know.  One  of  the  most  difficult  things, 

I think,  that  directors  have  to  judge  is  how 
much  information  to  disclose  in  the 
annual  report  or  elsewhere  about  the 
business,  because  we  as  shareholders  like 
to  have  as  much  disclosed  as  possible  but 
we  do  accept  that  all  directors  have  got  to 
consider  that  what  they  say  is  going  to  be 
made  public.  What  they  say  to  the  share- 
holders is  of  importance,  and  I could 
imagine  circumstances  in  which  the  direc- 
tors would  be  properly  influenced  as  to  the 
amount  of  information  they  disclosed  by 
consideration  as  to  whether  one  of  their 
competitors,  for  example,  had  bought  a 
large  number  of  shares  and  put  them  in  a 
nominee’s  name. 

3430.  A competitor  could  put  a man 
in  holding  one  share  in  his  own  right, 
could  he  not?  It  does  not  really  affect 
the  position  whether  he  is  a nominee  or 

not? 1 think  if  a large  number  of 

shares  was  seen  accumulating  under  one 
nominee  name,  that  would  give  one  a good 
indication.  Of  course,  you  can  defeat 
anything  if  you  try  hard  enough. 

3431.  Assuming  the  desirability  of  a 
beneficial  interest  being  made  known, 
what  system  can  be  devised  which  would 
produce  results  in  any  way  commensurate 

with  the  work  involved  ? That  is  really 

why  we  put  it  in  this  way.  We  are  in 
favour  of  the  nominee  system  as  a system, 
but  we  think  there  are  exceptional  cases 
where  the  directors  should  have  the  right, 
at  their  discretion,  to  call  for  a disclosure 
by  a nominee  shareholder  of  the  beneficial 
interest  he  represents.  I should  contem- 
plate that  it  would  only  be  in  fairly  rare 
instances  directors  would  wish  to  exercise 
that  discretion. 

3432.  The  difficulty  is,  first  of  all,  to  say 
on  what  occasions  the  director  should  be 
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allowed  to  exercise  that  power? That 

is  why  we  did  suggest  it  should  be  left  to 
the  discretion  of  the  directors. 

3433.  That  is  a short  and  simple  answer, 
but  do  you  think  it  would  be  workable? 
It  puts  rather  an  onus  on  the  director, 

does  it  not? It  does  put  an  onus  on 

the  directors,  but  I am  thinking  that  a 
director  does  have  a very  severe  onus  on 
him  in  any  event,  namely  to  do  the  best 
he  can  to  hold  the  balance  between  the 
different  classes  of  shareholder,  and  I 
should  have  thought  that  it  would  ease 
his  burden,  on  the  whole,  if  he  felt  in  a 
suitable  case  he  could  find  out  who  the 
real  people  were  whose  interests  he  was 
supposed  to  look  after. 

Mr.  Touche : I should  imagine  such  a 
power  if  it  existed  would  only  be  used  very 
rarely,  when,  for  instance,  there  was  a 
large  nominee  holding  building  up  and 
the  directors  were  in  some  doubt  as  to 
what  the  object  of  the  shareholder  was. 
In  the  ordinary  way  directors  would  not 
ask  for  the  beneficial  interest  to  be 
declared. 

3434.  How  would  they  know  a large 

nominee  interest  was  being  built  up  ? 

It  would  appear  in  the  register. 

3435.  The  same  person,  or  the  same 
series  of  people,  buying  the  shares  one 

after  the  other? Y ou  might  see  in  the 

register  that,  say,  20  per  cent,  of  the  issued 
shares  had  been  accumulated  and  passed 
into  the  name  of  such  and  such  a bank 
nominee,  which  is  obviously  not  the 
beneficial  owner,  and  you  do  not  know 
who  the  beneficial  owner  is.  In  a case 
like  that  you  would  like  to  know  because 
it  would  affect  a lot  of  decisions  in  the 
conduct  of  the  business,  quite  possibly. 

3436.  It  would  be  desirable  to  know  it, 
but  the  bank  nominees  would  be  put  in  a 
rather  difficult  position,  would  they  not, 
because  they  act  as  nominees  for  all  sorts 
of  people  and  for  all  sorts  of  quite 

legitimate  purposes? Yes.  Of  course 

it  might  not  be  one  beneficial  owner  at  all ; 
the  large  holding  might  in  fact  be  spread 
among  a great  number  of  the  bank’s 
customers. 

3437.  Mr.  Bingen:  I think  Mr.  Touche 
said  it  might  affect  a number  of  decisions 
taken  by  the  board  if  they  saw  a large 


nominee  holding  being  built  up.  Pro- 
vided the  directors  are  running  the  com- 
pany in  what  they  conceive  to  be  the  best 
interests  of  a fluctuating  body  of  share- 
holders, doing  everything  they  think  right 
to  improve  the  value  of  the  company  to 
the  investors  generally,  why  as  a general 
proposition  should  it  matter  whether  their 

shareholders  are  X,  Y or  Z? They 

could,  for  example,  be  competitors. 

3438.  Provided  they  are  running  the 
company  in  what  they  conceive  to  be  the 
best  interests  of  their  shareholders  what 

does  that  matter? Sir  Edwin  Herbert: 

I think  it  might  be  a perfectly  relevant 
thing  for  a director  to  know,  if  he  was 
considering  whether  the  company  should 
enter  into  a contract  with  that  particular 
person  who  was  buying  for  control;  or  if 
he  did  decide  to  enter  into  a contract, 
what  information  he  should  disclose  to 
him.  I can  think  of  a number  of  instances 
where  it  is  difficult  for  the  directors  to 
carry  on  the  business  properly  unless  they 
know  who  their  shareholders  really  are — 
not  normally,  but  there  are  abnormal, 
exceptional  cases. 

3439.  Mr.  Lawson:  What  would  you  do 
in  the  case  of  a number  of  nominees  ? The 
directors  might  approach  the  first  nominee 
and  get  a reply  that  the  holding  was  for 
the  XYZ  company,  but  would  the  direc- 
tors then  have  power  to  go  to  that 
company  and  enquire  for  whom  it  held, 

and  so  on  all  the  way  down  the  line? 

I do  not  think  one  could  do  that  really,  it 
would  not  be  practicable.  This  is  not  the 
complete  remedy,  but  it  goes  some  part  of 
the  way. 

3440.  If  somebody  wanted  to  conceal 
his  holding  he  has  only  got  to  put  a 
couple  of  nominees  between  himself  and 
the  registered  holder  and  he  has  done  it. 
This  suggestion  might  help  a little,  but  it 
would  not  be  really  effective,  would  it? 
— —Not  where  it  was  so  important  to 
conceal  that  the  buyer  had  carried  out 
every  precaution  he  could  think  of. 

3441.  Mr.  Mackinnon:  This  very  point 
does  arise  on  Board  of  Trade  investigations 
into  the  ownership  of  shares  under  section 
173  and  in  section  174  (2)  the  Board  of 
Trade  were  given  certain  sanctions,,  to 
impose  on  people  if  they  did  not  comply 
with  the  requirements.  Do  not  think  I 
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am  saying  the  proposal  is  right  or  wrong, 
hut  it  does  seem  that  this  problem  has  been 
tackled  by  the  legislature  in  the  case  of  a 
Board  of  Trade  inquiry  and  it  would  not 
be  beyond  the  realms  of  possibility  to 
apply  similar  provisions  to  an  inquiry  by 
directors.  One  thing  which  can  be  done 
by  the  Board  of  Trade  under  section  174 
(2)  is  to  ban  the  transfer  of  the  shares  if 

the  position  is  such  as  to  merit  it. 

The  principle,  shall  we  say,  has  been 
breached  by  sections  173  and  174. 

3442.  Sir  George  Erskine : What  you 
really  want  to  achieve  is  to  ascertain 
whether  in  fact  there  is  a substantial 
holding  by  one  man.  Mr.  Touche’s 
illustration  was  that  if,  say,  the  directors 
found  20  per  cent,  of  the  capital  was  held 
by  a bank  nominee  company  they  should 
have  the  right  to  ask  them  to  give  the 
names  of  the  beneficial  owners.  Would 
it  meet  your  point  if  it  were  only  required 
to  do  that  if  in  fact,  say,  10  per  cent.,  or 
half  of  the  total  nominee  holding  were 

held  by  one  individual? 1 think  a 

limitation  of  that  kind,  if  thought  to  be  a 
proper  precaution,  would  help. 

Mr.  Touche : I do  not  think  this  point  is 
material  in  relation  to  small  holdings.  It 
is  only  in  relation  to  substantial  holdings 
of,  say,  10  per  cent,  or  more.  In  other 
words,  I would  agree  with  you. 

3443.  Chairman : As  to  section  174,  I 
have  gathered  from  our  previous  discus- 
sions that  the  objection  to  that  is  delay, 
that  by  the  time  the  Board  of  Trade 
inquiry  into  beneficial  interest  has  been 
completed  the  contemplated  mischief, 
whatever  it  was,  would  have  been  done. 

Is  that  your  view.  Sir  Edwin? Sir 

Edwin  Herbert:  Yes,  and  also,  of  course, 
the  whole  thing  is  governed,  is  it  not,  by 
the  opening  words  of  section  173 : “ Where 
it  appears  to  the  Board  of  Trade  that  there 
is  good  reason  to  investigate  the  owner- 
ship of  any  shares  in  or  debentures  of  a 
company  and  that  it  is  unnecessary  to 
appoint  an  inspector  for  the  purpose . . 
then  they  may  take  certain  action.  I 
should  have  thought  the  circumstances, 
under  which  a director  might  legitimately 
want  to  know  who  his  shareholders  really 
were,  were  probably  wider  than  the 
circumstances  under  which  the  Board  of 
Trade  as  a substitute  for  appointing  an 


inspector  can  take  these  steps  under 
section  173. 

3444.  Have  you  considered  the  reverse 
way  of  dealing  with  this?  It  has  been 
suggested  that  the  onus  might  be  put  on 
any  shareholder  who  became  the  beneficial 
owner  of,  say,  10  per  cent,  of  the  shares  of 
a company  held  by  nominees  on  his 
behalf,  to  disclose  that  fact  to  the  board? 

1 do  not  think  that  is  necessary 

because,  granted  that  we  are  only  thinking 
of  the  small  minority  of  cases  where  dis- 
closure might  well  be  called  for  by  the 
directors,  why  break  into  the  well-estab- 
lished nominee  system  by  making  it  an 
obligation,  in  certain  circumstances,  to 
disclose  10  per  cent.,  or  whatever  it  may 
be  ? Ido  not  see  why  that  should  be  done, 
provided  that  the  directors,  in  suitable 
cases,  could  call  for  it  to  be  done. 

3445.  Yes,  but  the  point  of  this  sug- 
gestion was  that  whereas  a nominee  might 
not  know  the  ultimate  beneficiary  for 
whom  he  held  shares,  there  would  be  little 
doubt  that,  in  the  vast  majority  of  cases, 
the  beneficial  owner  would  know  what 
shares  he  was  beneficial  owner  of,  if  you 

follow  me? 1 do  not  suppose  there  are 

many  cases  where  there  would  be  holders 
of  more  than  10  per  cent.  Yes,  it  might 
be  a help. 

3446.  If  I recollect  rightly,  the  Cohen 
Committee  did  make  a recommendation 
of  putting  the  onus  on  the  beneficial 
owner,  but  they  set  the  holding  as  low  as 
1 per  cent.,  and  it  was  argued  that  that 
would  cause  great  difficulty  because  there 

were  too  many  possible  cases? Mr. 

Touche:  As  against  our  suggestion,  that 
alternative  has  the  effect  of  putting  the 
machine  in  motion  for  a great  number  of 
cases  where  it  is  not  really  required;  in 
other  words,  everyone  who  has  the  mini- 
mum which  it  is  required  should  be 
disclosed  has  to  make  this  disclosure. 

3447.  Someone  might  have  a gift  to 

him  by  will  of,  say,  25  per  cent,  of  the 
capital  of  a company,  and  those  shares 
might  remain  vested  in  the  executors  of 
the  will  who  were  not  as  yet  ready  actually 
to  transfer  them:  in  that  case  you  would 
say  this  beneficiary  is  being  harassed  quite 
unnecessarily.  Is  that  the  kind  of  example 
you  have  in  mind? No,  I was  thinking 
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further,  that  the  remedy  we  were  pro- 
posing only  comes  into  operation  at  the 
discretion  of  the  directors,  and  in  the 
normal  way  they  would  not  worry  who 
the  shareholders  were.  It  would  only  be 
on  some  special  occasion  that  they  would 
use  it. 

3448.  The  directors  would  act  selec- 

tively, whereas  the  reverse  operation 
would  apply  to  everyone,  whether  the 
holding  was  relevant  for  this  purpose  or 
not? Yes. 

3449.  Mrs.  Naylor : You  are  assuming 
that  directors  would  not  use  this  power 
except  with  very  great  judgment  and 
responsibility.  If  you  measure  the  number 
of  times  in  which  it  would  be  used  against 
the  number  of  times  a beneficial  owner 
of  10  per  cent,  of  the  capital  would  have 
to  declare  his  interest,  you  would  be 

expecting  it  to  be  used  very  rarely? 1 

think  so,  yes. 

Sir  Edwin  Herbert : I think  so,  too.  It 
would  be  quite  a nuisance  to  start  such 
an  enquiry,  and  I cannot  think  directors 
would  use  it  out  of  idle  curiosity. 

Mrs.  Naylor:  I think  some  would;  some 
of  those  you  feel  should  have  been 
investigated  by  the  Board  of  Trade ! 

3450.  Mr.  Bingen:  Reference  has  been 
made  to  the  trustee  position  of  directors 
and  that  it  is  very  nice  for  them  to  know 
who  their  beneficiaries  are.  In  certain 
companies  they  do  not  know.  But  the 
chairman  of  a large  public  company  has 
told  the  Committee  that  he  could  not  care 
less  who  held  his  company’s  ordinary 
stock  from  day  to  day  and  that  his  duty 
was  to  run  the  company  to  the  best 
advantage  of  everyone.  He  had  the 
general  obligation  to  make  the  company  a 
success.  How  can  you  reconcile  that 
approach  with  the  approach  that  “ I must 

know  who  my  beneficiaries  are  ” ? 

When  dealing  with  a big  company  I would 
agree  it  does  not  matter  a scrap  to  the 
directors  who  the  shareholders  are.  We 
are  thinking  here  of  certain  special  cases 
which  arise  from  time  to  time  where  it 
does  matter,  or  we  think  it  could  matter 
very  much  to  the  directors,  in  deciding 
what  is  their  proper  duty,  that  they  should 
know  who  their  particular  shareholders 
are.  It  does  not  apply  to  the  ordinary 


anonymous  shareholders  in  a big  com- 
pany. It  does  not  apply  in  a great  many 
cases,  but  there  are  instances  where  we 
believe  it  is  important  and  justifiable  for 
die  directors  to  know  with  whom  they  are 
dealing.  I could  not  agree  more  that  in 
the  ordinary,  normal  case  with  share- 
holders coming  in  and  going  out  day  by 
day,  it  does  not  matter  who  they  are. 

3451.  Would  the  exceptions  be  cases  of 

companies  where,  because  of  undervalu- 
ation of  assets  or  mismanagement  the 
shares  have  been  undervalued  and  some- 
body has  been  secretly  buying  for  control 
so  that  the  directors  would  then  be  un- 
seated?  Not  necessarily  those  cases. 

I can  think  of  quite  a few  cases  over  the 
years  where  a perfectly  well  administered 
company  with  a fairly  small  body  of  share- 
holders has  been  running  its  affairs 
perfectly  well  and  properly,  but  where  a 
competitor  has  deliberately  tried  to  acquire 
shares.  In  those  circumstances,  how  can 
the  directors  of  that  company  do  their 
duty  properly  if  they  have  no  means  of 
knowing  whether  their  competitor  is  in 
fact  endeavouring  to  become  the  leading 
shareholder  in  their  company. 

3452.  Mr.  Leslie  Brown:  Is  there  an 
implication  there  that  you  are  thinking  in 
these  special  cases  of  the  directors  acting 
with  regard  to  their  own  interests  as 
directors  rather  than  as  managers  of  the 

company? 1 am  thinking  entirely  of 

the  company  and  the  general  body  of 
shareholders.  I have  no  sympathy  what- 
ever with  directors  who  let  their  company 
get  into  a condition  where  a take-over 
bidder  has  an  obvious  case  and  who  then, 
with  death-bed  repentance,  try  to  get  the 
shareholders’  support  which  they  have 
never  earned  for  20  years. 

3453.  Chairman:  It  is  a difficult  subject, 
and  I do  not  think  we  can  carry  it  much 
further.  It  seems  on  the  whole  that  most 
people  are  agreed,  in  certain  circumstances, 
that  disclosure  would  be  most  desirable; 
but  it  is  extraordinarily  difficult  to  evolve 
an  effective  system.  All  we  can  do  is  to 
add  your  suggestion  to  the  others  we  have 
received  and  see  what  they  come  to.  The 
next  point  arises  under  heading  16,  take- 
over bids.  First  of  all,  might  I ask  you 
generally  whether  you  are  satisfied, 
broadly  speaking,  with  the  new  Board  of 
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Trade  regulations  on  take-over  bids? 
Most  people  seem  to  think  they  cover  the 
ground,  subject  to  their  effect  being  woven 

into  any  new  company  legislation? 

The  answer  is  yes,  we  are.  Referring  to 
your  phrase,  “ subject  to  their  being 
woven  into  any  new  company  legislation”, 
we  are  not  certain  that  they  should  be 
woven  into  any  new  legislation.  So  long 
as  the  Board  of  Trade  has  the  power  to 
keep  them  in  their  present  form,  we  are 
not  sure  that  would  not  be  better. 

3454.  There  would  have  to  be  some 
modification.  As  they  are  framed  they 
apply  only  to  licensed  dealers,  and  one 
would  have  to  make  them  applicable  to 

all  dealers? In  that  sense,  I would 

agree;  but  I would  not  much  care  to  see 
Board  of  Trade  regulations  cease  to  be 
Board  of  Trade  regulations  and  become 
provisions  in  an  Act  of  Parliament. 

3455.  Yes,  I see.  One  might  provide 

for  the  general  adoption  of  those  regu- 
lations?  Yes. 

3456.  Then  there  is  a point  under  the 
same  heading  where  you  say:  “ It  seems 
wrong  that,  while  the  law  and  the  regula- 
tions of  the  London  Stock  Exchange 
require  the  publication  by  prospectus  of 
much  detailed  information  before  money 
can  be  raised  from  the  public  by  the  issue 
of  shares  or  securities,  no  such  information 
is  required  when  shares  are  offered  by 
one  company  in  exchange  for  the  shares 
(which  are  money’s  worth)  of  another 
company.”.  In  other  words,  a prospectus 
is  required  if  I offer  my  shares  in  com- 
pany A for  cash,  but  a prospectus  is  not 
required  if  I offer  my  shares  in  company 

A for  shares  in  some  other  company? 

Yes. 

3457.  As  to  that,  I take  it  you  would  not 
require  a prospectus  on  exchanges  of 
shares  except  in  cases  which  would  have 
required  a prospectus  if  they  had  been 

cash  transactions? 1 think  this  1ms 

been  largely  put  out  of  date  by  the  issue 
of  the  Board  of  Trade  regulations. 

3458.  On  take-over  bids,  you  mean? 

Y es.  If  they  had  been  dealt  with  in 

the  way  we  discussed  in  answer  to  your 
last  question,  I think  this  paragraph 
would  be  satisfied. 

3459.  I see.  But  so  far  as  it  is  material, 
you  would  agree,  would  you,  that  any 


alterations  of  the  law  to  bring  exchanges 
of  shares  within  the  prospectus  pro- 
visions should  apply  only  to  cases  where 
a cash  transaction  would  have  necessitated 
a prospectus? Yes,  certainly. 

3460.  Mr.  Bingen : Suppose  a large 

company  whose  shares  are  quoted  is 
trying  to  acquire  a very  small  company 
and,  instead  of  paying  cash,  offers  its  own 
shares  and  issues  new  shares  which  in 
turn  will  get  a quotation:  that  would  not 
require  the  issue  of  a prospectus? No. 

3461.  Otherwise  it  would  hamper  a 
large  number  of  minor  dealings,  would  it 

not? No,  we  had  not  that  in  mind 

at  all. 

3462.  Then  under  heading  21,  on 
Accounts,  you  say  “ it  is  desirable  that 
the  following  details  should  be  given”, 
and  you  begin  with  “ Sales  and  gross 
turnover  figures  (except  in  the  case  of 
exempt  private  companies).”.  That 
question  as  regards  turnover  figures  has 
been  the  subject  of  considerable  dis- 
cussion in  the  Committee,  and  it  has  been 
put  to  us  by  a number  of  witnesses  that 
it  would  be  harmful  for  some  companies’ 
businesses  if  a hard  and  fast  requirement 
as  to  disclosure  of  turnover  were  enacted 
in  all  cases.  It  has  also  been  submitted 
that  an  attempt  to  comply  with  this 
requirement  might  involve  some  com- 
panies, particularly  those  pursuing  a 
multiplicity  of  activities,  in  a great  deal 
of  work  without  any  compensating 
advantage  to  anyone.  Have  you  any 

views  on  that? Mr.  Touche : If  there 

were  such  a requirement,  there  would 
always  be  occasions  when  some  people 
would  find  it  inconvenient.  But,  after  all, 
it  is  common  practice  on  the  Continent  of 
Europe,  where  they  do  not  in  the  ordinary 
way  disclose  a true  figure  of  profit.  They 
do  at  least  disclose  the  turnover.  It  is  a 
common  practice  in  the  United  States 
and  Canada.  I do  not  see  why  it  should 
not  be  here.  If  you  have  this  information 
in  ordinary  cases  and  it  is  not  complicated 
by  special  considerations,  it  enables  you 
to  calculate  a great  number  of  ratios, 
profit  margins  and  so  on,  to  see  whether 
the  company  is  maintaining  its  share  of 
the  trade  in  the  industry,  whether  the 
profitability  is  rising  or  declining,  and  it 
renders  the  accounts  very  much  more 
meaningful. 
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3463.  Yes,  I see.  Then  you  say  that 
the  names  of  subsidiary  and  associated 
companies,  to  put  it  shortly,  should  be 
disclosed  in  the  accounts,  and  a good 
many  arguments  have  been  raised  against 
the  desirability  of  doing  that.  Amongst 
other  things,  it  is  said  that  this  disclosure 
might  prejudice  the  position  of  a company 
in  foreign  countries  where  it  may  get 
on  a lot  better  if  the  connection  is  not 
known.  Do  you  think  there  might  be  any 

substance  in  that? There  might  be. 

I should  have  thought  probably  the  con- 
nection would  be  known.  But  as  regards 
companies  in  this  country,  especially  the 
very  large  companies,  if  an  investor  knows 
the  names  of  subsidiaries,  he  can  get  a 
very  much  better  idea  as  to  what  busi- 
nesses they  do  actually  carry  on  and 
what  is  the  nature  of  the  business  in 
which  his  money  is  invested. 

3464.  I see  it  has  that  advantage  to 

people  who  desire  that  information,  but 
the  question  rather  is  how  far  they  should 
be  given  that  information  if  it  is  really 
going  to  be  harmful  to  the  company  to 
give  it? Of  course  this  harmful  argu- 

ment is  always  cropping  up,  and  I think 
most  of  the  time  it  is  just  humbug. 

3465.  I suppose  that  is  a matter  of 
opinion.  Then  other  companies  say  they 
have  so  many  subsidiary  companies  and 
some  of  them  are  so  small,  it  would  be 
a waste  of  time  to  give  a complete  list? 

Well,  there  is  not  a very  great  deal 

of  time  wasted.  It  is  only  the  printing 
of  the  information  and  the  shareholder 
does  not  have  to  read  it  if  he  does  not 
think  it  is  material. 

3466.  That  again,  I suppose,  is  an 
answer.  Then  there  are  other  arguments 
such  as  that  a company  which  is  carrying 
on  a business  of  manufacturing  certain 
commodities  may  wish  to  engage  in  the 
retail  trade  in  the  same  or  similar  com- 
modities, and  it  might  find  it  less  em- 
barrassing in  its  dealings  with  the  retail 
trade  if  its  connection  with  retailing  were 
not  known;  that  is  to  say,  it  might 
put  them  in  an  embarrassing  position  if 
the  retailers  knew  that  they,  the  manu- 
facturers, had  embarked  on  retail  trade; 
and  it  is  said  as  a matter  of  commercial 
expediency  that  it  is  quite  legitimate  in 
such  a case  that  the  connection  should  not 


be  disclosed? 1 can  see  there  would  be 

an  advantage  in  the  connection  not  being 
disclosed  at  a certain  time.  I should  have 
thought,  after  a certain  lapse  of  time, 
the  other  retailers  would  probably  come 
to  know  of  the  connection. 

3467.  I see.  We  have  had  that  answer 

given  to  us  before.  It  is  only  a matter 
of  time,  and  the  connection  will  become 
known  anyhow;  so  it  is  not  a very 
important  point.  That  is  how  it  is 
put? Yes. 

3468.  Then  there  is  the  question  of  a 
concern  such  as  a high  class  hotel 
establishing  a business  of  mobile  coffee 
stalls  round  London;  and  in  a case  of 
that  kind  it  might  be  advantageous  to 
the  parent  company  that  the  connection 

should  not  be  known? Sir  Edwin 

Herbert-.  Why  start  the  business,  then? 

Mr.  Touche'.  If  the  connection  were 
known,  I think  it  might  very  well  put  up 
the  price  of  the  shares.  It  is  diversification 
into  a more  popular  type  of  business. 

Mr.  Bingen-.  It  would  be  much  more 
likely  that  a coffee  stall  chain  would 
buy  up  the  hotel  1 

3469.  Chairman : Then  you  suggest  that 
the  accounts  should  include  a directors’ 
valuation  of  unquoted  investments  in 
subsidiary  and  associated  companies. 
Do  you  think  the  directors  would  be 
competent  to  make  such  a valuation  and 
would  they  have  the  necessary  facts  on 
which  to  make  it?  They  would  as 
regards  subsidiaries,  I suppose,  but  I 
think  this  extends  to  companies  of  which 

they  have  not  actual  control? If  the 

subsidiaries  are  consolidated,  this  point  is 
not  relevant.  It  does  not  matter  in  those 
cases.  Of  course,  in  the  case  of  investment 
trusts  and  investment  dealing  companies, 
it  is  common — in  fact,  it  is  usual — for  the 
directors  to  place  some  value  on  the 
unquoted  securities.  It  gives  some 
indication;  and,  after  all,  they  made  this 
investment  and  they  are  still  deciding  to 
retain  it.  They  ought  to  have  some 
idea  of  what  they  consider  the  value  to  be, 
within  broad  limits.  What  this  is  aimed 
at  is  the  concealment  of  gross  under- 
valuations or  gross  over-valuations. 

3470.  And  you  say  that  the  directors’ 
valuation  ought,  if  they  are  doing  their 
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duty,  to  be  sufficiently  accurate  to  guard 
against  that? Yes. 

Sir  Edwin  Herbert:  No  responsible 
director  would  put  his  name  to  this 
valuation  without  getting  the  necessary 
professional  and  expert  help  in  making 
it  which  he  needed. 

Chairman:  Quite.  I think  those  are  all 
the  questions  I have,  hut  I expect  my 
colleagues  will  wish  to  ask  you  some 
further  questions. 

3471.  Mr.  Watson:  There  is  just  one 
point  I want  to  raise.  Would  it  be  fair  to 
say  the  activities  of  the  Association  are 
mainly  directed  to  the  protection  of  the 
interests  of  the  shareholdings  of  your 

constituents  ? That,  I would  say,  is  the 

major  part  of  the  work,  yes. 

Mr.  Gammell:  That  is  the  object  laid 
down  in  our  constitution. 

3472.  And  you  have  found  the  present 

machinery  is  entirely  satisfactory? 

Sir  Edwin  Herbert : Yes,  with  the  excep- 
tions to  which  we  have  drawn  attention. 
We  would  not  say  it  is  entirely  satis- 
factory. We  think  there  are  unsatis- 
factory things,  but  that  the  proportion  of 
those  unsatisfactory  things  which  can  be 
dealt  with  satisfactorily  by  legislation  is 
very  small. 

3473.  I note,  for  instance,  your  remark 
under  heading  9,  protection  of  special 
classes  of  shares:  “It  is  not  considered 
that  this  is  a subject  for  legislation.  The 
rights  of  shareholders  are  a matter  of 
contract  to  be  contained  in  the  terms  of 
issue.  It  is  for  shareholders  to  decide 
what  conditions  are  acceptable.”.  There 
are  occasions,  are  there  not,  when  there  is 
an  attempt  to  vary  these  rights,  either  with 
regard  to  dividends  or  voting  rights,  and, 
as  an  Association,  you  come  in  to  the 
extent  that  your  constituents  may  be 
interested  and  you  endeavour  to  achieve 
a satisfactory  solution  or  adjustment 

of  the  proposal  ? That  often  happens, 

yes.  I would  say  in  95  per  cent,  of  the 
cases  we  deal  with,  the  directors  of  the 
company  concerned  probably  talk  it  over 
with  us  before  they  come  to  a final 
conclusion,  and  with  other  associations 
too. 

3474.  There  is  just  one  other  question 
I wish  to  ask,  and  perhaps  it  is  not  a fair 


one  to  ask  without  notice,  but  it  is  a 
question  that  has  come  before  us.  In  any 
of  your  investigations  of  this  kind,  have 
you  come  across  the  situation  where  a 
company  has  invested  the  funds  of  its  own 
pension  fund  in  its  own  ordinary  shares, 

and  has  that  raised  any  difficulty? 1 

do  not  think  it  has  raised  any  difficulty  so 
far  as  the  members  of  our  Association 
are  concerned.  If  I may  venture  to 
express  a personal  opinion,  I think  it  is  a 
wrong  practice.  I do  not  mean  that  it  is 
an  improper  or  dishonest  practice,  but  it 
has  always  seemed  to  me  that  the  object 
of  a pension  fund  is  to  make  sure  the 
employees’  pensions  are  not  dependent 
on  the  fortunes  of  the  business  in  which 
they  are  employed.  Therefore  as  a matter 
of  prudence  I have  always  made  it  a 
principle  to  make  quite  certain  in  any  of 
the  companies  of  which  I am  a director 
that  the  funds  are  in  fact  invested  outside 
the  business;  not  because  I think  it  is 
improper,  but  for  the  peace  of  mind  of 
directors  I would  like  to  see  it  invested 
outside.  Otherwise  you  have  a sort  of 
moral  obligation  still  left. 

3475.  Mrs.  Naylor : Could  we  come 
back  to  the  question  of  access  to  the 
register  of  directors’  shareholdings?  You 
thought  it  right  that  shareholders  should 
see  it  at  any  time,  but  what  about  potential 
shareholders,  because  you  excluded  the 

public? Yes.  What  is  a potential 

shareholder  ? At  what  stage  does  a person 
become  a potential  shareholder? 

3476.  I think  they  might  be  represented 

by  the  financial  press? 1 thought  that 

might  be  it!  I think  the  financial  press 
would  be  acting  for  the  public  rather  than 
the  shareholders. 

3477.  Do  you  see  any  real  objection  to 
the  public  looking  at  the  directors’ 

register  ? 1 cannot  see  any  reason  for 

it  at  all. 

3478.  Except  that  it  is  so  easy  to  get 
round  it:  any  member  of  the  public  can 
soon  find  someone  who  is  a shareholder? 
Of  course.  But  I think  the  relation- 
ship between  a director  and  shareholders 
in  a particular  company  is  not  a matter  of 
concern  to  the  public. 

3479.  On  this  question  of  Board  of 
Trade  inspections,  I am  wondering 
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whether  the  idea  of  an  informal  approach 
in  the  first  instance  really  advances  us  very 
much,  because  I presume  there  is  some 
kind  of  informal  approach  in  any  case? 

Yes.  The  Board  of  Trade  cannot  do 

anything  unless  they  are  satisfied  within 
the  terms  of  the  Act  that  there  is  a case 
for  action  and  are  satisfied  that  their 
Minister  could  justify  the  action  in 
Parliament,  which  is  another  aspect  of  the 
matter.  I should  have  thought,  if  the 
Board  of  Trade  had  some  sort  of  private 
preliminary  access,  it  might  avoid  some 
of  the  difficulties  we  have  had. 

3480.  In  order  that  the  Board  of  Trade 
might  act  more  promptly  would  it  not  be 
necessary  for  all  companies  to  file  returns, 
something  in  the  way  that  they  are  filed 
in  the  United  States  with  the  Securities  & 
Exchange  Commission?  I know  docu- 
ments are  filed  here  with  the  Registrar  of 
Companies,  but  action  does  not  follow  as 

a result  of  that,  of  course? 1 tremble 

at  the  thought  of  copying  the  actions  of 
the  S.E.C.  in  any  way  whatever! 

3481.  Not  even  in  a modified  form? 
Only  to  the  extent  we  have  been  dis- 
cussing this  afternoon.  I do  think  we  have 
got  to  be  very  careful  not  to  have  things 
too  complicated.  My  experience  of  the 
S.E.C.  is  that  it  is  so  complicated,  so  long 
and  so  tautologous  that  very  often,  in 
trying  to  provide  for  everything,  it  really 
does  not  provide  effective  protection  for 
the  ordinary  person  at  all.  When  you 
get  a prospectus  nmning  to  70  pages  of 
foolscap,  I do  not  think  the  ordinary 
person  can  make  head  or  tail  of  it  anyway, 
and  I do  not  think  there  is  any  protection 
to  it,  nor  do  I think  that  sort  of  protection 
is  necessary. 

3482.  Mr.  Mackinnon : I know  this,  in 
a sense,  is  a small  point,  but  it  looms 
rather  large  in  certain  quarters:  this 
question  of  pre-acquisition  profits.  In 
your  memorandum  you  say:  “ In  particu- 
lar, the  regulations  under  which  pre- 
acquisition profits  are  frozen  in  an 
amalgamation  require  amendment.”.  The 
more  one  thinks  about  this,  the  more 
difficult  is  the  method  of  attacking  the 
problem.  I was  wondering  whether  your 
Association  had  any  views  on  how  this 
could  be  attacked,  and  whether,  for 
instance,  you  could  allow  going  back  two 


or  three  years  on  pre-acquisition  profits 
with  the  consent  of  someone  like  the  Board 

of  Trade? We  do  not  see  the  solution 

of  it  ourselves.  We  felt  we  must  draw 
attention  to  it,  because  it  is  one  of  the 
things  which  impede  legitimate  and  desir- 
able amalgamations,  as  we  all  know. 

3483.  Assuming  it  is  the  law  at  the 
moment  that  when  you  issue  fully  paid 
shares  in  exchange  for  a consideration 
other  than  cash,  you  have  to  establish  a 
share  premium  account  by  valuing  the 
assets  that  you  receive  and  subtracting 
from  them  the  amount  of  the  fully  paid 
shares  issued — and  there  is  conflict  in 
certain  circles  about  this — do  you  your- 
self consider  that  to  be  the  correct 
principle,  or  would  you  say  that  we  should 
distinguish  between  the  issue  of  shares  at 
a premium  for  cash  and  the  issue  of 

shares  for  other  than  cash? That  is  a 

big  question  to  answer  without  notice.  I 
should  have  thought  probably  there  is  a 
case  for  distinction  between  the  two. 

Mr.  Touche : I would  like  to  avoid  the 
question  and  approach  it  from  another 
angle,  if  I may.  Where  the  rub  comes  is 
when  you  have  two  companies  which  have 
been  in  business  for  a number  of  years 
and  have  accumulated  considerable  re- 
serves which  are  revenue  reserves  and 
available  for  distribution.  Then,  when 
you  put  them  together,  whether  you  use  a 
holding  company  or  one  of  the  constituent 
companies  as  the  surviving  unit,  you  find 
part  of  those  revenue  reserves  are  no 
longer  available  for  distribution,  no  longer 
available  to  provide  for  tax  on  the  previous 
year’s  profits  which  have  been  earned 
before  the  merger  and  are,  as  we  say, 
frozen.  That  is  a technical  nuisance 
which  makes  amalgamations  more  trouble- 
some, and  it  is  difficult  to  see  why,  because 
two  companies  are  put  together  like  that, 
these  reserves  should  not  be  available  for 
distribution. 

3484.  Logically,  the  reserves  are  in  the 

price  which  you  have  calculated  notion- 
ally  for  the  purpose  of  getting  at  the  share 
premium  account? Yes. 

3485.  So  that  you  would  modify  the 

rules  for  the  share  premium  account? 

Sir  Edwin  Herbert : That  is  rather  what  I 
had  in  mind  when  I said  there  did  seem 
to  be  a case  for  differentiating  between 
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an  issue  for  cash  from  an  issue  for  other 
consideration,  because  the  object  of  the 
share  premium  account  is  to  state  the  true 
position  in  the  accounts.  That  follows 
from  the  substance  of  the  matter,  which 
is,  as  Mr.  Touche  has  indicated,  that 
reserves  and  provisions  should  be  avail- 
able for  distribution  or  other  purposes 
which  are  not  now.  Is  it  not  desirable  to 
consider,  in  those  circumstances,  how  you 
should  calculate  your  share  premium 
account  rather  than  reverse  the  question? 

3486.  Mr.  Lawson : If  one  of  the  two 
companies  which  Mr.  Touche  had  in 
mind  is  a company  with  a very  large 
balance  of  pre-acquisition  profits  and  a 
very  large  cash  balance  or  assets  which 
can  be  converted  into  cash,  and  if  the 
purchasing  company  can  issue  its  shares  at 
a premium  so  that  it  then  brings  those 
shares  in  that  second  company  into  its 
balance  sheet  at  a low  value  and  does  not 
create  a share  premium  account  and  then 
can  distribute  the  profits  of  the  second 
company  into  its  own  company  and  can 
pay  a dividend,  it  is  very  nearly  the  same 
thing  as  issuing  shares  for  cash  at  a 
premium  and  using  the  premium  to  pay  a 
dividend.  That  is  the  difficulty,  is  it  not? 

Mr.  Touche'.  Yes.  The  difficulty 

seems  to  arise  out  of  the  technicality  that 
one  of  these  companies  is  a purchasing 
company  and  the  other  is  an  acquired 
company,  whereas  from  the  economic 
point  of  view  they  have  merely  merged. 

3487.  I think  we  all  appreciate  the 
difficulty  which  arises  on  mergers.  Direc- 
tors like  to  feel  that  this  buffer  of  pre- 
acquisition profits  is  not  entirely  frozen 
because  they  fear  that  a rainy  day  will 
come  when  they  will  want  to  use  it.  I am 
wondering  how  often,  in  fact,  they  do 
require  to  use  it,  and  I am  putting  the 
question  because  of  what  Mr.  Mackmnon 
said.  If  we  were  to  provide  that  in  appro- 
priate cases  the  Board  of  Trade  might  give 
permission  for  a reserve  of  this  kind  to  be 
distributed,  would  there  in  practice  be 
many  cases  coming  up  to  the  Board  of 
Trade  so  that  they  would  be  inundated 
with  cases,  or  would  it  be  rather  a rare 

event? In  the  economic  climate  we 

have  been  living  in  in  the  last  ten  years 
or  so  with  regard  to  any  major  mergers, 
it  would  be  most  unusual;  but  you  could 
conceive  that  if  you  had  a very  serious 


loss  following  a merger,  the  shareholders 
might  be  deprived  of  a dividend,  whereas 
if  the  companies  had  not  merged  they 
could  have  been  paid  their  dividend  out 
of  previous  years’  profits. 

3488.  Yes,  I see. 1 agree  with  you 

it  would  be  very  unusual  in  companies  of 
any  size,  partly  because  of  the  general 
prosperity  of  industry  and  partly  because 
the  level  of  dividends  has  been  substan- 
tially below  the  level  of  profits  in  nearly 
all  companies. 

3489.  And  two  companies  do  not 
usually  merge  when  they  are  in  difficulties. 
They  take  a good  look  at  the  situation 
before  they  come  together.  There  are 
one  or  two  other  questions  I would  like 
to  put  to  you  on  accounts  and,  first,  about 
your  trust  company  accounts  themselves. 
You  say  in  paragraph  1 1 of  your  evidence 
that  some  companies  publish  details  of 
their  portfolios  of  investments  with  their 
annual  accounts,  or  make  them  available  in 
one  form  or  another.  It  has  been  suggested 
to  us  that  it  should  be  made  compulsory 
for  investment  trust  companies  to  publish 
details  of  their  portfolios.  Have  you  any 

views  on  that? Sir  Edwin  Herbert : I 

cannot  see  what  possible  advantage  there 
would  be  in  making  it  compulsory.  I can 
think  of  a normal  well-established  invest- 
ment trust  company,  and  I do  not  think 
it  matters  much  from  the  shareholders’ 
point  of  view  whether  the  portfolio  is 
published  or  not.  But  I can  imagine  the 
case  of  certain  investment  trusts  in  a state 
of  transition  where  it  might  be  contrary 
to  the  interests  of  the  shareholders  to  make 
it  compulsory  to  publish  the  actual  port- 
folio at  a given  date.  It  must  be,  of5 
course,  at  a given  date,  must  it  not  ? 

3490.  Yes.  My  second  point  relates 
to  correspondence  which,  you  probably 
remember,  passed  between  your  Asso- 
ciation and  the  Board  of  Trade  following 
the  passing  of  the  1948  Act.  The  point 
at  issue,  you  will  remember,  was  that 
the  accountants,  I think,  were  saying 
that  profits  realised  on  the  sale  of  invest- 
ments were  in  their  opinion  under  the  Act 
a reserve  which  ought  to  be  disclosed, 
whereas  the  current  practice  of  trust 
companies  was  to  utilise  that  surplus  to 
write  down  the  book  value  of  their 
existing  portfolio.  The  Board  of  Trade 


693 


(81762)  F 2 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


6th  January , 1961]  sir  edwin  Herbert,  mr.  g.  l.  c.  touche 

AND  MR.  W.  S.  GAMMELL 


gave  a ruling  to  the  effect  that  that  custom 
was  permissible  subject  to  one  or  two 
relatively  simple  safeguards.  I take  it 
you  would  probably  require  us  to  clear  up 
that  ambiguity  one  way  or  another, 

would  you  not? Provided  it  is  cleared 

up  in  accordance  with  present  practice, 
yes. 


3491.  I thought  that  might  be  your 

answer! We  regard  this  as  rather  an 

academic  point,  frankly.  It  is  one  which 
the  Institute  of  Chartered  Accountants 
bring  out  from  the  bottom  drawer  and 
give  a dusting  to  and  produce  whenever 
there  is  a new  Committee  on  the  Com- 
panies Acts.  The  end  result,  as  we  see  it, 
is  exactly  the  same  whichever  way  this 
is  done;  that  is  to  say,  the  balance  sheet 
shows  the  value  of  the  investments  at 
the  appropriate  time.  All  that  happens, 
as  I understand  it,  is  that  many  investment 
trust  companies  do  not  show  how  they 
get  that  final  figure.  The  final  figure  is  not 
affected,  as  I understand  it,  but  it  may  be 
that  the  percentage  increase  over  the 
original  cost  or  the  book  value  or  the 
depreciation  (if  there  is  depreciation), 
may  be  affected  according  to  the  way  in 
which  you  do  this.  But  we  really  do 
regard  this  as  academic.  Some  com- 
panies do  it  one  way;  some  do  it  the  other. 
The  end  result,  we  believe,  is  the  same 
whichever  way  you  do  it,  arid  the  only 
figure  which  can  be  affected  by  this 
method,  whether  it  is  done  one  way  or  the 
other,  is  the  percentage  of  appreciation 
over  or  depreciation  on  cost  or  book 
value,  as  the  case  may  be.  We  do  not 
think  it  is  really  a point  worth  worrying 
about. 

3492.  Thank  you  very  much.  Now,  as 
regards  investments  in  associated  com- 
panies or  companies  where  the  holding 
may  be  up  to  25  per  cent,  (paragraph  (3) 
of  your  answers  under  heading  21),  your 
proposals  go  rather  further  than  those 
which  have  been  made  by  other  witnesses 
in  that  you  would  like  to  see  pretty  full 
details  of  each  one  of  these  investments. 
You  would  like  to  have  the  percentage  of 
capital  held,  the  total  profit  of  each 
company  and  the  proportion  paid  out  in 
dividend.  Would  it  not  be  adequate  for 
your  purpose  as  investors  if  total  figures 
were  given  of  these  holdings  without 


going  into  all  that  detail? Mr.  Touche : 

I think  it  probably  would  be  all  that  one 
could  require.  It  would  be  interesting  to 
us  as  investors  to  know  how  much  came 
from  each  particular  source,  but  the  main 
object  of  our  proposal  was  to  see  what 
was  the  holding  company’s  equity  in  the 
undistributed  assets  which  are  not  dis- 
closed. The  totals  would  disclose  that. 

3493.  I think  that  is  more  in  line  with 
what  a number  of  other  witnesses  have 
said.  May  I ask  you  one  other  question 
on  accounts.  As  you  know,  there  has 
been  some  considerable  controversy 
amongst  accountants  as  to  whether  the 
profits  which  are  required  to  be  shown  by 
the  Companies  Act  should  be  computed 
purely  in  money  terms  or  whether  they 
should  be  real  profits  in  the  economists’ 
sense.  It  is  quite  a major  issue,  and 
Mr.  Touche  will  remember  many  dis- 
cussions we  had  on  it  some  years  ago. 
Have  you  any  particular  views  on  that 

broad  problem? Sir  Edwin  Herbert : 

I would  say  that  the  desire  of  the  long 
term  investor  must  be  to  have  put  before 
him  in  the  most  accurate  and  compre- 
hensible form  the  true  economic  position 
of  the  concern  in  which  he  is  investing 
or  has  invested.  I do  not  think  there 
would  be  any  dispute  about  that.  I think 
the  question  is  not  so  much  the  substance 
of  the  matter  as  the  form  in  which  that 
information  should  be  conveyed.  Speak- 
ing for  myself,  I would  say  there  are 
probably  three  separate  things  to  be 
considered.  First  of  all,  there  is  the 
company’s  accounts,  which  is  the  thing 
specifically  put  by  Mr.  Lawson.  I do  not 
see  myself,  speaking  as  an  amateur  and 
not  as  an  accountant,  how  they  could  be  in 
anything  but  money.  I suppose  an 

account  is  a document  delivered  by 

someone  who  is  accountable  to  someone 
to  whom  he  is  accountable  in  respect  of 
something  for  which  he  is  accountable, 
and  the  company’s  accounts  must  be  an 
account  by  the  company  to  the  share- 
holders and  possibly  the  debenture 

holders.  Therefore  the  company  is 

accountable  and  the  shareholders  are  the 
persons  to  whom  the  company  is  account- 
able. The  subject-matter  in  respect  of 
which  they  are  accountable  must  be  the 
money  they  have  received  from  the 
shareholders  or  the  debenture  holders, 
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and  therefore  the  accounts  must  show 
what  has  been  received  on  the  one  hand 
and  how  that  money  has  been  spent; 
not  what  the  value  of  the  present  assets 
representing  it  may  be,  but  how  the 
money  has  in  fact  been  spent.  I should 
have  thought  that  applied  both  to  the 
balance  sheet  and  to  the  profit  and  loss 
account.  Therefore  I should  have  thought 
the  company’s  accounts  ought  to  be  on  a 
money  basis.  Then  you  come  to  the 
question  of  the  tax  computation,  which 
is  a different  thing  altogether.  You  may 
utilise  some  of  the  figures  which  you  find 
in  the  balance  sheet  and  profit  and  loss 
account,  but  it  is  primarily  a computation 
and  not  an  account.  Its  form  and 
substance  are  governed  by  the  fiscal 
regulations  for  the  time  being.  Neither 
of  those  two  things  may  necessarily  give 
any  clear  idea  as  to  the  true  economic 
position  of  the  business,  either  in  any 
particular  year  or  generally.  One  would 
hope  companies  would  try  and  tell  their 
shareholders  as  much  as  possible  about  the 
true  economic  position  of  the  business, 
but,  if  so,  I should  have  thought  it  was 
something  to  be  done  in  the  report  or 
some  other  document,  and  not  by 
altering  the  form  or  substance  of  the 
company’s  accounts.  I am  sorry;  that 
is  rather  a long  answer. 

Mr.  Lawson : Thank  you  very  much 
indeed. 

3494.  Mr.  Scott : Do  I understand  your 

recommendation  to  be  that  there  should 
be  no  legislation  at  all  about  non-voting 
shares? That  is  our  recommendation. 

3495.  And  that  your  recommendations 
as  to  good  conduct  in  certain  circumstan- 
ces, so  to  speak,  are  matters  that  might 
be  incorporated  in  any  amended  Table  A, 
but  that  there  should  be  no  legislation  at 
all  so  far  as  non-voting  shares  are  con- 


cerned?  Subject  to  this,  that  I suppose 

Table  A would  contain  what  it  does 
today,  namely,  one  share,  one  vote. 

3496.  But  you  would  not  advocate  that 

Table  A should  contain  a restriction 
against  the  power  of  a company  to  issue 
non-voting  shares  ? No,  not  at  all. 

3497.  You  say  in  your  memorandum 
that  you  would  welcome  any  modification 
to  existing  enactments  which  would  enable 
companies  to  amalgamate  more  simply. 
I think  there  is  a procedure  in  America 
whereby  a company  automatically  deter- 
mines by  resolution  of  its  shareholders  on 
a merger.  Had  you  in  mind  some  pro- 
cedure of  that  sort,  which  avoids  liquida- 
tion: the  succeeding  company  takes  over 
the  commitments,  liabilities  and  assets, 
and  the  other  company  ceases  to  exist 

without  any  liquidation? I think  this 

part  of  our  memorandum  was  intended 
to  lead  up  to  our  suggestion  that  some 
simplification  of  the  provisions  of  sections 
206  and  208  would  be  helpful.  I do  not 
think  it  was  intended  to  do  more  than 
that. 

3498.  Are  you  in  fact  familiar  with  the 
American  procedure,  which  I believe  is 

simpler? 1 have  personally  come 

across  it,  yes;  not  in  an  investment  trust 
connection,  but  in  other  connections. 

3499.  It  seems  to  be  the  only  respect  in 

which  American  procedure  is  simpler  than 
ours  ? Yes. 

3500.  Chairman  : Well,  gentlemen, 

those  are  all  the  questions  we  can  think 
of  to  put  to  you,  and  we  are  very  much 
obliged  to  you  for  coming  and  giving  us 
so  much  time — and  an  interesting  discus- 
sion, I may  add.  Thank  you  very  much. 
— -We  are  very  grateful  for  the  oppor- 
tunity of  being  able  to  come  and  amplify 
what  we  said  in  writing. 


{The  witnesses  withdrew ) 


Mr.  S.  I.  Fairbaern  called  and  examined 


3501.  Chairman : Mr.  Fairbaim,  we  are 
much  obliged  to  you  for  coming  here  this 
afternoon  to  supplement  what  you  tell 
us  in  your  memorandum.  For  the  pur- 
pose _ of  our  record,  we  can  properly 
describe  you  as  Chairman  of  Municipal 


and  General  Securities,  Ltd.,  which 

manages  a number  of  unit  trusts? 

Yes,  that  is  right. 

3502.  We  were  this  morning  discussing 
unit  trusts  with  the  Association  of  Unit 


695 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


6th  January,  1961] 


MR.  S.  I.  FAIRBAIRN 


[Continued 


Trust  Managers,  and  it  seems  that  they 
take  a rather  different  view  from  you  about 
the  present  form  of  unit  trust  schemes. 
They  favour  the  existing  conventional 
tripartite  arrangement  where  units  are 
provided  against  a fund  of  underlying 
securities  and  that  fund  is  held  by  a 
trustee  and  managed  by  managers;  in 
other  words,  the  form  contemplated  by  the 
Prevention  of  Fraud  Act.  We  understand 
that  you  for  various  reasons  favour  a 
different  form  of  trust:  in  effect,  you 
would  be  in  favour  of  using  an  investment 
trust  company  so  constituted  that  it  was 
able  to  make  a market  in  its  own  shares 
be  issuing  them,  paying  them  off  and  re- 
issuing them. Yes. 

3503.  Could  you  say  why  you  favour 

that  form? Entirely  for  the  reasons 

stated  in  my  written  submission — in  one 
word,  the  main  reason.  Sir,  is  economy. 

I think  everybody  will  agree  that  the 
management  of  unit  trusts  is  not  an  easy 
way  to  make  money.  You  will  have 
noticed  from  the  written  evidence  of  the 
Association  to  which  you  have  just 
referred,  that  they  want  to  make  higher 
charges  and  that  they  say  they  cannot 
make  ends  meet,  and  I think  there  is  a 
good  deal  of  justification  for  that.  There 
are,  however,  two  ways  of  making  ends 
meet.  One  of  course  is  to  charge  more 
for  the  article  or  the  service  you  are 
rendering;  and  the  other  is  to  make 
economies.  I thought  it  was  well  worth 
while  considering  what  possible  economy 
could  be  made,  for  instance  doing  without 
a trustee,  who  is  rather  expensive.  I 
daresay  this  Committee  has  examined  the 
details  of  the  cost  of  running  a unit  trust. 

3504.  We  have  not  been  informed — or, 
at  least,  we  may  have  got  information,  but 
I have  not  familiarised  myself  with  it — 
as  to  the  rate  of  remuneration  which  the 

trustee  gets. On  pretty  good  evidence 

which  I have  from  one  of  the  trustees  who 
act  for  a great  many  trusts,  he  looks  upon 
himself  as  reasonably  remunerated  if  he 
is  getting  9s.  a year  per  unit  holder,  and 
he  considers  it  costs  him  nearly  that  much 
to  keep  an  account — or  at  least  he  did 
two  or  three  years  ago,  and  I do  not 
suppose  prices  have  changed  very  much. 
Now  one  unit  trust  which  was  in  difficul- 
ties the  other  day  had  an  average  unit 
holding  of  about  £80,  and  I think  that  I 
am  right  in  saying  that  their  annual  charge 


was  one-half  of  one  per  cent,  or  perhaps 
three-eighths  of  one  per  cent. — they  would 
be  getting  8s.  a year  per  unit  holder  total 
remuneration — so  that  if  you  say  a trustee 
costs  9s.  per  holder  you  will  see  what  I 
mean  when  I say  that  the  trustee  is  an 
expensive  item  in  the  whole  set-up. 

3505.  You  mean  you  are  running  on  a 

narrow  margin  of  profit? Yes;  I do 

not  think  anybody  would  gainsay  that — 

I certainly  would  not,  and  the  Association 
certainly  would  not. 

3506.  So  that  a relatively  small  saving 

might  make  a great  difference  propor- 
tionately to  the  result? Yes,  and  I 

think  it  is  for  those  reasons  that  one 
should  consider  dispensing  with  a trustee. 
Of  course,  I have  nothing  against  trustees 
if  they  do  not  cost  anything! 

3507.  One  does  not  imagine  that  these 
large  institutions  would  perform  such 
services  for  nothing.  On  the  other  hand, 
if  you  are  paying  out  money,  you  may  or 
may  not  be  getting  value  for  money.  Do 
you  attach  no  importance  to  the  security 
given  to  unit  holders  by  the  fact  that  their 
claims  are  against  a fund  held  by  a 

trustee  of  high  repute? Comparisons 

are  notoriously  odious,  and  it  depends  on 
many  factors,  such  as  who  the  trustee  is 
or  would  be.  I think  that  the  boards  of 
directors  of  a great  many  investment  trust 
companies  would  be  very  much  insulted 
if  they  were  told  that  they  could  not  be 
trusted  to  look  after  the  public’s  money 
without  having  to  have  a trustee  as  an 
additional  safeguard  for  the  public.  This 
idea  of  what  I might  call  co-operative  or 
mutual  investment  has  been  run  without 
damage  to  the  public  at  all — at  least, 
I cannot  think  of  cases — without  a separate 
custodian  trustee.  The  function  of  manage- 
ment and  custodianship  of  investment 
trusts  has  been  vested  ultimately,  as  I 
understand  it,  in  the  directors  of  the 
company,  and  it  has  not  been  thought 
necessary  to  have  an  additional  or  separate 
custodian.  They  choose  what  safe  deposit 
they  will  have  but  the  responsibility  is 
solely  theirs.  That  seems  to  me  to  be  a 
more  economical  way  of  doing  things. 

3508.  What  is  the  status  of  the  people 
who  would  be  unit  holders  under  the 
present  conventional  scheme  and  of  the 
people  occupying  a comparable  position 
in  your  company  version  of  the  unit 
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trust  idea? 1 am  not  sure  I have 

followed  what  your  question  is  after,  but 
as  I see  it  the  unit  holders  would  be  in 
exactly  the  same  position  from  the  point 
of  view  of  security  as  would  the  share- 
holders in  an  investment  company. 

3509.  Exactly — whereas  a unit  holder 

under  the  tripartite  scheme  gets  a share 
in  a specified  portfolio  of  investments 
held  by  trustees? Y es. 

3510.  Under  a company  scheme  instead 
of  a unit  holder  you  have  a shareholder, 
whose  claim  is  against  the  ultimate  assets 
of  the  company  after  creditors  have  been 

paid.  Is  not  that  right? 1 think  that 

introduces  a complication — creditors.  I 
was  dealing  simply  with  the  question, 
which  I thought  you  were  raising,  of  the 
reliability  of  the  custodian. 

3511.  I was  comparing  the  characters 

of  the  two  types  of  arrangement.  It  is 
right,  then,  is  it  not,  that  under  the  con- 
ventional, tripartite  arrangement,  the 
unit,  holder  has  a share  in  a fund  vested 
in  a trustee? Yes. 

3512.  In  the  company  version  of  such 
schemes,  instead  of  unit  holders  you 
have  shareholders  and  instead  of  a fund 
held  in  trust  for  them  you  have  the  general 

assets  of  the  company? Yes.  I would 

think  that  the  position  of  the  general 
assets  of  the  company,  and  any  liabilities 
on  them,  is  unchanged  between  one 
scheme  and  another:  the  only  change  is 
that  in  one  case  there  is  a separate 
custodian  and  in  the  other  there  is  not. 

3513.  If  these  funds  are  not  to  be  part 
of  the  general  assets  of  the  company 
they  would  be  held  as  any  trust  fund 
for  the  exclusive  benefit  of  the  share- 
holders, who  correspond  to  the  old  unit 

holders? Yes,  with  just  the  same — 

and  no  more — liability  as  I see  it. 

3514.  So  that  you  would  cut  out  the 
trustee  and  furnish  the  directors  of  the 
managing  company  with  two  “hats”. 
One,  that  of  directors  of  the  investment 
company,  the  other  that  of  managers  of 

the  fund? Yes,  they  are,  of  course, 

managers  of  the  fund  at  the  moment. 

3515.  Then  they  would  become  at  one 
and  the  same  time  directors  of  the  invest- 
ment company,  trustees  of  the  fund  and 
managers  of  the  trust.  Would  that  be 


right  ? It  seems  to  me  that  there  would 

not  be  a trust;  there  would  only  be  a 
company. 

3516.  I am  afraid  I am  not  making 

myself  clear.  If  a company  has  assets 
belonging  to  it  and  those  are  assets  which 
are  not  fixed  with  any  trust,  then  if  the 
company  is  wound  up  those  assets  are 
liable  to  be  applied  in  discharge  of  the 
company’s  liability? Yes. 

3517.  And  its  shareholders  only  come 

in  when  all  claims  of  creditors  and.  so  on 
have  been  satisfied? Yes. 

3518.  I want  to  know  whether  under 
your  company  scheme  the  people  who 
subscribe  would  be  in  the  position  of 
shareholders  and  not  in  the  position  of 

beneficiaries  under  a trust? In  the 

position  of  shareholders. 

3519.  So  that  that  would  make  a radical 
alteration  in  the  character  of  schemes  of 

this  kind,  would  it  not? 1 expect  you 

are  right,  but  I had  not  thought  so. 

3520.  We  are  not  suggesting  that  any 
unit  trust  or  any  company  performing 
similar  functions  would  ever  do  anything 
not  in  the  highest  way  correct,  but  one 
has  got,  without  assuming  that  every 
director  is  a rogue,  to  consider  the 
possibility  of  things  going  wrong;  and  if 
your  trust  company  were  to  fail  there 
would  then  be  no  trust  fund  to  which  the 
subscribers  could  look;  they  could  look 
only  to  the  surplus  after  all  liabilities 

had  been  discharged? 1 think.  Sir, 

where  I am  perhaps  not  quite  following 
you  is  that  you  are  assuming  that  things 
could  go  wrong  in  a way  in  the  case  of  a 
company  in  which  they  could  not  go 
wrong  in  a trust,  and  that  is  where  I 
am  rather  at  sea.  I do  not  quite  see 
where  the  introduction  of  the  company 
form  as  opposed  to  a trust  form  makes 
it  easier  for  things  to  go  wrong. 

3521.  Where  there  is  a trustee,  having 
regard  to  what  is  required  in  the  way  of 
qualifications,  I suppose  it  can  be  said 

that  the  fund  cannot  be  misapplied? 

Yes,  and  that  is  where  I started;  I had 
hoped  I had  made  that  plain:  that  if  you 
think  you  need  somebody  to  prevent 
embezzlement  or  misapplication  of  the 
fund,  then  a trustee,  a second  party,  can 
be  useful — but  only  for  that  purpose 
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as  I see  it,  and  I do  not  think  you  can 
count  upon  him  being  useful,  as  I say 
in  the  memorandum,  if  he  merely  con- 
forms with  the  qualifications  at  present 
laid  down  in  section  17  (1)  ( d ) of  the  Pre- 
vention of  Fraud  (Investments)  Act,  1958. 
There  are  many  companies  with  an  issued 
capital  of  £$m.  with  £Jm.  paid  up,  who 
I should  have  thought  would  not  have 
been  necessarily  wholly  reliable  in  the 
sort  of  circumstances  you  are  talking  of. 

3522.  That  is  a matter  of  improving 

the  status  of  the  trustee? 1 feel  if 

you  think  it  is  necessary  to  have  a 
trustee  at  a price — and  it  is  simply  a 
matter  of  price,  because  I am  not  other- 
wise against  it — then  I think  you  should 
improve  the  quality  and  make  more 
certain  of  it.  I have  got  nothing  against 
existing  trustees,  but  there  could  be  all 
sorts  of  trustees  in  the  situation  as  it  now 
exists. 

3523.  Yes.  Are  there  any  advantages 
in  your  company  form  of  investment 
operations  of  this  kind  offered  by  the 
company  form  as  compared  with  the 
tripartite  form,  apart  from  saving  the 

trustee’s  salary? It  is  almost  entirely 

a matter  of  economy.  I did  also  mention 
that  the  people  who  would  then  take  the 
place  of  managers  and  who  would  be  the 
directors  of  the  trust  company,  would  I 
think  appear  more  unambiguously  in  the 
light  of  quasi-fiduciary  agents  for  the 
shareholders,  and  it  would  not  be  argued, 
as  it  is  now  in  the  case  of  a trust,  that 
they  could  buy  underlying  securities  on 
their  own  account  and  sell  them  to  the 
trust. 

3524.  Could  not  these  matters  be 

specifically  dealt  with  in  any  trust  deed 
constituting  the  unit  trust  ? Yes. 

3525.  You  think  that  dealings  by 
managers  as  principals  should  at  all 

costs  be  avoided? 1 believe  one  can 

avoid  managers  acting  as  principals,  if  not 
in  all  cases,  then  in  99  per  cent,  of  cases, 
without  the  unit  holder  suffering  any 
damage  as  a result. 

3526.  We  were  told  something  rather 

different  this  morning. Of  course, 

there  are  two  schools  of  thought. 

3527.  Yes  — different  views  were 
expressed,  and  so  far  as  underlying  assets 
are  concerned  the  Association  have 


apparently  suggested  to  the  Board  of 
Trade  that  where  a manager  buys  under- 
lying securities  and  vests  them  in  the 
trustee,  then  the  value  attributable  to 
those  investments  at  the  date  of  vesting 
should  either  be  the  cost  to  the  manager 
or  the  market  value  at  the  date  of  vesting 
whichever  is  the  less? Yes. 

3528.  And  if  they  bound  themselves 
to  that,  that  would  be  a satisfactory 
solution  so  far  as  underlying  investments 

are  concerned? Yes,  that  would  be 

one  solution  but  I believe  they  should 
not  even  do  it  at  all. 

3529.  So  far  as  dealing  in  their  own 
units  is  concerned,  they  say  that  that  is 
administratively  essential  to  the  working 
of  their  trusts  and  that  they  could  not 
carry  on  unless  they  were  allowed  to 
keep  any  profit  they  made,  on  the  other 
hand,  being  liable  for  any  loss  they  made. 

It  is  not  essential  from  the  point  of 

view  of  the  mechanics  of  the  trust;  it 
is,  of  course,  a source  of  income  to  the 
managers,  and  a perfectly  reputable 
source  of  income,  although  I think  we 
all  feel  that  it  is  invidious  for  us  in  our 
quasi-fiduciary  position  to  be  concerned 
as  principals  in  the  units  at  any  time.  This 
could  be  done  just  as  well  by  the  managers 
acting  as  agents  for  the  trust;  so  that 
from  the  point  of  view  of  the  mechanics 
of  running  a trust  it  is  not  important, 
but  it  is  at  present  an  important  source  of 
income  for  the  managers — one  has  to 
face  that.  Unit  trust  managers  do  not 
get  fat  easily,  and  jobbing  in  units  is  very 
remunerative.  I believe  a way  round  that 
is  to  say  that  this  is  not  a proper  source 
of  income  for  managers  any  more  than  it 
is  for  managers  to  make  quite  a sizeable 
remuneration  out  of  buying  underlying 
securities  at  one  price,  appropriating 
them  to  the  trust,  turning  them  into 
units  and  re-selling  them  in  that  form  at  a 
considerably  higher  price.  That  used  to 
be  done,  but  is  done  no  longer.  They 
used  to  say,  “ If  we  do  not  do  this,  then 
we  cannot  make  enough  money  to  live.” 
I believe  the  answer  to  all  these  protests 
is  to  make  enough  money  out  of  proper 
sources.  If  the  managers  were  to  run 
this  revolving  fund,  buying  back  units 
and  re-selling  them  for  the  account  of  the 
trust,  they  would  forgo  a source  of  income 
and  I think  they  would  then  be  entitled 
to  higher  charges. 
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3530.  That  was  put  to  the  gentlemen 

whom  we  saw  this  morning,  and  I think 
that  the  difficulty  they  were  in  as  to 
that  was  to  assess  in  advance  the  amount 
of  profit  likely  to  come  from  this  source 
so  as  to  be  able  to  arrive  at  a fair  equiva- 
lent.  1 think  that  we  could,  with  our 

long  experience,  arrive  at  something 
which  could  meet  that,  but  it  is  bound  to 
be  a bit  of  a hit  and  miss  story  at  first. 
However,  that  is  not  a difficulty  that 
worries  me  at  all. 

3531.  You  think  there  would  be  no 
difficulty  in  adjusting  the  remuneration 

so  as  to  reimbuse  them  for  that? No, 

it  would  not  work  out  precisely;  but 
what  you  are  trying  to  do  is  to  replace — 
by  a certain  fee,  if  I may  put  it  like  that 
— a less  certain  jobbing  profit. 

3532.  Mrs.  Naylor : You  say  one 

might  be  able  to  estimate  fairly  well  the 
profit  or  loss  in  the  following  year,  but 
would  not  one  have  to  commit  oneself 
twenty  years  ahead  in  specifying  the 
charges — such  things  as  the  loading 
charge  and  the  annual  service  charge — 
for  die  whole  period  of  the  trust  deed? 

1 think  you  have  got  to  make  a long 

shot  in  either  case.  If  you  are  going  to 
set  up  in  this  business  you  make  an 
estimate  of  what  you  are  going  to  make 
from  the  revolving  funds — it  may  all  be 
hideously  wrong,  of  course — but  I do  not 
think  your  estimate  of  the  annual  charge 
need  be  more  wrong,  and  I rather  think 
it  would  be  less  wrong— each  of  them  is 
liable  to  a good  deal  of  error,  and  neither 
is  a guarantee  of  £x  per  year. 

3533.  Chairman’.  As  to  the  merits  of 
the  transaction,  as  I understood  the 
witnesses  this  morning,  if  they  are  not 
allowed  to  buy  in  units  as  principals  they 
face  a difficulty  when  a unit  holder  comes 
to  present  his  units  and  demands  payment, 
and  they  say  that  it  would  be  disastrous 
if  whenever  that  happened  they  had 
actually  to  go  to  the  underlying  securities, 
realise  some  small  parcels  of  each  and  hand 
the  proceeds  out  to  the  unit  holder. 
Therefore,  they  say  they  should  be 
allowed,  acting  as  principals,  to  buy  the 

units  proffered? 1 think  that  that  is 

really  entirely  answered  by  saying  that  the 
buying  back  can  be  done  for  the  account 
of  the  trust  just  as  it  can  be  done  for  the 
account  of  the  managers. 


3534.  Mrs.  Naylor : Mutual  Funds  in 
America  do  have  that  provision,  do  they 
not,  that  jobbing  in  the  existing  units  is 

for  the  account  of  the  Fund? 1 am 

very  loath  to  say  what  goes  on  in  America. 
I have  made  many  inquiries  and  I have 
never  been  able  to  get  clear  exactly  what 
goes  on  in  America.  I would  say,  with 
that  reservation,  that  there  is  no  revolving 
fund  there,  that  they  buy  back  and  go 
through  the  accounting  motions  of  liqui- 
dating those  units  and  then  issuing  others. 
But  I think  the  whole  situation  is  changed 
by  the  fact  that  the  preliminary  charge 
in  America  is  so  large  that  it  removes  all 
use  in  trying  to  have  a narrow  margin 
between  the  bid  and  offered  price;  the 
preliminary  charge  is  8 or  9 per  cent.,  and 
there  you  are:  the  whole  point  of  a 
revolving  fund  is  to  try  to  narrow  the 
margin. 

3535.  Chairman’.  I think  we  have  dealt 
as  far  as  we  can  this  afternoon  with  the 
two  points  of  dealing  in  underlying  invest- 
ments and  dealing  in  units,  but  there  is  a 
third  matter  I think  to  which  you  have 
attached  importance,  and  that  is  that  in 
your  view  managers  should  not  be  allowed 
to  pay  any  commissions  in  respect  of  the 

marketing  of  units. 1 think  I have  said 

that  expressly. 

3536.  I think  a contrary  view  is  held 

by  the  members  of  the  Association? 

Yes. 

3537.  In  the  ordinary  way,  where  you 

have  a trustee  whose  duty  it  is  to  manage 
a fund  for  others,  he  is  entitled  to  employ 
proper  agents  to  carry  out  operations  such 
as  the  purchase  and  sale  of  investments 
for  his  trust? Yes,  indeed — a stock- 

broker. 

3538.  I would  feel  very  much  aggrieved 
if  I as  a trustee  had  bought  an  investment 
and  paid  some  commission  and  were  to 
be  told  I could  not  recover  such  commis- 
sion. That  would  mean  that  I would 
have  myself  to  go  and  buy  an  investment 

on  the  Stock  Exchange. 1 think  you 

are  now  referring  to  commissions  on 
purchases  and  sales  of  underlying  securi- 
ties, are  you  not?  I was  simply  referring 
in  my  memorandum  to  commissions  on 
the  units. 

3539.  I am  much  obliged.  You  say: 
“ Managers  should  be  prohibited  from 
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paying  commissions  to  investment  agents 
such  as  Stockbrokers,  Solicitors  and 
Accountants.”.  You  say  that  does  not 
relate  to  underlying  securities  but  to 

units? Yes.  I believe  that  the  agents, 

stockbrokers  and  bank  managers,  should 
be  unequivocally  the  agents  of  the  investor 
or  would-be  unit  holder,  and  that  the 
unit  holder  should  pay  his  agent  just  as 
trustees  acting  for  a trust  fund  pay  the 
stockbroker  who  buys  securities  for  them. 
When  a member  of  the  public  who  is 
contemplating  buying  units  goes  to  a 
stockbroker  or  to  his  bank  manager,  my 
view  of  the  thing  is  that  the  latter  should 
unequivocally  act  as  his  agent,  not  as 
agent  of  the  managers;  such  a person  in 
other  words  should  not  be  acting  for 
managers  trying  to  sell  something  to  a 
member  of  the  public. 

3540.  I am  not  quite  sure  that  I 

entirely  follow  that. Well,  if  somebody 

is  contemplating  investing  money  and  he 
goes  to  his  bank  manager  or  his  stock- 
broker and  the  latter  says,  “ Well,  you 
have  only  got  a little  money  to  invest; 

I think  you  ought  to  have  a good  spread 
and  so  I advise  you  to  go  in  for  a unit 
trust  ”,  I think  the  right  situation  is  that 
the  charge  for  giving  that  advice  should 
be  made  unequivocally  by  the  investment 
adviser  to  the  member  of  the  public.  The 
procedure  which  I am  criticising  is  the 
procedure  whereby  a member  of  the  public 
in  fact,  but  without  knowing  it,  pays  for 
that  advice  as  a result  of  something  being 
put  into  the  price  of  the  unit,  which,  after 
it  reaches  the  managers,  or  en  route  to  the 
managers,  is  handed  over  to  the  agent 
who  advised  the  purchase  of  the  units. 

3541.  It  would  be  all  right  for  a member 
of  the  public  to  pay  the  agent  if  he  knew 

he  was  paying  the  agent? Yes,  but 

under  the  existing  system  he  pays  him 
without  knowing  and  sometimes — indeed, 
very  often— pays  the  commission  without 
having  used  an  agent. 

3542.  Those  are  two  different  criticisms, 

of  course? Yes. 

3543.  It  is  really  a question  of  dis- 
closure, is  it  not? Disclosure  would 

help,  but  I doubt  if  it  would  really  cure 
the  evil  which  was  referred  to  by  a previous 
Board  of  Trade  Departmental  Committee, 
which  in  1936  had  been  told  of  this  abuse 
and  of  excessive  payments  to  agents. 


3544.  Is  that  the  Anderson  Report? 

Yes.  They  said:  “It  is  undesirable 

for  remuneration  to  be  at  a level  which 
may  induce  the  recommendation  of  this 
class  of  security  for  any  reasons  apart 
from  intrinsic  merit  ” ; and  when  I look 
at  the  evidence  of  the  Association  of  Unit 
Trust  Managers  I see  that  they  are  asking 
to  have  larger  remuneration  which,  as  I 
said  just  now,  has  a good  case  for  it.  But 
I am  a little  apprehensive  when  I see  one 
of  the  reasons  is  to  pay  agents  and  when 
they  go  on  to  say  specifically,  in  paragraph 
40,  that  they  should  not  be  restricted  in 
any  way  as  to  how  much  they  pay  agents 
— that  this  is  an  ordinary  commercial 
arrangement  and  that  they  should  be  free 
to  enter  into  competition  to  influence 
other  people’s  agents.  It  is  that  sort  of 
thing  that  I feel  apprehensive  about. 

3545.  Mr.  Scott : Is  Mr.  Fairbairn’s 
criticism  that  it  would  involve  the  unit 
holder  in  unnecessary  expense,  or  that  it 
is  morally  wrong,  so  to  speak,  for  him  to 
go  to  his  solicitor  or  bank  manager  and 
get  advice  from  them,  when  that  advice 
might  be  coloured  by  the  fact  that  they 
are  paid  by  the  managers  for  every  unit 

they  sell? 1 think  where  he  does  not 

want  to  use  an  agent  or  thinks  he  does  not 
need  an  agent  he  ought  to  judge  for 
himself  and  not  to  pay  for  advice  he  has 
not  received.  That  is  the  first  part  of 
Mr.  Scott’s  question.  On  the  second  part, 

I am  perfectly  certain  that  some  agents 
are  influenced  by  the  fact  that  they  get  a 
commission  which  their  client  does  not 
know  about,  and,  consequently,  that  it 
can  be,  if  they  are  not  careful,  a very  large 
commission.  I have  direct  evidence  of 
that  and  I could  give  it  to  the  Committee 
in  confidence  if  you  wanted  it. 

3546.  Chairman : Then  this  is  a matter 
which,  along  with  various  other  matters, 
will  have  to  be  taken  into  consideration 
when  this  Committee  comes  to  consider 
what,  if  any,  legislation  is  required  in  the 
case  of  unit  trusts— that  is  one  of  the 
points  which  will  have  to  be  looked  at. 

1 would  think  so,  yes.  May  I just 

say  one  thing  on  this  ? I have  never  heard 
any  good  reason  why  managers  want  to 
have  a commission  in  the  price,  I believe 
the  reason  is  as  I have  stated,  a reason 
which  they  would  not  readily  admit,  but 
I have  never  heard  a good  reason. 
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3547.  Yes.  That  point  will  have  to  be 
looked  into.  Now,  taking  a rather 
different  aspect  of  the  matter,  Mr. 
Fairbaim,  what  is  your  own  feeling  about 
existing  legislation  on  the  subject  of  unit 

trusts? Well,  I think  it  has  done  quite 

a lot  of  good,  and  I daresay  there  could 
usefully  be  more  done.  It  has  certainly 
done  away  with  abuses  in  offered  prices. 

It  has  recently  done  some  good  with  the 
bid  price.  They  are  two  very  important 
things.  It  has  also  done  away  with 
abuses  in  calculating  yield.  In  the  early 
days  of  calculating  yield  some  managers 
did  not  hesitate  to  include  the  proceeds  of 
sales  of  rights  and,  indeed,  even  the 
proceeds  of  sales  of  what  were  then  called 
bonus  shares,  and  lump  them  together 
with  income  and  calculate  the  yield  upon 
that  basis.  That  has  been  stopped  by 
regulations  issued  by  the  Board  of  Trade. 

3548.  The  Association  criticise  the  exist- 
ing law  very  broadly  on  the  lines  that  it  has 
led  the  Board  of  Trade  to  attempt  to  con- 
trol and  indeed,  de  facto,  to  control,  unit 
trusts  in  matters  of  day-to-day  manage- 
ment on  which  they  do  not  regard  Board 
of  Trade  intervention  as  appropriate; 
and  their  view  is  that  legislation  should 
be  confined  to  laying  down  certain  general 
principles  to  which  every  trust  must 
conform,  and  that  these  general  principles 
should  be  embodied  in  a model  deed 
which  would  be  standard  for  all  trusts, 
apart  from  such  variations  as  might  be 
necessary  or  appropriate  to  fit  a particular 

trust. 1 cannot  remember  any  trust  in 

which  we  have  felt  that  our  day-to-day 
operations  were  hindered  by  the  Board  of 
Trade.  I daresay  something  could  be  said 
for  a standard  trust  deed— I speak  with 
a great  deal  of  ignorance  here — something 
rather  corresponding  to  the  Table  A in 
the  Companies  Act.  But  this  would  be 
used  only  when  you  were  producing  a 
new  trust.  You  would  go  to  the  Board 
of  Trade  and  say,  “ We  have  conformed 
with  or  we  have  incorporated  the  whole 
of  the  standard  trust  deed  ”,  and  then  it 
would  be  quickly  passed.  Or  you  would 
say,  “ We  have  not  conformed  with  item 
70  but  we  have  done  this  instead  ”.  I can 
see  that  for  that  sort  of  reason  a standard 
trust  deed  would  expedite  the  authorisa- 
tion of  trusts. 

3549.  Yes — and  it  is  hoped  by  the 
Association  it  might  encourage  the  Board 


of  Trade  to  leave  what  they  call  matters  of 
day-to-day  management  to  the  managers 

and  trustees. 1 am  at  a loss  to  know 

what  is  their  object  there.  I do  not 
think  we  have  ever  felt  that  about  our 
day-to-day  operations.  I think  there 
have  been  justifiable  complaints  about 
the  time  it  has  taken  to  get  supplemental 
deeds  authorised  by  the  Board  of  Trade, 
and  this  suggestion  might  help  that,  but 
I am  puzzled  to  know  what  they  mean 
by  interference  with  day-to-day  opera- 
tions. 

3550.  For  instance,  one  of  the  require- 
ments made  by  the  Board  of  Trade  is  that 
a dividend  should  be  paid  at  least  twice  a 

year— that  kind  of  thing. 1 would 

not  have  called  that  a day-to-day  opera- 
tion. Yet  I do  not  see  why  they  should 
not  be  paid  twice  a year,  though  in 
special  trusts  there  is  good  reason  why 
they  should  not  be. 

3551.  You  have  not  felt  yourself 

restricted? No,  and  I would  not  have 

classified  the  payment  of  a dividend  twice 
a year  as  a day-to-day  operation. 

3552.  It  is  part  of  the  business  aspect 

of  managing  a trust? Yes. 

3553.  And  then  there  are  the  various 

provisions  as  to  fixing  prices.  One  view 
is  that,  subject  to  protective  general 
principles  being  observed,  matters  like 
that  are  best  dealt  with  by  the  people  who 
are  running  the  trust  and  who  presumably 
know  their  business. Certain  regu- 

lations are  laid  down  as  to  how  prices 
must  be  calculated  and  they  are  very 
important,  because  managers  should  not 
be  left  free  to  produce  what  price  they  like. 

3554.  You  say  that  you  personally 

have  not  experienced  any  difficulties 
there  through  the  Board  of  Trade  inter- 
fering too  much  in  matters  of  detail? 

None  at  all. 

3555.  And  I think  you  also  say  that 
when  it  comes  to  questions  of  principle 
it  is  rather  difficult  to  say  what  is  a question 
of  principle  and  what  is  a question  of  day- 

to-day  management? -I  have  never 

really  thought  about  it  as  being  a question 
of  day-to-day  management  in  that  sense ; 
but  whether  you  pay  two  dividends  a year 
or  not  I would  not  have  thought  was  day- 
to-day  management  because  that  would 
be  incorporated  in  the  trust  deed. 
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3556.  Then  various  suggestions  were 
discussed  with  the  Association,  and  some 
of  these  I am  afraid  you  would  not  like 
very  much : one  proposal  is  that  the  Board 
of  Trade  should  approve  rules  for  the 
Association,  including  I think  a model 
form  of  trust  deed,  and,  having  approved 
those  rules,  should  authorise  the  Asso- 
ciation or  its  members  to  carry  on  unit 
trust  business.  That,  of  course,  would 
not  cover  people  who  were  not  members 
of  the  Association,  but  assuming  for  a 
moment  the  Association  contained  every 
single  operator  of  this  kind,  it  would  be 
a very  convenient  way  of  dealing  with 

the  matter. 1 am  not  sure  I am  with 

you — that  the  Board  of  Trade  should 
approve  rules?  What  happens  after  that? 

3557.  Then  members  of  the  Association 
come  in  under  a sort  of  umbrella  of 

authorisation  to  carry  on  business. 

And  nobody  else  could  ? 

3558.  No;  it  would  not  be  sought  to 
prohibit  anyone  else  from  doing  it  or 
carrying  on  this  kind  of  business.  But 
they,  of  course,  individually,  would 
have  to  satisfy  the  Board  of  Trade  that 
they  were  observing,  and  would  continue 
to  observe,  the  rules  for  the  time  being 

in  force. 1 cannot  conceive  such  a 

situation  and  I think  it  is  highly  unlikely. 

I hoped  you  were  going  on  to  say  that 
nobody  outside  should  carry  on  business, 
because  then  I should  have  a long  holiday, 
but  that  is  not  to  be  my  hope  it  seems! 
Taking  the  point  rather  that  people 
outside  would  have  to  conform,  I do 
not  think  that  would  inconvenience  us; 
I think  the  only  inconvenience  would  be 
caused  if  it  were  the  other  way  round. 
If  I may  invert  the  situation : if  the  Board 
of  Trade  approved  our  code  of  conduct 
and  said  we  could  carry  on  and  nobody 
else  could  carry  on  unless  they  conforaied, 
then  I think  that  would  cause  disquiet. 

3559.  It  is  not  sought  to  exclude  any- 
body. This  would,  it  was  suggested  as 
far  as  members  of  the  Association  were 
concerned,  be  a convenient  method  of 
negotiating  with  a view  to  procuring  the 
enactment  so  far  as  necessary  of  the 
appropriate  rules,  and  that  it  would  be 
easier  to  bargain  with  a body  representing, 
say,  fifty  separate  concerns  than  to 
bargain  with  fifty  separate  concerns. 

It  is  not  as  many  as  fifty — it  is  about 

a dozen. 


3560.  You  would  not  want  to  have 
anything  to  do  with  such  an  arrangement, 
and  your  views  are  not  in  line  with  their 

views? 1 am  not  at  all  sure  that 

by  the  time  the  Board  of  Trade  have 
finished  with  them  our  views  would  not 
be  brought  very  close  together. 

3561.  Then  that  indicates  that  in  any 
negotiations  with  the  Board  of  Trade 
your  trusts  should  be  included  in  order 

that  you  could  give  your  views? . 

We  have  always  said  that  we  are  very 
happy  to  co-operate  with  the  Association 
and,  indeed,  we  have  co-operated  in  a 
very  friendly  way  in  so  far  as  their  activities 
are  designed  to  look  after  unit  holders — 
which,  of  course,  is  the  sole  object  of  the 
Board  of  Trade.  We  are  only  too  happy 
to  do  that  and  we  are  all  the  time 
collaborating  on  that.  We  do  not 
always  see  anything  like  eye  to  eye,  but 
we  are  always  discussing  that  aspect 
with  them. 

3562.  So  on  the  whole  your  view  is 
that  there  is  really  no  need  for  any 

further  legislation  at  the  moment? 

There  are  one  or  two  things  we  would 
like  to  see  tightened  up,  not  necessarily 
by  legislation.  I do  not  know  what 
powers  the  Board  of  Trade  have  under 
the  existing  legislation.  I think  they 
might  require  further  legislation,  but  not 
much. 

3563.  I think  your  views  about  those 

matters  are  sufficiently  set  out  in  the 
memorandum  you  have  given  us  ? Yes. 

3564.  There  would  have  to  be  legis- 
lation I should  think  to  cover  the  con- 
ception of  a share  which  not  only  has  no 
par  value  but  the  price  of  which  varies 
with  the  value  of  the  fund  or  the  assets, 
and  of  a company  which  is  allowed  to 
reduce  its  capital  by  purchasing  its 

shares? Yes;  that  is  in  the  interests 

of  economy. 

3565.  You  would  not  seek  to  impose 
this  organisation  on  other  unit  trusts, 

who  prefer  the  other  method? No, 

but  what  I have  said  is  that  consideration 
should  be  given  to  it. 

3566.  Yes.  You  would  put  it  in  quite 

a neutral  form? Simply  that  it  should 

be  considered.  It  seems  to  me  worth 
considering. 
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3567.  Then  you  would  say,  I gather, 
that  as  regards  the  other  matters  we  have 
been  discussing  those  should  be  taken 

into  account  in  any  new  legislation? 

Yes. 

Chairman'.  Those  are  all  the  questions 
I have  to  ask  you,  Mr.  Fairbairn,  but  of 
course  some  of  my  colleagues  may  want 
to  put  some  questions. 

3568.  Mr.  Scott : One  question.  You 

comment  on  the  establishment  of  manage- 
ment funds  and  say  they  should  be 
abolished. Yes. 

3569.  Is  that  to  avoid  the  initial  cost 

that  is  involved  in  establishing  manage- 
ment funds? Yes.  I do  state  the 

reason  for  that,  that  it  adds  to  the 
preliminary  charge,  and  the  preliminary 
charge — as  I see  it — is  a charge  which 
should  be  kept  down  as  much  as  possible. 
How  you  fix  your  charges  depends  on  how 
you  look  on  this  business.  We  are  not 
manufacturers  selling  a manufactured 
unit.  What  we  are  offering  the  public  is 
our  services  over  a more  or  less  long 
period,  and  therefore  it  should  be  a 
“ pay-as-you-go  ” payment  year  by  year. 
But  I think  you  must  have  a preliminary 
charge,  though  of  course  it  is  arguable, 
and  I think  you  want  to  keep  it  down  for 
the  reasons  which  I have  stated  here 
because  it  does  falsify  a yield.  I am  no 
actuary  and  I am  sure  your  Committee 
could  work  out  quite  quickly  the  differ- 
ence between  a 10  per  cent,  preliminary 
charge  on  the  price  which  would  lead, 
if  you  are  thinking  of  a 5 per  cent, 
investment  underlying  it,  to  a 4£  per  cent, 
yield,  and  a one  per  cent,  per  annum 
charge  for  ten  years,  which  would  yield 
four  per  cent.  If  you  amortise  the 
preliminary  charge,  then  the  whole  thing 
works  out  the  same  as  I understand  it, 
so  that  you  do  want  to  keep  the 
preliminary  charge  down  for  that  reason. 
Furthermore,  anybody  getting  in  late  in 
the  life  of  the  trust — for  instance,  if  it 
happens  to  be  going  to  close  down — is 
much  more  hit  by  paying  a large 
preliminary  charge.  As  to  not  having  a 
management  fund,  my  recent  discussions 
with  trustees  about  it  have  shown,  I 
think,  that  it  is  quite  unnecessary. 

3570.  It  is,  of  course,  intended  to  be  for 

the  benefit  of  the  unit  holder  ? Y es,  to 

ensure  continued  management,  not  in  any 


other  way.  It  comes  out  of  the  unit 
holder’s  pocket  and  never  goes  back  into 
it,  but  it  may  ensure  him  getting  a service 
which  he  would  not  otherwise  get. 

3571.  Do  you  think  that  it  should  be 

abolished  completely? Yes. 

3572.  Principally  to  cut  down  cost? 
To  cut  down  the  preliminary  charge. 

3573.  Mr.  Brown : I am  not  quite  sure 

of  your  conception  of  the  company  form; 
you  would  abolish  trustees  and  make 
directors  do  the  duties  of  trustees,  but 
would  there  be  a management  company 
or  could  management  then  be  carried  out 
by  the  directors  and  employees  of  the 
company? You  would  have  an  in- 

vestment company  as  you  have  it  today 
but  with  power  to  buy  back  and  re-sell 
its  shares. 

3574.  The  management  would  be  in 

the  hands  of  the  directors  and  staff  of  the 
company? Yes. 

3575.  And  paid  for  as  such? — —It 
could  happen  as  it  is  done  in  America: 
the  directors  of  the  investment  company 
can  sub-contract  with  another  company 
to  render  the  management  service  for  a 
specified  fee,  or  a fee  specified  as  ours  is 
now — say  | per  cent,  per  annum — so  that 
it  could  come  to  precisely  the  same  thing 
as  you  have  in  the  present  situation. 

3576.  You  would  then  have  the  manage- 
ment selecting  and  buying  investments 

and  also  advertising  units? It  would 

be  doing  everything  which  the  manage- 
ment does  today. 

3577.  In  other  words,  you  just  cut  out 

the  trustee? Yes. 

3578.  What,  in  your  view,  would  be  the 
powers  of  the  shareholders:  would  they 
be  the  same  powers  as  shareholders  in 
any  existing  company,  including  the  power 

to  remove  the  directors  ? Yes,  I think 

so. 

3579.  Completely  free? 1 would 

have  thought  so. 

3580.  In  the  present  system  you  have 

the  Board  of  Trade  determining  the 
charges? Yes. 

3581.  You  are  not  happy  with  the 
actual  form  or  the  amount  of  the  present 
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charges,  but  you  would  still,  in  your 
proposed  company  form,  have  maximum 
charges  laid  down  by  the  Board  of  Trade  ? 

Yes.  I think  that  if  one  wants  to  go 

on  retaining  control  of  charges — and 
I think  the  opposite  is  arguable  as  the 
Association  also  seems  to  think,  although 
I am  not  quite  as  strong  as  they  are 
about  it — I would  think  that  it  would  be 
desirable  that  the  control  should  also  be 
applied  to  these  companies. 

3582.  There  would  have  to  be  this 
control  and  there  would  have  to  be  a fee 
paid  to  the  managers,  plus  the  expenses 

of  the  company? 1 think  that  the 

company  would  sub-contract  with  an- 
other company  to  perform  the  services 
and  that  other  company  would  make  a 
profit  or  loss  out  of  the  | per  cent,  per 
annum. 

3583.  There  would  naturally  be  the 
expenses  of  the  company  holding  meetings 

and  so  on. 1 should  have  thought  the 

sub-contracting  company  could  do  that. 

3584.  On  the  present  position  on 

control  of  advertisements,  would  you 
visualise  that  would  go  on  in  the  same 
way? Is  there  much  control  of  ad- 

vertisements? 

3585.  Well,  I am  very  ignorant  on  this 

subject,  but  from  the  discussions  I have 
gathered  that  there  was. Some  ad- 

vertisements I see  do  not  satisfy  me. 

3586.  X thought  at  the  moment  at  any 

rate  trustees  had  to  approve  all  advertise- 
ments?  That  is  so;  they  have  to  be 

submitted  to  them. 

3587.  The  Board  of  Trade  do  not? 

I believe  I am  right  in  saying  that  every 
trust  deed  has  to  provide  that  every 
advertisement  is  submitted  to  the 
trustees  for  their  consideration;  the 
trustees  do  not  have  to  approve  them, 
but  they  can  have  a word  about  them. 

3588.  That  would  disappear.  Would 
you  think  it  should  be  replaced  by  any 
sort  of  control  of  advertising? — —I  think 
that  it  is  extraordinarily  difficult  to  lay 
down  regulations  on  the  whole  question 
of  advertising,  but  I would  like  to  see 
certain  disclosures  required  which  are 
not  now  required. 

3589.  There  must  be  some  ■ sort  of 
sanction  if  there  are  such  requirements  ? 


1 do  not  think  I would  require  a 

third  party  to  pass  upon  it.  I think  one 
could  devise  a control  just  as  one  has  in 
law  now  providing  for  the  issue  of  shares, 
whether  by  offers  for  sale  or  in  a pros- 
pectus. 

3590.  And  penalties  if  the  advertise- 
ments were  not  in  accordance  with  the 

rules? Yes;  I believe  that  you  would 

get  much  better  advertisements  than  you 
are  now  getting,  under  the  control  of  the 
trustee,  if  you  had  certain  requirements 
which  I think  should  be  statutory. 

3591.  Better  for  whom? For  the 

investing  public. 

3592.  Mrs.  Naylor : Supposing  that 
there  were  a higher  charge  allowed  to 
management  companies,  do  you  think 
they  might  develop  door-to-door  selling 
of  unit  trust  units,  and  would  you 

approve  of  it  if  it  so  developed? 

I believe  door-to-door  selling  is  legal. 

3593.  Yes,  but  it  is  too  expensive? 

Yes,  but  as  long  as  you  go  from  No.  1 to 
No.  3 and  not  to  No.  2,  as  I understand 
it,  it  is  all  right. 

3594.  I did  not  know  there  was  that 

refinement! 1 do  not  know  what 

other  managers  would  do ; I should 
have  thought  not. 

3595.  You  would  think  that  it  should 

not  be  allowed? No,  but  it  depends 

who  does  it. 

3596.  You  think  it  should  be  allowed 

but  under  certain  controls  and  regula- 
tions?  1 know  people  who  know 

much  more  about  this  than  I do  who 
think  this  door-to-door  habit  is  very 
dangerous,  but  I do  not  know. 

3597.  Is  it  safer  where  there  is  a 

trustee? 1 should  not  think  a trustee 

would  have  any  control  over  that. 

3598.  Although  the  trustee  today  is 

supposed  to  vet  advertisements? He 

cannot  vet  what  goes  on  on  a doorstep. 

3599.  No,  but  these  things  get  back. 

If  there  is  an  undesirable  type  of  selling 
by  a representative,  one  is  told  these 
things  get  back  to  the  trustee. Y es. 

3600.  Mr.  Brown : In  the  insurance 
world  it  may  be  ten  or  fifteen  years  before 
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it  gets  back! 1 am  sorry,  X do  not 

think  I have  a very  useful  opinion  about 
that. 

3601.  Mrs.  Naylor:  On  this  question 
of  trustees  I have  been  getting  the 
impression  that  you  think  that  during  the 
last  sixteen  years,  since  the  Prevention  of 
Fraud  Act  has  been  in  force,  some 
actions  of  unit  trust  management  com- 
panies could  be  criticised.  Do  you  think 
trustees  have  been  any  protection  to  the 
unit  holder  against  the  extension  of  any 
practices  of  which  you  disapprove?  Have 

they  been  any  use? Yes,  I think  they 

have.  I think  they  have  been  some  use  in 
advertisements,  for  example;  and  I say 
that  because  I have  occasionally  men- 
tioned my  opinion  about  certain  advertise- 
ments to  trustees  and  I have  noticed  an 
improvement. 

3602.  Mr.  Smith:  I am  still  trying  to 
get  this  difference  between  the  company 
form  and  the  present  tripartite  form  and 
on  what  basis  you  make  this  claim  of  the 
greater  economy  of  the  company  form. 

I gather  that  a trustee  costs  about  9s. 
a year  for  each  unit  holder  and  there  is 
another  8s.  for  management  expenses, 
and  that  is  a fair  bit  off  the  unit  holder’s 
possibilities  before  he  gets  anything. 
But  why  is  the  company  form  going  to 
be  much  cheaper  if  the  company  is  to 
fulfil  two  capacities,  that  of  trustee  and 
that  of  management?— I am  very  glad 
Mr.  Smith  has  raised  that  point.  First  of 
all,  I did  not  make  myself  quite  clear. 
The  9s.  and  the  8s.  are  not  to  be  aggre- 
gated; the  9s.  is  what  the  trustee  costs, 
the  8s.  is  the  total  remuneration  coming 
to  the  managers  out  of  which  to  pay  the 
trustee  and  themselves.  I did  not  make 
that  clear  in  the  case  I cited.  In  our  case 
the  average  unit  holding  is  much  larger 
and  therefore  the  8s.  is  £2  or  £3.  But 
Mr.  Smith’s  point  is,  how  do  you  effect 
an  economy  simply  by  getting  rid  of 
somebody  if  somebody  else  has  to  dis- 
charge the  same  function?  I think  the 
answer  is  that  there  is  a great  deal  of 
duplication.  There  are  two  sets  of 
registers  kept  where  really  the  managers 
do  all  the  work  on  the  register,  and  the 
trustee  keeps  a copy  of  it,  so  that  there 
would  be  a considerable  economy  in 
work  done. 

3603.  Yes.  Forgive  me,  I am  on  the 
outside  of  this  and  I am  puzzled  as  to 


how  the  board  of  directors  would  be  so 

much  cheaper  than  a trustee. Well, 

the  board  of  directors  are  there  already; 
my  colleagues  and  I are  there  as  the 
board  of  directors  of  my  company, 
which  is  a part  of  the  tripartite  organisa- 
tion. There  is  my  company,  with  its 
board  of  directors,  and  then  there  is 
Barclays  Bank  or  Lloyds  Bank — the 
trustees — with  their  organisation;  and 
what  I am  suggesting  is  that  the  whole 
of  the  work  could  be  done  by  my  com- 
pany without  a custodian  trustee. 

3604.  Mr.  Brown:  And  your  board  of 
directors  would  act  as  directors  of  the 
investment  company  withno  extra  charge  ? 

Yes;  we  would  contract  to  do  it, 

for  example,  for  exactly  what  we  contract 
to  do  it  for  now. 

3605.  Mr.  Althaus:  Is  your  point 

that  if  the  unit  holders  are  not  going  to 
trust  their  directors  they  should  not 
invest  in  those  units  at  all,  and  that  a 
great  deal  of  the  work  which  is  charged 
for  by  trustees  is,  in  fact,  done  in  the 
offices  of  the  parties  who  are  managing 
the  fund? Exactly. 

3606.  Mr.  Watson:  Did  I understand 
you  correctly,  Mr.  Fairbaim,  that  your 
company  keeps  a duplicate  register? 

• Yes. 

3607.  Is  that  a general  practice? 1 

believe  so. 

3608.  Because  I had  understood  that 
the  duties  of  the  trustee  were  usually 
combined  with  those  of  registrar,  and 
that  it  was  their  duty  to  maintain  the 
register  and  pay  dividends  half-yearly 
to  the  shareholders  ? — - — Yes. 

3609.  And  that,  in  addition,  where 
holders  had  decided  that  they  did  not 
want  dividends  but  that  they  wanted  new 
units  instead  of  dividends,  they  so 
arranged  it,  but  I seem  to  have  been 

mistaken? It  may  differ  from  one 

organisation  to  another,  and  I cannot 
speak  with  any  certainty  about  that,  but 
I think  I am  right  in  saying  it  is  general 
practice.  I think  there  cannot  be  any 
doubt,  whatever  the  position  now,  that 
if  you  have  one  large  reputable  organisa- 
tion it  could  under  its  own  roof  more 
economically  discharge  all  the  duties. 
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3610.  You  quote  a trustee  in  one 
particular  case  as  getting  9s.  per  annum 
per  unit  holder’s  account:  was  that  a 
trustee  maintaining  the  register  alone  or 

was  there  a duplicate  register? 

There  was  a duplicate.  I think  I ought  to 
say  in  that  context,  as  Mr.  Watson 
probably  knows,  that  some  trustees  are 
remunerated  by  the  commission  on  the 
purchase  and  sale  of  their  securities; 
but  that  does  not  vary  what  I have  said. 

3611.  You  have  made  the  suggestion 
that,  presupposing  that  the  rate  of 
remuneration  is  raised  to  the  managers, 
than  all  profits  from  dealing  in  units  should 
be  for  the  benefit  of  the  trust  or  company? 

My  point  there  is  that  if  the  managers 

are  not  to  act  as  principals,  then  it  is 
desirable  for  somebody  else  to  run  the 
revolving  trust — -whether  you  are  a 
company  or  a trust,  in  either  case  that  is 
desirable. 

3612.  You  think  that  equally  satis- 
factory results  would  be  forthcoming 
if  the  revolving  fund  were  operated  for 
the  benefit  of  the  trust  to  those  which 
you  describe  in  paragraph  (3)  of  your 
summary,  where  you  indicate  that  over 
twenty-nine  years’  experience  profits  have 
emerged  every  year,  in  good  times  and 

bad,  from  this  operation? We  have 

never  made  a loss;  always  a profit. 

3613.  But  in  doing  this  kind  of  work 
you  have  had  to  exercise  a good  deal  of 
judgment  as  to  whether  it  was  wise  to 
retain  a number  of  units  in  your  hands, 
or  whether  to  have  them  cancelled? 
Yes. 

3614.  Would  you  consider  that  that 
judgment  would  continue  to  be  exercised 
as  effectively  if  the  manager  might  have 
the  feeling  that  he  was  not  operating  the 

revolving  fund  for  his  own  profit  ? It  is 

not  a question  of  great  judgment.  In 
some  groups  they  may  run  a book  for  a 
££m.;  but  we  never  do  that  at  all.  We 
might  have  a book  of  £20,000.  I would 
have  thought  that  would  be  the  way  to 
do  it.  If  you  run  these  large  books  there 
may  be  difficulties;  for  instance,  I know 
of  one  management  company  that  has 
lost  £30,000  in  one  year  in  running  a 
book  of  hundreds  of  thousands  of 
pounds. 

3615.  So  that  you  think  that  the  same 
experience  could  be  expected  under  your 


proposed  regime? Yes.  You  might 

lay  down  a maximum  amount  of  units 
to  be  held  at  any  one  time. 

3616.  One  question  in  regard  to  your 
objection  to  commission.  You  wifi  be 
aware  that  in  Scottish  banks  at  least  one, 
and  I think  possibly  two,  unit  trusts  can 
be  purchased  over  the  counter  and  that 
the  banks  are  remunerated  in  some  small 
measure  for  that  service.  Does  your 
objection  to  commission  extend  to  that? 

1 am  not,  of  course,  familiar  with 

that  operation;  we  do  not  do  that  our- 
selves, but  I would  think  that  is  not  a 
commission.  My  objection  to  commission 
is  very  largely  that  it  is  a commission 
which  ought  to  be  as  between  the  investor 
and  -the  bank  manager  or  stockbroker. 
What  Mr.  Watson  is  describing  I think 
is  rather  different — a bank  rendering  a 
service  to  a management.  I think  it 
should  be  remunerated  per  transaction, 
say,  at  the  rate  of  1j.  6d.,  and  that  would 
come  out  of  the  preliminary  charge.  It 
seems  to  me  quite  different  for  a man  to 
go  into  his  bank  and  conduct  such  a 
transaction  over  the  counter — as  I under- 
stand it — from  an  investor  going  into  the 
parlour  and  talking  to  his  bank  manager, 
getting  advice  from  his  bank  manager, 
who  then  rings  up  London  and  places  an 
order.  The  latter,  I believe,  is  a trans- 
action which  ought  to  be  paid  for  by  the 
investor.  The  former  is  something  which 
the  bank  or  the  bank’s  staff  at  the  counter 
are  doing  as  a clerical  job  for  the 
management  of  the  unit  trust. 

3617.  The  purchaser  comes  in  of  his 
own  free  will  and  says,  “ I want  to  buy  ” 
because  he  knows  he  can  buy  at  that 
point  and  he  is  not  influenced,  but  your 
point  is  that  no  one  should  be  paid  a 
commission  for  influencing  him  to  buy? 
1 should  have  thought  certainly  not. 

3618.  One  further  question.  Are  you 
in  favour  of  block  issues  by  unit  trusts? 

What  do  we  mean  by  block  issues? 

I am  sure  the  answer  is  No,  but  it  is 
rather  a loose  term. 

3619.  Chairman : I think  we  were  told 
that  a block  offer  was  a block  of  units 
which  were  offered  at  a specified  fixed 
price;  it  was  a definite  number  of  units 
and  the  offer  was  open  for  a limited  time. 

“ — A definite  number  of  units  at  a 
fixed  price  ? 
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3620.  The  suggestion  against  it  was 
made  that  that  might  indicate  to  the 
purchaser  that  this  was  an  exceptional 

bargain. Yes,  that  of  course  is  a 

criticism.  The  Association’s  evidence 

says  that  the  main  criticism  against  this 
is  that  it  creates  a false  impression  and, 
as  the  Committee  will  no  doubt  notice, 
the  Association  does  not  in  any  way 
refute  that;  it  simply  says  that  if  they 
could  find  a way  out  they  would  be  very 
glad  to  do  so.  They  suggest  that  they 
should  be  allowed  to  make  higher  charges 
and  then  they  would  not  have  to  resort 
to  this  way  of  selling.  The  objection  to 
the  block  offer  is  that  it  does  create 
a sense  of  opportunity  which  in  fact  is 
not  there.  It  is  of  the  essence  of  unit 
trusts  that  units  are  on  offer  all  the  time 
in  any  amount  you  like  but  at  a price 
which  fluctuates  or  is  liable  to  fluctuate 
and  you  pervert  the  whole  business — in 
other  words,  you  are  going  against  the 
whole  nature  of  the  thing — if  you  say 
that  only  a certain  number  are  offered 
at  a fixed  price. 

3621.  Mr.  Watson : You  are  not  in 

favour  of  that? No. 

3622.  It  has  been  put  to  us  that  they 
were  the  chief  means  of  getting  support 

for  the  movement? 1 think  nearly  all 

deceit  is  designed  to  get  support.  Of 
course,  it  is  quite  untrue,  though  I am 
sure  they  do  not  mean  it  to  be  untrue, 
that  it  would  not  be  fair  not  to  let 
newcomers  do  this  in  competition  with 
old  established  firms;  the  latter  did  not 
build  their  businesses  up  in  that  way. 
There  is  no  unfairness  about  forbidding 
this  admitted  deceit. 

3623.  Not  quite  deceit? False  im- 

pression. If  you  are  creating  a false 
impression  is  not  that  deceit? 

3624.  You  mean,  by  offering  a certain 
number  of  units  over  a short  period  of 

time,  that  is  unsatisfactory? You 

deceive  people  into  thinking  there  is  an 
advantage  and  that  they  had  better 
come  in  quickly.  I think  it  is  proved  up 
to  the  hilt  that  they  do  exactly  that: 
where  the  advertisement  simply  says  that 
units  are  on  offer  at  the  price  of  the  day 
it  does  not  have  the  lure  that  the  block 
offer  has. 


3625.  Mr.  Scott : What  is  the  deceit  or 
false  impression  that  is  said  to  be  created 

by  a block  offer  in  that  form? It 

creates  an  impression  in  the  public’s  mind 
that  the  price  specified  is  advantageous. 

3626.  But  the  only  statement  is  that 
they  can  be  purchased  at  that  price  for 
a limited  period,  ten  days  or  whatever  it  is, 
and  whatever  market  changes  there  may 
be  during  that  ten  days  the  price  will  not 

alter? 1 think  the  usual  form  is  at 

that  price  or  the  price  of  the  day, 
whichever  is  the  lower. 

3627.  There  is  a maximum  beyond 
which  they  would  not  have  to  pay,  so 
that  there  is  that  advantage,  and  they  feel 
it  is  not  worth  while  trying  to  sell  unit 
trusts  at  all  unless  they  can  get  a large 
number  of  investors,  and  the  advertising 
cost  of  doing  that  would  only  be  manage- 
able if  there  were  some  sort  of  block  offer. 
I feel  that  where  you  use  the  phrase 
“ admitted  deceit  ” the  Association  has 
not  admitted  that  they  are  creating  a 

false  impression. They  have  said  the 

criticism  is  there,  but  they  have  not  done 
anything  to  refute  it  in  their  evidence. 

3628.  It  is  just  a vague  impression  which 
should  not  be  given  to  the  public  that 

they  are  getting  a bargain? 1 do  not 

think  it  is  vague;  I think  it  is  a telling  im- 
pression that  they  are  getting  a bargain.* 

3629.  Chairman : It  is  a sort  of  catch- 
penny transaction? 1 think  it  is  a 

cheap-jack  transaction. 

3630.  But  it  would  be  difficult  to  pin  a 
definite  charge  of  fraud  on  a unit  trust 

on  the  strength  of  that? 1 would  be 

happy  to  say  it  creates  a false  impression, 
whether  that  is  fraudulent  or  not. 

3631.  Mrs.  Naylor : Am  I right  in 

thinking  that  yields  published  by  unit 
trusts  since  the  Finance  Act  are  really 
too  low  because  the  Board  of  Trade 
formula  for  calculating  them  has  not  been 
adjusted  in  the  light  of  the  present  tax 
position? Yes. 

3632.  Is  it  a very  difficult  formula  to 

adjust? Yes,  very  difficult;  it  intro- 

duces things  like  double  taxation  relief 
and  profits  tax.  Previously  they  were  not 
subject  to  profits  tax.  I think  some 

* See  page  739  for  a supplementary  memo- 
randum on  this  subject  by  Mr.  Fairbairn. 
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people  have  been  very  much  concerned 
about  it. 

3633.  Where  does  responsibility  reside 
for  delay  in  determining  this  formula? 

A draft  was  produced  by  the  Board 

of  Trade  only  just  before  Christmas  for 
managers’  comments  and  the  final  form 
of  the  regulation  has  not  yet  been 
circulated.  The  Board  of  Trade  must. 


therefore,  accept  much  of  the  responsibility 
for  the  delay. 

Chairman : Those  are  all  the  questions 
we  have  to  bother  you  with,  Mr.  Fair- 
baim.  We  are  much  obliged  to  you  for 

your  help. Not  at  all;  I hope  some 

of  it  will  help. 

Chairman:  Thank  you  very  much. 


(The  witness  withdrew.) 
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APPENDIX  XXVm 

Memorandum  by  the  Association  of  Unit  Trust  Managers 

1.  Introduction 

The  Association  of  Unit  Trust  Managers  (hereafter  called  “ the  Association  ”) 
formed  on  the  13th  October,  1959,  comprises  the  Managers  of  all  authorised  Unit 
Trust  schemes  (hereafter  called  “ Unit  Trusts  ”),  as  defined  in  section  26  of  the 
Prevention  of  Fraud  (Investments)  Act,  1958  (hereafter  called  “ the  Act  ”),  operating 
in  the  United  Kingdom,  with  the  exception  of  the  Managers  associated  with  Municipal 
and  General  Securities  Company  Limited. 

2.  A list  of  Members  of  the  Association  is  attached  at  Annex  B. 

3.  A copy  of  the  Constitution  of  the  Association  is  attached  at  Annex  D.* 

4.  The  value  of  the  invested  funds  of  Unit  Trusts  operating  in  this  country  at  the 
end  of  March,  1960,  amounted  to  approximately  £206  million.  Of  this  sum  90 
per  cent,  was  managed  by  Members  of  this  Association. 


2.  Extent  of  Evidence 

5.  The  Association  is  of  the  opinion  that  its  views  have  special  claims  to  attention 
in  relation  to  Unit  Trusts,  and  has  refrained  from  commenting  on  the  other  topics 
which  your  Committee  has  been  asked  to  review.  The  uniqueness  of  the  subject 
matter  is  referred  to  again  at  the  end  of  this  Evidence. 


3.  Definition  of  a Unit  Trust 

6.  A Unit  Trust  is  a method  of  investment  by  which  persons  pool  their  subscriptions 
under  a Trust  Deed.  The  subscriptions  are  invested  for  them  by  a Management 
Company,  and  the  investments  so  acquired  are  held  by  a Trustee.  Both  the  Trustee 
and  the  Management  Company  are  parties  to  the  Trust  Deed  which  sets  out  their 
respective  responsibilities. 

7.  Unit  Trusts  vary  as  to  detail  but  the  general  principles  behind  the  management 
of  all  of  them  are  as  follows : — ■ 

Monies  subscribed  by  the  public  are  invested  in  securities.  Through  his 
subscription  each  subscriber  acquires  a fractional  interest  in  this  block  of  securi- 
ties and  the  dividends  received  from  the  investments  form  the  income  of  the  Trust. 
The  net  income  is  paid  to  all  investors  in  the  Trust  Fund  in  proportion  to  the  size 
of  their  holdings. 

The  primary  functions  of  the  Trustee  are  those  of  a custodian  of  capital  and 
income,  and  of  a registrar.  The  Trustee  holds  the  securities  in  which  monies 
subscribed  by  the  public  to  the  Trust  Fund  have  been  invested  by  the  Manager. 
Some  Trustees  also  have  the  right  to  veto  proposed  changes  in  the  securities 
comprising  the  Trust  Fund. 

The  Manager  is  responsible  financially  and  otherwise  for  the  administration  of 
the  Unit  Trust,  for  the  maintenance  of  a duplicate  register  of  unit  holders,  for 
calculating  the  unit  offered  and  bid  prices,  for  preparing  income  distributions, 
for  maintaining  a market  in  the  units  of  the  Trust  and  for  managing  the  investment 
portfolio  of  the  Trust  Funds. 


• Annex  D has  been  omitted. 
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4.  Brief  history  of  the  growth  of  Unit  Trusts  in  the  United  Kingdom 

8.  The  modem  history  of  Unit  Trusts  in  the  United  Kingdom  began  in  1931.  In 
that  year  the  first  British  Fixed  Trust  was  formed.  It  was  not  until  14  months  later 
that  a second  Unit  Trust  was  started,  but  from  then  until  the  outbreak  of  the  War  the 
movement  grew  rapidly.  By  March,  1939,  96  Unit  Trusts  had  been  formed.  The 
total  of  their  net  assets  was  estimated  to  have  been  over  £80  million. 

9.  During  this  period,  Unit  Trusts  operated  without  any  specific  Unit  Trust  legis- 
lation. In  1935  the  Stock  Exchange  published  a report  on  Unit  Trusts,  and  in  1936 
the  Board  of  Trade  issued  a report  of  a Departmental  Committee  set  up  to  review 
Unit  Trusts.  Both  reports  agreed  that  Unit  Trusts  met  an  investment  need  and 
stated  that  some  form  of  legislation  was  required  to  protect  the  public.  They  also 
suggested  that  common  standards  of  operation  should  be  formulated  and  that  all 
Managers  of  Unit  Tmsts  should  conform  to  these  standards. 

10.  Although  Managers  made  efforts  to  bring  their  Trust  Deeds  into  line  with  the 
recommendations  of  these  two  Committees,  no  action  was  taken  by  the  Government 
for  some  time.  Even  in  1939  when  the  Government  of  the  day  introduced  a Bill  to 
control  “ share  pushing  ”,  it  was  stated  that  it  was  not  intended  to  introduce  legislation 
covering  Unit  Trusts.  However,  late  in  the  Committee  stage  of  the  passage  of  the 
Bill  (eventually  enacted  as  the  Prevention  of  Fraud  (Investments)  Act,  1939)  provisions 
were  inserted  for  the  regulation  of  Unit  Trusts.  This  Act  has  since  been  re-enacted 
and  consolidated  in  the  Act. 

11.  For  some  years  after  the  War  the  movement  made  little  headway  due  mainly 
to  restrictions  on  new  capital  issues,  but  since  1957,  the  amount  of  money  invested 
in  Unit  Trusts  has  increased  almost  continuously.  At  the  end  of  1959  the  value  of 
the  funds  invested  amounted  to  £200  million,  of  which,  it  is  estimated,  approximately 
£50  million  was  new  money  subscribed  in  that  year.  In  the  first  three  months  of  this 
year,  despite  falling  equity  prices,  the  value  of  funds  invested  by  unit  holders  increased 
by  £6  million  while  the  number  of  unit  holdings  grew  from  519,000  to  617,000. 

5.  The  present  position 

12.  The  operation  of  Unit  Trusts  in  the  United  Kingdom  is,  at  present,  controlled 
by  the  ordinary  law  of  Trusts  and  by  the  Act.  Under  the  Act  the  Board  of  Trade 
(hereafter  called  “ the  Board  ”)  have  certain  powers  which  are  exercised  chiefly  at  one 
remove  through  control  of  the  Trust  Deeds  under  which  Unit  Trusts  operate. 

13.  Section  17  of  the  Act  lists  four  conditions  which  must  be  fulfilled  before  the 
Board  may  declare  a Unit  Trust  scheme  to  be  an  authorised  Unit  Trust  scheme. 
The  units  of  authorised  Unit  Trust  schemes  alone  can  be  offered  to  the  public.  The 
Board  must  be  satisfied 

“ (a)  that  each  of  the  persons  who  are  respectively  the  manager  and  the  trustee 
under  the  scheme  is  a corporation  incorporated  under  the  law  of  some  part 
of  the  United  Kingdom,  and  having  a place  of  business  in  Great  Britain  at 
which  notices  and  other  documents  are  received  on  behalf  of  the  corporation, 
and 

(b)  that  the  scheme  is  such  that  the  effective  control  over  the  affairs  of  the  corpora- 
tion which  is  the  manager  under  the  scheme  is  and  will  be  exercised  inde- 
pendently of  the  corporation  which  is  the  trustee  under  the  scheme,  and 

(c)  that  the  scheme  is  such  as  to  secure  that  any  trust  created  in  pursuance  of  the 
scheme  is  expressed  in  a deed  providing,  to  the  satisfaction  of  the  Board,  for 
the  matters  specified  in  the  First  Schedule  to  this  Act,  and 

(d)  as  respects  the  corporation  being  the  trustee,  either — 

(i)  that  the  corporation  has  a capital  (in  stock  or  shares)  for  the  time  being 
issued  of  not  less  than  five  hundred  thousand  pounds,  of  which  an  amount 
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of  not  less  than  two  hundred  and  fifty  thousand  pounds  has  been  paid  up, 
and  that  the  assets  of  the  corporation  are  sufficient  to  meet  its  liabilities 
(including  liabilities  in  respect  of  the  repayment  of  its  capital),  or 

(ii)  that  more  than  four-fifths  of  the  said  capital  of  the  corporation  is  held  by 
another  corporation  being  a corporation  in  relation  to  which  the  conditions 
as  to  capital  and  assets  specified  in  sub-paragraph  (i)  of  this  paragraph 
are  fulfilled. 

Provided  that,  if  with  respect  to  any  Trust  the  Board  of  Trade  are  satisfied  that, 
by  reason  of  the  special  circumstances  of  the  Trust,  the  fulfilment  in  relation 
thereto  of  the  conditions  specified  in  paragraph  (c)  of  this  subsection  is  imprac- 
ticable, the  Board  may  dispense  with  the  fulfilment  of  that  condition  in  relation 
to  that  trust,  so  far  as  it  appears  to  them  that  they  can  properly  do  so  without 
prejudicing  the  interests  of  the  beneficiaries 

14.  By  far  the  most  important  of  these  four  conditions  is  that  the  scheme  must  be 
“ such  as  to  secure  that  any  Trust  created  in  pursuance  of  the  scheme  is  expressed  in  a 
deed  providing , to  the  satisfaction  of  the  Board , for  the  matters  specified  ” in  the  First 
Schedule  to  the  Act  (hereafter  called  the  Scheduled  Matters). 

15.  The  First  Schedule  reads  as  follows: — 

“ Matters  for  which  Trust  Deeds  pursuant  to  Unit  Trust  Schemes  must  provide 

1.  For  determining  the  manner  in  which  the  manager’s  prices  for  units  on  a 
sale  and  a purchase  respectively,  and  the  yield  from  the  units,  are  to  be  respectively 
calculated,  and  for  entitling  the  holder  of  any  units  to  require  the  manager  to 
purchase  diem  at  a price  calculated  accordingly. 

2.  For  regulating  the  mode  of  execution  and  the  issue  of  unit  certificates,  and, 
in  particular,  for  securing  that  no  unit  certificate  shall  be  executed  or  issued  in 
respect  of  rights  or  interests  in  any  property  until  steps  have  been  taken,  to  the 
satisfaction  of  the  trustee,  to  secure  that  the  property  will  be  vested  in  him  or, 
subject  to  any  prescribed  conditions,  in  a nominee  for  him  approved  by  the  Board 
of  Trade. 

3.  For  prohibiting  or  restricting  the  issue  by  or  on  behalf  of  the  manager  of 
advertisements,  circulars,  or  other  documents  containing  any  statement  with 
respect  to  the  sale  price  of  units,  or  the  payments  or  other  benefits  received  or 
likely  to  be  received  by  holders  of  units,  or  containing  any  invitation  to  buy  units, 
unless  the  document  in  question  also  contains  a statement  of  the  yield  from  the 
units. 

4.  For  securing  that  any  advertisement,  circular  or  other  document  containing 
any  statement  with  respect  to  the  sale  price  of  units  or  the  yield  therefrom,  or 
containing  any  invitation  to  buy  units,  shall  not  be  issued  by  or  on  behalf  of  the 
manager  until  the  trustee  has  had  a reasonable  opportunity  of  considering  the 
terms  of  the  document,  and  shall  not  be  so  issued  if,  within  a reasonable  time 
after  the  document  first  comes  under  his  consideration,  he  notifies  his  disapproval 
of  the  terms  thereof  in  writing  to  the  manager. 

5.  For  the  establishment  of  a fund  to  be  applied  in  defraying  the  expenses  of  the 
administration  of  the  trust  and  for  regulating  the  application  of  that  fund. 

6.  For  the  audit,  and  circulation  to  holders  of  units,  of  accounts  relating  to 
the  trust  (including  accounts  of  the  manager  in  relation  to  the  trust  and  statements 
of  his  remuneration  in  connection  therewith). 

7.  For  requiring  the  manager  (subject  to  any  provisions  as  to  appeal  contained 
in  the  deed)  to  retire  from  the  trust  if  the  trustee  certifies  that  it  is  in  the  interest 
of  the  beneficiaries  under  the  trust  that  he  should  do  so. 
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In  this  Schedule  the  expression  ‘ units  ’ means  securities  (described  whether  as 
units  or  otherwise)  which  may  be  created  in  pursuance  of  the  unit  trust  scheme, 
and  the  expression  ‘ unit  certificates  ’ means  certificates  of  the  acquisition  of  such 
securities.” 

16.  Although  the  matters  on  which  the  Board  have  to  be  satisfied  are  specifically 
set  out  in  “ requirements  ” issued  to  Managers,  the  Board  have  nevertheless  taken  the 
view  that  they  can  regulate  any  matter  relating  to  Unit  Trusts,  their  power  of  sanction 
being  that  they  can  refuse  a certificate  of  authorisation  if  their  views  are  not  met. 
This  construction  which  the  Board  have  put  on  their  powers  has  often  placed  Managers 
in  the  difficult  position  of  attempting  to  draft  Trust  Deeds  without  knowing  either 
what  rule  might  next  be  insisted  upon,  or  what  additional  detail  the  Board  are  intending 
to  make  the  subject  of  a non-statutory  regulation. 

17.  The  four  conditions  set  out  in  paragraph  13,  a Trust  Deed  containing  the 
Scheduled  Matters,  the  requirements  of  the  Board,  and  the  various  interpretations 
which  have  been  placed  by  the  Board  on  the  words  in  the  Act  and  in  the  Scheduled 
Matters,  form  the  framework  in  which  Managers  have  to  operate  the  Unit  Trusts  for 
which  they  are  responsible. 


6.  Comments  on  the  present  situation 

18.  The  Association  considers  that  the  growth  of  Unit  Trust  funds  will  continue  at 
a high  rate.  Taking  into  account  the  difference  in  size  of  population  and  gross 
national  product  it  is  possible  that  the  scale  of  increase  of  Unit  Trust  funds  in  this 
country  within  the  next  two  decades  will  compare  with  that  of  their  counterpart 
(Mutual  Funds)  in  the  United  States  over  the  last  20  years.  There,  in  1940,  68  Mutual 
Funds  were  in  existence  with  net  assets  totalling  the  equivalent  of  approximately  £90 
million— a sum  similar  in  size  to  that  invested  in  Unit  Trusts  in  the  United  Kingdom 
at  the  same  date.  In  1959  there  were  155  Mutual  Funds  in  existence  with  assets  worth 
approximately  the  equivalent  of  £5,600  million.  Most  of  this  development  has, 
moreover,  taken  place  in  the  last  ten  years.  The  growth  of  Unit  Trust  funds  in 
Australia,  Switzerland  and  Western  Germany  has  also  been  substantial  during  the 
last  two  or  three  years. 

19.  As  the  Association  is  of  the  opinion  that  the  Unit  Trust  movement  in  the 
United  Kingdom  is  already  developing  at  a pace  which  makes  the  present  law  relating 
to  it  inadequate,  it  follows  that  legal  changes  must  be  made  if  the  Board  are  to  exercise 
reasonable  control  and  if  Managers  are  to  deal  efficiently  and  expeditiously  with  the 
expected  rate  of  expansion. 

20.  The  Association  appreciates  the  way  in  which  officials  of  the  Board  attempt  to 
make  the  system  work  under  the  present  law  which  was  enacted  somewhat  haphazardly. 
Nevertheless  it  is  felt  by  Members  of  the  Association  that  in  the  negotiations  they  have 
had  w ith  the  Board  over  the  statutory  regulations  and  details  of  Trust  Deeds,  some  of 
the  finer  points  of  the  operation  of  Unit  Trusts  did  not  appear  to  have  been  understood 
by  the  officers  of  the  Board.  The  result  has  been  that  the  movement  has  to  work  within 
regulations  which  are  unsatisfactory  and  which  are  liable  from  time  to  time  to  be 
interpreted  inconsistently.  The  Association  is  of  the  opinion  that  it  is  justified  in 
suggesting  that  a common  set  of  rules  does  not  exist. 

21.  The  Association  hopes  that  your  Committee  will  give  special  attention  to  this 
general  criticism  of  the  provisions  of  the  Act  relating  to  Unit  Trusts  and  its-  operation 
by  the  Board,  and  that  you  will  recommend  changes  in  the  present  law  which  will 
remedy  the  existing  unsatisfactory  state  of  affairs.  Members  of  the  Association  have 
been  very  much  concerned  about  these  matters  for  a long  time.  The  following 
paragraphs  set  out  their  general  recommendations  for  improving  the  situation. 
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7.  General  recommendations 

Pr ■ JS®  ^scraation  has  considered  in  particular  whether  the  present  constitution 
a,  Trrust  with  its  Trust  Deed,  Trustee  and  Manager  was  not  unnecessarily 
f°r,whatls’  f essence  the  administration  of  a simple  financial  operation^ 
namely  the  pooling  of  a large  number  of  individual  savings  to  be  invested  by  skilled 
andt'S‘ether  °ne  of.the  American  methods  of  achieving  the  same  ends 
(namely  Investment  Companies  entitled  to  buy  or  sell  their  own  shares),  might  not  be 
more  efficient  and  economical. 

* ■N?ut“aI  .Funci  Companies  in  the  United  States  were  started  in  their  present  form 
at  the  beginning  of  the  1930  s.  Their  activities  were  regulated  originally  by  the 
Securities  Act  of  1933  and  Securities  Exchange  Act  of  1934.  The  Public  Utility 
Holding  Company  Act  of  1936  contained  a provision  directing  the  Securities  Exchange 
Commission  (S.E.C.)  to  make  a study  of  Investment  Companies  and  to  report  its 
findings  to  Congress.  H 

,n^'rSubseqrent-tli  t-his  entluily  Congress  passed  the  Investment  Company  Act  of 
1940  (copy  of  which  is  attached  at  Annex  E*).  The  terms  and  conditions  of  this 
Act,  which  passed  both  Houses  of  Congress  without  a single  negative  vote  are  held 
to  embody  the  consensus  of  opinion  of  all  the  principal  Mutual  Fund  Companies, 
many  of  which  participated  in  the  drafting  of  the  measure  and  actively  encouraged  its 
enactment. 


Investment  Company  Act  of  1940  sets  forth  specific  standards  for  the 
general  formation  of  investment  companies,  their  capital  structure,  method  of  operation 
management,  underwriting  contracts  and  affiliations.  It  also  regulates  the  sale  of 
investment  company  shares  and  limits  the  amount  of  portfolio  investment  a company 
may  have  in  a single  security  or  corporation,  or  in  certain  types  of  securities.  This 
Act  does  not,  however,  deal  with  supervision  of  management,  investment  practices 
and  policies,  or  dividend  payments.  These  functions  are  properly  left  to  the  manage- 
ment of  the  company.  Many  of  the  provisions  of  the  Act  are  based  on  the  doctrine 
of  full  disclosure  and  are  of  an  informational  nature  aimed  at  protecting  shareholders. 
The  more  important  of  these  insist  on:  the  filing  of  a detailed  registration  statement 
with  the  Securities  Exchange  Commission,  including  a declaration  of  basic  investment 
policies  which  cannot  be  changed  without  the  stockholders’  approval:  complete 
financial  statements,  reports  of  portfolio  holdings  and  annual  reports  filed  with  the 
S.E.C.  and  made  available  to  the  public;  reports  to  shareholders  on  at  least  a semi- 
annual  basis;  a requirement  that  a new  investment  company  should  have  a minimum 
capital  of  §100,000  before  stock  can  be  offered  to  the  public;  the  effective  separation 
of  the  directors  of  the  investment  company,  the  sales  organisation  and  the  investment 
advisors. 


26.  The  Association  has  discussed  whether  the  Unit  Trust  movement  in  the  United 
Kingdom  could  be  more  conveniently  organised  by  entitling  investment  companies 
conforming  to  certain  criteria  to  redeem  their  capital  and  advertise  their  shares  under 
modified  prospectus  provisions  by  means  of  an  Act  similar  to  the  United  States 
Investment  Company  Act,  1940.  Although  this  Act  has  many  notable  features,  one 
of  which  is  the  insistence  on  the  separation  of  those  responsible  for  the  management 
of  funds  and  those  responsible  for  the  selling  and  distribution  of  shares,  the  Association 
has  finally  decided  not  to  recommend  any  radical  alterations  in  the  present  concept 
of  Unit  Trusts  in  the  United  Kingdom.  In  coming  to  this  decision  the  Association 
has  been  influenced  by  an  overriding  advantage  which  Unit  Trusts  here  have  over 
Mutual  Funds  (or  over  any  other  system  it  has  studied),  namely  the  protection  given  to 
unit  holders  in  the  United  Kingdom  by  the  Trustee. 

27.  However,  even  though  the  Association  considers  that  the  present  concept  should 
be  retained  it  is  of  the  opinion  that  the  legal  structure  should  be  radically  revised  so 


* Annex  E has  been  omitted. 
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as  to  give  stability  in  law  to  the  movement,  to  take  account  of  its  present  size  and 
growth,  and  to  make  it  efficient  and  capable  of  rendering  a telling  contribution  to  the 
growth  of  the  nation’s  savings  in  the  future. 

28.  The  Association  recommends  that  the  best  way  of  achieving  these  objects  is  to 
codify  in  a separate  enactment,  to  be  called  the  Unit  Trusts  Act  the  legislation  relating 
to  Unit  Trusts.  In  making  this  recommendation  it  is  not  part  of  the  case  of  the 
Association  that  the  statutory  control  which  now  exists  should  be  diminished  in  any 
way.  Indeed  Members  of  the  Association  would  welcome  the  introduction  of  a 
comprehensive  law  which  would  set  out  specifically  the  matters  included  in  the  present 
Scheduled  Matters  and  the  Board’s  regulations,  which  would  take  into  account  the 
Association’s  own  recommendations  on  how  the  movement  should  be  controlled,  and 
which  would  embody  any  other  matters  which  your  Committee  considers  should  be 
incorporated.  The  Association  would  ask,  however,  only  that  the  provisions  of  the 
proposed  Act  should  not  attempt  to  establish  minute  control  over  the  day-to-day 
operations  of  Managers. 

29.  Such  an  Act  would  have  the  major  consequence  of  giving  Unit  Trusts  a definitive 
legal  status  similar  to  that  which  companies  derive  from  the  Companies  Act,  1948. 

30.  Even  if  the  present  system  by  which  Unit  Trusts  are  regulated  were  less  un- 
satisfactory than  it  is,  the  Association  would  still  maintain  that  the  movement  deserves 
to  be  administered  by  a separate  Act  recognising  the  special  problems  of  Unit  Trusts. 
In  paragraph  10  the  point  was  made  that  in  1939  the  control  of  Unit  Trusts  was 
included  almost  as  an  afterthought  in  an  Act  originally  designed  to  regulate  “ share 
pushing  Managers  of  Unit  Trusts  have  ever  since  been  particularly  resentful  of 
having  to  operate  under  an  Act  with  the  discouraging  title  of  the  Prevention  of  Fraud 
(Investments)  Act.  In  the  opinion  of  the  Association  a movement  which  is  designed 
to  encourage  personal  savings  and  which  has  been  singularly  free  from  fraud,  is 
entitled  to  be  administered  by  an  Act  with  a more  helpful  and  appropriate  name. 

31.  Moreover,  the  grounds  which  might  have  originally  warranted  the  inclusion  of 
the  regulation  of  Unit  Trusts  in  the  Act  are  not  valid  today.  All  parties  represented 
in  Parliament  are  on  record  as  being  well  disposed  towards  Unit  Trusts:  successive 
Chancellors  of  the  Exchequer  have  paid  tribute  to  the  movement:  and  recently  the 
draft  1960  Finance  Bill  has  envisaged  that  practical  assistance  should  be  given  to 
unit  holders  by  proposing  that  management  expenses  should  be  a charge  against 
untaxed  income.  The  size  of  the  invested  trust  funds,  the  experience  and  standing  of 
the  managers  concerned,  and  the  part  the  movement  plays  in  stimulating  the  savings 
of  the  public,  fully  justify  the  enactment  of  a separate  Unit  Trusts  Act.  All  the  more 
so  since  the  recently  formed  Association  has  been  given  powers  to  set  up  common 
standards  of  behaviour  to  which  all  members  must  conform. 

32.  The  Association  does  not  agree  with  one  particular  suggestion  that  has  been 
made  to  it,  namely,  that  legislation  relating  to  Unit  Trusts  should  form  part  of  a 
revised  Companies  Act.  Unit  Trusts  are  not  companies,  and  to  include  them  in  the 
provisions  of  a Companies  Act  would  lead  only  to  confusion. 

33.  As  part  of  its  recommendation  that  a Unit  Trusts  Act  should  be  proposed  the 
Association  has  a further  observation  to  make.  In  a business  which  depends  entirely 
on  public  understanding  it  is  unfortunate  that  the  basic  document  regulating  each 
trust,  the  Trust  Deed,  is  at  present  in  most  cases,  a long  and  complicated  document 
which  differs  only  in  detail  from  Trust  to  Trust.  Even  though  existing  Unit  Trust 
Deeds  say  the  same  thing  their  preparation  is  however  a complicated  business,  and 
rarely,  when  sent  to  the  Board  for  approval,  are  they  in  a form  which  can  be  quickly 
scrutinised  and  authorised  by  the  responsible  officers  there. 

34.  The  Association  therefore  suggests  that  the  Unit  Trusts  Act  which  it  has  pro- 
posed should  contain  a specimen  form  of  Trust  Deed  in  a way  similar  to  that  in  which 
the  Companies  Act,  1948,  contains  a specimen  form  of  Articles  of  Association  for  a 
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Company  limited  by  shares ; and  that  any  Unit  Trust  shall  be  constituted  under  this 
specimen  form  except  to  the  extent  that  the  document  constituting  the  Trust  sets  out 
alterations  or  additions.  Such  a procedure  would  have  the  advantage  that  it  would 
result  in  a short  and  comprehensive  Trust  Deed  which  would  be  much  more  intelligible 
to  investors  and  which  the  officials  of  the  Board  would  be  obliged  to  scrutinise  only 
for  its  general  objects  and  for  deviations  from  the  provisions  of  the  specified  form. 

35.  In  view  of  the  urgency  of  presenting  this  Evidence  to  your  Committee,  the 
Association  has  not  had  time  to  produce  the  specimen  form  of  Trust  Deed  which  it 
would  like  to  see  embodied  in  any  proposed  new  legislation,  but  it  would  be  happy 
and  willing  to  collaborate  with  the  Board  in  drafting  one,  if  it  were  to  be  so  invited. 

8.  Additional  comments  and  further  recommendations 

36.  In  paragraph  16  it  was  stated  that  the  Board  take  the  view  that  they  can  regulate 
any  matter  relating  to  Unit  Trusts.  For  instance,  although  neither  the  Act  nor  the 
Scheduled  Matters  give  the  Board  powers  to  prescribe  Managers’  scales  of  service 
charges,  the  Board  have,  nevertheless,  exercised  this  power  since  the  War.  They  have 
not  always  however  been  consistent  in  the  way  they  have  permitted  the  total  charges 
to  be  distributed  between  the  initial  service  charge  and  the  periodical  charge.  On 
occasions  in  the  past,  when  agreeing  to  the  extension  or  conversion  of  an  existing 
Unit  Trust,  the  Board  have  permitted  higher  charges  than  they  were  willing  to  grant 
to  Managers  of  new  Unit  Trusts,  notably  in  1954  when  they  authorised  a Second 
Series  Trust  to  make  total  charges  of  16  per  cent,  over  the  life  of  the  Trust.  The 
Board’s  existing  practice  in  connection  with  charges  is  set  out  in  its  letter  COS  3252/57 
dated  the  25th  October,  1957  (a  copy  is  attached  at  Annex  Q.  Under  present  arrange- 
ments the  maximum  total  charge  generally  permitted  over  the  20-year  life  of  a Trust 
is  13J  per  cent.  The  Association  has  two  comments  to  make  on  the  Board’s  present 
policy.  Firstly,  the  choice  of  20  years  as  being  the  life  of  a Unit  Trust  for  the  purpose 
of  calculating  the  total  service  charge  is  arbitrary.  Secondly,  the  initial  service  charge 
and  the  periodical  management  charge  should  be  considered  as  being  distinct  from 
each  other  and  their  purposes  should  not  be  confused.  The  initial  service  charge  is 
used  to  meet  initial  costs.  The  major  part  of  initial  costs  is  made  up  of  the  advertising 
outlay  needed  to  attract  new  investors,  commissions  payable  to  banks,  stockbrokers  and 
other  agents  when  units  are  sold  through  them,  and  the  general  expense  of  putting  a 
new  subscriber  on  the  register.  These  are  once-for-all  operations  and  it  seems 
reasonable  to  suggest  that  costs  of  this  nature  should  be  written  off  against  the  initial 
charge.  The  periodical  charge  is  designed  to  cover  management  costs  which  in 
common  with  other  expenses  of  this  nature  are  increasing  continuously.  The 
Association  is  of  the  opinion  that  in  addition  to  there  being  a case  for  changing  the 
Board’s  basis  for  computing  the  service  charges,  there  are  good  reasons  for  increasing 
these  charges  at  the  present  time.  In  particular  an  increase  in  the  initial  charge 
would  enable  Managers  to  attract  new  investors  from  a wider  field.  This  matter  is 
discussed  in  more  detail  in  paragraphs  5 and  6 of  Annex  A. 

37.  In  paragraph  26  it  was  emphasised  that  the  position  of  the  Trustee  is  the  keystone 
to  the  present  operation  of  Unit  Trusts  in  the  United  Kingdom,  and  in  the  opinion  of 
the  Association  guarantees  its  superiority  over  all  other  existing  methods  of  operating 
this  form  of  investment.  It  follows,  however,  that  the  law  should  continue  to  insist 
that  the  Trustee  should  be  completely  independent  of  the  Manager,  that  the  Trustee’s 
powers  should  be  strong  and  well  defined  and  that  he  should  not  be  able  to  opt  out 
of  any  of  his  responsibilities.  Doubtless  your  Committee  will  want  to  consider 
whether  the  present  legislation  is  sufficiently  strong  to  ensure  that  these  requirements 
are  carried  out. 

38.  In  paragraph  28  a recommendation  was  made  that  the  provisions  of  any  new 
legislation  should  not  attempt  to  achieve  minute  control  over  the  day-to-day  operations 
of  Managers.  It  is  the  opinion  of  the  Association  that  the  present  law,  implemented 
by  the  Board’s  requirements,  which  in  theory  controls  the  scope  of  Managers  down  to 
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the  last  detail,  is  unreasonably  restrictive  in  many  respects  and  is  often  in  fact  rendered 
nugatory  by  the  speed  at  which  the  movement  is  expanding. 

39.  It  was  possibly  right  that  in  the  early  thirties  when  the  Unit  Trust  movement 
was  an  untried  method  of  investment.  Managers  should  have  been  closely  controlled. 
Similar  reasons  for  such  stringency  over  every  day  matters  do  not  now  exist.  Over 
the  years  common  standards  of  conduct  have  emerged  which  are  now  the  basis  of  the 
operations  of  all  Managers.  Although  there  are  differences  in  detail  between  the 
running  of  one  Trust  and  another,  these  differences  do  not  necessarily  make  one  either 
superior  or  inferior,  or  more  or  less  desirable,  to  the  other.  The  important  distinction 
lies  in  the  skill  of  Managers  in  choosing  the  original  portfolio  of  securities  and  the 
subsequent  management  of  investments.  In  some  cases  the  present  regulations  hamper 
this  skill  which  in  itself  cannot  be  the  object  of  legislation. 

40.  When  the  operations  of  Managers  are  being  considered  item  by  item,  it  may 
for  instance  be  argued  before  your  Committee  that  the  law  should  state  the  scale  of 
commissions  which  Unit  Trust  Managers  should  pay  to  intermediaries  (such  as 
Stockbrokers  or  Banks)  on  the  sale  or  repurchase  of  units.  The  Association  considers 
that  this  is  not  a subject  matter  for  legislation.  It  is  a commercial  transaction  and  it 
devolves  on  the  management  companies  themselves  to  decide  what  they  are  prepared 
to  pay  out  of  their  limited  sales  charge  by  way  of  commission  in  exactly  the  same  way 
as  they  have  to  decide  what  proportion  they  are  prepared  to  spend  on  advertising. 

41.  In  another  direction  the  Board’s  regulations  require  Unit  Trust  Managers  to 
circulate  to  unit  holders  each  year  a statement  of  the  financial  affairs  of  the  management 
company  in  relation  to  the  Trust.  The  Association  is  only  too  well  aware  from 
comments  made  by  unit  holders  and  others  that  the  prescribed  forms  of  the  accounts 
are  tortuous,  and,  when  completed,  not  easy  to  understand.  Sometimes  they  are  even 
misleading.  It  is  suggested  that  detailed  consideration  should  be  given  to  what  is 
essentially  necessary  to  disclose  the  financial  operations  of  Managers  to  the  public. 
The  Association  is  certain  that  examined  from  this  standpoint,  many  of  the  figures 
that  are  now  required  to  be  given,  will  be  found  to  be  irrelevant,  and  could  accordingly 
be  discarded.  The  Association  suggests  that  the  present  accounting  requirements 
could  possibly  be  satisfied  by  a form  of  auditor’s  certificate. 

42.  Yet  another  activity  of  Managers  which  is  controlled  in  great  detail  by  regulation 
is  the  attention  they  must  give  to  their  advertisements.  The  Association  realises  that 
great  care  has  to  be  taken  over  this  matter.  The  problem  is  different  with  a block  offer 
than  it  is  with  an  advertisement  stating  that  units  are  on  tap  and  inviting  immediate 
applications  for  them  at  current  prices:  it  is  different  again  when  an  advertisement 
merely  invites  enquiries  from  the  public  about  the  aims  and  objects  of  the  Unit  Trust. 
It  is  the  view  of  the  Association  that  it  is  right  to  lay  down  minimum  statutory  regula- 
tions for  all  kinds  of  advertisements  inviting  applications  for  units.  The  control  of 
advertisements  which  merely  invite  enquiries  from  the  public  can  be  safely  left  to  the 
Trustee.  The  principle  behind  new  regulations  should  be  that  no  Manager  should 
issue,  or  permit  to  be  issued,  any  advertisement,  circular  or  other  document  relating 
to  any  authorised  Unit  Trust  managed  by  him  which  misleads,  or  tends  to  mislead  the 
public,  or  prejudices,  or  tends  to  prejudice,  the  interests  of  existing  unit  holders.  If 
legislation  were  drafted  in  this  general  sense,  with  certain  minimum  statutory  informa- 
tion required  in  cases  where  the  advertisement  incorporates  an  application  form  for 
units,  the  details  that  should  appear  in  advertisements  might,  perhaps,  be  left  to  the 
Association  and  the  Trustees  acting  jointly. 

43.  There  are  many  questions  of  the  type  mentioned  in  the  last  three  paragraphs 
which  are  not  suitable  for  detailed  regulation  by  the  Board  and  which,  given  a basically 
strong  law  defining  specifically  the  responsibilities  of  Managers  and  incorporating  a 
specimen  Trust  Deed,  could  be  left  to  a greater  extent  than  they  are  at  the  moment  to 
the  Association  in  collaboration  with  the  individual  Managers  and  the  Trustees. 
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9.  Summary  of  Recommendations 

44.  To  sum  up  therefore,  the  Association  recommends  that 

(a)  legislation  relating  to  Unit  Trusts  should  be  codified  in  a separate  enactment  to 
be  called  the  Unit  Trusts  Act. 

(b)  tins  Act  should  contain  a specimen  form  of  Trust  Deed,  and  any  Unit  Trust 
should  be  deemed  to  be  constituted  under  this  specimen  form  except  to  the 
extent  that  the  document  constituting  the  Trust  sets  out  alterations  or  additions. 

(c)  this  Act  should  set  out  specifically  the  present  Scheduled  Matters  and  the 
Board  s.  regulations,  should  take  into  account  the  Association’s  own  recom- 
mendations, and  should  embody  any  other  matters  which  your  Committee 
considers  should  be  incorporated,  but  should  not  attempt  to  establish  minute 
control  over  the  day  to  day  operations  of  Managers. 

id)  this  Act  should  include  provisions  to  ensure  that  the  Trustee  is  completely 
independent  of  the  Managers,  that  his  powers  are  strong  and  well  defined 
and  that  he  is  not  able  to  opt  out  of  any  of  his  responsibilities. 

(e)  many  details  of  the  operation  of  Unit  Trusts  which  the  Board  now  attempt 
to  regulate  should  m future  be  dealt  with  by  the  Association  acting  in  collabora- 
tion with  the  individual  Managers  and  Trustees. 

(/)  the  existing  prescribed  form  of  accounts  should  be  studied  with  a view  to 
deciding  whether  they  might  not  be  replaced  by  a form  of  auditor’s  certificate. 

10.  Conclusion 

45.  As  was  pointed  out  earlier  in  this  Evidence  it  seems  to  the  Association  that  your 
Committee’s  consideration  of  the  subject  of  Unit  Trusts  forms  a unique  section  of  its 
investigations.  In  view  of  the  comparative  unfamiliarity  of  financial,  legal  and 
academic  circles  with  the  topic  of  Unit  Trusts,  you  will  probably  not  receive  much 
evidence  on  the  subject.  Those  who  know  anything  about  Unit  Trusts  are  principally 
confined  to  officials  of  the  Board,  the  appropriate  departments  of  those  Banks  and 
Insurance  Companies  which  act  as  Trustees  of  Unit  Trusts,  the  professional  advisers 
of  the  Managers,  and  the  Managers  themselves. 

46.  With  deference  and  respect  for  the  labours  which  your  Committee  faces,  the 
Association  has  kept  its  evidence  as  brief  as  is  compatible  with  giving  a fair  summary 
of  its  opinions.  If  your  Committee  wishes  for  further  explanations  either  of  the 
points  made  in  this  Memorandum  and  its  Annexes,  or  of  other  matters  which  are 
raised  in  connection  with  Unit  Trusts  in  the  course  of  your  Enquiry,  the  Association 
will  be  glad  to  submit  a further  Memorandum,  or  to  meet  your  Committee,  to  answer 
the  specific  questions  which  you  might  raise. 

47.  The  Association  is  anxious  to  take  all  necessary  steps  to  help  this  matter  towards 
a speedy  conclusion,  for  with  the  movement  expanding  at  the  present  pace,  it  is  of 
more  than  ordinary  importance  to  Managers  that  they  should  know  as  soon  as  possible 
what  the  legal  provisions  for  regulating  Unit  Trusts  in  the  future  are  going  to  be,  so 
that  they  might  already  prepare  to  arrange  their  affairs  accordingly. 


ANNEX  A 

Memorandum  on  certain  technical  difficulties  connected  with  the  Operation 
of  Unit  Trusts 

There  are  certain  technical  difficulties  inherent  in  the  operation  of  Unit  Trusts  which 
the  Association  wishes  to  bring  to  the  attention  of  your  Committee.  No  matter  which 
system  is  finally  proposed  for  regulating  this  particular  form  of  investment,  these 
difficulties,  for  which  no  agreed  solution  has  yet  been  found,  would  remain  to  be 
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settled.  Thev  are  caused  by  basic  factors  which  Managers  and  other  responsible 
bodies  are  not  able  to  control.  It  is  over  their  solution  that  some  controversy  develops 
within  and  outside  the  Unit  Trust  movement. 


2.  It  seems  best  to  examine  these  difficulties  under  their  conventional  names  and 
then  to  state  the  Association's  attitude  to  them.  The  three  difficulties  are. 


(a)  block  offers  at  fixed  prices; 

(b)  principal  systems  or  agency  systems; 

(c)  appropriation  funds  or  cash  funds. 


(a)  Block  Offers  at  Fixed  Prices 

3.  The  sales  operation  known  as  a “ block  offer  is  an  offer  to  the  ptihlic  of  a 
certain  number  of  units  at  a stated  fixed  price  over  a given  period  of  time.  .The  offer 
is  open  for  anything  up  to  a week  and  is  always  accompanied  by  considerable  advertis- 
ing and  publicity  expenditure.  It  is  argued  by  some  people  that  a block  offer  is 
wrong  for  a number  of  reasons— the  most  cogent  of  which  is  that  this  form  of  offer 
creates  the  false  impression  that  the  proposed  purchaser  must  invest  at  once  at  a 
price  which  is  predicted  in  advance,  whereas,  the  whole  idea  of  a Unit  Trust  is  that  units 
shall  always  be  on  offer  at  a price  which  fluctuates  according  to  the  value  of  the  under- 
lying securities. 

4.  The  first  point  to  be  borne  in  mind  is  that  no  Manager  likes  making  block  offers 
for  the  following  reasons:  administratively  they  load  a peak  burden  on  to  his  office 
staff  for  a short  period  of  time;  they  give  rise  to  a host  of  investment  problems; 
they  put  the  Manager  at  risk  for  large  sums  of  money  since  if  he  acts  as  a principal 
and  the  market  falls  he  may  be  selling  a large  number  of  units  at  a loss  and  if  he 
acts  as  an  agent  and  the  market  rises  he  may  have  to  cancel  the  offer  after  he  has 
incurred  big  expenses  in  advertising. 

5.  If  Managers  could  find  a way  of  increasing  their  funds  without  block  offers 
thev  would  give  up  this  practice  without  regrets.  It  is,  however,  the  necessity  to  sell 
enough  units  to  make  the  operation  economic  which  is  the  root  of  the  matter.  Block 
offer  advertising  brings  in  the  small  investor  in  a way  which  other  conventional 
advertising  used  on  a scale  that  the  Managers  can  at  present  afford,  does  not.  The 
existing  scale  of  charges  which  Managers  are  allowed  by  the  Board  is  insufficient 
to  keep  up  the  pressure  of  a sustained  advertising  campaign  which  a decision  to  do 
away  with  block  offers  at  fixed  prices  would  entail  if  the  present  momentum  is  to  be 
maintained. 

6.  Although  it  may  be  argued  that  these  charges  should  be  sufficient  to  cover  the 
expenses  of  any  reasonable  sales  organisation,  the  amount  which  they  permit  to  be 
spent  on  advertising  is  small  compared  with  advertising  expenditure  of  other  organisa- 
tions which  set  out  to  attract  investment  savings  such  as  Life  Insurance  Companies, 
Building  Societies  and  so-called  Investment  and  Industrial  Bankers.  In  the  United 
States,  for  instance,  although  the  average  sales  charge  which  is  included  in  the  offered 
price  of  Mutual  Funds  is  71  per  cent.,  the  permitted  maximum  is  9 per  cent.  It  is 
the  opinion  of  the  Association  that  the  maximum  charges  that  the  Board  are  now 
prepared  to  sanction  should  be  revised  upwards. 

7.  The  Association  is  further  of  the  opinion  that,  in  view  of  the  amount  of  new 
savings  brought  in  by  block  offers  at  fixed  prices,  it  would  be  quite  wrong  at  the 
present  time  to  legislate  for  their  abolition.  Among  other  effects,  such  a provision 
would  favour  the  established  groups  to  the  detriment  of  newcomers  who  are  bringing 
a noticeable  spirit  of  rivalry  into  the  movement. 

8.  There  is  another  argument  in  favour  of  block  offers  which  even  if  distasteful  to 
the  purist  is  firmly  believed  in  by  many  Managers.  Granted  that  the  primary  purpose 
of  the  Unit  Trust  movement  is  to  furnish  facilities  for  steady,  sustained  regular  saving, 
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it  must  nevertheless  secondarily  cater  for  a different  kind  of  customer  as  well.  That 
is  the  individual  who  saves  in  a teapot  or  under  his  mattress  to  achieve  a definite 
objective,  say  £100;  or  the  individual  who  has  just  been  given  £10  and  wishes  to 
invest  it;  or  the  person  who  has  just  been  left  £100  in  a will.  This  type  of  customer 
actually  wants  to  know  how  to  invest  this  money  profitably,  and  the  block  offer 
provides  him  with  just  such  information.  That  he  welcomes  it  is  seen  by  the  response 
to  many  block  offers. 

9.  The  Association,  however,  realises  that  block  offers  give  rise  in  certain  circum- 
stances to  the  possibility  of  abuse.  These  possibilities  are  quite  different  when  a 
Manager  acts  as  a principal  (i.e.,  if  he  actually  owns  the  units  before  making  the 
offer)  than  when  he  acts  as  an  agent  in  the  offer;  they  are  quite  different  in  an  initial 
offer  from  what  they  are  in  a subsequent  offer  (when  there  are  existing  unit  holders 
whose  rights  must  not  be  prejudiced);  and  they  are  different  again  if  the  fund  operates 
in  a “ bad  ” or  “ restricted  ” market  in  its  underlying  securities  from  what  they  are 
when  the  market  is  good.  Consequently,  the  rules  regulating  block  offers  will  have 
to  be  exceedingly  complex. 

10.  It  is  particularly  urged  that  neither  Parliament  nor  the  Board  should  seek  to 
impose  incomplete  rules,  because  these  would  give  rise  to  the  impression  that  all  block 
offers  which  comply  with  them  are  not  open  to  abuse,  and  ones  which  do  not  comply 
with  the  rules  could  be  dishonest  (neither  of  which  would  necessarily  be  true). 

11.  The  guiding  principle  must  be  that  block  offers  ought  not  to  be  made  in  terms 
which  would  prejudice  the  financial  interest  either  of  existing  unit  holders  in  the  Trust 
or  acceptors  of  the  offer.  The  Association  is  in  the  process  of  drafting  rules  for  its 
Members  to  follow  in  order  to  see  that  this  principle  is  kept.  It  may  well  be  that 
your  Committee  may  come  to  the  conclusion  that  this  is  a problem  that  the  Association 
can  be  left  to  deal  with  itself. 


(b)  Principal  Systems  and  Agency  Systems 

12.  The  second  unsolved  technical  difficulty  centres  round  the  availability  of 
securities  on  the  Stock  Market  and  the  facilities  for  buying  and  selling  them  without 
moving  prices  sharply.  This  is  the  cause  of  the  investment  problems  of  which  mention 
was  made  in  paragraph  4 of  this  Annex  in  connection  with  block  offers,  and  is 
true  notwithstanding  that  up  to  now.  Managers  have  been  dealing  in  relatively  small 
sums  of  money.  The  problem  will  become  more  serious  as  the  amounts  of  money 
involved  become  larger.  In  the  ideal  business  community  for  the  operation  of  Unit 
Trusts,  all  securities  would  enjoy  an  “ unlimited  ” market  on  any  business  day,  and 
large  purchases  or  sales  would  only  marginally  affect  the  price.  Unfortunately,  this 
is  not  the  case  in  the  United  Kingdom  at  present.  Many  securities  have  “ bad  ” or 
“ narrow  ” markets  and  Stockjobbers  do  not  carry  unlimited  books.  In  the  event, 
some  marketable  securities  may  for  long  periods  be  missing  from  the  jobbers'  lists 
when  a Manager  wants  to  buy,  and  unsaleable  when  he  wants  to  sell;  while  in  other 
cases  quite  small  sales  and  purchases  may  give  rise  to  sharp  falls  and  rises  in  price. 

13.  This  problem  is  relevant  to  the  question  of  whether  a Manager  should  act  as  a 
principal  in  maintaining  a market  in  his  units  or  whether  he  should  act  simply  as  an 
agent. 

14.  It  is  argued  that  this  question  should  never  arise  because  it  is  wrong,  and 
therefore  to  be  avoided  at  all  costs,  for  a Manager  to  act  as  a principal.  If  he  does 
so  it  is  said  that  he  puts  himself  in  a position  where  he  can  be  tempted  to  exploit 
purchasers  and  vendors  of  units  to  his  own  advantage. 

15.  This  is  not  the  view  of  the  Association.  None  of  us  would  wish  to  deny  that 
the  agency  system  has  a strong  appeal  but  in  practice  it  cannot  be  made  to  work 
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with  certain  Unit  Trusts.  Moreover,  not  even  Managers  operating  agency  systems 
can  avoid  acting  as  principals  when  they  are  called  upon  to  repurchase  units,  because 
a forced  sale  of  securities  to  pay  out  one  unit  holder  might  lead  to  a diminution  of 
the  value  of  units  held  by  the  remaining  holders. 

16.  The  advantage  of  a principal  system  is  that  it  enables  the  Manager  to  keep  the 
contraction  and  expansion  of  his  Trust  Fund  more  under  his  own  control  than  does 
the  agency  system.  The  expansion  of  the  Trust  Fund  can  then  be  arranged  when 
suitable  securities  can  be  bought  for  it,  and  contraction  allowed  (if  needs  must)  when 
securities  can  be  sold.  Where  a Trust  Fund  is  invested  in  securities  which  have  a 
“ narrow  ” or  “ bad  ” market  (such  as  those  of  investment  trusts),  it  is  essential  that 
neither  operation  should  be  done  under  pressure  and  this  can  be  more  surely  avoided 
when  the  Managers  act  as  principals. 

17.  It  has  been  said  that  Managers  should  not  invest  in  “ narrow  ” or  “ bad  ” 
markets  but,  as  a matter  of  fact,  the  most  successful  record  of  any  Unit  Trust  over 
the  last  ten  years  belongs  to  a Trust  which  invested  exclusively  in  securities  with  a 
very  bad  market  and  which  could  only  be  run  on  the  principal  system.  In  this  Trust 
the  Managers  have  to  buy  securities  whenever  the  stock  they  want  is  on  offer  and 
they  can  only  be  sure  of  having  the  cash  to  do  this  if  they  are  able  to  create  units  at 
the  same  moment.  As  far  as  is  known,  it  is  not  suggested  that  the  Managers  of  this 
Trust  have,  in  fact,  succumbed  to  the  temptations  they  are  alleged  to  face  by  reason 
of  acting  as  principals.  If  the  theory  of  the  agency  principle  can  be  maintained  only 
by  rejecting  what  has  proved  to  be  one  of  the  most  successful  Unit  Trusts  in  this 
country  then  surely  the  theory  must  be  mistaken. 

18.  There  is  a further  argument  in  favour  of  permitting  the  principal  system  which 
seems  to  Members  of  the  Association  to  be  conclusive.  It  is  the  opinion  of  some 
Managers  that  one  of  the  best  media  for  selling  units  of  a Unit  Trust  will  in  the  future 
be  sales  “ over-the-counter  ” at  Banks  or  on  the  shop-floors  of  factories.  The 
advantages  of  this  medium  is  that  an  investor  gets  his  Certificate  immediately  in 
exchange  for  his  money,  with  no  trouble  from  Contract  Notes,  delays  in  receiving  a 
Certificate  or  other  administrative  troubles. 

19.  Sales  “ over-the-counter  ” can  only  be  made  where  the  principal  system  is 
employed  by  the  Managers,  for,  in  order  to  be  able  to  run  a Unit  Trust  the  Manager 
must  know  how  many  units  are  in  issue.  But  where  a sale  is  made  over-the-counter 
at  some  inaccessible  branch  Bank,  it  may  be  a matter  of  days  before  the  bargain  is 
reported  to  the  Managers.  In  a Unit  Trust  run  on  the  principal  system,  the  Manager 
will  always  maintain  a stock  of  units  more  than  sufficient  to  provide  for  any  possible 
demand.  In  an  agency  system,  however,  quite  apart  from  the  necessity  of  having  to 
issue  Certificates  for  units  which  will  not  exist  for  several  days,  it  is  difficult  to  assess 
the  price  at  which  the  unit  should  be  created.  During  the  period  between  the  sale 
over-the-counter  and  the  moment  of  creation  of  the  units,  the  price  may  have  risen 
or  fallen  appreciably. 

20.  In  pointing  out  the  advantages  which  Unit  Trusts  operating  on  the  principal 
system  have  at  the  moment  over  agency  type  Unit  Trusts  in  the  matter  of  selling  units 
over  bank  counters,  the  Association  does  not,  however,  wish  to  give  the  impression 
that  this  difference  will  always  necessarily  work  in  favour  of  the  first  type  of  Unit 
Trust  to  the  detriment  of  the  second.  Doubtless,  if  selling  units  over  bank  counters 
became  a universal  practice,  agency  type  Unit  Trusts  would  soon  adopt  measures 
to  put  themselves  on  a competitive  basis  in  these  respects  with  Unit  Trusts  operating 
on  the  principal  system. 

21.  To  sum  up,  it  is  the  Association’s  view  that  both  the  agency  system  and  the 
principal  system  have  advantages  and  disadvantages.  It  is  right  that  both  kinds 
should  be  allowed  to  exist  and  no  special  rules  or  legislation  on  this  topic  are  called  for. 
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(c)  Cash  Fund  or  Appropriation  Fund 

22.  The  third  and  last  difficulty  to  which  reference  will  be  made  in  this  evidence 
centres  round  the  way  in  which  the  “ value  ” of  any  security  is  to  be  assessed  at  any 
particular  time,  not  only  for  the  purpose  of  valuing  the  Trust  Fund  (and  thereby  each 
individual  unit)  but  also  for  the  purpose  of  deciding  what  is  the  price  of  any  investment 
on  its  inclusion  in,  or  its  rejection  from,  the  Trust  Fund  as  the  Fund  expands  or 
contracts. 

23.  The  “ value  ” of  a security  is  related  to  the  price  at  which  it  can  be  bought  or 
sold  in  an  open  market.  Quite  apart  from  variations  that  there  may  be  from  minute 
to  minute  due  to  the  advent  of  news,  or  the  laws  of  supply  and  demand,  the  value 
will  also  depend  on  the  number  of  shares  bid  for  or  offered  at  any  moment. 

24.  It  is  therefore  felt  that  the  “ lowest  ” market  dealing  offered  prices  and  the 
“ highest  ” market  dealing  bid  prices  of  a security  as  certified  to  the  Managers  by  a 
member  of  a recognised  stock  exchange  constitute  probably  the  best  means  of 
valuation.  This  method  involves  considerable  trouble  particularly  on  the  part  of 
the  stockbroker  concerned.  An  easier  method  is  to  take  the  quotations  of  the  Stock 
Exchange  official  list  which  is,  of  course,  prepared  by  an  unimpeachable  and  indepen- 
dent body.  These  prices  may,  however,  be  very  nominal  and  the  “ spread  ” is 
normally  wider  than  with  a dealing  quotation.  The  effect  of  using  a quotation  with 
a “ spread  ” greater  than  that  applying  in  the  market  is  that  new  applicants  will  pay 
slightly  too  much  for  their  units  and  retiring  unit  holders  will  be  given  rather  too 
little.  We  feel  that  whichever  method  is  used  it  should  be  followed  consistently  with 
no  option  to  vary  the  basis,  since  given  any  latitude  , in  this  matter  Managers  could 
manipulate  offer  and  bid  prices  to  their  own  advantage. 

25.  It  is  the  difficulty  of  assessing  the  “ value  ” of  a security  which  gives  rise  to 
controversy  about  the  respective  merits  of  “ cash  ” funds  as  against  “ appropriation  ” 
funds.  In  the  former,  units  are  created  or  extinguished  against  deposit  or  extraction 
of  cash  in  the  hands  of  the  Trustees.  In  the  latter,  units  may  be  created  or  extinguished 
against  an  appropriation  or  expropriation  of  securities  as  well  as  cash.  In  the  days 
of  fixed  trusts,  the  latter  method  was  in  many  ways  the  most  practical,  and  provided 
the  securities  are  appropriated  or  expropriated  at  their  true  value  there  is  no  theoretical 
objection  to  a practice  which  is  much  criticized  today.  In  fact,  if  a fund  is  run  on  the 
agency  system  but  some  of  its  securities  have  a narrow  market,  it  may  be  in  the  unit 
holders’  best  interest  for  the  Managers  to  purchase  desirable  securities  having  a narrow 
market  whenever  these  come  on  offer  and  appropriate  them  to  the  fund  when  there 
is  a demand  for  units,  rather  than  risk  missing  the  desired  securities  altogether. 

26.  In  practice  the  trouble  arises  because  there  is  no  way  of  discovering  what  the 
true  value  of  a security  is.  Consequently  book  profits  or  losses  may  be  made  too 
easily  on  these  appropriations  or  expropriations. 

27.  What  is  not  so  often  recognised  is  that  the  cash  fund  technique  for  creating 
units  is  also  open  to  abuse.  There  are  some  days  (the  day  after  the  results  of  the  1959 
General  Election  were  known,  for  example)  when  large  scale  purchases  of  equities 
are  virtually  impossible.  If,  on  such  a day,  unlimited  creations  of  units  for  cash  are 
allowed  in  a fund  which  advertises  that  it  is  an  equity  fund,  then  the  unit  holders 
already  in  the  fund  are  having  the  value  of  their  units  seriously  depleted  by  the  dilution 
of  the  existing  equity  portfolio  with  cash.  In  these  circumstances  it  is  very  important 
that  existing  unit  holders’  interests  should  be  properly  safeguarded  by  limiting  the 
amount  of  cash  that  may  be  put  into  and  held  in  the  fund  for  any  period  of  time. 

28.  In  the  result,  the  Association  recommends  that  on  balance  it  is  best  that  the 
creation  and  extinction  of  units  should  only  be  permitted  to  be  arranged  in  exchange 
for  cash  and  that,  by  the  same  token,  after  an  initial  offer,  some  limit  should  be  placed 
upon  the  amount  of  cash  that  can  be  held  even  temporarily  in  a fund  run  on  the  cash 
fund  technique. 
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ANNEX  B 

List  of  Members  of  the  Association  of  Unit  Trust  Managers 

A.E.G.  Unit  Trust  (Managers)  Limited 

Allied  Investors  Trusts  Limited 

Bank  Insurance  Trust  Corporation  Limited 

Commercial  Fixed  Trust  Limited 

Commonwealth  Unit  Trust  Fund  (Managers)  Limited 

Community  Units  (Participating  Industrial  Development)  Limited 

Crosby  Trust  Management  Limited 

Domestic  Trust  Managers  Limited 

First  Provincial  Unit  Trust  Limited 

Moorgate  Unit  Trust  Managers  Limited 

National  Fixed  Investment  Trust  Limited 

Orthodox  Unit  Trust  Limited 

Philip  Hill,  Higginson,  Erlangers,  Limited 

Proved  Securities  Limited 

Scottish  Bank  Insurance  and  Trust  Shares  Limited 
Scottish  Industries  Unit  Trust  Managers 
Selective  Unit  Trust  Managers  Limited 
Shield  Fund  Managers  Limited 
Unicom  Securities  Limited 


May,  1960. 


ANNEX  C 


Copy  of  letter  sent  by  the  Board  of  Trade  to  all  Unit  Trust  Managers 

Board  of  Trade, 

Insurance  and  Companies  Department, 
Horse  Guards  Avenue, 

Whitehall, 

London,  S.W.l. 

Ref.  COS  3252/57  25th  October,  1957 


Dear  Sir, 

Unit  Trust  Service  Charges 

You  will  be  aware  that  for  some  years  past  it  has  not  been  the  practice  of  the  Board 
of  Trade  to  authorise  a new  Unit  Trust  Scheme,  or  an  extension  or  conversion  of  an 
existing  Scheme,  in  which  the  initial  service  charge  exceeds  2 per  cent,  (or  3J  per  cent, 
if  the  Managers  pay  commission  to  agents)  or  the  periodical  charge  exceeds  } per  cent, 
per  annum.  For  a Trust  having  a 20  year  term,  the  total  charges  on  this  basis  amount 
to  13J-  per  cent. 
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While  these  limits  have  been  operative,  the  Board  have  received  a number  of 
representations  from  Management  Companies  as  to  the  inadequacy  of  the  charges 
authorised,  particularly  m respect  of  the  initial  service  charge.  The  lowness  of  this 
charge  is  said  to  make  it  difficult  for  the  smaller  Trusts,  or  those  newly  established 
®^fj°  operate  profitably  or  to  take  full  advantage  of  recent  increased  interest  in 
Unit  Trusts  by  expanding  sales  by  means  of  more  intensive  selling  techniques. 


The  Board  have  therefore  had  under  consideration  the  question  of  authorising 
amended  arrangements  for  Trusts  which  might  wish  to  redistribute  the  present  total 
of  permitted  charges  by  an  upward  revision  of  the  initial  charge  and  an  appropriate 
reduction  m the  periodical  charge.  In  their  review  the  Board  have  had  regard  to 
the  need  to  fix  the  initial  service  charge  at  a level  which  would  not  unduly  penalise 
the  shorter  term  unit  holder,  and  to  ensure  that  the  more  intensive  methods  of  selling 
which  increased  initial  charges  would  permit,  do  not  lead  to  abuse. 


The  Board  have  now  decided  to  allow  a limited  redistribution  of  charges  and  have 
recently  authorised  a Unit  Trust  Scheme  of  which  the  main  features  are:— 


(a)  An  initial  service  charge  of  5 per  cent,  and  a periodical  charge  of  f per  cent, 
per  annum.  This  redistribution  of  the  present  total  charges  (amounting  to 
13i  per  cent,  over  a 20  year  term)  makes  allowance  for  interest  at  3i  per  cent, 
per  annum  for  that  period  in  respect  of  the  higher  initial  charge  on  the  unit 
holder. 


(h)  All  sales  of  units  are  to  be  made  through  a Sales  Company  licensed  by  the 
Board  of  Trade  under  section  3 of  the  Prevention  of  Fraud  (Investments! 
Act,  1939. 


(c)  The  initial  service  charge,  as  well  as  covering  commissions  paid  by  the  Manage- 
ment Company  to  the  Sales  Company,  is  to  cover  the  cost  of  commissions 
paid  to  agents. 


id)  The  Managers  are  required  to  make  all  re-purchases  of  units,  without  excep- 
tion, at  a price  not  lower  than  the  “ Board  of  Trade  price 

You  will  see  from  this  letter  that  the  Board  of  Trade  are  prepared  to  consider 
amendments  of  current  authorised  Schemes  in  accordance  with  the  principle  described 
in  paragraph  3 hereof. 

Yours  faithfully, 

(signed)  P.  J.  Mantle. 


Supplementary  Memorandum  by  the  Association  of  Unit  Trust  Managers 

1.  An  analysis  of  the  trust  deeds  of  unit  trusts  (45  in  number)  currently  operated  by 
members  of  the  association  reveals  a great  variety  in  the  methods  by  which  trustees 
exercise  control  over  the  manager’s  power  of  investment,  and  adds  support  to  the 
Association’s  original  recommendation  that  the  long  and  complicated  documents 
which  at  present  constitute  unit  trusts  should  be  replaced  by  short  and  comprehensive 
trust  deeds. 

2.  The  first  unit  trusts  formed  in  the  United  Kingdom  during  the  nineteen  thirties 
were  fixed  trusts,  based  on  a limited  number  of  specifically  named  securities.  Even  in 
these  trusts,  however,  the  managers  usually  had  discretion,  albeit  in  very  limited 
circumstances,  to  vary  the  securities.  Today  there  are  no  fixed  unit  trusts  in  existence 
in  the  United  Kingdom.  They  have  all  been  replaced  by  trusts  which  are  more  or  less 
flexible  in  character.  Most  modern  unit  trusts  are  fully  flexible. 
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3.  Ignoring  differences  of  detail,  trust  deeds  constituting  existing  units  trusts  can 
be  divided  into  three  main  categories,  namely— 

(a)  those  which  set  out  in  a schedule  to  the  trust  deed  a named  list  of  permitted 
securities  in  which  the  trust  funds  may  be  invested  to  the  exclusion  of  all  other 
securities; 

( b ) those  in  which  the  manager  selects  a list  of  securities  for  investment,  which, 
when  consented  to  by  the  trustee,  becomes  known  as  the  “ authorized  list  of 
investments  ” ; and 

(c)  those  in  which  the  manager  may  invest  in  any  security  provided  such  security 
is  an  “ authorized  security  ” as  defined  by  the  trust  deed. 

4.  Most  trust  deeds  fall  distinctively  into  one  or  other  of  the  above  mentioned 
categories,  but  there  are  some  which,  though  definitely  belonging  on  balance  to  one 
group,  nevertheless  have  certain  common  characteristics  with  those  in  other  groups 
Broadly  speaking  there  are  six  trust  deeds  in  the  first  category,  twenty  in  the  second 
and  nineteen  in  the  third. 

5.  In  addition  to  these  broad  categories  there  are  several  other  general  limitations 
on  the  manager’s  investment  powers  which  apply  to  a greater  or  lesser  extent  to  trust 
deeds  of  all  types. 

6.  The  main  characteristics  of  each  type  and  the  general  limitations  referred  to  above 
are  outlined  below: 

The  named  permitted  list  type  ( six  unit  trusts ) 

In  this  category  there  are  six  trusts,  two  of  which  are  based  strictly  on  the  principle 
of  a named  list,  three  of  which  embody  the  principle  with  a variation,  and  one  in 
which  the  named  list  is  so  comprehensive  that  the  manager  might  be  said  to  enjoy 
in  practice  as  great  a freedom  over  investment  as  those  whose  trusts  fall  into  a less 
restrictive  category.  Two  trust  deeds  in  this  group  each  contain  a list  of  34  named 
securities.  If  any  of  these  named  securities  should  be  taken  off  Stock  Exchange  lists 
for  any  reason  such  as  the  nationalization  of  the  company  concerned,  the  insolvency  of 
the  company,  or  the  merger  of  the  company  with  another,  neither  the  trustee  nor  the 
manager  is  empowered  to  substitute  other  securities.  A Third  trust  deed  in  this  group 
had  originally  a named  list  of  60  securities  but  the  manager  has  powers  to  delete  up 
to  five  securities  each  year  and  to  substitute  another  five  of  his  own  choice  without 
reference  to  the  trustee,  who,  however,  is  entitled  without  assigning  any  reason  to  veto 
the  manager's  choice  if  the  inclusion  of  such  a selected  security  would  infringe  the 
terms  of  the  trust  deed.  Yet  another  variation  of  the  general  principle  underlying  the 
trusts  in  this  group  appear  in  the  fourth  and  fifth  trust  deed.  In  the  first  of  these  the 
proceeds  of  the  trust  may  he  invested  in  any  one  of  100  shares  of  which  only  95  are 
named.  The  remaining  five  are  selected  by  the  manager,  subject  to  the  approval  of 
the  trustee.  In  the  second,  70  securities  are  named  in  the  trust  deed  and  the  managers 
may  with  the  consent  of  the  trustee  choose  a further  five  securities  for  investment. 
In  the  deed  of  the  sixth  trust  which  falls  by  definition  into  this  group  there  is  a list  of 
450  named  securities.  Although  no  investment  may  be  made  in  a security  not  so 
named,  the  list  is  so  extensive  that  the  manager’s  powers  of  investment  can  be  said  to  be 
restricted  only  in  a very  wide  sense. 


The  authorized  list  type  ( twenty  unit  trusts) 

In  trust  deeds  of  this  category  the  selection  of  investments  is  in  all  respects  the 
responsibility  of  the  manager,  but  the  trustee’s  consent  is  required  before  a purchase  is 
made  of  a security  chosen  by  the  manager.  Once  a trustee  has  signified  his  consent 
the  security  concerned  becomes  part  of  the  trust’s  “ authorized  list  of  investments 
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Although  in  these  cases  the  selection  of  a security  is  the  manager’s  responsibility,  the 
deed  provides  that  the  trustee  is  entitled  at  any  time  at  its  entire  discretion  and  without 
assigning  any  reason  to  give  notice  to  the  manager  that  it  is  not  prepared  to  add  a 
security  to  the  authorized  list  if  such  an  inclusion  would  in  the  opinion  of  the  trustee 
infringe  the  terms  of  the  trust  deed  or  be  detrimental  to  the  interests  of  unit  holders. 
A further  restriction  of  the  powers  of  the  managers  of  some  trusts  of  this  type  is  that 
the  number  of  securities  in  which  investment  can  be  made  is  limited  by  a provision  in 
the  trust  deed  and  cannot  be  exceeded  without  the  consent  of  the  trustee.  In  thirteen  of 
the  twenty  trusts  in  this  category  the  manager  has  complete  control  over  the  purchase 
and  sale  of  any  securities  which  the  trustee  has  admitted  to  the  “ authorized  list  In 
the  remaining  seven,  however,  securities,  even  though  they  may  be  authorized,  can 
nevertheless  be  purchased,  varied  or  sold  only  with  the  consent  of  the  trustee,  which 
consent  may  be  given  or  withheld  at  the  discretion  of  the  trustee. 

The  authorized  security  type  ( nineteen  unit  trusts) 

The  third  major  category  of  trust  deeds  concerns  those  in  which  the  manager  is 
free  to  invest  the  trust  fund  in  any  security  provided  such  security  is  an  authorized 
investment  as  defined  in  the  trust  deed.  An  authorized  investment  is  usually  defined 
as  any  investment  for  the  time  being  authorized  by  law  for  the  investment  of  trust 
funds  and  any  investment  which  the  managers  may  select  for  the  purpose  of  investment 
of  the  deposited  property  and  in  respect  of  which  permission  to  deal  or  which  dealings 
are  permitted  on  a recognized  Stock  Exchange  in  Great  Britain,  or  on  a Stock  Exchange 
in  the  British  Commonwealth  or  the  United  States  of  America  is  effective  and  to  which 
the  trustee  raises  no  objection.  In  this  type  of  trust  the  trustee  is  neither  responsible 
for  the  purchase  and  selection  of  any  investment  nor  for  the  sale,  exchange  or  alteration 
of  any  investment  except  to  be  satisfied  that  any  such  purchase  or  change  does  not 
infringe  the  terms  of  the  trust  deed  nor  result  in  the  acquisition  of  an  unauthorized 
security  in  particular.  If  such  a purchase  would,  in  the  opinion  of  the  trustee  either 
cause  such  infringement,  or  result  in  the  acquisition  of  an  unauthorized  security,  the 
trustee  has  the  right  in  these  cases  to  inform  the  manager,  without  assigning  any 
reason,  that  it  is  not  prepared  to  countenance  the  proposed  transaction. 

General  Limitations 

Apart  from  these  distinguishing  characteristics  which  divide  trust  deeds  into  three 
groups,  the  general  restrictions  on  the  investment  powers  of  a manager  applying  either 
jointly  or  severally,  and  to  some  degree  or  other  to  trust  deeds  in  each  of  the  three 
categories,  include  limitations  on  the  classes  of  securities  that  can  be  held,  the 
proportions  of  various  classes  that  may  be  held,  provisions  relating  to  partly  paid 
shares,  percentage  limitations  on  the  amount  which  may  be  invested  in  any  one 
company  and,  in  some,  the  total  number  of  securities  in  which  the  trust  funds  may  be 
invested. 


7.  It  should  not  be  overlooked  when  considering  this  subject  of  the  extent  of  the 
power  exercised  by  trustees  over  the  manager’s  investment  policy  that  the  attitudes  of 
trustees  themselves  vary  greatly  in  this  matter.  In  the  mind  of  some  of  them  the 
responsibilities  of  a trustee  should  include  a detailed  control  over  the  manager’s 
investment  decisions,  while  others  refuse  to  adopt  any  form  of  veto  or  to  accept  any 
responsibility  except  to  a minor  degree. 

8.  It  is  the  opinion  of  members  of  the  Association  that  the  control  which  trustees 
have  excercised  over  the  managers’  powers  of  investment  has  on  the  whole  worked 
satisfactorily.  However,  in  a few  respects,  some  of  the  methods  of  control  have 
resulted  in  a certain  rigidity  and  unnecessary  administrative  work  in  the  operation  of 
the  unit  trusts  concerned.  For  instance  the  existence  of  a too  restrictive  list  of  named 
securities  in  which  trust  funds  must  be  exclusively  invested  does  not  allow  the  manager 
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to  use  his  investment  skill  to  adapt  the  investment  policy  of  the  fund  to  changing 
circumstance  for  the  advantage  of  unit  holders.  Furthermore  it  seems  to  us  unnecessary 
for  the  trustee  in  those  cases  where  he  consents  to  an  “ authorized  list  of  investments  ” 
further  to  extend  his  powers  by  retaining  control  over  changes  in  the  portfolio  within 
the  authorized  list. 

9.  In  the  opinion  of  the  members  of  the  Association  the  principle  which  should 
underlie  any  new  legislation  envisaged  for  the  points  discussed  in  this  letter,  is  that  the 
trustees  should  have,  and  should  be  seen  to  have,  sufficient  control  over  the  manager’s 
powers  of  investment  to  ensure  that  the  interests  of  unit  holders  are  protected  at  all 
times.  It  is  therefore  essential  that  the  powers  of  the  trustee  should  be  fully  defined  in 
this  sense  in  the  trust  deeds  by  which  unit  trusts  are  constituted. 


Yhh  February , 1961. 
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APPENDIX  XXIX 

Memorandum  by  the  Association  of  Investment  Trusts 

The  Association  of  Investment  Trusts  was  formed  in  the  year  1932.  The  Objects 
as  stated  in  its  Constitution  were: — 

“ (o)  the  protection,  promotion  and  advancement  of  the  common  interests  of  its 
Members  and  the  taking  of  such  measures  as  in  the  opinion  of  the  Committee 
may  be  conducive  to  such  object  and, 

0 b ) the  guidance  and  assistance  of  any  one  or  more  of  its  Members  where  the 
interests  of  such  Member  or  Members  are  or  may  be  affected  by  any  act, 
omission  or  default  (whether  existing,  threatened  or  anticipated)  of  any 
person,  firm,  company,  municipality,  government  or  other  body  of  persons 
corporate  or  incorporate.” 

An  investment  trust  is  a joint-stock  company  formed  for  the  collective  investment 
of  money  subscribed  in  the  form  of  share  capital  by  its  members. 

The  Association  includes  among  its  members  almost  all  the  investment  trusts  whose 
stocks  are  quoted  on  Stock  Exchanges  in  the  United  Kingdom. 

The  Association  submits  the  following  evidence  in  response  to  an  invitation  con- 
tained in  a letter  dated  15th  January,  1960,  from  the  Secretary  of  the  Company  Law 
Committee  to  the  Secretary  of  the  Association  of  Investments  Trusts.  The  evidence 
is  given  under  the  headings  contained  in  the  annex  attached  to  that  letter.  The 
questions  upon  which  the  Association  has  no  opinion  to  express  have  been  omitted. 

Investment  trusts  are  basically  long-term  investors  and  their  interests  do  not  differ 
from  those  of  the  investing  public.  The  evidence  has  been  prepared  by  a Committee 
from  suggestions  received  after  inviting  all  members  of  the  Association  to  put  forward 
their  views  as  investors. 

I.  Incorporation  of  Companies — Memoranda  of  Association 

(i b ) Limitation  of  objects  to  those  stated  in  the  Memorandum;  obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as  between  a 

company  or  its  directors  and  third  parties,  and  as  between  a company  and  its  directors. 

The  present  method  of  altering  objects 

It  is  not  considered  that  there  should  be  any  restriction  in  the  number  of  objects 
included  in  the  Memorandum  as  it  is  appreciated  that,  in  the  light  of  experience  over  a 
long  period  of  time  any  attempt  to  limit  the  scope  of  the  provisions  might  hamper  a 
company’s  activities. 

In  view  of  the  universality  of  modem  Objects  Clauses  it  is  appreciated  that  a very 
wide  range  of  activities  can  be  carried  out.  It  is  the  view  of  this  Association  that 
any  substantial  change  in  the  nature  of  the  business  which  the  company  is,  in  fact, 
carrying  on  should  be  subject  to  the  consent  of  shareholders.  This  point  is  also 
made  in  the  answers  to  questions  5(a)  and  5(c). 

As  any  substantial  change  in  the  nature  of  the  company’s  business  is  of  importance 
to  all  classes  of  shareholders,  it  is  suggested  that  upon  any  proposal  to  change  the 
Objects  Clause  of  the  Memorandum,  including  any  change  in  the  company’s  activities 
as  mentioned  in  the  preceding  paragraph,  preference  shareholders  should  have  the 
same  voting  rights  as  they  would  have  on  a proposal  to  wind  up  the  company  and 
that  any  Article  of  the  company  providing  otherwise  should  be  invalid.  The  principle 
is  that  shareholders  of  any  class  having  subscribed  for  or  acquired  their  shares  on  the 
footing  that  they  are  investing  in  a particular  kind  of  business  should  not,  without 
their  consent,  be  required  to  continue  their  investment  in  some  different  kind  of 
business. 
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(d ) Shares  of  no  par  value 

This  Association  submitted  evidence  to  the  Committee  on  Shares  of  No  Par  Value 
in  1954  and  supported  a change  in  the  law  to  permit  the  issue  of  shares  of  no  par  value. 
The  Association  sees  no  reason  to  change  the  views  then  expressed  and  which  are 
on  record  both  in  written  and  oral  evidence. 


3.  Classification  of  Companies 

(b)  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 
( sections  127 , 129  of  Companies  Act , 1948) 

It  is  not  considered  that  there  should  be  any  change  in  the  present  provisions  in 
regard  to  exempt  and  non-exempt  private  companies. 

(c)  Unlimited  companies  and  companies  limited  by  guarantee 

It  is  suggested  that  there  should  be  no  change  in  the  present  regulations  regarding 
unlimited  companies  and  companies  limited  by  guarantee. 

4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

It  is  considered  that  the  question  of  donation  by  companies  for  charitable  and 
political  purposes  raises  the  important  point  of  principle  that  the  directors  have  an 
inherent  right  to  manage.  As  stated  in  other  parts  of  this  evidence,  it  is  felt  strongly 
that  no  restriction  should  be  placed  on  directors’  power  to  manage  the  company  in 
the  way  that  they  honestly  believe  is  in  the  best  interests  of  shareholders. 

It  is  impossible  to  define  what  particular  donation  or  subscription  would  be  in  the 
interests  of  any  particular  company  as  the  circumstances  of  each  case  would  differ. 
However,  as  any  donation  or  subscription  is  made  with  the  shareholders’  money,  the 
directors  should  disclose  the  facts. 

It  is  therefore  recommended  that  donations  and  subscriptions  should  be  made 
at  the  discretion  of  the  directors  but  that  the  total  disbursed  in  any  year  should  be 
disclosed  in  the  annual  accounts. 


5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

(a)  Fundamental  changes  in  company's  activities 

Much  thought  has  been  given  to  the  position  which  arises  when  proposals  are  put 
before  shareholders  to  increase  the  authorised  capital  of  their  company  by  a substantial 
amount  without  any  information  being  given  by  the  board  as  to  the  specific  purpose 
for  which  the  additional  capital  is  required.  The  Association  is  of  the  opinion  that 
consideration  of  the  problem  should  be  based  on  the  following  two  principles : — 

(1)  That  there  should  be  no  attempt  to  interfere  with  the  powers  of  directors  by 
seeking  to  put  restrictions  on  the  development  of  a company  by  limiting  to 
any  definite  figure  the  relationship  between  the  amount  of  authorised  and 
unissued  capital,  but 

(2)  That  it  is  wrong  for  the  board  of  a company  to  permit  any  substantial  change 
in  the  control  of  the  company  or  (as  stated  above)  the  nature  of  its  business 
without  referring  to  shareholders. 

4 These  views  are  held  as  a matter  of  principle  and  it  is  appreciated  that  there  are 
circumstances  peculiar  to  each  case  which  require  special  consideration. 

( b ) Disposal  of  undertaking  and  assets 

Shareholders  should  trust  their  directors  and  the  disposal  of  the  undertaking  and 
assets  should  be  at  the  discretion  of  the  directors  though  normally  directors  would  be 
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prudent  to  carry  their  shareholders  with  them.  The  answer  to  question  6(a)  also 
refers  to  this  subject. 

(c)  Issue  of  shares 

The  issue  of  shares,  in  particular  of  shares  for  cash,  without  their  first  being  offered 
to  shareholders  is  deprecated,  but  the  expansion  of  a company  by  acquiring  assets 
by  the  issue  of  shares  should  not  be  hampered.  Any  issue  of  shares,  however,  which 
would  result  in  a change  of  control  or  a radical  alteration  of  the  nature  of  the  business 
should  be  subject  to  the  approval  of  shareholders. 

In  this  connection  it  is  considered  that  it  is  for  shareholders  to  consider  carefully 
the  discretion  which  directors  are  given  when  a proposal  is  put  forward  to  increase  the 
authorised  capital  without  stating  the  purpose  for  which  these  shares  are  required. 

Under  section  63  (i)  of  the  1948  Act  any  increase  of  a company’s  share  capital 
beyond  its  registered  capital  must  be  notified  to  the  Registrar  of  Companies. 

It  is  recommended  that  this  provision  should  be  extended  to  any  increase  of  the 
directors’  power  to  borrow  (however  created  or  exercised)  so  that  third  parties,  in  their 
dealings  with  the  company,  may  be  aware  of  the  position. 

6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects? 

and 

(b)  Are  directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 

It  is  considered  that  generally  directors  are  aware  of  the  responsibilities  arising  from 
the  fiduciary  position  existing  between  themselves  and  the  shareholders.  The  directors’ 
duties  of  “ care  and  skill  ” to  manage  the  affairs  of  the  company  in  the  best  interests 
of  shareholders  of  all  classes  could,  however,  be  more  clearly  understood  both  by 
directors  and  by  shareholders.  Such  an  understanding  would  greatly  improve  the 
relationship  which  should  exist  between  the  two.  Such  improved  relationship  would 
assist  in  building  up  a climate  of  opinion  as  to  both  the  responsibilities  of  directors 
towards  the  business  and  staff  and  to  shareholders  and  also  to  the  need  for  shareholders 
to  behave  responsibly  towards  their  boards  and  the  company.  Encouragement  would 
therefore  be  given  to  shareholders  to  trust  their  directors  and  also  directors  would 
obtain  more  support  and  understanding  from  their  shareholders  particularly  on  such 
difficult  problems  as  take-over  bids. 

It  is  the  directors’  duty  to  make  the  company  successful  and  to  keep  it  so  and  thus 
shareholders  must  be  held  to  include  shareholders  of  all  classes  both  present  and 
future.  It  cannot  be  right  for  directors  to  act  solely  in  the  short-term  interests  of 
present  shareholders,  e.g.  to  make  the  Stock  Exchange  price  of  shares  as  high  as 
possible  at  any  particular  moment. 

To  operate  a successful  company  the  directors  must  enter  into  long-term  relationships 
with  many  people,  e.g.  staff  (including  the  payment  of  pensions),  local  authorities, 
trade  unions,  customers,  suppliers,  etc.  Directors  should  take  every  opportunity  to 
remind  shareholders  of  this  aspect  of  directors’  responsibilities. 

It  is  considered  that  in  general,  directors  carry  out  their  duties  honestly  and  in  the 
best  interests  of  the  company  and  its  shareholders  and  that  no  further  legislation  should 
be  introduced  to  restrict  their  powers  as  such  might  well  hamper  their  discretion  to 
direct  the  business  to  the  best  of  their  ability. 

(c)  Directors'1  and  officers'  dealings  in  their  own  companies'  shares 

The  provisions  of  section  195  (1)  1948  Act  ensure  that  shareholders  are  in  a position 
to  obtain  knowledge  of  any  dealings  in  the  company’s  shares  by  directors  who  are 
responsible  to  them. 

It  seems  equally  important  that  the  directors,  to  whom  the  officials  of  the  company 
are  responsible,  should  also  know  of  any  dealings  in  the  company’s  shares  by  such 
officials. 
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It  is  therefore  suggested  that  the  provisions  of  the  section  should  be  widened  to  include 
the  holdings  of  managers  and  officers  of  the  company  within  the  meaning  of  the  Act. 

(et  Should  bodies  corporate  be  allowed  to  be  directors? 

It  is  not  considered  desirable  that  bodies  corporate  should  be  allowed  to  be  directors 
of  public  companies. 


It  is  considered  that,  in  principle,  every  share  of  the  equity  should  have  an  equal 
vote,  whether  the  shares  arise  from  an  issue  for  cash  or  from  a scrip  issue  resulting 
from  a capitalisation  of  either  revenue  or  capital  reserves. 

It  is,  however,  appreciated  that  in  certain  cases  there  are  particular  circumstances 
which  would  make  the  issue  of  non-voting  shares  justifiable.  It  is  not,  therefore, 
proposed  that  the  issue  of  equity  shares  without  votes  or  with  restricted  votes  should 
be  prohibited  by  law. 

There  is  not  complete  unanimity  of  opinion  among  members  of  the  Association  on 
the  subject  of  non-voting  shares.  Opinions  vary  not  so  much  on  the  principle  as 
upon  the  validity  of  some  of  the  exceptions,  but  it  is  believed  that  the  great  majority 
of  members  hold  the  views  expressed  in  the  first  two  paragraphs  of  this  answer. 

It  seems  wrong  in  principle  that  the  subscription  of  risk  capital  should  carry  with 
it  no  voice  in  the  affairs  of  the  company.  Experience  has  shown  that  once  non-voting 
shares  are  in  issue  further  issues  of  equity  capital  are  almost  invariably  made  in  this 
form,  thus  resulting  in  the  control  of  the  company  remaining  vested  in  the  owners 
of  a small  proportion  of  the  capital  in  issue.  The  perpetuation  of  such  a situation 
is  obviously  undesirable. 

There  are,  as  is  known,  many  examples  of  companies  which  owe  their  success  to  the 
outstanding  ability  of  the  family  management  who  control  the  voting  power  and 
investors  have  been  happy  to  show  their  faith  in  such  management  by  subscribing  for 
issues  of  non-voting  shares.  However,  it  is  possible  that  a time  may  come  when  the 
inability  to  control  the  management,  for  instance,  by  the  removal  of  directors,  may 
preclude  outside  shareholders  from  protecting  their  investment  from  serious  loss. 

No  solution  to  this  problem  has  yet  been  found,  but  it  might  well  lie  with  the 
investing  public  refusing  to  take  up  issues  of  non-voting  shares  unless  the  terms  of 
issue  contain  provision  for  protective  voting  rights  in  circumstances  appropriate  to  the 
company  in  question. 


It  is  considered  that  the  intention  of  section  210,  which  is  designed  to  permit  a more 
liberal  interpretation  of  the  provisions  relating  to  the  protection  of  minorities  is 
largely  stultified  by  the  necessity  of  proving  that  the  facts  would  justify  an  order  for 
winding-up  under  section  225  (2). 

It  is  therefore  suggested  that  a member  of  a company  who  complains  of  oppression 
should  be  able  to  apply  for  relief  under  section  210  subsection  2 (a)  alone. 


It  is  not  considered  that  this  is  a subject  for  legislation.  The  rights  of  shareholders 
are  a matter  of  contract  to  be  contained  in  the  terms  of  issue.  It  is  for  shareholders 
to  decide  what  conditions  are  acceptable. 


7.  Shares  with  Restricted  or  No  Voting  Rights 


8.  The  Protection  of  Minorities 


9.  Protection  of  Special  Classes  of  Shares 


10.  Board  of  Trade  Powers  to  Appoint  Inspectors 

\\  hilst  we  are  of  the  opinion  that  generally  speaking  the  powers  of  the  Board  of 
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^e,??reci5e  *at  ,delays  on  the  Part  of  the  Board  of  Trade  may  be  caused  by 
difficulty  in  attaining  the  standard  of  proof  required.  We  appreciate  also  that  com- 
parnes  should  be  protected  against  irresponsible  applications  to  the  Board  of  Trade. 
We  would  welcome  an  amendment  of  the  law  which  would  enable  the  Board  of  Trade 
to  act,  subject  to  suitable  safeguards,  on  reasonable  suspicion.  We  can  think  of 
instances  where  City  opmion  would  have  welcomed  earlier  action  at  a time  when  there 
was  genuine  uneasiness  about  a company  (subsequently  seen  to  be  only  too  well- 
iounaed)  but  when  its  circumstances  did  not  warrant  action  by  the  Board  of  Trade 
under  the  present  law. 

The  Association  wishes  to  draw  attention  to  a recent  case  in  which  an  offer  for  the 
?rf0rej  * company  was  made  when  the  report  of  an  inspector  appointed  by  the 
Board  of  Trade  was  pending.  No  mention  of  the  report  was  made  in  the  documents 
accompanying  the  offer,  although  these  had  been  submitted  to  the  Board  of  Trade. 

Power  should  be  given  to  the  Board  of  Trade  to  prevent  the  recurrence  of  such 
a case. 


11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  ( including  nominee  holding  companies) 

Members  of  the  Association  make  considerable  use  of  nominee  names.  Some 
members  have  found  that  the  system  has  administrative  advantages  and  results  in  a 
saving  in  expenses. 

Members  do  not  use  the  system  for  the  purpose  of  concealing  their  interests  and  the 
Articles  of  many  investment  trust  companies  provide  for  either  the  publication  of 
details  of  their  portfolios  with  the  annual  report  and  accounts,  or  for  facilities  for  their 
shareholders  to  inspect  the  list  at  the  office  of  the  company. 

It  is  recommended  that  the  nominee  system  be  continued,  and  there  seems  to  be  good 
reason  why  legislation  should  not  be  enacted  to  make  disclosure  of  beneficial  interests 
compulsory  in  all  cases. 

But  there  are  some  circumstances  in  which  it  is  vital  for  directors  to  be  able  to  know 
who  the  people  really  are  to  whom  they  are  responsible.  In  the  case  of  a take-over 
bid  (tor  example)  it  must  surely  be  essential,  in  the  interests  of  other  shareholders,  for 
the  directors  to  be  able  to  call  for  disclosure  of  beneficial  holdings. 

It  is  considered  that  directors  should  have  a statutory  right  at  their  discretion  to 
call  tor  disclosure  by  a nominee  shareholder  of  the  beneficial  interests  he  represents. 

12.  Share  Transfer  and  Registration  Procedure 

The  Association  strongly  supports  the  simplification  of  share  transfer  and  registra- 
tion procedure. 

As  this  problem  is  the  subject  of  consideration  by  the  Stock  Exchange  and  other 
bodies  closely  concerned  with  the  working  of  the  system  this  Association  has  no 
further  comment  to  make  at  the  present  time. 


13.  Multiplicity  of  Directorships  Held  by  One  Individual 

It  is  not  considered  that  this  is  a subject  for  legislation.  Men  differ  in  their  energy 
ability  to  switch  from  one  subject  to  another,  in  their  speed  of  working  and  many 
other  things.  Companies  differ  in. the  demands  made  upon  the  time  and  energy  of 
their  directors  and  as  between  one  director  and  another.  In  neither  case  could 
statutory  standards  apply. 

16.  Take-over  Bids 

The  Association  co-operated  in  the  preparation  of  “ Notes  on  Amalgamations  of 
British  Businesses  and  gives  general  support  to  the  views  expressed  in  that  publication. 
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It  is  considered  that  the  freedom  to  develop  and  expand  businesses  by  the  process 
of  amalgamation  should  not  be  hampered  by  restrictive  legislation.  It  is  preferable 
to  build  up  a sound  code  of  conduct  in  such  matters  as  cases  vary  so  greatly  in  size 
and  complexity. 

It  is  not  proposed  in  this  evidence  to  restate  the  principles  contained  in  the  Notes 
on  Amalgamations  of  British  Businesses. 

Whilst  of  the  opinion  that  shareholders  should  trust  and  support  their  directors, 
the  information  available  to  shareholders,  especially  in  the  case  of  take-over  bids,  is 
often  insufficient  for  them  to  come  to  a considered  decision  as  to  whether  or  not  they 
should  sell  their  shares. 

Likewise,  shareholders  in  the  offering  company  are  sometimes  given  insufficient 
information  regarding  the  company  for  which  their  directors  are  bidding  to  enable 
them  to  form  a judgment  as  to  the  value  of  the  acquisition. 

It  seems  wrong  that,  while  the  law  and  the  regulations  of  the  London  Stock  Exchange 
require  the  publication  by  prospectus  of  much  detailed  information  before  money 
can  be  raised  from  the  public  by  the  issue  of  shares  or  securities,  no  such  information 
is  required  when  shares  are  offered  by  one  company  in  exchange  for  the  shares  (which 
are  money’s  worth)  of  another  company. 

If  a take-over  bid  is  made  in  co-operation  with  the  directors  of  the  company  to  be 
taken  over,  they  may  be  in  a position  to  secure  for  their  shareholders  the  relevant 
information.  Where  the  bid  is  made  direct,  the  shareholders  ought  to  have  the 
relevant  information  directly  from  the  bidder. 

The  amount  of  financial  information  which  should  be  available  to  shareholders  not 
only  at  times  when  a take-over  bid  is  made  is  referred  to  in  this  evidence  in  the  answer 
to  question  21. 

Such  additional  information  would  assist  in  preventing  the  market  price  of  shares 
failing  to  reflect  their  true  worth  and  thus  discouraging  take-over  bids  being  made  in 
certain  cases  where  the  object  is  not  a genuine  amalgamation. 

The  Association  would  support  any  methods  which  could  be  suggested  for  placing 
before  shareholders  more  information  in  regard  to  all  shares  involved  in  amalgamations, 
but  would  deprecate  legislation  which  could  hamper  genuine  transactions. 

17.  Issues  of  Shares  to  Existing  Shareholders 

The  Association’s  views  in  regard  to  the  issue  of  shares  to  existing  shareholders  has 
been  discussed  in  the  answer  to  question  5(c). 


20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  Own  Shares 

It  is  considered  undesirable  that  a company  be  permitted  to  purchase  its  own  shares. 
The  purchase  of  ordinary  shares  by  a company  would  almost  certainly  lead  to  abuse. 
Were  a company  permitted  to  purchase  its  own  preference  shares  out  of  accumulated 
profits,  this  could  also  lead  to  abuse  and  if  a part  only  of  the  shares  in  issue  were 
purchased  this  could  well  be  to  the  disadvantage  of  the  other  holders. 


21.  Accounts 

General.  As  investors,  investment  trusts  welcomed  the  provisions  of  the  1948  Act 
in  regard  to  consolidated  accounts.  It  is  considered,  however,  that  the  Act  should  be 
revised  so  as  to  require  the  disclosure  of  further  information  and,  in  particular,  it  is 
desirable  that  the  following  details  should  be  given : — 


(1)  Sales ' and  gross  turnover  figures  (except  in  the  case  of  exempt  private 
companies). 
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(2)  The  names  of  subsidiary  companies  which  are  consolidated. 

(3)  The  names  of  companies  which  are  not  consolidated  if  25  per  cent,  or  more 
of  the  share  capital  is  held  and,  in  the  case  of  such  companies,  details  of : — 

{a)  percentage  of  capital  held. 

(b)  total  profit  of  each  company. 

(c)  percentage  paid  out  as  dividend. 

(4)  Directors’  valuation  of  unquoted  investments. 

(5)  The  amount  of  interest  paid  on  bank  loans  and  other  temporary  borrowings 
(other  than  inter-company  loans)  to  be  shown  as  a separate  item.  This  would 
indicate  to  what  extent,  if  any,  the  company  was  trading  outside  its  fixed  capital. 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

In  view  of  the  inescapable  short-term  fluctuations  in  value  of  fixed  assets  it  is  not 
thought  practicable  or  desirable  that  any  legislation  should  be  enacted  which  would 
make  the  revaluation  of  assets  compulsory. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 
While  unable  to  put  forward  any  concrete  proposals  the  Association  feels  that  any 
modification  of  the  existing  enactments  which  would  enable  companies  to  amalgamate 
more  simply  would  be  welcomed. 

In  particular,  the  regulations  under  which  pre-acquisition  profits  are  frozen  in  an 
amalgamation  require  amendment. 

A simplification  of  the  provisions  of  sections  206  and  208,  while  still  retaining  the 
necessity  to  hold  meetings  of  creditors  and  shareholders  but  avoiding  lengthy  court 
procedure,  would  assist  schemes  of  amalgamation. 

(/)  Exemption  of  banks,  assurance , shipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act,  1948 

From  an  investor’s  point  of  view  it  is  considered  that  there  is  no  difference  between 
the  position  of  a bank,  assurance  or  shipping  company  and  any  other  joint  stock 
company  vis-a-vis  its  shareholders.  Full  disclosure  of  all  information  in  the  case  of 
the  former  companies  would  therefore  be  welcomed. 

There  may,  of  course,  be  other  overriding  considerations  of  national  importance 
upon  which  the  Association  can  offer  no  opinion. 

22.  Audit 

( b ) Duties  and  responsibilities  of  auditors 

It  is  suggested  that  the  normal  Auditor’s  Certificate  should  be  in  statutory  form  on 
the  lines  of  the  following*. — 

**  Audited  in  accordance  with  section  “ X ” of  the  Companies  Act  196  ” 

Should  the  Auditors  find  it  necessary  to  add  some  qualification  to  the  certificate  this 
would  be  more  readily  noticed  if  the  normal  form  were  amplified. 

23.  Provisions  as  to  Returns 

It  is  not  considered  that  any  useful  purpose  is  served  by  including  in  the  annual 
return  details  of  share  transfers  during  the  year.  Much  apparently  useless  work 
could  be  saved  by  omitting  these  details  and  including  in  the  return  only  the  details  of 
shareholdings  on  the  date  of  the  return. 

It  is  suggested  that  the  requirements  of  Part  2 of  the  Sixth  Schedule  to  the  Act  be 
amended  accordingly.  Details  of  dealings  by  directors,  managers  and  officers  of  the 
company  should  be  excluded  from  the  suggested  amendment.  The  answer  to  question 
6(c)  refers. 

733 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


6th  January,  1961] 


ASSOCIATION  OF  INVESTMENT  TRUSTS 


[Continued 


It  is  also  considered  that  the  description  of  allottees  as  required  by  section  52, 
1948  Act  is  unnecessary,  particularly  as  these  descriptions  are  not  required  in  the 
register  of  members. 

In  practice  the  Registrar  of  Companies  will  accept  a return  of  final  holders  after 
giving  effect  to  transfers  on  letter.  It  would  be  clearer  if  the  Act  specified  this  and 
allowed  one  month  from  the  last  date  for  passing  on  letter  instead  of  from  original 
allotment. 

There  would  be  a saving  of  work  if  section  200(4)  were  amended  so  as  to  provide 
that  only  the  company  from  whose  board  a director  retires  or  to  which  he  is  newly 
appointed  is  required  to  notify  the  Registrar  of  Companies  and  that  other  companies  of 
which  the  individual  is  a director  need  only  give  effect  to  the  change  in  the  next  annual 
return. 

Section  200(2 )(a)  does  not  appear  to  require  a director  who  has  changed  his  name 
or  nationality  more  than  once  to  give  details  of  all  his  former  Christian  names, 
surnames  and  nationalities.  It  is  believed  that  the  section,  as  at  present  worded, 
would  enable  an  individual  to  cloak  his  original  identity  and  to  achieve  what  is,  in 
fact,  anonjrnity.  It  is  suggested  that  the  wording  of  the  section  should  be  amended 
to  cover  this  point. 

24.  Company  and  Business  Names 

The  Association  gives  full  support  to  the  Board  of  Trade  in  refusing  to  permit  the 
registration  of  names  which  might  be  misleading  to  the  general  public. 

In  particular  it  is  considered  that  stringent  qualifications  should  be  required  for  the 
inclusion  of  the  word  “ Bank  ” in  the  title  of  any  company  operating  in  this  country. 

26.  Internal  Management  and  Administration 

It  is  suggested  that  section  141  of  the  1948  Act  be  amended  so  as  to  provide  that  the 
notice  required  for  all  meetings  of  all  classes  of  shareholders  and  security  holders 
should  be  standardised  at  21  days  and  that  there  should  be  two  classes  of  resolution 
only,  viz..  Ordinary  Resolutions  and  Special  Resolutions. 

29.  Any  other  matters  within  the  Terms  of  Reference 

It  is  recommended  that  in  the  general  interest  some  control  over  advertising  for 
deposits  should  be  introduced. 

Some  investment  trusts  which  issue  terminable  debentures  and  accept  deposits  might 
be  affected  by  any  enactment  which  might  be  made.  It  is  therefore  stressed  that  care 
should  be  taken  not  to  restrict  genuine  activities. 


In  general  the  Association  considers  that  the  existing  Act  is  working  well  and  requires 
little  amendment. 

Any  improvements  which  might  be  introduced  should  be  designed  to  add  to  the 
information  required  to  be  disclosed  in  company  accounts.  This  would  assist  share- 
holders to  understand  the  affairs  of  the  companies  in  which  they  have  invested. 

It  is  strongly  urged  that  the  law  should  not  be  altered  in  cases  when  there  is  doubt  as 
to  whether  legislation  should  be  introduced. 

6th  May,  1960. 
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APPENDIX  XXX 

Memorandum  by  Mr.  S.  I.  Fairbairn 

Unit  Trusts,  “ Open  End  Mutual  Funds  ” and  Reduction  of  Capital  and  Purchase  by  a 
Company  of  its  own  Shares 

1.  Name 

Although  opinions  may  differ  about  what’s  in  a name,  it  is  probably  wise  to  avoid  a 
misnomer  which  is  what  the  term  Unit  Trust  is.  In  the  early  days  of  these  trusts 
they  were  called  Fixed  Trusts  because  the  portfolio  was  composed  of  a fixed  unit  of 
investment — 20  Courtauld  shares,  30  Imperial  Tobacco  Co.  shares,  etc. — or  a multiple 
thereof.  When  the  fixed  form  of  trust  was  abandoned  the  word  “ fixed  ” fell  out 
of  the  name  and  the  word  “ unit  ” was  substituted  with  the  idea  of  embracing  both 
fixed  and  flexible  trusts,  albeit,  of  course,  quite  inappropriately.  Before  deciding 
on  a better  name  we  might  do  well  to  wait  and  see  what  further  developments  the 
near  future  may  bring;  but  I would  say  that  it  should  certainly  include  the  word 
“ investment  ” and  might  take  the  form  of  “ investment  fund  ” so  qualified  as  to 
indicate  the  characteristic  of  facility  of  growth  and  cancellation  of  units  or  shares 
in  issue. 

2.  Most  desirable  form  of  this  kind  of  Mutual  Investment  Fund  and  the  proper  roles 

of  the  parties 

The  form  of  control  of  Unit  Trusts  has  naturally  been  dictated  by  the  form  which 
this  type  of  mutual  investment  fund  has  taken,  namely,  a tripartite  trust,  embracing 
a custodian  trustee  (“  the  Trustee  ”),  a managing  trustee  (“  the  Managers  ”)  and  the 
beneficiaries  (“  the  Unitholders  ”).  Whether,  in  the  light  of  experience,  this  form 
is  the  best  possible  is  open  to  question:  it  almost  certainly  causes  additional  expense 
as  compared  with  company  form;  and  it  is,  of  course,  the  investor  who  in  the  long 
run  has  to  foot  the  Bill  for  all  expense. 

The  trust  form  (which  enables  beneficiaries  to  come  in  and  go  out  at  asset  value, 
practically  speaking,  in  any  amount  at  any  time)  as  opposed  to  the  company  form 
was  adopted  largely  because  of  the  desire  to  achieve  the  highest  degree  of  market- 
ability of  the  beneficiary’s  holding,  in  sharp  contrast  to  the  notoriously  poor  market 
for  shares  of  investment  companies  (inappropriately  called  investment  trusts).  It 
is  this  feature  of  marketability  combined  with  the  absence  of  gearing  (which  inevitably 
goes  with  it(1)),  which  provides  the  only  substantial  difference  between  unit  trusts  and 
investment  companies.  And  it  is  this  feature  which  confers  on  unit  trusts  what  may 
become  their  main  claim  to  social  importance  in  the  national  economy,  for  it  makes 
possible  equity  savings  plans  into  which  savers  can  place  as  much  or  as  little  as  they 
like,  whenever  they  like  (one  such  plan  accepts  as  little  as  5s.  a time)  and  have  their 
dividends  accumulated.  This  is  not  feasible  by  means  of  any  other  investment 
medium  so  far  conceived. 

The  trust  form,  however,  has  led  to  administrative  inconveniences  arising  from  the 
essential  fact  that  some  beneficiaries  can  be  joining  and  others  leaving  the  trust  at 
all  times.  From  the  very  beginning  this  awkwardness  induced  the  fiscal  authorities 
to  regard  unitholders  for  some  purposes  as  though  they  were  shareholders  in  a company 
and  not  beneficiaries  of  a trust:  income  has  always  been  deemed  to  become  the  unit- 
holder’s income  when  paid  out  to  him  or,  in  the  case  of  accumulation,  when  credited 
to  him  and  not,  as  it  would  be  under  ordinary  trust  law,  when  it  arises  in  the  hands  of 


C)  An  attempt  at  gearing  a unit  trust  was  made  in  the  early  days  of  the  movement — about 
1938.  This  was  an  exception  which  proved  the  rule  : after  the  unhappy  experiences  of  its 
first  lease  of  life  it  was  continued  in  ungeared  form. 
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the  Trustees;  and  now  it  is  proposed  in  the  1960  Finance  Bill  that  unit  trusts  should 
be  taxed  in  some,  but  not  all,  other  respects  as  companies  and,  amongst  other  things, 
be  subject  to  profits  tax.  The  resulting  mixture  is  administratively  uneconomical. 
A large  measure  of  simplification  and  economy  might  be  achieved  if  these  funds  could 
be  cast  in  company  form,  as  they  can  be  and  in  fact  mostly  are  in  the  U.S.A.  It 
would  seem  that  all  that  is  required  to  make  this  legally  possible  is  legislation  enabling 
shares  to  be  bought  back  by  such  a company  so  that  the  size  of  the  fund  in  company 
form  can  shrink  as  well  as  grow  as  easily  and  smoothly  as  in  trust  form.  An  ungeared 
investment  company  would  seem  to  be  a particularly  suitable  subject  for  what  is 
contemplated  in  item  No.  20  because  of  the  nature  of  its  assets  and  comparative 
absence  of  liabilities,  which  are,  of  course,  what  make  it  possible  to  have  an  indis- 
putably fair  price.  It  might  be  thought  right  to  require  Articles  confining  investments 
to  quoted  securities  with  a limit  to  the  proportion  in  the  securities  of  any  one  company 
etc.,  as  is  the  practice  in  Unit  Trust  deeds.  By  this  and  other  methods  it  should  be 
possible  to  assure  the  investor  of  at  least  as  much  protection  as  he  now  gets  in  a Unit 
Trust. 

In  any  event  the  tripartite  form  is  not  logically  necessary.  The  division  of  the 
fiduciary  functions  between  a custodian  and  a manager  is  only  desirable  if  it  can  be 
assumed  that  the  custodian  will  always  be  trustworthy,  whereas  the  manager  is  some- 
times not.  Whatever  may  be  thought  of  the  latter  proposition,  the  requirements  in 
the  Act  concerning  the  Trustees,  namely,  that  it  must  be  a corporation  registered  in 
the  U.K.  with  an  issued  capital  of  £500,000  of  which  at  least  £250,000  has  been  paid  up, 
are  no  guarantee  of  trustworthiness.  So  far  in  fact  no  trust  has  been  launched  without 
a first  class  trustee;  and  it  is  unlikely  that  any  company  not  of  sufficient  repute  in  itself 
would  attempt  to  launch  one  without  invoking  the  respectability  of  a first  class  trustee. 
But  for  a company  of  repute  to  have  to  employ  a second  causes  unnecessary  expense. 
It  would  be  simpler  and  more  economical  to  have  the  functions  of  custodianship  and 
management  primarily  vested  in  one  and  the  same  trustee,  or,  if  these  funds  should 
become  companies,  in  a board  of  directors,  as  it  is  in  the  case  of  any  existing  investment 
company. 

If  company  form  were  adopted,  then  besides  the  increase  in  administrative  con- 
venience and  economy  there  would  be  a gain  in  protection  of  the  investor.  The 
trust  form  has  enabled,  and  in  the  earliest  “ fixed  ” fomi  required,  managers  to  act 
as  principals  in  the  purchase  and  sale  of  the  trust’s  underlying  securities  and  in  the 
issue  and  realisation  of  units.  This  invidious  “ dual  role  ” of  the  managers  was  the 
centre  of  the  criticism  in  the  Anderson  Report  published  in  July,  1936 — Cmd.  5259 — 
see  paragraphs  58,  59  and  61 — from  which  I quote  as  follows: — 

“ The  Manager  of  a Unit  Trust  . . . attracts  buyers  of  units  by  offering  the  service 
of  himself  and  the  Trustee  as  two  confidential  agents,  the  one  claiming  to  be 
skilled  in  technique  of  investment,  the  other  to  enjoy  general  trust;  ...” 

“To  anyone  who  studies  Unit  Trusts,  it  is  obvious  that  the  Manager  does,  in 
addition,  conduct  an  active  business  as  a principal  and  cannot  avoid  making 
either  a profit  or  a loss  when  he  buys  securities  in  anticipation  of  public  demand 
and  sells  them  later  in  the  form  of  units  on  the  basis  of  the  price  ruling  when  that 
demand  becomes  effective  . . .” 

“ We  are  impressed  with  the  practical  difficulty  that  someone  must  decide  what 
is  the  correct  price  of  the  underlying  securities  at  a particular  moment  on  which 
the  price  of  units  is  based — and  for  this  delicate  decision  the  client  relies  upon  his 
confidential  agent  the  Manager  ...” 

As  soon  as  the  fixed  form  of  tmst  gave  place  to  the  flexible  this  was  no  longer 
necessary;  nevertheless  most  management  companies  adhered  to  it,  although 
Municipal  and  General  (M.  & G.)  did  not — see  copy  of  letter  attached  (Annex  A). 
Whatever  the  motives  of  those  managers  who  persisted  in  acting  as  principals,  there 
has  recently  been  a growing  awareness  of  its  undesirability  and  a majority  of  the 
managers  would  welcome  relief  from  this  invidious  position.  The  establishment  of 

736 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


6th  January,  1961] 


MR.  S.  I.  FAIRBAIRN 


[Continued 


company  form  would  ensure  that  managers  adopting  it  acted  only  as  agents  in  all 
transactions  in  underlying  securities  and  in  units:  it  would  be  inconceivable  for  a 
board  ot  directors  of  an  investment  company  to  form  themselves  into  a syndicate  to 
deal  m the  underlying  securities  or  to  make  a practice  of  buying  and  selling  all  shares 
ot  the  company  dealt  in  whether  on  their  first  issue  or  subsequently.  In  the  U.S.A. 
Managers  of  Mutual  Funds  are  prohibited  by  law  and  regulations  from  acting  as 
principals  except  for  long-term  investment. 


3.  Protection  for  Unitholders 

(a)  The  establishment  of  a management  fund  (see  paragraph  5 of  the  First  Schedule 
to  the  Prevention  of  Fraud  (Investments)  Act,  1958)  should  not  be  required.  This 
tends  to  increase  the  preliminary  charge  which  for  the  following  reasons  is  the  less 
desirable  part  of  the  total  disclosed  charges  (an  annual  or  semi-annual  being  the  other). 
Since  the  preliminary  charge  is  not  amortized  its  effect  is  not  fully  reflected  in  the  figure 
for  yield.  It  can  bear  unfairly  heavily  on  a unitholder  forced  by  unexpected  circum- 
stances to  realize  shortly  after  investing,  and  on  a unitholder  coming  in  towards  the 
end  of  the  life  of  a trust  which  is  not  extended;  this  unfairness  is  of  course  avoided  by 
a pay-as-you-go  semi-annual  charge. 

A management  fund  will  only  be  useful  to  ensure  the  continuation  of  a Trust  which 
is  not  paying  its  way  out  of  annual  charge;  since  the  right  of  the  managers  to  terminate 
a trust  if  uneconomically  small  is  recognized,  that  would  not  seem  to  be  necessary. 

(b)  Whatever  the  ultimate  form  of  these  funds,  trust  or  company,  the  managers 
should  as  far  as  possible  be  freed  from  acting  as  principals.  It  follows  that  they 
should  not  be  required  to  buy  back  units.  The  protection  to  unitholders  contemplated 
at  the  end  of  paragraph  1 of  the  above-mentioned  First  Schedule  could  be  as  well 
provided  by  requiring  managers  to  procure  as  agents  the  appropriate  amount  from 
trust  property. 

(c)  Managers  should  be  prohibited  from  paying  commissions  to  investment  agents 
such  as  Stockbrokers,  Solicitors  and  Accountants.  This  practice  has  led  (i)  to  investors 
being  deceived  into  thinking  that  they  get  agency  services  free  (one  group  used  to 
advertise  their  prices  as  “ free  of  commission  ”),  and  (ii)  to  agents  having  their  advice 
warped,  so  that  it  is  not  given  with  only  the  client’s  interest  in  mind.  Moreover,  this 
practice  forces  investors  to  pay  for  an  agent  even  when  they  do  not  employ  one,  in 
which  case  the  managers  either  retain  the  commission  or  put  the  business  through 
their  chosen  broker  who  does  practically  nothing  for  the  investor. 


4.  Summary 

I would  therefore  suggest: 

(1)  Consideration  be  given  to  enabling  this  investment  medium  to  be  organized  in 
company  form. 

(2)  The  fiduciary  functions  be  economized  into  a minimum  of  persons,  whatever 
the  form. 

(3)  Managers,  in  whatever  form,  should  act  only  as  agents  in  transactions  in 
underlying  securities  and  in  units.  (If  this  suggestion  were  adopted  it  would 
be  desirable  for  units  of  the  trust  form  to  be  dealt  in  on  Stock  Exchanges  in 
order  to  give  investors  a narrow  margin  between  bid  and  offered  prices.  This 
raises  no  difficulty:  M.  & G.  Units  are  already  dealt  in  on  Stock  Exchanges. 
Alternatively  this  dealing  might  be  done  for  account  of  the  trust;  this  should 
in  practice  result  in  a regular  yearly  profit  for  the  trust,  whatever  the  theoretical 
possibility  of  making  a loss:  this  is  borne  out  by  our  29  years’  experience 
through  good  and  bad  times.  Units  of  company  form  would  ex  hypothesi 
be  dealt  in  for  account  of  the  company.  It  might  be  as  well  to  have  Stock 
Exchange  dealings  to  supplement  the  market  in  both  cases,  trust  and  company.) 
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(4)  Abolition  of  management  funds. 

(5)  Managers,  in  whatever  form,  should  not  be  allowed  to  pay  commissions  to 
investment  agents  in  respect  of  purchases  and  sales  of  units.  They  should, 
however,  continue  to  be  allowed  to  employ  their  own  agents  provided  they 
are  disclosed  as  such,  like  the  “ Man  from  the  Pru.”. 

31st  May , 1960. 


ANNEX  A 

Extract  from  “ The  Times  ”,  Monday,  January  25th , 1937 
MANAGEMENT  OF  UNIT  TRUSTS 


Mr.  George  Booth’s  Suggestions 
TO  THE  EDITOR  OF  “ THE  TIMES  ” 

Sir, — As  legislation  on  unit  trusts  is  pending,  your  readers  may  be  interested  in  my 
views  as  chairman  of  Municipal  and  General  Securities  Company,  Limited,  the  com- 
pany which  has  had  the  longest  experience  of  management  of  such  trusts  in  this 
country. 

In  general  I feel  confident  that  unit  trusts  can  be  given  a form  which  will  make  them 
a useful  part  in  our  national  investment  structure.  To  achieve  this,  however,  legislation 
must  in  my  opinion  go  beyond  the  recommendations  of  the  Board  of  Trade  Depart- 
mental Committee  on  the  point  which,  more  than  any  other,  clearly  exercised  the  mind 
of  the  Committee.  In  criticizing  the  dual  role  of  unit  trust  management  companies 
the  report  says:  “ In  the  fixed  trusts  and  some  flexible  trusts  the  management  company 
may  derive  considerable  trading  profits  from  buying  the  underlying  securities  at  lower 
prices  than  those  on  which  the  price  of  the  units  is  based  when  sold  to  the  public.  ” 
And  again:  “ The  temptation  to  the  management  company  to  select  the  method  most 
advantageous  to  itself  for  fixing  prices  cannot  be  disregarded,  and  it  is  suggested  that 
the  management  company,  being  in  a quasi-fiduciary  position,  should  not  be  subjected 
to  such  temptation.” 

Now  the  gravamen  of  this  part  of  the  Committee’s  criticism  is  that,  in  so  far  as  the 
management  company  can  in  connexion  with  the  creation  of  sub-units  make  a profit 
at  the  expense  of  its  clients  over  and  above  the  published  service  charge,  its  interests 
are  in  conflict  with  those  of  its  clients.  The  Committee  would  seem  to  have  been  of 
opinion  that  no  solution  exists;  and  I noticed  that  the  deputy  chairman  of  the  council 
of  the  Unit  Trusts  Association  was  reported  in  your  issue  of  November  18  th  as  saying 
that  no  one  had  ever  suggested  an  alternative  to  the  method  criticized  by  the  Board 
of  Trade  Committee. 

Now,  Sir,  so  far  as  open  fixed  trusts  are  concerned  no  solution  has  as  yet  been  found. 
We  learnt  in  the  course  of  managing  our  four  fixed  trusts  that  this  difficulty  was 
inherent.  We  took  all  steps  possible  to  protect  our  clients’  interests,  but  were  only 
finally  relieved  of  what  seems  to  be  an  insoluble  problem  when  we  closed  them.  We 
believe  that  failing  the  discovery  of  a satisfactory  solution  consideration  should  be 
given  to  the  advisability  of  closing  fixed  trusts. 

It  is,  however,  the  fact  that  several  of  the  flexible  unit  trusts,  including  all  those 
sponsored  by  my  company  since  it  originated  the  first  of  this  type  of  trust  in  the  year 
1934,  have  worked  on  a principle  which  completely  eliminates  the  difficulty. 

That  principle  may  shortly  be  stated  by  saying  that  the  amount  paid  by  the  purchaser 
of  a sub-unit,  after  deduction  only  of  the  agreed  preliminary  charge,  is  paid  directly  to 
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the  trustees,  and  invested  in  their  names  for  account  of  the  fund.  Apart  from  the 
agreed,  preliminary  charge,  the  managers  are  remunerated  solely  by  an  annual  charge 
based  on  the  value  of  the  trust.  There  is  therefore  no  conflict  between  the  fiduciary 
responsibilities  of  the  managers  and  their  pecuniary  interests.  The  sole  interest  of  the 
managers  is  to  retam  and  increase  the  business  of  the  trust  by  demonstrating  their 
capabilities  m the  investment  markets  on  their  clients’  behalf. 


This  procedure  of  our  * municipal  and  general  ” flexible  trusts  entirely  answers  the 
criticism  made  by  the  Committee,  and  I venture  to  hope  that  the  legislation  now 
pending  may  be  framed  with  a fuller  knowledge  of  the  facts  and  possibilities  of  the 
situation. 


All  that  seems  necessary,  so  far  as  flexible  trusts  are  concerned,  is  a provision  that 
the  net  proceeds  of  sale  of  new  units,  after  deduction  of  the  agreed  preliminary  charge 
be  paid  to  the  trustees  and  invested  for  account  of  the  fund. 


I am,  Sir,  yours  faithfully, 

GEORGE  M.  BOOTH,  Chairman. 

Municipal  and  General  Securities  Company, 
Limited. 


9,  Cloak  Lane,  E.C.4,  January  22nd. 


Supplementary  Memorandum  by  Mr.  S.  I.  Fairbairn 

Unit  Trust  Block  Offers 

1.  What  is  misleading  about  block  offers? 

It  is  of  the  very  nature  of  Unit  Trusts  that  units  are  always  on  tap  in  practically 
unlimited  amounts  at  a price  based  on  the  replacement  value  of  the  underlying 
securities  plus  a prehminary  charge.  Similarly,  units  can  always  be  encashed  at  a 
price  based  on  the  realisation  value  of  the  underlying  securities.  Each  of  these  two 
prices,  which  we  will  call  the  “replacement”  or  “true”  price  in  the  former  case 
and  the  “ realisation  ” price  in  the  latter,  is,  of  course,  liable  to  vary  from  day  to  day 
with  variations  in  the  value  of  the  underlying  securities.  Almost  always  the  managers 
(and  for  some  trusts  the  Stock  Exchange  as  well)  will  make  bid  and  offered  prices  for 
reasonable  amounts  of  units  such  that  at  least  one  and  perhaps  both  of  these  prices 
fall  inside  the  spread  set  by  the  “ replacement  ” and  “ realisation  ” prices.  This 
could  be  put  in  concrete  advertisement  form  as  follows:  “ Units  are  always  on  offer 
in  any  amount  at  the  replacement  price  of  the  day.  Today’s  replacement  price  is 
A shillings  and  for  reasonable  amounts  of  units  the  price  is  X shillings — at  which 
the  yield  is  Y per  cent.”.  (When  a trust  is  growing  A and  X will  coincide  and  the 
words  “ and  for  reasonable  amounts  of  units  the  price  is  X shillings  ” will  drop  out.) 

So-called  block  offers  pervert  this  natural  way  of  propagating  units  by  advertising 
a specified  large  number  of  units  on  offer  on  specified  price  terms  to  hold  good  during 
a given  short  period.  This  creates  a sense  of  a fleeting  advantageous  opportunity  which 
lures  investors  into  units.  It  has  led  to  talk  about  “ getting  in  on  the  ground  floor 
and  investors  have  even  been  known  to  stag  block  offers.  The  Association  of  Unit 
Trust  Managers  in  its  evidence  refers  in  this  context  to  a criticism  of  block  offers 
creating  “ a false  impression  ” and  does  nothing  to  refute  this  criticism. 

In  order  not  to  violate  the  Board  of  Trade  requirement  about  a maximum  price 
the  offer  is  usually  at  the  specified  price  or  the  replacement  price  of  the  day,  whichever 
is  the  lower.  In  some  offers  the  specified  price  has  been  as  much  as  5 per  cent,  over 
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the  “ true  ” price  (which  fact  is  not  disclosed).  Readers,  of  course,  think  the  price 
specified  must  have  some  significance  and  when  they  get  an  allotment  they  will  at  first 
be  misled  into  thinking  that  they  have  been  well  treated  to  be  allotted  units  much 
cheaper:  they  will  not  have  realised  that  the  specified  price,  like  the  specified  number, 
is  “ hocus  pocus  ”,  to  borrow  a phrase  from  Lord  Piercy’s  evidence. 

2.  Distinction  between  unit  trust  and  company  issues 

By  making  analogy  with  the  issue  of  shares  by  a company,  some  people  have  been 
disposed  to  think  that  the  use  of  a specified  number  of  units  and  a specified  price 
should  be  all  right  in  a Unit  Trust  issue.  But  the  analogy  is  false. 

In  the  case  of  a company  a known  total  of  shares  issued  or  to  be  issued  and  a 
specified  price  are  the  factors  essential  for  calculating  what  investors  are  being  asked 
to  pay  for  the  disclosed  net  assets  and  the  disclosed  earnings,  and  therefore  expectation 
of  income.  The  number  of  shares  can  also  convey  additional  useful  information  as, 
for  example,  about  the  probable  marketability  of  the  shares.  None  of  this  is 
applicable  to  a Unit  Trust,  where  (1)  a variation  in  the  number  of  units,  upwards  or 
downwards,  is  accompanied  by  an  exactly  corresponding  variation  in  the  assets,  and 
marketability  is  guaranteed  irrespectively  of  the  number  of  units  by  the  power  to 
expand  or  contract  the  number  in  issue  and  the  corresponding  amount  of  assets;  and 
where  (2)  the  price  is  not  determined  by  bargaining  between  vendor  and  buyer  but 
by  strict  reference  to  the  market  value  of  the  underlying  securities.  The  “ true  ” 
price,  honestly  calculated,  tells  that  whole  story.  A combination  of  a specified 
number  of  units  and  a specified  price,  “ true  ” Or  otherwise,  can  tell  no  more,  and 
if  the  price  is  not  “ true  ” it  tells  less. 

The  “ hocus  pocus  ’’  quality  of  a specified  number  was  well  illustrated  by  an  offer 
made  a little  over  a year  ago:  2,000,000  units  were  offered  and  15,000,000  were 
allotted. 

3.  The  defence  claimed  for  block  offers 

Not  all  block  offers  follow  the  same  pattern;  some  may  be  considered  less  objection- 
able than  others,  but  all  tend  to  create  a false  impression.  The  defence  advanced  for 
all  block  offers  is  that  although  they  are  objectionable  managers  cannot  live  without 
them;  therefore  they  may  be  permitted  because  the  end  in  this  case  justifies  the  means. 

To  begin  with,  it  is  in  fact  untrue  that  managers  cannot  live  without  block  offers. 
Some  managers  have  lived  all  their  unit  trust  fives  without  them;  others  have  lived 
most  of  their  lives  without  them.  Furthermore,  even  those  who  subscribe  to  the 
doctrine  that  in  some  cases  the  end  may  justify  the  means  would,  I think,  on  close 
consideration  not  feel  that  in  this  case  the  end  justifies  the  means. 

The  means  consists  of  consciously  creating  a false  impression — hocus  pocus.  The 
end  may  be  thought  of  in  two  ways:  (1)  to  make  a profit  for  the  managers  and  trustee; 
(2)  to  make  and  serve  investors.  The  (unproved)  need  to  use  this  device  to  make  a 
profit  cannot  be  thought  to  justify  hocus  pocus.  If  (2)  could  be  said  to  amount  to 
making  for  responsible  investors,  it  might  find  favour  with  many  people  on  the 
sociological  grounds  of  advancing  a responsible  society.  In  fact  it  probably  does  the 
opposite.  To  make  responsible  investors  out  of  folk  comparatively  ignorant  of 
investment  is  something  which  calls  for  patient  and  persistent  education.  Every 
advertisement  which  does  anything  to  pervert  the  fundamental  facts  about  an  invest- 
ment makes  the  task  harder  for  those  who  are  trying  to  achieve  this  end. 


ANNEX 

Minimum  disclosure  in  block  offers  to  prevent  investors  from  being  misled 

(a)  It  should  be  stated  in  bold  type  that  units  are  always  available  at  the  replacement 
price  of  the  day,  which  may  be  more,  or  less,  than  the  specified  price. 
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( b ) Any  particular  price  of  units  only  has  significance  by  relation  to  the  “ true  ” 
price  which  should  be  stated  in  the  advertisement  as  prominently  as  the  “ specified  ” 
price,  and  the  advertisement  should  also  state  the  names  of  newspapers  in  which  the 
true  price  will  be  published  on  every  subsequent  day  while  the  offer  is  open,  during 
which  time  the  “ true  ” price  may  of  course  vary. 

(c)  If  managers  reserve  the  right  to  refuse  to  allot  at  the  specified  price  in  the  event 
of  a rise  in  the  “ true  ” price,  the  relevant  facts  should  be  stated  in  the  advertisement. 
(That,  of  course,  would  be  just  the  time  when  it  would  be  advantageous  to  applicants 
to  receive  an  allotment  at  the  specified  price.) 

(d)  If  the  managers  intend  to  allot  as  many  units  as  may  be  applied  for,  regardless 
of  the  “ specified  ” number,  this  fact  should  be  stated. 

(e)  Block  offer  advertisements  should  state  where  units  are  coming  from.  If  the 
managers  on  the  date  of  the  offer  own  units,  the  number  of  such  units  and  their 
average  cost  to  the  managers  should  be  disclosed. 

It  would  be  reasonable  to  require  in  addition  a statement  by  the  managers  similar 
to  that  required  to  be  given  by  directors  of  a company  under  Appendix  34  of  the 
Rules  and  Regulations  of  the  Stock  Exchange  (see  paragraph  49). 

None  of  this  information  would  be  embarrassing  from  considerations  of  space  nor, 
for  a genuine  offer,  otherwise. 

10th  February,  1961. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 

Company  Law  Committee 

ELEVENTH  DAY 

Friday,  13th  January,  1961 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 
Mr.  L.  Brown,  F.I.A. 

Professor  L.  C.  B.  Gower,  M.B.E. 

{Questions  3634  to  3972  only ) 

Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 

{Questions  3634  to  3838  only) 

Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E. , 
T.D.  {Questions  3634  to  3838  only ) 


Mrs.  M.  Naylor 

Mr.  G.  W.  H.  Richardson  {Questions 
3839  to  4052  only ) 

Mr.  C.  H.  Scott 

Mr.  R.  Smith 

Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  ( Secretary ) 

Mr.  J.  A.  E.  Davies  {Assistant  Secretary) 


Mr.  Alfred  Read,  Mr.  P.  L.  Fleming,  Mr.  J.  Godfrey,  Mr.  A.  E.  S.  Menzies 
and  Mr.  A.  T.  Purse  called  and  examined 


3634.  Chairman : Gentlemen,  thank 

you  for  coming  here  this  morning  and 
for  your  very  interesting  memorandum. 
For  the  purposes  of  our  record  I would 
like  to  get  down  on  the  note  your  descrip- 
tions correctly.  You,  Mr.  Read,  I under- 
stand are  a member  of  the  Council  of  the 
Institute  of  Directors  and  you  are  Chair- 
man of  the  Institute’s  Company  Law 

Committee? Mr.  Read'.  That  is  right, 

Sir. 

3635.  You,  Mr.  Fleming,  and  Mr. 

Godfrey,  Mr.  Menzies  and  Mr.  Purse 
are  all  members  of  the  Institute’s  Com- 
pany Law  Committee? That  is  right, 

Sir. 

3636.  I understand  the  Institute  was 
incorporated  by  Royal  Charter  as  long 
ago  as  1906.  I do  not  know  if  you  would 
like  briefly,  Mr.  Read,  to  tell  us  something 

of  the  Institute’s  work? 1906,  yes, 

Sir,  that  is  right.  It  was  rejuvenated  in 
1948,  and  it  has  since  progressed  until 
now  we  have  in  excess  of  36,000  members. 
Those  directors  who  are  members — you 
have  to  be  a director  of  a company  to  be 


a member — consist  of  directors  of  public 
and  private  companies  all  over  the 
United  Kingdom  and  we  also  have 
branches  in  Rhodesia,  in  South  Africa, 
Australia,  New  Zealand  and  Gibraltar. 

I would  further  like  to  explain  that  we 
are  speaking  in  the  name  of  the  Council 
of  the  Institute;  the  members  of  the 
Council  are  the  elected  representatives  of 
the  36,000  Fellows,  and  all  of  them  are 
chairmen  or  directors  of  companies 
covering  a wide  cross  section  of  industry 
and  commerce.  Our  members  are  engaged 
in  diverse  industrial  and  commercial 
occupations,  and  their  personal  experi- 
ences and  particular  skills  are  as  varied 
as  their  companies’  activities.  We  sought 
the  views  of  all  our  members  in  the 
United  Kingdom  on  matters  of  direct 
importance  to  them,  and  while  careful 
note  was  taken  of  what  they  said  in 
reply  to  a questionnaire  which  we  sent 
them  and  which  was  based  on  that 
issued  by  your  Committee,  the  recom- 
mendations made  by  us  do  not  necessarily 
reflect  all  the  views  they  have  expressed. 
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The  Council,  in  making  its  recommenda- 
tions, is  mainly  concerned  with  the 
smooth,  honest  and  efficient  working 
from  the  practical  point  of  view  of 
private  industry  and  commerce.  I 
might  add  here  that  it  is  our  considered 
view  that  the  Companies  Act,  1948,  has 
in  the  main  worked  extremely  well, 
and  only  in  a few  respects  do  we  feel  that 
it  needs  amendment.  We  have 
endeavoured  to  cover  these  in  our 
memorandum  as  well  as  a number  of 
matters  where  we  feel  the  present  law 
might  be  improved. 

3637.  Thank  you.  We  have  all  read 

and  profited  by  your  memorandum.  It 
is  not  necessary  for  us  to  go  through 
it  with  you  paragraph  by  paragraph,  but 
we  will  ask  your  views  on  any  particular 
point  on  which  it  seems  to  us  you  might 
clarify  it  further. Yes,  Sir. 

3638.  I think  we  might  begin  with  your 

view  as  to  the  ultra  vires  doctrine  which 
is  heading  1(61  of  the  Committee's 
questionnaire.  Your  suggestion  for 
dealing  with  the  ultra  vires  rule  is  in 
effect  in  accordance  with  the  recommenda- 
tions of  She  Cohen  Committee? Yes. 

Sir. 

3639.  You  recommend  that  as  regards 
third  parties  a company  should  have  the 
same  powers  as  an  individual  notwith- 
standing anything  omitted  from  its 
memorandum  of  association,  and  accord- 
ingly as  regards  third  parties  the  ultra 
vires  doctrine  should  be  abolished; 
then  you  say  in  recommendation  (iv) 
under  this  heading:  “ notwithstanding 
the  abolition  of  the  ultra  vires  doctrine 
as  regards  third  parties  the  directors 
shaii  be  liable  to  the  company  for  any 
loss  caused  to  the  company  by  any 
act  or  thing  done  or  suffered  by  the 
company  not  within  the  objects  of  the 
memorandum  of  association  unless  the 
company  in  general  meeting  shall  have 
authorised  or  ratified  such  act  or  thing.". 
That  is  to  say  the  third  party  would  be 
entitled  to  assume  that  the  company- 
had  all  the  powers  of  a natural  person 
and  the  provisions  of  the  memorandum 
as  to  objects  would  merely  be  in  the 
nature  of  provisions  regulating  the  powers 
exercisable  by  the  directors.  That  is 

substantially  your  view? Mr.  Purse: 

That  is  correct.  Sir. 


3640.  What  would  happen  if  a director 

was  seeking  to  enter  into  a transaction 
with  a third  party  which  was  not  within 
the  objects  stated  in  the  memorandum 
and  the  company  became  aware  that  a 
director  was  doing  this — would  you  say 
that  the  company  should  be  entitled  to 
move  for  an  injunction  against  the  director 
before  an  agreement  had  been  con- 
cluded?  1 think  that  would  follow. 

Sir.  What  we  are  anxious  to  avoid  is  the 
situation  where  the  third  party  is  regarded 
as  being  put  on  inquiry  as  to  whether  this 
matter  is  intra  vires  (which  under  the 
amendment  we  propose  would  become  a 
matter  of  internal  organisation  in  the 
company)  before  concluding  the  trans- 
action. We  regard  it  as  right  that  his 
position  should  be  in  order  unless  he 
has  some  express  knowledge  that  the 
director  is,  in  fact,  exceeding  his  authority. 

3641.  What  would  you  call  express 
knowledge?  The  memorandum  of  asso- 
ciation as  the  law  stands  at  present  is 
a public  document;  everyone  has  know- 
ledge of  its  contents  theoretically  although 

nobody  does  in  practice. Under  the 

amendment  w e propose  the  memorandum 
would  no  longer  be  a public  document 
in  that  sense,  because  so  far  as  the  third 
party  was  concerned,  although  the  parti- 
cular transaction  was  not  authorised 
by  the  memorandum,  he  wmuld  not 
know  whether  in  fact  the  matter  had  been 
dealt  with  internally  by  appropriate 
resolution  in  general  meeting,  and  we 
regard  it  as  right  that  he  should  be 
entitled  to  assume  that  is  so  unless  he 
has  reason  to  believe  to  the  contrary. 

3642.  He  would  not  be  entitled  to  go 
on  and  conclude  a bargain  with  a director 
after  he  knew — if  he  did  ever  come  to 
know — that  it  was  beyond  the  director’s 

power? 1 should  say  not,  Sir.  We 

have  not  directed  particular  attention 
to  that,  but  it  would  seem  to  follow  he 
would  be  dealing  with  an  agent  whom 
he  knew  was  not  authorised  to  carry  out 
that  transaction. 

3643.  So  that  if  the  company  stepped 

in  before  there  was  a concluded  agree- 
ment and  perhaps  went  to  the  length  of 
starting  proceedings  to  restrain  the 
agreement  being  entered  into,  then  the 
third  party  would  lose  his  immunity, 
would  he? 1 would  say  so,  yes. 
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3644.  I see.  Then  you  say  in  your 

recommendation  (ii)  under  this  heading 
that  with  a view  to  shortening  the 
objects  clause  contained  in  the  company’s 
memorandum  of  association,  certain 
standard  subsidiary  objects  should  be  set 
out  in  a schedule  to  the  Act? Yes. 

3645.  You  would  not  want  that 
provision,  would  you,  if  your  view  as 
to  the  abolition  of  the  ultra  vires  rule 

were  adopted? 1 accept  it  would  not 

have  quite  so  much  importance,  but  we 
think  it  would  be  a convenience  as  being 
a set  of  objects  which  would  apply  as 
between  the  director  and  the  shareholders 
automatically  unless  they  were  expressly 
excluded. 

3646.  Then  what  I am  leading  up  to 
is  this.  Would  not  this  schedule  of 
subsidiary  objects  be  better  placed  in 
the  articles  of  association  rather  than 
in  the  Act  or  in  the  memorandum  of 

association? That  may  be  so.  Sir, 

but  just  as  one  has  a standard  form  of 
articles  of  association.  Table  A,  it  might 
be  a matter  of  convenience  to  have  a 
standard  form  of  ancillary  objects  which 
can  be  used  in  the  same  way. 

3647.  One  way  of  doing  it  would  be 

to  put  them  in  Table  A? Yes,  Sir. 

3648.  Then  you  say  in  one  part  of 
your  memorandum  that  there  ought  to 
be  the  maximum  freedom  to  alter  the 
objects,  and  in  another  that  the  objects 
should  be  alterable  without  restriction. 
Do  you  mean  by  that  that  the  specific 
cases  in  which  the  objects  can  be  altered 
under  section  5 should  be  done  away  with? 

The  object  of  our  recommendation, 

Sir,  was  that  the  present  rule  whereby 
you  can  alter  your  objects  for  certain 
specified  purposes  should  be  widened 
so  that  one  is  not  restricted  to  those 
specified  purposes. 

3649.  Then  the  company  would  simply 

be  given  power  under  your  revised 
section  5 to  alter  its  memorandum  with 
respect  to  its  objects  quite  generally, 
and  not  only  for  the  purposes  set  out 
in  section  5(1)? That  is  so,  Sir. 

Mr.  Read : We  are  not  recommending 
the  repeal  of  section  5(2). 

3650.  You  mean  the  right  of  a minority 

to  object? Yes. 


3651.  Has  it  occurred  to  you  to  con- 
sider the  effect  on  companies  incorpor- 
ated by  licence  of  the  Board  of  Trade 
without  the  word  “ limited  ” which  your 
recommendations  as  to  the  ultra  vires 

rule  might  have? Mr.  Purse:  We 

have  not  considered  that,  Sir. 

3652.  It  would  need  watching,  would 

it  not,  otherwise  a company  might  un- 
wittingly cease  to  qualify  for  the  exemp- 
tion and  perhaps  incur  pains  and  penalties 
— so  you  would  agree  that  would  be  a 
point? Yes,  Sir. 

3653.  Then  you  recommend  that  rights 
attaching  to  shares  and  specified  in  the 
company's  memorandum  of  association 
should  be  alterable  in  the  same  manner 
and  to  the  same  extent  as  if  such  rights 
were  specified  in  the  company’s  articles 
of  association.  That  is  your  view,  is  it? 
You  disregard  the  fact  that  the  rights  are 
attached  by  memorandum  and  make  them 
alterable  as  if  they  were  simply  attached 

by  the  articles  ? Yes,  Sir.  Our  thinking 

on  this  is  if — as  is  the  case,  I think,  in 
certain  old  companies,  but  I doubt 
whether  it  applies  very  much  in  com- 
panies formed  in  recent  years — the  rights 
are  attached  in  the  memorandum,  it  is 
very,  very  difficult  indeed  to  alter  those 
rights.  Indeed  it  might  be  said  that  that 
was  the  object  of  putting  them  into  the 
memorandum.  But  we  think  it  is  wrong 
that  these  rights  should  be  fixed  for  all 
time  in  this  manner  because  circum- 
stances change  and  it  is  imposing  too 
rigid  a capital  structure  on  any  company 
to  be  limited  in  this  way. 

3654.  The  point  against  it  is  the  one 
that  you  have  taken  yourself.  That  is  to 
say  that  the  rights  may  have  been  attached 
by  the  memorandum  in  order  to  make 
them  as  far  as  possible  unalterable.  What 

is  the  answer  to  that? 1 think  the  only 

answer  would  be  the  question  of  public 
policy. 

Mr.  Menzies:  If  you  wish  certain  rights 
to  be  unalterable  they  could  be  made 
class  rights.  You  would  have  a class 
meeting  of  those  particular  shareholders 
before  their  rights  were  altered  in  any 
way.  On  the  one  hand  they  could  be 
altered  by  special  resolution  if  they  were 
included  in  the  articles  of  association;  but 
if  you  wish  to  provide  that  they  cannot  be 
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altered  to  the  detriment  of  those  share- 
holders, they  could  be  made  class  rights. 

3655.  You  think  that  the  ordinary 
method  of  altering  class  rights  usually 
followed — the  method  whereby  if  a class’s 
rights  are  affected  it  has  to  approve  by 
specified  majority  at  a separate  meeting 
of  that  class — gives  sufficient  protection 
to  shareholders  in  the  situation  we  are 

discussing? As  a rule  articles  require 

a 75  per  cent,  majority  vote  at  a class 
meeting. 

3656.  Of  course  the  form  of  these 
memoranda  and  articles  is  capable  of 
infinite  variety.  I remember  seeing  a 
form  quite  often,  at  any  rate  of  an  old 
company,  under  which  the  rights  were 
attached  by  the  memorandum,  and  the 
memorandum  went  on  to  say  that  the 
rights  attached  to  these  shares  should  be 
alterable  in  the  manner  prescribed  by  the 
articles  of  association  registered  there- 
with and  not  otherwise;  so  that  one 
generally  got  a power  of  alteration  in  that 
way.  I do  not  at  the  moment  recollect 
seeing  a memorandum  with  special  rights 
attached  which  did  not  have  some  pro- 
vision for  alteration;  although  there  are 
such  cases  I do  not  believe  they  are  very 

common. 1 believe  they  exist  under 

old  memoranda  of  association. 

3657.  Yes.  The  tendency  has  been  to 

shorten  the  capital  clause  in  the  memo- 
randum, and  simply  say  the  capital  is  lx 
divided  into  y shares  of  so  much  each. 
That  is  the  modem  form? Yes,  Sir. 

365S.  So  this  legislation  would  really 
concern  a diminishing  number,  probably, 
of  shareholders? Yes. 

3659.  But  still  I think  we  have  your 

submission  on  that.  Then  there  is  heading 
5 (a)  as  to  the  need  for  prior  approval  by 
the  company  in  general  meeting  of  any 
fundamental  changes  in  a company's 
activities.  1 gather  your  view  about  that 
is  that  it  is  really  ruled  out  by  practical 
difficulties,  and  in  particular  difficulties  in 
defining  “ fundamental  ”.  And  your  prac- 
tical difficulties  include  cases  in  which 
there  has  been  a fundamental  change  but 
not  overnight,  a fundamental  change 
which  has  been  brought  about  over  a long 
period. Mr.  Read : Yes. 

3660.  Have  you  any  other  practical 
difficulties  which  you  would  like  to 


mention? Mr.  Purse:  I think  we  have 

no  other  points  than  those  you  have  just 
made. 

3661 . As  to  the  meaning  of  “ funda- 
mental ” I agree  that  there  may  be 
marginal  cases  in  which  it  is  difficult  to 
say  whether  the  alteration  is  fundamental 
or  not,  but  would  it  not  be  possible  as  a 
rule  in  the  vast  majority  of  cases  to  say 
of  a particular  alteration  either  it  is  or 

it  is  not  fundamental? 1 think  what 

would  happen  would  be  that  every  board 
of  directors  would  play  safe  if  there  was 
a rule  of  that  kind.  I think  one  would 
find  there  would  be  a tendency  to  go  to 
the  shareholders  on  every  change — to  err 
on  the  side  of  caution  which  would  be 
natural — and  therefore  the  development 
of  business  in  the  way  that  it  ought  to 
develop  might  be  delayed  and  hampered 
by  the  necessity  of  constantly  calling 
general  meetings. 

3662.  I see.  But  of  course  fundamental 

changes  are  not  likely  to  happen  so  very 
often,  are  they? No,  Sir,  that  is  true. 

3663.  You  may  exchange  your  rubber 
plantation  for  a hotel  once,  but  you  are 
not  likely  to  do  it  over  and  over  again  in 

the  course  of  a year,  are  you? No, 

Sir.  Of  course  we  regard  it  as  we  say  here 
as  extremely  important  that  no  fundamen- 
tal change  should  take  place  without  the 
consent  of  the  shareholders.  The  point 
we  make  concerns  the  practical  effect  and 
the  definition  of  a legal  rule  to  that  effect. 

3664.  You  suggest  furthermore  a 
strengthened  form  of  directors’  annual 
report  under  section  157,  and  you  say  that 
matters  such  as  this  should  be  stated  at 
the  latest  to  the  shareholders  in  the  next 
directors’  annual  report — that  is  your 

view? Yes,  unless  of  course  there  was 

a really  substantial  reason  why  that  should 
not  be  done. 

3665.  Yes,  the  proviso  in  your  memo- 

randum, is:  “ unless  such  disclosure  would 
in  the  directors’  opinion  be  harmful  to 
the  company’s  interests  ” — which  would 
give  the  directors  a let-out  in  some  circum- 
stances.  Yes,  Sir. 

3666.  Section  157  postulates  a report 
with  a similar  saving  provision,  and  has 
been  criticised  on  the  ground  that  the 
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inclusion  of  a saving  provision  which 
operates  at  the  discretion  of  the  directors 
deprives  a report  on  such  matters  of  most 

of  its  force. 1 know  that  has  been 

suggested,  Sir,  but  I doubt  whether  a 
board  of  directors  would  in  fact  suppress 
this  information  unless  there  were  very 
good  reasons  for  doing  so.  One  has  to 
balance  here  the  relative  interests  of  the 
business  and  the  desirability  of  making 
the  fullest  disclosure  possible — which  is 
not  always  easy,  of  course. 

3667.  And  in  your  view  most  directors 

would  be  anxious  to  disclose  the  informa- 
tion unless  there  were  very  good  reasons 
to  the  contrary.  The  man  who  wanted  to 
hide  something  when  it  ought  to  be  dis- 
closed would  be  a comparative  rarity,  is 
that  right? Yes,  Sir. 

3668.  Then  passing  to  the  next  heading 

5 (b),  the  exercise  of  powers  of  a company 
by  directors  in  regard  to  the  disposal  of 
the  company’s  undertaking  and  assets. 
In  that  case  as  I understand  your  memo- 
randum you  think  there  should  be  prior 
approval  by  the  company  in  general 
meeting? Yes,  Sir. 

3669.  Why  do  you  say  so  in  that  case 
and  not  in  the  case  of  a fundamental 

change  in  the  company’s  activities? 

The  practical  objections  to  it  do  not  arise 
here  in  our  view  to  the  same  extent  as 
they  do  in  the  latter  case.  This  is  some- 
thing which  could  be  provided  for  and, 
incidentally,  is  provided  for  in  the  South 
African  Companies  Act,  and  in  the  form 
that  we  propose  it  we  believe  it  would  be 
workable  and  a desirable  amendment  to 
make. 

3670.  And  you  recommend  “ that  the 
Companies  Act,  1948,  be  amended  so  as 
to  provide  that,  notwithstanding  anything 
contained  in  a company's  articles  of 
association,  the  directors  shall  not  have 
power  to  dispose  of  the  whole  or  substan- 
tially the  whole  (say  75  per  cent.)  of  the 
company’s  undertaking  or  assets,  except 
to  the  company’s  subsidiary  or  holding 
company  or  another  subsidiary  of  the 
company’s  holding  company,  without  the 
consent  of  the  shareholders  in  general 
meeting.”.  You  think  that  that  would 
work  satisfactorily  without  giving  rise  to 
too  much  doubt  as  to  the  proportion, 
which  indeed  you  prescribe,  where  it  is  less 


than  the  whole? We  give  75  per  cent. 

as  an  example  to  show  that  we  think  it 
should  be  quantified  in  some  way  so  as  to 
import  that  element  of  certainty  into  the 
circumstances  in  which  approval  must  be 
obtained. 

3671.  Supposing  a company’s  sole  asset 
consisted  of  a very  large  property,  and  it 
was  its  practice  periodically  to  sell 
properties  it  owned  and  invest  in  others. 
You  would  have  to  rule  out  a transaction 
of  that  sort  from  your  requirement  for 
prior  consent  even  though  it  embraced 
practically  the  whole  of  the  company's 

assets? We  have  not  considered  that, 

but  it  would  seem  right  to  make  an 
exception  in  such  cases. 

Mr.  Fleming:  I wonder,  Sir,  whether 
that  would  follow  ? It  could  be  said  that 
the  undertaking  of  a company  of  that  sort 
was  the  business  of  buying  and  selling 
these  assets . It  is  not  as  if  the  shareholders 
assumed  they  were  going  to  hold  the 
assets  for  ever:  there  is  a slight  distinction. 
The  undertaking  or  assets  of  a company 
of  the  sort  you  mentioned  would  be  the 
business  of  buying  and  selling  such  assets, 
so  that  really  to  qualify  for  our  proposed 
requirement  it  would  mean  they  were 
going  to  give  up  the  whole  of  their  good- 
will and  connections. 

3672.  One  always  speaks  of  a com- 

pany’s undertaking,  but  when  I have  sat 
down  and  tried  to  define  it  in  words  I 
have  always  found  it  very  difficult.  Still, 
that  is  your  suggestion  which  you  put 
forward  as  providing  a workable  formula, 
with  of  course  any  modification  which 
might  seem  necessary  on  further  investi- 
gation.  Yes. 

3673.  Then  the  next  one  is  heading  5 (c) 
concerning  the  issue  of  shares  by  directors, 
and  you  express  the  view  that  any  new 
issue  of  shares  should  be  offered  in  the 
first  instance  to  the  members  pro  rata. 
That  is  the  general  proposition.  Would 
you  confine  it  to  additional  shares  created 
by  resolution  for  increase  of  capital,  or 
would  you  include  shares  forming  part 
of  the  original  authorised  capital  with 
which  the  company  was  incorporated? 
1 think  we  had  both  in  mind,  Sir. 

3674.  I would  have  thought  that  was 
what  you  wished,  but  I would  like  to  raise 
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this  point.  Would  it  not  be  very  difficult 
to  find  in  the  very  early  history  of  some 
companies  the  moment  at  which  one 
could  begin  offering  the  shares,  to  be 

issued  for  cash,  to  the  members? Mr. 

Menzies:  I think.  Sir,  if  you  have  a very 
few  members  when  you  commence  the 
company  and  you  have  only  part  of  your 
share  capital  issued  and  you  wanted  to 
issue  some  share  capital  elsewhere,  you 
would  go  to  those  original  shareholders 
or  the  shareholders  at  the  time  and  seek 
their  approval  in  general  meeting. 

3675.  I was  thinking,  you  see,  that  in 

all  cases  you  start  off  with  seven  or  more 
individuals. Yes. 

3676.  It  cannot  be  intended  that  large 
blocks  of  share  capital  w'ould  be  unloaded 
on  those  individuals,  can  it  ? Should  not 
one  fix  some  point,  the  statutory  meeting 
or  some  other  point  in  time,  from  which 
such  a provision  should  begin  to  operate? 

I think  there  the  position  would  be 

that  the  seven  original  subscribers  would 
pass  a resolution  giving  the  directors 
authority  to  issue  further  share  capital  to 
others;  they  would  give  express  authority 
to  the  directors  to  issue  in  a specified 
period  a further  amount  of  the  company’s 
authorised  share  capital. 

3677.  Then  you  would  intend  your  pro 

rata  rule  to  apply  to  all  issues  of  shares 
for  cash  beginning  with,  I suppose,  any 
shares  representing  a surplus  to  the  shares 
required  for  issue  on  the  original  forma- 
tion of  the  company? Yes. 

3678.  And  then  any  shares  subsequently 
created  would  also  be  subject  to  the  pro 

rata  rule? If  they  exceeded  20  per 

cent,  of  the  capital. 

3679.  Then  you  would  have,  I suppose, 
assuming  for  the  sake  of  argument  that 
the  majority  of  directors  are  rascals,  to 
put  something  in  to  prevent  the  issue  of 
shares  in  driblets  so  that  they  never 
reached  the  20  per  cent,  as  regards  any 

one  transaction? The  directors  have 

to  issue  shares  in  the  best  interests  of  the 
company,  and  if  they  were  issuing  them 
to  themselves — and  I am  not  suggesting 
that  they  would — merely  to  gain  control 
I would  have  thought  that  was  perhaps 
not  in  the  interests  of  the  company. 

3680.  I was  not  suggesting  that  they 
would  issue  them  to  themselves;  I was 


suggesting  they  might  issue  shares  amount- 
ing to  10  per  cent,  or  15  per  cent,  on  one 
day  and  then  issue  a further  amount 
another  day  so  that  neither  parcel  of 
shares  reached  the  required  minimum 
for  bringing  into  operation  the  pro  rata 

rule. 1 think  that  could  be  avoided, 

Sir,  by  placing  a time  limit  on  it. 

3681.  You  might  extend  your  rule 

expressly  to  cover  a series  of  transactions, 
the  total  of  which  would  cause  the  20 
per  cent,  to  be  exceeded — something  of 
that  sort? Yes. 

3682.  Then  there  is  this  difficulty  that 
has  been  raised  on  this  question  of 
pro  rata  issue  to  members:  that  it  is 
common  practice  when  an  increase  of 
capital  is  authorised  for  power  to  be 
given  to  the  directors  to  deal  with  the 
shares  as  they  think  fit.  There  is  almost 
invariably  such  a power  in  respect  of  the 
initial  capital.  What  would  you  say  about 
that?  Supposing  there  has  been  a meeting 
at  which  the  shareholders  have  agreed 
that  the  unissued  shares  of  the  company 
or  some  of  them  shall  be  at  the  disposal 
of  the  directors,  would  you  regard  that  as 
ousting  the  pro  rata  rule  once  and  for  all, 
or  would  you  give  the  shareholders  a 
further  opportunity  of  considering  the 

matter  in  general  meeting? 1 think 

the  shareholders  are  the  owners  of  the 
business  and  if  they  trust  their  board 
and  grant  that  authority  to  the  board  they 
do  so  with  their  eyes  open. 

3683.  Having  done  it  they  cannot 

afterwards  complain? We  feel  that 

is  the  position,  or  should  be  the  position. 

3684.  One  must  reach  a point  where 
even  a shareholder  is  bound  by  his  own 

actions? 1 think  so.  There  is  a present 

tendency  on  increases  of  authorised 
share  capital  which  would  normally  be 
at  the  disposal  of  the  directors,  for  them 
to  indicate  to  their  shareholders  that  they 
will  not  issue  that  capital  so  as  to  affect 
the  control  of  the  company  without 
prior  reference  to  the  shareholders. 

3685.  Yes,  I see.  I think  you  have 
really  answered  this,  but  is  it  definitely 
your  view  that  this  pro  rata  rule  as  we 
have  been  calling  it  should  be  imposed 
by  the  Act,  or  do  you  put  it  as  a proper 
rule  which  the  directors  should  follow 
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and  which  ought  to  be  included  in  any 

well  drawn  set  of  articles? Mr. 

Fleming:  What  we  were  concerned  with 
was  to  see  that  that  sort  of  procedure, 
which  we  consider  to  be  the  proper 
procedure,  was  generally  carried  out, 
whether  it  was  compulsorily  put  in  articles 
or  in  the  Companies  Act  does  not  seem 
to  me  to  make  much  difference. 

3686.  Except  of  course  that  you  can 
alter  your  articles  and  you  cannot  alter 

the  Act? Mr.  Menzies : The  purpose 

perhaps  would  be  defeated  if  it  was  made 
optional  for  inclusion  in  the  articles 
because  the  present  position  would  still 
obtain,  and  it  would  be  omitted  from 
articles  of  association. 

3687.  You  can  alter  your  articles,  of 

course. And,  therefore,  we  feel  it 

should  have  statutory  effect. 

Mr.  Read:  You  can  only  alter  your 
articles  in  general  meeting,  of  course. 

3688.  I think  some  effect  might  be 
achieved,  perhaps  a cumulative  effect, 
by  including  provisions  of  this  sort  in 
Table  A.  If  you  did  that  and  had  pro- 
visions in  the  Act  to  the  effect  that 
these  particular  provisions  were  to  be 
included  in  the  registered  articles,  and 
remain  in  the  articles  unless  the  com- 
pany by  special  resolution  otherwise 
provided,  you  might  possibly  reach  a 

kind  of  half-way  house. Mr.  Menzies: 

It  would  have  moral  persuasion,  but 
there  are  very  few  public  quoted  companies 
— in  fact  none  perhaps — which  merely 
adopt  Table  A as  their  articles  of 
association. 

3689.  There  are  not,  I entirely  agree, 
but  you  would  have  to  include  articles 
about  these  matters — perhaps  funda- 
mental changes  in  activities,  disposal 
of  the  undertaking  and  assets  and  pro 
rata  issue  of  shares  for  cash — in  Table  A 
in  the  case  of  a company  registered  with 
Table  A,  and  you  would  qualify  its 
power  of  altering  its  articles  by  saying 
it  could  not  alter  these  particular  articles 
except  by  special  resolution,  and  that  this 
special  resolution  could  not  be  proposed 
for  some  time — say  in  the  case  of  a public 
company  before  the  date  of  the  statutory 
meeting  or  something  of  that  sort.  Where 
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a company  did  not  adopt  Table  A or 
adopted  it  with  modifications,  one  could 
have  a similar  provision  in  the  Act 
that  any  articles  should  include  these 
particular  articles,  and  the  company 
would  have  a similar  power  of  repealing 
those  articles  by  special  resolution,  but 
again  a date  would  have  to  be  fixed. — — 
Mr.  Read:  And  that  would  be  in  the  Act? 

3690.  That  would  be  in  the  Act.  It 
sounds  a little  complicated,  but  it  did 
occur  to  me  that  some  method  of  that 
sort  might  be  adopted,  so  that  existing 
companies’  articles  should  be  deemed  to 
contain  these  provisions  unless  and  until 
they  excluded  them  by  special  resolution; 
which  they  could  do  at  their  next  annual 

general  meeting. If  I may  say  so,  I 

think  that  would  be  a very  good  solution. 

3691.  It  looks  as  if  it  might  have 
possibilities;  I would  not  put  it  any 
higher  than  that.  The  next  point  is  section 
195,  which  is  the  register  of  the  directors’ 
share  dealings.  As  to  that  it  has  been 
suggested  that  a summary  of  each 
director’s  dealings  during  a given  year 
should  be  included  with  and  form  part 
of  the  directors’  annual  report  to  the 
shareholders.  The  effect  of  that  would 
be  that  each  shareholder  would  have  sent 
to  him  a summary  of  the  directors’ 
purchases  and  sales  of  shares  and  the 
financial  result  to  them  one  way  or 
another.  That  has  been  suggested;  I 
just  want  to  know  whether  you  think  it 

is  a reasonable  suggestion  or  not. 

Mr.  Purse:  We  have  proposed  that  the 
register  of  directors’  shareholdings  should 
be  open  to  shareholders  at  all  times  and 
we  would  have  thought  that  that  would 
meet  the  point  behind  the  suggestion 
you  have  just  put  to  us.  Turning  to  your 
suggestion,  although  we  in  our  Committee 
have  not  considered  it,  it  would  seem  in 
line  with  our  own  proposals.  It  is  a 
different  way  of  giving  publicity  to  some- 
thing which  we  see  no  particular 
objection  to. 

3692.  Of  course  it  would  be  one  more 
bit  of  paper  for  the  secretary  to  see  about, 

to  get  printed  and  published. Mr. 

Fleming:  We  have  not  devoted  our 

attention  to  this  particular  point  and 
you  can  only  get  an  impromptu  personal 


Digitisation  Unit 


[i Continued 


13 th  January , 1961]  mr.  Alfred  read,  mr.  p.  l.  Fleming, 

MR.  J.  GODFREY,  MR.  A.  E.  S.  MENZIES  AND  MR.  A.  T.  PURSE 


reaction  in  the  circumstances.  I think 
it  is  impracticable,  and  rather  allied  to 
these  presumption  of  guilt  clauses  which 
the  Institute  of  Directors  has  been  fight- 
ing in  a great  many  cases — the  implication 
is  that  directors  are  fooling  about  with 
the  shares  unless  they  can  prove  the 
contrary. 

3693.  You  think  if  the  register  is  kept 

open  all  the  year  round  like  the  register 
of  members,  that  should  give  enquiring 
shareholders  all  the  information  they 
can  reasonably  expect? Certainly. 

3694.  Yes,  I see.  Then  I think  the 
next  one — again  I think  it  is  something 
that  you  have  not  dealt  with — concerns 
section  185  which  is  the  provision  as  to 
the  age  limit  of  directors.  I would  just 
like  your  general  view — and  if  you  do 
not  like  to  answer  it  off-hand  say  so — 
whether  the  provisions  about  that  in  the 
Act  are  effective,  and  whether  you  think 

they  could  be  improved. Mr.  Read: 

We  have  not  really  considered  that  point. 
Sir. 

3695.  Perhaps  it  is  not  fair  to  ask  you 

about  it. Some  companies  contract 

out,  but  quite  a number  of  companies 
follow  the  provisions. 

3696.  I think  the  suggestion  is  that  by 
following  a rather  complicated  drill 
regularly  year  by  year,  this  question  of 
retirement  over  the  age  limit  is  simply  got 
over  with  no  particular  advantage  to 

anyone. Not  in  any  company  of 

which  I am  a director — that  is  not  so. 

3697.  Very  well,  then  we  had  better 
pass  from  that,  I think.  Then  you  deal 
with  voteless  shares  which  is  heading  7 
of  the  Committee’s  questionnaire,  and 
your  view  is  that  such  shares  should  not 
be  prohibited  by  law,  but  should  be 
clearly  designated  as  such — that  is  to 
say  designated  as  shares  which  do  not 
carry  any  votes,  and  you  further  suggest 
that  the  holders  of  such  shares  should  be 
entitled  to  speak  at  general  meetings,  and 
broadly  that  the  rights  attaching  to  such 
shares  should  not  be  alterable  in  any 
circumstances  without  the  consent  of  the 
majority  of  the  holders.  Those  I think 
are,  put  very  shortly,  your  suggestions. 
What  would  you  say  to  this  further 


suggestion  which  has  been  made  by  some 
witnesses?  It  is  that  holders  of  voteless 
shares  should  be  given  by  statute  voting 
rights  in  certain  circumstances,  for 
example,  winding  up,  change  of  objects, 
failure  to  pay  dividends  over  a period: 
that  is  to  say  they  would  be  given  mutatis 
mutandis  the  rights  of  voting  often  given 
to  preference  shareholders  who  are  not 
generally  eligible  to  vote.  Do  you  think 

that  would  be  reasonable? 1 am 

doubtful  whether  voteless  ordinary  share- 
holders should  be  given  a right  to  vote 
on  failure  to  pay  a dividend. 

3698.  I agree  that  the  analogy  of 
failure  to  pay  dividend  for  three  years 
or  whatever  it  may  be  in  the  case  of  a 
preference  share  hardly  applies  to  a vote- 
less ordinary  share.  I suppose  it  might 
be  said  because  they  are  not  entitled  to 
dividend  at  any  fixed  rate,  the  inclusion 
of  that  might  require  reconsideration. 
But  it  is  a general  idea  to  the  effect  that 
it  might  not  really  give  the  voting  share- 
holders any  cause  of  complaint  if  the 
voteless  ones  were  given  votes  in  strictly 
limited  cases.  Whether  that  is  feasible 
or  not  I do  not  know,  but  the  suggestion 
has  been  made  and  I would  value  your 
view  on  it.  If  you  think  it  is  a bad 
suggestion  tell  us  so.  We  do  not  hold 

any  brief  for  it. Mr.  Purse : It  is 

difficult  to  conceive  of  circumstances 
when  this  would  be  of  value,  because  the 
cases  in  which  a shareholder  exercises  his 
vote  are  in  any  case  limited  to  some 
extent — e.g.,  on  a special  resolution, 
a resolution  for  winding  up  and  a reso- 
lution on  the  election  of  a director, 
etc.  To  give  voteless  shares  votes  in  the 
circumstances  you  outline  would  seem 
very  near  to  giving  them  general  voting 
rights  apart  from  certain  special  cases. 
That  is  the  difficulty  as  I see  it. 

3699.  It  would  come  too  close  to 
enfranchisement,  which  of  course  would 
depart  from  the  bargain  made  by  the 
voting  shareholders  that  they  alone  should 

be  entitled  to  vote? That  would  seem 

so. 

3700.  Then  there  is  heading  8,  protec- 
tion of  minorities.  Many  witnesses  have 
made  the  same  suggestion  as  you  have  that 
the  test  of  winding  up  under  the  just  and 
equitable  rule  should  be  dropped  from 
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section  210.  What  would  be  your  view 
of  this  further  suggestion  that  there  might 
be  included  in  the  section,  by  way  of 
illustration  only,  instances  of  conduct  to 
be  regarded  as  oppressive,  such  as  the 
taking  of  excessive  remuneration  and 
failing  to  distribute  a reasonable  part  of 
the  profits  of  the  company  by  way  of 

dividend? Mr.  Menzies : We  think, 

Sir,  that  if  you  leave  it  in  general  terms 
for  a decision  of  the  Court  as  to  whether 
or  not  there  is  oppression  it  would  be 
more  satisfactory.  It  is  not  easy  to  define 
excessive  remuneration  because  it  must 
depend  on  the  circumstances  of  each  case, 
and  one  would  then  have  to  attach 
definitions  to  the  examples  which  were 
given.  Whereas  a wide  discretion  of  the 
Court,  we  feel,  to  apply  in  varying  circum- 
stances would  be  more  satisfactory. 

3701.  Would  it  be  satisfactory,  because 
it  does  impose  a very  heavy  burden  on 
the  Court?  So  often  these  statutory 
provisions  come  down  to  saying  that 
the  Court  has  to  do  whatever  is  reason- 
able and  so  forth;  the  thing  is  put  to 
them  with  no  further  guidance  than  that. 
I entirely  agree  that  this  is  a section 
which  should  be  kept  as  general  as 
possible,  but  it  has  been  suggested  that 
these  specific  instances  might  give  the 
Court  a line  without  restricting  its  general 
power.  I gather  you  are  not  much 

impressed  by  this  suggestion? We 

would  prefer,  Sir,  to  leave  it  in  wide  terms, 
not  in  any  way  restricting  the  powers  of 
the  Court. 

3702.  You  are  content  with  the  section, 

are  you,  the  just  and  equitable  condition 
being  omitted? Yes,  Sir,  we  are. 

3703.  Passing  to  another  aspect  of 

section  210,  we  have  been  told  that  one 
of  the  main  difficulties  facing  a minority 
shareholder  who  thinks  he  is  being 
oppressed  is  that  he  cannot  obtain  the 
information  needed  to  make  out  a prima 
facie  case  for  inspection  or  for  a petition 
under  section  210.  I take  it  that  there 
would  be  serious  objections  to  allowing 
a minority  any  automatic  right  of  access 
to  the  books  of  the  company  in  order  to 
make  out  a case  against  the  directors  or 
fellow  shareholders?  I take  it  you  would 
agree  that  that  would  be  a very  serious 
step  ? Mr.  Read : Very  serious. 
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3704.  Then  what  w'ould  you  say  to  a 
suggested  enlargement  of  the  provisions 
as  regards  Board  of  Trade  inspections  to 
enable  the  Board  of  Trade  to  make  a 

private  investigation? 1 think  we  do 

suggest  that,  do  we  not?  We  do  make  a 
suggestion  as  regards  the  Board  of  Trade 
exercising  greater  powers,  but  it  is  in  a 
different  connection.  But  I do  not  see 
why  it  should  not  be  applied  to  this  section. 

3705.  I think  the  trouble  is  at  the 
moment  as  the  law  now  stands  the  Board 
of  Trade  is  unable,  or  feels  itself  unable, 
to  proceed  to  appoint  an  inspector  who 
could  examine  books  unless  a prima  facie 
case  has  been  made  out.  I think  that  is  the 
view  they  take  of  the  matter,  and  the 
complaint  against  that  is  that  it  means 
that  the  inspection  machinery  works  so 
slowly  and  is  so  cumbersome  to  get  into 
action,  so  to  speak,  that  really  something 

more  expeditious  is  required. Mr. 

Menzies : The  Board  of  Trade  already 
have  powers  under  section  165  and  we  did 
discuss  this  together  as  a committee,  and 
our  feeling  was  that  the  Board  of  Trade 
should  exercise  those  powers  more  freely, 
and  that  if  they  do  not  have  the  staff  or 
facilities  to  do  so,  then  steps  should  be 
taken  to  assist  them — perhaps  by  greater 
employment  of  outside  professional  people 
to  make  an  investigation. 

Mr.  Read : I might  tell  you,  Sir,  that  one 
of  the  members  of  our  committee  is  a 
former  head  of  the  particular  department 
of  the  Board  of  Trade  which  deals  with 
companies.  He  has  been  a very  useful 
member  of  our  committee — naturally  he 
did  not  feel  he  could  come  here  today — but 
we  have  been  very  largely  guided  by  his 
great  experience,  particularly  in  regard  to 
the  1948  Act. 

3706.  I think  the  objections  to  the 

Board  of  Trade  inspection  procedure  are 
twofold.  In  the  first  place  they  work  too 
slowly,  and  in  the  second  place  inspections 
involve  a certain  amount  of  publicity,  and 
it  cannot  do  a company  any  good  that  it 
should  become  known  that  it  is  being 
inspected,  so  that  one  wants  to  get  speed 
and  absence  of  publicity. If  that  com- 

pany is  behaving  oppressively.  Sir,  there 
is  no  reason  why  there  should  not  be 
publicity. 

3707.  Yes,  but  the  company  is  saying 
it  is  not  being  oppressive,  while  the 
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minority  shareholders  are  asserting  that 

it  is. The  Board  of  Trade  could  decide 

that. 

3708.  But  not  until  they  have  heard 

both  sides,  you  see,  that  is  British  justice; 
that  is  the  difficulty.  It  may  be  rather 
unfair  to  take  you  out  of  what  you  have 
actually  dealt  with  in  your  memorandum, 
but  one  does  not  often  get  the  opportunity 
of  conferring  with  an  institute  representing 
so  many  directors,  and  it  is  a valuable 
opportunity  which  I feel  should  not  be 
wasted. 1 quite  appreciate  that.  Sir. 

3709.  Then  we  have  had  another  sug- 
gestion that  it  might  be  possible  to  provide 
that  any  application  to  the  Court  under 
section  210,  in  its  early  stages  at  all  events, 
should  be  heard  in  camera,  and  the 
complaining  party  should  then  be  allowed 
to  produce  his  evidence  which  would  be 
by  affidavit  I take  it,  and  then  provide — 
unless  indeed  the  rules  provide  for  it 
already — that  if  in  the  opinion  of  the 
Court  the  applicant  had  made  out  a case 
for  investigation — that  would  not  neces- 
sarily amount  to  a prima  facie  case  against 
the  company — then  the  Court  could  make 
an  order  for  investigation  of  the  books. 

Mr.  Menzies:  The  Board  of  Trade 

would  not  be  a party  to  that? 

3710.  The  Board  of  Trade  would  not 
be  a party  to  that.  It  is  not  necessary 

under  section  210  that  it  should  be. 

It  would  merely  be  proceedings  between 
the  company  or  its  directors  and  the 
oppressed  minority? 

3711.  Yes. And  it  would  perhaps 

be  a fishing  action. 

3712.  The  Judge  would  have  to  make 
up  his  mind  whether  it  was  a genuine 
case  calling  for  investigation  or  whether 
it  was  a fishing  expedition.  I do  not 
think  the  complainant  could  expect  to 
succeed  every  time,  but  I should  have 
thought  he  might  succeed  under  procedure 
of  that  sort  although  at  the  moment  he 
could  not  make  out  what  amounted 
strictly  to  a prima  facie  case.  That  is 
just  a suggestion,  there  may  be  nothing 

in  it. It  does  seem  a satisfactory  one. 

Sir.  But  there  is  the  problem  that  share- 
holders might  then  invoke  section  210 
against  directors  and  the  company  too 
frequently. 


3713.  Yes,  if  it  is  too  easy  they  will 

all  be  wanting  to. Yes,  and  a 

disgruntled  shareholder  might  exercise 
considerable  influence  at  annual  general 
meetings  if  he  threatened  the  board  to 
commence  proceedings  under  section  210; 
we  feel  a director  should  not  be  subjected 
to  threatening  influences  of  that  nature 
in  dealing  with  the  business  of  the 
company. 

Chairman : The  costs  would  to  some 
extent  act  as  a deterrent,  unless  indeed 
you  could  get  legal  aid  for  proceedings 
like  this — I do  not  know.  Then  the  next 
point  I have  is  the  question  of  multi- 
plicity of  directorships  held  by  the  same 
person.  That  is  heading  13.  We  have  had 
some  quite  convincing  answers  about 
that,  how  in  the  modem  business  world 
it  is  very  often  necessary  and  desirable 
that  a man  should  be  a director  of  many 
concerns,  but  arising  out  of  that  there  is 
the  point  that  a director  may  often  find 
himself  in  two  camps.  For  instance, 
supposing  he  is  a director  of  a company 
which  owns  properties  and  he  is  also  a 
director  of  a company  which  wants  to 
rent  those  properties.  The  question 
may  arise  what  is  a proper  rent,  and  what 
I would  like  to  know  is  whether  the 
Institute  of  Directors  ever  gets  requests 
for  advice  in  circumstances  of  that  sort. 
For  example,  the  director  who  found 
himself  in  two  camps  might  ask  you 
whether  you  thought  the  rent  should  be 
fixed  by  an  independent  valuer  and 
whether  your  Chairman  or  President 
would  be  kind  enough  to  appoint  one  to 
decide  the  question.  This  type  of  point, 
I think,  particularly  interests  Mrs.  Naylor, 
so  I will  ask  her  to  put  any  questions  she 
has  about  this  kind  of  situation. 

3714.  Mrs.  Naylor : My  interest  really 
falls  into  two  parts,  Mr.  Read.  One  is 
to  what  extent  the  Institute  acts  as  an 
adviser  in  the  same  way  as  perhaps  the 
President  of  the  Institute  of  Chartered 
Accountants  is  prepared  to  advise 
accountants  who  have  difficulties  or 

problems  to  solve. Mr.  Read : We 

would  if  asked. 

3715.  Do  you  think  it  would  happen 

frequently? Mr.  Menzies'.  I under- 

stand from  the  Secretary  that  problems 
like  this  do  arise,  not  so  much  referring 
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matters  to  the  Institute  as  arbitrators. 
But  members  seek  advice  very  often  on 
their  colleagues’  or  other  directors’ 
remuneration — directors  on  the  boards  of 
several  companies  in  a group — and  they 
do  seek  the  views  of  the  Institute  on 
many  occasions  as  to  what  the  Institute 
consider  to  be  fair — what  view  the 
Institute  would  take  on  a particular 
matter.  The  Institute  has  a fund  of 
experience  in  similar  cases  and  is  able  to 
help  members  in  that  way.  But  they  do 
not  actually  act  as  arbitrators,  which  I 
think  was  the  point  you  were  mentioning. 

3716.  No,  I was  enquiring  rather 

whether  professional  advice  on  problems 
would  be  forthcoming.  Do  you  regard 
yourselves  as  a professional,  or  quasi- 
professional, body? Mr.  Fleming'.  We 

certainly  regard  it  as  our  duty  to  give 
advice  if  asked  for  it. 

Mr.  Menzies : There  is  considerable 
correspondence,  I understand,  between 
the  Institute  and  its  members  on  their 
problems,  and  I believe  the  Institute  does 
help  the  members  to  a substantial  extent. 
If  necessary  they  are  referred  to  a 
professional  firm,  such  as  accountants  or 
solicitors. 

3717.  I am  also  interested  in  practical 
examples  of  problems  that  must  arise. 
For  example,  where  there  is  a manage- 
ment company  of  which  the  directors  are 
the  same  as  those  of  the  operating 
company  with  which  it  has  a management 
contract,  do  you  think  that  that  is 
invariably  a satisfactory  arrangement? 
Do  you  think  that  in  such  cases  the  share- 
holders should  not  perhaps  be  more  fully 
informed  of  the  nature  of  the  remunera- 
tion of  the  management  company? 
One  gets  examples,  I think,  in  three 
main  fields — shipping  companies,  planta- 
tion companies  and  also  in  the  theatre 

world. Mr.  Read : I have  come 

across  it  in  the  case  of  shipping  com- 
panies, but  I have  had  no  experience  of 
the  theatrical  world. 

3718.  Do  you  think  the  law  should  be 
changed?  That  is  really  the  burden  of 

my  question. Mr.  Menzies : In  regard 

to  disclosure  in  the  accounts  ? 

3719.  Yes,  in  the  annual  report  or 
accounts? — : — Mr.  Godfrey : Although  I 
have  been  in  practice  as  an  accountant 


for  a long  time  I have  not  come  across 
these  things — my  work  is  in  other 
directions — but  I would  think  there  is 
probably  a case  for  greater  disclosure. 

3720.  Mr.  Lawson : Could  disclosure 
be  in  the  register  of  directors’  share- 
holdings, something  of  that  sort,  rather 
than  in  the  annual  accounts?  You  could 

possibly  give  more  detail  in  that. Mr. 

Read:  You  get  in  the  register  of  share- 
holdings particulars  of  the  shares  a 
director  holds  in  the  operating  company 
and  of  sales  of  those  shares.  If  he  happens 
to  be  a member  of  the  management 
company,  too,  presumably  those  should 
be  included.  His  remuneration  is 
disclosed  in  the  aggregate. 

3721.  The  director  would  have  to  dis- 
close his  interest  to  the  board,  would  he 
not?  I wonder  whether  it  would  be 
practical  for  the  minutes  of  those  board 
meetings,  or  some  summary  of  them  to  be 
recorded  in  the  register  of  directors’ 
holdings,  which  is  available  to  share- 
holders? Would  that  meet  the  situation 
better  than  putting  too  much  in  the 

annual  accounts  ? 1 do  not  think 

you  want  to  clutter  the  annual  accounts 
too  much. 

3722.  Mrs.  Naylor : Under  the  Invest- 
ment Company  Act  in  the  United  States 
I believe  that  such  information  as  the 
fees  paid,  and  presumably  other  forms  of 
remuneration,  by  an  operating  company 
to  any  concern  which  gives  advice  or 
other  services  has  to  be  disclosed  in  the 
accounts  of  the  operating  company. 
That  particularly  relates  to  investment 
trusts.  Do  you  think  that  a similar 
obligation  might  apply  to  ordinary 
industrial  companies  in  this  country? 

Mr.  Purse:  I am  just  wondering 

how  far  it  is  not  already  covered  by  the 
obligation  to  disclose  directors’  remunera- 
tion in  relation  to  the  management  of  the 
company  from  whatever  source  that 
remuneration  may  come? 

3723.  But  if  it  comes  through  share- 
holdings in  a management  company  with 
which  the  operating  company  has  a 
management  contract,  would  there  not 

be  difficulties? Mr.  Menzies : You 

are  asking  for  personal  views?  I would 
have  thought  any  dividends  a director 
received  were  his  own  private  affair. 
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3724.  Even  though  the  dividends  had 
been  earned  as  a result  of  a management 
contract  with  a company  of  which  he  was  a 

director? We  assume  that  the  director 

would  be  acting  properly  in  being  a share- 
holder of  the  management  company. 

3725.  If  we  assumed  that  we  need  not 

have  a Companies  Act  at  all. What 

in  effect  you  are  saying  is  that  you  suspect 
that  directors  could  without  disclosure 
obtain  remuneration  in  the  guise  of  a 
dividend  which,  in  fact,  they  ought  to 
receive  as  remuneration  which  would  be 
disclosed  within  the  accounts  of  the 
operating  company? 

3726.  Not  precisely  that.  It  is  rather 
that  a director  who  is  negotiating  a con- 
tract with  a management  company  in 
which  he  has  a considerable  interest  has  a 
dual  capacity  and  responsibility.  The 
first  question  is  whether  it  is  easy  for 
him  to  discharge  that  dual  responsibility, 
and  the  second  question  is  should  he 
not  report  to  the  shareholders  the  way 

in  which  he  has  discharged  it? 

Mr.  Read:  I think  the  implication  of 
what  we  say  in  our  memorandum  about 
multiplicity  of  directorships  is  that  the 
director  concerned  should  be  fully  aware 
of  his  legal  duties  to  all  the  companies 
of  which  he  is  a director. 

3727.  Yes. Mr.  Fleming:  I think. 

Madam,  that  this  business  of  wearing  two 
hats  or  even  three  is  in  fact  much  less 
difficult  than  might  be  imagined.  It  is 
difficult  to  argue  the  thing  out  logically, 
but  that  is  the  case.  I have  no  personal 
experience  of  this  management  business, 
but  if  you  are  going  to  insist  that  the 
directors  shall  disclose  what  their  director- 
ships bring  them  in  not  only  in  the  shape 
of  direct  remuneration  but  in  indirect 
profits  from  some  other  association,  I 
do  not  see  where  you  are  going  to  end. 

It  is  clear  that  the  management  company 
and  the  investment  company  are  only  two 
hats,  but  there  are  a multiplicity  of  hats 
in  a great  many  cases.  It  is  extremely 
difficult  to  see  where  to  draw  the  line. 

3728.  To  narrow  it  down,  could  we 
say  details  of  management  contracts 
should  be  reported  to  the  shareholders? 

That  seems  not  an  unreasonable 

suggestion  as  long  as  it  stops  there. 
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3729.  Mrs.  Naylor:  It  is  in  management 
companies  that  my  interest  particularly 
lies. 

Mr.  Mackinnon : You  might  get  at  that 
by  providing  in  the  Act  that  directors 
have  to  disclose  their  remuneration  from 
all  sources;  that  should  stop  the  possi- 
bility of  directors  proceeding  to  disguise 
their  remuneration  by  setting  up  a 
management  company  for  that  purpose. 

Mrs.  Naylor:  That  is  very  helpful. 

Mr.  Mackinnon:  And  I think  you 
would  probably  agree  with  that  in 
principle? Yes. 

3730.  Mr.  Lawson:  Is  there  not  an- 
other separate  point?  A director  must, 
of  course,  disclose  to  his  board  any 
transaction  between  that  company  and 
another  company  in  which  he  is  interested. 

Mr.  Read:  If  the  contract  comes 

before  the  board  and  is  material. 

3731.  Mr.  Lawson:  I was  wondering 
whether  Mrs.  Naylor  was  not  getting  at 
that  separate  point — not  merely  the 
question  of  remuneration  of  a director, 
but  whether  the  shareholders  should 
not  know  about  such  interests. 

Mrs.  Naylor:  At  present  as  far  as 
such  a contract  is  concerned  it  hao  to  be 
reported  to  the  board  but  not  to  the 

shareholders. Mr.  Menzies:  If  he  is  a 

director,  his  other  directorships  would 
appear  on  the  return  at  Bush  House. 

3732.  If  you  know  the  name  of  the 

management  company. No,  the  name 

of  the  director. 

Professor  Gower:  The  shareholder  will 
possibly  not  know  anything  about  this  at 
all. 

3733 . Mr.  Watson:  Also  there  is  the 
possibility  that  the  management  firm  con- 
cerned is  a partnership  in  which  the 
director  of  the  operating  company  is  a 

partner. Is  it  proper  for  a director  to 

be  a partner  in  a firm  and  also  to  be 
a director  of  a company  with  which 
that  partnership  enters  into  a contract?' 
And  it  follows  from  that,  can  a director 
wear  six  or  twelve  hats?  I understand 
in  practice  it  does  work  satisfactorily. 
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Mr.  Read:  It  may  be  for  the  benefit  of 
the  company.  It  is  his  job,  his  duty,  to 
influence  contracts  if  he  can  to  the 
company  of  which  he  is  a director. 

3734.  It  is  sufficient  that,  when  his  firm 
is  being  contracted  with,  his  own  personal 
interest  in  that  firm  having  been  disclosed, 

he  takes  no  part  in  the  negotiations  ? 

It  may  be  that  he  might  take  part  if  he  is 
authorised  by  the  board  to  do  so.  They 
would  be  fully  aware  of  his  interest  in  the 
other  concern.  A company  in  which  I am 
interested  had  an  engineering  works  in 
South  Wales  which  made  its  own  contracts 
as  regards  purchases  with  various  other 
companies,  and  we  did  not  think  that  it 
was  necessary  that  a director  of  the  parent 
company  should  go  down  to  South  Wales 
to  find  out  details  of  such  contracts  made 
by  the  engineering  works.  So  that  a 
director  of  the  parent  company  might 
have  no  knowledge  whatever  of  contracts 
made  by  the  engineering  works  with  other 
companies  in  which  the  director  also  had 
an  interest.  But  if  the  contracts  came 
before  the  board  of  the  parent  company 
then  he  declares  his  interest. 

Mr.  Menzies : The  normal  high  standard 
of  conduct  expected  by  a board  from  its 
executive  directors  and  officers  should 
guide  them  in  dealing  with  the  company’s 
contracts  in  which  they  have  a material 
interest. 

3735.  Mrs.  Naylor : That  is  a statement 

of  belief  and  expectation.  But  our  prob- 
lem is  to  make  it  enforceable. Mr. 

Purse:  I think  in  the  majority  of  cases 
those  high  standards  prevail. 

3736.  Mrs.  Naylor:  Certainly,  I quite 
agree.  Do  you  not  think  in  a minority 
it  might  be  there  is  a conflict  of  interest — 
which  might  be  met  by  disclosing  the 
interest  to  the  shareholders  in  the  opera- 
ting company? 

Professor  Gower:  The  South  African 
and  the  Indian  Acts  contain  provisions 
whereby  declarations  of  interest  made  to 
the  board  of  directors  can  become  avail- 
able to  the  shareholders.  Would  you 
regard  that  as  a reasonable  safeguard? 
At  the  moment  there  is  provision  merely 

for  disclosure  to  the  board. Mr.  Read: 

No,  I do  not  think  so.  I think  it  is 
sufficient  if  directors  disclose  their  interest 


to  their  colleagues  on  the  board.  The 
board  is  responsible  for  the  direction  and 
management.  They  have  to  see  that  tbeir 
officials  and  executives  are  honest  people, 
and  I do  not  think  that  if  you  started 
disclosing  contracts  to  the  shareholders  it 
would  always  be  to  the  advantage  of  the 
company  concerned. 

3737.  I do  not  think  that  in  South 

Africa  and  India  they  go  as  far  as  requiring 
disclosure  of  the  details  of  the  contracts — 
merely  disclosure  of  declarations  of  in- 
terest.  How  are  you  going  to  do  that? 

In  the  directors’  report? 

3738.  I am  trying  to  remember  the 
details.  I think  in  the  Indian  Act  they 
maintain  a special  register  of  declarations 
of  interest.  In  the  South  African  Act  it 
has  to  be  reported— I think  I am  right  in 
saying — at  each  annual  general  meeting, 

but  I am  speaking  from  memory. Mr. 

Fleming:  Is  it  not  available  for  inspection 
at  each  annual  general  meeting  in  South 
Africa? 

Professor  Gower:  It  may  be  that — I 
think  that  is  what  it  is. 

3739.  Mrs.  Naylor:  One  last  point.  I 
think  you  will  more  clearly  understand 
the  nature  of  my  problem  if  you  visualise 
not  one  director  reporting  an  interest  to 
his  colleagues  but  the  majority  of  the 
board  of  the  operating  company  also 
being  the  majority  and  controlling  share- 
holders in  the  management  company,  so 
that  reporting  to  the  board  does  not  really 

mean  a great  deal. Mr.  Read:  Are 

there  many  instances  of  that? 

3740.  I imagine  it  is  common,  is  it  not, 
in  plantation  and  shipping  companies? 

In  shipping  companies  I think  it  may 

be  fairly  common.  I have  no  knowledge 
of  plantation  companies.  Shipping  com- 
panies may  have  a management  company, 
and  I think  under  the  Indian  Act,  for 
example,  the  problem  of  management 
companies  is  a very  difficult  one. 

3741.  Mr.  Scott:  Is  your  view  that  dis- 
closure by  a director  of  an  interest  would 
apply  to  all  directors,  in  the  case  put  by 
Mrs.  Naylor?  Supposing  there  was  a 
partnership  or  a firm  in  which  four  of  the 
directors  of  the  company  were  all  in- 
terested, would  that  apply  to  all  four  of 
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them  ? Is  it  your  view  that  the  provisions  of 
article  84  of  Table  A really  cover  the 
situation  under  which  you  may  remember 
directors  are  required  to  disclose  their 
interest  to  the  other  directors  and  not  to 
vote  on  any  transaction  in  which  they  are 

interested  in  that  way? It  depends  how 

many  directors  there  are,  whether  there  is 
an  independent  quorum. 

3742.  It  would  of  course  depend  upon 
there  being  an  independent  quorum,  but 
the  correct  answer  would  be  then  that  if 
there  were  not  enough  directors  remaining 
independent  then  the  transaction  would 
have  to  be  ratified  by  the  shareholders? 

That  might  be  so,  but  I think  there  is 

very  often  an  article  included  in  modem 
articles  of  association  which  deals  with 
that  very  point. 

3743.  Article  84  of  Table  A is  a fairly 
standard  form,  I think,  and  I do  not  think 
it  is  usually  made  more  or  less  stringent 
in  public  company  articles  today.  It 
seems  that  it  covers  the  ground  in  con- 
siderable detail,  and  I should  have  thought 
if  it  was  applied  impartially  to  all  com- 
panies it  would  probably  meet  most  of 

Mrs.  Naylor’s  point. It  is  already 

there? 

3744.  Yes.  Applying  its  provisions  for 
instance  to  the  management  company 
which  controls  the  operations  of  the 
shipping  company,  when  that  contract 
was  first  entered  into  it  would  have  had  to 
be  ratified  by  an  independent  quomm  of 
the  board  or  the  shareholders.  Admittedly 
the  contract  probably  runs  for  a long 
time  and  new  shareholders  come  along 

and  perhaps  are  not  aware  of  it. 1 have 

read  with  great  interest  the  reports  of  the 
proceedings  of  this  Committee  and  I 
understand  you  have  had  before  you  the 
General  Council  of  British  Shipping;  did 
you  put  this  point  to  them? 

3745.  Chairman : They  came  before  us 

in  order  to  deal  very  largely  with  the 
question  of  secret  reserves,  and  if  I 
remember  rightly  I think  their  evidence 
was  in  fact  confined  almost  entirely  to 
that  point.  The  point  you  are  seeking  to 
make  is  this,  is  it  not,  that  we  ought  not 
in  anything  we  say  here  today,  in  the 
absence  of  a particular  class  of  companies, 
to — as  it  were — pass  any  strictures  on 
their  methods? Yes,  Sir. 


3746.  I would  entirely  concur  with 

that. 1 think  shipping  companies  are 

honestly  run  like  the  majority  of  com- 
panies in  this  country. 

Mr.  Menzies : I think  it  would  be  a 
solution  if  the  director  had  to  disclose  his 
interest  in  the  manner  required  by  article 
84  and  if  he  was  unable  to  vote  there  would 
have  to  be  an  independent  quomm  on  his 
board  and,  failing  that,  the  matter  would 
have  to  be  put  to  the  shareholders. 

Mr.  Mackinnon : Except  that  in  fact 
practically  every  public  company  has 
already  got  article  84,  and  as  I understand 
it  Mrs.  Naylor  is  questioning  whether  the 
result  in  some  of  those  companies  is 
satisfactory. 

3747.  Professor  Gower : One  reason  may 

be  the  proviso  in  article  84  (4). Per- 

haps also  paragraph  2 (d)  should  be 
amended  to  alter  the  provision  in  regard 
to  shares  so  that  if  he  were  a shareholder 
he  would  be  precluded  from  voting. 

3748.  Yes.  It  is  a fact  that  the  net 
effect  of  84  (2)  (d)  and  84  (4)  means  that 
in  fact  directors  can  vote  on  these  things 
and  be  counted  in  the  quorum,  not  with- 
standing their  interest,  is  that  not  right? 
Yes. 

Mr.  Read:  Unless  you  have  some 
provision  like  that  how  are  you  going 
to  carry  on  business? 

3749.  Mr.  Mackinnon:  That  is  the  real 
difficulty  in  this  case,  it  is  a question  of 
degree.  You  have  to  have  84  (2)  (d)  really 
to  make  the  business  workable;  if  you 
knocked  it  out  altogether  you  would 
practically  stop  all  business  of  a public 
company,  where  the  directors’  interests 
are  scattered  over  a wide  area.  Take  for 
instance  a bank  or  something  like  that. 

1 have  seen  a document  prepared  in 

respect  of  a director  of  one  group  of  com- 
panies in  which  there  is  a close-printed 
list  of  companies  which  runs  to  about  six 
or  ten  pages,  and  the  director  simply  says : 
“lam  interested  in  these  companies 

3750.  Professor  Gower:  Would  it  be 
reasonable  do  you  think  if  this  were 
amended  so  as  to  provide  that  an  interest 
merely  as  a holder  of  say  less  than  1 per 
cent,  of  the  shares  or  debentures  of  a 
public  company  should  not  be  regarded 

as  a material  interest? The  word 

“ material  ” is  used  in  a number  of  places 
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in  the  present  Act,  but  it  does  not  appear 
in  section  199,  and  since  a director  may 
make  a disclosure  once  a year  some  of  the 
names  on  his  list  may  be  outdated  within 
a month. 

3751.  Surely  another  weakness  of  sec- 
tion 199  is  that  it  presupposes  that  all 
contracts  will  come  before  the  board  of 

directors,  and  in  fact  they  do  not? 

They  do  not.  I instanced  earlier  that 
point  in  the  case  of  the  engineering  works. 
If  that  engineering  works  has  a separate 
hoard  those  contracts  would  come  before 
that  board,  but  not  before  the  parent’s 
board. 

3752.  Chairman'.  Passing  on  from  that, 
Mr.  Read,  you  mentioned  a gentleman 
who  produced  a list  of  companies  covering 
whole  sheets  of  paper;  that  reminds  me 
of  the  question  of  the  holding  company 
and  subsidiary.  A point  which  has  been 
debated  a good  deal  in  our  meetings  is 
whether  a holding  company  should  be 
required  to  disclose  in  its  accounts  or 
accompanying  documents  the  names  and 
main  activities  of  its  subsidiary  and  asso- 
ciated companies.  What  would  be  your 

view  on  such  a requirement  as  that? 

I should  be  against  it,  Sir;  for  instance, 
a company  that  trades  largely  abroad  may 
very  often  have  two  subsidiary  companies, 
and  both  put  in  a quotation  for  a certain 
contract,  and  the  other  party  concerned 
would  say;  “ We  will  not  give  it  to  that 
one  this  year,  we  will  give  it  to  this  other 
one  ”.  But  if  he  knows  they  are  both 
under  the  same  hat  he  might  give  it  to 
somebody  else  altogether.  I think  it 
would  be  wrong  to  be  forced  to  disclose 
that  certain  companies  were  subsidiary  or 
associated. 

3753.  Would  your  view  be  the  same  if 
say  the  auditors  of  the  company  were 
given  power  to  agree  to  the  omission  of 
insignificant  companies,  that  is  to  say 
companies  not  large  enough  or  far  enough 
advanced  to  affect  the  position  of  the 
holding  company  to  any  material  extent? 
That  would  be  one  saving,  and  another 
giving  the  Board  of  Trade  a general 
dispensing  power  in  cases  in  which  they 
were  satisfied  that  the  disclosure  would  be 
against  the  interests  of  the  company? 
Those  would  be  considerable  qualifica- 
tions of  the  provision.  Do  you  think  it 


would  still  be  objectionable? 1 think 

possibly  it  might,  Sir. 

3754.  You  would  prefer  to  drop  any 

idea  of  that  kind  ? 1 would.  Actually 

I think  most  companies  in  their  chair- 
man’s statement  do  say  something  about 
their  subsidiary  companies  and  their 
operations  during  the  year,  to  give  the 
shareholders  as  full  information  as 
possible,  but  there  is  this  danger  in  setting 
out  the  names  of  all  subsidiary  or  asso- 
ciated companies,  in  connection  with 
trading  abroad  particularly. 

3755.  I see.  Then  one  should  just 
mention  the  question  of  take-over  bids 
which,  of  course,  has  loomed  very  large. 
When  your  memorandum  was  issued  I 
do  not  think  the  new  regulations  made 
by  the  Board  of  Trade  had  come  into 

force? Mr.  Fleming:  I wonder 

whether,  Sir,  before  you  put  any  specific 
question,  we  could  tell  you  what  it  was 
we  had  in  mind  in  our  whole  approach 
to  this  question?  The  way  we  looked 
at  it  was  this,  that  the  vast  bulk  of  business 
amalgamations  are  between  small  private 
businesses,  where  there  is  a director/ 
shareholder  relationship  which  is  purely 
personal,  and  we  have  been  to  a great 
deal  of  trouble  to  suggest  nothing  which 
would  have  any  impact  on  them  whatever. 
The  next  category  we  had  in  mind  is 
where  two  like-minded  boards  of  directors 
are  agreed  that  they  would  work  better 
together  rather  than  separately.  From 
our  observation  in  cases  of  that  sort,  the 
shareholder  has  been  treated  with  all  the 
consideration  due  to  an  owner,  and  the 
facts  have  been  put  fairly  and  squarely  in 
front  of  him.  In  fact,  our  suggestions  are 
really  only  a codification  of  the  best 
practice  that  is  generally  adopted  in 
those  cases.  But  what  was  worrying  us 
was  the  third  category  of  amalgamations, 
the  category  to  which  the  name  of  take- 
over bids  is  peculiarly  applicable.  We  are 
thinking  of  the  cases  where  a bid  is 
resented  or  obstructed  or  a bid  which 
elicits  counter  bids,  or  the  bid  which  is 
accompanied  by  a sort  of  veiled  threat 
that  the  directors  will  be  made  to  look 
foolish  if  they  do  not  play,  or  a secret 
promise  that  they  will  be  better  off  if  they 
do,  or — a rather  important  case — a bid 
which  is  couched  in  the  form  of  an 
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ultimatum  with  a time  limit  which  does 
not  give  the  directors  time  to  consider  it 
properly.  In  that  third  category  we  felt 
that  the  directors  of  the  company  which 
is  the  subject  of  the  bid  are  forced  into  an 
impossible  situation,  and  the  directors  of 
the  bidding  company  might  find  them- 
selves in  a situation  which  they  would 
prefer  to  avoid.  The  Companies  Act 
deals  mainly  with  the  legal  duties  of 
directors  to  their  shareholders,  but  they 
have  also  got  duties  to  their  employees, 
commercial  duties  to  their  customers,  and 
natural  duties  to  themselves.  Therefore, 
you  can  get  a position  in  which  the 
directors  have  got  to  take  a decision  on 
all  those  duties,  knowing  the  decision  will 
be  irrevocable,  to  take  it  in  a context 
with  which  they  are  probably  quite 
unfamiliar,  and  without  time  for  thought, 
opportunity  of  consultation  or  even 
access  to  advice.  We  feel  in  cases  we 
know  about  in  this  category  that  that  is 
intolerably  onerous  on  directors,  and 
must,  therefore,  end  up  by  being  bad  for 
the  shareholders  and  everyone  else  who 
depend  on  the  directors  to  protect  their 
interest.  Consequently  we  framed  our 
suggestions  simply  to  ensure  that  the 
procedure  to  be  adopted  in  all  cases  is 
more  or  less  the  procedure  that  is  already 
adopted  among  the  more  respectable  and 
responsible  members  of  the  business 
community,  with  the  main  object  of 
trying  to  reduce  the  whole  temperature 
and  tempo  of  the  operation  so  as  to  give 
directors  a chance  to  think.  I thought  I 
ought  just  to  say  that  that  was  what  we 
had  in  mind. 

3756.  Yes.  I was  not  proposing  to 
go  into  it  in  detail.  The  question  I 
intended  to  put  was  whether  you  regard 
the  new  regulations  issued  by  the  Board 
of  Trade  as  broadly  speaking  acceptable 
as  a code  to  govern  these  take-over  bids? 

We  had  gone  a good  long  way  in 

our  thinking  before  those  regulations 
came  out,  and  we  feel  that  they  are  quite 
unexceptionable  for  the  purpose  for  which 
they  are  intended,  which  is  to  regulate 
the  relationship  between  licensed  dealers 
and  the  public.  We  do  not  think  ours 
appreciably  differ  except  that  ours  are 
drafted  with  a different  object  in  view. 

Mr.  Menzies'.  Our  feeling  was  that 
they  should  apply  not  only  to  licensed 


dealers  but  also  to  exempt  dealers  and  to 
any  person  who  makes  a take-over  bid. 

3757.  Yes.  I was  only  referring  to  the 
content  of  the  regulations.  I assumed 
that  so  far  as  they  are  adopted  suitable 
legislative  arrangements  would  be  made 

to  ensure  that  they  applied  all  round. 

Yes.  In  broad  terms  we  approve  the 
contents  of  the  Board  of  Trade  regula- 
tions. There  were  one  or  two  points  of 
detail  with  which  we  did  not  agree  but 
they  are  not  important  enough  to  trouble 
the  Committee  with. 

3758.  Then  the  next  matter  I have  to 
raise  is  section  54  of  the  Act,  the  section 
which  was  designed  to  prohibit  financing 
by  a company  of  purchases  of  its  own 
shares.  I do  not  know  if  any  of  you 
have  any  views  about  that  section,  which 
I think  has  been  criticised  by  a good 
many  people.  If  you  are  not  prepared  to 

deal  with  that  we  can  pass  from  it. 

Mr.  Read : No,  Sir,  we  have  no  comments 
on  that. 

3759.  Then  there  is  just  one  more  small 
point,  as  to  section  201 ; I think  you  are 

in  favour  of  abolishing  it  altogether? 

Yes. 

3760.  You  do  say  in  your  recommenda- 
tions that  section  201  of  the  Companies 
Act  should  be  repealed,  though  “if  it  is 
thought  that  there  is  some  value  in 
retaining  its  provision  in  respect  of  private 
companies,  that  it  be  limited  in  its 
application  to  those  companies  But 
apart  from  private  companies  you  really 
regard  section  201  as  an  obsolete  provision 
which  was  designed  to  meet  wartime 

difficulties  in  the  1914  war? Yes, 

that  is  so,  Sir. 

3761.  But  as  regards  the  smaller 
companies,  which  are  mainly  private 
companies,  you  do  acknowledge  I think 

that  there  might  be  some  value  in  it? 

Mr.  Menzies : Yes,  Sir.  When  a partner- 
ship has  formed  itself  into  a private 
company  to  gain  the  advantages  o f 
incorporation  and  limited  liability,  to  a 
great  extent  the  personalities,  the  partners 
or  directors  concerned,  are  more  impor- 
tant to  the  members  of  the  public  dealing 
with  them  perhaps  than  particulars  of  the 
company’s  capital.  Therefore,  in  private 
companies  where  a more  personal  relation- 
ship is  involved  in  dealings  with  the 
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public  we  thought  it  could  quite  usefully 
be  retained. 

3762.  It  is  more  likely  that  the  identity 

of  your  correspondent  might  be  difficult 
to  discover  in  the  case  of  a small  private 
company  than  it  would  in  the  case  of  a 
large  corporation  ? Y es. 

3763.  But  on  the  whole  you  would  be 

in  favour  of  abolition  of  the  section  ? 

That  was  our  feeling,  yes. 

Chairman:  I think  Mr.  Lawson  has 
some  accountancy  questions  which  he 
would  like  to  ask,  and  I will  leave  those 
to  him. 

3764.  Mr.  Lawson:  Your  memorandum 
does  raise  some  very  important  account- 
ancy points,  and  they  are  rather  technical 
and  rather  difficult,  so  that  you  may  find 
my  questions  a little  lengthy.  You  say 
that  companies  should  not  be  required  by 
law  to  revalue  their  fixed  assets  in  their 
accounts,  but  there  is  nothing  to  prevent 
a board  from  incorporating  revalued 
figures  in  the  accounts  should  they  con- 
sider this  the  proper  course  to  adopt  in 
the  circumstances.  You  say  it  is  possible 
to  imagine  cases  where,  after  providing  for 
taxation  computed  by  reference  to  a 
depreciation  allowance  based  on  original 
costs— and  that,  of  course,  is  the  case  as 
regards  taxation — and  after  charging 
depreciation  calculated  by  reference  to 
current  value,  nothing  would  remain  for 
shareholders.  When  assets  are  written  up 
and  the  irrevocable  step  is  taken  of 
capitalising  the  resulting  surplus,  it 
becomes  necessary,  does  it  not,  to  provide 
depreciation  on  current  values,  and  this 
you  would  say  might  have  serious  con- 
sequences for  the  company.  That  is  the 

starting  point,  is  it  not? Mr.  Godfrey: 

That  is  so. 

3765.  Presumably  it  is  for  this  reason 
amongst  others  that  the  Institute  of 
Chartered  Accountants  in  their  evidence 
recommend  that  a surplus  arising  on  the 
revaluation  of  fixed  assets  should  not 
be  available  for  distribution  either  in 
cash  or  in  shares.  You  on  the  other  hand 
suggest  that  the  surplus  should  not  be 
available  for  distribution  in  cash  but 
should  be  available  for  a bonus  issue 
of  shares.  In  view  of  the  adverse  con- 


sequences which  could  follow  for  ordinary 
shareholders,  and  possibly  for  preference 
shareholders,  can  it  really  be  said  that 
in  every  single  case  directors  should  be 
allowed  to  use  an  unrealised  surplus 
of  this  kind  for  an  issue  of  bonus  shares  ? 

Sir,  Mr.  Lawson  has  raised  a number 

of  questions  in  one.  As  a start  I must 
make  it  clear  that  I am  not  authorised 
by  the  Institute  of  Chartered  Accountants 
to  say  what  they  had  in  mind  in  their 
memorandum.  There  was  one  small 
point  in  what  Mr.  Lawson  said.  He 
used  the  expression  c<  distribution  in 
cash  or  shares  ” — the  memorandum  by 
the  Institute  of  Chartered  Accountants 
referred  to  “ distribution  in  cash  or 
specie”,  and  there  is  a difference  there. 

I would  think  that  specie  does  not  mean 
shares  of  the  company.  However,  the 
reason  why  one  normally  says  that  the 
surplus  on  revaluation  of  fixed  assets  is 
not  distributable  is  because  there  is  a 
well-known  rule  that  one  would  regard 
it  as  a capital  surplus,  and  that  capital 
surpluses  are  only  distributable  if  they 
are  realised  and  if  certain  other  conditions 
are  satisfied.  This  is  a case  where  the 
surplus  is  not  realised,  and  therefore  I 
think  it  rules  out  distribution  in  cash  or 
specie.  Specie,  as  I say,  I take  not  to 
include  shares  of  the  company.  You 
make  the  point — the  point  is  made  in 
our  memorandum,  and  you  refer  to  it — 
that  a company  could  get  into  serious 
difficulties  if  it  capitalised  its  surplus. 
I can  see  no  reason  for  the  law  prohibiting 
it  from  taking  action  like  that.  There  are 
many  other  things  which  directors  can 
do  which  could  be  very  foolish,  and 
directors  presumably  before  they  embark 
on  any  action  have  regard  to  all  the 
circumstances,  and  take  advice  as  neces- 
sary. I do  not  think  there  is  any  case  for 
the  law  preventing  them  from  doing 
something  which  may  be  foolish.  I do 
not  believe  you  can  distinguish  between 
justifiable  and  unjustifiable  cases.  Nor 
should  a company  be  prohibited  from 
revaluing  its  assets  in  its  books  if  it  wants 
to — but  neither  should  it  be  forced  to. 
That  is  a matter  which  should  be  left 
entirely  to  the  discretion  of  the  directors 
to  do  what  they  think  proper.  If  they 
think  the  proper  course  is  to  indicate 
current  valuation  by  way  of  a note,  then 
I think  they  should  be  able  to  do  that. 
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3766.  Have  you  any  views  as  to  the  type 

of  valuation  which  should  be  permitted? 
We  have  had  suggestions  which  cover  a 
tremendous  range  of  possible  methods  of 
valuation,  including  even  the  amounts  for 
which  the  assets  are  insured.  Should 
there  not  be  some  limit  on  the  methods 
which  should  be  permitted  or  some  indica- 
tion of  them? 1 would  think  it  was 

almost  impossible  to  be  specific,  because 
one  does  know  from  practice  that  if  you 
go  to  several  professional  valuers,  you 
may  get  several  different  valuations. 

Mr.  Lawson : That  is  also  a point  that 
is  made  against  writing  up  assets  in  the 
books,  that  it  is  difficult  to  get  one  figure. 

3767.  Mr.  Mackinnon : It  is  true  there 

is  a distinction  between  distributing  un- 
realised capital  appreciation  in  cash  and 
using  it  to  pay  out  shares  in  a sense, 
because  in  the  one  view  the  company 
parts  with  something  in  the  first  case  and 
it  parts  with  nothing  in  the  second.  But 
of  course  the  theory  of  the  Companies 
Act  is  that  in  exchange  for  paid-up  shares 
the  company  gets  as  it  were  from  an 
outsider  either  cash  or  an  equivalent  con- 
sideration other  than  cash,  and  that  surely 
must  be  basic  to  the  conception  of  using 
the  revaluation.  I therefore  found  a little 
difficulty  myself  in  seeing  why  you  draw 
such  a distinction  between  the  two  cases. 
Supposing  you  do  use  the  surplus  to  issue 
paid-up  capital,  you  could  in  fact  follow 
that  in  a matter  of  months  by  a reduction 
of  capital,  and  by  this  indirect  method 
you  would  in  fact  be  redistributing  the 
surplus  that  you  had  found  on  revalua- 
tion.  1 suppose  that  is  theoretically 

possible,  but  of  course  you  would  still 
have  to  find  the  money  to  distribute. 

3768.  I suppose  your  evidence  is  based 

upon  the  assumption  that  an  unrealised 
capital  appreciation  could  not  legally  be 
distributed  in  cash?  You  were  making 
that  legal  assumption? Yes. 

3769.  Mr.  Lawson : Turning  to  a differ- 
ent subject,  you  are  on  common  ground 
with  many  witnesses  in  recommending 
that  the  position  arising  out  of  the  case  of 
Henry  Head  & Co.  v.  Ropner  Holdings 
Ltd.  should  be  clarified.  You  state  that 
where  assets  are  acquired  in  exchange  for 
shares  the  board  of  the  acquiring  company 
should  make  a bona  fide  estimate  of  the 


value  of  the  assets  acquired,  and  if  they 
form  the  view  that  there  is  a surplus  value 
compared  with  the  nominal  value  of  the 
shares  issued,  that  surplus  should  be 
placed  to  the  credit  of  a share  premium 
account.  When  you  talk  about  the  value 
of  the  assets  acquired,  do  you  include 
goodwill,  or  are  you  thinking  purely  in 
terms  of  the  tangible  assets? If  good- 

will is  an  asset  of  a company,  in  my  view 
it  should  be  included  for  this  purpose. 

3770.  There  are  of  course  quite  a 
number  of  companies  who  incline  to  want 
to  include  only  the  value  of  the  tangible 
assets.  You  think  they  are  really  wrong  ? 

1 think  as  a starting  point  they  must 

be  wrong. 

3771.  Am  I right  in  thinking  then  that 
you  wish  to  make  no  distinction  between 
the  acquisition  of  an  asset  for  shares  and 
an  acquisition  for  cash?  In  both  cases 
the  asset  should  be  included  in  the  balance 
sheet  of  the  purchasing  company  at  its 
full  value;  that  is  your  general  proposi- 
tion?-— For  this  particular  purpose,  yes, 
I would  agree.  There  are  distinctions 
between  purchasing  for  shares  or  for  cash 
in  other  connections,  but  not  for  this 
purpose. 

3772.  You  then  refer  to  the  extremely 
difficult  question  of  the  use  that  may  be 
made  by  a holding  company  of  pre-acqui- 
sition profits  of  subsidiaries.  As  I under- 
stand it  your  point  is  that  when  a new 
holding  company  is  set  up  to  acquire  the 
shares  of  two  or  more  other  companies, 
the  effect  of  the  present  provisions  of  the 
Companies  Act  is  that  all  pre-acquisition 
reserves  of  both  companies  are  frozen,  so 
that  the  new  company  has  no  buffer  to 
assist  it  if  trading  difficulties  are  ex- 
perienced in  the  early  days  of  the  merger. 
That  is  a case  we  all  come  across  very 
frequently.  Thus  shareholders  of  the  new 
enterprise  might  be  deprived  of  dividends 
which  they  could  have  received  out  of 
accumulated  balances  if  the  two  companies 
had  continued  to  operate  independently. 
Is  it  your  view  that  there  is  a genuine 
demand  for  some  kind  of  relief  in  respect 

of  these  cases  ? It  is  my  belief  that  there 

is  a demand  for  it,  and  that  directors 
would  welcome  it. 

3773.  To  take  that  point  a stage 
further:  have  you  had  in  your  experience 
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of  amalgamations  any  cases  where  after 
the  merger  hardship  has  actually  been 
suffered  by  reason  of  the  fact  that  pre- 
acquisition profits  of  both  companies 
concerned  were  frozen  and  could  not  be 
used  for  payment  of  dividends  by  the 

holding  company? 1 must  admit  in 

my  experience  I have  not  known  it  arise, 
but  I do  know  of  one  case  which  arose 
not  very  long  ago  where  the  directors 
were  really  concerned  at  the  possibility  of 
this  situation  arising. 

3774.  We  have  heard  that  from  other 

witnesses,  and  it  is  certainly  my  own 
personal  experience  too,  that  people  are 
apprehensive  at  the  time  of  a merger  that 
they  will  get  into  this  difficulty,  but  in  fact 
under  trading  conditions  as  they  have 
been  recently  the  actual  case  is  compara- 
tively rare? That  is  so.  The  case  I 

referred  to  concerned  insurance  com- 
panies, and  the  transactions  took  place 
early  in  the  year.  As  the  Committee  will 
know,  insurance  results  are  very  uncertain, 
and  the  directors  were  certainly  very 
worried  about  the  possibility  of  adverse 
results. 

3775.  Following  that  up,  presumably 
it  would  be  convenient  for  any  company 
formed  to  take  over  an  existing  unincor- 
porated business  to  have  a buffer  to 
enable  it  to  pay  dividends  in  its  early 
years  and  if  trading  proved  to  be  unsatis- 
factory. In  your  view  is  it  possible  to 
draw  a clear  distinction  between  that  kind 
of  case  and  the  larger  amalgamations  of 
existing  public  companies,  which  are  of 
course  what  you  have  in  mind  in  your 

evidence? 1 would  have  thought  that 

there  was  quite  a clear  distinction.  I 
would  not  have  thought  there  was  any 
call  for  such  relief  in  the  case  of  a 
company  which  had  taken  over  an  un- 
incorporated business,  which  I suppose 
would  be  in  the  form  of  a partnership  or 
a sole  trader,  and  where  the  shareholders 
in  the  new  company  would  be  exactly  the 
same  as  the  owners  of  the  business  before- 
hand. I would  have  thought  there  was  no 
call  there  for  relief,  because  had  the  old 
business  continued  as  a partnership  or  a 
sole  trader,  running  at  a loss,  the  share- 
holders would  be  in  no  worse  position 
than  the  shareholders  of  a company  which 
starts  off  with  no  profit. 


3776.  I suppose  one  could  carry  the 
cases  a stage  further  and  consider  where 
the  unincorporated  business  was  formed 
into  a limited  company  for  the  purpose 
of  issuing  shares  to  the  public;  it  would 
be  convenient,  would  it  not,  particularly 
as  regards  the  issue  of  preference  shares, 
if  they  had  some  kind  of  buffer  in  that 

case? 1 must  agree  that  it  would  be  a 

convenience  in  a case  like  that. 

3777.  The  case  nowadays  arises,  not 

very  frequently  of  course,  where  the  small 
trader  forms  himself  into  a public  com- 
pany?  Yes,  I would  have  thought  it 

was  comparatively  rare.  Generally  they 
become  incorporated  and  then  carry  on 
for  a number  of  years  as  a private 
company. 

3778.  I think  in  theory  it  may  be  diffi- 

cult to  make  the  distinction  between  that 
case  and  the  merger  of  existing  public 
companies? Yes. 

3779.  A somewhat  similar  situation 
may  arise — this  is  a much  more  common 
case — when  existing  companies  buy  the 
entire  share  capital  of  another  company. 
The  consequences  may  not  be  so  severe 
as  in  the  earlier  case  that  I put  to  you, 
because  only  the  reserves  of  the  acquired 
company  are  frozen.  The  acquiring  com- 
pany may  therefore  still  have  some  buffer, 
but  it  will  be  a proportionately  smaller 
buffer  in  relation  to  the  number  of  shares 
outstanding  after  the  merger.  Would 
you  wish  to  see  reserves  of  the  acquired 
company  freed  to  some  extent  in  this 

kind  of  case? 1 do  not  think  the  fact 

that  the  buffer,  as  you  have  termed  it,  is 
reduced  by  reason  of  having  some  addi- 
tional shares  issued  is  in  itself  a reason 
for  seeking  relief.  There  may  be  other 
reasons,  but  I am  a little  doubtful  about 
that  particular  reason. 

3780.  But  do  you  think  that  if  the  law 
were  amended  so  as  to  free  some  of  these 
pre-acquisition  reserves,  that  should  be 
confined  only  to  the  case  of  a holding 
company  buying  other  companies  or 
should  it  be  extended  to  mergers  of 

existing  companies? X find  it  difficult 

to  distinguish  between  the  two. 

3781.  I thought  that  would  probably 
be  your  answer.  Turning  now  to  the 
form  of  relief,  you  suggest  first  that  it 
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should  be  beyond  doubt  that  the  payment 
by  a subsidiary  to  its  holding  company  of 
a dividend  out  of  pre-acquisition  profits 
is  not  illegal.  That  is  of  course  the 

generally  accepted  opinion,  is  it  not? 

I entirely  agree,  but  I did  hear  it  suggested 
on  one  occasion  that  there  was  something 
wrong  with  that  proposition.  But  I would 
say  the  majority  of  business  men  take  the 
view  that  there  is  nothing  wrong  with  it, 
and  in  most  cases  think  nothing  of  it. 

3782.  Then  you  say  where  upon  a 
reconstruction  or  amalgamation  share- 
holders remain  substantially  the  same, 
revenue  reserves  should  remain  as  such 
notwithstanding  the  reconstruction  or 
amalgamation.  Would  you  be  good 
enough  to  clarify  this  suggestion  in  the 
following  respects:  what  do  you  mean  by 
an  amalgamation  as  distinct  from  an 
acquisition?  Do  you  mean  only  the  case 
referred  to  in  your  evidence  where  a new 
holding  company  is  being  formed  to 
acquire  two  or  more  existing  companies? 
What  is  the  position  if  the  holding  com- 
pany at  a later  date  acquires  one  or  more 
additional  subsidiary  companies  ? Would 
you  not  also  regard  that  as  an  amalgama- 
tion? I think  you  have  answered  that 
latter  point  already:  you  would  so  regard 

it,  would  you  not? 1 think  one  has  to. 

I agree  when  you  start  it  is  awfully  difficult 
to  think  of  proper  definitions  of  these 
things. 

3783.  Have  you  in  mind  that  there 

should  be  any  relationship  in  the  size  of 
the  two  amalgamating  companies  ? If  a 
company  with  a capital  of  £1  million 
acquires  the  entire  share  capital  of  a 
company  with  £ 1 ,000,  is  that  an  amalgama- 
tion?  1 cannot  see  any  difference  in 

principle  in  that.  As  a practical  matter 
of  course  it  is  generally  quite  unimportant. 

3784.  It  is  not  always  so,  because  the 
acquiring  company  may  have  relatively 
small  revenue  reserves,  and  you  may  have 
a much  smaller  company  which  has  a big 
reserve,  but  your  answer  is  that  there 
should  be  no  distinction  based  on  the 

relative  size  of  the  companies? 1 do 

not  believe  there  should  be. 

3785.  Have  you  in  mind  that,  in  order 
to  obtain  the  relief  you  propose,  the 
holding  company  should  acquire  or  offer 
+o  acquire  the  whole  of  the  shares  of  the 


other  company  or  companies  concerned, 
or  would  some  lower  percentage  be  suffi- 
cient, 90  per  cent.,  75  per  cent,  or  51  per 

cent.,  for  example? 1 find  it  very 

difficult  to  make  any  distinction  so  long 
as  the  subsidiary  /holding  company  rela- 
tionship is  established,  and  I think  in  the 
case  of  less  than  complete  amalgamation 
one  would  have  to  give  relief  on  a pro  rata 
basis. 

3786.  Of  course  the  Gedge  Committee 
on  no  par  value  shares,  although  admitting 
that  they  were  going  outside  their  terms  of 
reference,  did  recommend  that  something 
should  be  done  in  this  type  of  case;  they 
limited  it  to  amalgamations  which  came 
under  section  55  of  the  Finance  Act,  1927, 
as  amended,  which  I think  relates  to 
acquisitions  of  90  per  cent,  or  more;  I do 

not  know  whether  you  knew  that? 1 

had  forgotten  it,  I must  admit. 

3787.  It  appears  from  your  evidence 
that  you  are  thinking  only  of  the  case 
where  there  is  an  exchange  of  shares  and 
the  shareholders  remain  virtually  the  same 
after  the  reconstruction  or  amalgamation 
as  before  it.  Why  do  you  draw  a distinc- 
tion between  an  amalgamation  effected 
wholly  by  an  exchange  of  shares  and  one 
which  is  effected  wholly  or  partly  by  a 

payment  in  cash? 1 think  if  I can  deal 

first  with  the  question  of  wholly  shares  or 
wholly  cash ; there  is  an  essential  differ- 
ence there.  If  the  company  purchases 
shares  in  another  one  for  cash  some  part 
of  its  substance  goes  right  outside,  it  is 
lost  for  ever  to  the  company,  whereas  if  it 
buys  for  shares  nothing  goes  outside  and 
the  assets  of  the  two  companies  are 
preserved.  I think  there  is  a distinction 
there  which  is  quite  clear.  There  is  more 
difficulty  when  the  consideration  is  partly 
for  shares  and  partly  for  cash,  as  of  course 
is  frequently  the  case,  and  I think  there 
one  would  have  to  say  that  one  could  only 
obtain  relief — if  the  Committee  does 
decide  that  something  should  be  done — 
in  a case  where  the  part  which  was 
represented  by  cash  was  relatively  small, 
so  that  it  was  mainly  a share  consideration. 

3788.  You  would  fix  some  arbitrary 

percentage? One  would  have  to  fix 

some  arbitrary  percentage. 

3789.  There  is  the  case  where  the  con- 
sideration is  wholly  for  cash,  but  the 
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acquiring  company  might  raise  the  cash 
by  a new  issue  of  capital  to  its  own  share- 
holders. You  would  still  draw  the  line 
and  say  issues  for  cash  are  one  thing  and 

issues  for  shares  are  another? That  is 

the  way  of  our  present  thinking. 

3790.  Turning  to  the  mechanics  of  the 

operation,  you  give  the  following  example 
in  your  evidence:  “In  the  simple  case 
where  company  A pays,  say,  £200,000 
for  the  whole  of  the  shares  in  company 
B (share  capital  £100,000  and  revenue 
reserves  £100,000,  together  represented 
by  net  current  assets  of  £200,000)  the  total 
purchase  consideration  of  £200,000  paid 
by  company  A is  clearly  represented  by 
the  £200,000  net  current  assets  in  com- 
pany B.  If  then  company  B declares  a 
dividend  of  £100,000  out  of  its  revenue 
reserves  and  pays  that  amount  to  com- 
pany A,  the  net  assets  of  company  B 
become  diminished  to  £100,000  and  it 
would  seem  to  be  desirable  for  company 
A to  apply  the  dividend  in  writing  down 
the  value  of  the  shares  acquired  Your 
wording  is  that  it  is  desirable  for  company 
A to  do  that,  but  it  really  would  be 
absolutely  essential,  would  it  not,  because 
otherwise  the  shareholding  in  company  B 
would  be  over-valued? 1 would  en- 

tirely agree,  Mr.  Lawson;  my  wording  was 
unfortunately  chosen  there. 

3791.  I just  wanted  to  get  that  point 
quite  clear.  Am  I not  right  in  thinking 
that  in  practice  there  is  only  one  practical 
source,  other  than  the  dividend  from 
company  B itself,  from  which  such  writing 
down  could  be  made,  namely,  the  share 
premium  account  of  the  company,  and 
that  is  at  present  not  allowed;  that  is  to 
say,  if  you  want  to  use  pre-acquisition 
profits  of  a subsidiary  company  the  only 
way  you  can  do  it  is  first  of  all  to  write 
down  the  book  value  of  your  investment 
in  that  company  in  your  parent  company’s 
books,  and  there  is  only  one  source  from 
which  that  can  be  done  and  that  is  the 
share  premium  account?  Is  that  right? 

1 have  been  doing  a certain  amount 

of  arithmetic  on  this  thing,  and  that  is  the 
conclusion  I have  come  to,  that  however 
you  set  about  it  that  is  really  where  you 
finish  up. 

3792.  It  is  where  I ended  up,  I was 
rather  surprised  to  end  there,  I do  not 


know  whether  you  were.  But  I am  glad 
we  both  came  to  the  same  conclusion.  In 
other  words,  the  accountancy  aspect  of  the 
problem  appears  to  be  this : assets  acquired 
should  be  stated  in  the  balance  sheet  at 
the  full  value  and  any  surplus  value  as 
compared  with  the  nominal  value  of  shares 
issued  should  be  placed  to  a share  pre- 
mium account? 1 agree. 

3793.  Then  the  suggestion  which  you 
are  making  with  regard  to  pre-acquisition 
profits  can  be  carried  through  only  if  an 
exception  is  made  to  that  rule,  in  that 
either  in  this  type  of  case  no  share 
premium  account  is  created  despite  the 
general  rule,  and  the  asset  acquired  is  thus 
valued  below  its  cost,  or  alternatively  that 
the  share  premium  account  is  created  but 
is  allowed  to  be  used  for  writing  down  the 
value  of  the  shares  in  the  subsidiary  com- 
pany to  the  extent  that  pre-acquisition 
profits  are  received  as  dividend  by  the 

holding  company. 1 must  say  that  my 

thinking  has  led  me  to  that  kind  of 
result  and  of  the  alternatives  which  you 
pose  I prefer  the  second  one.  I do  not 
like  starting  off  by  doing  something  which 
basically  seems  wrong. 

3794.  I think  the  second  one  would  be 

right,  because  you  do  not  need  to  do  the 
writing  down  until  you  take  the  step  of 
bringing  the  dividends  in. -Exactly. 

3795.  Then  an  important  part  of  the 
problem  we  have  to  consider  is  the  extent 
to  which  the  present  requirement,  that  the 
share  premium  account  should  be  treated 
as  share  capital,  might  be  relaxed  in  order 
to  facilitate  the  use  of  pre-acquisition 
profits  on  mergers  and  amalgamations. 
1 think  that  is  right. 

3796.  I suppose  the  minimum  altera- 
tion required  would  be  to  allow  the  share 
premium  account  to  be  used  to  write  down 
the  book  value  of  shares  in  subsidiary 

companies? That  would  appear  to 

meet  the  need  which  we  have  been  talking 
about.  There  are  of  course  other  things 
which  one  might  do.  It  is  not  apparently 
clear  whether  you  can  write  off  against 
share  premium  account  stamp  duty  on  an 
increase  of  capital. 

3797.  Would  you  allow  share  premium 
account  to  be  used  to  write  down  any 

goodwill? 1 think  there  might  be  a 

case  for  that  too. 
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3798.  It  does  mean  of  course  if  you  do 
that  that  you  lose  sight  of  these  items  in 
looking  at  a balance  sheet  as  an  account 
of  stewardship,  the  directors  have  had 
money,  they  have  spent  it  on  goodwill,  it 
is  lost  without  trace  if  you  allow  this  to  be 
written  off,  is  it  not  ? In  the  United  States 
and  Canada — you  would  know  more 
about  this  than  I do— I think  they  go 
further  still  and  at  any  rate  in  the  case  of 
no  par  value  shares  some  part  of  the  paid- 
in  capital  may  be  distributed  as  dividends, 

is  that  not  so  ? 1 must  admit  I have  no 

experience  of  that. 

3799.  I believe  it  is  so. 1 have  no 

doubt  you  are  right. 

3800.  You  would  not  want  to  see  that? 
No,  I would  not. 

3801.  If  some  way  could  be  found  out 
of  these  difficulties  would  you  think  it 
reasonable  that  the  shareholders  of  both 
the  companies  concerned  in  the  merger 
should  approve  the  arrangement  by  a 
special  resolution  or  something  of  that 

land? 1 would  entirely  agree,  because 

quite  obviously  if  anything  on  these  lines 
is  found  to  be  practicable  the  Committee 
will  be  concerned  with  safeguards,  and  I 
would  have  thought  this  was  a safeguard 
in  that  it  gave  publicity  to  those  directly 
concerned  as  to  what  was  going  on. 

Chairman : Has  anyone  got  any  further 
questions  on  the  accountancy  aspect? 
Then  if  nobody  has  got  any  questions  on 
that  are  there  any  other  questions  directed 
to  other  points  which  have  been  raised  in 
the  course  of  discussion? 

3802.  Mr.  Brown : I am  interested  in 
your  written  evidence  on  non-voting 
shares,  and  I w ould  like  to  ask  whether 
the  reference  to  the  practice  of  issuing 
these  being  objectionable  represents  the 
views  of  the  Institute  of  Directors?  Are 
they  in  favour  of  non-voting  shares  or 
do  they  think  they  are  objectionable? 

Mr.  Read:  We  could  say.  Sir,  that  we 

do  not  like  them  but  we  do  not  see  how, 
unless  you  go  to  the  full  extent  of  the 
Indian  Companies  Act  and  say  there  shall 
only  be  ordinary  or  preference  shares, 
you  can  prevent  them. 

3803.  But  to  the  extent  that  it  was 
possible  to  make  this  practice  more 
difficult  or  limit  the  practice,  you  would 


think  that  would  be  a good  thing? 1 

do  not  know  about  more  difficult.  I do 
not  think  the  Institutional  investors 
generally  like  them,  and  that  in  itself 
tends  to  limit  the  issue  of  such  shares; 
but  we  do  instance  a case  where  there  was 
no  alternative,  in  order  to  re-finance. 

3804.  I was  going  to  refer  to  that  case, 
but  I personally  do  not  see  that  there  was 
no  alternative.  I would  have  thought 
advisers  could  have  found  alternatives, 
but  it  is  not  worth  discussing  that  now. 
But  on  the  whole  you  do  think  the  practice 

is  objectionable  ? 1 would  not  go  so  far 

as  saying  it  was  objectionable.  Personally 
I do  not  like  them. 

Mr.  Purse:  I agree  with  Mr.  Read. 

Mr.  Fleming:  We  have  no  collective 
view  as  to  whether  we  like  them  or  not. 
Mr.  Read  says  he  does  not  like  them.  I 
have  a slight  distaste  for  them,  but  at  the 
same  time  it  is  difficult  for  me  to  push 
that  too  far,  because  I buy  them  in  great 
quantities,  very  often  from  the  insurance 
companies  who  do  not  want  them,  so  how 
can  one  give  a collective  view  on  this  ? 

3805.  I was  merely  asking  you  to 

amplify  the  first  paragraph  of  your  memo- 
randum on  this  subject.  You  refer  to  the 
Institute’s  views  and  objections,  and  you 
say  that  so  far  as  the  holders  of  voteless 
shares  are  barred  from  voting  at  general 
meetings  it  is  a valid  point  of  view  that 
they  are  objectionable  in  that  that  conflicts 
with  the  feeling  which  is  generally  held 
that  the  members  who  run  the  most  risk 
should  have  the  power  of  ultimate  control 
over  the  affairs  of  their  company.  I was 
asking  whether  I am  right  in  interpreting 
that  to  mean  that  on  the  whole  the 
Institute  thinks  voteless  shares  are  objec- 
tionable?  Mr.  Read:  I would  not  go 

so  far  as  to  say  they  are  objectionable. 

Mr.  Fleming:  But  may  we  have  this 
quoted  right  ? We  do  not  say  we  regard 
them  as  objectionable,  we  say:  “ In  the 
intervening  years  opinion  has  been  grow- 
ing that  equity  shares  which  do  not  carry 
full  voting  rights  at  all  general  meetings 
are  objectionable  ”. 

3806.  But  you  do  go  on  to  say:  “ To 
the  extent  that  non-voting  shareholders 
are  barred  from  voting  at  general  meetings 


764 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[i Continued 


13th  January , 1961]  mr.  Alfred  read,  mr.  p.  l.  Fleming, 

MR.  J.  GODFREY,  MR.  A.  E.  S.  MENZIES  AND  MR.  A.  T.  PURSE 


of  their  company,  this,  the  Institute  sub- 
mits, is  a valid  point  of  view  ”.  Presum- 
ably that  means  you  agree  with  it? 

Mr.  Read : Yes,  to  that  extent. 

3807.  That  of  course  is  the  extent  that 
matters.  Could  I ask  a question  which 
has  not  been  mentioned  before,  and  that 
is  on  the  exemption  of  private  companies. 

I understand  the  Institute  have  as  mem- 
bers many  directors  of  private  companies 

and  exempt  private  companies? It 

certainly  does,  a very  great  number,  but 
we  have  not  considered  that.  We  are 
quite  prepared  if  you  want  us  to  do  so  to 
submit  a supplementary  memorandum  on 
exempt  private  companies. 

3808.  The  evidence  we  have  already 
had  presented  to  us  in  many  cases  is  to  the 
effect  that  exempt  private  companies 
having  the  privilege  of  limited  liability 
should  be  required  to  file  accounts.  You 
would  not  wish  to  express  any  views  on 

that? 1 would  not  want  to  express  any 

opinion  on  that. 

3809.  Professor  Gower:  How  would  the 

Institute  react  to  the  suggestion  that 
directors’  remuneration  in  whatever  form 
should  require  confirmation  by  the  com- 
pany in  general  meeting? 1 do  not 

think  personally  that  that  should  be 
required:  it  is  already  disclosed  in  the 
accounts. 

3810.  The  global  figure  is  disclosed. 

Yes,  and  I think  that  the  global 

figure  is  all  that  should  be  required. 

3811.  It  is  slightly  anomalous,  is  it  not, 

that  at  the  moment  you  may  get  a com- 
pany in  general  meeting  solemnly  resolving 
that  the  directors’  fees  should  be  £500  per 
annum  each,  and  then  the  directors  them- 
selves go  away  and  vote  themselves  long- 
term agreements  of  £5,000  per  annum 
each? Mr.  Menzies:  How  can  a com- 

pany employ  directors,  and  executive 
directors,  if  you  cannot  tell  them  what 
you  are  going  to  pay  them?  If  you  want 
a new  managing  director  and  you  advertise 
for  one  and  say:  “ I hope  to  give  you  so 
much  remuneration.  I must  call  an 
extraordinary  general  meeting  of  my 
10,000  shareholders  before  I engage  you 
and  obtain  their  approval  of  your  terms 
of  service  ”.  Personally  I do  not  think  in 
practice  it  would  be  workable. 


Mr.  Read : Neither  do  I. 

3812.  It  is  the  law  in  Western  Australia, 

and  even  more  strongly  it  is  the  law  in 
India. Mr.  Menzies:  Does  every  direc- 

tor then  have  a basic  irreducible  remunera- 
tion, and  is  it  the  extra  remuneration 
which  is  voted  by  the  shareholders  at  the 
general  meeting?  They  do  in  Australia 
have  a minimum  basic  wage  w hich  applies 
to  secretaries  and  probably  to  lawyers  as 
well. 

3813.  You  do  not  like  it,  in  other 

words? No. 

Mr.  Read:  In  these  days  of  high  taxation 
it  is  sometimes  very  difficult  to  get  the 
man  you  want  unless  you  do  pay  him 
very  highly. 

3814.  Mr.  Scott:  In  your  memorandum 
I understand  you  recommend  that  the 
ultra  vires  doctrine  should  not  apply  to 

third  parties  at  all,  is  that  right  ? Mr. 

Purse:  That  is  so. 

3815.  So  that  would  mean  a third  party 
even  if  he  expressly  knew'  that  a particular 
transaction  in  which  he  was  engaged, 
whether  it  was  the  purchase  or  sale  of  an 
asset,  was  for  an  object  that  was  not 
authorised  so  far  as  the  internal  regula- 
tions of  the  company  w7ere  concerned,  he 
could  nevertheless  go  ahead  with  it  and 

be  fully  protected? That  is  not  our 

view — we  think  that  a third  party  with 
express  notice  should  not  be  protected. 

3816.  Express  notice  opens  the  whole 
question  again,  does  it  not?  I hoped 
you  were  going  to  say  that  the  answer  was 
yes,  he  could  go  ahead  even  with  express 
notice,  but  once  you  accept  that  a third 
party  is  bound  by  notice  do  you  not  get 
straight  away  back  to  the  position  as  it  is 

today? 1 think  not,  because  at  present 

he  must  depend  upon  the  terms  of  the 
memorandum  of  association.  He  is 
bound  by  knowledge  of  those,  whereas 
under  our  proposals  the  transaction  might 
have  been  authorised  by  a resolution  in 
general  meeting. 

3817.  I think  you  did  say  that  the 
memorandum  of  association  would  not  be 
a public  document  as  at  present,  but  if 
the  company  in  question  has  a large 
number  of  shareholders,  10,000  or  so,  the 
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third  party  might  be  a shareholder  him- 
self; there  must  be  some  means  by  which 
that  document  would  be  in  fact  a public 
document,  it  could  not  be  concealed,  and 
I think  in  many  cases  the  third  party  would 
almost  inevitably  have  notice  of  the  memo- 
randum, indeed,  he  might  consider  it 
prudent  to  ask  for  it,  and  I think  in  that 
case  you  get  back  straight  away  to  the 

position  we  are  in  today? Mr. 

Menzies : Our  views  are  that  we  want  to 
get  away  from  the  present  position  and 
protect  members  of  the  public.  We  want 
to  get  away  from  that  so  that  anyone  can 
deal  with  a company  and  he  will  not  find 
that  he  is  an  unpaid  creditor  because  the 
transaction  was  ultra  vires. 

3818.  I think  a lot  of  the  evidence  we 

have  had  supports  that  view,  and  I was 
trying  to  analyse  your  suggestions  for 
meeting  it  so  fax  as  the  third  party  was 
concerned,  because  I think  if  you  do 
enshrine  in  a memorandum  of  association 
certain  objects  and  possibly  powers  by 
which  the  directors  are  bound  so  far  as 
their  shareholders  are  concerned,  you  do 
open  the  door  to  the  question  of  notice  of 
that  document  being  given  to  the  third 
party. Exactly. 

3819.  You  do  not  see  any  difficulty  then 
in  your  attempt  to  protect  third  parties 
dealing  with  a company  if  you  still  preserve 
the  principle  that  he  is  affected  by  notice, 
whether  it  is  express  or  implied  might  be 

difficult  to  decide? Mr.  Purse : I must 

admit  that  our  recommendations  do  not 
deal  expressly  with  the  question  of  notice. 

3820.  I thought  they  did  really,  because 
in  your  recommendation  (iii)  under  head- 
ing 1 (j b ) you  say:  “ That  as  regards  third 
parties  a company  shall  have  the  same 
powers  as  an  individual  notwithstanding 
anything  omitted  from  its  memorandum 
of  association,  and  accordingly  as  regards 
third  parties  the  ultra  vires  doctrine  be 

abolished  ”, Yes,  but  if  the  third 

party  is  aware  or  has  noticed  that  the 
transaction  has  not  been  approved  by  the 
shareholders,  he  should  not  be  protected. 

3821.  In  that  case  you  would  not  be 

abolishing  the  ultra  vires  doctrine. 

Yes,  the  company  should  be  able  to 
exercise  the  same  powers  as  an  individual, 
and  the  third  party  should  not  suffer, 
although  a transaction  might  be  ultra 


vires  or  outside  the  express  memorandum 
of  association.  But  we  felt  there  must  be 
some  deterrent  on  directors  otherwise  they 
would  disregard  memoranda  of  associa- 
tion entirely  and  do  entirely  what  they 
wanted. 

3822.  Could  you  not  envisage  a situa- 
tion where  third  parties  could  deal  with 
the  directors  entirely  without  reference  to 
any  document  at  all,  and  it  was  only  the 
shareholders  who  could  restrain  the  direc- 
tors and  call  them  to  account  for  any 
transaction  which  they  had  done  outside 
the  terms  of  their  authority?— — That  is 
what  our  recommendation  (iv)  is  designed 
to  do  really. 

3823.  But  I thought  it  was  weakened  a 
little  by  your  saying  a third  party  would  be 

affected  by  notice. Mr.  Menzies:  I 

agree  with  Mr.  Scott,  you  cannot  have  it 
both  ways. 

3824.  Professor  Gower : Is  there  not 
perhaps  a confusion?  Under  the  present 
law  a third  party  is  affected  with  notice  of 
the  limitations  imposed  by  the  memoran- 
dum on  the  company’s  powers.  That 
would  disappear,  I understand.  On  the 
other  hand  you  might  still  get  a situation 
in  which  an  officer  of  a company  was 
acting  outside  his  authority,  and  surely  if 
the  third  party  actually  knew  that  then  he 

should  be  affected? Mr.  Purse:  That 

really  puts  the  question  as  it  presented 
itself  to  me,  if  I may  say  so. 

3825.  Mr.  Mackinnon:  But  if  anybody 

can  stop  a director  dealing  with  a third 
party  on  the  grounds  that  the  transaction 
is  outside  the  powers  delegated  by  the 
company  to  the  director  in  the  memoran- 
dum, the  third  party  will  be  driven  to 
enquire  into  the  memorandum.  If  we  are 
seeking  to  abolish  the  ultra  vires  rule  we 
shall  only  bring  it  back  by  the  back  door 
unless  we  also  provide  that  a third  party 
is  not  affected  by  any  restrictions  on  the 
director  in  the  memorandum. Y es. 

3826.  On  the  question  of  the  issue  of 
shares  being  at  the  disposal  of  the  direc- 
tors— and  the  suggestion  is  that  they 
should  not  be  free  to  issue  more  than 
20  per  cent,  of  the  issued  equity  capital, 
except  pro  rata  to  existing  shareholders, 
without  the  prior  consent  of  the  share- 
holders— do  you  apply  that  only  to  the 
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issue  of  equity  shares  for  cash  or  would 
you  apply  it  for  example  to  issues  of  shares 
on  the  acquisition  of  a business,  on  the 

take-over  of  another  company? Yes, 

both. 

3827.  So  they  could  not  make  an  offer 
of  the  company’s  shares  to  acquire  the 
shares  of  another  company  without  getting 

the  consent  of  the  shareholders? Mr. 

Menzies : If  the  issue  exceeds  20  per  cent. 

3828.  But  up  to  20  per  cent,  you  would 

allow  it? Mr.  Fleming : We  suggest  the 

figure  of  20  per  cent,  as  a reasonable 
dividing  line. 

3829.  In  your  recommendations  about 
take-over  bids,  you  suggest:  "No  offer 
may  be  made  in  relation  to  a take-over 
bid  in  respect  of  any  class  of  securities 
unless  it  is  made  to  all  holders  of  securities 
of  that  class  ”.  If  a company  had,  say, 
47  per  cent,  of  the  share  capital  of  another 
company,  the  remaining  53  per  cent,  being 
held  outside,  your  proposal  would  prevent 
that  company  saying  to  one  shareholder: 
“ We  will  buy  your  3£  per  cent,  interest  ”, 
is  that  right?  It  could  not  increase  its 
holding  beyond  50  per  cent,  without 

offering  to  all. We  limit  our  proposal 

to  offers  made  in  relation  to  a take-over 
bid. 

3830.  Yes,  but  the  case  I have  put  to 
you  would  be  a take-over  bid  because  you 
have  defined  a take-over  bid  as  one  which 
would  result  in  the  acquiring  company 
having  more  than  51  per  cent,  of  the  votes. 
If  the  company  owns  let  us  say  47  per  cent., 
it  is  in  your  definition  a take-over  bid  if 
it  makes  an  offer  which  results  in  it  having 

51  per  cent. No,  we  suggest  here  that 

the  definition  should  be  so  drawn  as  not 
to  cover  market  dealings  or  acquisitions, 
and  it  seems  to  me  if  I want  to  buy  3 or  4 
per  cent,  which  you  hold  I can  just  come 
and  ask  for  them. 

3831.  So  the  company  could  always 

make  small  purchases  in  the  market  or 
privately  and  thereby  increase  its  holding 
to  51  per  cent.? Yes. 

.3832.  But  your  memorandum  says: 
“ No  offer  may  be  made  in  relation  to  a 
take-over  bid  in  respect  of  any  class  of 
securities  unless  it  is  made  to  all  holders 
of  securities  of  that  class  **.  It  would  be 


an  offer,  would  it  not,  if  they  got  in  touch 

with  their  friends  ? What  we  are  trying 

to  do  is  to  prevent  people  only  circularising 
certain  of  the  shareholders.  We  thought 
if  anyone  wants  to  make  an  offer  for  the 
shares  of  the  company,  every  shareholder 
ought  to  have  an  equal  chance  of  disposing 
of  his  shares  to  the  offeror. 

3833.  I understand  the  principle.  I 

was  thinking  it  could  easily  happen  in 
practice  that  a company  gradually  in- 
creased its  holding  to  51  per  cent. Mr. 

Menzies'.  There  is  no  objection  to  that, 
provided  it  does  not  issue  circulars  to  only 
a few  of  the  shareholders.  I would  not 
have  thought  we  would  want  to  prevent 
two  private  individuals  or  companies 
getting  together  and  buying  and  selling 
shares  between  themselves  in  the  same 
way  as  one  buys  a property  or  anything 
else.  It  is  the  circular  to  a small  section 
of  the  shareholders,  and  not  to  all  the 
shareholders,  with  a view  to  acquiring 
their  shares  which  this  was  designed  to 
cover. 

3834.  Mrs . Naylor:  How  many  letters 

do  you  have  to  write  in  order  for  it  to 
become  a circular?  Would  it  be  a take- 
over bid  if  they  wrote  to  six  people? 

If  it  was  with  a view  to  obtaining  control 
and  they  did  not  know  those  people,  I 
would  have  thought  it  was,  but  I express 
my  personal  view. 

Mr.  Fleming:  I think  so.  I think 
writing  to  people  you  do  not  know  out 
of  the  blue  would  have  to  be  considered 
a circular. 

3835.  Mr.  Scott:  I think  you  can 

recognise  a circular  when  you  see  it,  but 
there  could  be  borderline  cases,  could 
there  not? Yes. 

3836.  Professor  Gower:  Suppose  the 
bid  was  confined  to  shares  owned  by  the 
directors  for  which  the  bidder  paid  a 

handsome  premium? Mr.  Menzies:  If 

you  buy  shares  direct  from  your  friends 
without  going  through  the  market,  it 
should  not  be  an  offence,  in  the  same  way 
that  you  can  buy  the  shares  on  the  market 
and  give  yourself  control  in  that  way.  We 
admit  that  it  is  a difficult  definition. 

3837.  Mr.  Smith : Concerning  charitable 
and  political  contributions,  the  Institute 
wants  companies  to  retain  their  own 
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discretion  to  make  such  donations  in  the 
interests  of  their  company’s  business,  but 
would  you  see  any  objection  to  disclosure 
of  these  contributions  in  the  annual 

accounts  to  shareholders? Mr.  Read : 

Companies  must  make  payments  and  do 
things  for  the  benefit  of  their  business,  and 
among  those  things  there  may  be  the 
making  of  payments  to  particular  bodies 
which  may  be  charitable,  political  or 
anything  else.  So  long  as  it  is  for  the 
company’s  benefit,  directly  or  indirectly, 
directors  should  have  freedom  to  make 
those  payments.  So  far  as  disclosure  is 
concerned,  we  think  it  is  wrong  in 
principle.  If  disclosure  of  such  contribu- 
tions, why  not  of  expenditure  on  advertis- 
ing? And  then  so  far  as  political  purposes 
are  concerned — and  I think  you  may  he 
particularly  concerned  with  that  aspect, 
Mr.  Smith — there  is  the  difficulty  of 
defining  what  is  a political  purpose.  It  is 
well  known  that  we,  as  an  Institute,  are 
in  favour  of  private  enterprise,  which  we 
think  is  vital  to  this  country’s  interests. 
If  a company  wants  to  fight  any  particular 
aspect  of  that  matter  we  think  it  is 

(The  witnesi 

(Adjourned 


entitled  to  use  the  necessary  funds  to  do 
so.  I think  every  director  has  regard  to 
the  fact  that  he  is  dealing  with  share- 
holder’s money  when  he  makes  a chari- 
table or  any  other  contribution.  But  if 
you  have  disclosure  in  the  aggregate, 
companies  would  perhaps  be  under 
pressure  to  identify  payments  on  request 
from  shareholders.  That  is  our  view. 

3838.  Chairman:  Well,  gentlemen,  that 
concludes  the  questions  we  have  to  ask 

you. 1 would  like  to  add  one  thing, 

Sir — that  on  foreign  companies  there  is  a 
very  good  section,  section  348,  in  the 
New  South  Wales  Companies  Bill,  which 
covers  our  written  evidence  on  this  point. 
May  I leave  a copy  of  that  section  with 
you? 

Chairman:  If  you  would,  that  would 
be  most  helpful.  Then,  gentlemen,  it  only 
remains  for  me  to  express  once  more  the 
thanks  of  the  Committee  to  you  all  for 
coming  and  giving  us  so  much  time  this 
morning  and  also  for  your  very  helpful 
memorandum.  Thank  you  very  much. 

:es  withdrew) 

until  2 p.m.) 


Mr.  E.  G.  Hardman,  Mr.  W.  F.  Talbot,  Mr.  G.  N.  Gabell  and  Mr.  J.  F.  Phillies 
called  and  examined 


3839.  Chairman:  Good  afternoon, 

gentlemen.  As  an  introduction  may  I 
mention  the  following  particulars?  You, 
Mr.  Hardman,  are  a past-president  of  the 
Chartered  Institute  of  Secretaries  and 
member  of  the  Law  and  Parliamentary 
Committee.  Mr.  Talbot  is  a member  of 
the  Council  of  the  Institute  and  Chairman 
of  its  Law  and  Parliamentary  Committee. 
Mr.  Gabell  is  a member  of  the  Council  of 
the  Institute  and  of  its  Law  and  Parliamen- 
tary Committee  and  Mr.  Phillips  is 

the  Secretary  of  the  Institute? Mr. 

Hardman:  That  is  correct. 

3840.  We  have  had  your  careful  and 
very  full  memorandum  for  which  we  are 
greatly  obliged.  It  deals,  among  other 
things,  with  a peat  many  matters  of 
comparative  detail  and  we  do  not  propose 
to  trouble  you  by  going  through  all  those, 


but  we  shall  confine  our  questions  to  the 
more  important  matters  on  which  it  seems 
to  us  you  might  be  able  to  help  us  further. 

The  first  point  concerns  your  suggestion 
that  in  the  case  of  both  public  and  private 
companies  the  minimum  number  of 
members  should  be  three.  Some  witnesses 
have  gone  in  the  other  direction  and 
suggested  in  the  case  of  a wholly  owned 
subsidiary  company  that  it  should  not  be 
necessary  to  have  more  than  one  member. 

What  would  be  your  views  on  that? 

Mr.  Talbot:  We  feel  basically  that  a 
corporation  aggregate  should  consist  of  at 
least  three  persons.  We  feel  that  difficul- 
ties might  arise  in  connection  with  com- 
panies with  only  one  member  as  regards 
the  quorum.  We  feel  that  some  matters 
could  be  abused  if  one  person  had  the 
right  to  act  entirely  on  his  own  without 
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consultation  with  anyone  else.  The  basic 
principle  is  that  a company  is  a corpora- 
tion aggregate. 

3841.  That,  if  I may  say  so,  is  the  con- 
ventional view. Yes. 

3842.  But,  of  course,  practical  con- 
siderations are  urged  on  the  other  side 
and  it  is  said  that  in  the  case  of  a wholly 
owned  subsidiary  there  is  almost  by 
definition  only  one  member  and  it  is  ail 
very  artificial  and  unnecessary  to  go 
through  the  formality  of  producing  a 

second  member. Mr.  Hardman:  As 

you  know,  the  majority  of  companies  are 
private  companies  and  on  formation 
where  you  have  only  two  members  you 
may  well  have  differences  of  opinion 
arising  and  therefore  three  in  the  case  of 
a private  company  is  quite  important  from 
that  point  of  view.  I do  agree,  of  course, 
in  the  case  of  a wholly  owned  subsidiary 
perhaps  other  matters  might  apply,  but 
broadly  speaking  I think  we  must  keep 
this  in  mind  that  the  majority  of  our 
companies  are  private  and  three  is  the 
better  number  when  holding  meetings  and 
carrying  through  the  statutory  obligations 
of  the  company. 

3843.  Might  not  a minimum  number  of 

three  be  inconvenient  in  the  quite  common 
case  of  the  husband  and  wife  partnership 
or  the  two  brothers’  partnership  converted 
into  a private  company? In  my  ex- 

perience where  that  applies  sometimes  you 
get  disagreement  and  very  often  it  is 
almost  impossible  to  have  a meeting, 
whereas  if  you  have  three  there  is  a chance 
of  getting  two  together  at  a meeting,  and 
of  reaching  a decision. 

3844.  You  can  get  two  together  at  a 
meeting  and  if  there  are  three  you  can  get 
a result  on  voting  instead  of  deadlock? 
— —Exactly,  Sir. 

3845.  That  is  certainly  a possibility  that 
should  be  looked  into.  The  minimum  of 
seven  which  is  the  time-honoured  mini- 
mum prescribed  for  a public  company 
since  1862  and  before  seems  to  be  based 
on  a conception  that  this  is  the  minimum 
number  of  people  who  could  reasonably 
prefer  incorporation  rather  than  carrying 

on  business  themselves  as  partners? 

Yes. 

3846.  That  seems  to  have  been  the 
underlying  idea  but  you  say  that  it  is 


unnecessary  to  have  more  than  three 
whether  the  company  is  public  or  private? 
Yes. 

3847.  I see.  Then  you  recommend 
that  the  power  at  present  given  to  a 
minority  to  apply  to  the  Courts  for 
cancellation  of  an  alteration  of  objects 
should  be  removed.  Have  you  any 
knowledge  of  the  extent  to  which  that 

power  has  been  used  since  1948? Mr. 

Talbot:  In  my  experience  it  has  not  been 
used.  The  difficulty  underlying  this  is  the 
fact  that  we  are  obliged  to  file  special 
resolutions  w ithin  15  days  and  yet  21  days 
must  elapse  before  the  resolution  can  be 
effective  to  give  time  for  the  minority  to 
make  its  voice  heard.  Personally  I have 
had  no  experience  of  minorities  exercising 
their  right  under  that  section. 

3848.  Why  do  you  want  to  abolish  it 

even  though  it  is  dormant? Really 

from  the  practical  point  of  view.  You 
will  appreciate  that  a lot  of  our  points 
are  based  on  irritations  that  arise  from 
practice,  the  application  of  the  law  as 
distinct  from  the  law  itself.  Here  is  one 
of  the  cases,  where  we  have  to  file  special 
resolutions  within  15  days  and  we  cannot 
give  effect  to  them  for  2 1 days.  If  anybody 
did  object  that  sets  that  resolution  aside 
and  it  does  not  have  effect.  We  feel  it  is 
a rather  cumbersome  procedure. 

3849.  Supposing  the  times  were  altered 
to  make  the  thing  more  practical  would 
you  see  anything  wrong  with  it  in 

principle? 1 can  see  nothing  wrong 

personally.  I think  it  would  partly  meet 
our  case. 

Mr.  Hardman:  I think  that  alteration 
as  respects  the  timing  of  filing  of  both 
documents,  both  the  special  resolution 
plus  the  printed  memorandum  might  meet 
the  case.  If  that  were  done  I would  have 
no  objection.  On  the  other  hand  we  must 
remember  that  the  resolution  is  passed 
as  a special  resolution  therefore  it  is 
passed  by  a 75  per  cent,  majority. 

3850.  The  theory  underlying  the  power, 
I suppose  is,  that  a shareholder  ought 
to  be  entitled  to  object  to  an  alteration  in 
the  objects  of  the  company  which  may 
make  it  an  entirely  different  concern  from 
the  enterprise  in  which  he  invested  his 
money.  It  is  put  that  his  rights  are  then 
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being  interfered  with  in  a way  in  which 
the  wishes  of  the  majority  of  the  company 
and  the  special  resolution  passed  by  the 
company  as  a whole  should  not  be  effec- 
tive without  the  agreement  of  the  Court. 

Is  it  true  to  say  that  one  could  alter 

the  main  object  of  the  company?  Fresh 
resolutions  as  a rule  simply  extend  the 
objects.  But  we  are  concerned  with  the 
practical  difficulties  of  the  present  arrange- 
ment. 

3851.  It  is  a question  of  the  times  at 
which  the  various  steps  axe  to  be  taken, 
and  these  are  too  short  to  make  the  thing 
effective,  that  is  really  what  it  comes  to. 
Then  passing  to  another  matter,  you  said 
in  paragraph  11  of  your  evidence  that  in 
the  light  of  experience  in  North  America 
since  1953  you  wished  to  withdraw  your 
earlier  recommendation  to  the  Gedge 
Committee  that  the  issue  of  no  par  value 
preference  shares  should  be  permitted. 

Could  you  elaborate  that? -Mr.  Talbot : 

Yes,  we  understand  from  our  friends  in 
North  America  that  difficulties  have  arisen 
when  the  shares  come  up  for  redemption  or 
repayment  in  establishing  exactly  the 
price  at  which  the  preference  shares  are  to 
be  redeemed.  Is  it  the  price  at  which 
they  were  issued?  I do  not  think  I can 
go  any  further  than  that. 

3852.  The  essence  of  a preference  share 
is  that  it  is  preferential  as  regards  some 

amount. Yes.  what  is  that  amount? 

Unless  the  matter  is  clearly  covered  in 
the  terms  of  issue  there  may  be  difficulty, 
and  even  so  other  considerations  which 
were  not  thought  of  at  the  time  of  issue 
of  the  preference  shares  may  arise  which 
affect  their  relationship  to  the  equity ; they 
may  bear  unfairly  on  the  equity. 

3853.  One  might  also  say,  might  one 

not,  the  no  par  value  equity  share  meets 
the  attack  on  the  conventional  share  of 
nominal  value,  that  the  public  or  share- 
holders may  be  misled  when  they  get  a 
dividend  expressed  as  a percentage  of  the 
nominal  value. Yes,  certainly. 

3854.  So  far  as  preference  shares  are 
concerned  they  never  were  exposed  to  that 
attack  because  you  had  a fixed  sum  and 
fixed  rate  of  dividend  or  interest  on  them? 
Yes. 


3855.  So  one  of  the  great  reasons 
alleged  for  adopting  the  no  par  value 
plan  does  not  apply  to  preference  shares? 

It  does  not  apply  to  preference  shares 

and  difficulties  have  arisen  on  redemption. 

3856.  Professor  Gower : I do.  not  . see 
how  they  can  arise  on  redemption  since 
presumably  the  terms  on  which  they  are 
to  be  redeemed  must  be  stated.  Have  you 
in  mind  the  difficulties  which  arise  when 
a company  exercises  its  power  to  buy  its 

own  shares? That  is  a consideration 

in  America.  We  have  in  mind  the  position 
when  the  company,  in  so  far  as  it  can  do 
under  North  American  law,  gets  rid  of  its 
preference  shares  by  paying  them  off,  even 
though  the  company  is  still  a going 
concern.  It  is  in  those  circumstances  that 
these  difficulties  have  arisen,  as  to  what 
price  they  should  be  redeemed  or  paid  off. 

3857.  Mr.  Watson:  Is  it  not  the  thing 
in  practice  in  the  United  States  of  America 
for  preference  shares  to  have  a declared 

redemption  value  ? A lot  of  them  have, 

but  there  are  apparently  some  that  do  not. 

3858.  And  in  those  circumstances  is  it 
not  a supposition  that  they  are  repayable 

at  some  parity,  say  $50  or  $100? 1 

am  sorry.  Sir,  I really  cannot  answer  that 
question.  I can  only  tell  you  the  difficul- 
ties that  have  actually  arisen  and  been 
reported  to  us. 

3859.  I should  have  thought  before 
shares  were  issued  among  the  published 
details  of  their  rights  and  privileges 
would  be  their  ultimate  redemption  value  ? 
No. 

3860.  You  have  found  that  is  not  so? 

One  can  visualise,  for  example,  that 

the  price  of  the  share  on  the  market  might 
be  very  much  higher  than  the  redemption 
price. 

Mrs.  Naylor : But  that  happens  with  par 
value  shares  too,  does  it  not? 

3861.  Mr.  Watson:  The  value  in  the 

market  would  depend,  would  it  not,  on 
the  value  of  the  preference  dividend  and 
whether  it  was  redeemable  by  the  company 
at  a certain  time;  if  it  were  non-redeem- 
able  and  interest  rates  fell  the  shares  would 
rise  in  value? Yes. 

3862.  And  that  presents  a difficulty, 

does  it? So  we  understand,  yes. 
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3863.  The  same  situation  exists  in  this 
country,  does  it  not?  When  interest 
rates  have  been  low,  8 per  cent,  preference 
shares,  which  could  not  be  paid  off  except 
on  liquidation  of  the  company,  have  stood 
at  very  high  value? Yes. 

Mr.  Phillips : We  have  not  had  a great 
deal  of  evidence  on  this  issue  ourselves. 
Our  view  is  based,  one  must  confess,  on 
hearsay  to  some  extent  from  our  corres- 
pondents in  North  America.  The  Insti- 
tute, I think,  was  mostly  impressed  by  the 
view  that  the  advantages  of  no  par  value 
shares — the  desirability  of  authorising  by 
legislation  the  issue  of  no  par  value  shares 
— were  much  more  important  in  the  public 
interest  in  the  case  of  the  equity  than  in 
the  case  of  preference  shares.  Accord- 
ingly we  were  not  really  concerned  to 
pursue  further  the  idea  of  extending  the 
scope  of  the  principle  of  no  par  value  to 
preference  shares.  It  was  from  that 
negative  point  of  view  rather  than  any- 
thing else  that  we  were  concerned  to 
withdraw  our  original  suggestion. 

3864.  Chairman:  I follow.  We  pass  to 
a different  matter.  The  Committee  has 
received  a very  considerable  volume  of 
evidence  in  favour  of  abolishing  the 
present  special  privileges  accorded  to  the 
exempt  private  company.  We  gather  from 
your  memorandum,  I think  under  para- 
graph 15,  that  you  are  not  suggesting  such 

an  abolition? Mr.  Talbot : That  is 

correct,  Sir.  There  was  a diversity  of 
views  on  this  question  but  the  majority 
view  was  that  no  drastic  change  should  be 
recommended. 

Mr.  Hardman:  It  is  the  case,  is  it  not, 
that  these  companies  are  very  private 
concerns,  and  we  have  seen  evidence,  at 
least  suggestions,  coming  forward  that 
perhaps  accounts  should  be  filed  in  future. 
Is  that  strictly  fair  when  they  are  purely 
private  companies;  why  should  informa- 
tion be  divulged  to  competitors?  I think 
myself  that  the  division  of  companies  at 
the  moment  is  quite  good.  Where  you 
have  any  other  connection  whatever  in 
the  company,  where  shares  are  not  bene- 
ficially held  by  the  registered  owner,  then 
it  ceases  to  be  exempt.  I think  there  is  a 
strong  case  to  be  made  out  for  the 
retention  of  this  particular  type  of 
company. 


3865.  Speaking  from  recollection  I 
believe  almost  80  per  cent,  of  private 
companies  are  exempt  private  companies 
and  one  is  also  told — I have  not  got  any 
detailed  information  about  it — that  this 
category  of  exempt  private  company  does 
include  some  very'  large  concerns  indeed. 

That  is  so.  But  nevertheless,  surely 

there  is  the  principle  that  where  you 
have  a purely  family  company  and  every’ 
share  beneficially  held  by  the  registered 
holders  without  any  interference  at  all 
from  outside,  the  privilege  should  be 
granted  to  that  company  to  retain  its 
privacy. 

3866.  The  Cohen  Committee,  in  order 

to  direct  these  privileges  to  the  people 
who  in  their  view  should  have  them,  did 
bring  in,  in  what  is  the  seventh  schedule 
to  the  Act,  some  extraordinarily  compli- 
cated requirements. Yes;  the  basic 

requirements  were  that  there  should  be  no 
interference  with  the  board  and  that  the 
complete  beneficial  ownership  should  be 
in  the  people  who  were  members  of  the 
company.  I think  the  retention  of  this 
form  of  company  is  quite  important  for 
the  business  of  this  countiy,  and  from  my 
experience  of  formation  of  private  com- 
panies stretching  now  over  many  years, 
people  jealously  guard  their  interests  and 
do  not  want  any  other  information 
divulged  to  competitors,  particularly  in 
given  areas. 

3867.  On  the  other  hand,  they  do  enjoy 
the  benefit  of  limited  liability,  do  they 

not? Yes,  but  they  have  obligations 

too.  Exempt  private  companies  must 
fulfil  their  obligations  as  well  as  deriving 
benefit.  I think  personally,  that  in  the 
case  of  the  smaller,  purely  private,  com- 
pany these  exemptions  are  welcomed  by 
the  general  trading  population. 

3868.  Of  course,  it  depends  which  side 
of  the  fence  you  are  on.  But  we  have  had 
evidence  from  various  bodies  in  the  nature 
of  trade  protection  societies  and  there  is 
one  concern  which  insures  credit  worthi- 
ness who  say  that  their  work  would  be 
greatly  facilitated  if  they  could  get 
particulars  of  the  people  whose  credit 
worthiness  was  in  question  by  simply 
going  to  Bush  House  and  looking  up  their 

file. 1 read  that  with  great  interest  but 

at  the  same  time  that  is  one  section,  surely, 
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of  one  part  of  our  trading  organisation. 
There  are  other  methods  by  which  they 
can  find  out  the  credit  worthiness  of  the 
people  concerned  in  an  exempt  private 
company. 

3869.  Of  course  they  can  go  to  the 
person  and  say  we  are  not  going  to 
extend  any  credit  to  you  unless  you 
produce  your  balance  sheet,  I agree.  But 
it  would  be  rather  a more  painless  process 
if  they  could  just  go  to  Bush  House  and 
find  the  information  they  wanted  on  the 

file. Mr.  Phillips'.  I think  the  view  of 

the  Institute  on  this  issue  was  based 
primarily  on  practical  considerations,  and 
the  fact  that  so  far  as  we  are  aware  no 
real  hardship  or  abuse,  no  harm  or 
damage  to  the  public  interest  in  our  view 
has  arisen  from  the  present  classification 
of  companies.  There  may  be  arguments 
for  and  against  continuing  the  privileges 
available  to  exempt  private  companies  but 
we  have  no  evidence  before  us  at  any  rate 
to  show  that  the  present  position  is 
contrary  to  public  interest.  Accordingly, 
because  of  the  convenience  of  the  existing 
procedure  we  would  like  to  recommend 
on  balance  the  continuation  of  the 
existing  legislation. 

3870.  You  say  in  effect  the  onus  of 
proving  the  need  for  an  alteration  in  the 
law  rests  on  those  proposing  it  and  the 

case  has  not  been  made  out? 1 wish 

I had  been  able  to  express  it  in  those 
terms,  yes. 


to  preserve  a certain  amount  of  secrecy 
in  their  operations. 

3875.  Just  to  deal  with  the  three  main 
exemptions,  the  first  is  the  right  to  appoint 
unqualified  auditors.  Do  you  think  that 
desirable? Mr.  Hardman-.  No,  cer- 

tainly not. 

Mr.  Talbot-.  As  a matter  of  fact  we  were 
approached  by  the  Institute  of  Chartered 
Accountants  some  three  or  four  years 
back.  That  Institute  asked  whether  we 
would  support  the  contention  that  exempt 
private  companies  should,  be  brought 
under  the  same  conditions  in  this  respect 
as  other  companies,  that  the  auditors 
should  be  qualified.  A small  sub-com- 
mittee of  our  Institute  was  set  up  and  we 
concurred  with  that  view. 

3876.  It  may  be  we  have  all  been  push- 

ing at  an  open  door  because  I gather  the 
results  so  far  received  of  a sample  enquiry 
carried  out  on  behalf  of  this  Committee 
indicates  that  at  least  86  per  cent,  of  all 
exempt  private  companies  do  employ 
qualified  auditors. Yes. 

3877.  Then  we  have  dealt  with  the  right 

not  to  file  accounts,  and  the  consideration 
there  is  that  of  privacy? Mainly,  yes. 

3878.  Then  there  is  the  right  to  make 
loans  to  directors  which  is  denied  to  every 
other  company.  Do  you  see  any  reason 

for  preserving  that? Only  again 

because  in  the  nature  of  these  small 
businesses  it  can  be  a reasonable  thing 
to  do.  I see  no  harm  in  it. 


3871.  What  are  the  practical  considera- 
tions in  favour  of  preserving  this  special 

kind  of  company? Mr.  Talbot-.  Mainly 

the  saving  of  work,  that  is  what  it  amounts 
to. 


3872.  Of  course,  they  have  got  to  keep 
accounts,  have  they  not?  Most  cer- 
tainly. 

3873.  And  the  accounts  have  to  be 

audited? Certainly,  but  you  would 

not  publish  them  necessarily  as  a separate 
document. 


3874.  Given  the  necessity  for  accounts 
and  given  the  necessity  for  audit  what  is 
there  against  filing,  that  is  not  an  expensive 

process,  is  it? No.  I think  *e 

objection  to  filing  is  really  the  disclosure 
it  makes  in  the  case  of  people  who  want 


3879.  A person  dealing  with  a company 
which  turned  out  to  be  unable  to  pay  its 
debts  might  feel  a little  aggrieved  if  he 
found  that  the  assets  of  the  company  had 
all  gone  in  the  form  of  loans  to  directors 

when  he  came  to  get  his  payment? I 

cannot  deny  that. 

3880.  That  is  a consideration,  is  it  not? 
-It  certainly  is. 

3881.  Can  you  suggest  any  reason  why 
this  power  to  make  loans  to  directors  was 
accorded  to  the  exempt  private  company  ? 

No,  Sir,  other  than  the  nature  of  the 

company  envisaged  at  the  time,  the  small 
family  business.  That  is  a very  real 
consideration.  Sir. 

3882.  It  is  a convenience,  no  doubt,  to 
the  members  of  the  company  that  they 
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should  be  able  to  make  loans  to  directors 
who  probably  would  be  the  same  as  the 

members  of  the  small  company. Yes. 

If  they  were  trading  as  individuals  they 
could  dissipate  their  money  in  some  other 
ways. 

3883.  There  are  only  too  many  ways  of 

dissipating  one’s  money. The  very  fact 

that  a family  forms  a company  does  not 
really  affect  the  creditor  position.  If  they 
did  not  form  a company  and  traded  as 
Smith  & Son,  if  they  were  intent  on  not 
paying  their  bills  they  would  not  pay  them. 

3884.  But  there  is  no  reason  why  this 

Committee  or  the  legislation  should  point 
the  way? No. 

3885.  Mrs.  Naylor-.  Of  course  private 

companies  do  have  a limited  liability  ? 

Exactly. 

3886.  Chairman:  The  next  point  is 
quite  a different  one  again  and  concerns 
section  195,  the  register  of  directors'  share 
holdings.  You  say  in  effect  that  you  doubt 
the  desirability  of  that  provision.  Could 

you  amplify  your  objection  to  it? 

Yes,  Sir,  the  section  was  mainly  designed 
to  curtail  the  activities  of  a director  who 
was  possibly  taking  advantage  of  inside 
information  in  order  to  deal  in  the 
company’s  shares  and  so  make  a personal 
profit  for  himself.  1 think  that  was  the 
idea  behind  the  Cohen  Committee's 
recommendations.  Our  view  is  to  a great 
extent  that  the  person  who  is  intent  on 
doing  that  kind  of  thing  will  do  it  anyway 
through  nominees.  Section  195  does  act 
as  a brake  to  the  person  who  may  be  on 
the  borderline,  if  I make  myself  clear:  a 
person  who  might  not  do  it  when  he  sees 
he  has  to  disclose  it.  The  person  who 
does  not  care  will  do  it  in  any  case.  So 
we  think  there  is  cause  to  retain  the  section 
but  we  think  it  ought  to  be  eased  a lot. 
I can  speak  with  personal  experience  of  a 
company  which  has  67  wholly  owned 
subsidiaries;  the  holding  company  has  the 
bulk  of  the  shares  and  one  director  holds 
one  share  of  each  subsidiary  as  nominee. 
We  have  to  maintain  a register  of  directors’ 
shareholdings  for  each  subsidiary  in  each 
of  which  must  be  recorded  the  shares 
which  the  director  holds  in  the  parent 
company.  We  think  this  is  unnecessary 
and  serves  no  useful  purpose.  We  also 
feel  there  is  an  enforced  disclosure  in 


certain  circumstances  of  information  not 
connected  with  or  of  interest  to  the 
company.  For  example,  a director  may- 
be a trustee  of  a trust  and  he  has  to  declare 
details  of  that  trust  which  is  nothing  to  do 
with  the  company  at  all.  Perhaps  for 
personal  reasons  not  connected  with  the 
company  he  does  not  want  to  disclose  it. 
Strictly  speaking  he  should.  We  feel  there 
should  be  some  easing  of  the  section, 
especially  with  regard  to  wholly  owned 
subsidiaries. 

3887.  You  really  favour  an  casing  of 
the  provisions  of  the  section  rather  than 

abolishing  it  altogether,  is  that  right  ’ 

I think  that  summarises  our  views. 

Mr.  Hardman : The  easing  of  it  in  the 
case  particularly  of  the  wholly  owned 
subsidiary.  Information  is  duplicated 
time  after  time  which  we  feel  is  quite 
unnecessary'  in  the  case  of  the  holding 
company.  We  favour  the  retention  of  the 
section  but  the  easing  of  the  work  of  it 
in  the  case  of  wholly  owned  subsidiaries. 

Mr.  Talbot:  And  we  do  say  we  doubt 
the  usefulness  of  the  section  for  the  reason 
I have  already  given  that  the  man  who 
intends  to  take  advantage  of  inside  infor- 
mation will  do  so  through  nominees 
without  disclosing  it  to  the  company  and 
the  company  has  no  means  whatever  of 
enforcing  disclosure. 

3888.  The  terms  of  the  section  are 
fairly  wide  and  it  looks  to  me  that  they  do 
include  nominees.— The  section  does 
cover  nominee  holdings  hut  the  director 
must  disclose  his  action.  We  say  a director 
who  is  intent  on  defrauding  the  company 
or  taking  advantage  of  inside  information 
for  his  own  benefit  is  the  very  man  not  to 
disclose  it  and  there  is  no  means  to  force 
him  to  do  so. 

3889.  For  reasons  of  that  kind  it  cannot 

be  made  fully  effective? No. 

3890.  You  say,  further,  in  some  cases 
it  involves  really  quite  a considerable 

amount  of  work? In  the  case  of 

wholly  owned  subsidiaries,  yes,  w here  you 
have  to  maintain  separate  registers. 

3891.  You  think  the  section  which  you 
do  not  like  ought  to  be  simplified  so  that 
the  requirement  does  not  apply  in  the  case 
of  wholly  owned  subsidiaries  ?- — Exactly 
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Sir.  If  it  is  to  be  retained  at  all,  and  we  are 
doubtful  as  to  its  value,  then  relief  should 
be  given  and  the  section  should  not  apply 
to  wholly  owned  subsidiaries. 

3892.  Your  next  one  is  a curious  little 
point  which  as  I understand  it  is  this:  as 
regards  the  register  of  directors  you  raise 
a point  whether  section  200  (9)  (a),  which 
contains  that  wonderful  definition  of  a 
director  as  a person  in  accordance  with 
whoseinstructions  a director  is  accustomed 
to  act,  makes  a holding  company  a 
director  of  a subsidiary  company  for  the 

purposes  of  the  register. It  has  been 

interpreted  that  way  on  legal  advice. 

3893.  Can  it  be  that  it  was  intended 
by  section  200  (9)  (a)  to  make  the  holding 
company  a director  because  of  the  mere 
fact  that  it  is  a majority  shareholder  of  the 
subsidiary  company.  If  so  it  would  also 
cover  a majority  shareholder,  however 
acquiescent,  of  a company  because  if  he 
does  exercise  his  voting  powers  he  can 
make  directors  do  what  he  wants? — - 
We  do  not  think  it  was  intended  that  it 
should  but  there  have  been  cases  where  it 
has  been  interpreted  in  that  way. 

3894.  The  next  point  is  on  the  next 

section,  section  201,  publication  of  direc- 
tors1 names  and  so  forth,  and  as  to  that 
you  say  that  it  should  either  be  abolished 
or  be  applicable  in  all  appropriate  docu- 
ments and  not  merely  those  sent  to 
persons  in  any  part  of  Her  Majesty’s 
Dominions.  Would  there  be  any  merit 
in  extending  this  provision  so  as  to  make 
it  necessary  to  give  particulars  on  docu- 
ments sent  outside  Her  Majesty’s  Domi- 
nions?  Mr.  Phillips-.  It  seemed  to  us 

that  you  should  extend  section  201  to 
cover  the  case  of  companies  which  were 
formed  at  any  time,  registered  at  any  time, 
and  secondly,  that  if  protection  were 
needed  for  people  in  Her  Majesty’s 
Dominions  it  might  equally  be  needed  for 
people  who  were  resident  in  foreign 
countries  and  to  whom  it  was  important 
that  they  should  know  the  nationality  and 
the  directors  of  the  company.  Should,  for 
instance,  the  section  cease  to  apply  if 
South  Africa  becomes  a Republic  outside 
the  British  Commonwealth  or  not?  It 
seemed  to  us  that  it  was  inconsistent  and 
incomplete.  We  do  not  advocate  the 
retention  of  the  section,  as  you  know,  but 
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if  it  is  to  be  retained  we  do  think  that  it 
should  be  made  comprehensive  and  apply 
uniformly  to  everybody. 

3895.  I was  wondering  whether  if  it  was 
extended  to  all  parts  of  the  world  a com- 
pany might  not  be  harmed  in  some  way 
by  disclosing  these  particulars  in  some 

foreign  countries? We  really  had  not 

considered  that  possibility.  I suppose  if 
somebody  in  a foreign  country  wanted  to 
ascertain  the  identity  of  directors  in  a 
particular  company  he  could  do  so  without 
a lot  of  difficulty. 

3896.  By  merely  asking  an  agent  in 

London? Exactly. 

Mr.  Talbot : Behind  our  ideas  in  regard 
to  this  section  was  the  fact  that  a lot  of  the 
shell  companies  that  have  been  taken  over 
and  used  for  other  purposes  were  formed 
before  1916,  particularly  rubber  com- 
panies; those  shell  companies  have  been 
used  by  persons  in  order  to  carry  on  some 
other  business  entirely  remote — very  often 
in  property — without  disclosing  their 
names  so  that  the  person  dealing  with  the 
company  has  no  knowledge  from  the 
notepaper  who  the  directors  are. 

3897.  These  are  people  resident  abro  ad  ? 

Resident  here,  not  necessarily  British 

nationals.  But  the  whole  point  is  that 
these  rubber  companies  and  other  com- 
panies formed  before  1916  have  been 
taken  over  and  used  for  totally  different 
purposes  and  at  the  same  time  have  taken 
advantage  of  not  disclosing  names  of 
directors  on  their  notepaper.  It  is 
admitted  that  third  parties  can  always  find 
out  in  other  ways  who  the  directors  are 
even  if  they  cannot  get  it  from  the 
notepaper. 

3898.  That  looks  as  though  the  pro- 
visions of  Section  201  if  they  had  applied 
to  these  pre-1916  Companies  would  have 
served  a useful  purpose.  That  is  not  a 
very  good  basis  on  which  to  found  a plea 

for  abolishing  the  section? It  is  going 

to  be  very  difficult  for  many  companies. 
There  are  many  arguments  relative  to 
the  publication  of  directors’  names. 
Where  there  are  several  directors  it 
would  be  very  inconvenient  and  might 
conceivably  take  up  the  whole  front  page 
of  a letter. 

3899.  A company  might  have  to  attach 
something  like  a telephone  directory  to 
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its  letters? Exactly.  Therefore  we 

feel  that  is  not  reasonable;  but  if  the 
Committee  think  it  is  reasonable  that 
these  names  should  be  retained  on 
notepaper  then  the  section  should  apply 
to  all  companies  whenever  registered. 

3900.  Professor  Gower:  From  your 

practical  experience  do  any  companies  in 
fact  keep  separate  notepaper  for  use  when 
writing  abroad  ? Not  in  my  experience. 

3901.  Chairman:  That  needs  tidying 

up. We  feel  that.  It  is  really  a tidying 

up  suggestion. 

3902.  I have  a note  on  Section  185 
which  is  the  retirement  of  directors  under 
age  limit.  Have  you  considered  the 
provisions  relating  to  that  ? The  question 
I have  in  mind  is  whether  you  think  these 
provisions  designed,  I suppose,  to  secure 
retirement  of  directors  at  a reasonable 
age  are  effective  and  if  not  whether  you 
think  anything  ought  to  be  done  to  make 
them  more  effective  than  they  are  at 

present? We  have  had  no  suggestions 

that  they  are  not  effective.  Various 
people  have  expressed  their  views  as  to 
whether  they  are  necessary  but  we  would 
rather  not  express  a view  in  that  regard 
because  it  is  really  a political  question 
from  many  points  of  view.  We  have  not 
found  any  difficulty  in  regard  to  the 
working  of  that  section,  and  none  has 
been  expressed  to  us. 

Mr.  Phillips:  I think  really  the  Institute 
feels  it  is  scarcely  a matter  which  comes 
within  its  province. 

3903.  It  is  rather  a delicate  matter? 

Yes.  The  secretary  might  often  have  a 
view.  Sometimes  it  is  not  tactful  to 
express  it. 

3904.  Then  my  next  point  is  your 
concern  over  the  growing  use  of  fancy 
names  such  as  special  director  or  executive 
director;  these  terms  being  used  to 
describe  a person  with  less  than  the  full 
powers  of  a director  but  who  merits 
some  honorary  recognition  of  his  long 
service,  something  of  that  sort,  really? 

Mr.  Talbot:  Yes.  His  name  may  or 

may  not  be  shown  on  the  notepaper  but 
very  often  in  dealing  with  third  parties 
he  produces  his  business  card  and  the 
person  dealing  with  him,  unless  he  knows 
the  structure  of  the  company,  thinks  he  is 


dealing  with  a man  who  is  a director 
properly  so  called  of  the  company  who 
has  power  to  bind  the  company  accord- 
ingly; this  practice  is  growing  and  we 
think  it  might  be  dangerous. 

3905.  Mr.  Brown:  You  would  not 
object  to  the  use  of  the  word  executive 
director  to  describe  someone  who  has  all 

the  responsibilities  of  the  director? 

No.  The  difficulties  arise  from  his 
limitation.  He  has  not  even  the  right  to 
attend  board  meetings  except  when 
called.  If  he  is  not  able  to  accept  the 
liabilities  of  a director  he  should  not  hold 
out  to  a third  party  that  he  has  directorial 
powers. 

3906.  Chairman:  Would  you  agree  it 

might  be  rather  difficult  as  a matter  of 
legislation?  Do  you  think  there  would 
be  any  future  in  a legislative  provision  to 
the  effect  that  anyone  who  is  designated 
by  one  of  these  names  which  includes  the 
word  “ director  ” with  the  connivance  of 
the  company  shall  be  deemed  to  have  all 
the  powers  of  a director  to  bind  a company 
in  dealing  with  a third  party? Yes. 

Mr.  Gabell:  I think,  Mr.  Chairman, 
there  is  some  distinction  to  be  made 
between  using  the  word  director  in 
relation  to  a function,  such  as  director  of 
research  or  a director  of  a commercial 
function,  and  using  the  expression  special 
director  or  executive  director.  In  the 
former  case  I do  not  think  there  is  any 
suggestion  that  that  man  is  a member 
of  the  board  of  the  company.  Where  he 
calls  himself  an  executive  director  the 
common  understanding  of  that  is  that  he 
is  a full  time,  salaried  member  of  the 
board,  and  it  is  a misuse  of  the  expression 
if  he  is  not.  So  I should  have  thought 
that  to  have  ruled  out  the  word  director 
from  a name  altogether  could  be  an 
unnecessary  restriction  upon  titles. 

3907.  Yes,  I see. Sometimes  you 

have  special  directors  or  executive  direc- 
tors whose  titles  imply  membership  of  the 
board  but  who  are  in  fact  a special  class 
of  executives  created  in  the  articles  of 
association.  People  dealing  with  the 
company  do  not  normally  know  that 
provision  in  the  articles. 

3908.  Supposing  you  have  Director 
(Contracts),  Director  (Research),  which 
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side  of  the  line  would  those  be? 

I appreciate  it  would  be  quite  difficult  to 
make  a hard  and  fast  line.  But  there  are 
instances  where  there  could  be  no  doubt 
that  the  function  described  did  not  imply 
directorship  of  a company ; that  I should 
have  thought  should  be  permitted. 

Chairman:  This  one  looks  as  if  it  is 
going  to  turn  out  on  further  investigation 
rather  more  difficult  that  it  at  first 
appears. 

3909.  Mr.  Brown:  Would  it  not  be 
simple  to  alter  the  other  name  to  research 
manager  and  adopt  the  suggestion  that 
director  is  limited  to  those  who  are 

full  members  of  the  board? I do  not 

think  the  expression  manager  necessarily 
carries  the  same  understanding. 

3910.  Mrs.  Naylor:  Controller  sounds 
much  grander. 

Chairman : Comptroller  is  a splendid 

name. Mr.  Phillips:  On  this  issue,  as 

you  will  observe  from  the  paragraphs  in  ' 
our  memorandum  dealing  with  the  matter, 
whereas  with  other  paragraphs  we  have 
attempted  a positive  proposal,  in  this 
case  we  feel  bound  to  confine  ourselves 
merely  to  record  the  development  of  this 
practice  which  we  rather  deprecate. 
We  do  not  suggest  it  is  practicable 
satisfactorily  to  legislate  against  it.  We 
merely  wanted  to  record  our  feeling  in  the 
matter.  We  recognise  the  difficulties  of 
choice  of  appropriate  terms  and  of 
legislation  generally  in  a matter  of  this 
kind  but  we  did  want  to  bring  before  you 
our  view  that  we  deprecate  this  develop- 
ment. 

3911.  Mr.  Scott:  Would  you  apply  it 
also  to  the  local  directors  of  banks,  for 

example? That  is  an  aspect  we  have 

not  considered  and  there  are  all  sorts  of 
organisations  the  chief  executive  officer 
of  which  is  called  director  without 
directorial  powers  in  the  company  sense. 
We  have  not  extended  our  thinking  to 
that  at  all.  This  is  confined  to  the  case 
of  the  special  or  executive  director  of  the 
ordinary  trading  company. 

3912.  Chairman:  It  is  rather  a case  of 
ffien  everybody  is  somebody,  nobody  is 
nybody.  You  might  find  yourself 
ontracting  with  the  commissionaire  who 

is  director  (doors). Yes. 


3913.  So  far  as  we  have  got  it  looks  as 
if  it  would  be  a difficult  matter  to  legislate 
on  this  but  you  have  recorded  your 

objections  to  the  present  position. 

I think  by  implication,  Sir,  we  have 
indicated  too  our  recognition  of  the 
difficulty  of  legislating  against  it. 

3914.  Have  you  met  with  any  actual 
cases  were  somebody  was  deceived  to  his 

detriment  through  this  practice? 

Mr.  Talbot:  I heard  a case  in  reverse, 
if  I may  mention  it.  A company  with 
which  I am  associated  has  several  sub- 
sidiaries and  executive  directors  are 
appointed  to  those  subsidiaries.  They  are 
the  technical  executives  who  carry  on  the 
day-to-day  work  of  the  subsidiary — it  is  a 
contracting  company.  These  technical 
executives  have  conferences  and  negotiate 
with  local  government  authorities  in 
connection  with  building  contracts  and 
town  planning  schemes.  The  company 
wished,  for  administrative  reasons,  to 
change  its  policy  regarding  the  appoint- 
ment of  executives  as  executive  directors 
but  was  unable  to  do  so  because  of  the 
impression  already  created  in  the  minds 
of  third  parties  who  had  had  dealings 
with  them.  In  regard  to  the  executive 
directors  themselves,  to  alter  their  status 
might  imply  as  regards  third  parties  and 
members  of  the  staff  of  the  company 
concerned,  that  they  had  been  demoted 
or  lost  prestige,  which  was  not  the  case. 

3915.  The  next  point  I have  concerns 
non-voting  shares  about  which  as,  of 
course,  you  know,  there  has  been  con- 
siderable controversy  of  late  and  you 
make  a novel  suggestion.  I use  that  word 
in  the  sense  that  it  is  one  that  our  fairly 
numerous  other  witnesses  have  not 
produced,  that  the  holders  of  non-voting 
shares  should  be  entitled  to  apply  to  the 
Court  in  certain  circumstances  and  be 
given  such  right  of  voting  on  the  particular 
matter,  as  I understand  it,  as  the  Court 

shall  think  fit. Mr.  Phillips:  Yes. 

The  Institute  has,  in  formulating  this  idea, 
as  it  were,  proceeded  on  the  basic  assump- 
tion that  in  the  ultimate  resort  it  is  the 
owners  of  the  equity  capital  who  should 
decide  the  destiny  of  the  company, 
however  indirect  their  degree  of  control 
may  be.  We  did  not  want  to  support  the 
various  other  propositions  which  have, 
of  course,  been  canvassed  for  prohibiting 
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non-voting  shares,  enfranchising  them, 
paying  compensation  and  the  like,  because 
we  could  not  really  see  how  justice  could 
be  done  as  between  voting  and  non-voting 
shareholders  by  any  of  these  devices. 
And  so  we  conceived  the  idea  that  it  would 
be  right  to  give  the  Court  the  power  to 
confer  upon  non-voting  shareholders,  in 
specified  circumstances  which  were  care- 
fully worked  out,  the  right  to  participate 
in  the  decision  on  the  future  of  the  com- 
pany. In  other  words,  it  is  a sort  of 
protection  of  the  majority  by  comparison 
with  the  protection  of  minorities  which  is 
dealt  with  elsewhere  in  the  Companies 
Act. 

3916.  The  difficulty  I feel  about  this  is 
what  voting  power  should  the  Court  in  a 
proper  case  accord  to  the  holders  of  the 

non-voting  shares?- We  have  said  in 

our  memorandum,  and  I hope  you  have 
not  felt  it  was  burking  this  rather  obvious 
difficulty,  that  the  Court  should  have  the 
right  to  confer  such  voting  power  as  would 
seem  just  and  equitable.  We  thought  that 
the  Court  would  unquestionably  have  the 
capacity  to  reach  a just  and  equitable 
conclusion.  We  feel  that  the  instrument 
must  be  flexible,  particularly  in  the  case 
of  a complicated  capital  structure  where 
there  are  several  classes  of  shares  of 
different  nominal  value.  We  thought  it 
would  not  be  impossible  for  the  Court, 
which  has  to  do  so  many  things  which  are 
just  and  equitable,  to  work  out  a scheme 
in  an  individual  case.  I do  not  think  we 
apprehend  this  is  a provision  which  would 
have  to  be  resorted  to  very  often.  Its  very 
existence  might  help  to  avoid  the  necessity 
of  action  under  it  but  if  and  when  it  had 
to  be  used  we  felt  that  the  Court  would  be 
able,  without  great  difficulty,  to  devise  a 
scheme  of  voting  power  applicable  to 
these  cases  which  would  be  fair. 

3917.  This  would  mean  that  the  Court 
could  decide  which  way  a meeting  was 

going  to  go? In  effect  by  conferring 

voting  power  accordingly.  But  it  would 
not  know  at  that  time.  All  that  would  be 
done  is  that,  say,  15  per  cent,  of  the  non- 
voting shareholders  would  apply  to  the 
Court  and  make  out  a prima  facie  case  to 
the  satisfaction  of  the  Court  that  their 
interests  were  being  adversely  affected  and 
deliberately  so  by  the  voting  shareholders 
on  a particular  issue.  The  Court  would 


merely  say  that  there  should  be  a meeting 
at  which  they  should  have  votes  on  this 
issue. 

3918.  Given  the  desirability  of  the 

suggestion,  in  other  respects  would  it  not 
be  best  for  the  Court  to  give  the  non- 
voting shareholders  the  same  rate  of 
voting  per  share  as  was  enjoyed  by  the 
voting  ones  ? Yes. 

3919.  Would  that  not  be  better  so  that 
each  individual  had  the  same  voting 
power  measured  by  reference  to  the 
nominal  value  of  his  holding  in  the 

ordinary  way? That  is  what  we  had 

in  mind  when  we  spoke  of  the  case  of  a 
complicated  capital  structure.  We  were 
thinking  of  A shares  of  £1,  B shares  of 
5s.  and  in  those  circumstances  the  Court 
could  declare  that  there  should  be  a vote 
for  each  £1  nominal  value,  as  it  were. 

3920.  I think  that  would  be  almost 
unworkable.  Because  there  are  many 
kinds  of  cases  in  which  a Court  summons 
a meeting  but  then  the  issue  depends  on 
the  vote  of  the  meeting  and  I think  a 
Court  would  be  very  reluctant  to  dictate 
indirectly  what  the  result  of  the  meeting 

was  going  to  be. 1 realise  we  may  have 

misled  the  Committee  a little  bit  by 
referring  to  the  power  of  the  Court  to 
allocate  votes  but  we  were  only  thinking 
in  the  terms  which  you  have  indicated  to 
us  that  it  should  be  directly  related  to  the 
nominal  value  of  the  shares;  it  was  only 
in  the  sort  of  cases  I have  quoted  where 
comparison  is  between  £1  and  5s.  shares, 
that  the  Court  could  declare  that  every 
£1  share  should  have  four  votes  as  com- 
pared with  one  vote  per  5s.  share.  We 
did  not  think  that  the  Court  should  be 
asked  so  to  weight  the  votes  as  to  secure 
a given  result. 

3921.  Mrs.  Naylor:  In  practice  the 
feeling  against  voteless  equity  shares  has 
arisen  in  connection  with  take-over  bids 
because  the  people  making  the  offer  for 
the  remaining  shares  have  left  non-voting 
shares  out  in  the  cold.  How  do  you  think 
your  proposal  would  affect  the  price 
offered  for  the  non-voting  shares  if  the 
offeror  had  to  calculate  the  voting  strength 
the  present  non-voting  shares  might  have 

in  future,  unknown  circumstances? 

Mr.  Hardman : If  an  occasion  arose  under 
those  circumstances  surely  the  offeror 
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would  know  of  this  provision  and  there- 
fore he  would  know  that  all  shares 
probably  on  that  occasion  would  carry 
equal  voting  rights  and  therefore  he 
would  have  to  pay  the  same  price  for  all. 

3922.  The  circumstances  would  not 

arise  necessarily  on  the  occasion  of 
taking-over,  but  in  some  unforeseen  cir- 
cumstances in  the  future. Mr.  Phillips : 

I would  have  thought  that  the  introduction 
into  legislation  of  a provision  on  the  lines 
which  we  have  suggested  would  generally 
cause  a slight  increase  in  the  value  of  non- 
voting shares,  but  not  a considerable  in- 
crease because  no  one  could  foresee  at  the 
time  of  an  offeror  making  a take-over  bid 
that  the  time  might  come  that  the  non- 
voting shareholders  would  go  to  the  Court 
to  prevent  it. 

3923.  Chairman:  As  I understand  it 

your  proposal  would  not  involve  the 
Court  in  weakening  the  position  of  the 
voting  shareholders  simply  on  a matter 
of  business? Quite  so. 

3924.  Some  project  which  they  consider 

to  be  in  the  best  interests  of  the  company 
even  though  there  might  be  two  views 
about  it?  In  such  case  as  that  the  Court 
would  say  it  was  for  the  company  to 
manage  its  own  affairs? Yes. 

3925.  But  if  the  voting  shareholders 
were  proposing  to  take  over  the  assets  of 
the  company  and  make  them  available  to 
another  company  or  project  in  which  they 
were  interested  then  you  would  get  into 
different  realms  altogether  and  the  Court 
might  well  say  the  non-voting  shares 

should  vote  on  that? That  is  exactly 

the  point. 

Mr.  Talbot:  It  would  also  act  as  a brake 
to  a take-over  bidder  who  simply  wanted 
to  acquire  the  voting  shares  which  might 
be  a small  part  of  the  equity,  but  by  so 
doing  he  acquires  assets  of  great  value 
over  and  above  what  he  has  had  to  pay 
for  those  voting  shares. 

3926.  I think  that  is  as  far  as  we  can 

carry  that  argument.  Then  we  pass  to 
section  210,  protection  of  minorities,  and 
you  say  in  your  paragraph  58  that  you 
think  that  in  view  of  the  relatively  recent 
decisions  of  the  Courts  any  amendment 
of  section  210  might  tend  to  restrict  rather 
than  to  extend  its  scope? Yes,  Sir. 


3927.  I assume  you  are  referring  to  the 

Meyer  and  Harmer  cases? Yes.  We 

thought  that  in  those  two  cases  the 
Courts  had  interpreted  this  section  very 
broadly  and  further,  we  thought  that  if 
we  tried  to  tamper  with  that  section  we 
might  restrict  the  Court’s  freedom  of 
interpretation.  However,  we  feel  it  should 
be  made  quite  clear  that  the  reference  in 
section  210(1)  to  “the  affairs  of  the 
company  being  conducted  in  a manner 
oppressive  ...”  should  not  only  apply  to 
a continuing  process  but  to  any  one 
incident.  The  section,  as  at  present 
drafted,  rather  implies  it  has  got  to  be  a 
continuous  process. 

3928.  I am  gratified  with  what  you  say 

about  the  effect  on  the  section  of  those 
decisions  of  the  Courts  because  it  so 
happens  I was  a party  to  one  of  them 
myself.  But  do  you  not  agree  really  that 
this  section  would  be  strengthened  in 
favour  of  the  oppressed  minority  if  the 
requirements  as  to  winding  up  were 
omitted?  That  is  the  amendment  gener- 
ally proposed  by  people  who  have  dis- 
cussed this. We  should  certainly 

support  that. 

3929.  I think  that  would  improve  the 

position,  would  it  not? -Yes. 

3930.  You  see  each  case  depends  on  its 

own  facts  and  in  another  case  the  Court 
might  hold  that  a case  most  nearly 
resembling  one  of  these  recent  cases  fell 
just  on  the  wrong  side  owing  to  the 
winding  up  requirement. Yes,  if  re- 

quirements as  to  winding  up  were  omitted 
that  would  strengthen  the  section. 

3931.  Then  you  suggest  the  extension 

of  section  210,  as  I understand  it,  to  meet 
cases  where  the  rights  of  debenture- 
holders  are  being  varied? Yes. 

3932.  Do  you  think  that  that  could 
really  appropriately  be  introduced  into 
the  section  which  deals  with  squabbles 
between  shareholders?  Do  the  same 
considerations  really  apply  in  the  case  of 

debenture-holders? Probably  not.  Sir, 

but  we  think  they  should  be  protected  in 
much  the  same  way. 

3933.  Would  that  not  suggest  an  adap- 

tation of  section  72,  variation  of  share- 
holders’ rights,  to  make  it  fit  the  case  of 
debenture  holders  ? Yes. 
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3934.  It  would  be  more  at  home  some- 
where there? Certainly,  that  is  very 

true. 

3935.  In  one  way  or  another  you  would 

like  to  see  an  oppressed  minority  of 
debenture-holders  protected  in  the  same 
way? Yes. 

3936.  Then  in  paragraph  67 — this  is 
quite  a different  matter  I am  passing  to 
now — you  suggest  it  should  be  made 
compulsory  for  a company  to  register 

evidence  of  satisfaction  of  a charge? 

Certainly. 

3937.  The  Registrar  in  the  Companies’ 
Court  gave  evidence  before  us  the  other 
day  and  he  said  he  saw  no  reason  why 
this  should  be  made  compulsory,  thus 
producing  another  potential  offence  and 
another  matter  on  which  the  overworked 
Board  of  Trade  would  have  to  chase  up 
delinquents  and  his  view  was  that  it  should 
be  left  to  the  company.  If  the  company 
has  any  sense  it  will  take  the  charge  off 
the  file  and  if  it  does  not  it  is  just  making 
itself  appear  worse  off  than  it  is.  Would 
you  have  any  comment  on  that  line  of 

reasoning? We  do  not  think  that  is 

really  a strong  line.  Anyone  inspecting  a 
file  which  is  not  complete  gets  a completely 
misinformed  idea  as  to  the  company’s 
indebtedness. 

3938.  I suppose  you  would  say  that  if 
a compromise  was  suggested  the  com- 
panies’ creditors  might  inspect  the  file  and 
say  “ this  company  has  freehold  property 
which  is  mortgaged  up  to  the  hilt  ” when 

really  the  charge  had  been  paid  off? 

Mr.  Phillips : Exactly,  it  would  be  com- 
pletely misleading. 

3939.  It  does  look  as  though  that 
perhaps  required  a little  consideration, 
though,  of  course,  it  is  not  a very  impor- 
tant point  really.  It  could  easily  be  made 
compulsory  but  one  has  to  consider  the 
burden  on  the  administration  of  company 
law  and  each  one  of  these  requirements 
adds  another  matter  which  somebody  has 
to  look  after.  I do  not  know  that  we  can. 

Mr.  Hardman : Surely  the  position  is 

that  certain  charges  have  to  be  registered 
and,  to  be  logical,  for  the  benefit  of 
creditors  they  should  be  removed  when 
they  are  satisfied.  That  is  all.  We  are  not 
pressing  it. 


Mr.  Talbot:  At  the  moment  evidence  of 
satisfaction  is  just  filed  and  if  you  look 
at  the  file  in  order  to  ascertain  the  position 
you  have  to  marry  up  the  two  documents 
whereas  if  one  party  is  satisfied  there  is 
no  reason  why  the  charge  should  not  be 
taken  off  the  file. 

3940.  I think  we  have  your  point  on  that 
now.  It  is  the  sort  of  matter  on  which  I 
should  have  thought  that  the  official  view 
as  to  any  difficulties  of  administration 
might  carry  some  weight  but  otherwise  I 
follow  the  force  of  your  suggestions. 
Then  you  say  in  your  paragraph  68  that 
you  would  like  to  see  a penalty  imposed 
on  people  who  have  failed  to  render  a 
statement  of  affairs  to  a receiver.  It 
seems  on  a close  examination  of  section 
373  (5)  that  that  is  provided  for:  “ If  any 
person  without  reasonable  excuse  makes 
default  in  complying  with  the  requirements 
of  this  section,  he  shall  be  liable  to  a fine 
not  exceeding  £10  for  every  day  during 
which  the  default  continues  That 
applies  to  the  submission  of  a statement  of 

affairs. Mr.  Phillips : I think  the  feeling 

about  this  was  that  the  receiver  was  not 
in  the  position  to  require  or  call  for  the 
submission,  that  is  all. 

3941.  Then  if  it  was  made  obligatory 
on  the  individual  to  render  a statement  of 
affairs  by  an  order  directing  him  to  do  so 
made  by  the  Court  on  an  application  by 
the  receiver,  that  would  meet  your  case? 

Mr.  Talbot:  That  would  meet  our 

case.  At  the  present  moment  he  cannot 
force  a creditor  to  provide  this  informa- 
tion. 

3942.  If  he  had  the  right  to  apply  to 
the  Court,  an  order  could  be  made  and 
the  person  in  default  could  be  attached 
or  committed  for  breach  of  the  Court’s 

order? We  have  had  the  case  where 

one  of  our  members  in  connection  with 
this  matter  has  repeatedly  tried  to  get 
this  statement  without  success  and,  of 
course,  he  is  being  repeatedly  pressed  by 
the  Board  of  Trade  to  make  a return, 
which  he  cannot  do  and  he  has  no  power 
whatsoever  to  force  the  issue. 

3943.  The  Court  order  would  meet  your 

case? Yes. 

3944.  The  next  one  relates  to  so-called 
take-over  bids  and  I think  that  the  Board 
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of  Trade’s  new  regulations  were  issued 
after  you  had  compiled  your  memoran- 
dum?  Yes,  and  we  concur  with 

everything  that  is  provided  there. 

3945.  You  think  broadly  speaking  that 
those  regulations  really  meet  the  case? 

Most  certainly,  yes.  There  is  one 

additional  point  which  we  have  raised  in 
paragraph  75  and  which  is  not  covered 
by  the  Board  of  Trade’s  regulations. 

3946.  You  want  some  special  provisions 

as  to  disclosure  of  nominee  holdings  in 
connection  with  take-over  bids? Yes. 

3947.  I think  the  Board  of  Trade 
regulations  and  various  other  suggested 
schemes  require  the  man  making  the 
take-over  bid  to  disclose  his  identity  but 
you  go  rather  further  than  that  in  your 

paragraph  75. We  do  because  at  this 

stage  there  is  no  take-over  bid,  a person 
is  acquiring  shares  and  building  up  his 
holding  with  a view  to  acquiring  the 
company.  The  board  realises  there  has 
been  activity  in  the  shares;  they  cannot 
understand  the  reason.  They  see  shares 
changing  hands  and  building  up  in  one 
particular  nominee  account  and  there  is 
nothing  they  can  do  about  it.  They 
cannot  enquire  as  to  who  is  operating  and 
therefore  we  suggest  when  that  state  of 
affairs  exists  that  the  companies  should 
have  the  right  to  submit  a case  to  the 
Board  of  Trade  so  that  the  Board  of 
Trade  can  enquire  as  to  the  position. 
That  is  actually  the  point. 

3948.  I appreciate  that  point  and 
actually  I think  it  has  been  covered 
possibly  at  a different  point  in  our 
questionnaire  where  we  have  asked  for 
views  about  disclosure  of  ownership  of 

nominee  holdings. Mr.  Phillips : We 

raised  the  point  in  this  part  of  our 
memorandum  deliberately  because  we  did 
not  feel  we  could  advance  the  case  for 
general  disclosure  of  ownership  of  nominee 
holdings,  and  it  was  a question  really  that 
could  only  be  considered  properly  in  the 
context  of  acquisition  of  control  of  the 
company  by  stealth. 

3949.  Mr.  Smith : Would  it  not  be 
better,  if  you  could  overcome  the  practical 
difficulties  of  enforceability,  to  oppose 

the  nominee  system  altogether? Mr. 

Talbot:  No,  I do  not  think  so,  with 


respect.  We  are  only  concerned  in  a 
case  where  it  is  quite  obvious  from  the 
dealings  that  are  taking  place  in  the 
company’s  shares  that  a lot  of  shares  are 
going  into  one  pocket  or  one  account. 
The  directors  want  to  get  behind  that 
account  and  they  ask  the  Board  of  Trade 
to  investigate  to  find  out  who  is  trying  to 
acquire  control.  That  is  they  have  to 
satisfy  the  Board  of  Trade  that  there  is  a 
case  for  investigation.  We  are  not  sug- 
gesting that  the  company  should  in  all 
cases  have  the  right  to  enquire  behind 
shares  that  happen  to  be  in  the  hands  of 
the  nominees,  because  we  feel,  that  apart 
from  questions  of  take-over,  there  is  a 
case  for  the  nominee  system. 

3950.  I implied  from  your  paragraph  61 
that  the  only  difficulty  about  disclosure  was 
that  it  was  impracticable  to  enforce  such 

provisions. Mr.  Phillips : It  does  give 

that  general  impression  but  if  I may 
supplement  what  Mr.  Talbot  said,  I 
think  we  would  also  like  to  record  our 
view  that  there  are  proper  and  useful 
cases  in  which  shares  are  held  in  the 
names  of  nominees;  one  thinks  of 
trustees,  of  personal  representatives,  all 
sorts  of  cases,  in  which  it  is  perfectly 
proper  for  shares  to  be  in  the  names  of 
nominees.  We  did  in  paragraph  61 
express  the  general  view  that  it  was  not 
really  practicable  in  our  view  to  attempt 
to  tackle  all  unworthy  cases  by  dealing 
with  every  case  of  nominee  shareholding, 
because  there  is  such  an  infinite  variety  of 
circumstances;  but  we  do  think  there  is 
one  set  of  circumstances  in  which  an 
attempt  should  be  made  and  that  is  the 
case  mentioned  in  paragraph  75,  the 
acquisition  of  control  of  the  company 
by  stealth. 

3951.  Mr.  Richardson:  Could  I ask 
what  the  prescribed  percentage  referred 

to  in  your  paragraph  75  would  be? 

Mr.  Talbot:  If  this  was  accepted  we  were 
going  to  leave  it  to  the  Committee  to 
decide. 

3952.  Chairman : It  is  an  extraordinarily 

difficult  subject. -I  wonder  whether  a 

percentage  need  be  stated?  After  all 
the  company  has  to  make  its  case  to  the 
Board  of  Trade  and  the  Board  of  Trade 
would  decide  whether  the  beneficial 
owners  of  15,  20  or  30  per  cent,  of  the 
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issued  capital  in  any  particular  set  of 
circumstances  should  be  required  to 
disclose  their  interests. 

Mr.  Richardson:  Yes,  thank  you  very 
much. 

3953.  Mr.  Brown:  How  do  you  visual- 
ise the  Board  of  Trade  acting  in  those 
circumstances?  It  agrees  there  is  a 
prima  facie  case  for  disclosure.  What 
does  it  do?  Instruct  all  shareholders  to 

make  some  return  or  what? It  would 

be  one  shareholder,  would  it  not?  It 
really  would  show  itself  up  when  one 
account  in  your  register  was  building  up. 

3954.  Clearly  if  that  was  so  anyone 
who  wished  to  hide  his  actions  would 

use  ten  nominees. Yes,  there  are  ways 

round  but  again  any  unusual  activities  in 
a company’s  shares  would  become 
apparent  and  put  the  directors  on  their 
guard.  It  is  hard  to  envisage  all  cir- 
cumstances but  the  directors  would  have  to 
make  a case  to  the  Board  of  Trade,  that 
is  the  essence  of  our  proposal. 

3955.  I am  clear  on  that.  I am  not 

clear  what  happens  afterwards. Mr. 

Phillips:  We  did  not  work  this  out  in 
detail.  I think  we  felt  that  if  the  Board  of 
Trade  had  the  power  to  make  an  order 
for  disclosure  it  would  have  to  be  uni- 
formly applicable  to  all  shareholders  of 
that  company.  We  felt  it  would  not 
serve  the  purpose  to  pick  on  one  share- 
holder because  that  could  so  easily  be 
evaded  in  the  way  suggested. 

3956.  Mr.  Smith:  Did  you  give  thought 

to  the  penalties  for  default? No. 

Mr.  Smith:  They  would  presumably  be 
imposed  by  the  Board  of  Trade. 

3957.  Professor  Gower:  The  Board  of 
Trade  already  have  powers  under  section 
172  and  173  to  do  much  of  this  kind  of 
thing.  Y ou  want  something  less  elaborate, 
do  you,  instead  of  appointing  an  inspector 
to  carry  out  enquiries,  you  want  the 
Board  of  Trade  to  make  an  order  so 
that  the  company  can  somehow  get  the 

information  ? Yes ; it  is  an  order  upon 

the  shareholders  of  that  company  to 
disclose  to  the  directors  the  true  beneficial 
ownership  of  their  shares,  that  is  all. 

3958.  Chairman:  My  next  question 

relates  to  your  paragraph  80,  in  which 


you  very  briefly  say  that  there  is  no  reason 
for  the  application  of  section  54  to  an 
unlimited  company,  and  as  section  54 
concerns  the  financing  by  a company  of 
the  acquisition  of  its  own  shares,  that 
seems  a very  reasonable  suggestion  with 

reference  to  unlimited  companies. 

Mr.  Talbot:  Yes. 

3959.  Have  you  any  other  comments 

about  section  54  ? It  is  not  a very  popular 
section. We  have  not. 

3960.  In  your  paragraph  81  you 
recommend  that  the  Board  of  Trade 
should  be  empowered  in  certain  circum- 
stances to  relax  the  restrictions  in  section 
56  so  as  to  permit  a proportion  of  the 
share  premium  account  to  be  used  for 
wider  purposes  than  is  at  present  allowed. 
Can  you  give  any  examples  of  your 

wider  purposes? Mr.  Gabell:  What 

we  had  in  mind  here  arose  where  a 
holding  company  is  to  be  formed  to 
effect  a merger  and  the  people  concerned 
in  the  merger,  the  shareholders,  become 
shareholders  in  the  holding  company. 
The  effect  could  be,  as  I understand  it, 
that  what  were  free  reserves  would 
become  to  a degree  frozen  in  die  share 
premium  account  of  the  holding  company. 
The  results  of  that  seem  to  us  to  be  to 
the  detriment  of  the  holding  company’s 
future  operations. 

3961.  That  is  a point,  which  was  dis- 

cussed at  some  length  this  morning,  it  so 
happens,  and  I think  it  was  suggested  the 
share  premium  account  produced  as  a 
result  of  such  amalgamations  might  be 
allowed  to  be  used  to  write  down  the 
value  of  the  shares  acquired,  which  is,  I 
think,  another  example  of  what  cannot 
be  done  with  it  at  the  moment. Yes. 

3962.  Are  there  any  other  wider  pur- 
poses you  have  in  mind? No;  I was 

thinking  on  the  broad  lines  that  it  was  an 
unfortunate  thing  to  freeze  reserves  that 
might  otherwise  be  available. 

3963.  What  is  suggested  is  contracting 

out  of  section  56  in  special  cases? Y es. 

Chairman:  Those  are  all  the  questions 
I had  in  mind  to  ask  you  gentlemen,  but 
I expect  my  colleagues  will  have  a 
question  or  two. 
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3964.  Mr.  Richardson-.  You  would  like 
such  reserves  to  be  made  completely  free 
for  distribution  or  for  any  other  purpose? 
In  principle. 

3965.  You  would  feel  the  same  whether 

the  merger  were  effected  by  one  company 
becoming  the  holding  company  of  the 
other  or  by  setting  up  a new  holding 
company  which  takes  over  the  shares  of 
the  two  existing  companies.  The  difficulty 
in  both  cases  is  that  the  assets  thus 
acquired  represent  share  capital  in  the 
hands  of  the  holding  company  and  this 
prevents  the  distribution  of  what  were 
formerly  free  reserves. Yes. 

3966.  Mr.  Watson:  I have  one  question 

about  the  age  limit  for  directors.  I 
wonder  if  you  would  tell  us  in  your 
experience  how  often  have  these  pro- 
visions been  avoided  by  a company? 

I do  not  think  very  largely.  I know  of 
companies  that  have  contracted  out.  I 
think  my  experience  would  be  that  this  is 
a salutary  provision  in  the  law.  There  is 
nothing  to  prevent  a director  having 
passed  seventy  being  re-elected  after  giving 
notice  of  his  age.  In  fact  that  is  done  all 
the  time. 

Mr.  Talbot:  I would  agree  with  Mr. 
Gabell. 

Mr.  Phillips:  As  an  Institute  I do  not 
think  we  have  taken  any  particular  view; 
it  is  really  a personal  view  which  you  are 
seeking  at  the  moment  rather  than  that 
of  the  Institute  as  a whole. 

3967.  Do  you  know  of  any  cases  where 

a director  may  have  been  director  of  a 
company  for  many  years,  it  may  have  been 
his  sole  means  of  income,  and  under  the 
operation  of  this  section  he  has  to  retire 
at  70.  Are  there  no  cases  of  hardship 
arising? Mr.  Gabell:  He  can  be  re- 

elected. 

3968.  Mr.  Scott:  In  paragraph  12  of 
your  memorandum  you  refer  to  the 
evidence  you  gave  to  the  Gedge  Com- 
mittee suggesting  that  any  further  issues 
of  shares  for  cash  in  the  case  of  no  par 
value  shares  should  be  offered  pro  rata. 
You  have  now  modified  that,  limiting  it 
to  apply  to  equity  issues  for  cash  and  not 


shares  issued  for  the  acquisition  of  a 

business.  Is  that  correct? Mr.  Talbot: 

Yes. 

3969.  I wonder  whether  you  would 
extend  that  principle  only  to  no  par  value 
shares  or  whether  you  would  extend  it  to 
all  equity  shares.  Is  the  point  particularly 
applicable  to  no  par  value  shares  ? — — In 
our  statement  we  do  specify  that  they 
should  be  issued  pro  rata.  We  may  wish 
to  issue  shares,  whether  of  no  par  value  or 
otherwise,  for  acquiring  another  business 
and  we  want  to  be  able  to  do  that;  if  you 
have,  in  all  cases  to  offer  new  shares  pro 
rata  to  the  existing  shareholders  you 
cannot  use  them  to  acquire  a new  business. 

Mr.  Phillips:  There  is  one  point  there; 
we  have  not  modified  the  views  expressed. 
That  statement  which  has  just  been  made 
was  made  to  the  Gedge  Committee. 

3970.  I quite  see  that.  You  are  really 
recommending  that  any  issues  of  capital 
for  cash  should  be  made  pro  rata  to  the 
shareholders.  If  you  want  to  issue  shares 
for  the  acquisition  of  a business  for  a con- 
sideration other  than  cash,  would  you 
suggest  any  limit  on  the  number  of  new 
shares  which  might  be  issued  without  prior 

consent  of  the  shareholders? No.  The 

position  is  exactly  the  same  whether  no 
pax  value  shares  are  involved  or  not.  If 
the  directors  thought  fit  they  could  issue 
them  at  a premium  or  otherwise. 

3971.  Mr.  Althaus:  With  regard  to  dis- 

closure of  ownership  and  control,  would 
it  be  your  experience  that  the  element  of 
surprise  is  occasionally  achieved  by 
delayed  lodging  of  transfers ; that  is  under- 
stood to  be  a device  whereby  the  acquisi- 
tion of  considerable  blocks  of  shares 
is  sometimes  concealed  for  a considerable 
time? We  certainly  had  not  con- 

sidered that. 

3972.  It  is  not  within  your  experience  ? 
No. 

Chairman:  Those  are  all  the  questions 
we  have  been  able  to  think  of  for  the 
purpose  of  getting  your  assistance,  and  we 
are  very  grateful  to  you  for  coming  here 
this  afternoon  and  giving  us  so  much  of 
your  time  and  being  so  helpful.  Thank 
you  very  much  indeed. 


( The  witnesses  withdrew) 
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Mr.  E.  S.  Fay,  Q.C.,  called  and  examined 


3973.  Chairman : We  are  very  much 
obliged  to  you  for  coming  here  this 
evening  to  help  us.  To  complete  our 
record,  you  are  Mr.  E.  S.  Fay,  one  of 
Her  Majesty’s  Counsel,  and  in  1958  you 
were  appointed  as  an  Inspector  by  the 
Board  of  Trade  into  the  affairs  of  General, 

London  & Urban  Properties,  Ltd. 

That  is  so. 

Chairman:  Thank  you.  Now  I think 
Mrs.  Naylor  would  like  to  ask  you  some 
questions  on  your  experience  as  Inspector. 

3974.  Mrs.  Naylor:  I am  very  grateful 
to  the  Chairman  for  letting  me  start 
because  I am  one  of  your  biggest  fans  as 
far  as  your  report  is  concerned,  which 
came  out  some  months  ago.  I gather  you 
feel  it  is  preferable  to  have  two  inspectors, 
a chartered  accountant  as  well  as  a lawyer  ? 
— — Yes,  in  this  class  of  case.  I feel  the 
difficulty  often  is,  and  certainly  was  in 
this  case,  that  no  one  knew  when  the 
matter  was  first  mooted  just  what  was 
going  to  be  involved.  It  is  not  uncommon 
I understand  for  a chartered  accountant 
to  be  appointed  also  as  a co-inspector, 
and  I assume  if  the  Board  of  Trade  had 
known  the  magnitude  of  this  inquiry  that 
might  well  have  been  their  course. 

3975.  I think  you  are  right;  but  as  it 

was  you  had  an  assistant  from  the 
Accountant  Division  of  the  Board  of 
Trade. Yes. 

3976.  One  of  the  advantages  of  having 
an  accountant  as  co-inspector  is  his  office 

organisation. That  is  an  important 

consideration  for  a barrister. 

3977.  But  has  not  the  Board  of  Trade 

got  any  office  organisation? Yes, 

indeed;  and  I made  use  of  Mr.  Deacon’s 
services  unmercifully.  The  Board  of 
Trade,  for  example,  copied  documents  for 
me,  and  on  one  occasion  I had  facsimile 
documents  made  from  a file  which  I had 
to  return  to  the  lender;  and  they  produced 
the  analysis  of  the  figures  and  so  forth  in 
proper  form.  But  I feel  that  in  an 
investigation  of  this  sort  it  is  rather  im- 
portant that  the  investigator  should  have 
at  his  elbow  the  help  of  a secretariat,  and 
it  is  not  a matter  which  barristers’ 
chambers  are  equipped  in  the  ordinary 
way  to  deal  with. 


3978.  I realise  that.  Apart  from  pro- 
viding secretarial  assistance,  how  useful 
would  it  have  been  if  you  had  had  people 
who  could  have  done  some  of  the  leg 

work? Mr.  Deacon — I do  not  want 

to  stigmatise  him  as  being  a leg  man — 
did  an  immense  amount  of  the  more 
dreary  parts  of  the  work  and  produced 
admirable  summaries  for  me.  I do  not 
think  I have  any  complaint  on  that  score. 
What  I feel  is  that  a chartered  accountant 
who  is  used  to  auditing  and  whose  clerks 
are  used  to  auditing  would  probably  be 
better  than  a civil  servant  in  proposing 
lines  of  enquiry  in  matters  which  might 
need  further  investigation.  I do  not  wish 
anything  I should  say  to  reflect  on  Mr. 
Deacon,  whose  services  were  literally 
invaluable. 

3979.  You  pay  tribute  to  him  in  your 

memorandum. But  his  day-to-day 

work  is  not  that  of  an  auditor  and  not 
that  of  an  ordinary  investigator,  as  I 
understand  it.  I had  to  take  decisions  as 
to  what  line  to  pursue,  and  I am  quite 
sure  it  would  have  been  a lot  easier  for  two 
inspectors  to  decide  among  themselves 
and  then  for  one  of  them  to  detail  persons 
in  his  office  to  follow  a particular  line. 

3980.  What  about  the  actual  writing  of 

letters  ? That  imposed  a certain  strain 

on  the  clerk’s  office  in  my  chambers,  but 
we  coped  with  it.  The  Bar,  I am  afraid, 
are  largely  old-fashioned  in  secretarial 
matters,  not  all  offices  have  typists,  my 
chambers  have  no  typist.  The  junior  male 
clerk  does  the  typing  very  efficiently  but 
he  does  not  take  shorthand. 

3981.  Could  you  help  us  on  a more 
general  subject,  about  the  timing  of  these 
inspections?  Do  you  think,  from  what 
you  discovered,  from  what  you  have  heard, 
that  it  would  have  been  possible  in  your 
case  for  the  inspector  to  have  been 

appointed  at  an  earlier  stage? 1 find 

it  very  difficult  to  answer  that  without 
documents  with  me  which  I have  not 
brought.  What  happened  before  I was 
appointed  I only  know  from  the  dates  of 
the  letters  which  were  handed  to  me.  My 
recollection  is  that  a considerable  time  did 
elapse,  but  I have  no  means  of  knowing 
what  use  was  made  of  that  time,  so  I do 
not  think  I can  usefully  assist  you  on  that. 


783 


(81817) 


F 2 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


13th  January,  1961] 


MR.  E.  S.  FAY,  Q.C. 


[Continued 


3982.  This  inspection  took  a long  time; 

all  inspections  take  many  months. 

I am  very  much  aware  of  the  time  my 
investigation  took.  I think  for  some  of 
the  delay  I must  be  held  personally 
responsible,  because  barristers  in  practice 
have  their  briefs  to  attend  to  and  there 
were  occasions  when  I had  to  take 
myself  off  this  work  for  a month  at  a 
time  sometimes  in  order  to  deal  with 
a case  which  was  of  some  substantial 
import.  That  is  where  two  inspectors 
could  achieve  greater  continuity. 

3983.  Still  even  with  two  inspectors  the 

time  taken  for  inspection  is  very  con- 
siderable.  -Yes,  I have  no  experience 

apart  from  my  own  case,  but  from  what  I 
hear,  yes. 

3984.  When  these  reports  are  published 

they  generally  say  when  the  inspector  was 
appointed,  and  it  is  generally  a year  or 
more. Yes. 

3985.  Would  you  say  there  is  anything 
to  be  said  for  the  Board  of  Trade  equip- 
ping itself  so  that  it  could  do  more  of  its 

investigations  itself? That  raises  a 

very  large  question  of  principle.  My 
feeling,  rightly  or  wrongly,  was  that  the 
Board  of  Trade  were  anxious,  as  an 
administrative  matter,  not  to  concern 
themselves  in  the  undertaking  of  the 
investigations,  which  they  regarded  as 
being  an  independent  matter.  One  way  of 
dealing  with  this  sort  of  question  is  to 
have  it  done  departmentally.  That  would 
be  the  other  extreme. 

3986.  The  Board  of  Trade  then  would 
not  have  the  advantage  of  professional 
people  expert  in  their  own  professional 

field? No,  they  would  not  have  in 

that  event. 

3987.  On  this  question  of  independence 
you  raise,  at  the  end  of  your  memorandum, 
the  problem  of  combining  detective  work 
with  the  quasi-judicial  function  of  assess- 
ing the  evidence  and  reaching  conclusions. 

Yes;  I did  that  because  it  struck  me 

forcibly  at  the  outset  whenl  was  appointed 
and  had  to  consider  what  my  job  was  that 
it  was  very  different  in  character  from  the 
class  of  inquiry  I had  been  used  to  either 
as  an  advocate  or  indeed  as  the  conductor 
of  the  inquiry.  My  experience  ill  the 
latter  respect  is  limited,  but  I have  in  fact 
held  a couple  of  inquiries  into  aircraft 


accidents,  a field  very  far  removed  from 
this.  But  the  object  broadly  speaking 
was  to  ascertain  facts,  as  it  is  here,  and 
there  it  is  completely  severed  from  the 
various  departments’  activity. 

3988.  Do  you  think  the  system  adopted 
for  company  investigations  could  lead  to 
injustice  to  people  whose  activities  are 

being  investigated? As  I said,  I do  not 

think  I am  qualified  to  judge  this  because 
one  likes  to  do  a job  as  well  as  one  can. 

I tried  to  be  impartial;  I tried  to  hold  the 
scales  evenly.  I formed  an  adverse 
view  about  one  person,  which  may  appear 
in  my  report,  in  the  course  of  my  investi- 
gations. I hope  I was  not  influenced  by 
that  in  any  way.  One  cannot  tell  really, 
at  least  a person  conducting  an  inquiry  is 
hardly  in  a position  to  tell.  I feel  there  is  a 
possibility,  not  of  one’s  interest  inter- 
vening, but  of  the  psychological  aspect  of 
one’s  own  application  to  the  facts.  As  an 
advocate  one  finds  oneself  identifying 
oneself  with  the  case,  and  that  pheno- 
menon affects  investigators  as  well  and 
if  they  have  discovered  something  I 
suppose  they  are  likely  to  be  affected  in 
that  way.  I was  conscious  of  the  necessity 
to  consciously  hold  the  scales  even  because 
of  this  factor. 

3989.  Can  you  think  of  any  alternative 

method  of  investigation?  I think  in  the 
United  States  they  do  try  to  separate  the 
functions  of  investigator  and  assessor 
although  both  come  under  the  same 
organisation  of  the  Securities  and  Ex- 
change Commission  ? 1 am  not  familiar 

with  their  procedure  but  it  is  a procedure 
we  are  familiar  with  in  other  contexts  in 
this  country  which  I think  works  well  in 
those  contexts.  It  is  a factor  which 
struck  me  coming  fresh  to  this  class  of 
investigation,  perhaps  more  so  than  many 
others,  because  my  practice  has  not 
brought  me  a great  deal  into  touch  with 
Company  Law  until  this  case. 

3990.  To  go  now  to  a totally  different 

subject;  you  say  the  minor  theme  in 
your  report  is  the  question  of  protecting 
minority  debenture-holders? Yes. 

3991.  Could  you  develop  that  ? 1 do 

not  know  whether  I can  say  a great  deal 
more  than  I have  said  in  my  report.  It  is 
clear  that  debenture  holders  in  a company 
of  the  class  I was  dealing  with  have  no 
ready  market  for  their  securities.  I 
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understand  in  practice  if  a debenture- 
holder  in  any  such  company  wants  to 
realise  his  security,  and  of  course  it  is  a 
problem  which  usually  arises  upon  a 
death  because  the  executor  or  adminis- 
trator wants  to  get  the  estate  wound  up 
and  to  realise  securities  of  this  kind,  the 
practice  is  to  approach  the  secretary  of 
the  company  and  see  if  the  secretary 
knows  anyone  in  the  market,  and  if  so 
at  what  price,  and  then  it  is  a matter  of 
bargaining.  But  that  phenomenon  was 
in  this  case  made  use  of  in  the  way  which 
I have  quoted  in  my  report,  and  what 
struck  me  forcibly  was  that  the  company 
in  question  was  in  arrears  with  debenture 
interest.  No  debenture-holder,  because 
of  the  smallness  of  the  individual  holdings 
by  and  large,  took  any  private  proceedings 
to  obtain  back  interest,  and  the  fact  that 
the  interest  was  so  far  overdue  was  one  of 
the  factors  used  to  depress  the  price.  I 
came  rather  with  the  common  law 
approach  and  rather  naively  asked  why 
was  there  not  a debenture-holder  in  the 
circumstances  who  would  bring  a county 
court  action  for  the  interest  which  was 
overdue. 

3992.  Chairman : Having  got  a judg- 
ment they  could  then  proceed  to  wind  the 

company  up. Yes,  I suppose  they 

could,  but  none  of  them  tried.  If  any  of 
the  debenture-holders  had  done  that  I 
imagine  the  company  would  have  paid 
up  fairly  quickly. 

3993.  Mrs.  Naylor : Why  do  you  think 
they  did  not  try?  Just  ignorance  of  their 

rights? It  is  very  difficult  for  me  to 

speculate.  They  are  represented  in  many 
cases  by  trustee  organisations  such  as  the 
Public  Trustee,  who  held  a number  of 
these  debentures,  and  none  of  them  as 
far  as  I know  took  proceedings. 

3994.  Mr.  Watson:  Were  the  deben- 
ture-holders getting  the  annual  reports? 

That  I do  not  know.  I do  not 

suppose  they  were  entitled  to  them. 

3995.  Mr.  Brown:  There  was  no  actual 

trustee  for  the  debentures? No. 

3996.  He  would  have  had  grounds  for 

action. Y es. 

3997.  Mrs.  Naylor:  Perhaps  that  is  the 
solution  to  the  problem  of  what  should 
be  done,  that  there  should  always  be  a 


trustee.— — Yes.  I felt  it  was  a problem 
of  some  importance,  because  as  you  know 
my  investigation  disclosed  that  there  was 
a continuous  selling  of  debentures  in  the 
companies,  not  only  the  subsidiary  I was 
investigating  but  also  an  allied  company, 
and  the  background  of  that  is  in  my 
report.  But  the  money  of  these  investors 
was  clearly  not  readily  available,  and  such 
professional  advisers  as  they  were  con- 
cerned with  did  not  seem  to  think  it  was 
worth  taking  proceedings. 

3998.  It  is  a curious  situation.  You  say 
you  have  not  had  much  to  do  with 
Company  Law,  and  I am  wondering 
whether  it  is  fair  to  ask  you  if  you  think 
directors  generally,  not  in  the  case  you 
were  investigating,  if  directors  generally 
are  aware  of  the  duties  arising  from  their 

fiduciary  position? How  far  a director 

is  in  a fiduciary  position  is  a matter 
which  exercised  me  in  the  course  of  this 
investigation  and  again  I have  no  great 
experience  outside  this  investigation. 
These  directors  I am  quite  satisfied 
were  not. 

3999.  They  were  not  aware? Either 

they  were  not  aware,  or  if  they  were 
aware  they  were  not  disposed  to  follow 
the  path  which  the  awareness  would  lead 
them  to. 

4000.  That  is  a very  different  point. 

I should  have  thought,  as  a newspaper 
reader,  that  directors  were  not  fully 
aware  of  the  fiduciary  nature  of  their  posi- 
tion, but  I do  not  think  I ought  to  venture 
an  opinion  on  that. 

4001.  Do  you  think  it  might  be  useful 
if  directors’  duties  were  more  clearly 
defined — I am  not  thinking  of  the 
Companies  Act — perhaps  if  papers  giving 
some  guidance  generally  were  issued  by 

the  Board  of  Trade? 1 am  not  sure  a 

statement  which  is  not  a statement  of  law 
would  be  of  any  great  utility;  but,  again 
speaking  with  great  diffidence,  as  a 
member  of  the  common  law  Bar  I should 
have  thought  some  more  specific  indica- 
tion of  the  duties  of  directors  might  well 
appear  as  part  of  the  law. 

4002.  Would  you  think  that  trans- 
actions in  directors’  shares  should  be 
reported  to  the  shareholders  at  the  annual 

general  meeting? That  is  a technical 

matter  which  I am  not  sure  I ought  to 
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venture  an  opinion  about.  It  is  note- 
worthy of  course  in  this  case  that  what 
caused  those  who  asked  for  the  investi- 
gation to  make  their  application  was  a 
transaction  in  shares  which  was  not 
known  to  them  until  they  saw  in  a 
balance  sheet  that  the  company  had  lost 
its  subsidiary.  They  deduced  that  from 
the  accounts  when  they  were  produced. 
If  the  sale  had  not  been  of  the  majority 
interest  and  had  not  turned  the  subsidiary 
into  not  being  a subsidiary  there  would 
not  have  been  an  inquiry. 

4003.  I take  it  from  your  experience  in 
this  investigation  that  you  would  feel 
companies  should  only  issue  shares  for 
cash  to  existing  shareholders  pro  rata ? 

1 am  not  sure  I want  to  venture  an 

opinion  on  that.  I am  bound  to  say  this. 

I was  struck  by  the  conflict  of  interests 
there  must  often  be  in  the  director’s 
mind  between  his  activities  as  a director 
and  his  activities  as  an  individual.  And 
the  whole  of  this  case  really  turns  upon 
the  individual  concerned  carrying  on  a 
parallel  business  and  engaging  in  trans- 
actions between  himself  and  his  company, 
with  the  results  that  I have  indicated. 

4004.  Are  the  disadvantages  of  that  to 
some  extent  mitigated  if  full  disclosure  is 

made  to  the  shareholders? Yes,  that 

may  well  be  so.  Again  I speak  with  great 
diffidence,  but  it  seemed  to  me  that  a 
great  deal  of  what  was  done  was  a matter 
which  could  have  been  checked  as  being 
contrary  to  the  law  if  the  facts  had  been 
known,  and  indeed  one  reason  why  I 
must  be  very  careful  is  that  there  is  still 
an  action  pending  between  the  new  owners 
of  the  company  and  the  old  based  upon 
misfeasances  or  actions  contrary  to  the  law 
in  one  way  or  another.  To  that  extent  it 
may  be  it  is  not  the  law  that  is  deficient  so 
much  as  the  machinery  of  giving 
information. 

4005.  Can  you  think  of  any  way  in 
which  the  machinery  could  be  improved  ? 

No,  I do  not  think  so.  I have  not 

addressed  my  mind  to  it  and  I do  not 
think  a snap  view  would  be  very  useful. 

4006.  Chairman:  Mr.  Fay,  going  on 
the  evidence  so  far  received,  there  is  one 
broad  conclusion  which  follows  the  initi- 
ation of  an  inquiry  by  the  Board  of  Trade, 
and  that  is  the  adverse  publicity  and  the 


effect  it  has  on  the  standing  and  credit  of 
the  company. Yes. 

4007.  Do  you  think  it  would  be 
possible  in  certain  cases  that  the  Board 
of  Trade  should  have  a certain  right  of 
investigation  in  private,  that  is  to  say  with 
no  publication  of  the  fact  of  the  appoint- 
ment of  an  inspector  and  indeed  no  formal 
appointment  of  an  inspector  at  all? — — 
Yes,  I should  have  thought  that  would  be 
a useful  part  of  the  Board  of  Trade’s  pro- 
ceedings. The  adverse  publicity  arising 
from  the  appointment  of  an  inspector 
stems,  I suppose,  partly  from  its  associa- 
tion in  the  public  mind  with  cases  of  bad 
frauds  such  as  there  have  been  inquiries 
into  in  the  past,  and  of  course  it  does 
indicate  that  there  has  been  a complaint 
under  the  section  to  the  Board  of  Trade. 

4008.  Mr.  Richardson:  That  is  the 

general  thing  before  they  institute  an 
inquiry. Quite. 

4009.  Chairman : That  indeed  is  the 
chief  drawback  to  these  inspections.  So 
long  as  they  are  going  to  be  made  public 
the  Board  of  Trade  quite  rightly  refrain 
from  action  until  there  is  something 
approximating  to  a prima  fade  case  made 

out. Yes.  The  alternative,  I suppose, 

is  some  sort  of  continuous  right  to 
investigate  any  company  whenever  thought 
fit,  on  complaint  or  otherwise. 

4010.  That  might  be  regarded  as  an 

unwarranted  invasion  of  the  liberty  of  the 
subject. Yes. 

4011.  On  the  other  hand  if  everyone  was 
exposed  to  it  there  would  be  no  stigma. 
That  is  certainly  true. 

4012.  That  possibility  I think  is  perhaps 
worth  pursuing,  but  it  is  difficult  to 
envisage  exactly  the  relationship  between 
the  Board  of  Trade  and  the  company 
being  made  the  subject  of  this  form  of 

enquiry. Yes,  and  I suppose  it  is  open 

to  considerable  objection  in  many  classes 
of  business  where  a great  deal  depends 
upon  secrecy,  the  effect  that  such  an 
enquiry  would  have  on  the  operations  of 
the  company  even  if  it  was  only  within 
four  walls.  One  can  see  the  objections, 
practical  and  theoretical,  from  the  point 
of  view  of  the  principle  of  the  liberty  of 
the  individual. 

4013.  Probably  the  best  and  most 
effective  way  of  investigating  the  affairs  of 
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a company  is  to  wind  it  up.  Could  any- 
thing have  been  done  about  winding  up 
in  the  case  in  which  you  were  concerned? 

1 do  not  know  that  anyone  wanted  it 

wound  up. 

4014.  That  might  damage  both  sides. 

Yes.  Indeed,  there  was  a move  to 

wind  up  General,  London  & Urban 
Properties  Ltd.,  really  as  a counter-move 
to  the  opposition  to  the  accounts  when 
the  shareholders  found  out  about  the  loss 
of  the  subsidiary — I mentioned  it  some- 
where in  my  report,  that  there  was  a 
proposal  that  the  company  be  wound  up. 
But  I do  not  think  myself  that  was  a 
serious  proposal  and  I certainly  did  not 
get  the  impression  that  anyone  seriously 
wanted  that  company  wound  up.  And  a 
move  to  wind  up  would  again  affect  the 
company. 

4015.  And  might  destroy  the  bone  of 

contention? Yes. 

4016.  I do  not  know  if  we  can  carry 
that  much  further.  You  have  mentioned 
in  your  memorandum  a number  of  points 
in  which  the  law  is  left  somewhat  in  doubt. 
For  example,  you  say  you  took  the  view 
that  it  was  the  secretary's  obligation  under 
section  167  (1)  of  the  Act  to  give  all 
assistance  which  he  was  reasonably  able 
to  give,  including  a duty  to  furnish 

information  in  writing. 1 have  the 

passage  and  I remember  the  point.  It  was 
one  which  I had  to  consider  when  I 
started  on  the  course  of  asking  for  in- 
formation by  correspondence.  It  seemed 
to  me  a sensible  course  to  take,  but  a 
power  which  is  not  in  terms  given  to 
inspectors. 

4017.  That  would  easily  be  remedied 

by  amendment. Yes,  indeed;  as  I 

think  I suggest  in  my  memorandum. 

4018.  Then  after  that  you  say:  “Under 
167  (3)  an  officer  may  be  brought  before 
the  Court  for  refusal  to  answer  questions, 
but  it  is  not  clear  to  me  whether  this  is 
limited  to  the  questions  put  during  the 
examination  on  oath  referred  to  in  the 
preceding  subsection.”.  That  again  would 
be  a matter  for  amendment  of  the  law. 

Yes,  it  seems  to  me  it  might  be  so 

limited  because  although  subsection  (3) 
refers  to  the  refusal  to  answer  any 
questions,  it  does  follow  subsection  (2), 
which  refers  to  examination  on  oath,  and 


one  would  have  thought  perhaps  that  the 
questions  referred  to  in  subsection  (3)  are 
those  which  would  be  put  during  the 
course  of  examination  on  oath,  being 
supported  in  that  view’,  perhaps,  by  the 
gravity  of  the  offence.  It  would  be  a 
surprising  power  to  confer  in  the  case  of 
informal  questions. 

4019.  Then  there  is  a point  about  how 

far  the  evidence  given  to  an  inspector  by 
an  individual  is  available  in  possible 
criminal  proceedings  against  him. Yes. 

4020.  That  arises  on  section  167(21: 
“An  inspector  may  examine  on  oath  the 
officers  and  agents  of  the  company  or 
other  body  corporate  in  relation  to  its 
business,  and  may  administer  an  oath 
accordingly.”.  Then  (4) : “ If  an  inspector 
thinks  it  necessary  for  the  purpose  of  his 
investigation  that  a person  whom  he  has 
no  power  to  examine  on  oath  should  be  so 
examined,  he  may  apply  to  the  Court  and 
the  Court  may  if  it  sees  fit  order  that 
person  to  attend  and  be  examined  on 
oath  . . . There  are  certain  restrictions 
on  those  powers.  1 1 is  expressly  said  there, 
“.  . . and  notes  of  the  examination  shall 
be  taken  down  in  writing,  and  shall  be 
read  over  to  or  by,  and  signed  by,  the 
person  examined,  and  may  thereafter  be 
used  in  evidence  against  him.”.  So  there 
is  no  express  statement  that  the  result  of 
the  inspector’s  examination  on  oath  under 
(2)  can  be  used  in  evidence  against  the 
individual,  but  there  is  an  express  pro- 
vision in  relation  to  the  rather  different 

matters  dealt  with  in  subsection  (4). 

Yes,  there  is  a rather  curious  distinction 
between  the  two. 

4021.  In  that  matter  would  it  be  your 
view  that  it  would  be  reasonable  to  make 
all  information  available  in  evidence 

against  him? There  are,  I suppose, 

objections  again  from  the  view  point  of  the 
liberty  of  the  subject  to  using  against  a 
man  evidence  which  he  has  been  forced  to 
give.  He  cannot  claim  any  kind  of 
privilege  that  it  might  incriminate  him, 
where  his  answers  are  taken  down  by 
shorthand  writer  and  given  on  oath.  I 
rather  think — again  it  is  not  my  province 
— there  are  some  provisions  about  this 
under  the  Bankruptcy  Act. 

4022.  Which  provide  for  private  exami- 
nation and  public  examination? Yes, 
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and  give  some  kind  of  security  to  those 
who  answer  the  questions. 

4023.  I am  not  sure  about  that.  I 
remember  some  difficulty  about  the 
admissibility  of  what  a bankrupt  says  at 
public  examination  or  private  examina- 
tion, but  I have  not  got  it  clearly  in  my 

mind. It  is  a departure  from  the 

ordinary  processes  of  the  criminal  law 
that  a man  should  be  required  to  incrimi- 
nate himself,  and  1 personally  feel  it  would 
require  some  justification  to  provide  that 
anything  a man  said,  however  damaging 
to  him,  under  compulsory  powers  should 
he  used  against  him. 

4024.  In  any  case  it  would  be  desirable 

probably  to  bring  those  two  subsections 
into  line  and  either  make  it  admissible  or 
not  in  both  cases.  As  far  as  1 can  see 
there  is  no  special  reason  for  the  distinc- 
tion.  It  is  noteworthy  that  in  the  case 

of  a police  officer  investigating  a crime, 
he  is  required  to  administer  a caution  to 
any  person  he  has  made  up  his  mind  to 
charge,  that  he  need  not  answer  questions. 
While  in  this  case  where  one  reaches  that 
stage  one  still  has  power  to  require 
answers  on  oath;  it  is  a departure  from 
the  general  philosophy  of  the  law. 

4025.  Then  you  say:  “ I am  in  some 
doubt  whether  the  destruction  of  docu- 
ments in  order  to  avoid  production  is  a 
refusal  to  produce  documents  within  the 
terms  of  section  167(3).”.  That  might 
perhaps  easily  be  brought  in  by  amend- 
ment and  I do  not  think  it  would  prejudice 

anybody. No,  it  did  seem  to  me  that 

was  a matter  which  might  well  be  dealt 
with. 

4026.  Then  you  say  you  would  like  a 
general  provision  for  the  protection  of 
documents  whether  before  or  during  an 
investigation.  That  seems  reasonable. 

Yes.  I speak  subject  to  correction, 

but  there  is,  is  there  not,  no  specific 
requirement  on  a company  to  keep  or 
preserve  documents — keep  in  the  sense  oi 
preserve,  as  distinct  from  keeping  books, 
which  is  having  books  which  are  written 
up— X do  not  know  whether  the  word 
“ keep  ” in  that  context  means  “preserve”. 

4027.  I think  it  means  keeping  an 
account  by  making  entries  within 

a reasonable  time. Keeping  m the 

accountancy  sense,  not  in  the  sense  oi 


preserving ; and  there  is  no  provision  I 
believe  as  to  the  preserving  of  any 
documents. 

4028.  You  have  also  surely  got  to  keep 
these  documents  in  the  latter  sense.  — 
Yes,  but  for  how  long  ? It  is  not  expressly 
provided,  is  it?  In  the  case  I was 
investigating  it  was  claimed  that  the 
company  kept  practically  no  correspon- 
dence, for  example.  A letter  of  course 
would  not  be  a document  which  they 
would  have  a statutory  duty  to  keep , but 
one  might  have  thought  in  the  case  of  a 
public  company  at  any  rate  there  would 
be  some  obligation  to  preserve  for  a limited 
period  at  any  rate,  certain  records 
whether  they  were  formal  records,  statu- 
tory records  such  as  minutes,  or  whether 
they  were  informal  records  such  as 
correspondence. 

4029.  It  certainly  seems  reasonable  that 
there  should  be  some  such  provision,  and 
if  not  provided  for  generally,  surely  it 
would  be  reasonable  to  say  that  where  an 
investigation  of  this  sort  is  on  foot  any 
material  documents  must  be  preserved. 

That  would  seem  to  me  to  be  a rather 

important  thing  in  the  section. 

4030.  I suppose  it  would  be  possible  to 
provide  something  on  the  lines  that  you 
must  produce  the  documents  you  have 
got,  and  the  ones  you  have  not  got  you 

must  say  when  you  last  had  them. 

That  might,  I suppose,  in  the  case  of  some 
companies  involve  very  considerable 
labour. 

4031.  Probably  that  sort  of  provision 

would  break  down. -Yes. 

4032.  Then  there  is  the  question  of 
production  of  documents  under  section 
167(1).  The  only  duty  under  section 
167(1)  is  to  produce,  and  it  would  be 
highly  inconvenient  to  have  to  attend  the 
company’s  office  every  time  the  books  and 
documents  have  to  be  examined  and 
compared.  You  would  then  add  an 
obligation  to  deliver  the  books  to  such 

place  as  the  inspector  directed? Yes, 

to  permit  the  inspector  to  retain  them  as 
he  thought  fit. 

4033.  But  the  company  would  have  to 
have  access  if  they  were  still  carrying  on 

their  business? Yes,  certainly.  That 

did  cause  no  difficulty  in  this  particular 
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case  but  it  was  a difficulty  which  I 
foresaw  as  possible,  arising  from  the  fact 
that  an  obligation  to  produce  something 
does  not  seem  to  me  to  convey  with  it 
any  obligation  to  hand  over  or  part  with 
the  possession  of  it. 

4034.  On  the  other  hand,  even  though 
the  company  were  given  rights  of  access, 
it  would  be  very  inconvenient  for  it  if  the 
books  were  kept  away  from  the  office 

where  its  business  was  attended  to. 

Yes,  indeed. 

4035.  So  that  it  might  be  right  to 

qualify  the  inspector’s  power. Of 

course  the  major  books  would  be  parted 
with  anyway  for  the  purposes  of  the 
audit,  unless  the  audit  were  done  on  the 
premises.  In  the  case  I was  concerned  in 
I was  told  time  and  again  that  the  books 
were  away  from  the  office  at  the  time  of 
audit. 

4036.  Then  there  is  the  question  of 
extending  the  power  to  order  an  investi- 
gation if  recommended  by  the  inspector 
in  the  case  of  a company  allied  to  although 
not  a subsidiary  of  the  company.  That 
might  be  a necessary  ancillary  power 
which  could  be  brought  in  without 

much  difficulty. Yes,  if  the  Board  of 

Trade  were  given  the  power,  but  not  the 
duty,  it  would  be  a matter  for  their 
discretion. 

4037.  You  then  say;  “It  is  to  be 
observed  that  section  171  of  the  Act 
makes  a Report  admissible  as  evidence  of 
opinion;  it  is  perhaps  for  consideration 
whether  it  would  be  advantageous  to  make 
it  also  admissible  as  prima  facie  evidence 

of  fact.”. Yes;  I threw  that  out 

because  it  had  arisen  as  a practical  matter 
in  my  report.  I am  not  quite  clear  under 
what  circumstances  the  opinion  of  the 
inspectors  could  be  admissible  if  at  all, 
but  the  facts  could  be  admissible  evidence, 
even  if  the  report  as  it  is  now  is  inad- 
missible. 

4038.  If  it  is  evidence  of  the  inspector’s 
opinion  it  carries  the  matter  no  further; 
he  has  made  an  inspection  and  come  to 
the  opinion  that  A.B.  is  to  blame,  or 

whoever  it  is. Yes.  I cannot  conceive 

what  issue  in  litigation  that  might  be 
relevant  to;  but  the  facts  given  of  course 
may  well  be  relevant  in  proceedings 
and  it  may  or  may  not  be  right  that  that 


report  should  be  prima  facie  evidence. 
That  raises  rather  a large  question. 

4039.  It  looks  as  if  it  would  need  some 
consideration.  Have  you  any  other 
points  on  this  issue?  Do  you  think  the 
legislation  might  be  amended  or  that  an 

amendment  might  be  considered? No. 

The  only  point  I have  noted  as  perhaps 
worth  mentioning  is  this,  that  some  of  the 
most  valuable  documents  which  came  to 
me  in  the  course  of  the  investigation  were 
the  transcripts  of  the  shorthand  notes  of 
the  evidence  under  oath  of  those  officers 
or  directors  who  were  examined.  That 
document  is  not  part  of  the  report  and  is 
not  available  to  anyone  as  far  as  I know. 

I presume  it  is  available  to  the  Board  of 
Trade.  I have  still  got  my  copies  of  the 
transcripts  of  the  shorthand  notes  of  the 
examinations  that  I conducted  in  this  case 
and  perhaps  the  Board  of  Trade  should 
have  them.  But  it  was  brought  to  my 
mind  of  course  by  realisation  of  the  fact 
that  since  there  is  litigation  pending  the 
information  contained  in  those  tran- 
scripts would  be  of  the  greatest  value  to 
one  side  at  any  rate.  Therefore  it  crossed 
my  mind  to  wonder  whether  the  tran- 
scripts might  not  be  among  those  docu- 
ments which  the  Board  of  Trade  might 
at  their  discretion  make  available  to 
interested  parties.  At  the  moment  I do 
not  think  there  is  any  such  power. 
Indeed,  I suppose  if  this  pending  litigation 
in  my  case  comes  to  a head  the  party 
interested  might  well  subpoena  me 
duces  tecum  to  produce  the  transcripts. 

I felt  bound  to  put  a good  deal  of  the 
questions  and  answers  into  my  report 
because  I realised  if  I did  not  do  so  those 
questions  and  answers  might  never  be 
made  known  either  to  the  Board  of  Trade 
or  to  members  of  the  company. 

4040.  Did  you  feel  that  the  efficacy  of 
your  investigation  was  hampered  by  the 

libel  laws  ? No.  I felt  that  so  long  as  I 

kept  myself  straight  and  did  not  give 
anyone  any  reason  to  think  that  I was 
not  behaving  properly,  I wras  privileged. 

4041.  Mr.  Watson:  You  do  think  it 
would  be  an  advantage,  Mr.  Fay,  if 
enquiries  could  possibly  be  speeded  up? 

1 felt  rather  badly  about  the  length 

of  time  my  enquiry  took,  and  it  is  not 
right  that  any  investigation  should  take 
that  length  of  time;  and  I think  it  is  the, 
quicker  the  better,  within  reason. 
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4042.  And  you  think  the  appointment 
of  a chartered  accountant  to  act  jointly 
with  the  inspector  would  be  a big  help 

in  that? 1 mentioned  that  because  I 

understand  it  to  be  a common  practice. 
The  Act  envisages  two  inspectors.  One 
of  the  oddities  of  this  part  of  the  Act  is 
that  it  sometimes  talks  about  the  inspector 
and  sometimes  about  inspectors  in  the 
plural,  and  it  certainly— I hope  I am  right 
in  saying  this — is  common  to  appoint  two. 
Indeed  I do  not  know  whether  it  is  more 
common  than  not  to  have  two  inspectors. 

I say  that  because  some  of  my  colleagues 
have  conducted  inquiries  with  a chartered 
accountant  as  co-inspector. 

4043.  It  is  possible  for  the  situation  to 
deteriorate  during  the  investigation,  to  the 
disadvantage  of  those  interested  parties? 
Yes. 

4044.  Did  that  happen  at  all? That 

is  very  difficult  to  say.  I do  not  think 
perhaps  I ought  to  answer  that,  in  view  of 
the  pending  litigation.  I think  I prefer 
to  let  my  report  speak  for  itself.  Quite  a 
lot  went  on  after  the  commencement  of 
the  inquiry;  but  I do  feel  that  speed 
is  important  in  a case  of  this  kind,  and  if 
the  present  structure  of  independent 
inspectors  unconnected  with  the  Board  of 
Trade  is  preserved  it  seems  to  me  that  the 
practice  of  having  two  inspectors,  one  a 
lawyer  and  one  an  accountant,  is  a 
satisfactory  one. 

4045.  One  further  question  on  that. 
Do  you  think  the  law  regards  these 
appointments  as  essentially  of  individuals, 
or  can  an  accountant  get  somebody  else 
in  his  own  office  to  do  part  of  the  work? 

1 think  that  is  done.  I think  when 

an  individual  chartered  accountant  is 
appointed  he  makes  use  of  his  clerks  to  go 
and  do  the  ground  work  and  what  one 
might  call  the  preliminary  auditing. 

4046.  That  would  have  been  of  great 

help  to  you? Yes,  I think  that  with 

the  help  of  an  accountant’s  office  staff  an 
investigation  might  be  completed  more 
quickly. 

4047.  Mr.  Richardson:  Taking  up  from 
Mr.  Watson’s  point,  Mr.  Fay,  am  I right 
in  thinking  the  quotation  for  the  company 
remained  in  being  during  the  period  of 

your  investigation  ? Yes,  up  to  the  last 

month  or  so.  There  was  a bid  first,  I 


think,  shortly  before  Christmas.  When  it 
became  effective  I presume  the  quotation 
was  withdrawn,  but  I did  not  follow  that. 

4048.  Did  you  form  any  view  about  the 
propriety  of  there  being  a possibility  of  a 
bid  at  a time  when  your  inspection  was 
proceeding,  especially  in  a case  like  this 
where  it  is  very  difficult  for  the  share- 
holders of  the  company  to  know  the 
true  value  of  the  shares  bid  for  and  very 
difficult  for  a bidder  to  say  what  he 
thought  the  value  of  the  shares  was? 
This  was  a case  in  which  the  value  could 
have  been  very  materially  altered,  depend- 
ing on  the  outcome  of  your  investigation? 

Yes,  it  was  a question  of  who  knew 

most,  I think,  or  who  had  the  best  hunch, 
the  shareholder  who  had  hung  on  to  his 
shares  or  the  bidder  who  might  or  might 
not  get  something  worth  having.  It 
seems  to  me  undesirable  that  there  should 
be  a bid  during  an  investigation. 

4049.  Especially  since  it  is  difficult  for 
the  bidder  to  gauge  the  situation  which  he 
suspects  may  exist  and  may  have  to 

remedy  if  he  gets  control? The 

inwardness  of  this  case — there  is  a lot  of 
money  in  it — is  simply  that  in  a certain 
view  of  the  law  I suppose  General, 
London  & Urban  Properties,  Ltd.,  can 
recover  Du  Cane  Court,  which  must  be 
worth  a great  deal  of  money,  and  whether 
or  not  they  can  recover  it  is  a question 
of  law.  Someone  appreciated  that 
uncertainty,  I suppose,  and  made  a bid 
by  way  of  a speculation  or  gamble.  But 
how  a shareholder  could  decide  whether 
to  accept  or  not,  I do  not  know.  He  just 
had  not  the  material.  I suppose  in 
practice  he  said  to  himself — “ I have  had 
these  shares  a long  time,  they  have  not  been 
worth  much  and  have  not  paid  a dividend, 
and  now  that  I am  offered  something 
useful  I had  better  take  it.”. 

4050.  And  of  course  in  practice  also  he 

was  deprived  of  the  benefit  of  the  advice 
of  the  directors,  because  they  were 
involved  in  this  transaction? Yes. 

4051.  Mrs.  Naylor:  Mr.  Fay,  do  you 
think  perhaps  the  main  advantage  of  a 
Board  of  Trade  inspection  is  simply  its 
deterrent  effect?  Does  it  ever  achieve 

anything  else? 1 should  have  thought 

it  achieved  a good  deal,  factual  knowledge 
which  may  yet  be  useful  to  the  members  of 
the  company  in  their  decision  as  to 
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whether  to  continue  to  elect  certain 
directors  or  not,  and  what  steps  to  take 
generally.  I should  have  thought  the  end 
product  was  of  value.  I have  not  any 
doubt  in  my  case.  It  is  the  only  case 
I really  can  speak  about,  but  my  report 
must  be  of  great  value  to  one  side  in  the 
litigation. 

4052.  Chairman'.  Mr.  Fay,  I think 
those  are  all  the  questions  we  have  to  put 


to  you.  It  only  remains  for  me  to  thank 
you  very  much  once  again  for  coming 
here  this  afternoon  to  help  us.  I am  most 

grateful. Thank  you  very  much.  It 

has  been  a pleasure  to  have  come,  and  if 
I have  been  of  any  assistance  I am  very 
glad  indeed. 

Chairman-.  You  have  indeed.  Thank 
you  very  much. 


(The  witness  withdrew) 
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APPENDIX  XXXI 


Memorandum  by  the  Institute  of  Directors 

The  Institute  of  Directors  was  by  letter  dated  15th  January,  1960,  requested  by  the 
Secretary'  of  the  Company  Law  Committee  to  submit  its  views  on  a list  of  subjects, 
enclosed  with  such  letter,  drawn  up  in  accordance  with  the  terms  of  reference  of  the 
Committee  appointed  by  the  President  of  the  Board  of  Trade. 

The  comments  and  recommendations  of  the  Institute  on  certain  of  the  subjects 
listed,  together  with  its  views  on  certain  unlisted  subjects  within  the  Committee’s 
terms  of  reference,  are  set  out  in  the  following  Memorandum. 

The  Institute  of  Directors  was  incorporated  by  Royal  Charter  in  1906  with  the 
principal  object  of  bringing  together  Directors  of  both  Public  and  Private  Companies 
for  the  purpose  of  strengthening  their  position  in  matters  affecting  their  corporate 
interests  and  providing  information  and  guidance  on  matters  connected  with  the  duties 
and  responsibilities  of  Directors  of  Companies. 

The  Institute  has  a membership  in  excess  of  35,000. 

Before  dealing  in  detail  with  its  comments  and  recommendations  the  Institute  of 
Directors  desires  to  make  the  general  observation  that,  in  its  opinion,  the  Companies 
Act  of  1948  (the  result  of  an  exhaustive  examination  by  the  Committee  on  Company 
Lu.w  Amendment  under  the  Chairmanship  of  Mr.  Justice  Cohen,  now  Lord  Cohen) 
introduced  legislation  which  provided  an  immense  contribution  to  the  advancement  of 
Joint  Stock  Company  enterprise  in  this  country,  and  indeed  during  the  years  since  its 
enactment  has  on  the  whole  worked  admirably. 

The  Institute  circularised  its  members  inviting  their  views  on  certain  points  that  are 
to  be  considered  by  Lord  Jenkins’  Committee.  In  its  conclusions,  the  Institute  paid 
due  regard  to  the  opinions  voiced  in  the  replies  to  this  questionnaire,  but  the  recom- 
mendations in  this  Memorandum  do  not  necessarily  reflect  all  the  views  members  have 
expressed  on  certain  matters. 

It  should  be  made  quite  clear  that  in  its  deliberations  the  Institute,  while  fully 
conscious  of  its  duty  to  its  members  as  individual  Directors,  has  in  every  case  had 
primary  regard  to  the  public  interest  and  the  effect  of  its  recommendations  on  the 
smooth  and  efficient  working  of  industry  and  commerce  in  this  country. 

My,  1960. 


(1)  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Statutory  declaration  on  incorporation  of  a company 

RECOMMENDATION 

deration  required  under  section  15  of  the  Companies  Act, 
1948,  serves  very  little,  if  any,  useful  purpose  and  that  this  requirement  be  abolished. 

(b)  Objects  and  ultra  vires  doctrine 

COMMENT 

It.  is  generally  accepted  that  the  ultra  vires  doctrine,  whatever  may  have  been  its 
original  justification,  can  cause  injustice  to  those  dealing  with  a company  because  a 
creditor  may  find  that  his_  claim  is  invalid  by  reason  of  the  purpose  for  which  he  has 

th?P\ied  good5  tt?e  P°wers  of  the  company  and  the  objects  contained  in 

the  Memorandum  of  Association.  As  a matter  of  practical  business  expScvh 
should  not  be  obligatory  for  persons  having  normal  everyday  business  dealings  with 

LsSSn.(e'S-  ^ ^ °f  g°°dS  0n  Credit)  t0  iSpect 
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far  as  third  parties  are  concerned,  the  Institute  favours  the  recommendation  of 
the  Cohen  Committee  that  a company  should  have  the  same  powers  as  an  individual 
and  that  the  objects  clause  should  not  operate  to  the  detriment  of  third  parties.  If 
directors  act  ultra  vires  the  Memorandum  of  Association  or  exceed  the  powers  con- 
ferred on  them  by  the  Articles  of  Association  they  should  incur  personal  liability. 

The  Institute  considers  that  it  is  desirable  to  retain  the  provision  that  a company 
must  set  out  its  objects  in  its  Memorandum  of  Association  (either  expressly  or  by 
reference  to  a schedule  or  other  document),  but  considers  that  there  should  be  the 
maximum  freedom  to  alter  the  objects  by  special  resolution. 

. Tiie  way  in  which  objects  clauses  are  drafted  at  the  present  time  can,  in  the  Institute’s 
view,  be  criticised  on  the  ground  that  they  contain  far  too  much  detail  and  that 
economy  and  clarity  would  be  achieved  by  enabling  the  Memorandum  to  set  out  only 
the  main  objects  of  the  company,  and  that  objects  subsidiary  to  the  main  objects,  such 
as  the  power  to  borrow  money,  invest,  acquire  and  develop  property,  to  pay  pensions 
to  officers,  employees,  ex-officers  and  ex-employees  and  their  dependants,  and  to 
subscribe  to  charitable,  benevolent,  public  and  useful  objects,  should  be  set  out  in  a 
Schedule  to  the  Act  and  should  apply  to  all  companies  which  have  adopted  the 
Schedule. 

A further  amendment  which  the  Institute  considers  desirable  relates  to  the  variation 
of  class  rights.  In  some  instances,  particularly  in  the  case  of  companies  incorporated 
many  years  ago,  class  rights  are  defined  in  the  Memorandum  of  Association.  This 
has  the  effect  of  making  them  unalterable  (however  desirable  the  alteration  may  be  in 
the  interests  of  all  parties)  except  by  a scheme  of  arrangement  under  section  206  of  the 
Companies  Act,  1948.  It  is  accordingly  considered  that  where  class  rights  are  defined 
in  the  Memorandum  of  Association  they  should  be  capable  of  alteration  in  the  same 
manner  and  to  the  same  extent  as  if  such  rights  were  defined  in  the  Articles  of 
Association. 

RECOMMENDATIONS 

(i)  That  a company  should  be  at  liberty  without  restriction  to  alter  the  objects  in 
its  Memorandum  of  Association  by  special  resolution. 

(ii)  That  with  a view  to  shortening  the  objects  clause  contained  in  a company’s 
Memorandum  of  Association  certain  standard  subsidiary  objects,  such  as  the  power 
to  borrow  money,  invest,  acquire  and  develop  property,  to  pay  pensions  and  to 
subscribe  to  charitable,  benevolent,  public  and  useful  objects,  be  given  in  a Schedule 
to  the  Companies  Act  for  adoption  and  inclusion  in  the  objects  clause  by  any  company 
which  so  decides,  by  reference  merely  to  such  Schedule.  (It  would  still  be  necessary 
for  a company  to  specify  in  detail  in  the  objects  clause  in  its  Memorandum  of  Asso- 
ciation the  principal  business  which  it  intends  to  carry  on  and  the  proposed  Schedule 
would  be  available  for  adoption  in  the- same  manner  as  Table  A in  regard  to  Articles 
of  Association.) 

(iii)  That  as  regards  third  parties  a company  shall  have  the  same  powers  as  an 
individual  notwithstanding  anything  omitted  from  its  Memorandum  of  Association, 
and  accordingly  as  regards  third  parties  the  ultra  vires  doctrine  be  abolished. 

(iv)  That,  notwithstanding  the  abolition  of  the  ultra  vires  doctrine  as  regards  third 
parties,  the  directors  shall  be  liable  to  the  company  for  any  loss  caused  to  the  company 
by  any  act.  or  thing  done  or  suffered  by  the  company  not  within  the  objects  of  the 
Memorandum  of  Association  unless  the  company  in  general  meeting  shall  have 
authorised  or  ratified  such  act  or  thing. 

(v)  That  rights  attaching  to  shares  and  specified  in  a company’s  Memorandum  of 
Association  may  be  altered  in  the  same  manner  and  to  the  same  extent  as  if  such 
rights  were  specified  in  the  company’s  Articles  of  Association. 

id)  Shares  of  no  par  value 

RECOMMENDATION 

That  the  majority  report  of  the  Gedge  Committee  on  Shares  of  No  Par  Value  be 
adopted  and  effect  given  thereto  by  appropriate  amendments  to  the  Companies  Act, 
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4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

COMMENT 

The  making  of  reasonable  donations  in  the  interests  of  a company’s  business  for 
these  purposes  should  be  permitted  to  continue  and  be  made  at  the  discretion  of  the 
directors. 

RECOMMENDATION 

That  there  be  no  alteration  in  the  Law. 


5.  Exercise  of  Powers  of  Companies  by  Directors 

(a)  Fundamental  changes  in  a company's  activities 

COMMENT 

It  may  be  suggested  to  the  Committee  that  fundamental  changes  in  a company’s 
activities  should  be  subject  to  the  prior  approval  of  the  shareholders  in  general  meeting. 
While  the  Institute  is  in  favour  of  directors  keeping  their  shareholders  informed  on 
such  matters  and  of  the  general  desirability  of  the  shareholders  bemg  enabled  to 
express  their  approval  or  otherwise  of  such  fundamental  changes,  the  practical 
difficulties  involved  in  imposing  a legal  obligation  to  obtain  such  approval  iuake  it 
unwise  to  attempt  to  do  so.  In  particular  it  would  be  difficult,  if  not  impossible,  to  • 
find  a satisfactory  definition  of  “ fundamental  Furthermore,  changes  of  a material 
nature  do  not  necessarily  take  place  overnight— frequently  they  are  mtroduced  over  a 
period  of  years,  as  part  of  a developing  process,  and  it  might  not  be  clear  at  what 
stage  the  shareholders  should  be  consulted. 

RECOMMENDATION 

That  the  Directors’  Report,  prepared  in  accordance  with  section  1 57  of  the  Companies 
Act  1948,  should  disclose  in  general  terms  the  main  activities  conducted  by  the 
company  during  the  period  covered  by  the  Report.  Alternatively  that  such  particular 
should  appear  in  a statement  accompanying  the  Report,  unless  in  either  case  such 
disclosure  would  in  the  directors’  opinion  be  harmful  to  the  company’s  interests. 


(b)  Disposal  of  undertaking  and  assets 

COMMENT 

The  Institute  considers  that  it  should  not  be  within  the  power  of  a Board  of  Directors 
to  dispose  of  the  whole  or  substantially  the  whole  of  the  company’s  undertaking  or 
assets  without  obtaining  the  approval  of  the  shareholders.  The  Institute  is.^owever 
of  the  opinion  that  where  an  undertaking  or  assets  are  bemg  sold  to  a Subsidiary  or 
Holding  Company  the  shareholders’  approval  should  not  be  mandatory. 

RECOMMENDATION 

That  the  Companies  Act,  1948,  be  amended  so  as  to  provide  that,  notwithstanding 
anything  contained  in  a company’s  Articles  of  Association,  the  directors  shall  not  have 
power  to  dispose  of  the  whole  or  substantially  the  whole  (say  75  per  cent.)  of  the 
company’s  undertaking  or  assets,  except  to  the  company  s Subsidiary  or  Holding 
Company  or  another  Subsidiary  of  the  company’s  Holdmg  Company,  without  the 
consent  of  the  shareholders  in  general  meeting. 


(c)  Issue  of  shares 

COMMENT 

Subiect  to  any  provision  in  a company’s  Articles  of  Association,  the  question 
whether  or  not  shares  in  the  authorised  capital  should  be  issued  is,  and  should  continue 
to  be,  in  the  discretion  of  the  directors,  it  being  a cardinal  principle  that  the  power  to 
issue  shares  can  only  be  exercised  bona  fide  in  the  interests  of  the  company  as  a whole. 
Moreover  unless  the  Articles  otherwise  provide,  the  directors  have  a discretion  to 
choose  the  persons  to  whom  the  new  shares  shall  be  offered.  There  are  occasions 
when  it  is  desirable  for  directors  to  issue  shares  otherwise  than  to  the  members,  but 
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except  on  such  occasions  it  is  submitted  that  new  shares  should  be  offered  to  the 
members  in  proportion  to  their  existing  holdings  in  the  equity  share  capital.  When- 
ever it  is  proposed  to  offer  shares  in  the  first  instance  to  the  members  otherwise  than 
in  proportion  to  their  respective  holdings  of  the  equity  share  capital  or  otherwise 
than  to  the  members,  the  consent  of  the  company  in  general  meeting  should  be 
obtained  if  the  offer  may  result  in  the  issue  of  shares  of  a nominal  value  equal  to 
20  per  cent,  or  more  of  the  existing  equity  share  capital. 

RECOMMENDATION 

That  whenever  an  issue  of  equity  share  capital  (as  defined  in  the  Companies  Act. 
1948)  to  a nominal  value  of  20  per  cent,  or  more  of  the  nominal  value  of  the  then  issued 
equity  share  capital  is  made,  such  share  capital  shall  in  the  first  instance  be  offered 
pro  rata  to  the  holders  of  such  issued  equity  share  capital,  unless  the  company  in 
general  meeting  directs  otherwise.  This  principle  would  also  apply  with  appropriate 
adjustment  to  companies  whose  equity  is  represented  by  shares  of  no  par  value. 

(d)  Borrowing  money  and  charging  property 

COMMENT 

Whether  or  not  the  directors’  power  to  borrow  money  and  charge  property  should 
be  restricted  is  a question  which  at  present  depends  upon  the  Articles  of  Association 
of  the  company  concerned,  and  it  is  common  practice  for  some  limit  to  be  placed  on 
the  directors’  power  in  this  respect.  Indeed,  the  regulations  of  the  Stock  Exchange. 
London,  require  such  a limit  to  be  imposed  as  a condition  for  granting  an  official 
quotation.  The  Institute  is  not  aware  of  any  reasons  for  suggesting  any  alteration 
in  this  respect. 

RECOMMENDATION 

That  no  change  in  the  Law  be  made  in  this  matter,  and  that  it  continues  to  be 
regulated  by  the  Articles  of  Association. 


6.  Directors’  Duties 

(a)  Should  directors'  duties  be  stricter  and  more  clearly  defined? 

COMMENT 

The  duties  and  liabilities  of  directors  are  very  wide  and  heavy.  To  define  their 
duties  more  clearly  and  thus  impose  upon  them  stricter  obligations  would  be  a very 
difficult  task  and  might  absolve  them  from  some  duties  which  they  ought  to  undertake. 
To  do  so  merely  to  restrain  the  unscrupulous  few  might  well  result  in  unduly  limiting 
the  actions  and  initiative  of  the  honest  majority. 

RECOMMENDATION 

That  there  be  no  change  in  the  Law  in  this  matter. 

(£,)  Are  directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 

COMMENT 

It  is  the  opinion  of  the  Institute  that  most  directors  are  aware  of  their  legal  duties 
arising  from  their  fiduciary  position. 

(c)  Directors'  and  officers'  dealings  in  their  own  companies  shares 

COMMENT 

lsy.SXS^ 

ixssrssrxsi*,  s 

extension.  r , 

The  Register  for  a wholly  owned  Subsidiary  Company  seems  to  sen-e  no  useful 
purpose^ sScehi  so  far  as  the  directors  of  that  company  are  directors  of  the  Holding 
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Company  the  required  particulars  would  be  shown  in  the  Register  kept  by  such 
Holding  Company.  In  so  far  as  the  directors  of  the  subsidiary  company  are  not 
directors  of  the  Holding  Company  it  would  seem  that  improper  dealings  should  be 
controlled  in  the  same  way  as  are  those  of  the  company’s  officials  (i.e.  by  normal 
disciplinary  control),  rather  than  by  requiring  their  names  to  be  entered  in  a register 
which  is  only  open  for  inspection  by  the  Holding  Company. 

RECOMMENDATIONS 

(i)  That  the  Register  of  Directors’  Shareholdings  be  required  to  be  available  for 
inspection  by  shareholders  and  debenture  holders  during  normal  business  hours  ana 
that  copies  thereof  be  supplied  to  any  holder  of  shares  or  debentures  m the  company 
on  payment  of  a nominal  fee. 

(ii)  That  a wholly  owned.  Subsidiary  Company  should  not  be  required  to  keep  a 
Register  of  Directors’  Shareholdings. 

(d)  Disclosure  of  directors’  interests 

COMMENT 

Section  199  of  the  Companies  Act,  1948,  as  at  present  worded  is  unsatisfactory 
because,  if  taken  literally,  it  could  impose  an  unreasonable  burden  on  certain  directors. 

It  appears  that  a general  notice  under  this  section  can  only  be  employed  where  a 
director  is  a member  of  a specified  company  or  firm  (i.e.  a shareholder  in  a company 
or  a partner  in  a firm).  In  the  practical  administration  of  a company  many  contracts 
never  come  before  the  Board  for  consideration,  either  because  they  are  not  sufficiently 
important  or  because  they  are  matters  of  routine  not  involving  a question  of  principle 
requiring  a Board  decision.  A director  who  owns,  or  is  interested  as  a Trustee  or 
beneficiary  of  a Trust  which  holds  a large  and  constantly  changing  portfolio  of  invest- 
ments should  not  be  placed  under  an  obligation  to  circularise  each  company  ot  which 
he  is  a director  with  notices  of  the  changes  in  his  investment  portfolio.  The  obligation 
of  disclosure  by  a director  should,  as  recommended  below,  be  limited  to  material 
interests  which  arise  at  Board  meetings  on  matters  on  which  he  is  required  to  vote 
or  give  a decision  as  a member  of  the  Board.  The  normal  high  standard  of  conduct 
expected  by  a Board  from  its  Executive  Directors  and  officers  should  govern  the 
company's  contracts  in  which  they  have  a material  interest. 

RECOMMENDATION 

That  section  199  of  the  Companies  Act,  1948,  be  repealed  and  replaced  by  a section 
to  provide  that  a director  shall  make  specific  disclosure  at  a Board  meeting  of  any 
material  interest  in  any  matter  coming  before  him  for  his  decision  at  such  Board 
meeting. 

( e ) Should  bodies  corporate  be  allowed  to  be  directors? 

COMMENT 

A corporate  body  is  a legal  entity  which  cannot  act  except  by  or  through  its  directors. 
Accordingly  it  is  desirable  in  the  interests  of  shareholders  and  the  public  having 
dealings  with  a company  that  an  individual  or  individuals  accept  responsibility  for 
undertaking  and  discharging  the  duties  of  a director  or  directors. 

RECOMMENDATION 

That  legislation  should  prohibit  the  appointment  of  a body  corporate  as  a director 
of  a company  and  only  an  individual  should  be  eligible  to  fill  this  office. 

7.  Equity  Shares  with  Restricted  or  No  Voting  Rights 

COMMENT 

At  the  time  of  the  Cohen  Committee  on  Company  Law  Amendment,  in  1943-45, 
the  matter  of  non-voting  shares  was  one  of  little  consequence,  but  this  is  not  so  today, 
when  the  Institute  understands  there  are  in  existence  many  millions  of  equity  shares 
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without  votes.  In  the  intervening  years  opinion  has  been  growing  that  equity  shares 
which  do  not  carry  full  voting  rights  at  all  general  meetings  are  objectionable  in  that 
they  conflict  with  the  feeling  which  is  generally  held  that  the  members  who  run  the  most 
risk  should  have  the  power  of  ultimate  control  over  the  affairs  of  their  company. 
To  the  extent  that  non-voting  shareholders  are  barred  from  voting  at  general  meetings 
of  their  company,  this,  the  Institute  submits,  is  a valid  point  of  view.  In  its  opinion, 
however,  there  are  reasons  why  it  would  be  inadvisable  to  make  the  issue  of  such 
shares  illegal  or  to  enfranchise  compulsorily  existing  non-voting  equity  shares. 

First,  the  Institute  is  not  aware  that  any  actual  harm  has  been  suffered  by  the 
holders  of  non-voting  equity  shares  by  reason  of  the  absence  of  full  voting  rights. 

Secondly,  in  relation  to  existing  non-voting  equity  shares  in  issue,  the  Institute 
considers  it  would  not  be  practicable  to  introduce  legislation  applying  to  such  shares. 

Thirdly,  it  is  the  Institute’s  belief  that  legislation  could  not  be  made  fully  effective 
in  regard  to  existing  or  future  non-voting  equity  shares  short  of  proceeding  on  the 
lines  of  the  Indian  Companies  Act,  1956,  which  in  brief  permits  only  two  kinds  of 
capital — preference  and  equity — and  stipulates  that  every  equity  share  shall  have 
voting  rights  proportionate  to  the  amount  paid  up  thereon.  To  introduce  rigid 
legislation  of  this  type  in  this  country,  the  industrial  structure  of  which  is  very  different, 
would  be  likely  to  hinder  the  creation  and  free  flow  of  new  capital.  A case  in  point 
has  been  brought  to  our  notice  where  the  preference  shareholders  possessed  equal 
voting  rights  with  the  existing  equity  shareholders  and  were  in  a position  under  the 
Articles  to  block  the  issue  of  new  shares;  such  preference  shareholders  refused  to 
agree  to  the  issue  of  further  equity  shares  with  full  voting  rights,  as  this  would  have 
diminished  the  quantum  of  preference  voting  control.  The  company  concerned 
accordingly  had  no  alternative  but  to  issue  further  equity  shares  with  no  voting  rights 
in  order  to  raise  additional  capital. 

Fourthly,  the  Institute  submits  that  the  Companies  Act,  1948,  affords  certain 
general  safeguards  which  are  available  to  all  classes  of  shareholders,  including  non- 
voting equity  shareholders,  against  infringement  of  class  rights  or  against  oppression; 
the  Institute  would  refer,  in  particular,  to  sections  72,  164,  165,  206,  209  and  210. 


Section  72 

A non-voting  equity  shareholder  whose  class  rights  may  be  varied  pursuant  to 
some  power  reserved  in  the  Memorandum  or  Articles  of  Association  has  the  same 
right  as  any  other  member  to  apply  to  the  Court  to  have  any  such  variation  cancelled. 


Sections  164  and  165 

Non-voting  equity  shareholders  may  apply  to  the  Board  of  Trade  to  investigate 
the  affairs  of  their  company  where  they  feel  that  there  is  good  reason  so  to  do. 
Moreover,  the  Board  of  Trade  may  initiate  an  investigation  where  one  or  more  ol  the 
circumstances  mentioned  in  section  165  (b)  is  drawn  to  its  attention  by  a non-voting 
equity  shareholder. 


Section  206 

A non-voting  equity  shareholder  who  is  affected  by  a scheme  of  compromise  or 
arrangement  has  the  same  right  to  apply  to  the  Court  as  any  other 
only  be  bound  by  the  scheme  if  the  requisite  majorities  are  obtained  at  the  meetings 
convened  by  the  Court  under  section  206. 


Section  209  . , , 

A shareholder  who  receives  an  offer  for  his  shares  has  a stotutoiy  ngt  to  apply  to 
the  Court  if  the  machinery  of  section  209  is  put  mto  operation,  and  he  will  Pro- 
tected by  the  Court  if  the  terms  of  the  offer  are  unfair.  This  protection  is  available 
whera  the  dissenting  shareholder  holds  non-voting  equity  shares  in  the  “ transferor 
company  ”^ ^d  white  the  consideration  consists  of  non-voting  equity  shares  m the 
“ transferee  company  ”. 
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Section  210 

It  is  already  open  to  a non- voting  equity  shareholder  who  complains  that  the 
affairs  of  his  company  are  being  conducted  in  a manner  oppressive  to  the  non-votmg 
equity  shareholders  including  himself  to  apply  to  the  Court  for  an  order,  ihe 
Institute  believes  that  if  this  section  is  strengthened  (in  accordance  with  the  recom- 
mendation in  its  main  Memorandum)  it  would  serve  as  a useful  safeguard  tor  tms 
class  of  shareholder. 

For  all  the  above  reasons  the  Institute  considers  that  the  issue  of  shares  with  no 
voting  rights  should  not  be  prohibited  by  law.  The  same  considerations  apply  to 
shares  with  restricted  voting  rights. 

At  the  same  time,  it  is  considered  that  the  present  position  should  be  improved  in 
the  following  respects: — 

(a)  The  designation  of  shares  with  restricted  or  no  voting  rights  should  clearly 
reveal  the  true  nature  of  the  rights  attaching  to  them,  e.g.,  “ non-votmg 
(“  n.v.”)  or  “ restricted  voting  ” (“  r.v.”).  If  the  shares  were  so  described  in 
the  company’s  Memorandum  and  Articles  of  Association  and  on  the  share 
certificates  they  would  presumably  be  so  described  in  the  Stock  Exchange 
Official  List  and  in  the  Press.  The  present  practice  of  describing  non-voting 
equities  as  e.g.,  “A”  shares,  while  being  convenient,  is,  the  Institute  submits, 
inadequate  and  misleading. 

( b ) The  holders  of  non-voting  equity  shares  should  have  the  right  to  receive  all 
documents  which  the  voting  equity  shareholders  are  entitled  to  receive  includmg 
notices  of  all  general  meetings  of  the  company  and  the  right  to  attend  and 
speak  (but  not  to  vote)  at  them.  Apart  from  the  receipt  of  dividends  and 
the  annual  accounts,  a voteless  equity  shareholder  may  have  no  other  contact 
with  his  company,  and  it  seems  only  just  that  he  should  be  able  to  attend  and 
(if  he  wishes)  voice  his  opinion  on  his  company’s  “ open  day  ”. 

The  Institute  believes  that  the  rights  which  have  been  referred  to  earlier,  together 
with  the  power  to  attend  and  speak  at  general  meetings  of  the  company,  should  afford 
adequate  safeguards  against  any  attempt  to  take  advantage  of  the  disabilities  of 
voteless  equity  shareholders. 

RECOMMENDATIONS 

1.  That  the  issue  of  non- voting  or  restricted  voting  equity  shares  should  not  be 
prohibited  by  Law,  nor  should  such  shares  now  in  issue  be  enfranchised  compulsorily. 

2.  That  all  equity  shares  with  restricted  or  no  voting  rights  (existing  or  to  be  issued) 
should  in  their  official  designation  clearly  indicate  in  general  terms  the  voting  limita- 
tions attaching  to  them.  A description  such  as  “A”  share  should  not  in  itself  be 
deemed  to  be  adequate. 

3.  That  the  holders  of  equity  shares  with  restricted  or  no  voting  right  be  entitled 
to  receive  notices  of,  and  to  attend  and  speak  at,  all  general  meetings  of  the  company. 

4.  That  it  should  be  made  clear,  if  it  is  not  already  clear,  that  notwithstanding  any 
provisions  to  the  contrary  in  the  Memorandum  or  Articles  of  Association  or  attached 
to  any  shares  by  the  terms  of  issue  non-voting  and  restricted  voting  equity  shares  shall 
be  deemed  to  be  separate  classes  of  their  own,  independent  of  any  other  equity  shares 
of  the  company,  in  any  matter  affecting  the  rights  attached  to  such  non-voting  or 
restricted  voting  equity  shares;  and  that  any  provision  in  the  Memorandum  or  Articles 
of  Association  or  any  term  attached  by  the  terms  of  issue  that  any  equity  shares  shall 
have  restricted  or  no  voting  rights  shall  be  of  no  effect  in  relation  to  any  separate 
general  meeting  of  the  holders  of  such  shares. 

8.  The  Protection  of  Minorities 

COMMENT 

The  Institute  considers  that  it  should  be  sufficient  to  support  a petition  for  relief 
under  section  210  of  the  Companies  Act,  1948,  that  the  affairs  of  the  company  are  being 
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conducted  in  a manner  oppressive  to  some  part  of  the  members  (including  the  petitioner), 
oppression  having  been  held  to  mean  something  which  is  “ burdensome,  harsh  and 
wrongful  ’—see  per  Viscount  Simonds  in  Scottish  Co-operative  Wholesale  Society  v. 
Meyer  1959  A.C.  324  at  p.  342.  As  the  section  is  drafted,  the  petitioner  (in  addition 
to  provmg  oppression)  has  to  fulfil  two  conditions,  viz. : 

(i)  he  must  show  that  the  facts  justify  the  making  of  a winding  up  Order  under 
the  “ just  and  equitable  ” rule;  and 

(ii)  he  must  show  that  a winding  up  would  unfairly  prejudice  the  oppressed  part 
of  the  company’s  members. 

It  is  suggested  that  these  two  conditions  impose  an  unnecessary  and  undesirable 
fetter  on  the  Court’s  jurisdiction  to  grant  relief  under  section  210.  At  the  same  time 
it  is  suggested  that  it  should  be  made  clear  that  the  personal  representatives  of  a 
deceased  member  can  petition  for  relief  under  section  210. 

RECOMMENDATIONS 

(i)  That  the  statutory  requirements  in  section  210  (2)  ( b ) of  the  Companies  Act, 
1948,  to  the  effect  that  before  the  Court  can  grant  relief  under  the  section  it  must  be 
of  opinion 

“ that  to  wind  up  the  company  would  unfairly  prejudice  that  part  of  the  members, 
but  otherwise  the  facts  would  justify  the  making  of  a winding  up  order  on  the 
ground  that  it  was  just  and  equitable  that  the  company  should  be  wound  up  ” 
be  abolished. 

(ii)  That  the  personal  representatives  of  a deceased  member  shall  have  the  same 
right  to  petition  for  relief  under  section  210  and  to  be  counted  as  “part  of  the 
members  ” as  the  deceased  member  would  have  had  if  still  living. 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders 

COMMENT 

The  Institute  is  aware  of  a feeling  among  many  directors  that  the  nominee  system, 
which  enables  the  true  ownership  of  a company’s  securities  to  be  concealed,  is 
undesirable.  The  Institute  is,  however,  of  the  opinion  that  it  would  not  be  possible 
to  devise  legislation  on  the  subject  without  interfering  with  legitimate  transactions. 
The  right  to  create  a variety  of  interests  under  wills,  settlements  and  the  like  is  of 
benefit  to  the  community  and  should  not  be  restricted.  Legislation  to  enforce  dis- 
closure of  the  “ true  ” owner  would,  in  the  view  of  the  Institute,  be  likely  to  encroach 
on  the  legitimate  rights  of  individuals  in  regard  to  their  private  affairs.  In  so  far  as 
the  nominee  system  is  capable  of  facilitating  improper  transactions,  the  appropriate 
remedy  would  seem  to  be  a more  extensive  use  by  the  Board  of  Trade  of  its  powers 
of  investigation  and  report  under  sections  172  and  173  of  the  Companies  Act,  1948. 

(b)  Control  through  nominee  directors 

COMMENT 

It  is  a cardinal  principle  that  any  director  of  a company  must  exercise  his  powers 
as  such  bona  fide  in  the  interests  of  the  company  as  a whole.  A nominee  director 
(i.e.,  a director  representing  an  outside  interest)  is  in  no  different  position  in  this 
respect:  he  must  exercise  his  powers  not  with  a view  to  enhancing  the  exclusive  interests 
of  his  nominator  but  in  the  interests  of  the  company  which  he  and  his  colleagues  were 
appointed  to  direct. 

RECOMMENDATION 

That  there  be  no  change  in  the  Law. 

13.  Multiplicity  of  Directorships  Held  by  One  Individual 

COMMENT 

It  would  not  be  commercially  desirable  to  limit  by  legislation  the  number  of 
directorships  which  any  individual  may  be  permitted  to  hold  since  it  is  in  the  opinion 
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of  this  Institute  a matter  of  domestic  policy  for  decision  by  the  companies  concerned 
in  each  individual  case,  depending  upon  the  director’s  required  contribution  in  time  or 
specialised  knowledge  to  the  business  of  the  company. 

14.  Practice  of  carrying  on  Business  through  Associated  and  Subsidiary  Companies 

(a)  Associated  companies 

COMMENT 

A number  of  cases  have  recently  arisen,  particularly  in  connection  with  take-over 
bids,  in  which  shareholdings  in  Associated  Companies  have  appeared  in  the  accounts 
of  the  companies  owning  the  shareholdings  at  quite  nominal  figures,  well  below  the 
true  worth  of  such  investments.  Where  such  investments  in  Associated  Companies 
are  at  all  substantial,  it  would  seem  that  some  indication  of  the  dividends  received  from 
them,  and  the  cover  for  such  dividends,  ought  to  be  given  to  the  shareholders  in  the 
company  owning  the  shareholding  or  shareholdings. 

RECOMMENDATIONS 

(i)  That  where  a trade  investment  is  quoted  on  a Stock  Exchange  the  market  value 
be  given  in  the  balance  sheet  (whether  by  way  of  note  or  otherwise) : where  there  is 
more  than  one  such  investment,  the  aggregate  market  value  should  be  stated. 

(ii)  That  a company  be  required  to  state  by  way  of  note  to  its  accounts  in  respect  of 
its  holdings  in  Associated  Companies  (being  investments  not  quoted  on  a recognised 
Stock  Exchange  in  the  United  Kingdom) : 

(a)  the  total  amount  of  the  dividends,  if  any,  paid  by  the  Associated  Companies 
and  received  by  the  Holding  Company  in  respect  of  the  year  being  reported 
on; 

( b ) the  total  amount  of  the  earnings  from  which  these  dividends  have  been  paid 
attributable  to  the  Holding  Company  by  reason  of  its  investments  in  such 
Associated  Companies. 

A company  shall  be  deemed  to  be  an  Associated  Company  of  another  company  where 
the  latter  company  holds  more  than  25  per  cent,  of  the  equity  share  capital  of  the 
former  and  is  not  its  Holding  Company. 

(iii)  That  these  requirements  should  not  apply  where  the  principal  business  of  the 
company  is  the  holding  of,  or  dealing  in,  investments. 

(b)  Subsidiary  companies 

COMMENT 

It  is  considered  that  the  conduct  of  business  and  administration  through  the  medium 
of  a Holding  Company  and  Subsidiary  Companies  is  a practice  which  has  been  of 
considerable  benefit  to  industry  and  commerce. 

RECOMMENDATION 

That  the  structure  of  Holding  and  Subsidiary  Companies  be  permitted  to  continue. 

16.  Take-over  Bids 

COMMENT 

It  is  the  firm  belief  of  the  Institute  that  the  development  and  expansion  of  business . 
by  the  process  of  amalgamation  is  an  essential  and  natural  feature  in  the  economic 
growth  of  this  country-  and  it  should  not  be  impeded  by  unnecessary  restrictions. 
Many  of  the  larger  companies  have  been  built  up  in  this  way.  It  is  very  desirable, 
however,  that  the  satisfactory  code  of  conduct  which  is  at  present  observed  in  almost 
all  cases  should  be  adopted  universally  and  it  is  suggested  that  it  could  conveniently 
be  laid  down  in  the  Companies  Act  itself  so  as  to  apply  to  any  individual  or  corporation 
making  a take-over  bid.  Having  regard  to  the  great  diversity  between  different  bids 
and  circumstances,  it  is  recommended  that  a measure  of  discretion  be  given  to  the 
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Board  of  Trade  to  relax  or  vary  upon  application  in  any  particular  case  any  require- 
ments which  may  be  prescribed. 

The  principal  requirements  should  ensure  that: 

(a)  Sufficient  time  be  given  to  the  shareholders  concerned  (and  their  directors)  to 
enable  them  to  make  the  necessary  decisions  and  sufficient  information  be 
available  to  them  for  this  purpose. 

(b)  There  be  a reasonable  certainty  as  to  the  ability  of  the  bidder  to  comply  with 
his  undertakings. 

(c)  The  identity  of  the  bidder  be  disclosed. 

Recommendations 

(i)  That  take-over  bids  be  covered  by  the  Companies  Act  and  the  bidder  and  the 
biddee  Board  be  under  an  obligation  to  conform  to  certain  requirements  governing 
information  and  procedure  to  be  included  in  a Schedule  to  the  Act.  A proposed  form 
of  Schedule  is  annexed  to  these  Recommendations. 

(ii)  That  the  expression  “ take-over  bid  ” be  clearly  defined.  It  should  be  wide 
enough  to  cover  a general  offer  to  acquire  shares  of  other  securities  of  a particular 
class  or  classes,  where  the  result  of  full  acceptance  would  be  the  acquisition  of  such  a 
percentage  as  together  with  any  shares  or  securities  already  held  by  or  on  behalf  of 
the  bidder  would  total  more  than  50  per  cent,  of  the  class  or  classes  or  would  give 
voting  control  of  the  company  to  the  bidder.  The  definition  should  be  so  drawn  as 
not  to  cover  market  dealings  or  acquisitions  privately  entered  into.  (Note : A take-over 
bid  normally  involves  both  a time  limit  for  acceptance  of  the  offer  and  a minimum 
volume  of  acceptances.) 

(iii)  That  compliance  with  the  proposed  statutory  requirements  be  enforced  by 
adequate  penalties  and  all  circulars  issued  by  or  on  behalf  of  the  bidder  and  the 
directors  of  the  biddee  company  continue  to  be  subject  in  all  respects  to  the  provisions 
of  section  13  of  the  Prevention  of  Fraud  (Investments)  Act,  1958. 

(iv)  That  all  or  any  of  the  requirements  contained  in  the  Schedule  and  to  be  complied 
with  by  the  bidder  and  by  the  biddee’s  directors  may  be  waived  by  the  Board  of 
Trade  on  application  in  any  particular  case  or  cases  and  the  waiver  should  be  subject 
to  such  conditions,  if  any,  as  the  Board  of  Trade  shall  direct. 

(v)  That  the  take-over  bid  may  be  made  to  the  Board  of  the  biddee  for  circulation 
(with  the  agreement  of  such  Board)  to  the  biddee’s  shareholders  or  direct  to  the 
biddee’s  shareholders,  but  in  the  latter  event  it  must  not  be  despatched  until  it  has 
been  lodged  at  the  registered  office  of  the  biddee  for  a period  of  at  least  14  days.  If 
the  directors  of  the  biddee  circulate  to  their  shareholders  a bid  which  they  have 
received  they  should  at  the  same  time  despatch  to  their  shareholders  a copy  of  any 
prior  bid,  the  14-day  time  limit  for  which  has  not  then  expired. 

(vi)  That  the  bidder  shall  not  circularise  the  biddee’s  shareholders  prior  to  the 
despatch  of  his  bid  and  the  biddee  directors  (unless  they  are  recommending  acceptance 
of  the  bid  or  the  bidder  agrees)  shall  likewise  not  circularise  their  shareholders  in 
connection  with  the  bid  before  the  14-day  time  limit  has  expired. 

Proposed  Schedule 

Part  I.  Requirements  applicable  to  the  bidder 

1 . The  offer  must  contain  full  details  of: 

(a)  the  securities  which  it  is  proposed  to  acquire  and  the  consideration  offered; 

{b)  any  interest  whatsoever  (including  shareholding  interests  held  directly  or 
indirectly  through  nominees)  of  the  bidder  and  its  directors  in  the  biddee; 

(c)  the  arrangements  made  for  payment  of  the  cash  purchase  price  (if  it  is  a cash 
offer)  at  the  due  date; 

(d)  the  securities  offered  in  exchange  and  such  details  must  conform  to  the 
requirements  of  the  Companies  Act,  1948,  regarding  the  contents  of  pros- 
pectuses unless 
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(i)  the  securities  offered  are  dealt  in  on  any  recognised  Stock  Exchange  in 
England  or  Scotland,  or 

(ii)  the  securities  offered  by  the  bidder  will,  in  fact,  be  of  the  same  class  as 

1 other  securities  issued  by  the  bidder  which  are  then  dealt  rn  and  officially 

quoted  on  any  recognised  Stock  Exchange  in  England  or  Scotland  and 
it  is  a term  of  the  offer  that  permission  is  granted  by  any  such  Stock 
Exchange  for  dealing  in  and  quotation  for  the  securities  offered,  or 

(iii)  the  securities  offered  are  not  dealt  in  or  officially  quoted  on  any  recog- 
nised  Stock  Exchange  in  England  or  Scotland  but  other  securities  of  the 
bidder  are  so  quoted  and  dealt  in  and  it  is  a term  of  the  offer  that 
permission  for  dealing  and  quotation  in  respect  of  the  securities  offered 
is  so  granted. 

[N.B.  It  is  proposed  that  the  Board  of  Trade  be  given  power  to  relax  the 
foregoing  requirements  in  any  particular  case.] 

o The  offer  must  state  whether  the  bidder  is  acting  as  principal  or  agent  and  if  the 
latter  the  name  of  the  individual  or  corporation  on  whose  behalf  the  bidder  is  acting 
either  directly  or  indirectly  and  full  particulars  of  any  collateral  arrangement  to 
transfer  the  securities  to  a third  party  or  to  grant  or  agree  to  grant  to  any  third  party 
any  option  or  pre-emption  right  in  respect  of  the  securities. 

3 The  offer  must  state  clearly  whether  it  is  proposed  to  make  any  payment  8™t 
any  benefit  (by  or  from  the  bidder  or  the  biddee)  to  the  directors  of  the  biddee  for  loss 
of  office  or  early  retirement  or  otherwise  in  connection  with  the  offer  and,  it  so,  lull 
details  must  be  disclosed. 

4 No  offer  may  be  made  in  relation  to  a take-over  bid  in  respect  of  any  class  of 
securities  unless  it  is  made  to  all  holders  of  securities  of  that  class. 


5 If  the  offer  relates  to  less  than  the  total  amount  in  issue  of  any  class  of  securities 
of  the  biddee  (other  than  those  held  by  or  on  behalf  of  the  bidder)  it  shall  be  open  to 
acceptance  by  all  the  holders  of  that  class  of  securities  and  if  acceptances  are  received 
for  a greater  number  of  securities  than  that  in  respect  of  which  the  offer  is  made  the 
number  of  securities  to  be  acquired  by  the  bidder  from  each  of  the  acceptors  shall  be 
reduced  rateably,  so  far  as  practicable,  according  to  the  number  of  securities  m respect 
of  which  the  offer  is  accepted  by  each  acceptor. 


6.  Every  bid  must  be  open  for  acceptance  for  not  less  than  21  days  after  it  is  com- 
municated to  the  biddee’s  shareholders. 


7.  When  a bid  which  is  dependent  upon  a minimum  number  or  amount  of  acceptances 
is  declared  unconditional,  the  bidder  must  at  the  time  of  that  declaration  also  state 
the  number  or  amount  of  the  securities  in  respect  of  which  acceptances  have  been 
received. 

Part  II.  Requirements  applicable  to  the  Board  of  the  Biddee 

(1)  By  agreement  between  the  bidder  and  the  biddee’s  Board,  the  bid  and  the  com- 
munication from  the  biddee’s  Board  referred  to  below  containing  all  necessary  informa- 
tion may  be  circulated  to  the  biddee’s  shareholders  at  any  time. 

(2)  Except  as  provided  in  (1)  above,  the  biddee’s  Board  shall  not  earlier  than  14 
days  and  not  later  than  21  days  after  receipt  of  the  bid  from  the  bidder  send  to  the 
biddee’s  shareholders  a communication  containing  in  particular  the  following 
information: 

(a)  Their  comments  on  the  offer  and  their  recommendation  to  accept  or  reject  it 
or  a statement  that  they  can  give  no  advice  as  to  acceptance  or  rejection. 

(b)  All  information  concerning  the  biddee  which,  in  the  opinion  of  the  directors, 
is  reasonably  necessary  and  relevant  to  enable  shareholders  to  decide  whether 
to  accept  or  reject  the  bid; 
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(c)  Particulars  of  the  securities  (if  any)  held  by  each  of  the  directors  of  the  biddee 
in  the  bidder  and  the  biddee  and  whether  the  directors  propose  to  accept  the 
otter  m respect  of  their  holding  of  securities  in  the  biddee. 

(d)  Particulars  of  any  payment  or  the  grant  of  any  benefit  proposed  to  be  made 
to  the  directors  of  the  biddee  for  loss  of  office  or  early  retirement  or  otherwise 
in  connection  with  the  offer. 

0)  If  the  securities  for  which  the  bid  is  made  are  officially  quoted  on  any  recognised 
Stock  Exchange  in  England  or  Scotland,  a statement 

(i)  of  the  latest  available  middle  market  quotation  prior  to  the  date  of  the 
offer, 

(ii)  of  the  highest  and  lowest  middle  market  quotations  during  the  12  months 
immediately  preceding  the  date  of  the  offer  and  the  respective  dates  of 
such  quotations,  and 

(iii)  where  the  offer  has  been  the  subject  of  a preliminary  announcement  in 
the  Press  or  by  other  means  the  latest  middle  market  quotation  immedi- 
ately prior  to  that  announcement. 

[If  the  securities  are  officially  quoted  on  the  Stock  Exchange,  London, 
only  the  prices  on  that  Stock  Exchange  need  be  stated.] 

(/)  If  the  securities  in  respect  of  which  the  bid  is  made  are  not  officially  quoted 
on  any  recognised  Stock  Exchange  in  England  or  Scotland,  a statement  of  the 
highest  and  lowest  prices  (ascertained  from  registered  transfers)  at  which  the 
securities  have  changed  hands  during  the  12  months  prior  to  the  date  of  the 
offer  and  the  dates  of  such  prices.  In  addition,  if  there  has  been  a preliminary 
announcement  to  the  public  in  the  Press  or  by  other  means  any  effect  of  such 
announcement  on  the  aforesaid  prices. 


21.  Accounts 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

COMMENT 

In  many  cases  the  value  attributed  to  the  fixed  assets  appearing  in  a company’s 
accounts  is  in  today’s  circumstances  much  less  than  their  current  value  and  in  some 
quarters  the  suggestion  has  been  made  that  company  accounts  should  give  an  indica- 
tion of  present-day  values.  The  general  principle  enacted  in  Part  I of  the  Eighth 
Schedule  to  the  Companies  Act,  1948,  is  that  a company’s  fixed  assets  are  to  be  shown 
at  their  original  cost  and  that  the  total  provided  to  date  for  depreciation  thereon  is 
also  to  be  shown.  It  is,  however,  provided  alternatively  that  fixed  assets  may  be 
shown  at  a valuation  if  the  directors  so  wish. 

The  general  basis  of  showing  the  fixed  assets  at  cost  follows  the  practice  for  a 
company’s  accounts  to  take  the  form  of  an  historical  document  by  which  directors 
account  for  the  monies  with  which  they  have  been  entrusted  and  the  manner  in  which 
they  have  been  applied.  A few  companies  have  in  fact  revalued  fixed  assets  in  recent 
years,  carrying  any  resulting  surplus  to  a capital  reserve.  Such  a surplus  is  not 
available  for  distribution  to  shareholders  in  cash  because  there  is  a well-established 
principle  that  capital  surpluses  can  only  be  distributed  in  cash  if  they  have  in  fact 
been  realised  and  if  also  before  such  distribution  is  made  provision  has  been  made  for 
any  unrealised  capital  losses  which  may  exist.  The  surplus  is,  however,  available  for 
a bonus  issue  of  shares  and  that  course  has  been  adopted  in  some  cases. 

Revaluation  to  a figure  higher  than  existing  book  values  can  present  a company 
with  some  problems.  The  annual  charge  for  depreciation  would  have  to  be  calculated 
on  the  new  figures  and  would  probably  be  higher  than  depreciation  calculated  by 

803 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


13 th  January,  1961] 


THE  INSTITUTE  OF  DIRECTORS 


[Continued 


_ A . . -i  „ , ■p/'nnnmists  hold  that  this  does  in  fact  produce  a more 
reference  to,  c°^  nies  ^ch  have  not  chosen  to  revalue  achieve  an  equiva- 

correct  result.  Many arir  nroflts  a sum  equal  to  the  difference  between 
lent  result  by  app™f  aa*™^,  t rica|  cost  aruj  depreciation  calculated  by  reference  to 

depreciation  ralculated  on  ta^tonra^  c<Kt  and  aep^tjon  j$  ^ for  taxation  puIposes 
current  values  An  important  iactor  m nce  tQ  original  cost  s0  that  if  the  charge 
depreciation  allowances  are  ountyis  a higher  figure  because  it  is  calculated  by 

lefereCnc”^“  ment  cost  thl  excess  has  been  borne  out  of  taxed  profits.  It  is  possible 
reference  to  current  cos  , -mvidine  for  taxation  computed  by  reference  to  a 

ctepr^hathan  a^owance  based  on  original cost  and  after  ^^j^^arehoMers11  ca^cu^ate<^ 
by  reference  to  current  values,  nothing  would  remain  for  the  shareholders. 

Suggestions  have  been  made  that  the  law  should  require  a company  to  revalue  its 
fixedfsi”  at  stated  intervals,  say  every  five  years  Apart  from  the  points  already 
mentioned  there  would  be  the  very  real  difficulty  of  ensurmg  that  such  revaluations 
were  made  on  comparable  bases  as  between  different  companies.  Experience  has 
shown  that  valuations  made  by  professional  valuers  can  and  do  differ  widely  and 
quite  apart  from  this  it  would  seem  to  be  impracticable  to  insist  on  professional 
valuation  because  the  amount  of  work  entailed  would  be  immense. 

In  many  responsible  quarters  it  is  held  that  the  value  to  a company  of  its  assets 
turns  very  largely  on  the  profit  which  emerges  from  their  use  If  profits  are  high  then 
fixed  assets  may  have  a substantial  going-concern  value.  If  profits  are  low  then  the 
value  of  the  fixed  assets  to  the  company  in  their  existing  use  is  correspondingly  reduced 
and  the  stage  might  be  reached  where  it  would  be  better  for  a relatively  unsuccessful 
company  to  cease  trading  and  to  dispose  of  its  assets  for  some  other  purpose. 


RECOMMENDATION 

That  companies  should  not  be  required  by  law  to  revalue  fixed  assets  in  their  accounts 
since  it  is  always  open  to  the  directors  to  give  their  shareholders  an  indication  of 
current  values  if  they  so  decide.  Moreover,  there  is  nothing  to  prevent  a Board  from 
incorporating  revalued  figures  in  the  accounts  should  they  consider  that  that  is  the 
proper  course  to  adopt  in  the  circumstances. 


(b)  Share  premium  account 

COMMENT 

The  attention  of  the  Institute  has  been  drawn  to  differences  of  legal  opinion  regarding 
the  procedure  which  directors  should  adopt  when  their  company  acquires  the  shares 
of  another  company  and  the  consideration  consists  of  shares  issued  by  the  purchasing 
company.  Where  in  such  circumstances  the  value  of  the  shares  acquired  exceeds  the 
nominal  value  of  the  shares  issued  as  consideration  for  the  purchase  and  the  shares 
acquired  are  brought  into  the  balance  sheet  of  the  acquiring  company  at  their  true 
value,  it  is  clear  from  Henry  Head  & Co.  v.  Ropner  Holdings  Ltd.  1952  Ch.  124  that 
the  excess  must  be  transferred  to  Share  Premium  Account.  Some  legal  authorities 
take  the  view  that  having  regard  to  the  decision  in  that  case  it  is  the  duty  of  the 
directors  of  a purchasing  company  to  value  the  assets  acquired  in  order  to  ascertain 
whether  that  value  exceeds  the  nominal  value  of  the  shares  issued  to  the  vendor,  with 
a view  to  the  excess,  if  any,  being  transferred  to  Share  Premium  Account.  Other 
authorities,  however,  take  a more  restricted  view  of  the  decision  in  the  Ropner  case 
and  suggest  that  there  is  no  such  duty  applying  to  the  directors  of  the  purchasing 
company  and  that  they  are  entitled  if  they  so  desire  to  take  the  assets  acquired  into 
their  books  at  the  nominal  value  of  the  shares  issued  in  exchange  for  them. 

RECOMMENDATION 

That  the  new  Companies  Act  should  clarify  the  position  arising  from  conflicting 
opinions  regarding  the  decision  in  Henry  Head  & Co.  v.  Ropner  Holdings  Ltd.  As  to 
the  manner  in  which  the  decision  should  be  clarified,  the  Institute  considers  that  the 
assets  acquired  should  be  valued  by  the  Board  of  the  acquiring  company  but  without 
any  obligation  to  incur  the  expense  of  obtaining  professional  valuations;  the  Board 
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should  make  a bona  fide  estimate  of  the  value  of  the  assets  acquired,  and  if  they  form 
the  view  that  there  is  a surplus  value  compared  with  the  nominal  value  of  the  shares 
their  company  is  issuing,  then  it  should  be  placed  to  the  credit  of  a Share  Premium 
Account. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 

COMMENT 

The  only  reference  in  the  Companies  Act,  1948,  to  the  treatment  of  revenue  reserves 
ot  a company  which  is  taken  over  by,  or  amalgamated  with,  another  company  is 
contained  in  paragraph  15  (5)  of  the  Eighth  Schedule  where  it  is  provided  that  “ Profits 
or  losses  attributable  to  any  shares  in  a subsidiary  shall  not  be  treated  (as  revenue 
profits  or  losses)  so  far  as  they  are  profits  or  losses  for  the  period  before  the  date  on, 
or  as  from  which,  the  shares  were  acquired.  . . This  provision  is  in  line  with  the 
general  proposition  that  pre-acquisition  profits  of  a subsidiary  are  of  a capital  nature 

so  far  as  the  holding  company  is  concerned. 

In  the  simple  case  where  Company  A pays,  say,  £200,000  for  the  whole  of  the 
shares  m Company  B (share  capital  £100,000  and  revenue  reserves  £100,000,  together 
*®P^sented  by  net  current  assets  of  £200,000),  the  total  purchase  consideration  of 
£200,000  paid  by  Company  A is  clearly  represented  by  the  £200,000  net  current  assets 
in  Company  B.  If  then  Company  B declares  a dividend  of  £100,000  out  of  its  revenue 
resen/es  and  pays  that  amount  to  Company  A the  net  assets  of  Company  B become 
diminished  to  £100,000  and  it  would  seem  to  be  desirable  for  Company  A to  apply 
the  dividend  in  writing  down  the  value  of  the  shares  acquired.  It  is  thought  that  the 
payment  of  the  dividend  by  Company  B cannot  itself  be  illegal,  but  it  is  suggested  that 
the  matter  be  put  beyond  doubt  by  legislation. 

There  is,  however,  a much  more  difficult  point  in  connection  with  pre-acquisition 
profits  when  companies  merge.  A common  form  of  merger  is  for  a Holding  Company 
to  be  set  up  which  acquires  the  shares  of  two  or  more  underlying  companies  so  that  the 
shareholders  in  those  companies  become  shareholders  in  the  new  Holding  Company. 
It  seems  unreasonable  in  such  a case  for  the  revenue  reserves  of  the  original  companies 
to  be  frozen  by  the  merger  because  in  that  event  the  new  Holding  Company  starts 
operations  without  any  revenue  reserves  at  all.  If  the  underlying  companies  were  to 
run  into  trading  difficulties  in  the  years  following  the  merger  they  might,  had  they 
remained  independent,  have  been  able  to  continue  paying  reasonable  dividends  to  their 
shareholders  by  using  their  existing  revenue  reserves.  On  the  same  basis  they  could, 
of  course,  still  pay  corresponding  dividends  to  the  new  Holding  Company,  but  if  a 
strict  interpretation  of  the  law  is  that  such  dividends  are  capital  in  the  Holding  Com- 
pany’s hands  then  merely  because  the  merger  had  taken  place  such  dividends  would 
have  to  be  regarded  as  capital  in  the  Holding  Company’s  accounts  and  that  company 
would  have  nothing  out  of  which  to  pay  dividends  to  its  members. 

Here  responsible  legal  opinion  is  divided,  some  lawyers  taking  the  view  that,  because 
the  Holding  Company  is  a new  undertaking,  the  freezing  as  capital  of  the  revenue 
reserves  of  the  underlying  companies  must  be  accepted,  while  other  lawyers  take  the 
view  that  this  is  not  the  case.  In  some  of  the  recent  mergers  an  attempt  to  overcome 
the  difficulty  has  been  made  by  inserting  into  the  terms  of  the  merger  documents  an 
agreement  by  the  shareholders  of  the  underlying  companies  that  distributions  out  of 
the  revenue  reserves  of  their  companies  existing  at  the  date  of  the  merger  can  be 
regarded  as  available  for  revenue  purposes  in  the  Holding  Company’s  accounts;  but 
(if  the  former  view  is  correct)  it  is  suggested  that  the  difficulty  is  not  overcome.  Share- 
holders cannot  confer  on  the  Board  a power  to  distribute  dividends  out  of  profits  not 
available  for  dividend — and  ex  hypothesi  the  pre-acquisition  profits  are  not  so  available. 

RECOMMENDATIONS 

(i)  That  it  be  put  beyond  doubt  that  the  payment  by  a subsidiary  to  its  Holding 
Company  of  a dividend  out  of  pre-acquisition  profit  is  not  illegal. 

(ii)  That  where  upon  a reconstruction  or  amalgamation  shareholders  remain  sub- 
stantially the  same  revenue  reserves  should  remain  as  such  notwithstanding  the 
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reconstruction  or  amalgamation.  This  follows  the  recommendation  in  paragraph  65 
of  the  Majority  Report  of  the  Gedge  Committee,  and  in  the  view  of  the  Institute  (and 
indeed  of  the  Gedge  Committee)  it  should  also  apply  to  shares  having  a nominal  value. 

Disclosure  of“  turnover  ” 

COMMENT 

The  Institute  believes  that  under  this  heading  evidence  will  be  given  to  the  Com- 
mittee proposing  that  the  Eighth  Schedule  to  the  Act  should  be  amended  so  as  to 
require  the  Accounts  to  show  details  of  turnover  or  sales  figures,  possibly  supplemented 
by  particulars  of  outgoings  and  overhead  expenses.  We  recognise  that  many  com- 
panies already  publish  information  of  this  kind  and  that  this  is  a tendency  which 
should  be  encouraged,  since  such  figures  often  provide  valuable  information  on  the 
progress  of  the  business.  We  are,  however,  strongly  of  the  opinion  that  to  attempt  to 
lay  down  a legal  obligation  in  this  matter  which  would  apply  to  all  companies  would 
be  a mistake,  since  circumstances  differ  so  widely.  In  some  cases,  turnover  can 
be  appropriately  expressed  in  money  terms,  while  in  others  a more  informative  picture 
can  be  presented  by  doing  so  in  quantitative  terms.  In  certain  instances  turnover 
figures  could  very  easily  be  misleading.  Again,  there  are  instances  where  such  figures 
are  completely  valueless  as  an  indication  of  the  trend  of  the  business;  for  example,  a 
company  dealing  as  factor  in  a particular  commodity  may  be  remunerated  on  quantity, 
irrespective  of  the  price  charged  to  the  customer,  and  it  would  be  entirely  irrelevant 
in  comparing  one  year  with  another  to  note  that  turnover  had  increased  merely  as  the 
result  of  an  increase  in  the  price  of  the  goods  handled.  For  these  reasons  the  Institute 
is  of  the  opinion  that  a company  should,  as  at  present,  have  absolute  discretion  to 
withhold  or  give  to  the  shareholders  and  the  public  information  on  the  volume  of 
business  done. 

RECOMMENDATION 

That  it  is  not  desirable  to  impose  any  legal  obligation  upon  a company  to  disclose 
in  its  accounts  information  concerning  production,  trading  or  turnover  additional  to 
the  requirements  laid  down  in  the  Companies  Act,  1948,  and  that  it  should  remain  a 
matter  for  decision  in  the  discretion  of  each  company  whether  any  such  disclosure  is 
made,  and  the  extent  and  form  of  it. 

Disclosure  of  directors'  remuneration 

RECOMMENDATIONS 

(0  That  section  196  (2)  of  the  Companies  Act,  1948,  be  amended  so  that  benefits 
received  by  a director  (otherwise  than  in  cash)  to  be  disclosed  shall  be  confined  to  those 
charged  to  United  Kingdom  Income  Tax. 

(ii)  That  section  198  of  the  Companies  Act,  1948,  be  amended  so  that  the  notice  to 
be  given  by  a director  of  his  emoluments,  compensation,  pension,  etc.,  shall  be  given 
in  writing. 

23.  Provisions  as  to  Returns — Return  of  Allotments 

COMMENT 

The  descriptions  of  shareholders,  although  no  longer  required  in  the  Register  of 
Members  and  Annual  Return,  is  still  required  in  the  Return  of  Allotments  under 
section  52  of  the  Companies  Act,  1948.  This  seems  unnecessary. 


RECOMMENDATION 

That  it  should  no  longer  be  necessary  to  state  a shareholder’s  description  on  the 
Return  of  Allotments. 

25.  Foreign  Companies 
COMMENT 

in}Je.InstjJute  isrof  opinion  that  the  wording  of  section  410  of  the  Companies  Act 
1948,  is  rather  unfortunate  in  that  it  encourages  foreign  countries  to  impose  unduly 
irksome  accounting  regulations  on  British  companies  with  trading  concerns  abroad, 
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on  the  ostensible  ground  that  foreign  companies  have  to  comply  with  the  full  account- 
ing requirements  of  the  Companies  Act,  1948,  whereas  it  is  understood  that  in  practice 
they  are  given  very  reasonable  treatment. 

RECOMMENDATION 

That  section  410  of  the  Companies  Act,  1948,  be  replaced  by  a section  permitting 
foreign  companies  to  file  accounts  in  the  form  required  by  their  country  of  residence 
(suitably  translated)  subject  to  power  being  reserved  to  the  Board  of  Trade  to  demand 
presentation  in  the  form  required  by  the  Companies  Act,  1948  (e.g.,  where  the  standard 
of  accounting  is  abnormally  low  or  where  the  regulations  of  a particular  overseas 
country  as  applied  to  foreigners  are  themselves  unduly  strict). 

26.  Internal  Management  and  Administration 

(b)  Extraordinary  and  Special  Resolutions 

COMMENT 

The  distinction  between  a Special  and  an  Extraordinary  Resolution  serves  little,  if 
any,  useful  purpose. 

RECOMMENDATION 

That  all  business  at  present  requiring  an  Extraordinary  Resolution  should  in  future 
require  to  be  passed  by  a Special  Resolution. 

28.  Disclosure  of  Directors’  Names 
COMMENT 

Section  201  of  the  Companies  Act,  1948,  requires  the  publication  of  the  names  of  a 
company’s  directors  on  its  letter  headings  and  other  documents  issued  to  any  person 
in  Her  Majesty’s  Dominions.  It  does  not,  however,  apply  to  any  company  incor- 
porated prior  to  23rd  November,  1916.  It  is  understood  that  this  section  was  intro- 
duced during  the  1914-1918  war  as  a measure  directed  against  persons  of  enemy 
origin  in  this  country,  and  it  is  difficult  to  understand  why  it  has  persisted,  since  the 
public  feeling  which  brought  it  about  has  long  since  changed. 

The  Board  of  Trade  has  power  to  exempt  companies  from  the  requirement,  and  it 
is  believed  that  this  power  is  freely  exercised.  In  the  view  of  the  Institute  the  section 
is  not  in  accord  with  current  requirements,  at  least  so  far  as  public  companies  are 
concerned. 

RECOMMENDATION 

That  section  201  of  the  Companies  Act,  1948,  be  repealed  or,  if  it  is  thought  that 
there  is  some  value  in  retaining  its  provisions  in  respect  of  private  companies,  that  it 
be  limited  in  its  application  to  those  companies. 

29.  Any  other  matters 

(a)  Register  of  Directors  and  Secretaries 

COMMENT 

The  existing  provisions  of  section  200  of  the  Companies  Act,  1948,  require  that 
where  a director  is  a member  of  the  Boards  of  a number  of  companies  the  slightest 
change  in  his  address  or  other  particulars  has  to  be  notified  to  the  Registrar  of  Com- 
panies by  each  of  the  Companies  of  which  he  is  a director.  The  Institute  submits 
that  this  duplication  is  unnecessarily  cumbersome  and  that  a great  deal  of  time  and 
labour  would  be  saved  if  the  recommendation  submitted  below  were  put  into  effect. 

RECOMMENDATION 

That  sub-sections  (4)  and  (5)  of  section  200  of  the  Companies  Act,  1948,  be  amended 
so  that  upon  a person  being  appointed  or  ceasing  to  be  director  or  secretary  of  a 
company,  that  company  only  shall  be  required  to  send  the  return  or  notification 
mentioned  in  sub-section  (4)  within  the  statutory  period  of  14  days,  and  so  that 
(subject  as  aforesaid)  a company  shall  not  be  required  to  notify  changes  in  any  of  the 
particulars  as  to  its  directors  or  its  secretary  more  than  once  a year. 
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(b)  Alternate  directors 

COMMENT 

The  Companies  Act,  1948,  contains  no  reference  to  alternate  directors  although 
modem  Articles  of  Association  commonly  contain  provisions  empowering  a director 
to  appoint  an  alternate  to  attend  and  vote  in  his  stead. 

RECOMMENDATIONS 

(i)  That  a provision  be  inserted  in  the  new  Companies  Act  expressly  prermitting  (if 
the  Articles  so  provide)  a person  to  be  appointed  an  alternate  director  to  attend  and 
vote  in  place  of  the  director  appointing  him. 

(ii)  That  unless  the  Articles  of  Association  otherwise  provide— 

(a)  every  such  appointment  shall  be  made  by  notice  in  writing  to  the  company; 

(i)  any  person  approved  for  the  purpose  by  the  Board  (whether  a member  of  the 
company  or  not)  may  be  appointed; 

(c)  every  alternate  director  while  holding  office  as  such  shall  be  entitled  to  notice 
of  meetings  of  the  directors  as  if  he  were  a director  and  not  an  alternate 
director,  and 

(d)  a director  may  act  as  alternate  director  for  another  director  and  shall  be 
entitled  to  vote  for  such  other  director  as  well  as  on  his  own  account. 

(iii)  That  an  alternate  director  shall  ipso  facto  vacate  office  if  and  when  his  appoint- 
ment expires  by  effluxion  of  time  or  the  director  appointing  him  vacates  office  as  a 
director  or  removes  the  alternate  director  from  office  as  such  by  notice  in  writing  under 
his  hand  served  upon  the  company; 

(iv)  That  no  alternate  director  shall  be  entitled  as  such  to  receive  any  remuneration 
from  the  company,  but  that  an  alternate  director  shall  be  entitled  to  be  paid  all 
travelling,  hotel  and  other  expenses  reasonably  incurred  by  him  in  exercise  of  the 
duties  or  privileges  of  his  office  if  the  Articles  of  the  company  so  provide; 

(v)  That  an  alternate  director  shall  be  entitled  in  the  absence  of  his  appointor  to 
attend  at  general  meetings  and  to  attend  and  vote  and  be  counted  in  the  quorum  at 
meetings  of  the  Board  or  any  Committee  of  the  Board  and  if  duly  authorised  in  that 
behalf  by  the  Board  to  sign  or  countersign  an  instrument  to  which  the  seal  of  the 
company  is  affixed  or  any  cheque,  promissory  note,  draft,  bill  of  exchange  or  other 
negotiable  instrument; 

(vi)  That  subject  as  aforesaid  an  alternate  director  shall  not  be  entitled  to  exercise 
any  of  the  powers  or  duties  of  a director; 

(vii)  That  (even  if  section  201  is  not  repealed)  the  names  of  alternate  directors  should 
not  be  required  to  be  shown  on  the  company’s  trade  catalogues,  trade  circulars,  show- 
cards and  business  letters,  and  they  should  not  be  deemed  directors  for  the  purposes 
of  section  200. 

(c)  Local,  service  and  subordinate  directors 

COMMENT 

It  is  the  view  of  the  Institute  that  it  is  undesirable  that  anyone  should  be  permitted 
to  describe  himself  as  a director  unless  he  has  the  full  responsibilities  associated  with 
that  title. 

RECOMMENDATION 

That  every  person  appointed  to  any  position  with  a company  described  as  that  of 
director  (whether  entitled  a Service  Director,  Local  Director,  Executive  Director  or 
Subordinate  Director  or  howsoever  the  directorship  be  described  or  qualified)  be 
entitled  so  long  as  he  occupies  that  position  (notwithstanding  any  provision  to  the 
contrary  in  the  company’s  Articles  of  Association  or  in  the  terms  of  his  appointment) 
to  notice  of,  and  to  attend  and  vote  at,  every  meeting  of  the  Board  of  the  company 
and  to  inspect  its  books  of  account  and  statutory  books  and  registers,  but  this  recom- 
mendation shall  not  apply  to  Banking  Companies  or  Assurance  Companies  or  to  any 
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person  described  as  a director  only  by  virtue  of  his  appointment  as  an  alternate  director 
and  unless  the  Articles  otherwise  provide  it  shall  not  require  notice  of  Board  Meetings 
to  be  given  to  a director  who  is  absent  from  the  United  Kingdom. 

id)  Minimum  age  for  directors 

RECOMMENDATION 

That  no  individual  shall  be  eligible  for  appointment  as  a director  unless  he  has 
attained  the  age  of  twenty-one  years. 

(e ) Directors’  qualification  shares 

COMMENT 

It  is  not  considered  desirable  to  repeal  section  182  of  the  Companies  Act,  1948, 
because  the  imposition  of  a director’s  share  qualification  is  not  mandatory  and  depends 
on  the  Articles  of  Association  of  a company;  moreover  the  regulations  of  the  Council 
of  the  Stock  Exchange,  London,  do  not  require  directors  to  hold  qualifying  shares  as 
a condition  precedent  to  permission  to  deal  in  and  quotation  for  the  securities  of  a 
company.  Owing  to  delays,  e.g.,  during  periods  of  extreme  pressure  on  the  Stock 
Exchange,  between  the  date  of  purchase  of  a shareholding  and  the  entry  of  a purchaser’s 
name  on  the  Register  of  Members  and  the  issue  of  the  relative  share  certificate,  it  is 
considered  desirable  that  the  present  period  of  two  months  be  extended  to  three 
months. 

RECOMMENDATION 

That  section  182  of  the  CompaniesfAct,  1948,  be  amended  to  permit  a director  to 
acquire  his  qualification  shares  within  three  months  instead  of  two  months  after  his 
appointment. 

E.  L.  Spears, 

Chairman  of  Council, 

Institute  of  Directors. 

Alfred  Read, 

Chairman  of  Company  Law  Committee, 
Institute  of  Directors. 

Richard  Powell, 

Director  General, 

Institute  of  Directors. 
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APPENDIX  XXXII 


Memorandum  by  The  Chartered  Institute  of  Secretaries 


1 The  Council  of  the  Chartered  Institute  of  Secretaries,  m compliance  with  the 
invitation  contained  in  a letter  from  the  Secretary  of  the  Company  Law  Committee 
dated  15th  January,  1960,  has  considered  carefully  the  terms  of  reference  of  the 
Committee  set  up  under  the  Chairmanship  of  Lord  Jenkins,  and  is  happy  to  submit 
the  observations  and  suggestions  thereon,  set  out  m the  following  paragraphs  of  this 
memorandum. 

Introduction 


2 Before  dealing  with  particular  issues,  however,  the  Council  desires  to  records  its 
view  that  while  the  substantial  developments  which  have  occurred  in  the  past  twelve 
years  in  business  organisation  and  methods  in  Britain  have  inevitably  created  some 
problems  which  appear  to  render  legislative  action  desirable,  the  Companies  Act 
1948  has  on  the  whole  proved  to  be  satisfactory  and  efficient  m operation,  with  the 
consrauence  that  in  the  opinion  of  the  Council  there  are  relatively  few  matters  of 
substance  upon  which  further  statutory  provision  is  needed. 


3 In  compiling  this  memorandum,  while  regard  has  been  had  to  the  list  of  subjects 
set  out  in  the  anhex  to  the  Secretary’s  letter  of  15th  January,  1960  (and  the  foUowmg 
observations  have  been  arranged,  as  far  as  practicable,  to  conform  with  that  hst),  the 
Council  has  drawn  primarily  on  the  practical  expenence  of  members  of  the  Institute 
of  the  operation  of  the  law.  Accordingly  the  suggestions  made  relate  pnmanly  to 
matters  which  come  within  the  particular  sphere  of  the  company  secretary.  References 
in  brackets  are  made  to  the  sections  of  the  Companies  Act,  1948. 


Incorporation  of  Companies— Memorandum  of  Association 


4.  Number  of  Members  ( section  1).  There  seems  to  be  no  valid  reason,  in  modem 
circumstances,  why  the  minimum  number  of  persons  required  to  form  a company 
should  be  larger  in  the  case  of  a public  company  than  for  a private  company.  How- 
ever the  Institute  feels  that  three  is  more  satisfactory  than  two  for  the  minimum 
number,  since  it  makes  it  possible  for  a quorum  to  act.  It  is  therefore  suggested  that 
the  minimum  number  of  persons  required  to  form  a company  should  in  all  cases  be 
three. 


5 Ultra  vires  Rule:  The  Objects  Clause  ( section  5).  The  ultra  vires  rule  appears  to 
have  been  designed  for  the  protection  of  third  parties  who  deal  with  the  company 
and  of  its  shareholders.  The  report  of  the  Committee  under  the  chairmanship • of 
Mr  Justice  Cohen  (as  he  then  was)  has  pointed  out  that  the  development  of  the  practice 
of  drafting  the  objects  clause  in  the  memorandum  of  association  m the  widest  terms 
has  changed  the  protection  which  the  ultra  vires  rule  might  have  afforded  to  third 
parties  into  something  of  a “ pitfall  ” for  them,  while  making  the  protection  for  share- 
holders largely  illusory. 


6.  It  is  therefore  suggested  that  the  view  submitted  by  the  Cohen  Committee  should 
now  be  adopted — i.e.,  that  since  the  doctrine  of  ultra  vires  serves  no  positive  purpose 
but  is  a cause  of  unnecessary  prolixity  and  vexation,  the  law  should  provide  that  any 
company  whenever  incorporated,  and  notwithstanding  the  terms  of  its  memorandum 
of  association,  should  have,  as  respects  third  parties,  the  same  powers  as  a natural 
person-  and  that  the  objects  clause  in  the  memorandum  should  operate  only  as  a 
contract  between  a company  and  its  members  as  to  the  rights  exercisable  by  its  directors. 

7.  It  is  further  suggested  that,  in  the  interests  of  simplification  and  efficiency,  a 
new  measure  should  contain  a schedule,  perhaps  on  the  lines  of  the  Third  Schedule 
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to  the  Companies  Act,  1959,  of  Tasmania,  setting  out  incidental  and  ancillary  objects 
and  powers  which  would  be  statutorily  implied  in  addition  to  the  main  and  any  other 
objects  of  the  company  as  specified  in  its  memorandum  whenever  such  company  was 
registered— -except  to  the  extent  that  such  statutory  addition  is  expressly  excluded  in 
any  particular  memorandum. 

8.  The  Institute  wishes  also  to  suggest  that  the  power  at  present  given  to  a minority 
by  section  5 of  the  Companies  Act,  1948,  to  apply  to  the  Court  for  cancellation  of 
any  alteration  of  objects  decided  upon  by  special  resolution  of  the  company  should 
be  removed. 

9.  Shares  of  No  Par  Value.  In  March,  1953,  the  Institute  submitted  a written 
memorandum  of  evidence  to  the  Committee  appointed  under  the  Chairmanship  of 
Mr.  Montague  L.  Gedge,  Q.C.,  and  in  the  following  month  supplemented  that  memo- 
randum by  oral  evidence  given  by  three  representatives  of  the  Institute. 

10.  The  evidence  then  given  made  it  clear  that  the  Institute  was  of  the  opinion  that 
it  was  desirable  to  amend  the  Companies  Act,  1948,  so  as  to  permit  of  the  issue  of  shares 
of  no  par  value.  The  Institute  today  is  of  the  same  opinion.  Indeed  it  feels  that  now 
there  can  scarcely  be  any  logical  objection  to  the  proposal,  inasmuch  as  securities 
issued  by  unit  trusts  under  regulations  made  by  the  Board  of  Trade  are,  in  effect, 
shares  of  no  par  value;  and,  according  to  figures  published  by  the  “ Financial  Times  ", 
units  to  the  value  of  nearly  £200,000,000  were  in  existence  at  31st  December,  1959. 

11.  A copy  of  the  written  evidence  submitted  is  annexed  to  this  memorandum  for 
reference.  It  will  be  observed  from  paragraph  7 of  that  evidence  that  certain  con- 
ditions governing  the  issue  of  no  par  value  shares  were  suggested  by  the  Council  of  the 
Institute.  Amongst  other  things  it  was  suggested  that  the  facility  (i.e.,  of  issue  of  such 
shares)  could  apply  to  preference  as  well  as  to  ordinary  shares;  in  the  light  of  experience 
in  North  America  since  1953  the  Institute  would  wish  now  to  withdraw  that  suggestion. 

12.  In  suggesting  special  safeguards  relating  to  the  issue  of  shares  of  no  par  value, 
the  Institute  proposed  that  it  should  be  required  that  all  issues  for  cash  of  such  shares 
subsequent  to  the  first  should  be  offered  pro  rata  to  the  existing  members  holding 
shares  of  the  same  class.  The  Institute  now  feels  that  this  proposal  should  be  modified 
so  that  that  condition  should  not  apply  in  the  case  of  issues  made  in  connexion  with 
the  taking  over  of  another  business,  or  in  a case  in  which  the  company  in  general 
meeting,  or,  subject  to  any  conditions  imposed  at  the  time  when  the  creation  of  the 
capital  was  authorised,  the  directors,  decide  otherwise. 

13.  Subject  to  the  points  set  out  above,  the  Institute  desires  to  confirm  the  evidence 
submitted  in  1953  to  the  Gedge  Committee. 

14.  Application  of  Table  A {section  8).  It  is  felt  that  the  opportunity  might  be 
taken,  in  amending  legislation,  to  provide  that  if,  in  the  case  of  any  company,  articles 
are  not  registered,  and  the  company  concerned  does  not  expressly  adopt  Part  I or 
Part  II  of  Table  A,  Part  I should  apply. 

Classification  of  Companies 

15.  The  Institute  does  not  desire  to  recommend  any  drastic  change  in  the  law 
relating  to  the  classification  of  companies,  as  between  public  and  private  and  exempt 
and  non-exempt  private  companies.  It  is  suggested,  however,  that  the  opportunity 
should  be  taken  of  making  some  relatively  minor  amendments  to  provisions  relating 
to  exempt  private  companies,  as  indicated  in  the  following  three  paragraphs. 

16.  Notice  of  Increase  of  Share  Capital  {section  63  (2)).  The  Institute  suggests  that 
this  section,  63  (2),  should  be  brought  into  conformity  with  section  143  (1)  (dealing 
with  registation  of  certain  resolutions  and  agreements),  so  as  to  permit  exempt  private 
companies  to  file  with  the  Registrar  a copy  of  an  ordinary  resolution  authorising 
an  increase  of  capital  not  necessarily  in  printed  form,  but  “ m some  other  form 
approved  ” by  the  Registrar. 
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17.  Seventh  Schedule,  paragraph  2 (4).  The  Institute  feels  that  clarification  of  the 
paragraph  is  desirable  in  reference  to  the  provision  that  on  the  execution  of  a transfer 
“ the  transferee  shall  be  treated  as  the  holder  notwithstanding  that  the  transfer  requires 
registration  with  the  company”,  since  the  company  could  only  be  aware  of  the 
execution  of  the  transfer  if  it  had  it  in  its  possession,  when  registration  would  be 
effected  (or  refused)  in  the  usual  way. 

18.  Seventh  Schedule,  paragraph  3 (2)  (b)  (if).  The  Institute  here  feels  that  a careful 
rewording  of  this  sub-paragraph  is  desirable  in  order  to  clarify  the  definition  of 
“ family  settlement  ” which  it  purports  to  provide. 

Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 
Shareholders 

19.  Some  of  the  major  issues  arising  under  this  head — e.g.,  in  connexion  with 
fundamental  changes  in  companies’  activities  and  disposal  of  undertaking  and  assets 
— are  commented  upon  elsewhere  in  this  memorandum  under  the  sub-titles  of  “ Take- 
over Bids  ” and  “ Disclosure  of  Ownership  and  Control  Here  the  Institute  desires 
to  comment  upon  points  of  rather  lesser  importance. 

20.  Rights  Issues  {section  38  (5)).  The  Institute  suggests  that  the  words  “ pro- 
visional letters  of  allotment  or  letters  of  rights  ” (or  alternatively  the  words  “ temporary 
documents  ” — as  commonly  used  in  this  connexion  in  banking  and  Stock  Exchange 
practice)  should  be  substituted  for  the  words  “ forms  of  application 

21.  Allotment  ( section  47).  It  is  very  unusual  for  a company  in  present-day  con- 
ditions to  offer  shares  for  public  subscription  without  arranging  for  the  whole  of  the 
issue  to  be  underwritten.  In  such  circumstances  it  seems  that  the  prohibition  of 
allotment  (unless  the  minimum  subscription  has  been  received)  imposed  by  section  47, 
serves  no  useful  purpose;  and  the  Institute  suggests  that  section  47  (6)  be  amended 
to  provide  that  the  section  except  sub-section  (3)  thereof,  shall  not  apply  to  the  first 
allotment  of  shares  offered  to  the  public  for  subscription  if  the  issue  is  underwritten. 

22.  Return  as  to  Allotments:  Renunciations  {section  52).  The  requirement  imposed 
by  the  statute  to  file  a return  of  allotments  within  one  month  sometimes  causes  difficul- 
ties where  letters  of  allotment  are  issued  with  a longer  period  during  which  renunciation 
is  permitted.  In  some  cases  it  would  be  more  convenient  or  appropriate  that  the 
return  should  include  details  of  effective  renunciations.  The  Institute  therefore 
suggests  that  the  section  be  amended  so  as  to  give  a company  the  option  to  make  the 
return  in  that  form  within  one  month  after  the  last  date  for  registration  of  renunciations 
where  renouncable  allotment  letters  are  issued.  The  Institute  also  suggests  that  the 
requirement  in  section  52  (1)  (a)  to  give  the  descriptions  of  allottees  be  omitted  from 
fresh  legislation. 

23.  Return  of  Allotments:  Capitalisation  Issues  {section  52  (1)  { b )).  In  the  case  of 
capitalisation  issues,  although  no  written  contract  is  required,  it  is  at  present,  in  the 
absence  of  such  a contract,  necessary  to  complete  and  file  Form  52  in  lieu  thereof 
with  the  Registrar  of  Companies.  The  Institute  feels  that  in  the  case  of  a capitalisa- 
tion issue  it  should  not  be  necessary  to  file,  as  at  present  required  by  the  section 
either  a contract  in  writing  or  any  particulars  in  lieu  thereof;  and  recommends  that  the 
section  be  amended  accordingly. 

24.  Issue  of  Shares  {section  61).  It  appears  to  the  Institute  to  be  unnecessary  that 
a company  should  be  obliged  first  to  issue  shares  and  then  to  convert  them  into  stock 
m cases  such  as  the  issue  of  capitalisation  shares  or  where  the  full  price  is  paid  on 
allotment;  and  recommends  that  power  be  given  to  companies  to  issue  stock  without 
the  necessity  for  prior  issue  of  shares  followed  by  conversion  to  stock,  in  all  cases 
in  which  the  issue  is  made  on  such  terms  that  no  liability  remains  after  allotment. 

25.  Numbering  of  Shares  ( section  74).  Here  the  Institute  would  like  to  suggest  that 
where  an  issue  of  further  shares,  not  ranking  pari  passu  with  the  existing  shares  of  the 
same  class,  is  made,  the  existing  shares  be  not  required  to  be  renumbered. 
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26.  Removal  of  Directors  { section  184).  It  seems  to  the  Institute  to  be  inequitable 
that  a single  shareholder  holding  perhaps  only  one  share  should  be  able  to  give  special 
notice— -and  to  repeat  the  procedure  from  time  to  time — of  intention  to  propose  the 
removal  of  a director.  The  shareholder  may  receive  little  or  no  support  and,  while 
his  action  costs  him  nothing,  the  company  and  the  director  concerned  suffer  needless, 
and  sometimes  harmful,  publicity  as  well  as  expense.  It  is  therefore  suggested  that 

facilities  afforded  by  section  142  (dealing  with  resolutions  requiring  special  notice) 
u°i  j ava^a^e  to  a single  shareholder  in  such  a case,  and  that  provision 

should  be  made  that  any  such  notice  must  be  given  by  not  less  than  the  number  of 
members  empowered  by  the  Act  to  demand  a poll,  as  provided  by  section  137.  It  is 
also  suggested  that  in  the  proviso  to  section  142  the  word  “ section  ” be  substituted 
tor  the  word  “ subsection  ”,  to  remove  an  obvious  drafting  error. 

27.  Directors  Acting  in  Dual  Capacity  {section  179).  The  Institute  desires  to  suggest 
that  the  words  “ one  or  more  directors  ” be  substituted  for  the  words  “ a director  ” 
m the  second  line  of  the  section,  so  that  the  Act,  which  prohibits  action  in  a dual 
capacity  by  providing  that  at  least  two  persons  must  act  where  a director  and  secretary 
have  to  attest  documents,  shall  go  on  to  provide  that  at  least  three  persons  must  act 
where  two  directors  and  a secretary  are  required,  and  so  on. 

28.  Loans  to  Officers  {section  197).  The  Institute  feels  that  the  term  “ officer  ” in 
this  section  is  ambiguous,  and  that  it  should  be  made  clear.  The  Institute  would  in 
fact  recommend  that  the  present  definition  of  the  term  in  section  455  be  limited,  and 
especially  by  exclusion  of  the  office  of  manager — a subject  also  referred  to  elsewhere 
m this  memorandum  of  evidence. 


Directors’  Duties 

. 29.  Register  of  Directors ’ Shareholdings  ( section  195).  The  Institute  entertains  con- 
siderable doubt  as  to  the  value  and  desirability  of  retaining  the  provisions  of  this 
section  on  the  statute  book,  but  does  not  at  present  wish  to  make  any  positive  plea  for 
repeal,  since  a decision  on  the  future  of  the  section  must  be  closely  linked  with  the 
conclusions  ultimately  reached  as  respects  nominee  shareholdings. 

30.  However,  the  Institute  would  urge  that  the  section  should  in  any  event  be 
amended  so  that  its  provisions  do  not  apply  in  the  case  of  wholly-owned  subsidiaries; 
and  desires  to  invite  the  attention  of  the  Company  Law  Amendment  Committee  to  the 
cumbersome  and  unwieldy  nature  of  the  section  in  its  practical  working  in  relation  to 
groups  of  companies  in  which  the  subsidiaries  are  not  wholly-owned;  and  to  the 
enforced  disclosure,  in  certain  circumstances,  of  information  not  connected  with 
shares  and  debentures  owned  by  a director. 

31.  Disclosure  by  Directors  of  Interests  in  Contracts  ( section  199).  The  Institute 
feels  that  this  section  as  it  stands  imposes  too  heavy  a burden  of  disclosure  upon 
directors  and  suggests  that  it  should  be  qualified  by  an  additional  provision  to  the 
effect  that  where  a director’s  interest  consists  only  of  being  a member  or  creditor  of  a 
company  which  is  interested  in  a contract  or  proposed  contract  with  the  company,  a 
director  shall  not  he  required  to  declare  the  nature  of  such  interest  if  such  interest  can 
properly  be  regarded  as  not  being  a material  interest.  The  Institute  suggests  that  a 
director  should  always  be  under  an  obligation  to  disclose  his  interest  in  this  connexion 
when  he  is  a director  of,  or  holds  a controlling  interest  in,  the  company  with  which 
the  contract  is  being  entered  into. 

32.  Register  of  Directors  ( section  200).  The  Institute  feels  that  there  are  several 
points  arising  on  section  200,  requiring  every  company  to  keep  a register  of  directors 
and  secretaries,  which  might  be  dealt  with  in  new  legislation. 

33 . In  the  first  place  there  should  be  an  obligation  imposed  upon  directors  to  disclose 
to  the  secretary  of  the  company  the  information  required  for  the  purposes  of  the  section. 
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34.  The  provisions  of  the  section,  and  of  the  6th  Schedule  (and  especially  the  note 
on  the  form  of  annual  return,  which  does  not  appear  to  be  a correct  summary  of  the 
provisions  of  the  Act),  leave  it  open  to  doubt  whether  directorships  of  foreign  companies 
are  covered  by  the  section;  and  the  Institute  suggests  that  amending  legislation  should 
provide  that  such  foreign  directorships  be  specifically  included. 

35.  In  view  of  the  weight  of  the  burden  cast  upon  companies  to  notify  changes,  by 
section  200  (4),  the  Institute  suggests  that  such  notification  should  be  filed  only  by  the 
companies  the  boards  of  which  the  director  joins  or  leaves,  and  not  by  all  the  com- 
panies of  which  he  is  a director  (which  companies  should  merely,  in  their  annual 
returns,  reflect  the  change);  and  further  that  the  requirement  to  notify  any  changes 
within  14  days  be  modified  so  that  that  time  limit  applies  only  in  cases  of  appointment 
or  retirement,  other  changes  being  notified  annually. 

36.  The  present  terms  of  section  200  (9)  (a)  leave  it  open  to  doubt  whether  a sub- 
sidiary company  should  enter  the  name  of  its  parent  company  in  its  register  of  directors. 
If  that  is  the  intention,  it  is  difficult  to  see  any  valid  reason  therefor,  nor  how  such  a 
requirement  could  be  enforced.  Indeed  the  Institute  feels  that  the  provision  generally 
is  unsatisfactory  and  that  consideration  should  be  given  to  its  removal  altogether. 

37.  Finally  on  this  section  it  is  suggested  that  provision  might  be  made  for  the 
register  of  directors  and  secretaries  to  be  kept  elsewhere  than  at  the  registered  office 
of  the  company,  subject  to  notice  to  the  Registrar  of  Companies.  This  might  also  be 
applied  to  the  register  of  directors’  shareholdings  (section  195).  Reference  is  made 
elsewhere  in  this  memorandum  to  other  records — e.g.,  minute  books — in  this 
connexion. 

38.  Publication  of  Names  of  Directors  (section  201).  The  Institute  is  doubtful 
whether  a case  still  exists  for  retention  of  the  requirements  imposed  by  this  section, 
originally  introduced  as  it  was  during  a war  period  in  an  attempt  to  secure  that  persons 
of  enemy  origin  or  association  should  not  be  able  to  carry  on  business  in  the  United 
Kingdom  without  disclosing  their  identities.  However,  if  it  is  felt  that  the  need  to 
retain  the  section  remains,  the  Institute  feels  that  it  should  be  made  applicable  to  all 
companies,  irrespective  of  the  date  of  registration,  and  to  all  appropriate  documents 
issued  by  the  company  and  not  merely  to  those  sent  to  persons  “ in  any  part  of  Her 
Majesty’s  Dominions’’.  In  addition  the  Institute  feels  that  the  section  should  be 
modernised  by  clarification  of  the  exact  documents  to  which  it  is  intended  to  apply 
and  particularly  by  deletion  of  reference  to  show  cards. 

39.  “ Special  ” or  “ Executive  ” Directors.  While  referring  to  the  duties  of  directors, 
the  Institute  feels  that  attention  should  be  called  to  the  disquiet  felt  in  many  quarters 
at  the  growth  in  the  use  of  the  word  “ director  ” qualified  by  such  terms  as  “ special  ”, 
“ executive  ”,  etc.,  which  is  likely  to  mislead  the  public  since  such  directors  may,  under 
the  articles  permitting  their  appointment,  be  relieved  of  the  statutory  obligations  and 
responsibilities  of  directors.  The  following  is  an  example  of  an  article  actually  in  use 
by  a large  public  company  in  this  connexion: — 

40.  “ The  board  of  directors  from  time  to  time,  and  at  any  time,  may  appoint  any 
other  persons  to  be  executive  directors  of  the  company  and  may  define  and  limit  and 
restrict  their  powers,  authorities  and  discretions,  and  may  fix  and  determine  their 
remuneration  and  duties,  and  subject  to  any  contract  between  him  and  the  company 
may  remove  any  executive  director  so  appointed.  No  share  qualification  shall  be 
required  for  an  executive  director.  An  executive  director  shall  not  be  a member  of 
the  board  of  directors  or  of  any  committee  thereof,  and  shall  not  be  entitled  to  be 
present  at  any  meeting  of  the  board  of  directors  or  of  any  such  committee,  except  at 
the  request  of  the  board  of  directors  or  of  such  committee,  and  if  present  at  such 
request  he  shall  not  be  entitled  to  vote  thereat.” 

41.  While  the  Institute  realises  that  appointments  under  such  an  article  are  usually 
made  either  to  give  improved  status  to  a company’s  senior  officials  or  to  provide  a 
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training  ground  for  selected  personnel,  in  general,  for  the  reasons  given  above,  it 
deprecates  the  practice  and  considers  that  the  use  of  the  term  “ executive  director  ” is 
particularly  open  to  criticism  since  that  term  is  used  so  frequently  to  denote  a full-time 
director  working  in  an  executive  capacity. 

Shares  with  Restricted  or  No  Voting  Rights 

42.  In  October,  1955,  the  Council  of  the  Institute  declared  its  conviction  that  the 
practice  of  issuing  non-voting  equity  shares  tended  to  contravene  the  commonly 
accepted  doctrine  that  the  equity  shareholder  should  have  a voice  in  the  management 
of  the  company;  and  that  it  (such  practice)  contained  certain  inherent  dangers  against 
which  the  Institute  had  a public  duty  to  warn  the  uninformed  investor. 

43.  The  Institute  also  expressed  the  hope  that  the  Stock  Exchange  authorities 
would  do  everything  possible  to  ensure  that  the  words  “ non-voting  ” (or  “ voting 
restricted  ”,  as  the  case  might  be),  should  be  included  in  the  title  of  all  such  shares 
issued  in  the  future. 

44.  The  Council  of  the  Institute  has  had  regard  to  developments  and  changes  in  the 
climate  of  opinion  which  have  taken  place  in  connexion  with  the  issue  of  such  shares 
since  that  time. 

45.  In  the  first  place,  the  Institute  feels  that  account  must  be  taken  of  the  fact  that 
non-voting  equity  shares  are  in  issue  having  a market  value  of  well  over  £500  million, 
and  that  notwithstanding  the  conversion  of  voteless  into  voting  shares  by  some  com- 
panies in  recent  months,  new  issues  of  non-voting  shares  are  still  being  made,  usually 
by  way  of  capitalisation  issue.  Moreover  it  cannot  be  denied  that  there  are  or  have 
been,  and  may  well  be  in  the  future,  circumstances  in  which  the  issue  of  such  shares 
may  be  justifiable — and,  indeed,  even  desirable.  The  Institute  therefore  thinks  that 
the  complete  prohibition  of  new  issues  of  non-voting  shares  by  legislation  is  not  a 
satisfactory  or  desirable  method  of  dealing  with  the  subject.  Nor  would  this  method 
cover  all  outstanding  non-voting  shares  unless  such  legislation  had  retrospective  effect. 
The  essence  of  the  problem  as  the  Institute  sees  it  is  that  it  cannot  be  equitable  to  voting 
shareholders  to  enfranchise  voteless  shareholders  (who  may  well  be  contented  with 
their  voteless  position  and  have  paid  significantly  less  for  their  shares  than  would  have 
been  the  case  had  the  shares  carried  votes)  without  compensation;  while  it  may  be 
equally  objectionable  to  the  holders  of  non-voting  shares,  on  enfranchisement,  for 
compensation  to  be  paid  to  those  already  holding  votes  because  those  without  votes 
have  been  given  a vote  which  they  did  not  seek  and  do  not  value. 

46.  The  Council  of  the  Institute  does  not  think  that  this  is  really  a matter  for  further 
Stock  Exchange  action  either.  Apart  from  the  fact  that  the  issues  involved  may  well 
be  regarded  as  too  fundamental  to  be  dealt  with  by  reference  to  the  granting  of  an 
official  quotation,  such  a method  of  dealing  with  the  matter  may  be  considered  as 
inflexible  and  indiscriminate  in  operation  as  legislation  itself.  Nor  does  the  Institute 
think  that  pressure  or  exhortation  applied  to  the  companies  concerned  is  a satisfactory 
and  suitable  method. 

47.  In  truth  the  Institute  believes  that  it  is  only  in  the  abuse,  actual  or  potential, 
of  voting  power  made  possible  by  the  issue  of  non-voting  equity  shares  that  such  issue 
is  objectionable;  and  that,  at  the  time  of  issue,  the  changes  of  circumstance  which  might 
give  rise  to  action  of  an  oppressive  or  unjust  character  against  the  non-voting  share- 
holders cannot  reasonably  be  foreseen.  This  brings  to  mind  the  provisions  of  section 
210  of  the  1948  Act,  designed  to  provide  relief  in  case  of  oppression  of  certain  members 
of  a company;  this  section  does,  perhaps,  provide  an  illustration  of  the  way  in  which 
the  subject  of  actual  or  potential  abuse  might  be  dealt  with. 

48.  Having  regard  to  the  almost  infinite  variety  of  circumstances  which  may  arise, 
the  Institute  believes  that  the  instrument  for  dealing  with  the  matter  must  be  flexible 
and  discriminating  and  that  in  the  ultimate  resort  this  must  be  the  Court.  On  the 
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other  hand  the  Institute  does  not  think  that  the  Court  should  be  given  power  to  direct 
the  manner  in  which  the  company  should  be  carried  on;  on  the  contrary,  its  power 
to  intervene  should  be  confined  to  giving,  in  certain  circumstances,  a right  to  vote 
to  non-voting  shareholders. 

49.  The  Institute  therefore  suggests  that  consideration  should  be  given  to  a proposal 
that,  where  the  holders  of  a proportion  (which  should  be  specified  by  legislation — 
e.g.,  at  15  per  cent.)  of  the  company’s  issued  capital  can  show  to  the  Court  a prima 
facie  case  that  a course  of  action  is  contemplated  by  the  company  on  which  it  is 
desirable  that  the  wishes  of  the  holders  of  non-voting  shares  should  be  consulted,  the 
Court  for  this  purpose  may  confer  appropriate  voting  power  upon  the  voteless 
shareholders. 

50.  For  such  a power  to  be  effective,  of  course,  certain  ancillary  provisions  would 
be  essential.  Thus  holders  of  non-voting  shares  should  be  entitled  to  receive  notices 
of,  and  to  attend  and  speak  at,  every  meeting  at  which  “ voting  ” shareholders  might 
attend,  and,  where  the  Court  so  ordered,  to  requisition  a general  meeting. 

51.  This  proposal  is  based  on  the  Institute’s  feeling,  generally,  that  the  way  to  tackle 
problems  of  potential  and  actual  abuse  of  power  is  by  conferring  upon  the  Court  some 
degree  of  control — not  of  the  company,  but  of  the  voting  power  which  will  decide  its 
future;  and  that  such  a method  has  an  affinity  with,  and  can  be  assimilated  to,  existing 
provisions  of  the  1948  Act. 

52.  In  the  proposal  outlined  above,  reference  is  made  to  the  conferment  by  the 
Court  of  “ appropriate  ” voting  power  upon  the  voteless  shareholders.  This  has 
reference  to  the  difficulties  which  might  arise  in  applying  the  remedy  proposed  in  the 
case  of  a company  with  a complicated  capital  structure,  where,  for  instance,  there  are 
several  classes  of  equity  shares  with  varying  voting  rights  in  respect  of  each  class.  In 
the  Institute’s  view,  rather  than  to  attempt  to  provide  an  equally  complex  statutory 
code  for  the  guidance  of  the  Court  in  such  circumstances,  it  is  preferable — and  in 
conformity  with  other  important  aspects  of  company  legislation — to  provide  that  in 
the  circumstances  contemplated  such  voting  power  shall  be  awarded  by  the  Court  to 
the  respective  classes  of  equity  shareholders  as  to  the  Court  shall  seem  just  and 
equitable. 

53.  Equity  Share  Capital  ( section  154  (5)).  The  Institute  desires  to  point  out  that 
the  definition  of  equity  share  capital  provided  by  this  section  may  require  careful 
revision  in  the  light  of  any  decisions  that  may  be  reached  by  the  Company  Law 
Amendment  Committee  on  the  question  of  non-voting  equity  shares  above  mentioned; 
and  further  that  where  such  shares  are  in  existence  it  is  possible  for  a company  to  be 
the  subsidiary  of  more  than  one  other  company  at  one  and  the  same  time — a fact  which 
may  have  important  repercussions  in  relation,  for  example,  to  group  borrowing  powers. 


The  Protection  of  Minorities 

54.  Power  to  Acquire  Shares  of  Dissenting  Shareholders  ( section  209).  The  Institute 
suggests  that  the  provisions  of  this  section  require  a full  and  thorough  review,  havmg 
regard  to  the  ambiguities  which  it  contains,  and  to  the  developments  that  have  taken 
place  since  it  first  came  into  operation.  In  connexion  with  those  developments  there 
is  one  point  which  the  Institute  feels  should  be  covered  in  any  re-castmg  of  the 
section.  The  section  gives  certain  powers  to  an  acquiring  company  m the  case  ol  a 
take-over  bid  to  force  reluctant  shareholders  to  sell  their  shares  when  acceptances  have 
been  received  in  respect  of  90  per  cent,  of  the  shares  other  than  those  already  held 
by  the  acquiring  company.  In  the  event  of  acceptances  <?f  less  than  90  per  cent,  of 
tin:  “ free  ” shares,  there  is  nothing  in  the  section  or  otherwise  under  the  Act  to  prevent 
a subsidiary  of  the  acquiring  company  making  a similar  offer  for  all  the  shares 
(including  those  held  by  its  parent  company)  and  thus  acquiring  more  than  the  requisite 
percentage  required  to  force  the  reluctant  minority  shareholders  to  sell  their  shares 
m price  S olfered  by  its  parent  company.  This  the  Institute  believes  should  be 
covered  by  amending  legislation. 
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55.  On  the  other  hand,  cases  arise  in  which  holding  companies  are  willing  and 
anxious  to  buy  out  an  old  holder  of  shares  in  a subsidiary  company  if  he  can  be  traced. 
In  those  circumstances  price  will  often  be  a secondary  consideration.  Accordingly 
the  Institute  feels  that  subject  to  suitable  safeguards  the  provisions  of  section  209 
might  be  extended  to  deal  with  holders  of  shares  where  not  less  than  90  to  95  per  cent, 
of  the  capital  of  a company  is  already  held  by  another  company,  so  that  the  power  of 
acquisition  by  that  other  company  should  be  restricted  to  shares  held  by  members 
who  cannot  be  traced  or  who  are  not  in  a position,  or  are  unwilling  to  put  themselves 
m a position,  to  deal  with  the  shares. 

56.  In  a scheme  or  contract  involving  the  transfer  of  two  or  more  classes  of  share, 
the  offer  should  be  approved  by  the  holders  of  not  less  than  nine-tenths  in  value  of 
the  shares  of  each  class  before  the  shares  of  dissenting  shareholders  of  that  class  can 
be  compulsorily  acquired. 

57.  Other  points  of  detail  arise  on  section  209.  The  Institute  feels  that  sub-section 
(1)  should  indicate  clearly  the  “ prescribed  manner  ” in  which  the  purchaser  may  give 
notice  within  four  months  of  the  acceptance  of  the  offer  by  over  90  per  cent,  of  the 
holders— -or  alternatively  that  reference  be  made  to  the  appropriate  form  in  the 
Companies  (Forms)  Order,  1949,  to  which  at  present  reference  has  to  be  made  for  this 
information.  Similarly,  it  is  suggested  that  in  sub-section  (2)  (a)  an  indication  be 
given  of  the  “ prescribed  manner  ” in  which  the  transferee  company  must  give  notice 
within  one  month  of  the  date  of  the  transfer  of  90  per  cent,  of  the  shares  of  the  trans- 
feror company  to  the  transferee  company;  and  that  in  this  connexion  the  date  of  the 
transfer  be  defined  (e.g.,  as  the  date  on  which  the  transfer  is  approved  by  the  board 
of  the  transferor  company). 

58.  Alternative  Remedy  to  Winding  up  in  Cases  of  Oppression  ( section  210).  Whilst 
at  one  time  the  Institute  felt  that  it  might  be  desirable  for  this  section  to  be  subjected 
to  a careful  review,  with  the  object  of  making  amendments  to  make  the  section  more 
effective  in  operation,  it  now  feels  that,  in  view  of  relatively  recent  decisions  of  the 
Courts  on  the  section,  it  might  perhaps  be  unwise  to  attempt  any  general  amendment 
of  the  section  in  case  any  such  amendment  should  operate  rather  to  restrict  than  to 
extend  the  scope  and  effectiveness  of  the  section.  There  are,  however,  certain  sub- 
sidiary points  which  the  Institute  desires  to  raise  on  the  section. 

59.  There  is  at  present  no  statutory  protection  for  dissentient  holders  of  debenture 
stocks  who  subscribed  money  on  the  terms  of  a prospectus  or  circular  in  cases  where 
material  alteration  is  made  on  a majority  vote  in  those  terms  or  in  the  terms  of  the 
relative  trust  deed.  The  Institute  therefore  feels  that  section  210  might  be  extended 
so  as  to  apply  to  debenture  holders  as  defined  in  the  Act  as  well  as  to  shareholders. 

60.  The  Institute  also  feels  that  the  Committee  might  be  invited  to  give  consideration 
to  the  question  whether  the  term  “ conducted  ” used  in  the  section  necessarily  implies 
a continuous  process.  Should  this  be  so,  the  Institute  feels  that  the  section  should  be 
amended  so  as  to  cover  not  only  such  a continuous  process,  but  also  an  isolated  act 
or  acts  which  is  or  are  oppressive  to  some  part  of  the  members  of  the  company. 


Disclosure  of  Ownership  and  Control 

61 .  Nominee  Shareholdings.  While  there  may  be  a case  in  general  for  the  inclusion 
in  company  legislation  of  provisions  requiring  that  the  beneficial  ownership  of  share- 
holdings should  be  known  to  the  directors,  to  shareholders  and  perhaps,  indeed,  to 
the  public  at  large,  the  Institute  entertains  such  grave  doubts  as  to  the  practicability 
and  enforceability  of  such  provisions  designed  to  secure  disclosure  that  it  feels  that 
the  inclusion  of  such  general  provisions  in  new  legislation  would  be  of  little  value. 
The  matter  is,  however,  further  considered  elsewhere  in  this  memorandum  in  the 
specific  context  of  take-over  bids— i.e.,  when  the  question  of  control  of  the  company 
is  specifically  in  issue. 
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62.  Nominee  Directors  (, section  200).  This  subject  has  already  been  considered 
earlier  in  this  memorandum  under  the  heading  of  Directors’  Duties.  As  there  pointed 
out,  the  precise  scope  of  section  200  (9)  dealing  with  nominee  directors  is  far  from 
clear  in  its  scope,  and  the  Institute  has  considerable  doubts  as  to  the  value  of  retaining 
the  provision  at  all. 

Share  Transfer  and  Registration  Procedure 

63.  The  Institute  through  its  representatives  has  been  participating  fully  in  the  work 
of  the  committee  set  up  under  the  chairmanship  of  the  Chairman  of  the  Council  of  the 
Stock  Exchange,  London,  to  consider  share  transfer  and  registration  procedure  with 
the  specific  object  of  simplification  and  expedition  of  the  work  involved  in  the  transfer 
and  registration  of  share  holdings.  The  Institute  would  prefer  to  reserve  comment 
generally  on  this  head  until  the  work  of  that  committee  has  been  completed,  as  it 
may  well  be  that  the  Institute  would  wish  simply  to  endorse  the  conclusions  reached 
by  that  committee  in  view  of  the  full  participation  of  Institute  representatives  in 
its  work. 

64.  Execution  of  Transfers  ( section  73).  However,  there  is  one  specific  point  arising 
on  section  73  of  the  Act  which  might  be  dealt  with  here.  The  section  provides  that 
shares  shall  be  transferable  in  the  manner  provided  by  the  articles  of  the  company; 
and  the  articles  of  some  companies  require  that  the  instrument  of  transfer  shall  be 
executed  as  a deed.  The  Institute  believes  that  such  a manner  of  execution  of  a form 
of  transfer  is  unnecessary  and  outmoded,  and  suggests  that  provision  be  made  in 
amending  legislation  so  that  execution  of  a transfer  of  the  shares  or  other  interest  of 
any  member  in  a company  under  hand  shall  be  good  and  sufficient  notwithstanding 
any  provision  in  the  articles  of  that  company  to  the  contrary. 

Loan  Capital 

65.  The  Institute  notes  that  sections  86,  87  and  125  (i)  (c)  make  reference  to  the 
keeping  of  a register  of  debenture  holders,  although  no  provision  is  included  in  the 
1948  Act  positively  requiring  such  a register  to  be  kept.  The  Institute,  therefore, 
suggests  that  where  the  records  kept  in  such  a register  are  not  already  maintained  for 
other  statutory  purposes — for  example  under  section  104,  or  in  compliance  with  the 
requirements  of  a trust  deed  for  securing  the  issue  of  debentures — the  keeping  of  such 
a register  should  be  required  by  law. 

66.  Endorsement  of  Certificates  of  Registration  on  Debentures  ( section  99).  It  seems 
to  the  Institute  doubtful  whether  the  requirements  for  companies  to  endorse  on  all 
debentures  and  debenture  stock  certificates  a copy  of  every  certificate  of  registration 
of  charges  created  by  the  company  serves  any  useful  purpose,  since  the  company’s 
register  of  charges  gives  all  the  required  information.  Moreover,  the  endorsement 
causes  printing  difficulties  for  companies  which  have  many  properties  separately 
charged.  The  Institute,  therefore,  suggests  that  this  statutory  requirement  be 
discontinued. 

67.  Entries  of  Satisfaction  of  Charges  ( section  100).  The  Institute  believes  that  it  is 
desirable  that  it  should  be  made  compulsory  for  a company  to  register  evidence  of 
satisfaction  of  a charge  and  for  the  Registrar  of  Companies  to  register  a memorandum 
of  satisfaction  in  his  register.  The  failure  or  unwillingness  of  a company  to  provide 
the  necessary  evidence  may  prove  misleading  to  creditors  and,  if  only  indirectly, 
detrimental  to  the  shareholders — for  example,  by  enforced  contraction  of  trading 
arising  from  credit  restrictions  imposed  under  the  erroneous  impression  that  a charge 
is  still  outstanding. 

68.  Powers  and  Duties  of  Receivers  ( section  372).*  Sub-section  (1)  ( b ) of  section  372 
provides  that,  on  the  appointment  of  a receiver,  a statement  of  affairs  of  the  company 
shall  be  submitted  to  the  receiver  within  14  days  or  such  longer  period  as  may  be 
allowed  by  the  Court  or  the  receiver,  who  shall  within  two  months  thereafter  forward 

* See  supplementary  note  on  page  830. 
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this  to  the  Registrar  of  Companies  under  penalty  for  default  (section  372  (7))  There 
appear  to  be  no  powers  under  the  Act  pursuant  to  which  the  receiver  can  enforS 
production  of  the  statement  of  affairs  and,  in  order  to  protect  his  position  "instate 
suggests  that  a further  penalty  clause  be  incorporated  in  the  section  foi  cases  wtoe 
the  statement  of  affairs  is  not  produced  to  the  receiver  within  the  statutory period 

69.  Under  this  head  the  Institute  also  desires  to  refer  to  the  decision  in  the  case 

°1  lb  W-fSr  ra<?f , C°ljeZlf  Ltd'  Industrial  and  General  Trust  Ltd.  v Welsh 
Anthracite  Collieries  Ltd.  and  Others  (1949).  In  that  case  it  was  decided  that  section 
372  had  no  retrospective  operation  and  therefore  did  not  apply  to  receivers  appoSted 
before  the  Companies  Act,  1948,  came  into  operation.  The  Institute  believes  thS  as 
a result  a considerable  number  of  old  receiverships  still  remains  to  be  cleared  up  It 
is,  therefore,  suggested  that  the  section  should  be  amended  so  as  to  make  it  apphcab  e 
to  all  receivers  whether  or  not  appointed  after  1st  July,  1948.  appncaoie 

°Tverdrfs  (Table  A,  Regulation  79).  Finally,  under  the  heading  of  loan 
capital,  the  Institute  desires  to  recommend  that  regulation  79  of  Table  A might 
be  re-framed  so  as  to  make  the  clause  clear  on  its  face  as  to  whether  or  rat  a tank 
overdraft  is  considered  as  a temporary  loan  for  those  purposes. 


Take-over  Bids 

71.  The  Institute  has  given  careful  consideration  to  this  subject,  and  has  had 
particular  regard  to  the  “Notes  on  Amalgamation  of  British  Businesses”  prepared 
1®*  usance  of  the  Bank  of  England  by  the  executive  committee  of  the  Issuing 
Houses  ^sociation  in  co-operation  with  other  bodies,  and  published  in  Novemte® 

m M op™?n  tbes®  PIovlde  a sound  code  of  principles  and  practices 

to  be  followed  in  such  operations.  It  is  recognised,  of  course,  that  they  are  without 

5beestrolaJUt0r  H s^ct'.on’  but  the  ^tiite  believes  that  in  practice  they  will  secure 
the  strong— and  effective— support  of  financial  interests  generally. 

72.  In  view  of  the  great  variety  of  circumstances  which  may  obtain  when  a take-over 
bid  is  made  the  Institute  has,  after  careful  review  of  the  matter,  come  to  the  conclusion 
that  it  would  be  very  difficult,  if  not  impracticable,  to  devise  through  the  medium  of 
the  Companies  Act  statutory  sanctions  to  support  the  code  of  procedure  above  men- 
tioned which  would  be  neither  ineffective  nor  too  restrictive  in  operation 

weSh  ure’  howf:v.er’  two  matters  which  have  relation  to  take-over  bids  upon 
which  legislative  provision  might  be  practicable  and  desirable.  The  first  concerns 
-™ade.by  a Person  who  seeks,  and  offers,  to  acquire  o ““a 
percentage  of  the  issued  capital — say,  60  per  cent.  In  such  a case  where  acceptances 
rffrrn?esh  t5?n  tbe  stated  Percenta8e  are  received,  the  Institute  feels  that  the 

shoi rid  be  subject  to  a statutory  obligation  to  acquire  the  stated  percentage  in 

he  preirl  ! h a“ePtance  received  rather  than  to  select  those  offerees  whose  holdings 
he  prefers  to  acquire  to  make  up  the  percentage. 

. 74'  Tbe,  °the(  j_ssue  uP°n  which  the  Institute  feels  that  legislation  might  be  desirable 
is  connected  with  nominee  shareholdings.  It  has  been  pointed  out  earlier  in  this 
thaVn  th®  ?ns®utf’s  view  there  would  be  little  value  in  the  inclusion  in 
th?hJfS  m °f  PJ?™31.01]  designed  to  enforce  a general  disclosure  in  ah  cases  of 
the  beneficial  ownership  of  shares. 

sWhm?  con?ldetations  are  rather  different,  however,  where  the  motive  for  acquiring 
and  ?n,™nhgStmi-he  “P168  nominees  is  the  acquisition  of  control  of  the  company; 
m^n0tW1i^hanrms  tbe  obvIOUS  difficulties  of  devising  and  enforcing  statutory  pro- 
of^™11 tf6  faCt  “ tbe  ™st  majority  of  cases,  shares  are  held  in  the  naSies 
of  nommees  for  reasons  which  are  entirely  valid,  the  Institute  feels  that  there  should 
BLrrfrf TVadS1011  “ J?®8latl0,i  Which  would  require,  perhaps  by  direction  of  the 
T irade  on  apphcahon  of  the  company  for  good  cause,  the  beneficial  owner  of 
shares  in  that  company  constituting  not  less  than  a prescribed  percentage  of  the  issued 
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shares  of  that  class,  to  disclose  details  of  such  beneficial  ownership  to  the  board;  and 
in  default  to  suffer  penalties. 

76.  Reference  is  made  to  the  statutory  power  to  acquire  shares  of  dissenting  share- 
holders, under  section  209,  earlier  in  this  memorandum,  under  the  heading  “ The 
Protection  of  Minorities 

Prospectuses 

77.  Some  reference  is  made  in  other  paragraphs  of  this  memorandum  to  points 
bearing  upon  the  prospectus,  but  the  Institute  does  not  desire  to  make  any  representa- 
tions for  drastic  alteration  of  the  present  law  concerning  prospectuses. 

78.  Registration  of  Prospectus  ( section  41).  However,  one  point  arises  on  the  wording 
of  section  41  which  creates  some  difficulty  in  practice.  The  section  requires  that 
prospectuses  when  filed  shall  be  “ signed  by  every  person  who  is  named  therein  as  a 
director  In  the  case  of  a rights  issue  the  circular  setting  out  the  details  of  the  issue 
is  filed  as  a prospectus.  In  the  ordinary  course  it  would  not  contain  any  directors’ 
names  and  would,  therefore,  not  require  a signature.  In  the  case  of  groups  of  com- 
panies, one  company  may  underwrite  an  issue  made  by  another  company  in  the  group 
and  there  will  be  an  element  of  common  directorship.  The  issuing  company,  when 
mentioning  the  underwriting  agreement  in  its  circular,  must  also  intimate  the  names 
of  any  common  directors  and  in  this  case  the  Registrar  requires  that  such  named 
directors  must  sign  the  circular.  The  Institute  feels  that  this  cannot  have  been  the 
intention  of  the  legislature  since  all  the  directors,  whether  named  or  not,  are  equally 
responsible  for  the  document.  It  is  suggested  that  the  difficulty  might  be  overcome 
by  the  deletion  from  section  41  (1)  of  the  words  “ named  therein  as  ” before  the  words 
“ a director  ” and  insertion  of  the  words  “ is  named  therein  as  a”  before  the  words 
“ proposed  director  ”, 

Reduction  of  Capital 

79.  Confirmation  by  the  Court  ( section  66).  The  Institute  feels  that  where  a company 
is  cancelling  any  of  its  capital  lost  or  unrepresented  by  available  assets,  it  should  be 
relieved  of  the  expense  of  a petition  to  the  Court  for  an  order  confirming  the  reduction. 
In  such  a case  the  reduction  does  not  affect  the  rights  of  creditors,  and  it  appears  to 
the  Institute  to  be  sufficient  for  provisions  to  be  applied  to  reduction  of  capital  similar 
to  those  governing  the  alteration  of  the  objects  under  section  5 of  the  Act,  as  it  stands 
at  present.  A scheme  for  reduction  of  capital  would  then  be  brought  before  the 
Court  only  if  the  holders  of  not  less  than  15  per  cent,  of  the  share  or  loan  capital 
objected  to  the  scheme. 

80.  It  appears  to  be  illogical  that  an  unlimited  company  is  prohibited  by  section  54 
from  providing  financial  assistance  to  any  person  to  purchase  shares  in  that  company 
notwithstanding  that  the  company  is  not  precluded  from  purchasing  its  own  shares. 


Accounts  and  Audit 


SI.  Share  Premiums  ( section  56).  The  existing  provisions  of  section  56  restrict  the 
use  of  share  premiums  by  a company  and  in  certain  circumstances  this  may  operate 
harshly  where  one  company  acquires  another.  Accordingly  where  the  identity  of  the 
members  of  the  acquiring  company  is  substantially  the  same  as  that  of  the  acquired 
company,  the  Institute  feels  that  power  should  be  given  by  legislation  to  the  Board  of 
Trade  on  application  to  relax  the  restrictions  of  section  56  and  to  permit  a proportion 
of  the  premium  (being  the  excess  of  the  paid-up  value  of  the  shares  acquired  over 
mat  oi  the  shares  issued  by  the  acquiring  company)  to  be  used  for  wider  purposes 
than  is  at  present  provided. 


82.  Profit  and  Loss  Account  and  Balance  Sheet  (section  148).  The  wording  of 
section  148,  by  requirmg  accounts  to  be  laid  before  a company  in  general  meeting, 
prondes  a method  by  winch  companies  can  delay  the  filing  of  their  accounts  with  the 
Kegistrar  ot  Companies  for  so  long  a period  (as  long  as  two  years  from  the  date  of 
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the  accounts)  as  to  render  the  information  contained  in  them  of  little  more  than 
academic  interest.  Section  126  requires  the  annual  return  to  be  completed  within 
42  days  after  the  annual  general  meeting.  It  is  thus  possible  for  a company  to  submit 
its  accounts  to  an  extraordinary  general  meeting  so  as  to  comply  with  the  Act  (as 
indeed  often  happens  in  practice  where  the  preparation  of  the  accounts  cannot  be 
completed  in  tune  for  the  annual  general  meeting,  or  on  a change  in  a company’s 
financial  year),  but  to  delay  filing  those  accounts  by  holding  its  annual  general  meeting 


83 *T?  .tius  position  the  Institute  recommends  that  section  148  should  be 

°y  addition  of  a provision  that  companies  are  required  to  file  their  accounts 
with  the  Registrar  of  Companies  within  six  weeks  after  their  presentation  to  the 
company  m general  meetmg  (annual  or  otherwise),  irrespective  of  whether  the  annual 
return  is  or  is  not  then  due. 


i <l\,Righl t0  Rfcelve1  C°Pies  of  Balance  Sheets  {section  158).  The  wording  of  section 
158  (1),  and  particularly  proviso  {b),  as  at  present  framed  is  misleading.  The  Institute 
suggests  that  the  sub-section  should  be  re-worded  so  as  to  absolve  companies  from 
the  necessity  to  issue  accounts  to  members  or  debenture  holders  (whether  or  not  they 
are  entitled  to  receive  notice  of  general  meetings  of  the  company)  of  whose  addresses 
the  company  is  unaware.  This  the  Institute  believes  to  be  the  intention  of  the  section 
but  the  wording  appears  to  be  defective  to  achieve  that  purpose. 

85.  Appointment  of  Auditors.  The  Institute  feels  that  the  opportunity  of  fresh 
legislation  might  be  taken  to  make  slight  modification  of  the  terms  of  this  section 
(dealing  with  the  appointment  and  remuneration  of  auditors)  as  at  present  sub-section 
(1)  appears  to  be  in  confiict  with  the  requirements  of  sub-section  (2).  Sub-section  (1) 
requires  the  appointment  of  auditors  at  each  annual  general  meeting,  whereas  of 
course,  sub-section  (2)  contemplates  the  reappointment  of  retiring  auditors  without 
any  further  resolution  being  passed.  The  Institute  suggests  drafting  amendment 
accordingly. 

86.  Disqualifications  for  Appointment  as  Auditor  ( section  161).  As  the  law  now 
stands  an  auditor,  including  the  auditor  of  a public  company,  can  also  be  the  registrar 
of  the  company  and  can  provide  from  his  staff  the  whole  of  the  board  of  directors  and 
the  secretary  of  the  company.  Whilst  it  is  not  suggested  that  this  position  is  often 
likely  to  arise,  it  does  appear  that  the  possibility  is  unsatisfactory  and  contrary  to 
public  policy.  The  Institute  feels  that  in  this  respect  section  161  has  failed  to  achieve 
that  measure  of  independence  for  the  auditor  envisaged  by  the  Cohen  Committee 
The  Institute  accordingly  recommends  that  the  section  be  reviewed,  with  the  object 
of  ensuring  that  the  two  functions  of  secretaryship  and  auditing  in  particular  be 
clearly  and  completely  divorced. 

87.  Particulars  in  Accounts  of  Directors'  Salaries,  etc.  ( section  196).  The  Institute 
suggests  that  it  is  not  always  practicable  to  comply  with  section  196  (6).  Many 
companies  are  empowered  under  their  articles  to  fix  the  remuneration  of  their  directors 
in  respect  of  any  financial  year  at  the  annual  general  meeting  of  the  company  at  which 
the  accounts  for  that  year  are  submitted.  The  accountant  making  his  statement  of 
directors’  emoluments  in  the  accounts  is  obliged  in  such  a case  either  to  show  the 
emoluments  paid  in  the  financial  year  but  in  respect  of  the  previous  year,  or  to  make 
an  estimate  of  what  the  emoluments  will  be.  In  neither  case  can  he  comply  with  the 
section.  The  Institute  accordingly  recommends  that  the  section  should  be  amended 
so  as  to  allow  the  accountant  to  show  the  emoluments  actually  paid  in  the  financial 
year  in  such  circumstances. 

88.  It  also  seems  to  the  Institute  to  be  unreasonable  that  a wholly-owned  subsidiary 
company  should  be  required  to  conform  with  the  provisions  of  the  section.  The  only 
person  concerned  with  the  information  is  the  parent  company,  which  can  obtain  it 
without  relying  on  section  196.  The  Institute  accordingly  recommends  that  section 
196  should  be  amended  so  as  to  relieve  wholly-owned  subsidiaries  from  the  necessity 
to  comply  with  the  provisions  of  the  section. 
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S9.  Group  Accounts  (8th  Schedule).  The  Institute  feels  that  the  requirement  to 
annex  to  a holding  company's  accounts  a statement  of  past  profits  and  losses  of 
subsidiaries  not  included  in  consolidated  accounts  should  not  apply  when  their 
exclusion  is  due  to  the  holding  company  being  itself  a wholly-owned  subsidiary  of 
another  body  corporate  and  being  accordingly  excused  from  preparing  consolidated 
accounts  by  section  150  (2)  (a).  The  Institute  suggests  that  paragraph  15  (4)  of  the 
Sth  Schedule  be  amended  accordingly. 

90.  Treatment  of  Tax  in  Accounts  (8th  Schedule ).  The  Institute  suggests  that 
paragraph  27  of  the  8th  Schedule  should  be  amended  so  as  to  make  it  clear  how 
reserves  for  payment  of  income  tax  on  profits  of  the  year  to  date  should  be  treated  in 
published  accounts,  since  they  do  not  clearly  fall  within  any  of  the  categories  distin- 
guished by  the  Act — viz.,  liabilities,  provisions,  revenue  reserves  and  capital  reserves. 


Provisions  as  to  Returns 


91.  Annual  Return  ( section  124  and  6th  Schedule).  In  view  of  the  heavy  burden 
falling  upon  company  secretaries  by  the  necessity  to  compile  each  year  a list  of  present 
and  past  shareholders  the  Institute  recommends  that  amending  legislation  should  not 
require  details  of  shares  transferred  since  the  date  of  the  last  return  to  be  shown  in  the 
annual  return,  which  should  only  contain  a straight  list  of  all  present  members  with 
their  current  holdings. 


92.  Moreover  there  are  many  private  companies  in  respect  of  which  the  annual 
return  contains,  year  after  year,  exactly  the  same  information  as  recorded  in  the 
preceding  year.  The  Institute  feels  that,  in  order  to  save  such  companies  time  and 
trouble  and  perhaps  also  to  assist  the  demands  of  the  Registrar  for  storage  space, 
companies  might  be  permitted  in  such  circumstances  to  file  a declaration  of  “ no 
change  ”. 

93.  Commissions  Paid  ( 6th  Schedule,  paragraph  3 (/)).  Similarly  it  is  suggested  that 
m compiling  the  annual  return,  a record  of  commissions  paid  since  the  date  of  the  last 
return  only  be  required. 

94.  Closing  Date  of  Return.  The  Institute  recommends  that  the  Act  itself  should 
clearly  specify  the  date  to  which  the  annual  return  must  be  made  up  (at  present  that 
information  must  be  sought  in  paragraph  5 (a),  6th  Schedule);  and  that  the  closing 
date  should  be  that  of  the  annual  meeting  instead  of  14  days  thereafter,  as  at  present 

renniren  * 


95.  Exempt  Private  Companies  ( section  129).  The  Institute  suggests  that,  in  the 
case  ot  a company  which  is  a subsidiary  of  a private  company,  nominees  of  the  holding 
company  should  be  allowed  to  hold  shares  to  the  extent  of  not  more  than  5 per  cent 
ot  the  total  issued  share  capital  of  such  subsidiary  company. 

96.  Oversea  Companies'  Return  (section  409).  At  present  it  is  necessary  for  an 
fr^2fscC,°mpa^’  ^.thA  ^ ?f  ?ny  chan8e.  to  register  under  section  409  a return 

repeating  die  full  particulars  of  all  the  directors  and  the  secretary— particulars 
sbnidd  hfuy  6 alone  “ot  being  accepted.  The  Institute  feels  that  oversea  companies 

Sdin  ^ ^ ? aced  Ln  the  same  position  as  Ena!**  and  Scottish  companies, 
which  m similar  circumstances  have  to  register  only  the  change. 


^efere"cet  Shar?.s-  Where  a company  has  issued  preference  shSS 
with  a right  of  conversion  to  ordinary  shares  at  the  request  of  the  shareholders  all 
that  is  necessary  is  for  the  shareholders  to  serve  notice  on  the  company  requiring  their 
stores  to  be  converted  to  ordinary  shares  under  the  articles  o7tbe  teXTf  issuT 
Where  such  conversion  takes  place  shortly  after  an  annual  general  meeting  it  may  be 
many  months  before  the  change  in  the  capital  structure  of  the  company  is  reflected  in 
£eSTy  S at  Bush.House'  it  is  therefore  suggested 
OimpMii  SUCh  C0nversl0n  10  notified  within  one  month  to  the  Registrar  of 
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Management  and  Administration 

98.  Restrictions  on  Commencement  of  Business  ( section  109).  The  Institute  is  of  the 
opinion  that  section  109,  imposing  restrictions  on  commencement  of  business,  might 
well  be  repealed,  since  the  present  requirements  of  the  1 948  Act  in  regard  to  prospectuses, 
and  the  regulations  of  the  Stock  Exchange  as  to  securing  a quotation,  are  such,  in  the 
Institute’s  view,  as  to  make  the  section  redundant.  However,  if  it  be  thought  that  the 
section  has  any  value  in  the  light  of  present-day  practice,  it  is  suggested  that  the  scope 
of  the  exempting  provision  contained  in  section  109  (7)  might  be  varied  so  as  not  to 
cover  a case  in  which  a private  company  is  converted  into  a public  company. 

99.  Register  of  Members  ( section  110).  The  Institute  suggests  that  section  110  (1) 
should  be  amended  so  as  to  provide  that  nothing  shall  prevent  a company  from 
removing  from  its  register  of  members  particulars  relating  to  members  who  have 
ceased  to  be  members  for  a period  of,  say,  six  years,  notwithstanding  that  any  such 
member  might  again  become  a member  within  that  period. 

100.  Sub-section  (1)  requires  the  register  of  members  to  show  the  date  at  which 
any  person  ceased  to  be  a member,  which  means  that  particulars  relating  to  past 
members  must  be  retained  during  the  lifetime  of  the  company.  In  companies  where 
the  register  is  kept  in  looseleaf  form  the  retention  of  the  “ dead  ” accounts  removed 
from  the  register  presents  a considerable  problem  of  storage  space.  The  second  part 
of  the  suggested  amendment  is  designed  to  meet  the  practice  of  many  companies 
which  open  new  accounts  in  respect  of  all  transfers  rather  than  re-open  closed  accounts. 

101.  The  proposed  amendments  might  involve  also  consequential  amendment  of 
sections  1 1 1 (index),  112  (entries  in  relation  to  share  warrants  to  bearer),  1 1 3 (inspection), 
1 14  (default  by  agent  keeping  register),  1 1 6 (wrongful  omission  of  name  from  register), 
119  (dominion  register)  and  341  (disposal  of  books). 

102.  Date  of  Entry  ( section  110(1)  (ft)).  The  Institute  thinks  that  clarification  is 
needed  on  the  subject  of  the  date  on  which  a member  of  the  company  attains  and 
loses  that  position;  and  suggests  that  the  date  of  becoming  a member  should  be 
defined  as  the  date  of  the  making  of  the  allotment,  or  approval  of  the  transfer  by  the 
board  of  directors,  with  similar  consequential  provision  concerning  cesser  of  member- 
ship. This  would,  of  course,  involve  further  consequential  amendment  of  section 
26(2). 

103.  Records— Place  of  Keeping  [section  110(2)).  The  Institute  suggests  that  the 
facility  provided  by  section  110  (2)  under  which  the  register  of  members,  if  made  up 
at  another  office  (than  the  registered  office)  of  the  company  may  be  kept  at  that  other 
office,  subject  to  notice  to  the  Registrar,  should  be  extended  to  other  records,  in 
similar  circumstances,  including  minute  books  (section  146);  registers  of  directors  and 
secretaries  (section  200);  registers  of  directors’  shareholdings  (section  195);  and 
registers  of  charges  (section  104). 

104.  Register  of  Members — England  and  Scotland  ( section  110(2)).  A certain 
amount  of  inconvenience  is  caused  by  the  present  provisions  precluding  the  register 
of  an  English  company  from  being  kept  in  Scotland— and  vice  versa-,  and  the  method 
generally  employed  to  mitigate  the  effect  of  the  restriction — the  keeping  of  a duplicate 
register — is  cumbersome.  In  view  of  this,  and  having  regard  to  the  current  trend 
towards  a wider  geographical  spread  of  investors,  the  Institute  asks  that  consideration 
be  given  to  the  desirability  of  amending  section  110  (2)  so  as  to  make  it  lawful  to  keep 
in  England  the  share  register  of  a company  registered  in  Scotland,  and  vice  versa. 

105.  Register  of  Members  ( section  110  and  Table  A,  Part  II,  regulation  6).  Regula- 
tion 6 of  Part  II  of  Table  A empowers  directors  to  seek  information  from  members 
for  the  purpose  of  determining  whether  the  company  is  an  exempt  private  company. 
The  Institute  is  doubtful  whether  the  regulation  in  its  present  form  has  any  practical 
effect.  It  is  permissive  in  form,  neither  compelling  the  directors  to  seek  information 
nor  the  shareholders  to  provide  it.  The  secretary  has  no  power  to  make  enquiries 
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without  consent  of  the  directors,  although  he  has  to  join  with  a director  in  giving  the 
required  certificate  on  the  annual  return.  The  Institute  therefore  suggests  amendment 
or  repeal  of  this  regulation. 

106.  Payment  for  Copies  of  Company  Records . Section  113  provides  that  copies  of 
the  register  of  members  may  be  obtained  on  payment  of  sixpence  (or  less)  for  every 
100  words  copied.  Similar  provision  is  made  elsewhere  in  respect  of  other  records. 
The  Institute  suggests  that  all  sections  of  the  Act  which  name  a sum  payable  for  copies 
or  inspection  of  records  be  reviewed,  so  as  to  provide  for  payment  of  a more  realistic 
sum  in  the  light  of  increase  in  costs  since  the  Act  came  into  force;  and  so  as  also  to 
provide  that  sums  mentioned  in  this  connexion  in  companies’  articles  may  be  overridden 
without  the  necessity  for  formal  amendment  of  the  relevant  articles. 

107.  Supply  of  Copies  of  Records  {section  113).  In  the  case  of  large  companies  it  is 
often  very  difficult  to  prepare  a copy  of  the  register  of  members  within  the  present 
statutory  period  of  1 0 days.  The  Institute  is  anxious  not  to  make  any  recommendation 
which  might  have  the  effect  of  lessening  the  protection  afforded  to  the  public,  but 
would  like  to  suggest  that  some  increase  (e.g.,  to  21  days)  in  the  present  time  limit 
is  very  desirable. 

108.  Dominion  Register  {section  119).  The  Institute  feels  that  the  provisions  of 
this  section  might  be  improved  by  the  substitution  of  the  words  “ any  part  of  the 
British  Commonwealth  ” for  the  words  “ any  part  of  Her  Majesty’s  Dominions  ”,  and 
by  addition  of  a provision  to  the  effect  that,  where  business  is  carried  on  in  two  or 
more  parts  of  the  British  Commonwealth  which  are  contiguous  or  adjacent,  it  shall 
be  lawful,  subject  to  the  consent  of  the  Board  of  Trade,  to  keep  a dominion  register 
covering  all  such  parts  in  any  one  of  them. 

109.  This  question  arises,  for  example,  in  the  case  of  an  English  company  with 
interests  in  what  was  formerly  the  colony  of  Singapore  and  in  the  Federation  of 
Malaya,  which  wished  to  establish  a dominion  register  in  Singapore  and  intended  to 
enter  therein  the  names  of  members  with  addresses  in  the  Federation.  This  would 
have  involved  a two-fold  breach  of  the  section  in  that  (i)  the  Federation  of  Malaya 
(except  for  the  former  settlements  of  Malacca  and  Penang)  cannot  be  regarded  as  still 
part  of  Her  Majesty’s  Dominions  for  the  purposes  of  section  119,  and  (ii)  members 
resident  in  the  Federation  would  clearly  not  be  resident  in  Singapore,  where  the 
register  was  to  be  established.  The  difficulty  under  (ii)  would  arise  also  in  the  case, 
for  example,  of  the  adjacent  territories  of  Kenya,  Tanganyika  and  Uganda. 

110.  Statutory  Meeting  and  Statutory  Report  {section  130).  The  Institute  feels 
strongly  that  all  references  to  the  statutory  meeting  and  statutory  report  should  be 
removed  from  the  Act,  since  in  the  light  of  modem  conditions  these  no  longer  serve 
any  useful  purpose.  In  the  event  of  repeal  of  section  130,  consequential  amendment 
w'ould  be  necessary  to  sections  42,  222,  224,  225  and  438,  and  the  15th  Schedule. 

111.  Requisition  for  Extraordinary  General  Meeting  {section  132).  As  this  section 
stands  at  present,  there  is  nothing  to  prevent  the  directors  from  convening  a meeting 
for  a date  so  far  ahead  as  to  frustrate  the  purpose  of  the  requisitionists,  by  making  it 
impossible  for  them  to  convene  and  hold  a meeting  within  the  period  limited  by  the 
section.  It  is  therefore  suggested  that  the  section  should  be  amended  by  providing  a 
time  limit  within  which  the  meeting  convened  by  the  directors  is  to  be  held. 

112.  Length  of  Notice  of  Meetings  {section  133).  A case  has  come  to  the  notice  of 
the  Institute  in  which  a company  had  a small  number  of  shareholders  resident  in  the 
United  States  who  had  not  registered  an  address  within  the  United  Kingdom.  By 
the  company’s  articles,  such  shareholders  were  not  entitled  to  receive  notices  of 
annual  general  meetings.  They  were,  however,  still  entitled  to  attend  and  vote  at 
such  meetings  and  their  consent  was  required  before  the  company  could  hold  a meeting 
at  less  than  the  statutory  21  days’  notice. 

113.  The  Institute  accordingly  suggests  that  to  remove  anomalies  of  this  kind 
section  133  (3)  ( a ) and  {b)  should  be  amended  by  including  reference  to  the  right  to 
receive  notice  as  well  as  to  attend  and  vote  at  meetings. 
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& ^ tr  * ‘ ^ me  s>eu.ion  aoes  not  maxe  it  clear  that,  as 

must  have  been  intended,  member  ” here  includes  the  holder  of  a proxy  and  the 
Institute  accordingly  suggests  that  after  reference  to  “ a member  ”,  words  such  as 
whether  present  m person  or  by  proxy  ” might  be  inserted,  to  remove  any  doubt 


118.  Extraordinary  Resolutions  {section  141).  The  Institute  feels  that  the  extra- 
ordinary resolution  is  really  now  only  of  historical  significance  and  recommends  that 
m the  interests  of  simplification  of  the  new  law,  all  reference  to  it  should  be  repealed’ 
except  for  necessary  saving  provisions  covering  companies’  articles  which  make  specific 
reference  thereto. 

119.  Special  and  Extraordinary  Resolutions  ( sections  141  and  143).  There  appears 
to  be  some  conflict  between  these  two  sections.  Section  143  (4)  appears  to  confirm 
that  resolutions  in  writing  signed  by  all  the  shareholders  may  be  effective  as  extra- 
ordinary  or  special  resolutions,  whereas  section  141  (5)  may  be  (and  has  been)  inter- 
preted as  requiring  that  a physical  meeting  of  shareholders  must  have  taken  place  in 
order  to  pass  any  extraordinary  or  special  resolution.  The  Institute  asks  that  this 
doubt  and  apparent  conflict  should  be  removed  by  amending  legislation. 

120.  Registration  of  Certain  Resolutions  ( section  143).  The  Institute  recommends 
that  where  an  ordinary  resolution  has  been  passed  in  general  meeting  in  pursuance  of 
a permissive  power  m the  articles— as,  for  example,  to  increase  the  directors’  borrowing 

powers,  or  to  increase  the  maximum  number  of  directors,  or  their  remuneration it 

should  be  made  obligatory  upon  the  company  to  register  such  a resolution  with  the 
Registrar  of  Companies  so  that  a search  of  the  register  will  disclose  the  true  position 
in  such  matters. 

121 . Directors'  Report  ( section  157).  This  section  does  not  require  that  the  directors’ 
report  shall  be  annexed  to  the  accounts  and  circulated  with  them.  Stock  Exchange 
regulations  remedy  this  defect  in  respect  of  companies  the  shares  of  which  are  quoted- 
but  it  is  still  possible  that  shareholders  of  all  other  companies  may  see  the  directors’ 
report  only  if  they  attend  the  annual  general  meeting  or — except  in  the  case  of  exempt 
private  companies — if  they  subsequently  search  the  company’s  file  at  Bush  House. 
The  Institute  recommends  accordingly  that  the  section  be  amended  so  that  the  report 
must  be  annexed  to  and  circulated  with  the  accounts. 

122.  Form  of  Registers , etc.  ( section  436).  The  Institute  suggests  that  this  section 
may  require  review  and  amendment  in  the  light  of  modem  developments  in  the  main- 
tenance of  records  by  mechanised  accountancy  methods  and  computers. 

123.  Quorum  ( Table  A,  regulation  53).  In  view  of  the  uncertainty  arising  from  the 
decision  in  re  Hartley  Baird  Ltd.,  (1955)  Ch.  143,  the  Institute  suggests  that  such 
words  as  “ and  continues  to  be  present  until  the  conclusion  of  the  meeting  ” should 
be  inserted  in  the  regulation  after  the  words  “ proceeds  to  business 

124.  Directors'  Resolutions  in  Writing  ( Table  A,  regulation  106).  The  Institute 
wishes  to  call  attention  to  an  apparent  anomaly  between  regulations  106  and  84  (2). 
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Regulation  84  (2)  requires  the  presence  of  an  independent  quorum  of  directors,  but 
these  provisions  could  be  circumvented  by  securing  a resolution  in  writing  signed  by 
all  the  directors  for  the  time  being  entitled  to  receive  notice  of  a meeting  of  the  directors 
in  the  terms  of  regulation  106. 

125.  The  Institute  suggests  that  these  varying  provisions  might  be  reconciled 
accordingly. 

Miscellaneous  Matters 

126.  Unclaimed  Dividends.  The  Institute  suggests  that  statutory  provision  be  made 
to  ensure  that  the  operation  of  the  Limitation  Act,  1939,  is  not  prevented  by  reason 
only  of  the  fact  that  a company’s  balance  sheet  discloses  an  item  which  includes 
unclaimed  dividends  and  that  copies  of  the  balance  sheet  are  sent  to  the  shareholders 
who  have  not  claimed  those  dividends. 

127.  At  present,  applying  the  ruling  in  Jones  v.  Bellegrove  Properties  (1949),  the 
appearance  in  a company’s  balance  sheet  of  an  item  which  includes’unclaimed  dividends 
may  constitute  an  acknowledgement  of  the  debt  and  will  prevent  the  dividends  from 
becoming  barred  for  a further  period  of  12  years  from  the  date  of  acknowledgement. 

128.  The  proposed  alteration  would  enable  companies  to  write  off  any  liability 
arising  from  an  unclaimed  dividend  after  it  had  remained  unclaimed  for  a period  of 
12  years  from  the  due  date  of  payment. 

129.  Manager  ( section  455,  etc.).  The  Institute  recommends  that  the  term  “ mana- 
ger ” be  deleted  from  the  Act  except  when  used  in  relation  to  sections  366-376.  Since 
every  company  must  have  at  least  one  director  and  a secretary,  the  word  “ manager  ” 
(in  any  event  an  imprecise  term)  has  lost  its  significance. 

130.  Adoption  of  the  suggestion  would  involve  consequential  amendment  of  sections 
130  (3)  (d),  145,  180,  202,  203,  204,  212  (2)  and  333. 

131.  Meaning  of  “ Holding  Company  ” and  “ Subsidiary  ” ( section  154).  The 
Institute  suggests  that  consideration  be  given  to  amendment  of  the  section  so  as  to 
remove  all  doubt  as  to  whether  the  date  when  a company  first  becomes  a holding  and/or 
subsidiary  company  (if  not  so  defined  prior  to  the  1948  Act)  is  that  on  which  the 
company  first  became  qualified  as  now  defined,  or  that  on  which  the  Act  came  into 
operation. 

132.  Representation  of  Companies  in  Court.  The  Institute  does  not  see  why  a 
company  should  be  required,  merely  because  it  is  an  artificial  person,  to  be  represented 
in  Court  by  a lawyer;  and  suggests  that  the  corporation  should  be  placed  on  the  same 
footing  as  a natural  person  in  this  respect.  It  is  further  suggested  that  section  36  of 
the  Act,  dealing  with  authentication  of  documents  on  behalf  of  a company  by  a 
director  or  the  secretary,  should  be  extended  so  as  to  permit  a company  to  be  repre- 
sented in  Court  by  such  a director  or  the  secretary. 

133.  Registration  Fees  {section  7 (2)  and  (3)).  The  Institute’s  attention  has  been 
drawn  to  an  apparent  conflict  between  section  7 (2)  and  (3)  and  the  12th  Schedule  of 
the  Act. 

134.  Section  7 (2)  requires  the  articles  of  a company  limited  by  guarantee  to  state 
the  number  of  members  with  which  the  company  is  to  be  registered  and  section  7 (3) 
provides  for  registration  of  increases  in  such  number  from  time  to  time.  On  the 
other  hand,  the  12th  Schedule,  which  details  the  fees  payable  on  registration  of  com- 
panies, provides  for  a specific  fee  (the  maximum)  to  be  payable  “ if  the  number  of 
members  is  stated  in  the  articles  to  be  unlimited  ”. 

135.  In  some  cases  it  is  known  that  the  number  of  members  will  continue  steadily 
to  increase,  so  that,  if  the  company  is  initially  registered  with  a stated  number  of 
members,  registrations  of  increases  will  have  to  be  made  at  frequent  intervals.  It  is 
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possible  that  the  contention  might  be  made  that  it  would  comply  with  section  7 (2) 
if  the  company  were  initially  registered  with  an  unlimited  number  of  members— i e 
that  an  unlimited  number  ” is  nevertheless  a specific  number  for  the  purposes  of  the 
sub-section— but,  whether  or  not  that  contention  is  accepted,  the  Institute  thinks  it  is 
desirable  for  an  appropriate  amendment  to  be  made  to  the  Act  so  as  to  put  the  matter 
beyond  doubt, 

Ernest  Long,  President. 

W.  F . Talbot,  Chairman,  Law  and  Parliamentary  Committee. 

J.  F.  Phillips,  Secretary. 

14,  New  Bridge  Street, 

London,  E.C.4. 

June , 1960. 


ANNEX 

Shares  of  No  Par  Value 

The  Council  of  the  Institute  has  considered  the  terms  of  reference  of  the  Committee 
appointed  under  the  Chairmanship  of  Mr.  Montague  L.  Gedge,  Q.C.,  and  the  further 
qu|stions  set  out  in  the  letter  from  the  Board  of  Trade  Committee  of  23rd  January, 

The  Council  is  of  opinion  that  it  is  desirable  to  amend  the  Companies  Act,  1948 
so  as  to  permit  the  issue  of  shares  of  no  par  value,  and  is  further  of  the  opinion  that 
amendments  can  be  made  to  this  end,  having  due  regard  to  the  need  for  safeguards 
for  investors  and  for  the  public  interest. 

The  following  observations  are  submitted,  embodying  the  views  of  the  Council  on 
the  general  questions  put  in  the  terms  of  reference  and  on  the  further  points  raised  in 
the  letter  mentioned  above. 

1.  The  issue  of  shares  of  no  par  value  was  first  authorised  in  the  United  States 
under  a statute  of  New  York  State  in  1912.  Forty-three  other  States  have  since 
followed  suit.  In  Canada  the  issue  of  such  shares  has  been  permitted  under  the 
Dominion  Companies  Act  since  1924.  The  Dominion  Companies  Act  provides  that 
all  or  any  part  of  the  authorised  capital  of  a company  may  consist  of  shares  without 
nominal  or  par  value,  except  shares  which  have  priority  to  capital  or  are  subject  to 
redemption. 

Every  share  of  the  capital  stock  without  nominal  or  par  value  must  be  equal  to  every 
other  such  share  of  the  capital  stock  subject  to  the  preferred,  deferred  or  other  special 
rights  or  restrictions,  conditions  or  limitations  attached  to  any  class  of  shares.  Further- 
more, each  share  certificate  for  no  par  value  shares,  in  addition  to  complying  with  the 
requirements  as  to  share  certificates  generally,  must  show  the  number  of  shares  it 
represents,  and  the  number  of  such  shares  the  company  is  authorised  to  issue.  The 
certificate  must  not  express  any  nominal  or  par  value  for  such  shares. 

The  operation  of  the  system  in  the  United  States  is  described  in  Ballantine  on 
Corporations  (revised  edition,  1946);  and  there  is  a short  chapter  in  Levy’s  Private 
Corporations  and  their  Control  (1950)  published  by  Routledge  and  Kegan  Paul. 

2.  The  extent  of  the  use  of  no  par  value  shares  in  the  United  States  is  not  easy  to 
gauge,  but  a reliable  correspondent  has  expressed  the  view  that  par  value  shares  are 
outstanding  for  about  75  per  cent,  of  the  fisted  and  actively  traded  over-the-counter 
stocks. 

In  Canada,  under  the  various  special  Acts,  shares  in  banks,  trust  and  loan  companies 
and  insurance  companies  must  have  a par  value.  Public  utilities  which  are  incor- 
porated under  special  Act  of  Parliament  also  have  shares  of  fixed  par  value.  Most 
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other  companies  have  their  common  shares  without  par  value.  An  analysis  of  the 
first  84  companies  covering  A— C inclusive  in  the  Canadian  Securities  Manual  tor  lyjz 


gives  the  following: — 

68 — no  par  value — all  types  of  companies 
8 — with  par  value— being  banks  or  trust  companies 
3 — with  par  value — being  public  utilities 
5 — as  follows: — 


— Canadian  Iron  Foundries  $10  par 

84  Canadian  General  Electric  $50  par 

— Canadian  Marconi  $1  par 
Conduits  National  $1  par 
Corporate  Investors  50  cents  par 


Oil  stocks  and  mining  stocks  are  usually  issued  with  a lower  par  value,  such  as  50  cents 
or  $1.00.  While  it  is  possible  to  find  instances  of  no  par  value  oil  and  mining  shares 
outstanding,  we  understand  that  such  stocks  are  normally  issued  with  a par  value. 

It  is  understood  that  the  facility  is  also  extended  to  private  companies,  but  that 
taxation  considerations  may  have  a bearing  on  the  advantages  in  any  particular  case. 


3.  In  the  United  States  there  appears  to  be  no  distinct  trend  towards  increased  use 
of  no  par  value  shares  at  the  present  day.  In  Canada,  on  the  other  hand,  the  trend 
to  the  general  use  of  no  par  value  shares  still  continues.  For  public  companies  the 
opinion  has  been  expressed  by  a representative  of  a large  underwriting  house  m 
Canada  that  he  would  invariably  recommend  the  issue  of  no  par  value  stock  if  it  were 
expected  that  distribution  of  the  shares  would  be  largely  confined  to  Canada,  the 
chief  reason  being  that  no  par  value  stock  is  more  flexible  in  the  event  of  changes  in 
the  financial  structure  of  a company. 

Our  informant  expressed  the  view  that  it  might  be  advantageous  to  issue  a par 
value  stock  if  a substantial  part  of  the  issue  was  likely  to  be  held  in  the  United  States, 
for  the  reason  that  transfer  taxes  in  certain  States  are  assessed  on  par  value  if  there  is 
a par  value,  but  otherwise  on  the  market  value.  In  general,  however,  the  tendency  is 
to  issue  no  par  value  stock  unless  there  is  some  legal  or  other  special  consideration 
pointing  in  the  other  direction. 

4.  In  the  Council’s  view  the  advantages  and  disadvantages  of  the  introduction  of 
the  no  par  value  system  may  be  summarised  as  follows: — 


(i)  Advantages 

(а)  No  par  value  shares  afford  a more  realistic  approach  to  appraisal  of  profits  in 
relation  to  the  assets  employed  in  the  business  and  avoid  the  misunderstanding  and 
uninformed  criticism  which  arise  when  profits  and  dividends  are  measured  by  reference 
to  the  yardstick  of  nominal  value.  In  assessing  the  value  of  a share  it  is  the  number 
of  shares  issued,  the  value  of  the  assets  of  the  company  and  their  earning  power  which 
are  the  material  factors,  and  not  the  nominal  par  value  of  the  share.  Once  a share  is 
issued  and  is  fully  paid,  its  real  worth  may  have  little  relation  to  par  value,  but  depends 
on  the  success  or  failure  of  the  company.  Unless  the  capital  of  a company  approxi- 
mates to  the  value  of  its  assets,  profits  stated  as  a percentage  of  issued  capital  give  no 
indication  of  the  true  state  of  affairs.  In  the  minds  of  the  uninformed,  however,  par 
is  the  yardstick  and  is,  of  course,  a most  misleading  one,  because  it  quickly  loses  its 
original  significance  and  tends  to  become  a fiction  only.  An  inexperienced  investor 
is  liable  to  think  that  a share  is  cheap  if  it  is  below  par  and  dear  if  it  is  above  par. 
In  essence,  a share  is  a token  of  a right  to  a portion  of  a company’s  divisible  profits  and, 
in  a winding  up,  to  a share  in  the  surplus  assets.  The  no  par  value  system  recognises 
this,  while  the  attaching  of  a par  value  obscures  it. 

(б)  In  reorganisations,  mergers  and  amalgamations,  where  asset  values  may  be 
difficult  to  evaluate,  no  par  value  shares  can  be  issued  on  the  basis  of  earning  power 
and  distributed  equitably  to  the  parties  bringing  in  assets.  Flexibility  in  the  price  of 
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issue  would  be  an  advantage  in  such  cases.  It  would  certainly  be  an  advantage  when, 
owing  to  unfavourable  market  conditions,  the  issue  of  shares  with  a denomination 
could  not  be  successfully  made  at  their  par  value. 

(c)  Dividends  on  no  par  value  shares  are  declared  and  paid  as  a stated  amount  of 
cash  per  share  and  not  as  a percentage  of  a nominal  value.  The  dividend  yield  on  any 
such  share  is  based  simply  on  market  price  and  no  calculation  related  to  a nominal  or 
par  value  of  the  share  is  necessary.  Earnings  yields  and  dividend  yields  based  solely 
on  market  value  become  much  more  straightforward  if  they  are  not  complicated  by 
reference  to  nominal  values  which  can  be,  and  usually  are,  entirely  out  of  relation  to 
the  real  value  of  a share. 

(d)  Marketability  could  be  more  readily  preserved  than  with  shares  having  a nominal 
value.  While  there  is  some  prejudice  against  shares  of  as  low  a nominal  value  as  Is. 
no  par  value  shares  can  be  “ split  ” as  often  as  is  necessary  when  the  price  makes  the 
shares  unwieldy,  or  for  any  other  reason  which  may  be  desirable. 

(e)  There  would  no  longer  be  any  reason  for  making  a scrip  bonus  issue  with  the 
sole  object  oi  reducing  an  obvious  discrepancy  between  nominal  share  capital  and  the 
real  assets  employed.  This  would  be  an  advantage  since  such  bonus  issues  cause 
considerable  misunderstanding.  It  is  not  realised  by  many,  and  is  deliberately  ignored 

some,  that  a bonus  issue  which  consists  merely  in  capitalising  reserves  does  no  more 
than  divide  into  smaller  pieces  the  existing  claims  of  the  members  to  the  profits  and 
assets. 


(ii)  Disadvantages 

The  disadvantages  of  the  no  par  value  share  system  hitherto  advanced  do  not  appear 
to  the  Council  to  carry  much  weight  today.  It  has  been  said  in  the  past  that  there 
was  little  public  demand  for  the  facility,  but  the  Council  takes  the  view  that  the  degree 
of  demand  can  only  be  assessed  when  the  facility  exists.  The  system  is,  of  course 
not  yet  familiar  to  a wide  section  of  the  public  in  this  country,  but  its  advantages  may 
quickly  be  realised  by  the  investing  public  once  its  operation  becomes  legal.  Any 
prejudice  which  may  exist  at  present  is  almost  certainly  due  to  ignorance  or  acathv 
rather  than  to  hostility. 

It  has  also  been  suggested  that  the  existence  of  this  type  of  share  might  provide 
opportunities  for  manipulation  of  accounts  or  for  such  improper  conduct  as  the 
payment  of  dividends  out  of  capital  or  out  of  the  proceeds  of  new  issues.  The  Council 
feels  that  adequate  safeguards  can,  without  difficulty,  be  introduced  by  way  of  legis- 
lation, supplemented  by  Stock  Exchange  regulations  and  sound  accountancy  practice 
to  secure  that  the  investor  is  as  well  protected  as  he  is  today.  An  American  opinion 
is  that  the  possibility  of  abuses  to  the  detriment  of  investors  as  a result  of  no  par  value 
shares  is  a minor  consideration  in  present  conditions  because  of  the  activities  of  the 
regulatory  bodies,  both  Federal  and  State,  and  the  standardised  accounting  practice 
on  a high  plane. 

5.  The  system  does  not  appear  to  be  more  open  to  abuse  than  the  par  value  system 
provided  certain  special  safeguards  are  introduced  as  suggested  under  7 below  to 
ensure: — 

(o)  that  the  dissipation  of  capital  by  paying  it  away  in  dividends  is  prevented;  and 
(6)  that  the  power  of  the  directors  to  issue  further  no  par  value  shares  at  less  than 
market  value  is  limited  in  favour  of  the  existing  members. 

The  fact  that  the  system  has  been  made  to  work  smoothly  in  Canada  and  the  United 
States  is  evidence  that  there  are  no  difficulties  which  cannot  equally  well  be  overcome 
in  this  country. 


6.  The  Council  is  not  familiar  with  the  legal  safeguards  provided  in  other  countries 
Ihe  general  impression,  however,  which  the  Council  has  received  in  answer  to  its 
inquiries  in  the  United  States  is  that  State  and  Federal  authorities,  as  well  as  the 
Securities  and  Exchange  Commission,  have  been  successful  in  ensuring  that  the  pro- 
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tection  for  investors  is  just  as  adequate  in  the  case  of  no  par  value  shares  as  it  is  in  the 
case  of  shares  with  a denomination. 

It  is  interesting  to  note  that  while  the  various  security  frauds  prevention  Acts  have 
been  strengthened  in  Canada  in  recent  years,  it  has  apparently  not  been  found  necessary 
to  make  special  provision  for  shares  which  have  no  par  value  as  distinct  trom  those 
possessing  a par  value. 

7 In  the  view  of  the  Council  the  issue  of  no  par  value  shares  should  be  permitted 
in  this  country.  It  should  be  subject  to  the  approval  of  shareholders  m general 
meeting  by  such  resolution  as  may  be  laid  down  by  the  amending  Act. 

No  par  value  shares  should  be  fully  paid  within  a short  time  of  issue  and  should  be 
“ non-asses  sable  ”,  i.e.,  without  further  liability.  The  facility  could  apply  to  preference 
as  well  as  ordinary  shares,  and  such  shares  could  be  cumulative,  redeemable,  con- 
vertible and  participating,  with  one  or  all  of  those  characteristics  according  t°  the 
terms  of  issue.  It  is  felt  that  companies  should  be  allowed  to  convert  existing  fully 
paid  shares  or  stock  units  into  no  par  value  shares;  and  splitting  and  subdividing 
should  be  allowed.  No  objection  is  seen  to  the  extension  of  the  facility  to  private 
companies  as  well  as  to  public  companies. 

The  Council  considers  that  the  following  special  safeguards  would  be  desirable:— 


(a)  All  sums  subscribed  on  an  issue  of  no  par  value  shares  should  be  used  for 
capital  purposes  only,  and  should  be  subject  to  the  provisions  of  the  Companies 
Act  relating  to  such  matters  as  the  reduction  of  share  capital. 

(b)  All  issues  for  cash  of  no  par  value  shares  subsequent  to  the  first  should  be 
offered  pro  rata  to  the  existing  members  holding  shares  of  the  same  class. 


(c)  No  issue  of  no  par  value  shares  or  conversion  of  shares  or  stock  into  no  par 
value  shares  should  be  permitted  so  as  to  prejudice  the  existing  rights  of  any 
shareholder.  Accordingly,  there  should  be  a provision  that  any  member  may 
petition  the  Court  to  disallow  the  issue  if  he  can  establish  that  his  rights  are  or 
may  be  affected  adversely. 


3rd  March,  1953. 


Supplementary  note  on  paragraph  68 

The  purpose  underlying  the  suggestion  made  in  that  paragraph  is  that  a receiver 
should  be  given  some  protection  in  cases  where,  through  no  fault  of  his  own,  he  is 
unable  to  obtain  from  a company  the  required  statement  of  affairs,  delivery  of  which 
he  cannot  himself  enforce.  The  situation  might  be  met  by  incorporation  m section 
372  of  a provision  to  the  effect  that  if  after  a stated  time  the  statement  of  affairs  has 
not  been  delivered  to  the  receiver  he  should  be  empowered  to  request  the  Board  of 
Trade  to  enforce  its  production  under  penalty  for  default.  The  Board  of  Trade 
already  has  such  power  under  section  373,  but  the  receiver  cannot  at  present  call  for 
its  operation. 

It  is  further  suggested  that  subsection  1 (b)  of  section  372  should  be  amended  so  that 
some  limit  should  be  placed  upon  the  length  of  time  after  his  appointment  that  a 
receiver  should  be  able  to  give  a company  in  which  to  deliver  the  statement  of  account. 
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APPENDIX  XXXm 

Memorandum  submitted  by  Mr.  E.  S.  Fay  on  the  practical  operation 
of  a company  investigation 

1.  My  acquaintance  with  this  subject  is  wholly  derived  from  the  investigation  of 
the  affairs  of  General  London  & Urban  Properties  Limited  which  I conducted  as 
Inspector  appointed  by  the  Board  of  Trade  by  order  dated  10th  February,  1958.  I 
give  below  an  outline  of  this  investigation,  mentioning  various  relevant  legal  questions 
as  they  arose.  The  references  as  to  paragraphs  of  my  report,  as  published  by  H.M.S.O. 

2.  The  investigation  was  conditioned  from  the  outset  by  the  facts  that  I was  the  sole 
inspector  and  that  no  limitation  was  placed  on  the  generality  of  the  affairs  which  I 
was  directed  to  investigate. 

3.  The  first  phase  of  the  investigation  was  the  examination  of  the  company’s 
accounts  and  records  from  September,  1952,  onwards.  This  was  carried  out  on  my 
behalf  by  Mr.  C.  J.  H.  Deacon,  a chief  accountant  of  the  Board  of  Trade,  whose 
services  had  been  placed  at  my  disposal.  It  was  early  apparent  that  the  affairs  of  two 
subsidiary  companies  should  be  included  in  the  investigation  and  this  was  done,  as 
provided  by  section  166  of  the  Act.  No  difficulty  arose  upon  this  section. 

4.  Mr.  Deacon  prepared  under  my  direction  comprehensive  summaries  of  the 
matters  shown  by  the  accounts  and  records.  He  was  hampered  by  the  absence  of  many 
books  at  the  companies’  auditors  but  I received  his  first  reports  on  10th  October,  1958, 
and  his  further  reports  on  20th  December,  1958,  by  which  time  the  accounts  for  the 
18  months  ending  30th  September,  1957,  had  been  audited. 

5.  In  the  light  of  this  preliminary  survey  of  the  field  I had  to  decide  what  particular 
matters  needed  further  investigation.  To  clarify  the  position  I wrote  a draft  of  a 
Report,  sent  it  on  25th  January,  1959,  to  the  Inspector  General  of  Companies  and 
sought  and  obtained  from  him  guidance  on  how  far,  in  view  of  my  unlimited  mandate, 
I should  investigate. 

6.  The  main  lines  of  investigation  having  been  settled  at  a meeting  with  the  Inspector 
General  on  18th  March,  1959,  the  next  phase  was  to  ascertain  further  details  from  the 
company.  It  having  become  apparent  that  a good  deal  of  explaining  was  called  for 
from  the  directors  and/or  officers  of  the  companies,  I thought  it  right  to  ascertain 
facts  as  fully  as  possible  before  a final  examination  upon  oath  which  was  clearly  going 
to  be  necessary.  Most  of  this  information  I sought  by  correspondence  with  the 
secretary  of  the  companies.  I took  the  view  that  his  obligation  under  section  167  (1) 
of  the  Act,  to  give  all  assistance  which  he  was  reasonably  able  to  give,  included  a duty 
to  furnish  information  in  writing.  He  did  not  at  this  stage  demur,  although  he  later 
took  the  point  with  Mr.  Deacon  that  he  was  not  bound  to  answer  written  questions. 
In  view  of  the  opportunities  for  delay  and  evasion  afforded  by  any  ambiguity  in  the 
statute  I think  it  would  be  better  if  the  section  expressly  imposed  the  duty  to  give 
information  as  well  as  assistance,  and  to  give  it  either  orally  or  in  writing.  Under 
section  167  (3)  an  officer  may  be  brought  before  the  Court  for  refusal  to  answer- 
questions,  but  it  is  not  clear  to  me  whether  this  is  limited  to  the  questions  put  during 
the  examination  on  oath  referred  to  in  the  preceding  sub-section. 

7.  The  Chairman  was  examined  on  oath  on  22nd  June,  1959.  At  this  period  it  had 
become  clear  that  the  Secretary,  who  was  also  Manager  and  the  real  controller  of  the 
companies,  was  not  being  entirely  frank  in  his  answers  to  my  written  queries,  and 
there  next  occurred  the  destruction  by  him  of  material  documents;  Report,  paragraph 
241 . My  letter,  referred  to  in  the  final  sentence  of  that  paragraph,  is  reproduced  in 
Annex  1 hereto.  I am  in  some  doubt  whether  the  destruction  of  documents  in  order 
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to  avoid  production  is  a refusal  to  produce  documents  within  the  terms  of  section 
167  (3).  There  was  some  evidence  that  the  documents  had  been  destroyed  after  I had 
asked  for  them,  which  would  have  been  clearly  tantamount  to  a refusal,  but  destruction 
prior  to  a request,  as  asserted  by  the  Secretary,  is  not  in  my  view  a clear  case.  It  is 
noteworthy  that  the  Act  does  not  in  terms  require  the  preservation  of  documents  either 
before  or  during  an  investigation,  and  it  may  be  that  some  general  provision  would  be 
desirable  requiring  specified  minutes,  accounts  or  records  to  be  preserved  for  a certain 
time  after  the  making  and  in  any  event  during  an  investigation:  for  these  companies’ 
failures  to  preserve  other  records  see  Report,  paragraphs  20,  21,  61,  98,  107,  163,  219 
and  220. 


8.  A cognate  matter  which  may  need  attention  is  whether  an  inspector  is  empowered 
to  take  possession  of  books  and  documents.  The  question  did  not  arise  in  this  case 
because  the  companies  made  no  objection  to  the  removal  of  books,  etc.,  for  study. 
The  only  duty  under  section  167  (1)  however  is  to  “ produce  ” and  it  would  have  been 
highly  inconvenient  to  have  attended  at  the  companies’  offices  every  time  books  and 
documents  had  to  be  examined  and  compared. 

9.  Having  formed  a view  as  to  the  Secretary’s  reliability  I thought  it  essential  before 
examining  him  on  oath  to  check  numerous  statements  by  reference  to  persons  outside 
the  company.  I then  had  to  consider  whether  I was  empowered  to  do  so.  The  Act 
gives  no  indication  of  an  inspector’s  duty  beyond  requiring  him  to  “ investigate  *\  Is 
he,  for  example,  confined  to  documentary  evidence  and  information  from  within  the 
company?  However,  as  procedure  is  provided  in  section  167  (4)  for  the  examination 
of  persons  other  than  officers  and  agents  of  the  company,  it  seems  to  be  contemplated 
that  he  can  seek  unsworn  information  from  such  other  persons  and  I felt  entitled  to 
take  this  course.  But  some  specific  authority  so  to  do  may  be  thought  desirable; 
had  I been  confined  to  such  information  as  this  reluctant  company  was  disposed  to 
give,  the  investigation  would  have  been  stultified.  A great  deal  of  correspondence 
ensued  (Report,  paragraph  7).  This  searching  out  of  information  and  evidence  is 
work  in  the  nature  of  that  undertaken  in  other  contexts  by  a solicitor  or  the  police, 
but  as  the  investigation  demanded  it,  it  seemed  to  me  right  that  it  should  be  done.  It 
yielded  satisfactory  results  (see  especially  Report,  paragraphs  45  and  221.  The  search 
in  the  records  of  the  Companies  Court  referred  to  in  paragraph  44  was  made  for  me 
by  the  solicitor’s  department  of  the  Board  of  Trade). 

10.  The  next  phase  was  the  examination  of  the  Secretary,  and  this  took  place  on 
the  14th  and  19th  October,  1959.  His  evidence  necessitated  further  investigating 
which  was  virtually  completed  by  mid-March,  1960.  I examined  the  Secretary  further 
on  3rd  February,  1960,  largely  to  afford  him  the  opportunity  of  answering  allegations 
of  which  I had  a prima  facie  case  against  him.  Many  requested  documents  had  been 
promised  but  were  never  forthcoming  (e.g.,  see  Report,  paragraphs  57, 64  and  107),  but  in 
view  of  the  time  consumed  in  the  investigation  I thought  it  better  not  to  make  use  of 
section  167  (3)  to  endeavour  to  secure  them.  One  item  I did  wait  for;  this  was  an 
account  of  interest  payments  on  certain  debentures,  which  it  was  impossible  to 
ascertain  from  the  accounts.  The  information  given  in  the  Report,  paragraphs  249- 
251,  was  requested  in  August,  1959,  was  frequently  promised  by  the  Secretary,  and 
was  furnished  ultimately  by  the  auditors  on  5th  April,  1960. 

11.  Thereafter  the  Report  was  completed.  One  matter  arose  which  was  outside 
the  ambit  of  my  authority:  see  Report,  paragraphs  273  and  274.  Had  time  not  been  so 
pressing  I should  have  considered  suggesting  to  the  Board  of  Trade  that  they  order  an 
investigation  of  Peterscrest  under  section  165  (b)  (i)  of  the  Act  on  the  footing  that 
debenture  holders  are  creditors,  and  it  is,  I think,  worth  considering  whether  the 
Board  should  also  have  power  to  order  an  investigation  if  one  is  recommended  by  an 
inspector  in  the  case  of  a company  allied  to  although  not  a subsidiary  of  the  investigated 
company. 
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• j-2’  } comment  on  the  time  taken  in  this  investigation.  Some  reasons  are 

indicated  in  paragraphs  7 and  284  of  the  Report,  and  in  paragraph  9 above.  A 
contributory  reason  lay  in  the  appointment  of  one  and  not  two  inspectors;  had  anyone 
appreciated  at  the  outset.the  extent  of  the  matters  which  were  to  emerge  on  this  general 
investigation  I think  it  likely  that  the  course  might  have  been  adopted  of  appointing 
\V™d  Accountant  as  co-inspector.  This  investigation  would  have  unquestion- 
ably been  speedier  had  there  been  two  inspectors  to  share  the  work  and  had  the  office 
organisation  of  a Chartered  Accountant’s  firm  been  available  to  deal  with  the  mass  of 
documentation  and  correspondence  involved. 

13.  After  publication  of  the  Report  I was  asked  by  the  solicitors  for  the  plaintiffs 
m action  pending  between  the  old  and  new  owners  and  officers  of  the  company  to 
make  an  affidavit  as  to  alterations  in  a minute  book  (see  Report,  paragraph  60)  for  the 
purposes  of  an  interlocutory  application.  This  matter  lay  exclusively  within  my 
Knowledge  and  I took  the  view  that  in  the  circumstances  I ought  to  assist  the  Court  in 
ms  regard,  but  that  to  do  so  by  the  voluntary  act  of  making  an  affidavit  at  the  request 
ot  one  party  was  capable  of  being  construed  as  a departure  from  the  impartiality 
essential  to  such  a quasi-judicial  function.  The  Solicitor  to  the  Board  of  Trade  agreed, 
and  1 declined  to  make  the  affidavit:  see  letter  annexed  as  Annex  2 hereto.  It  is  to  be 
observed  that  section  171  of  the  Act  makes  a Report  admissible  as  evidence  of  opinion; 
1 j 1S-  f°r  consideration  whether  it  would  be  advantageous  to  make  also 

admissible  as  prima  facie  evidence  of  fact. 


14.  In  conclusion  I would  draw  attention  to  the  striking  difference  between  this 
species  of  investigation  and  other  investigations  and  inquiries  of  which  I have  had 
experience.  In  the  latter  a line  is  drawn  between  the  administrative  function  of 
searching  out  and  presenting  evidence,  and  the  quasi-judicial  function  of  assessing 
evidence  and  reaching  conclusions;  and  the  two  functions  are  discharged  by  different 
persons  or  groups  of  persons  qualified  by  their  skill  in  the  one  function  or  the  other, 
m a company  investigation  of  this  sort  one  man  has  to  combine  the  work  of  accountant 
detective,  solicitor  and  adjudicator.  Which  is  the  better  course  in  the  case  of  company 
inquiries  may  be  a matter  for  debate.  For  my  part  I found  the  task  fascinating,  but 
1 could  not  have  discharged  it  without  the  advice  and  assistance  of  Mr.  Deacon  on 
accountancy  matters.  The  important  question  in  my  view,  on  comparing  the  two 
procedures,  is  whether  the  individual  who  acts  as  a species  of  financial  detective  is 
well  qualified  to  form  an  impartial  view  of  the  interpretation  to  be  put  upon  the 
evidence.  This  is  obviously  a question  which  I am  disqualified  from  attempting  to 


3,  Paper  Buildings, 
Temple,  E.C.4. 


(i Signed)  E.  S.  Fay. 


22 nd  December,  1960. 


ANNEX  1 


Dear  Sir, 


9th  July,  1959 


I have  your  letter  of  8th  July  last.  I am  disturbed  to  read  in  your  last  paragraph 
that  two  documents  of  du  Cane  Court  Ltd.  for  which  I asked  have  been  recently 
destroyed.  I take  a serious  view  of  the  destruction,  during  an  investigation,  of  any 
documents  of  a company  under  investigation.  'Moreover  these  particular  documents 
were  inspected  some  time  ago  by  Mr.  Deacon  on  my  behalf  and  are  clearly  of  material 
importance  to  my  investigation. 

In  the  circumstances  I draw  your  attention  to  the  provisions  of  section  167  of  the 
Companies  Act,  1948.  I require  you  to  ensure  that  no  further  documents  of  General 
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London  & Urban  Properties  Ltd.,  du  Cane  Court  Ltd.,  or  Grove  Estates  (Twickenham) 
Ltd.  are  destroyed,  and  give  you  notice  that  any  further  failure  to  produce  will  be 
followed  by  the  action  referred  to  in  sub-section  (3)  of  section  167.  This  is  without 
prejudice  to  any  action  that  may  be  taken  in  the  present  instance,  or  under  other 
provisions  of  the  Act  in  any  instance. 

Yours  faithfully, 

E.  S.  Fay, 
Inspector. 

W.  Livingston,  Esq., 

Secretary, 

du  Cane  Court  Ltd., 

1,  Manchester  Square, 

London,  W.l. 


ANNEX  2 

21th  June , 1960 

Messrs.  Paisner  & Co., 

44,  Bedford  Square, 

London,  W.C.l. 

Dear  Sirs, 

General  London  & Urban  Properties  Ltd. 

Further  to  my  letter  of  17th  June  last,  I have  given  consideration  to  the  request 
contained  in  your  letter  of  16th  June,  and  have  also  taken  advice  thereon. 

I have  reached  the  conclusion  that  it  would  be  wrong  for  an  Inspector  to  give 
voluntary  evidence  in  respect  of  matters  which  he  has  ascertained  in  the  exercise  of 
the  powers  conferred  upon  him  by  the  Companies  Act. 

Therefore,  I regret  that  I am  unable  to  furnish  the  affidavit  which  you  require.  It 
is  right,  however,  to  add  that  if  the  matter  arose  in  circumstances  where  a subpoena 
could  be  served,  different  considerations  would  apply. 

Yours  faithfully, 

E.  S.  Fay. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 

Company  Law  Committee 

TWELFTH  DAY 


Friday,  20th  January,  1961 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 
Mr.  E.  A.  Bingen 
Mr.  L.  Brown,  F.I.A. 

Professor  L.  C.  B.  Gower,  M.B.E. 
Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 


Mr.  J.  A.  Lumsden 

Mr.  K.  W.  Mackinnon,  Q.C.,  T.D., 
M.B.E. 

Mr.  C.  H.  Scott 
Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  0 Secretary ) 

Mr.  J.  A.  E.  Davies  {Assistant  Secretary ) ( Questions  4253  to 
4420  only) 


Mr.  J.  E.  Harris,  Mr.  J.  H.  Hills,  Mr.  P.  Phillips,  Mr.  N.  R.  Tribble  and 
Mr.  J.  R.  Sparey  called  and  examined 


4053.  Chairman:  Gentlemen,  we  are 

grateful  to  you  for  your  memorandum 
and  also  for  coming  here  to  help  us  today. 
Mr.  Harris,  you  are  President  of  the 
Association  of  Certified  and  Corporate 
Accountants;  Mr.  Hills,  you  are  a member 
of  the  Council  of  the  Association  and  of 
the  Parliamentary  Law  Committee;  Mr. 
Phillips  and  Mr.  Tribble  are  members  of 
the  Association,  and  also  we  have  with 
us  Mr.  Sparey,  the  Assistant  Secretary 
of  the  Association? Mr.  Harris:  Yes. 

4054.  You  have  prepared  a very  careful 
and  detailed  memorandum  and  X do  not 
propose  to  take  you  through  the  whole 
of  it  in  detail  but  to  raise  points  on  which, 
it  seems  to  me,  further  discussion  might 
be  useful.  The  first  point  I would  like  to 
raise  with  you  concerns  the  minimum 
membership  of  private  companies.  You 
point  out  quite  rightly  that  the  present 
requirement  is  two  or  more  persons,  and 
that  has  been  in  many  cases  carried  out 
by  the  expedient  of  getting  a nominee  to 
be  the  other  signatory  of  the  memorandum 
in  addition  to  the  person  who  is  really 
behind  the  formation  of  the  company. 
That,  you  think,  is  a fiction,  and  you 


propose  that  one  could  have  a single 
member  only. Mr.  Hills:  That  is  so. 

4055.  A private  company  could  have  a 

single  member,  but  you  suggest  that  it 
should  be  compulsory  for  private  com- 
panies to  have  two  directors. Yes. 

4056.  And  you  suggest  certain  special 

arrangements  to  meet  the  case  of  the  death 
of  the  sole  shareholder. Yes. 

4057.  May  I ask  you  this;  why  should 
your  second  director  not  himself  be  a 

holder  of  any  shares  in  the  company  ? 

There  is  no  reason  why  he  should  not  be 
a holder.  But  in  the  event  of  the  death 
of  the  sole  member,  who  is  also  the  only 
director,  the  company  would  be  unable 
to  function;  and  therefore  we  have  pro- 
posed a minimum  of  two  directors — the 
second  director  may  or  may  not  be  a 
shareholder — so  that  the  business  may 
carry  on.  We  believe  there  are  two  angles 
of  criticism  to  the  rule  of  having  two 
members.  On  the  one  hand  one  has  the 
wholly-owned  subsidiary  which  is  thus 
compelled  to  have  a nominee  shareholder. 
The  other  angle  is  the  small  man  who 
wants  to  form  a private  company  and 
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when  he  does  so  he  is  told  “ You  must 
have  two  members,  but  of  course  the  other 
member  may  have  just  one  share  and  be 
your  nominee.*’.  That,  we  think,  is  a legal 
fiction  at  the  beginning  of  the  company 
which  is  not  a good  thing,  and  it  is  from 
that  point  of  view — that  in  reality  there 
is  only  one  shareholder  in  many  of  these 
companies— that  we  suggest  there  need 
only  be  one  shareholder.  If  the  company 
wishes  to  have  a second  director  who  is 
also  a shareholder,  we  should  see  no 
objection.  We  are  not  suggesting  that  a 
company  must  have  only  one  shareholder, 
but  that  there  need  be  only  one. 

4058.  I think  the  case  of  a wholly- 
owned  subsidiary  is  rather  a case  by  itself. 
I think  that  is  a case  where  it  might  be 
reasonable  to  have  only  one  member, 
namely,  the  holding  company.  That 
would  fit  in  with  the  central  idea  of  the 
wholly-owned  subsidiary’:  the  holding 

company  holds  all  the  shares. Yes. 

May  I add  this?  There  is  the  other  angle 
which  we  regard  as  being  equally  import- 
ant: the  man  who  has  formed  a company 
is  told  he  must  have  two  members,  but  it 
is  a legal  fiction  and  that  is  not  a good 
start. 

4059.  The  great  thing  is  to  have  some- 
body to  carry  on  on  the  death  of  the 
original  member.  If  you  start  with  two 
members  you  are  left  with  one  on  the 
death  of  the  other:  it  is  better  than 

nothing. Mr.  Harris : I think  we  also 

had  in  mind  the  very  large  number  of 
cases  where  people  already  trading  wish 
for  various  reasons  to  turn  themselves 
into  limited  companies.  There  the  legal 
fiction  is  at  its  greatest  and  a pure 
nominee  is  brought  in  as  a shareholder  to 
comply  with  the  existing  law  and  the 
person  concerned  has  no  useful  purpose 
as  a shareholder. 

4060.  The  thing  is  admittedly  artificial, 
but  do  you  not  fed  there  is  something 
repugnant  about  having  a corporation 

with  only  one  member? Mr.  Hills : 

Certainly,  we  have  been  brought  up  to 
believe  that  a company,  registered  or  not, 
should  consist  of  more  than  one  person. 
But  in  recent  years  we  have  had  the 
wholly -ow  ned  subsidiary  and  a large 
number  of  one-man  companies  being 
formed,  and  in  those  circumstances  we 


think  the  traditional  approach  should  be 
reviewed. 

4061.  The  kind  of  company  that  forms 
wholly-owned  subsidiaries  is  generally  a 
fairly  substantial  concern  which  will  keep 
its  books  and  records  in  order,  but  in  the 
case  of  the  small  man  trading  on  his  own 
account  do  you  not  think  it  is  going 
rather  far  to  enable  him  to  create  a 
separate  corporate  entity  consisting  only 
of  himself  and  to  say,  “ I am  the 
company  and  I am  trading  on  my  own 

account,  I can  do  whatever  I like  ” ? 

That  in  fact  is  what  he  does  now;  if  he 
gets  a nominee  as  a fellow-shareholder  he 
feels  no  sense  of  responsibility  towards 
that  man,  who  has  no  real  power ; and  I 
would  have  thought  to  overcome  the  legal 
fiction  would  have  been  a better  way  of 
dealing  with  it. 

4062.  If  I may  say  so,  I see  considerable 
attraction  in  your  suggestion  that  there 
should  be  two  directors.  The  attraction 
would  consist  largely  in  the  fact  that  you 
would  have  two  directors  who,  unlike 
nominee  shareholders,  are  under  certain 

statutory  obligations. Yes.  I think 

this  would  overcome  our  main  objection 
to  the  man  who  is  a small  trader  wishing 
to  turn  himself  into  a company  being  told, 
“ You  have  got  to  have  another  member 
but  he  need  only  hold  one  share  That 
is  a legal  fiction. 

4063.  While  we  are  on  this  subject, 
suggestions  have  been  made  on  the  other 
hand  that  two  members  might  be  made 
the  minimum,  both  for  a public  and  a 
private  company;  on  the  ground  that  it 
is  a very  common  practice  now  to  form 
your  company  as  a private  company  then 
convert  it  into  a public  one,  which  enables 
you  to  avoid  certain  of  the  formalities 
attendant  upon  the  formation  of  the 
company  as  a public  company  in  the  first 
instance.  Have  you  any  ideas  about  that  ? 
No,  Sir. 

4064.  That  exhausts  that  subject  so  far 
as  we  can  take  it  this  morning.  I think 
we  have  your  views  about  it.  Then  the 
next  matter  is  the  limitation  of  the 
company’s  objects  to  those  stated  in  the 
memorandum — in  other  words  the  ultra 
vires  rule.  I gather  from  your  memoran- 
dum that  you  see  no  reason  to  interfere 
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with  the  ultra  vires  rule;  you  would  keep 
it  in  force  as  it  is  at  present. Yes. 

4065.  Do  you  think  anything  could  be 
done  or  ought  to  be  done  to  meet  the 
case  of  unfortunate  persons  who  may  be 
caught  by  the  rule  in  some  otherwise 
perfectly  legitimate  transaction  with  the 

company  ? It  is  a terribly  difficult  and 

complicated  subject.  Our  general  view  is 
that  there  is  no  call  for  amendment  at  the 
moment.  We  do  appreciate,  of  course, 
that  some  people  may  be  caught  in  that 
way.  I think  I may  rightly  say  that  some 
of  our  members  express  the  view  that  the 
objects  of  a company  should  be  limited 
to  its  real  objects.  But  if  we  do  that  we 
come  up  against  the  fact  that  some 
foreign  countries  do  interpret  very  literally 
the  objects  of  a company.  Other  members 
take  the  view  that  a company  should  have 
all  the  powers  of  a natural  person.  But 
then  the  company  is  not  a natural  person. 
In  the  end  we  rather  take  the  view  that 
as  the  law  at  present  stands,  directors, 
members  and  persons  dealing  with  the 
company  are  on  guard  and  they  must 
look  and  check;  and  we  think  that  is  a 
very  proper  thing,  because  if  every  com- 
pany has  power  to  do  everything,  then  we 
would  seem  to  be  going  almost  full  circle 
to  the  South  Sea  Bubble  times — when  a 
company  was  formed  for  an  undertaking 
which  would  be  revealed  in  due  course — 
and  one  would  have  really  no  idea  of  what 
the  main  objects  of  a company  would  be. 
This  is  linked  with  our  answers  to  heading 
5 of  your  questionnaire  (Exercise  of  powers 
of  companies  by  directors  and  degree  of 
control  retained  by  shareholders). 

4066.  Those  two  matters  are  closely 

linked. Very  closely. 

4067.  I expect  you  will  remember  the 
form  of  memorandum  of  association  to 
be  found  in  one  of  the  Schedules  to  the 
Companies  Act.  The  objects  are  stated 
in  one  short  paragraph,  merely  providing 
for  the  operations  of  a shipping  company, 
with  no  additional  objects  beyond  those 
ancillary  to  the  main  objects,  and  that 
was  the  prescribed  form.  As  you  know 
memoranda  of  association  now  go  into 
many  pages,  most  of  which  are  the  objects 
clause,  covering  objects  of  every  kind. 
The  suggestion  is  now  made  that  these 
memoranda  have  become  so  wide  that 


one  might  just  as  well  do  for  the  companies 
what  they  would  like  to  do  and  say  they 
can  do  anything  they  like.- Yes. 

4068.  That,  I think,  is  the  way  the 

abolitionists  would  view  it. Yes;  but 

our  view  on  that  would  be  that  one  must 
not  give  the  company  too  many  powers  or 
members  of  the  company  will  not  know 
what  it  is  doing.  True,  many  companies 
have  now  so  much  power  that  one  cannot 
know  what  they  are  doing,  that  is  some- 
thing which  has  grown  up  and  may 
continue;  but  we  prefer  to  leave  the  thing 
as  it  is  at  the  moment,  whereby  everybody 
should  be  aware. 

4069.  But  are  they  in  an  ordinary 
transaction?  If  a company,  to  take  an 
example,  wants  to  buy  fuel,  the  coal 
merchant  never  inspects  the  memorandum 
before  supplying  it.  He  chances  his  arm 

every  time. 1 think  the  majority  view 

is  that  if  the  company  were  given  all  the 
powers  of  a natural  person — and  I must 
again  stress  we  think  it  is  not  a natural 
person — then  I think  that  leads  us  to  say 
that  our  recommendations  under  heading 
5 must  be  put  into  effect  because  otherwise 
the  company  could  do  almost  anything. 

4070.  All  would  depend  on  the  share- 

holders being  given  more  detailed  control 
over  the  directors  than  they  have  at 
present. Yes. 

4071.  To  return  to  the  way  I began 
this  question.  Would  you  be  in  favour 
of  any  special  provision  under  which  a 
third  party  dealing  with  the  company  in 
good  faith  should  be  protected  even 
though  the  transaction  afterwards  turned 

out  to  b $ ultra  vires' ? Yes,  but  there 

is  the  position  of  the  third  party  having 
knowledge  and  yet  going  through  with 
the  deal.  Subject  to  that  I think  we  do 
not  take  any  objections  to  that  at  all.  We 
have  no  desire  to  penalise  anybody  dealing 
in  good  faith  with  the  company. 

4072.  One  difficulty  is  that  the  memo- 

randum is  a public  document,  so  that  the 
third  party  I suppose  would  be  deemed  to 
have  notice  of  its  contents  whether  he  had 
actually  looked  at  it  or  not.  The  protec- 
tion for  third  parties  might  take  the  form 
of  a dispensing  power  given  to  the  Court 
where  it  was  thought  that  the  third  party 
was  acting  bona  fide. That  would  leave 
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the  responsibility  where  it  should  be— 
with  the  directors. 

4073.  At  all  events  your  view  is  that  the 

law  as  administered  at  present  is  from 
the  practical  point  of  view  reasonably 
satisfactory  and  you  feel  one  might  go 
further  and  fare  worse  ? Yes. 

4074.  Then  the  next  matter,  quite  a 

different  one,  concerns  shares  of  no  par 
value.  Y ou  are  in  favour  of  implementing 
the  recommendations  of  the  Gedge  Com- 
mittee, are  you  not  ? Yes. 

4075.  Have  you  any  views  to  express 
about  preference  shares  with  no  par 

value? We  did  give  consideration  to 

that  in  1953  and  submitted  evidence  to  the 
Gedge  Committee  and  the  Gedge  Com- 
mittee Report  does  in  fact  fall  in  line  with 
what  we  then  suggested.  Preference 
shares,  we  feel,  ought  to  have  a par  value. 
The  dividend  is  usually  expressed  as  being 
6 per  cent,  or  7 per  cent. — some  percentage 
of  a fixed  sum.  While  it  is  true  that  the 
repayment  value  of  preference  shares 
varies  nowadays,  and  will  vary  even  more 
in  view  of  the  clauses  now  being  put  in 
to  the  effect  that  preference  shares  will  be 
repaid  at  par  or  at  a premium  in  accord- 
ance with  the  Stock  Exchange  price  for 
the  previous  six  months,  nevertheless  it 
is  basically  a par  value  share  and  ought  to 
remain  so. 

4076.  A number  of  other  people  feel 

the  same  way  about  that. Y es ; I would 

think  that  is  the  general  view. 

4077.  The  whole  rights  of  preference 
shareholders  are  substantially  measured 

by  nominal  par  value  of  some  kind. 

Yes. 

4078.  That  leads  me  on  to  the  next 

point,  quite  a different  one.  It  concerns 
the  statutory  prohibition  of  partnerships 
with  more  than  20  members,  and  you  say 
in  your  memorandum  that  you  do  not 
wish  to  submit  any  recommendation  under 
this  heading. No,  my  Lord. 

4079.  Your  constituents  are  some  of 
the  people  who  might  be  concerned  under 
these  restrictions.  They  are  professional 
people  who  normally  practice  in  partner- 
ship and  whose  services  are  such  that  they 
have  to  be  performed  by  a real  person  and 
not  simply  by  a corporate  entity,  so  that 


this  is  a matter  which  concerns  the 
constituents  of  your  Association  and  I 
wondered  whether  you  had  any  view  you 

would  like  to  express  about  it. 1 would 

like  to  express  my  own  view  if  I may.  We 
do  see  the  difficulty  of  the  present  limita- 
tion on  professional  partnerships — 
accountants,  solicitors,  and  so  on — and 
the  need,  perhaps,  for  larger  partnerships. 
But  to  what  extent  are  we  to  take  this? 
If  every  type  of  partnership  may  have 
more  than  20  members  we  could  well  run 
into  difficulties.  Non-professional  part- 
nerships do  of  course  form  themselves 
into  limited  companies,  and  there  might 
then  be  some  difficulty  as  to  where  a 
profession  ends  and  where  trading  begins; 
and  all  in  all  we  thought  we  would  be 
making  a recommendation  only  for  the 
possible  benefit  of  some  of  our  own 
members  if  we  suggested  any  alteration. 
That  is  my  personal  view,  but  we  make  no 
recommendation. 

4080.  I think  it  is  true  to  say  in  some 
professions  the  growth  of  overheads  and 
wages  and  expenses  generally  are  tending 
to  cause  professional  people  to  go  into 
much  larger  partnerships  than  they  dreamt 

of  in  the  old  days. We  wonder  whether 

they  are  not  sometimes  too  large;  but  that 
is  for  the  partners  to  decide.  In  my 
opinion.  Sir,  it  is  better  as  it  is,  but  we 
have  no  really  strong  views. 

4081.  I appreciate  your  position.  Then 
there  is  heading  3,  classification  of  com- 
panies, and  you  have  a good  deal  to  say 
about  the  much  debated  exempt  private 
company.  Your  view  is  that  the  exempt 
private  company  should  be  discontinued 
in  its  present  form.  You  proceed  to 
suggest  provisions  that  might  be  substi- 
tuted, giving  to  certain  companies  some 
privileges  in  a modified  form.  As  I under- 
stand your  memorandum  you  make  it  a 
prerequisite  of  exemption  under  your  plan 
that  no  body  corporate  should  be  a 
member  of  the  company.  Is  that  right? 
Mr.  Harris:  Quite  right. 

4082.  Now  providing  your  candidates 
for  exemption  are  so  fhr  qualified,  then 
you  think  that  it  should  be  made  obliga- 
tory for  them  to  have  their  accounts 
audited  by  fully  qualified  auditors,  that 
is  to  say  by  auditors  with  qualifications 
approved  by  the  Board  of  Trade?— 
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Yes,  Sir.  It  may  be  necessary  to  give  you 
our  line  of  reasoning  in  this  particular 
matter.  I think  everybody  would  agree 
that  there  must  be  a distinction  between 
the  public  company  and  the  private 
company;  the  real  problem  is  whether 
there  should  be  some  further  category  as 
was  set  up  in  1948  and  which  is  known 
as  the  exempt  private  company.  It  is  the 
drawing  of  the  line,  the  distinction  between 
the  exempt  private  company  and  the  non- 
exempt private  company  which  of  course 
causes  the  main  problem.  As  you  already 
know.  Sir,  our  suggestion  is  that,  broadly 
stated,  the  category  hitherto  known  as  the 
exempt  private  company  should  be  abol- 
ished but  that  private  companies  should 
be  exempted  from  the  necessity  to  file 
accounts  provided  they  comply  with  the 
recommendations  we  have  made.  The 
main  one,  as  you  have  already  pointed  out, 
is  of  course  that  no  body  corporate  should 
be  a member  of  the  company.  We  have 
extended  the  scope  of  exempted  companies 
in  our  recommendation  compared  with 
the  present  provisions  defining  the  exempt 
private  company.  As  we  have  stated  in 
our  memorandum  we  found  those  pro- 
visions have  often  been  unworkable  and 
have  caused  great  difficulty  so  far  as  the 
directors  of  the  company  are  concerned; 
they  have  never  really  been  sure  whether 
or  not  they  were  entitled  to  claim  exempt 
status.  So  we  thought,  looking  at  it  in 
the  broad  way,  we  should  make  a clean- 
cut  provision  to  clear  up  the  difficulties 
there  have  been  in  the  last  12  years. 

4083.  We  ought  to  clear  up  what  sort 

of  creation  it  would  be,  your  new  exempt 
company.  First  it  will  be  distinguished 
by  having  no  corporation  in  its  member- 
ship, it  consists  wholly  of  individual 
members.  In  addition,  would  the  members 
have  to  be  limited  as  in  the  old  non- 
exempt private  company? Y es,  indeed. 

4084.  And  they  would  not  be  allowed 
to  make  any  offer  of  the  shares  to  the 
public,  and  they  would  have  to  restrict 

the  right  of  transferring  their  shares? 

Yes. 

4085.  Those  are  the  old  requirements 
as  far  as  I can  remember  them.  I think 
you  have  said  that  you  would  also  add  a 
limit  on  the  number  of  debenture  holders  ? 
Yes.  Our  proposed  new  category  is 


similar  in  all  respects  to  the  present  non- 
exempt private  company,  except  from  the 
point  of  view  of  filing  accounts,  and 
except  for  the  provision  we  would  suggest 
that  the  number  of  debenture-holders 
should  be  limited  and  the  company  should 
be  debarred  from  inviting  loans  or 
deposits  from  the  public. 

4086.  What  about  directors’  loans? 

1 think  it  would  be  better  to  prohibit 

them.  I think  the  merit  of  simplicity  is 
so  great  that,  although  one  can  argue  a 
case  against  that  point  of  view  in  that  if 
one  is  envisaging  a small  family  business 
and  therefore  giving  it  the  right  to  exempt 
itself  from  the  need  to  file  accounts,  you 
can  argue  that  the  directors  ought  to  be 
able  to  make  loans  to  themselves,  pro- 
vided those  loans  are  disclosed  in  the 
balance  sheet;  nevertheless  I think  there 
comes  a point  where  you  have  to  limit  the 
exemptions  and  our  view  was  in  general 
to  simplify  matters  as  much  as  possible. 

4087.  So  your  new  form  of  exempt 
company  would  enjoy  the  exemption  from 
filing  of  accounts,  and  they  would  also 
enjoy  the  rather  minor  privileges  of  the 
non-exempt  private  company,  in  particu- 
lar not  having  to  file  a statement  in  lieu  of 
prospectus;  the  latter  are  in  a sense 
formal  and  not  half  as  important  as  the 

one  about  filing  accounts? 1 agree. 

Sir. 

4088.  You  say  you  would  make  a clean 
cut,  and  that  you  would  do  primarily  by 
excluding  corporate  members;  but  can 
you  really  get  out  of  the  difficulty  as  easily 
as  that?  I do  not  know  if  you  have  a 
copy  of  the  Act  before  you.  Could  you 
look  at  the  Seventh  Schedule,  paragraph  1 : 

“ The  basic  conditions  as  to  the  shares 
or  debentures  of  the  company  whose 
exemption  is  in  question  are:  (a)  that  no 
body  corporate  is  the  holder  of  any  of 
the  shares  or  debentures;  and  ( b ) that  no 
person  other  than  the  holder  has  any 
interest  in  any  of  the  shares  or  deben- 
tures.”. 

Could  you  avoid  adopting  ( b ) or  something 

very  like  (/>)? 1 think  we  could,  Sir. 

I can  imagine  the  case  where  a limited 
company  forms  another,  appoints  nomi- 
nees as  members  and  then  finances  it  by 
way  of  debentures.  I imagine  that  is  the 
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type  of  case  you  have  in  mind  which 
would  not  be  caught  on  the  recommenda- 
tions as  vi ’Q  set  them  out.  But  I think  you 
would  have  to  go  behind  that  type  of  case 
and  say  what  is  the  object  of  the  law  as  it 
now  stands;  what  object  do  we  want  to 
see  achieved?  Surely  it  is  that  public 
companies  should  be  forced  to  disclose 
their  accounts,  and  that  the  main  reason 
for  giving  exemption  to  the  exempt 
private  company  was  to  enable  the  small 
family  business  to  enjoy  protection,  and 
to  stop  larger  companies  from  using 
smaller  companies  set  up  as  private  com- 
panies as  a device  in  order  to  avoid  dis- 
closing a part  of  their  trading  transactions. 

If  we  accept  that  line  of  thought,  then 
assuming  a company  set  up  another 
company  and  appointed  nominees  as 
members,  financed  it  and  controlled  it  by 
way  of  debentures  for  example,  then  I 
submit,  Sir,  it  would  still  be  required, 
under  the  provisions  of  the  1948  Act  as  it 
already  stands,  to  disclose  the  transactions 
and  profits  of  the  whole  group. 

4089.  What  I am  getting  at  is  this.  You 
have  got  the  basic  provision  that  no  body 
corporate  is  to  be  the  holder  of  any  shares 
or  debentures.  It  was  found  necessary  in 
the  Act  of  1948  to  graft  on  that  proposi- 
tion a large  number  of  sections.  In  fact 
I think  the  length  of  the  Seventh  Schedule 
is  very  largely  accounted  for  by  an  attempt 
to  deal  with  the  problem  of  savings  and 
exceptions.  The  circumstances  in  which 
a body  corporate  might  be  the  holder  of 
any  of  the  shares  varies  enormously.  Y ou 
might  have  an  executor  trustee  company 
holding  for  a deceased  member,  to  take 
one  example,  and  you  might  have  family 
settlements  of  all  kinds  where  it  would  be 
unreasonable  to  disqualify  the  company 
merely  because  some  part  of  their  shares 
was  in  the  names  of  trustees  of  settle- 
ments or  executors. We  do  accept  the 

difficulties  that  would  be  caused  in  some 
circumstances  by  a change  in  the  regula- 
tions, but  I must  return  to  the  basic 
thought  from  which  we  work  and  that 
was,  having  experienced  the  1948  Act,  we 
have  found  the  difficulties  to  which  we 
have  referred  in  our  memorandum,  and 
we  have  found  that  it  was  unworkable  in 
some  cases.  Whilst  admitting  that  difficul- 
ties would  flow  from  a simple  line  of 
approach,  nevertheless  on  balance  we 
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thought  it  would  be  preferable.  We  are 
widening  the  area  of  exemption  in  many 
ways. 

4090.  I should  have  thought  you  were 
restricting  it.  You  are  doing  away  with 
the  exceptions  in  the  Seventh  Schedule 
which  the  1948  Act  thought  it  necessary 

to  provide. On  the  other  hand  where 

certain  shares  are  held  in  trust  which 
would  be  caught  if  it  was  thought  the 
owners  would  not  have  the  beneficial 
interest,  that  would  be  swept  away  under 
our  proposals;  so  it  would  be  wider  to 
that  extent. 

4091.  Professor  Gower:  When  you  say 
that  no  body  corporate  shall  be  the  holder, 
do  you  mean  holder  or  beneficial  owner? 
We  mean  holder. 

4092.  Mr.  Brown : Any  body  corporate 
can  hold  shares  simply  by  the  process  of 
putting  them  in  the  name  of  a nominee. 

We  felt  that  would  not  give  rise  to 

the  disadvantage  or  abuse  which  at  first 
sight  might  appear. 

4093.  Mr.  Mackinnon:  I would  like  to 

ask  about  the  position  of  a company 
which  was  the  sole  holder  of  shares  in  the 
exempt  company,  whether  it  is  on  the 
register  or  whether  it  holds  them  through 
a nominee.  I can  understand  your  case 
that  if  the  exempt  company  were  a sub- 
sidiary then  its  results  would  have  to  be 
included  in  the  group  accounts  of  its 
holding  company.  But  I do  not  see  why 
you  distinguish  the  case  where  the  holding 
company  is  on  the  register  from  the  case 
where  it  holds  the  shares  through  a 
nominee.  That  is  the  point  that  puzzles 
me. 1 do  not  think  the  holding  com- 

pany would  be  affected  only  if  it  were  on 
the  register.  If  one  looks  at  the  provisions 
relating  to  the  preparation  of  accounts, 
then  in  my  view  the  holding  of  more  than 
50  per  cent,  of  the  shares  of  the  company, 
even  though  they  were  in  the  name  of  a 
nominee,  would  in  itself  give  rise  to  the 
need  for  the  parent  company  to  include 
the  results  of  the  subsidiary  in  the  group 
accounts. 

4094.  What  about  a holding  of  49  per 

cent? Then  it  would  not  be  a sub- 

sidiary company  at  the  moment. 

4095.  But  if  the  parent  company  was 
registered  as  the  holder,  the  accounts  of 
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the  associated  company  would  have  to  be 

published,  under  your  proposals  ? V es ; 

you  would  have  that  position. 

4096.  On  the  other  hand  if  the  parent 
company  held  the  49  per  cent,  through 
nominees,  the  associated  company  would 

be  exempt  from  filing  accounts  ? That 

is  a disadvantage  we  had  in  mind,  but 
immediately  one  tries  to  cover  that  sort 
of  point  one  returns  to  the  principles 
adopted  by  the  Cohen  Committee  in  their 
recommendation  of  trying  to  cover  all 
sorts  of  other  points. 

4097.  I follow  your  explanation. 

Mr.  Hills : We  do  not  suggest  we  have  got 
the  perfect  answer. 

4098.  Chairman : You  take  the  rather 
arbitrary  and,  if  I may  say  so  without 
offence,  brutal  method  of  approach  and 
you  say  exemption  must  be  by  means  of 
registered  holding  and  you  will  not  go 
behind  the  register;  that  may  produce 
anomalies  in  some  cases  but  that  has  got 
to  be  accepted,  because  if  you  attempt 
to  get  perfection  you  run  into  the  enorm- 
ously complicated  provisions  such  as 
those  in  the  Seventh  Schedule  to  the  1948 

Act.  Is  that  it? Mr.  Harris’.  The 

more  you  try  to  go  behind  the  register 
the  greater  the  onus  you  are  placing  on 
the  board  in  deciding  whether  or  not  they 
have  exemption.  In  many  cases  we 
believe  they  are  not  in  a position  to  know, 
they  are  not  in  a position  to  certify  with 
honesty  and  complete  confidence  that 
they  are  entitled  to  the  exemption. 

4099.  Mr.  Brown:  All  these  difficult 
questions  you  have  touched  upon  would 
not  arise  if  all  private  companies  had  to 
file  accounts.  Can  you  tell  me  why  it  is 
considered  unfair  to  oblige  companies  to 
file  accounts  ? I know  you  talk  about  the 
privilege  of  privacy  for  the  small  business. 
The  fact  is  that  he  is  getting  the  benefit  of 
limited  liability  now,  under  some  obliga- 
tions which  of  course  are  attached,  without 

the  need  to  file  accounts. Yes.  I 

imagine  you  have  already  heard  some 
reasons,  but  there  is  one  which  possibly 
you  have  not  heard.  We  do  not  believe 
that  public  opinion  is  ready  for  it.  As  a 
professional  association  we  would  like  to 
see  all  accounts  published.  But  we  thought 
there  were  a sufficient  number  of  reasons 
which  at  least  gave  some  weight  to  the 
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generally  expressed  view  that  the  small 
private  company  ought  to  be  able  to  enjoy 
some  protection  against  the  large  corpora- 
tion, to  offset  the  fact  that  a large  company 
is  able  to  make  better  use  of  information 
and  therefore  the  information  about  the 
small  one  would  be  much  more  helpful 
to  the  large  one  than  would  be  the 
information  about  the  large  one  to  the 
small.  There  is  the  position.  We  felt  on 
balance  we  would  like  to  go  the  whole  way 
and  suggest  complete  disclosure,  but  we 
do  not  feel  the  business  world  in  general 
is  ready  for  it  at  this  stage. 

4100.  Mr.  Bingen:  But  eventually  that 

will  be  the  solution? In  another  20 

years  perhaps. 

4101.  Chairman:  What  would  you  say 

about  the  suggestion  that  by  the  expedient 
of  incorporating  with  unlimited  liability 
you  should  be  able  to  avoid  the  necessity 
for  filing  accounts? 1 could  not  ex- 

press a view  on  that  personally,  but  if 
that  were  provided,  surely  you  would 
have  to  deal  with  the  large  number  of 
limited  companies  which  are  already  in 
existence. 

4102.  Axe  they  not  getting  the  best  of 

both  worlds  if  they  are  getting  limited 
liability  and  exemption  from  filing 
accounts? Yes,  they  are  indeed. 

4103.  Professor  Gower:  If  you  made  it 
easy  for  a private  limited  company  to 
convert  into  an  unlimited  one  there  would 
be  no  hardship  on  existing  companies, 
they  could  either  decide  to  file  accounts 
or  convert  to  unlimited  companies;  they 

would  have  the  choice? 1 should  not 

think  there  would  be  any  hardship.  I 
must  confess  I have  not  given  that 
suggestion  careful  consideration  and  I am 
extremely  wary  about  expressing  a view 
because  of  the  possible  ramifications  in 
other  ways. 

4104.  Mr.  Lawson:  If  you  accept  the 
view  that  the  conditions  as  regards  filing 
accounts  of  private  companies  should 
remain  as  at  present,  do  you  not  think  as 
a minimum  certain  additional  information 
could  be  filed.  For  example,  you  can  have 
the  position  today  that  anybody  can 
register  a private  company  with  share 
capital  of  £x.  For  all  anyone  knows  that 
may  well  be  lost,  or  it  may  have  all  been 
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advanced,  or  something  of  that  kind. 

What  would  be  your  view  about  that? 

It  is  difficult  to  decide  where  to  draw  a 
line.  As  I said  previously  we  would  like 
even  at  this  stage  to  have  gone  the  full 
distance,  but  if  one  draws  the  line  the 
question  is  where  to  draw  it.  You  have 
in  mind  the  possibility  of  filing  just  the 
balance  sheet? 

4105.  I do  not  know;  I was  putting  it 

rather  lower  than  you  were.  I was  merely 
suggesting  you  might  file  the  total  of  the 
reserves  including  the  balance  on  profit 
and  loss  account,  or  the  total  of  any 
deficiency,  and  perhaps  a statement  of  net 
tangible  assets;  in  addition  one  could 
adopt  your  own  suggestion  about  pro- 
hibiting advances  to  directors. 1 won- 

der if  that  would  achieve  any  particularly 
useful  purpose.  I am  thinking  of  a 
potential  creditor  who  has  been  approach- 
ed to  put  money  in  the  business  in  some 
way  or  other.  There  is  the  question  of  the 
reserves  and  there  is  the  question  also  of 
defining  those  reserves  very  carefully,  and 
he  would  want  to  have  capital  reserves 
broken  down  in  order  to  see,  for  instance, 
if  the  capital  reserve  is  the  result  of  fixed 
assets  which  were  bought  in  1938  being 
sold  in  1958,  or  whether  it  is  the  result  of 
a revaluation  of  assets.  This  is  a problem 
which  I think  you  would  get  into.  I am 
not  sure  one  would  gain  much  from  the 
limited  amount  of  information  which  you 
have  suggested. 

4106.  I see  your  point.  The  question 

is  where  to  draw  the  line  in  detail. As 

an  association,  if  I may  put  the  position 
generally,  we  would  naturally  support  any 
recommendation  which  gave  the  people 
who  wished  to  examine  the  accounts  more 
information  than  they  have  at  present. 
The  difficulty  is  to  say  where  to  draw  the 
line. 

Mr.  Phillips : It  might  be  useful  to 
require  exempt  companies  to  file  a state- 
ment in  their  annual  returns  that  in  the 
opinion  of  the  directors  the  company  was 
solvent.  If,  after  that,  the  company  went 
into  liquidation  the  directors  would  have 
to  justify  their  statement  in  the  annual 
return  that  the  company  was  solvent.  As 
Mr.  Harris  has  pointed  out,  so  much 
depends  on  how  a balance  sheet  is  valued; 
there  may  be  a debit  on  profit  and  loss 
account. 


4107.  Mr.  Althaus : With  regard  to  an 
approach  for  finance  by  a company, 
would  a prospective  lender  not  expect  to 
receive  from  the  company  greater  detail 
of  their  position  than  he  would  get  from 

what  is  filed  ? Mr.  Harris : Yes,  I agree. 

I was  thinking  principally  of  creditors 
in  the  ordinary  course  of  business. 

4108.  Chairman:  Would  you  agree  that 

the  more  one  waters  down  the  content  of 
these  exemptions  the  more  disproportion- 
ate are  the  extraordinarily  complicated 
provisions  in  the  Seventh  Schedule  which 
concern  the  right  to  exemption. Yes. 

4109.  After  the  long  process  of  un- 
wrapping the  parcel  and  getting  over 
various  hurdles  you  come  to  some  very 
qualified  and  dubious  exemption:  is  this 
not  on  the  whole  undesirable  from  the 

point  of  view  of  legislation  ? In  essence 

I quite  agree;  but  we  have  drawn  the  line 
as  we  have  suggested  because  we  thought 
there  was  a balance  of  advantage  in 
favour  of  it  at  the  present  time. 

4110.  Unless  the  company  has  been 

given  something  worth  having  at  the  end 
of  it  all,  it  can  hardly  be  right  to  burden 
the  statute  with  what  it  has  got  to  do  to 
qualify  for  this  thing. Y es. 

4111.  One  last  question  on  this  subject, 
which  has,  I think,  provoked  more  dis- 
cussion than  anything  else  so  far  in  this 
Committee:  would  you  expect  the  category 
of  exempt  private  company  under  the  1948 
Act  to  be  the  exception  rather  than  the 

rule  among  private  companies? 1 

should  say  the  majority  of  private  com- 
panies are  exempted. 

4112.  It  does  not  surprise  you  that  80 

per  cent,  of  all  private  companies  on  the 
register  are  qualified  as  exempt  private 
companies? No. 

4113.  You  would  expect  it  to  be  the 

majority? Yes. 

4114.  The  next  question  is  under  the 
Committee’s  heading  5 (Exercise  of  powers 
of  companies  by  directors  and  degree  of 
control  retained  by  shareholders).  As  to 
fundamental  changes  in  the  activities  of 
the  company,  you  express  the  view  that 
there  should  be  no  introduction  of  funda- 
mental changes  without  the  approval  of 
members;  and  that  a new  section  should 
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be  introduced  requiring  that  the  funda- 
mental activities  of  a company  be  stated 
in  the  annual  report  of  the  directors  and 
that  no  material  change  should  take  place 
in  these  activities  without  the  approval  of 
the  majority  of  members  in  general 
meeting.  Do  you  think  it  would  really 
be  practicable  in  the  case  of  some  of  the 
larger  companies,  in  view  of  their  mani- 
fold diversification,  to  give  an  exhaustive 
statement  of  the  fundamental  activities  of 

the  company  in  their  annual  report? 

Mr.  Hills : Yes,  my  Lord. 

4115.  Some  of  these  very  big  corpora- 
tions must  have  dozens  of  activities  and 
it  would  be  very  difficult  to  say  which  was 
a fundamental  one  for  the  purposes  of  the 

return,  would  it  not  ? 1 would  not  have 

thought  so.  Surely  the  directors  are  aware 
of  what  really  forms  the  fundamental  basis 
of  the  income  of  their  company?  Of 
course  there  are  companies  with  very 
varied  activities,  and  we  might  reach  the 
stage  where  every  company  makes  every- 
thing. 

4116.  Would  you  make  this  statement 
in  the  annual  report  subject  to  the  pro- 
vision of  section  157  (2)  which  says  in 
effect  that  the  directors  are  not  bound  to 
disclose  if  in  their  opinion  it  would  be 

harmful  to  the  company? We  would 

not;  our  feeling  is  that  section  157  has 
been  ignored  because  of  that  proviso. 

4117.  Whether  it  is  desirable  from  the 
point  of  view  of  the  company  or  not  you 
think  it  should  be  a duty  on  the  directors 
to  include  a statement  of  all  the  funda- 
mental activities  of  the  company  in  the 

annual  report? It  is  rather  difficult, 

but  that  is  our  stand. 

4118.  At  all  events  this  is  a constructive 

suggestion  which  we  have  not  seen  before 
and  no  doubt  in  due  course  we  will 
consider  it.  But  that  is  the  kind  of 
difficulty  which  arises. We  do  appre- 

ciate that. 

4119.  Then  there  is  the  question  of  what 

is  a material  change. 1 would  have 

thought  from  the  number  of  times  the 
word  appears  in  the  1948  Act,  and  I 
believe  in  the  previous  Acts,  that  it  has 
stood  the  test  of  time.  It  was  ruled  some 
years  ago  that  a material  contract  is  one 
which  upon  reasonable  contruction  would 


assist  a person  in  determining  whether  he 
would  become  a shareholder  in  the  com- 
pany or  one  which  would  be  calculated  to 
influence  a person  on  reading  a company’s 
prospectus  as  to  whether  or  not  he  would, 
apply  for  shares.  That  would  be  what  we 
want;  that  is  what  we  mean  by  material. 

4120.  You  would  treat  the  people  who 

were  shareholders  at  the  time  of  the  issue 
of  the  directors’  annual  report  in  respect 
of  any  year  as  if  they  were  new  people 
subscribing  for  shares  on  the  basis  of  those 
statements? Yes,  that  is  it. 

4121.  Mr.  Lumsden:  May  I ask  about 

the  case  of  an  industrial  holding  company. 
The  activities  of  such  a company  are 
presumably  to  acquire  shares  of  any  other 
company  carrying  on  any  kind  of  business. 
Such  a company  may  acquire  shares  in  a 
group  of  companies  with  an  entirely  diff- 
erent type  of  business  from  any  already 
in  the  group.  There  would  be  a difficulty 
there  in  deciding  whether  that  company 
had  in  fact  made  a fundamental  change  in 
activities  or  not. There  is  some  diffi- 

culty there.  On  the  other  hand  an 
investor  in  an  industrial  holding  company 
—one  which  sets  itself  out  to  take  an 
interest  in  any  type  of  industrial  under- 
taking— would  know  and  appreciate  that. 

4122.  Are  you  not  getting  very  near  to 
an  industrial  holding  company  in  the  case 
of  any  large  company  which  in  fact 
operates  as  a holding  company  for  a 

group? Yes,  Sir.  But  our  objections 

are  really  not  to  the  larger  companies  at 
all.  In  fact  one  would  maintain,  I think, 
that  many  of  the  activities  of  a large 
company  are  not  material  and  we  would 
not  call  them  so;  it  is  the  company  into 
which  shareholders  may  put  their  money 
on  the  understanding  that  it  was  making 
X and  later,  perhaps  overnight,  may  find 
that  it  is  making  Y. 

4123.  I see  what  you  are  getting  at,  but 

the  difficulty  is  to  define  it. Not  if  one 

uses  this  word  material  in  the  sense  I have 
just  suggested. 

4124.  Chairman : The  next  matter  under 
heading  5 is  disposal  of  undertaking  and 
assets  of  a company,  and  you  point  out 
in  your  memorandum,  paragraph  19,  that 
it  is  common  practice  for  companies  to 
include  in  their  objects  clause  power  to 
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sell  and  dispose  of  their  undertaking  or 
assets,  and  you  say  that  in  the  view  of  the 
Council  the  exercise  of  this  power  should 
be  subject  to  the  approval  of  the  general 
body  of  members,  except  where  the  com- 
pany has  a considerable  holding  in  the 
purchasing  company.  Would  you  include 
in  that  the  disposal  of  a substantial  part 
of  the  assets,  or  would  you  confine  it  to 
the  particular  case  of  the  disposal  of  the 

entire  assets  ? Again  we  use  this  word 

material  which  crops  up  so  often.  We  do 
say  in  our  recommendation  “ prohibited 
from  selling  or  disposing  of  the  whole  or 
a material  part  . . . We  have  again 
based  our  use  of  that  word  material  on  the 
definition  I have  already  given  to  you. 

4125.  I follow  you.  Whatever  the  word 

you  use,  substantial  or  fundamental  or 
material,  it  is  your  view  that  disposal  of 
that  sort  ought  to  have  the  sanction  of 
the  company  in  general  meeting? Yes. 

4126.  Subject  to  the  practical  difficul- 

ties of  definition  being  overcome  by  some 
such  formula  as  your  definition  of 
material  or  in  some  other  way? Yes. 

4127.  Mr.  Brown:  It  might  be  material 

if  it  related  to  50  per  cent,  or  more  of  the 
assets  of  the  company? Yes. 

4128.  Chairman:  You  would  have  to 
have  some  qualification  in  the  case  of  a 
company  which  had  one  large  property, 
say  a hotel,  and  they  were  in  the  habit  of 
selling  the  hotel  from  time  to  time  and 
buying  a new  one;  so  that  in  a sense  what 
they  were  doing  was  in  the  ordinary  course 
of  their  business  which  involved  disposing 

of  the  whole  of  the  assets. If  that  sort 

of  case  arose  then  the  board  could  say 
that  they  had  been  doing  this  sort  of 
business  for  several  years,  that  they  were 
not  doing  anything  different,  and  that  the 
shareholders  knew  that  and  had  no  right 
to  quarrel  with  it. 

4129.  Mr.  Watson : Would  the  result  of 

requiring  a general  meeting  be  that  all  the 
details  of  the  transaction  would  have  to 
be  set  out  and  three  weeks’  notice  given 
of  the  meeting? Yes. 

4130.  Is  it  not  possible  that  that  might 
conflict  with  putting  through  a satisfac- 
tory deal  because  the  full  blare  of 
publicity  would  be  directed  on  it  before 


it  had  been  concluded? It  may  be,  of 

course;  but  if  this  provision  is  brought  in 
then  every  person  attempting  to  buy  from 
the  company  would  know  that  this  blare 
of  publicity  must  come  before  they  could 
conclude  the  deal. 

4131.  You  do  not  feel  if  the  directors 
were  to  be  put  under  the  obligation  to 
report  immediately  after  having  done  a 
deal  of  this  kind  to  their  shareholders  and 
to  justify  it  that  that  might  meet  your 

point? 1 do  not  think  it  would,  Sir, 

because  you  say  they  have  to  justify  it. 
Supposing  they  do  not  justify  it,  what  can 
then  be  done  about  the  contract  ? 

4132.  Presumably  the  contract  would 
stand  but  the  directors  would  lose  the 

confidence  of  the  shareholders. But 

the  shareholders  might  have  lost  the  bulk 
of  their  assets. 

4133.  If  it  comes  to  selling  a material 
part  of  the  business  there  must  be  some 
consideration  and  the  directors  must  act 
with  due  responsibility  in  carrying  through 

a transaction  of  that  kind? Yes;  but 

there  was  a case  some  years  ago  where  the 
directors  sold  the  company’s  gilt-edged 
securities  and  bought  shares  in  worthless 
companies.  The  directors  were  not  very 
interested  in  saying  how  they  justified  it 
and  the  shareholders  lost  their  money. 

4134.  You  suggest  if  they  had  been 

compelled  to  call  a general  meeting  and 
to  say  that  they  proposed  to  do  this  in  the 
first  instance  they  might  have  been 
stopped? Yes. 

4135.  Chairman:  Then  the  next  point 
under  heading  5 deals  with  the  issue  of 
shares.  Your  recommendation  is  that  a 
new  section  be  introduced  requiring  the 
approval  of  a majority  of  the  members 
before  the  issue  of  shares,  or  securities 
with  conversion  rights,  or  the  giving  of 
options  to  non-members.  We  have  had 
a good  deal  of  discussion  on  that  topic, 
and.  one  suggestion  made  is  that  where  it 
is  proposed  to  issue  shares  for  cash  these 
shares  should  be  offered  in  the  first 
instance  to  the  existing  shareholders,  or 
the  existing  equity  shareholders,  pro  rata, 
unless  a decision  of  the  company  to  the 
contrary  is  obtained  in  general  meeting. 
Subject  to  an  appropriate  limitation  so  as 
to  exclude  minor  issues  of  shares  would 
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you  agree  with  that  as  a general  proposi- 
tion?  We  would,  my  Lord,  yes. 

4136.  The  next  point  is  when  there  is 
no  question  of  an  issue  for  cash  because 
the  shares  are  to  be  issued  for  a considera- 
tion other  than  cash — the  acquisition  of 
assets  of  some  kind — would  you  agree 
that  again  where  a substantial  amount  of 
shares,  say  20  per  cent,  of  the  existing 
issued  capital,  is  concerned,  it  would  be 
right  that  the  directors  should  go  to  the 

shareholders  for  approval? 1 would 

not  agree  with  that,  my  Lord;  but  before 
any  such  issue  is  made  and  not  merely 
issues  in  excess  of  20  per  cent.  One  can 
envisage  the  case  where  a member  already 
has  49  per  cent,  of  the  shares  and  if  he 
purchases  a small  part,  say  2 per  cent.,  he 
would  get  control. 

4137.  You  would  make  it  apply  to  any 

case  in  which  the  issue  of  shares  under 
consideration  could  alter  the  control  of 
the  company? Yes. 

4138.  So  that  would  vary  from  case  to 
case;  you  would  not  put  a figure  on  it 
because  it  would  depend  upon  the 

presently  existing  position? Yes;  that 

is  why  we  would  have  said  any  issue 
whether  cash  or  not.  We  do  realise  the 
difficulties  of  issues  for  other  than  cash. 
But  our  point  is  that  even  the  smallest 
issue  may  in  fact  alter  control. 

41 39.  Mr.  Scott : Might  that  not  impose 
a very  difficult  onus  on  the  directors,  if 
they  contemplated  issuing  shares  outside 
the  present  list  of  members,  say  on  the 
acquisition  of  a business.  They  would 
have  to  know  who  the  shareholders  of 
the  business  they  were  acquiring  were  and 
then  work  out  what  the  total  voting  control 
would  be  when  added  to  any  shares  they 
might  already  hold,  and  all  sorts  of 
complications  would  ensue.  And  I do 
not  quite  know  what  is  meant  by  saying 
the  control  of  the  company  would  change. 
Take  the  case  of  a public  company  with, 
say,  several  hundred  or  a thousand  share- 
holders. Would  you  have  to  aggregate 
all  the  people  who  together  could  control 
51  per  cent,  of  the  votes?  I can  see  the 
most  awful  difficulties  in  trying  to  apply 
that  in  practice  even  though  the  case  you 

have  illustrated  is  a simple  one. That 

is  why  in  our  general  preamble  we  have 
said  “may  result  in  a change  of  control 


of  the  company”,  but  in  our  actual 
recommendation  we  say  that  every  issue 
must  be  subject  to  the  sanction  of  the 
members;  and  while  we  do  appreciate  the 
difficulties  to  which  you  have  drawn 
attention  they  would  not  arise  if  our 
recommendation  were  carried  into  effect. 

4140.  That  would  apply  notwithstand- 
ing that  when  the  shares  were  originally 
created  by  the  company  that  was  done  on 
the  terms  that  the  shares  should  be  at  the 

disposal  of  the  directors. Yes,  I think 

whatever  authority  may  have  been  given 
many  years  ago. 

4141.  Or  many  months  ago? Or 

many  months  ago. 

4142.  Or  many  weeks  ago? 1 think 

it  would  not  be  beyond  that.  No  capital 
should  be  issued  unless  the  shareholders 
know  what  it  is  wanted  for.  And  while 
it  is  true  that  for  many  years  many 
companies  have  had  unissued  capital  I 
think  they  should  not  issue  such  capital 
unless  the  members  know  what  they  want 
to  use  it  for. 

4143.  Mr.  Brown : Is  it  a question  of 

the  time  involved  in  putting  it  to  the 
shareholders  ? Yes. 

4144.  It  could  probably  not  be  done 

in  a week? 1 agree. 

4145.  Mr.  Scott:  You  object  to  the 
present  system  whereby  the  directors  ask 
the  shareholders  to  create  more  shares  so 
that  the  directors  may  have  them  avail- 
able to  take  up  new  businesses  as  and 
when  suitable  opportunities  occur.  Fre- 
quently the  circular  to  the  shareholders 
says  that  the  directors  have  no  immediate 
intention  of  issuing  these  shares  but  they 
wish  to  have  them  available  to  accept 
opportunities  for  expansion  when  they 

occur.  You  think  that  is  wrong? 

I have  no  objection  to  that  because  I 
believe  in  some  cases  it  might  save  stamp 
duty  by  putting  the  capital  back  to  what 
it  was  before  reconstruction.  But  when 
the  actual  issue  is  made  that  is  the  time 
to  get  at  it. 

4146.  The  whole  point  in  putting  the 
resolution  in  the  form  in  which  it  is  done 
nowadays  is  that  the  directors  can  have 
it  available  to  make  a quick  deal  with 
somebody  without  having  to  go  back  to 
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their  shareholders  to  ask  them  to  sanction 

it.  You  would  object  to  that? 

I would  object  to  that,  yes. 

4147.  Chairman : The  next  point  con- 
cerns directors’  and  officers’  dealings  in 
their  own  companies’  shares.  The  point 
here  is,  I think,  first  that  you  think  the 
register  of  directors’  shareholdings  kept 
under  section  195  of  the  Act  should  be 
open  at  all  times,  like  the  register  of 
members,  and  that  the  right  to  inspect  it 
should  not  be  restricted  to  the  present 
period  beginning  14  days  before  the  annual 
general  meeting  of  the  company  and  ending 
three  days  after  its  conclusion.  A good 
many  people  have  expressed  that  view 
and  I think  we  can  pass  from  that. 
Your  next  point  is  that  section  195  should 
be  extended  so  as  to  include  a statement 
of  any  options  held  by  directors.  My 
view  up  to  the  moment  has  been  that 
options  are  already  covered  in  section  195. 
The  section  extends  to  shares  which  are 
held  in  trust  for  the  director  concerned  or 
over  which  he  has  any  right  to  become 
the  holder  whether  on  payment  or  not. 
Would  those  words  not  include  an 

option? My  answer  to  that  is  that  we 

think  in  all  probability  it  does,  but  we 
simply  want  to  make  it  clear.  When  one 
has  a put  option  on  a share,  for  example, 
I am  not  sure  that  it  is  covered. 

4148.  You  would  like  to  make  it  clear 
that  it  does  include  options  of  every  kind  ? 
Yes. 

4149.  Then  you  express  the  view,  as  a 
number  of  other  people  have,  that  on  the 
whole  you  consider  it  is  better  that 
corporate  bodies  should  not  be  directors. 
Would  you  make  an  exception  there  in 
the  case  of  the  wholly-owned  subsidiary? 
Would  you  allow  the  holding  company 
to  be  director  of  its  wholly-owned 

subsidiary? 1 can  see  no  objection  to 

it,  my  Lord,  with  the  exception  that  I do 
not  like  exceptions. 

4150.  You  would  prefer  a general  rule? 

Yes,  it  is  no  hardship  to  the  holding 

company.  I think  it  is  no  hardship  to 
the  holding  company  to  put  a nominee  or 
perhaps  two  nominee  directors  on  the 
board  of  its  wholly-owned  subsidiary,  and 
I think  that  would  be  preferable  to 
having  exceptions. 


4151.  You  make  no  recommendation 
on  heading  6 ( d ),  disclosure  of  directors’ 
interests.  You  do  not  think  any  amend- 
ment of  the  present  law  is  necessary.  We 
have  had  representations  made  by  various 
people  that  the  obligation  to  disclose 
interest  is  expressed  in  terms  which  are 
too  wide,  so  as  to  include  interest  of  a 
nature  which  could  not  possibly  influence 
the  director’s  judgment  or  put  him  in 
pocket  to  any  appreciable  extent — small 
holdings  in  large  companies  whose  shares 
are  quoted  on  the  Stock  Exchange,  that 
kind  of  thing.  It  might  be  an  onerous 
obligation  on  directors  if  it  is  pressed  to  the 
full  extent  if  he  had  to  make  disclosure 
of  interests  of  that  kind.  Do  you  think 
any  limitation  would  be  necessary  or 

desirable? 1 do  not  think  it  would  be 

desirable,  no;  because  once  one  starts  to 
narrow  this  disclosure  down  one  starts  to 
raise  problems.  Surely  it  is  no  great 
difficulty  for  a director  to  do  this.  If  one 
were  to  try  to  limit  the  obligation  how 
would  you  limit  it  to  allow  for  having 
interests  without  disclosure? 

4152.  Mr.  Mackinnon:  You  might  put 
the  word  material  here  in  the  section; 

would  that  not  cover  the  situation? 

And  who  is  to  decide  what  is  material? 

4153.  May  I refer  you  back  to  the 
meaning  of  the  word  material  which  you 

have  given  us? Who  decides  what  is 

material  in  the  present  case?  In  the  case 
we  dealt  with  before  it  would  be  up  to  the 
Court  to  decide  what  was  material. 
Here  we  are  at  the  board  meeting,  we  are 
considering  the  contract,  and  it  is  up  to 
the  director  who  has  interests  in  a com- 
pany then  surely  to  decide  whether  his 
interest  is  material  or  not,  not  an  inde- 
pendent Court.  The  other  directors  will 
never  know,  will  never  be  able  to  decide 
whether  it  is  material  or  not;  whereas  if 
the  directors  have  to  disclose  all  their 
interests,  then  the  board  decides  whether 
or  not  a particular  interest  is  material 
and  whether  or  not  to  take  any  notice  of  it. 

4154.  Chairman'.  But  again  the  point 
might  arise  that  if  you  hold  shares  in  an 
insurance  company  you  may  indirectly, 
through  that  company,  hold  shares  in  an 
extraordinary  range  of  concerns  without 

even  knowing. Yes:  but  one  is  not 

aware  of  the  fact  and  therefore  there  could 
be  no  disclosure. 
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4155.  Mr.  Bingen : You  have  also  to 
bear  in  mind  that  enormous  numbers  of 
contracts  are  made  which  never  come  to  the 
ears  of  the  directors.  The  directors 
would  not  know  the  contract  was  being 

made. They  would  not,  because  it 

had  not  come  before  them. 

4156.  But  under  section  199  the 
directors  have  to  disclose  their  interests, 
and  the  only  way  they  can  do  it  is  by 
preparing  a list  and  handing  it  to  the 
secretary  of  the  company  and  keeping  the 
list  up  to  date,  which  is  the  way  some 

companies  do  it. But,  forgive  me — 

I am  having  to  think  aloud  on  this — in 
your  case  it  could  well  be  that  a director 
of  one  company  who  has  in  fact  a 
controlling  interest  in  another  company 
would  not  be  aware  of  the  fact  that  the 
first  company  is  in  fact  contracting  with 
the  second;  and  in  that  case  he  would 
not  divulge  his  interest. 

4157.  Mr.  Lawson:  Do  you  think  there 
are  any  circumstances  in  which  a share- 
holder should  be  told  of  outside  interests 

which  the  directors  have? 1 suppose 

one  could  put  up  an  argument  for  that, 
yes.  It  could  be  said  that  under  section 
199,  providing  the  director  has  disclosed 
his  interest,  if  the  other  directors  are 
willing  to  act  in  collusion  with  him, 
there  is  not  very  much  point  in  disclosing 
it  in  the  first  place.  But  that  is  a new 
suggestion  to  me  and  I have  not  thought 
about  it. 

4158.  Chairman:  The  next  point  comes 
under  the  Committee’s  heading,  shares 
with  restricted  or  no  voting  rights,  at 
paragraph  31  of  your  memorandum.  You 
are  fairly  strongly  opposed  to  voteless 

shares,  as  they  are  sometimes  called  ? 

Mr.  Tribble:  Yes. 

4159.  But  as  against  that  it  is  said  that 
a shareholder  as  such  has  not  any  right 
of  voting  at  all:  his  right  to  vote  depends 
on  the  rights  given  to  him  by  his  contract 
of  membership,  and  it  is  said  there  is  no 
good  reason  for  restricting  the  share- 
holder or  intending  shareholder  as  re- 
gards his  right  of  contracting  as  he 

pleases. Our  members  had  three  main 

points  against  the  non-voting  share. 
First  of  all  probably  the  democratic 
principle  that  equity  shareholders  should 
be  given  a voice  in  controlling  the  affairs 


of  the  company  proportionate  to  their 
stake  in  the  equity.  Then  our  members 
felt  that  control  in  the  hands  of  a few 
shareholders  might  prevent  the  effective 
use  of  the  resources  of  the  company  by 
entrenching  directors  who  were  not 
running  the  company  efficiently  and 
preventing  a take-over  bid  which  might 
be  in  the  interests  of  the  equity  share- 
holders. The  third  point  was  that  the 
decision  of  a small  number  of  voting 
shareholders  might  work  against  the 
interests  of  those  of  the  large  majority  of 
equity  shareholders.  Those  are  the  main 
reasons  why  our  members  felt  the  non- 
voting share  should  be  abolished. 

4160.  You  have  really  put  it  as  a 
matter  of  public  policy,  something  that 
is  so  much  against  the  public  interest 
that  it  ought  not  to  be  allowed,  however 

much  the  shareholders  have  agreed? 

Yes,  I think  that  is  true. 

4161.  We  have  been  referred  to  more 
than  one  case  in  which  the  plan  of  having 
a small  number  of  voting  shares  and  a 
large  number  of  non-voting  shares  has 

been  applied  with  great  success. 

We  have  considered  the  arguments  for 
the  non-voting  share,  and  the  view  we 
took  was,  on  balance,  that  the  arguments 
in  favour  of  the  non-voting  share  were 
not  as  strong  as  those  against.  One 
argument  in  favour  of  the  non-voting 
share,  for  example,  is  that  a board  which 
is  running  its  affairs  well  and  then  takes  in 
some  additional  shareholders  might  be 
deposed  by  the  very  act  of  taking  them  in. 
Our  feeling  was  that  if  the  board  is  really 
running  a company  well  it  is  unlikely 
to  be  deposed. 

4162.  Yes.  It  is,  of  course,  a difficult 
topic;  but  some  people  take  the  view 
that  there  is  really  little  to  be  said  against 
them,  provided  they  are  clearly  designated 

as  non-voting  shares. 1 think  it  is 

true  to  say  that  some  non-voting  share- 
holders in  the  past  have  invested  in 
non-voting  shares  without  being  aware 
of  the  fact  that  they  were  non-voting 
shares. 

4163.  That  can  be  got  over  by  making 
it  a statutory  requirement  that  every 
certificate  of  title  to  a non-voting  share 
should  be  enfaced  in  conspicuous  charac- 
ters to  the  effect  that  it  is  a non-voting 


847 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


D 


20 th  January,  1961]  MR.  J.  e.  Harris,  mr.  j.  h.  hills, 

MR.  P.  PHILLIPS,  MR.  N.  R.  TRIBBLE  AND  MR.  J.  R.  SPAREY 


[Continued 


share. Yes,  but  the  balance  of  the 

view  of  our  members  was  that  as  far  as 
the  future  is  concerned,  non-voting  shares 
should  be  prohibited. 

4164.  You  do  not  think  the  separate 
designation  of  them  in  express  terms  as 
non-voting  shares  would  meet  the  case? 

This  suggestion  was  discussed  and  it 

was  decided  that  it  would  be  better  to 
make  a small  radical  change  in  the  law 
as  far  as  the  future  is  concerned;  though 
we  recognise,  as  we  state  in  our  memoran- 
dum, that  to  do  this  retrospectively  may 
be  very  difficult. 

4165.  Mr.  Brown-.  Would  your  views  on 
this  issue  differ  between  publicly  quoted 
shares  and  the  genuine  private  company, 
the  family  business  which  remains  private  ? 

1 think  our  views  are  the  same  in 

both  cases. 

4166.  Mr.  Althaus : Would  it  be  your 
experience  that  this  problem  does  in  fact 
arise  very  much  in  non-quoted  companies  ? 
Is  it  not  mainly  quoted  companies  which 
adopt  this  practice,  or  do  you  find  it  is  a 

general  expedient? 1 have  no  personal 

knowledge  of  that:  I do  not  know  whether 
any  other  member  has. 

Mr.  Harris:  I cannot  recall  any  single 
case  of  non-voting  shares  in  a private 
company  with  which  I have  been 
associated. 

Mr.  Phillips : I have  had  experience  of 
cases  where  people  put  up  money  and  they 
are  allocated  non-voting  shares  on  the 
understanding  that  when  their  loan  is  paid 
off  those  shares  are  transferred  to  the 
directors,  but  meanwhile  there  are  A 
shares  and  B shares;  and  the  B shares 
have  no  vote. 

4167.  Professor  Gower : And  weighted 

voting  is  quite  common  in  private  com- 
panies ? Oh,  yes. 

4168.  Chairman:  What  would  you 
allow?  Would  you  allow  A shares  with 
100  votes  each  and  B shares  which  have 

five  votes? Mr.  Tribble : We  feel  that 

where  there  is  equivalence  of  risk  there 
should  be  equivalence  of  voting  power. 

4169.  Would  it  not  be  difficult  to 
apportion  voting  power  satisfactorily  if 
you  were  going  to  do  it  in  accordance  with 


the  risk  or  with  the  interest  in  the  equity  ? 

We  do  not  feel  it  would  be  beyond 

the  ingenuity  of  boards  of  companies  to 
devise  some  method  of  allocating  voting 
rights  between  the  various  types  of  share- 
holder. 

4170.  And  it  would  prevent  me  getting 

the  same  share  for  9s.  without  a vote  and 
10r.  with  a vote,  when  I did  not  want  to 
have  a vote  at  all  ? In  the  future,  yes. 

4171.  Well,  it  is  a very  controversial 
topic,  and  there  are  difficulties  on  both 
sides,  but  I think  it  is  fair  to  say  that  the 
Stock  Exchange  do  not  regard  voteless 

shares  as  very  satisfactory  counters  ? 

I believe  the  Stock  Exchange  have  sugges- 
ted a change  in  the  law  to  prohibit  non- 
voting shares. 

4172.  Mr.  Bingen:  I thought  you  were 
saying  earlier  it  should  be  made  a statu- 
tory obligation  for  all  equity  shares  in 
future  to  have  full  voting  rights.  Then 
later  I gathered  you  had  in  mind  that  it 
should  be  left  to  company  draftsmen  to 
work  out  some  scheme  of  voting  according 
to  the  varying  rights  of  different  classes 
of  equity  shares.  It  would  be  difficult  if 
there  was  a statutory  obligation  of  some 

kind  superimposed. Our  view  is  that 

where  there  is  an  equivalence  of  risk  there 
should  be  no  difference  at  all  in  the  rights 
of  the  shares.  There  should  be  an 
equivalent  vote.  Where  you  have  partici- 
pating preference  shares  and  that  sort  of 
thing,  then  obviously  one  would  get 
different  rights  for  each  type  of  share  held. 

4173.  So,  in  your  view,  the  legislation 
would  merely  say,  “ No  shares  shall  be 
issued  with  no  voting  rights  at  all  ”,  and 
you  leave  it  to  companies  to  arrange  their 

own  affairs  ? Our  suggestion  is  that  all 

equity  shares  carrying  equal  risks  should 
have  equal  votes,  and  that  is  the  crux  of 
our  recommendation — equal  risks,  equal 
votes. 

4174.  I am  wondering  how  that  could 

be  put  into  legislation. It  might  be 

difficult  to  draft. 

4175.  Chairman : I should  think,  from 

the  point  of  view  of  drafting,  it  would  be 
an  extraordinarily  difficult  task. Y es. 

4176.  Mr.  Mackinnon:  You  would 
clearly  have  to  have  some  formula  laid 
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down  for  the  voting  strengths  of  each 
class  of  share:  if  everybody  is  in  the  same 
class  they  must  each  have  the  same  vote. 

I do  not  see  how  the  draftsmen  are  going 

to  work  it  out. 1 think  it  would  be 

impossible  to  lay  down  in  the  law  a 
formula  which  would  get  over  this  point 
you  made,  because  there  may  be  so  many 
different  rights  attached  to  so  many 
different  types  of  shares. 

Mr.  Mackinnon : This  is  the  difficulty 
that  we  have : that  is  why  I asked  how  you 
would  ever  arrive  at  a formula  and,  if  you 
do,  can  you  do  anything  about  it  by 
legislation? 

4177.  Mr.  Brown:  Your  recommenda- 

tion would  cover  the  vast  majority  of  cases 
which  would  arise,  but  you  leave  out  of 
account  the  shares  which  would  have  to 
have  voting  rights  which  do  not  occur  very 
often;  and  if  this  principle  were  adopted 
the  Stock  Exchange  might  have  some  say 
on  the  special  classes? Yes,  indeed. 

Mr.  Hills:  If  I may  have  a word  on  this, 
we  are  rather  dealing  with  exceptions  when 
we  talk  about  the  different  classes  of 
shares,  and  it  could  well  be  that  a pro- 
vision on  the  lines  we  have  suggested 
could  lead  to  a general  cleaning  up  of  a 
company’s  capital.  One  reads  of  compli- 
cated schemes  when  the  directors  wish  to 
do  certain  things  with  the  capital:  surely 
they  could  bring  in  a complicated  scheme 
to  tidy  up  the  capital,  and  then  there  would 
be  no  problems  for  the  very  few  exceptions 
that  there  are. 

4178.  Chairman:  Leaving  it  to  the  com- 

panies to  make  suitable  provision  in  their 
articles? Yes,  to  reorganise  and  sim- 

plify their  capital  if  it  was  difficult. 

4179.  And  if  they  did  not  do  it  in  a 
certain  time,  I should  think  the  Board  of 
Trade — to  which  everything  comes  back 
in  the  end — would  have  to  scrutinise  the 

articles  and  see  what  they  could  do  ? 

Yes. 

4180.  I am  beginning  to  wonder 
whether  the  game  would  be  worth  the 

candle. Well,  Sir,  if  I may  say  so,  my 

personal  view  is  that  it  would.  You  said 
that  you  might  prefer  to  buy  a share  for 
9s.  without  a vote  than  one  for  10s.  with 
a vote.  That  may  be  so  with  the  accounts 


you  have  in  hand,  but  what  is  the  position 
going  to  be  in  three  years’  time,  when  the 
company  may  not  be  in  a good  position — 
the  directors  have  not  been  behaving 
properly,  or  they  have  mis-managed.  I 
suggest,  with  respect,  you  might  then  view 
your  right  to  vote  rather  differently.  One 
feels  that  since  the  war  it  is  unusual  for  a 
board  not  to  do  reasonably  well,  in  this 
country,  in  almost  any  trade  or  industry; 
and  the  shareholders  therefore  turn  round 
and  say,  “ Why  should  we  interfere?” — 
and  I agree.  But  the  situation  might  well 
be  different  in  a few  years’  time. 

4181.  Mr.  Brown : It  would  be  analo- 

gous to  saying,  when  your  house  is  burnt 
down,  you  wish  you  had  paid  the  premium 
on  your  fire  insurance. Exactly. 

4182.  Mr.  Lawson:  Do  you  think  there 
are  any  instances  in  which  shares  should 
be  deprived  of  their  voting  rights?  The 
case  I have  in  mind  is  where  company  A 
owns  perhaps  25  per  cent,  of  the  shares  of 
company  B,  and  company  B owns  25 
per  cent,  of  the  shares  of  company  A.  If 
the  boards  are  common,  it  gives  great 
powers  to  those  boards  in  respect  of 
voting  in  the  shares  of  the  two  com- 
panies. Have  you  come  across  that  type 

of  case? Mr.  Tribble:  We  have  indeed, 

yes.  Our  feeling  is  that  it  would  be 
extremely  difficult  to  legislate  so  as  to 
deprive  shares  of  their  voting  rights.  I 
think  possibly  in  the  case  of  trusts,  where 
a trust  holds  the  shares  in  its  holding 
company,  it  might  be  easy  to  identify  the 
shareholding,  but  without  that  ease  of 
identification  it  would  be  extremely  diffi- 
cult to  legislate. 

4183.  You  can  get  into  a situation 
where,  if  the  companies’  cross  holdings 
are  large  enough  and  the  rest  of  the 
shares  are  widely  dispersed,  the  directors 
have  complete  power  and  can  re-elect 

themselves  indefinitely,  and  so  on. 

We  wonder  whether  the  best  way  of 
dealing  with  interlocking  shareholdings  is 
to  deprive  the  shares  of  their  votes — 
would  there  not  be  some  other  way  of 
getting  over  this  particular  problem? 

4184.  Maybe,  yes. Mr.  Hills:  One 

sees  frequently  in  new  issues  that  a family 
or  one  member  is  retaining  probably  60 
per  cent,  or  70  per  cent.  The  same 
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situation  really  arises  there.  One  would 
have  to  take  it  a little  further. 

4185.  That  is  really  a different  case.— — 
But  it  is  the  same  basic  problem. 

41 86.  Chairman : Perhaps  we  might  pass 
from  that.  The  next  point  is  raised  under 
the  Committee’s  heading  9,  protection  of 
special  classes  of  shares.  Under  that 
heading  you  say  you  are  satisfied  with 
section  72  of  the  Companies  Act  except 
that  you  consider  the  requisite  share 
qualifications  of  members  competent  to 
apply  to  the  Court  to  have  the  variations 
cancelled  should  be  reduced  from  15  per 

cent,  to  10  per  cent. Mr.  Tribble : Yes: 

our  feeling  on  this  was  that  10  per  cent, 
of  the  holders  of  any  class  of  share  could 
be  a very  large  number.  It  could  be  a 
large  percentage,  to  get  10  per  cent,  of  the 
active  shareholders  together,  and  our 
recommendation  really  goes  a stage 
further  than  that  of  the  Cohen  Committee, 
which  extended  the  time  from  seven  to  21 
days  in  which  an  application  could  be 
made.  We  feel  that  15  per  cent,  is  rather 
a large  percentage  for  this  purpose. 

4187.  Have  you  had  any  actual  experi- 
ence of  an  application  under  this  section? 
No. 

4188.  It  is  clear  that  it  is  easier  to  get 
10  per  cent,  than  15  per  cent.,  especially 
when  under  a time  limit;  but  in  practice 
you  have  not  come  across  any  case  in 
which  a proposed  application  to  the 
Court  under  section  72  was  defeated 
because  15  per  cent,  could  not  be  raised 

in  time? 1 do  not  think  one  would 

know  about  such  a case.  If  someone  could 
not  get  15  per  cent,  how  would  one  know 
that  he  had  not  been  able  to  get  15  per 
cent,  of  the  shareholders? 

4189.  But  you  have  not  had  a case 

where  you  have  failed  to  get  the  15  per 
cent.? No. 

Mr.  Hills’.  But  if  I may  speak  on  this, 
we  have  at  the  back  of  our  minds,  as  I 
mentioned  a little  time  ago,  the  fact  that 
with  so  many  companies  now  one  sees 
the  directors  or  other  controlling  interests 
of  the  business  have  60  per  cent,  or  so  of 
the  shares.  To  get  15  per  cent,  of  the 
total  capital  means  30  per  cent,  or  so  of 
the  capital  held  by  the  public,  and  this 
was  one  of  our  reasons  for  reducing  the 
prescribed  percentage. 
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4190.  There  is  this  about  it — the  10 
per  cent.,  as  you  wish  to  see  it,  or  the 
15  per  cent.,  as  it  is  now,  would  be  asking 
the  Court  to  let  them  have  a second 
attack,  so  to  speak,  on  the  question  of 
varying  rights;  because  it  postulates  a 
variation  based  on  a separate  class  meeting 
and  so,  according  to  the  company’s 
constitution,  binding  on  the  minority. 
The  minority  have  been  defeated  under 
the  machinery  provided,  and  they  now 
want  the  Court  to  overrule  the  decision 
of  the  majority  of  the  class.  Might  it  not 
be  reasonable  in  those  circumstances  to 
make  rather  a high  requirement  as  to  the 

members  needed? Mr.  Tribble:  We 

felt  the  position  of  the  minority  share- 
holders should  be  strengthened,  if  possible, 
rather  than  weakened. 

4191.  That  is  the  tendency  one  finds 

everywhere  now.  I was  only  putting  it 
as  a possible  justification  for  a fairly  high 
proportion,  a fairly  high  number,  of 
members.  So  there  it  is.  Then  the  other 
branch  of  this  heading  is  rather  in- 
elegantly described  as  “getting  rid  of 
preference  shares  by  winding  up  or  return 
of  capital.”.  That  is  not  a section  72  case, 
because  section  72  deals  with  a variation 
of  rights  in  cases  where  there  is  machinery 
by  way  of  separate  meeting  for  such 
variation. Yes. 

4192.  Under  the  second  branch  of  this, 

transactions  of  the  kind  I think  Mr.  Hills 
has  mentioned  might  arise.  You  might 
have  preference  shares  carrying  a fixed 
cumulative  dividend  of  8 per  cent,  and 
repayable  in  a winding  up  at  par,  with  no 
further  right  of  participation  in  profits  or 
assets? Yes. 

4193.  A scheme  for  the  reduction  of 

capital  in  excess  of  the  wants  of  the 
company  is  propounded,  and  then  any 
capital  returned  has  to  be  returned  in 
accordance  with  the  legal  rights  which  are 
measured  as  in  a winding  up.  Then  the 
preference  shares  are  paid  off  for  the  sum 
of  £1  with  their  8 per  cent,  dividend 
generally  to  the  date  of  payment,  and  the 
holders  have  to  go  into  the  cold  market 
and  look  for  something  as  good  as  their 
8 per  cent,  preference  shares.  It  is 
suggested  that  may  be  regarded  as  unfair, 
and  the  question  is  how  to  get  over  that 
kind  of  thing — if,  indeed,  one  does  not 
say,  “ Leave  it  as  it  is  ”. Yes,  our 
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feeling  on  that  would  be,  I think,  that  in 
such  a case  it  would  be  a good  thing  if 
the  preference  shareholders  could  be 
protected  in  some  way. 

4194.  Did  not  Mr.  Hills  advert  to 
discussions  on  the  lines  that  in  cases  of 
this  kind  there  should  be  some  provision 
whereby  payment  should  be  made  at 

market  value? Mr.  Hills-.  That  is  the 

modem  trend.  A preference  shareholder 
who  probably  has  a vote  and  a dividend 
of  6 per  cent,  is  given  an  extra  J per  cent., 
loses  his  vote  and  is  told  that  on  winding 
up  he  will  get  par,  or  the  average  price 
over  the  past  six  months  on  the  Stock 
Exchange,  whichever  is  the  greater. 
Whilst  we  have  not  given  specific  thought 
to  this  problem,  my  own  feeling  is  that  it 
would  be  a very  useful  provision,  but  I 
do  not  know  what  would  happen  in  the 
case  of  a private  company,  where  the 
shares  are  not  quoted. 

4195.  It  might  be  an  excellent  thing  to 
bring  it  in  in  a new  company,  but  one 
does  get  the  difficulty  in  the  case  of  an 
old-established  company,  one  that  has 
been  in  existence  long  before  legislation 
of  the  kind  we  are  considering — because 
it  can  be  put  as  taking  away  a fairly 
valuable  right  from  the  ordinary  share- 
holders, as  owners  of  the  equity  after  the 

legal  claims  of  the  preference  shares. 

I think  I would  agree  with  you  there. 

4196.  So  it  might  be  impracticable  to 
introduce  it  by  altering  the  rights  of 

existing  companies? Yes,  one  would 

look  at  the  repayment  value,  or  ought  to 
do  so — and  I do  not  think  I am  going 
against  our  views  on  non- voting  shares: 

I think  the  cases  are  quite  distinct.  The 
preference  shareholders  should  be  aware 
of  the  fact  that  their  capital  is  repayable 
at  par. 

4197.  Then  if  we  could  pass  again  to 
something  quite  different,  the  next  point 
is  tinder  the  Committee’s  heading  14, 
practice  of  carrying  on  business  through 
associated  and  subsidiary  companies.  We 
have  had  a good  deal  of  discussion  on 
this  topic,  and  the  solution  you  suggest 
is  in  paragraph  42  of  your  memorandum: 
“Many  holding  companies  do  not 
disclose  the  names  of  subsidiary  companies 
and  members  may  thus  be  unaware  of  the 
identity  of  companies  for  which  they  have 
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indirectly  provided  capital.  The  Council 
considers  that  the  names  of  subsidiaries 
should  be  given  in  the  accounts  of  the 
holding  company.  Where,  in  the  opinion 
of  the  directors,  it  would  be  harmful  to 
the  business  of  the  company  to  make 
such  disclosure  a note  to  that  effect 
should  appear  on  the  accounts.”.  So  there 
you  rely  on  the  opinion  of  the  directors, 
and  make  it  a matter  for  their  discretion, 
whether  information  about  any  given 
company  should  be  included  in  then- 

annual  accounts? Mr.  Tribble:  Our 

feeling  on  this  was  that  as  time  went  on 
directors  might  not  exercise  this  discretion. 
They  might  be  averse  to  putting  more 
notes  than  they  need  on  the  accounts, 
and  this  would,  lead  to  disclosure  by  very 
many  companies.  We  did  not  think,  as 
time  progressed,  there  would  be  many 
left  who  did  not  in  fact  disclose  their 
subsidiaries’  names. 

4198.  Yes.  My  point  is  this,  in 
connection  with  section  157  (2),  it  is 
suggested  that  the  value  of  that  is  nullified 
by  the  fact  that  the  directors  themselves 
have  the  power  not  to  disclose  in  cases 
where  they  think  the  disclosure  would  be 
harmful.  You  do  not  think  the  same 
objection  would  be  raised  if  the  directors 

had  the  same  discretion  here. They 

would  have  to  state  on  the  accounts 
that  it  would  be  harmful  to  the  business. 
They  have  to  take  some  positive  action 
if  they  axe  not  going  to  disclose  the 
names  of  subsidiaries;  and  we  felt  that 
would  be  a good  thing. 

4199.  Do  you  feel  that  would  be  a 
useful  bridge  to  use  until  a broader  view 
is  taken  about  this  by  directors  generally  ? 
Exactly. 

4200.  The  requirement  for  disclosure 
such  as  is  contained  in  paragraph  42  of 
your  memorandum  might  in  certain 
circumstances  be  harmful.  It  has  been 
put  to  us  that  if  this  had  to  be  done  in  all 
cases  you  might  get  difficulty  over 
subsidiaries  trading  in  particular  foreign 

countries,  for  example. Yes,  I think 

many  of  us  felt  that  directors  are  un- 
necessarily shy  about  their  subsidiaries, 
and  the  harmful  effect  the  disclosure  of 
their  names  would  have,  but  we  quite 
appreciate  that  directors  might  be  able 
to  make  out  a case  for  non-disclosure, 
which  was  why  we  included  the  proviso 
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that  “where,  in  the  opinion  of  the 
directors,  it  would  be  harmful  to  the 
business  of  the  company  to  make  such  a 
disclosure  a note  to  that  effect  should 
should  appear  in  the  accounts.”. 

4201.  I suppose  you  think  the  directors 
might  legitimately  consider  that  to  dis- 
close the  fact  that  a company  trading  m 
some  foreign  country  was  a subsidiary 
of  their  company  might  be  harmful  in 

certain  political  conditions? Yes.  It 

might  also  be  harmful  at  home  in  com- 
petitive conditions,  as  for  example  where 
the  wholesaler  became  a retailer. 

4202.  Yes,  and  also  where  a company 
wished  to  embark  on  business  in  a different 

price  range? We  feel  there  may  be 

good  grounds  for  non-disclosure  in  such 
a case. 

4203.  And  these  are  illustrative  of  cases 

in  which  you  think  the  directors  might 
probably  put  your  suggested  note  on  the 
accounts? That  is  right. 

4204.  Mr.  Brown : Is  this  another  case 
where  the  valuable  word  material  might 

be  brought  in? 1 should  think  we 

would  prefer  to  put  an  obligation  on  the 
directors  to  state  categorically  in  their 
accounts,  by  means  of  a note  on  the  face 
of  the  balance  sheet,  that  they  have 
excluded  the  names  of  certain  of  their 
subsidiaries  because  they  thought  dis- 
closure might  be  harmful  to  the  business. 

4205.  It  would  not  allow  them  to  put  it 
that  they  had  excluded  certain  names 
because  they  thought  they  were  not 

material? There  may  be  some  such 

subsidiaries,  some  dormant  or  some  so 
small  that  it  would  be  unnecessary  to 
show  their  names.  I think  we  might 
agree  on  that. 

4206.  Mr.  Brown : I would  prefer  some- 
thing like  “insignificant”. Insignifi- 

cant, yes. 

4207.  Chairman'.  Thank  you:  Then  in 
paragraph  43  you  suggest  that  certain 
matters  should  be  disclosed  regarding 
associated  companies,  subject  to  suitable 
definition  of  what  is  an  associated  com- 
pany: and  these  are  (a)  name;  (6)  capital 
employed;  (c)  earnings;  ( d ) proportion  of 
equity  held;  and  ( e ) valuation.  My 
question  is  this:  Would  you  be  satisfied 
by  the  various  amounts  mentioned 
being  shown  in  the  aggregate  and  not 


individually  for  each  company? Yes, 

I think  we  would  be  satisfied  with  that. 

4208.  That  might  save  a great  deal  of 
labour  and  a great  deal  of  ink,  I think, 
where  some  of  the  larger  companies  were 
concerned,  if  they  did  not  have  to  deal 

separately  with  each  one? Yes,  the 

investor  is  more  interested  in  the  total  sum 
than  individual  sums  of  associated  com- 
panies. 

4209.  Mr.  Bingen:  Could  I ask  whether 
in  paragraph  43  where  you  ask  for  certain 
particulars  of  associated  companies,  you 
consider  it  should  be  in  the  form  of  a 
footnote,  or  are  you  recommending  con- 
solidation of  all  these  figures  in  the 

accounts? We  are  suggesting  that  the 

information  should  be  shown  as  a foot- 
note to  the  accounts  or  as  an  attached 
schedule  to  the  accounts.  We  are  not 
thinking  at  all  of  consolidating  the 
accounts  of  associated  companies. 

4210.  Mr.  Watson:  Would  you  include 

as  an  associated  company  a company 
which  has  the  same  board  of  directors  as 
another  but  has  no  interlocking  share- 
holdings?  1 do  not  think  one  could 

do  that.  I would  not  have  thought  we 
had  in  our  minds  including  that  type  of 
relationship  in  the  definition  of  an  asso- 
ciated company.  I think  we  had  in  mind 
two  cases,  first  of  all  where  there  is  de 
facto  control  of  a company  because  there 
is  one  large  shareholding  and  a lot  of  small 
shareholdings;  and  the  second  case  is 
where  there  are  several  large  shareholders 
— it  could  be  just  two  on  a 50-50  arrange- 
ment, or  three,  four  or  five — I do  not 
think  one  could  go  on  beyond  20  per  cent. 
That  is  the  type  of  associated  company 
we  had  in  mind.  We  are  concerned  about 
the  very  small  size  of  trade  investments 
which  appear  at  cost  on  the  balance  sheet, 
whereas  very  often  dividends  from  that 
investment  are  very  great.  We  had  a case 
only  this  month,  for  example,  where  there 
was  a trade  investment  shown  on  the 
balance  sheet  at  £16,000  and  a dividend 
from  that  investment  which  was  £135,000. 
That  is  the  sort  of  case  we  would  like  to 
have  more  information  about. 

4211.  Chairman:  Yes.  The  next  points 
are  under  the  Committee’s  heading  15, 
loan  capital.  There  you  very  reasonably 
point  out  that  the  Act  contains  provisions 
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relating  to  the  register  of  debenture 
holders,  where  it  is  to  be  kept  and  when  it 
is  to  be  open  for  inspection  and  so  on; 
but  there  is  no  requirement  that  such  a 
register  must  be  kept,  and  you  suggest 
that  there  should  be  legislation  requiring 
a company  to  keep  a register  of  debenture 
holders.  May  I put  this  to  you:  it  occurs 
to  me  on  reading  these  provisions  that 
probably  what  was  meant  by  the  register 
of  debenture  holders  there  was  the  register 
which  is  almost  invariably  kept  in  respect 
of  a series  of  debentures,  or  funded  debt 
represented  by  debenture  stock,  as  part  of 
the  terms  of  issue? Mr.  Hills : Yes. 

4212.  That  would  account  for  the  fact 
that  they  imposed  no  obligation,  the 
intention  being  that  where  there  is  a 
register  of  debentures  under  the  terms  of 
a given  issue  then  it  shall  be  dealt  with  as 
required  by  the  relevant  section.  But  I 
hardly  think  it  could  have  been  meant  that 
there  should  be  one  register  comprising 
everything  for  which  the  company  was 
liable,  provided  there  was  the  sufficient 
acknowledgment  of  debt  to  make  it 

constitute  a debenture. Yes,  I see  the 

point. 

4213.  Chairman : In  considering  any 
amendment  here  we  would  have  to  be 
careful  to  see  exactly  what  register  of 
debentures  or  debenture  holders  was  in 

view  when  the  section  was  drafted. 

Yes,  we  appreciate  that  normally  a register 
of  debenture  holders  is  kept  by  virtue  of 
the  terms  of  the  issue  itself,  but  I think  it 
would  be  useful  for  such  a register  to  be 
kept  in  all  cases. 

4214.  Then  the  next  point  is  also  on 

loan  capital,  in  paragraph  45  of  your 
memorandum,  you  say  that  where  the 
debenture  holder  enforces  his  charge  with- 
out appointing  a receiver,  there  is  no 
provision  in  the  Act  for  the  filing  of 
bi-annual  accounts  and  statements.  As  a 
practical  proposition,  does  the  holder  of  a 
debenture  ever  go  into  possession  him- 
self?  We  were  advised  that  was  so. 

Mr.  Phillips'.  I think  sometimes  he  may 
take  possession  of  the  property  himself,  if 
it  is,  for  example,  a building. 

4215.  It  would  have  to  be  a specifically 

charged  property? Yes. 

4216.  And  it  would  have  to  be  charged 
by  legal  mortgage  and  not  merely  an 
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equitable  charge,  otherwise  he  could  not 
go  into  possession  without  leave  of  the 

Court;  so  it  must  be  an  unusual  case. 

It  is,  but  I have  met  occasions  where,  under 
a specific  charge,  the  holder  himself  has 
gone  into  possession. 

4217.  Of  course,  if  the  holder  does  go 
in  he  is  the  mortgagee  in  possession, 

which  is  rather  undesirable. The  point 

was  he  may  be  called  upon  at  some  time 
or  other  to  account,  but  there  is  no  neces- 
sity upon  him  to  file  the  accounts. 

4218.  And  do  you  think  it  would  be  a 

good  thing  if  his  position  were  equated  to 
that  of  a receiver  or  manager? Yes. 

4219.  Then  there  is  the  matter  of  take- 
over bids,  to  which  you  have  given  a great 
deal  of  attention.  There  is  only  one 
question  I need  ask  you,  and  that  is 
whether  the  new  regulations  of  the  Board 
of  Trade  under  the  Prevention  of  Fraud 
Act  seem  to  you  to  meet  the  case,  broadly. 

Mr.  Hills:  Broadly,  with  respect,  yes; 

but  we  have  a number  of  suggestions  or 
recommendations  in  our  proposals  here 
which  are,  in  fact,  not  in  the  Board  of 
Trade  rules.  I could,  if  you  wish,  point 
out  the  differences  which  we  have  from 
the  Board  of  Trade  rules,  if  that  would 
make  your  task  easier — or  at  least  those 
which  we  think  are  of  importance. 

4220.  If  you  could  give  us  the  important 
ones — I do  not  think  we  need  to  go 

through  it  in  detail. No,  if  I may  give 

you  what  we  feel  to  be  the  important 
differences,  the  first  one  is  in  paragraph 
48  (a)  (iii),  that  if  a conditional  bid  be 
made  unconditional  (a)  all  members  be 
notified  by  the  offeror  of  the  number  of 
shares  accepted,  and  ( b ) a further  period 
of  seven  days  be  allowed  for  acceptance. 
I think  I am  right  in  saying  that  is  not 
covered  by  the  Board  of  Trade  rules,  and 
our  object  in  asking  for  that  is  so  that  the 
members  of  the  company  can  see  whether 
or  not  the  bidder  has  control,  and  members 
who  have  not  yet  accepted  will  have  a 
further  chance  to  do  so.  There  was  a case 
at  the  end  of  last  year  where  a company 
extended  its  offer  on  the  Tuesday  and 
closed  it  on  the  Wednesday.  We  had  that 
sort  of  thing  in  mind.  Then  in  paragraph 
48  (a)  (iv)  we  have  asked  that  all  members 
be  notified  by  the  offeror  if  a conditional 
bid  is  not  made  unconditional;  and  we 
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have  also  asked  that  all  documents  be 
returned  within  seven  days  of  such  noti- 
fication. The  Board  of  Trade  rules  require 
only  that  the  transfers  shall  be  returned. 
One  knows  of  a case  where  a bid  was  sent 
out  to  shareholders,  and  the  shareholders 
signed  a form  which  said,  “ I irrevocably 
accept  the  offer  ”,  and  the  only  notifica- 
tion of  the  fact  that  the  offer  was  not  made 
unconditional  was  in  the  financial  papers. 
Many  members  did  not  see  that  notice 
and  were  not  aware  that  they  were  free 
to  deal  with  their  shares.  As  regards  the 
recommendation  in  paragraph  48  (c),  we 
think  that  directors  ought  to  state  what 
additional  information  is  in  their  opinion 
required.  It  may  be  what  the  bidder 
proposes  to  do  with  the  business  or  with 
the  staff.  Shareholders  generally  are  not 
insensitive  as  to  what  is  to  happen  to  their 
staff  in  such  cases,  and  we  think  it  would 
be  a good  idea  to  have  that  put  in.  Then 
under  paragraph  48  (d)  (ii)  if  the  purchaser 
is  a subsidiary  company  the  name  of  its 
holding  company  should  be  disclosed. 

We  think  that  would  be  useful  information 
to  the  offerees.  In  paragraph  48  (e)  (ii)  we 
have  suggested  that  a letter  should  be 
received  from  a body  approved  by  the 
Board  of  Trade  affirming  that  the  total 
sum  due  on  a full  cash  acceptance  is  or 
will  be  available. 

Chairman:  Yes.  I am  much  obliged. 

4221.  Mr.  Lumsden:  Could  I ask  about 
your  recommendation  in  paragraph  48 
(b)  (i).  Is  it  your  view  that  a full  prospec- 
tus in  terms  of  the  Fourth  Schedule  of 
the  Companies  Act  should  be  required 
where  securities  constitute  any  part  of  the 

consideration? Yes,  something  on 

those  lines,  but  a full  prospectus  would 
not  be  necessary  if  the  shares  being 
offered  are  quoted  on  the  London  Stock 
Exchange. 

4222.  You  did  not  intend  necessarily  a 

full  Fourth  Schedule  prospectus? 

Not  necessarily.  Sir. 

4223.  Chairman:  I think  we  can  pass 
from  there  to  heading  17  and  paragraph 
53  of  your  memorandum.  The  suggestion 
you  make  there  is,  to  me,  a new  one:  that 
the  dispensing  power  given  to  the  Stock 
Exchange  under  section  39  of  the  Act 
should  apply  to  a statement  in  lieu  of 
prospectus  as  well  as  to  a prospectus.  It 
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seems  to  me  quite  a sensible  suggestion, 
but  there  may  be  something  against  it 

which  I have  not  appreciated. Mr. 

Tribble : I think  there  is  a precedent  already 
in  the  Act  under  section  30  (1),  which 
refers  to  the  statement  in  lieu  of  prospec- 
tus when  a company  ceases  to  be  a private 
company,  and  in  that  particular  section 
I think  this  power  of  exemption  is  granted. 
We  see  no  reason  why  this  should  not  also 
be  extended  to  the  statement  which  is  the 
subject  of  the  Fifth  Schedule. 

4224.  They  cover  so  much  of  the  same 
ground,  do  they  not — the  prospectus  re- 
quirements and  the  statement  in  lieu  of 

prospectus  requirements? Yes,  they 

do. 

4225.  That,  prima  facie,  seems  to  be  a 
reasonable  suggestion  and,  of  course,  will 
be  looked  into.  Then  in  paragraph  106 
of  your  memorandum  you  say  “ In 
bankruptcy  the  debtor  whose  assets  are 
insufficient  to  pay  20s.  in  the  £ suffers 
certain  disabilities  until  he  obtains  his 
discharge  from  the  Court.  The  Council  is 
of  the  opinion  that  directors  of  insolvent 
companies  which  go  into  liquidation 
should  in  some  cases  suffer  a similar 
disability.”.  You  have  section  188,  which 
is  the  disqualifying  section,  as  well  as 
section  332,  which  is  the  one  you  refer  to. 

Mr.  Phillips:  What  we  felt  about  that 

was  that  the  Bankruptcy  Act  makes  it 
automatic  that  a bankrupt  cannot  be  dis- 
charged without  application  to  the  Court. 
As  far  as  the  Companies  Act  is  concerned, 
it  is  only  on  application  to  the  Court  that 
a director  can  be  deprived  of  acting  as  a 
director;  whereas  we  felt  there  should  be 
some  further  obligation  as  far  as  the 
director  was  concerned,  particularly  in 
the  case  of  the  small  company  having 
limited  liability.  In  cases  where  the 
business  has  been  improperly  or  recklessly 
carried  on,  irrespective  of  whether  it  is 
solvent  or  not,  then  there  should  be  a 
similar  disability  on  the  director  acting  as 
a director  for  a limited  period — or  auto- 
matic discharge  after  two  years;  there 
should  be  some  sort  of  provision  that, 
unless  the  whole  of  the  affairs  of  a com- 
pany were  quite  correct,  the  directors 
should  be  disbarred  from  holding  director- 
ships for  a period,  unless  they  go  to  the 
Court  and  get  permission  to  carry  on  such 
directorships. 
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4226.  What  would  be  the  vital  actual 
event  which  would  put  the  director  into 

this  position  of  disqualification? That 

he  has  carried  on  a business  with  know- 
ledge of  insolvency,  recklessly,  that  he  has 
taken  credit  with  the  knowledge  of 
insolvency. 

4227.  In  the  case  of  bankruptcy  it  is 
easy:  you  get  adjudication  which  draws 
the  line,  and  from  that  time  the  bankrupt 
is  under  all  sorts  of  disabilities.  But  in 
the  case  of  a director  if  the  company  is 
wound  up  the  Judge  may  make  some 
rather  acid  remarks  as  to  the  way  the 
company  has  been  carried  on — but  from 
what  point  of  time  would  disqualification 
come  into  play,  and  does  it  have  to  be  a 

matter  for  the  liquidator  ? Y es,  as  soon 

as  possible  after  the  liquidator  has  made 
his  report,  and  on  the  application  of  the 
liquidator. 

4228.  You  would  have  to  get  an  order 

of  the  Court  ? Oh  yes,  but  those  orders 

should  be  given  far  more  frequently  than 
they  are  now.  They  are  only  given  now 
in  a case  of  clear  fraud  and  not  in  the  case 
of  reckless  trading. 

4229.  Then  really  your  recommenda- 

tion comes  to  this,  that  the  types  of 
conduct  which  bring  this  disqualification 
into  play  should  be  more  widely  expressed, 
and  where  the  Court  has  found  a man 
guilty  of  this  type  of  misconduct  then 
disqualification  ought  to  follow  as  a matter 
of  course.  Is  that  really  more  or  less  what 
you  are  saying? That  is  so. 

4230.  Yes,  we  have  had  some  other 

people  who  have  put  the  same  point,  in 
rather  a different  way,  but  essentially  the 
thing  is  to  get  a positive  order  which  lays 
down  positively  that  this  disqualification 
has  come  into  operation,  otherwise  the 
thing  would  be  confused  ? Quite. 

4231.  The  last  matter  that  I want  to 
trouble  you  with  occurs  under  the  Com- 
mittee’s heading  21,  Accounts,  and  it  is 
your  recommendation  about  revaluation 
of  fixed  assets  and  the  use  of  any  resulting 
surplus.  There  you  state  the  problem  of 
revaluation,  and  your  recommendation, 
as  I understand  it,  is  that  the  directors 
should  produce  a revaluation  of  the  fixed 

assets  once  a year? Mr.  Harris'.  Not 

necessarily,  Sir.  It  is  not  necessarily  a 
revaluation  in  the  normally  accepted  use 


of  the  word.  Thinking  of  the  basic 
problem,  it  is  one,  as  we  see  it,  of  attempt- 
ing to  provide  more  information  than  is 
now  normally  given  in  a balance  sheet. 
There  are  obviously  several  desirable 
reasons  for  wanting  more  information.  It 
is  not  so  bad  with  the  public  companies 
with  quoted  shares  as  it  is  with  private 
companies — though  that  is  often  looked 
at  from  the  other  way  round.  The 
private  company  produces  figures  which 
are  not  necessarily  as  informative  as  the 
average  public  company,  because  super- 
ficially at  least  there  does  not  appear  to  be 
the  necessity  for  them.  I think  those  who 
would  not  agree  to  valuations  of  the  assets 
of  a company  based  on  a changing  price 
level  would  agree  that  the  normal  basis  of 
stating  the  value  of  fixed  assets  gives  effect 
only  to  one  purpose  of  the  balance  sheet, 
namely  an  account  of  stewardship.  And 
our  desire  was  to  find  some  way  of  intro- 
ducing the  thin  end  of  the  wedge,  an 
alternative  basis,  simultaneously  with  the 
existing  basis  of  historic  cost.  We  have 
suggested  there  are  several  different  ones 
— replacement  value,  the  historical  cost, 
which  we  already  have,  the  value  for 
insurance  purposes. 

4232.  A valuation  based  on  what  the 
asset  contributes  to  the  undertaking  in 

the  way  of  revenue,  and  so  forth  ? Y es, 

that  is  a much  more  difficult  one  to  define. 
At  least  the  basis  of  valuation  there  would 
differ  from  one  person  to  another 
probably,  and  that  is  why  we  took  the 
suggestion  that  there  should  be  one 
alternative  basis  supplied  as  an  obligation 
by  the  company  each  year.  We  do  not 
think  it  would  impose  unnecessary  hard- 
ship, but  at  the  same  time  we  feel  it  will 
give  much  more  usefulness  to  the  balance 
sheet,  and  possibly  after  experience  of  it, 
say  in  another  20  years’  time  if  Company 
Law  is  once  again  looked  at,  as  a result  of 
that  experience  we  shall  be  able  to  evolve 
perhaps  a more  uniform  basis  which  would 
be  helpful  to  the  person  reading  the 
accounts. 

Chairman'.  Thank  you.  I do  not  know 
if  Mr.  Lawson  has  any  observations  to 
make  on  what  Mr.  Harris  just  suggested? 

4233.  Mr.  Lawson:  Yes,  I would  like  to 
follow  that  up,  if  I may.  Am  I right  in 
thinking  that  you  feel  the  best  way  of 
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giving  this  additional  information  about 
fixed  assets  is  by  way  of  a note  in  the 
accounts? Yes. 

4234.  You  are  not  particularly  in 
favour  of  actually  writing  the  assets  up  in 

the  books? No,  we  are  not.  We  feel 

at  this  particular  moment  the  historic 
basis  is  probably  the  best  one  to  have  laid 
down  by  any  legislation,  but  the  majority 
of  the  people  using  balance  sheets  have  a 
need  for  additional  information  and  there- 
fore, at  this  particular  juncture,  the  best 
way  of  meeting  that  need  would  be  by 
demanding  that  some  additional  informa- 
tion be  included  by  way  of  note. 

4235.  Yes,  I see  that.  It  would  be 

much  easier  to  do  it  that  way  because  one 
need  not  specify  what  particular  method 
might  be  used  as  long  as  certain  additional 
information  was  given  to  show  a true  and 
fair  view.  That  is  really  the  point,  is  it 
not? Yes. 

4236.  Mr.  Brown : When  the  directors 
are  faced  with  the  task  of  putting  the 
current  valuation — and  you  put  the 
responsibility  on  the  directors — it  would 
be  just  as  important  they  should  not  over- 
state the  value  as  under-state  the  value? 

Yes,  indeed.  They  should  give  a 

value  which,  in  their  view,  most  accurately 
reflects  the  basis  they  have  chosen. 

4237.  That  is  a very  difficult  point  in 
many  cases : would  the  auditor’s  certificate 

also  endorse  that  valuation? Yes,  Sir. 

I think  we  have  stated  here  that  the  basis 
as  well  as  the  figure  should  be  given,  and 
therefore  it  is  a question  of  actual 
reporting — the  auditors  would  not  be 
asked  to  state  whether  the  figure  was,  in 
their  view,  a right  or  a wrong  one,  but  to 
verify  that  that  was,  for  example,  the 
replacement  figure  for  insurance  purposes, 
a replacement  figure  as  quoted  to  them. 

4238.  Mr.  Lawson:  I have  one  or  two 
more  questions  on  accounting.  Do  you 
think  the  present  law  is  right  that  the 
share  premium  account  is  for  all  purposes 
part  of  the  capital  ? That  is  to  say  except 
for  writing  off  issue  expenses,  and  so  on 

— you  are  satisfied  with  that? Yes,  we 

think  it  should  be  properly  regarded  as 
capital. 

4239.  You  do  not  think  it  should  be 
used  for  writing  off  goodwill  or  intangible 


assets  of  one  kind  or  another? -No,  I 

do  not  think  it  ought  to  be  used  in  any 
way  differently  from  the  way  in  which 
ordinary  capital  is  used. 

4240.  Thank  you.  You  touched  on  the 

difficult  point  of  pre-acquisition  profits  in 
paragraph  60  of  your  memorandum,  and 
I am  not  going  into  detail  about  that 
because  it  would  take  too  long,  but  what 
kind  of  cases  had  you  in  mind?  Would 
you  confine  your  suggestion  that  pre- 
acquisition profits  should  be  available  on 
reconstruction  or  amalgamation  to  cases 
where  a new  company  is  formed  to  acquire 
two  existing  companies  by  an  exchange  of 
shares.  Would  you  confine  it  to  that,  or 
extend  it  to  the  case  where  one  existing 
company  acquires  control  of  another  com- 
pany?  We  would  confine  it  to  the 

former  category,  where  the  shareholders 
after  the  reconstruction  or  amalgamation 
— whatever  it  may  be — are  substantially 
the  same  as  the  shareholders  of  those 
particular  businesses  before  the  event  took 
place. 

4241.  And  would  you  confine  it  to 
cases  where  it  is  purely  an  exchange  of 
shares  ? Frequently,  of  course,  one  finds 
cases  where  part  of  the  purchase  price  is 

shares  and  part  is  cash. 1 think  it 

would  be  preferable,  yes.  That  would  give 
the  result  which  we  are  seeking. 

4242.  You  do  appreciate  there  are  very 
great  technical  difficulties  about  such  a 
proposal,  because  the  purchase  price, 
whether  in  shares  or  cash,  does  in  fact 
include  the  assets  represented  by  the  pre- 
acquisition  profits : and  that  is  your 

difficulty. Quite.  We  felt  we  ought  at 

least  to  make  a recommendation  along 
these  lines,  because  in  our  experience  there 
have  been  cases  where  reserves  have  been 
generally  unnecessarily  frozen. 

4243.  We  have  a great  deal  of  evidence 
that  people  would  like  to  see  this  change 
made,  but  unfortunately  we  have  not  yet 
found  anybody  to  tell  us  how  to  do  it. 

That  is  what  we  are  looking  for. 

Unfortunately  we  are  only  a body  of 
accountants  and  not  lawyers. 

4244.  Mr.  Lumsden:  To  refer  to  the 
question  of  the  share  premium  account, 
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on  which  you  make  your  recommendation, 
I would  like  to  ask  how  you  interpret  the 
present  position  and  which  position  you 
are  satisfied  with.  When  shares  are  issued 
for  cash  there  is  no  difficulty : you  issue  a 
£1  share  for  40j.,  and  you  get  a share 
premium  of  205-.  Where  shares  are  issued 
for  a consideration  other  than  cash  there 
appear  at  the  moment  to  be  two  different 
views;  one  view  being  that  you  must  value 
to  the  best  of  your  ability  the  assets 
acquired  and  treat  the  shares  as  having 
been  issued  at  that  value,  and  if  that  value 
is  40i-.  you  again  set  up  a share  premium 
of  20s.  per  share.  The  other  view  is  that 
you  can  treat  the  property  acquired  as 
being  worth  the  nominal  value  of  the 
shares  offered  and  set  up  no  share 
premium  account.  Which  would  be,  in 
your  view,  the  more  satisfactory  approach 
and  to  which  you  would  recommend  no 

change  in  your  paragraph  59  ? 1 think 

one  ought  to  accept  the  first  course  of 
action.  The  balance  sheet  after  acquisi- 
tion ought  to  reflect  the  position  as 
expressed  in  the  purchase  agreement — in 
other  words,  if  the  value  stated  there  and 
the  consideration  is  equivalent  to  40s.  a 
share  then  it  ought  to  be  reflected  that  way 
in  the  balance  sheet. 

4245.  There  may  be  no  price  stated:  it 
may  just  be  that  you  buy,  say,  one  share 
in  company  A for  one  share  in  company 
B,  no  attempt  being  made  to  value  the 

share  in  company  B. But  it  would  be 

fairly  easy  to  calculate  the  price. 

4246.  But  is  it,  or  should  it  be,  the  duty 

of  the  directors  to  do  so? Yes,  if  the 

directors  make  an  issue  of  shares  for  a 
consideration  equal  to  40s.  per  share, 
that  would  have  been  stated. 

4247.  Not  necessarily. In  the  major- 

ity of  cases.  I cannot  think  of  cases  where 
it  has  not  been  done. 

4248.  It  has  quite  frequently  occurred, 
but  you  would  favour  an  attempt  by  the 

directors  to  value  the  asset  bona  fide ? 

Yes,  I would. 

4249.  Thank  you.  The  other  point  is 
paragraph  100  of  your  memorandum. 
You  recommend  that  where  third 
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parties  advance  money  for  wages  and 
salaries  and  then  have  the  right  to  rank 
preferentially  in  a liquidation,  this  should 
only  be  for  a period  of  one  month,  instead 
of,  I think,  four  months  as  at  present.  Is 
that  suggestion  not  liable  to  be  very 
harmful  to  a company  which  is  perhaps 
going  through  a difficult  period  and  may 
very  well  survive,  provided  its  bankers  are 
prepared  to  back  it  for  a short  period  by 
advancing  the  necessary  money  for  wages 
and  salaries?  If  they  knew  they  would 
get  preference  for  only  such  a short  period 
as  one  month  they  might  be  unwilling  to 
do  that,  and  drive  a company  to  the  wall, 
which  might  not  necessarily  otherwise 

go  there. Mr.  Phillips : Our  whole 

point  on  that  is  that  these  advances  are  in 
fact  undisclosed  charges  to  anyone  giving 
credit.  You  see,  during  that  time  the 
company  can  buy  new  goods  on  credit 
without  the  supplier  being  aware  that  there 
is  this  large  charge — which  is  undisclosed, 
of  course.  So  we  have  found  in  some 
cases  that  a company  goes  into  liquidation 
and  in  some  cases  50  to  70  per  cent,  of  the 
assets  is  taken  away  by  these  undisclosed 
charges.  The  bank  may  be  advancing 
£500  a week,  and  that  is  £2,000  a month. 
The  creditors  would  not  have  given  credit, 
during  the  latter  period  at  any  rate,  if  they 
had  known  this  amount  was  outstanding. 
Our  point  is  if  the  bank  wish  to  advance 
the  money  they  should  put  it  on  a proper 
charge,  so  that  anyone  giving  credit  should 
know  the  position.  If  they  do  not  do  that 
they  should  be  treated  as  an  ordinary 
creditor.  It  has  become  lately  quite  a 
serious  matter  for  creditors  to  find  in 
almost  every  case — I think  I can  say  that 
— the  bank  has  a prior  claim  which  is 
undisclosed. 

4250.  As  to  your  suggestion  of  the 
bank  taking  a charge,  I am  unfamiliar 
with  the  law  of  England:  I am  not  quite 
sure  whether  a charge  would  be  effective 
in  the  event  of  liquidation  ensuing  within 

a short  period. It  is  for  cash.  Every 

time  they  advanced  the  wages  they  would 
take  a charge,  and  that  would  be  for 
money  advanced. 

4251 . And  that  would  be  effective  ? 

Oh,  yes. 

Mr.  Lumsden : Thank  you. 
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4252.  Chairman : Gentlemen,  we  seem  to  say  thank  you  very  much  indeed  for 
to  have  worked  through  all  the  questions  coming  and  helping  us  this  morning,  and 
which  have  occurred  to  members  of  the  also  for  your  helpful  memorandum. 
Committee,  and  it  only  remains  for  me  Mr.  Harris:  Thank  you,  Sir. 

(The  witnesses  withdrew ) 

(Adjourned  until  2 p.m.) 


Sir  Robert  A.  Maclean,  Mr.  A.  M.  Hor 

4253.  Chairman:  Gentlemen,  we  are 
very  much  obliged  to  you  for  coming  here 
today  and  for  the  memorandum  you  have 
provided  us  with.  You,  Sir  Robert 
Maclean,  are  Chairman  of  the  Council  of 

Scottish  Chambers  of  Commerce? 

Sir  Robert  Maclean:  Yes,  that  is  so. 

4254.  And  Mr.  Hodge,  you  are  a 
member  of  the  Council’s  Committee  on 
Company  Law  Amendment;  and  Mr. 
Neil,  you  are  the  Joint  Secretary  of  the 

Council? Mr.  Neil:  Yes,  that  is  so. 

Sir. 

4255.  The  first  point  I want  to  put  to 
you  concerns  the  much  discussed  ultra 
vires  rule.  It  appears  from  your  memo- 
randum that  you  on  the  whole  are  of 
opinion  that  it  should  be  retained.  What 
is  your  view  about  the  position  of  the 
third  party  who  supplies  goods  to  a 
company,  and  unbeknown  to  him  the 
business  the  company  is  carrying  on  is 
ultra  vires ? As  die  law  now  stands  he 
loses  his  goods  probably  and  gets  no 
payment  on  the  grounds  that  the  company 
had  no  power  to  enter  into  the  transaction. 
Have  you  given  consideration  to  the 
possibility  of  relieving  such  a person  in 
some  way  without  doing  away  with  the 

ultra  vires  rule  altogether? Sir  Robert 

Maclean : I shall  ask  Mr.  Hodge  if  he  would 
be  good  enough  to  deal  with  that,  but 
may  I just  in  a preliminary  way  remind 
the  Committee  that  we  represent  some 
7,000  firms  and  companies,  and  so  far  as 
we  know  no  other  body  in  Scotland  has 
anything  like  this  coverage  of  business, 
trading  and  manufacturing  concerns.  In 
fact  it  is  almost  a rarity  to  find  a manu- 
facturing or  business  concern  which  is  not 
one  of  our  members. 

Our  basic  position  is  that  no  unreason- 
able restriction  should  be  placed  on 
businesses  which  are  conducted  in  an 


3E  and  Mr.  M.  Neil  called  and  examined 

efficient  and  honest  manner.  That  con- 
ditions the  whole  of  our  thinking,  and  in 
saying  that  we  recommend  no  change  in 
the  present  law  dealing  with  this  ultra 
vires  rule,  we  believe  that  to  be  in  con- 
formity with  that  general  proposition. 

Mr.  Hodge:  We  did.  Sir,  consider  that 
point  but  the  practical  difficulties  involved 
caused  us  to  take  the  view  that  we  did. 
We  thought  that  as  the  memorandum 
governs  the  relationship  between  the  com- 
pany and  its  shareholders  as  to  how  far 
the  directors  can  go  in  exercising  their 
powers,  on  balance  it  would  be  preferable 
to  retain  the  law  as  it  is  at  present,  even 
although  a third  party  can  be  prejudiced. 

4256.  But  the  strict  position  in  law  as 
I understand  it  is  this.  There  are  really 
two  sets  of  powers  you  have  to  consider. 
First  there  are  the  powers  of  the  company 
vis-a-vis  the  public,  broadly  speaking,  and 
the  law  now  is  that  those  powers  are  some- 
what strictly  limited  to  the  objects  actually 
expressed  in  the  company’s  memorandum 
of  association.  Then  secondly,  and 
operating  within  that  set  of  powers,  are 
the  powers  of  the  directors  delegated  to 
them  by  the  shareholders:  those  of  course 
cannot  exceed  the  company’s  own  powers. 
But  you  were  putting  it  rather  as  though 
there  was  only  one  set  of  powers,  namely 
the  powers  delegated  by  the  company  to 

the  directors. 1 did  not  mean  to 

convey  that  but  having  considered  the 
position  of  outside  creditors  we  felt  that 
if  you  did  away  with  the  ultra  vires  rule 
entirely  it  would  cause  difficulties  with 
regard  to  the  administration  of  the  com- 
pany. There  would  be  no  limit  then  to 
what  the  company  could  do  as  a company. 

4257.  Does  that  trouble  you,  the  idea 

of  a company  being  put  on  the  world 
without  any  definite  objects  at  all? 
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Rather  like  a company  under  Royal 
Charter,  Sir? 

4258.  Yes. No,  Sir,  provided  the 

relationship  between  the  company  and  the 
shareholders  can  be  satisfactorily  dealt 
with. 

4259.  What  is  really  troubling,  you 

think,  is  not  the  ultra  vires  rule  as  limiting 
the  powers  of  the  company,  but  the 
possible  usurpation  of  excessive  powers 
by  directors,  if  there  were  not  this  over- 
riding limit? That  is  it. 

4260.  And  would  you  or  would  you 
not  like  to  see  that  state  of  affairs,  that  is 
to  say  the  abolition  of  the  ultra  vires 

rule? We  considered  that  we  did  not 

want  any  alteration  of  the  present  law, 
Sir. 

4261.  You  think,  from  a practical  point 

of  view  things  might  just  as  well  be  left 
where  they  are? Yes. 

4262.  Then  the  next  heading,  which 

concerns  the  limit  set  on  partnerships  for 
profit  at  20  members,  and  you  say  you 
would  not  oppose  the  removal  of  this 
restriction  in  the  case  of  professional 
firms  ? That  is  so. 

4263.  There  is  one  difficulty  there  which 
you  may  or  may  not  have  considered. 
How  would  you  set  about  defining  a 

profession  as  distinct  from  a trade? 

We  appreciated  the  difficulty,  but  it  was 
in  the  case  of  professional  firms  this  was 
put  forward  to  us — the  hardship  that  can 
arise  where  a professional  firm  such  as 
chartered  accountants  are  limited  in  the 
numbers  of  partners  they  can  have. 

4264.  Then  you  get  the  cases  like  the 
optician  who  prescribes  glasses  in  the 
back  part  of  his  premises  and  sells  those 
glasses  in  the  front  part  of  his  premises. 

We  appreciate  the  difficulties,  Sir, 

but  we  did  not  go  into  that. 

Chairman : Perhaps  it  would  have  to  be 
done,  like  so  many  things,  by  some  form 
of  regulation  by  the  Board  of  Trade  who 
might  make  a fist  of  professions. 

4265.  Mr.  Bingen : Could  we  ask, 
Chairman,  why  it  should  be  limited  to 
professional  firms?  Is  there  any  real 
objection  to  more  than  20  people  carrying 


on  industrial  or  commercial  business,  if 
they  want  to,  as  a partnership  arrange- 
ment?  It  was  only  raised  with  us  in 

connection  with  professional  firms. 

4266.  Chairman : I think  the  point  was 
raised  for  the  Committee’s  consideration 
largely  on  account  of  professional  firms, 
and  those  were  the  people  we  had  particu- 
larly in  mind  when  we  included  this 

question. Sir  Robert  Maclean : I think 

our  position,  too,  was  that  the  difficulty 
really  arose  with  the  professional  firm. 
It  was  certainly  not  raised  with  the 
Chamber  from  the  point  of  view  of  trading 
concerns. 

4267.  Mr.  Bingen : Yes,  but  do  you 

think  the  limitation  to  20  in  the  case  of 
commercial  concerns  is  sound  or  un- 
sound?  Our  thinking  on  that,  if  I may 

speak  as  a businessman,  is  that  I never 
heard  of  a case  where  a business  partner- 
ship of  as  many  as  20  persons  was  sought 
after  or  deemed  desirable,  either  in  manu- 
facturing or  commerce.  The  case  of  the 
professional  firm  is  the  more  obvious  and 
seems  to  be  the  one  where  action  is  called 
for.  I think  also  one  must  bear  in  mind 
the  basic  difference  between  the  two.  In 
a profession  you  have  the  personal  atten- 
tion which  a client,  as  distinct  from  a 
customer,  rightly  expects . In  a trading  or 
commercial  concern,  although  personal 
contacts  are  of  value  and  mean  a great 
deal,  very  often  these  are  not  bound  to 
be  between  customers  and  directors;  very 
often  there  are  sales  managers  and  so  on. 
We  are  dealing  with  a rather  different  kind 
of  organisation,  and  although  we  have  not 
specifically  considered  the  point  we  did 
not  see  any  need  to  alter  what  at  present 
exists.  If  you  put  it  to  us,  in  theory  why 
should  you  have  any  limit  at  all,  I do  not 
see  that  there  is  any  obvious  need  to  have 
a limit;  but  in  practice  I am  not  aware  of 
the  present  system  being  at  fault. 

4268.  Chairman : There  is  this  point 
too.  Sir  Robert,  that  a trading  concern 
probably  incurs  far  greater  liabilities  than 
a professional  partnership.  The  latter 
have  to  keep  their  office  going  and  pay 
their  staff  and  they  might,  I suppose,  get 
sued  for  negligence  or  something  of  that 
kind,  though  they  would  probably  be 
insured  against  that:  so  you  are  not  con- 
sidering a case  of  an  enterprise  which  may 
be  involved  in  large  liabilities  for  which  the 
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concern  carrying  on  the  business  ought  to 
be  able  to  be  sued  with  the  minimum  of 
difficulty  and  delay.  Do  you  think  that 

would  be  a valid  point? Yes,  I agree 

very  much  with  what  you  have  said. 

4269.  But  you  go  no  further  at  the 
moment  than  to  say  you  see  no  objection 
to  professional  partnerships  of  more  than 

20  members  ? -No.  We  would  consider 

that  limitation  out-dated  but  we  are  not 
aware  of  any  pressing  need  for  its  removal 
outside  the  professions. 

4270.  The  next  one  is  under  heading  3, 

the  classification  of  companies,  and  I 
gather  your  view  to  be  that  the  privileges 
at  present  accorded  to  what  are  known  as 
exempt* private  companies  in  regard  to  the 
filing  of  accounts  and  in  regard  to  being 
permitted  to  make  loans  to  directors 
should  continue  ? Under  heading  3 (6) 
you  express  the  view  that  “ the  privilege 
which  an  exempt  private  company  enjoys 
of  not  having  to  attach  a copy  of  its 
balance  sheet  to  its  annual  return  has  been 
examined  and  the  advisability  of  the  con- 
tinuance of  this  privilege  reviewed.  It  is 
agreed,  however,  that  no  change  should 
be  recommended.”. Yes.  We  under- 

stand there  are  some  340,000  or  there- 
abouts private  companies.  Some  265,000 
of  these — that  is  not  far  short  of  80  per 
cent,  of  the  total,  are  exempt  private 
companies  and  for  the  most  part  these  are 
small  traders  and  the  concession  of  not 
having  to  make  their  balance  sheets  public 
is  in  our  view  generally  desirable.  Admit- 
tedly a small  trader  by  forming  himself 
into  a limited  company  acquires  the 
benefit  of  limited  liability,  but  we  do  not 
feel  that  that  justifies  his  competitor  in  the 
shop  round  the  comer  having  the  right  to 
see  his  balance  sheet.  And  the  case  of  the 
man  who  supplies  goods  or  grants  loans 
to  the  small  limited  liability  trader  we  felt 
did  not  concern  us  here  as  such  people 
need  not  lend  money  or  supply  the  goods 
if  they  do  not  want  to.  Indeed  it  is 
customary  business  practice  for  such 
people  to  see  the  balance  sheet  by  request 
and  this  seems  adequate  protection  for  the 
community,  especially  if  the  law  is  changed 
so  that  the  auditor  of  the  exempt  private 
company  has  to  have  the  same  qualifica- 
tions as  the  auditor  of  the  non-exempt 
private  company,  and  that  is  our  recom- 
mendation under  heading  22  (c). 


4271.  Yes,  so  that  that  limits  the 
privilege  as  regards  accounts  simply  to 
the  question  of  filing.  The  accounts  are 
there,  they  have  to  be  made  up  and 
approved  by  an  auditor  of  full  standing 
just  as  is  the  case  in  any  other  company, 

but  they  do  not  have  to  be  filed  ? That 

is  our  view. 

4272.  And  you  feel  it  is  right  they  should 
not  be  filed,  because  competitors  might 

glean  information  from  them? We  do 

so  in  the  context  that  the  overwhelming 
number  of  such  companies  are  small 
trading  concerns  and  we  feel  that  no  good 
purpose  would  be  served  by  making  their 
balance  sheets  open  to  inspection. 

4273.  Of  course  it  is  said,  and  I believe 
it  to  be  the  case,  that  quite  a number  of 
these  exempt  private  companies  are  in 

fact  very  large  concerns  indeed. Yes, 

Sir,  I know.  One  of  my  principal  com- 
petitors is  in  that  position.  It  has  its 
advantages  and  disadvantages,  and  of 
course  I would  like  to  see  his  balance  sheet 
but  I think  the  advantage  I would  gain 
thereby  is  outweighed  by  the  disadvan- 
tage to  the  community  and  the  minor 
irritations  that  would  arise  through  gossip, 
if  you  like,  of  small  traders  and  so  on. 

4274.  What  is  the  disadvantage  the 
community  would  suffer  if  the  exemption 

were  removed? In  many  parts  of  the 

country  we  have  the  feeling  that  there 
could  be  knowledge  of  what  is  basically 
a private  individual’s  affairs  which  should 
not  be  disclosed  unless  there  is  some 
reason  for  its  disclosure.  In  other  words 
the  onus  is  not  on  that  chap  to  show  why 
his  information  should  not  be  made 
public,  but  the  onus  is  on  others  to  show 
why  it  should  be,  and  I cannot  see  any 
claim  on  balance  which  justifies  the  satis- 
faction of  curiosity. 

4275.  We  have  had  evidence  from  trade 
protection  concerns,  people  who  insure 
the  credit-worthiness  of  prospective  cus- 
tomers of  their  clients,  people  of  that  sort, 
and  they  say  that — in  the  interests  of  con- 
venience and  so  forth— it  would  be  a very 
useful  thing  for  them  to  be  able  to  look 

at  the  filed  accounts. Such  evidence  of 

course  carries  weight  and  should  not  be 
dismissed  lightly  but  it  still  seems  to  us 
that  in  the  case  of  a supplier  of  goods  or 
a supplier  of  credit  or  other  banking 
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facilities,  the  remedy  is  in  his  own  hands 
as  he  can  see  the  balance  sheet  by  request 
in,  I should  have  thought,  all  genuine 
cases. 

4276.  It  is  put  that  even  so  it  is  more 
convenient  and  less  embarrassing  to  be 
able  to  get  the  information  they  want  from 
a public  file  rather  than  to  go  and  extract 

it  from  the  prospective  customer. 1 

should  have  thought  the  margin  of  con- 
venience did  not  match  up  to  the 
inconvenience  involved  by  an  examination 
into  or  a disclosure  of  what  are  basically 
private  facts  in  the  case  of  a small  trader. 

4277.  Of  course  people  who  did  not 
like  disclosure,  if  disclosure  were  now 
brought  in,  would  have  the  option  of 

trading  as  partners. But  why  should 

they  be  deprived  of  the  existing  facilities? 
I find  it  very  difficult  to  see  that  the  case 
which  the  Trade  Indemnity  Company 
brought  forward  is  on  balance  strong 
enough  to  warrant  that. 

4278.  You  say  the  privilege  has  been 
enjoyed  over  a very  considerable  number 
of  years  now  and  there  is  no  sufficient 

reason  really  for  withdrawing  it? 1 

should  not  have  thought  it  appropriate, 
Sir,  to  describe  it  as  a privilege.  It  is  a 
right,  is  it  not  ? 

4279.  It  is  a privilege  in  the  sense  that 
it  is  an  exception  from  a general  statutory 

obligation. 1 think  there  may  be  a 

tendency  in  talking  loosely  to  consider  a 
privilege  as  something  which  can  be 
unjustified;  but  this  is  a right  and  I feel 
those  who  want  to  take  it  away  should 
demonstrate  a clear  case;  and  our  thinking 
on  this  matter  was  that  we  could  not  think 
of  any  such  strong  clear  case.  But  we  did 
see  the  objections  to  disturbance  of 
privacy,  therefore  we  thought  this  right 
should  remain,  provided  the  exempt 
private  company  subjected  itself  to  audit 
by  an  approved  and  competent  auditor. 

4280.  Mr.  Bingen : You  said.  Sir  Robert, 
that  one  of  your  chief  competitors  was  an 
■exempt  private  company  and  from  your 
point  of  view  you  would  like  to  know  how 
he  was  doing.  Supposing  the  concern 
were  a public  company,  those  facts 
would  be  known.  Is  there  any  reason  as 
a matter  of  general  principle  why  the 
facts  about  your  company  and  another 


company  competing  as  private  companies 
should  not  be  known  and  advantage 
taken  of  them?  I just  find  the  argument 

difficult  to  follow. My  point,  in 

mentioning  the  case  of  a large  and 
powerful  competitor  of  my  own  firm,  was 
to  make  it  clear  that  I saw  both  sides  of 
this  question,  and  that  having  seen  both 
sides  I still  came  down  on  the  side  that 
privacy  should  be  maintained  unless 
there  was  a strong  case  for  public 
disclosure;  and  I cannot  say  more  than 
that  on  balance  I think  the  disadvantage 
to  me  and  my  co-directors  is  not  very 
great.  I think  the  advantage  to  the 
private  person  of  being  allowed  to  retain 
his  private  affairs  to  himself  is  greater. 

4281.  My  point  was  simply  this:  if 
you  saw  the  figures  of  your  competitor 
and  you  found  they  were  more  efficient, 
that  would  put  you  on  your  toes.  If  you 
found  they  were  less  efficient  there 
would  be  a case  for  taking  over  or  some- 
thing of  that  kind.  You  have  not  that 
knowledge  apparently,  at  the  moment. 

1 think  the  best  way  for  me  to  gain 

that  knowledge  is  from  observation  of  the 
qualities  they  offer  and  their  prices.  That 
is  the  best  test  that  a businessman  always 
has  of  the  efficiency  of  his  competitor. 

4282.  Then  you  are  not  really  subject 
to  any  disadvantage  from  not  knowing 

the  figures? 1 am  subject  to  the 

disadvantage  of  not  being  able  to  satisfy 
my  curiosity  but  I do  not  think  I am 
subject  to  any  business  disability. 

4283.  Chairman : It  might  be  said,  if 
the  privilege  were  withdrawn  from  every- 
body and  everybody  had  to  file  their 
accounts  then  it  would  be  free  for  all  and 
everybody  could  go  and  search  against 

his  neighbour  as  much  as  he  liked? 

Yes,  that  would  be  so. 

4284.  Would  that  not  be  better  than 

legislation  which  draws  a rather  fine 
distinction  between  those  who  are  privi- 
leged and  those  who  are  not,  so  that  a 
person,  who  just  misses  the  privilege  by 
some  accident  in  the  position  of  his 
company  or  the  people  interested  in  it, 
has  to  disclose  his  accounts,  and  the  man 
next  door  who  is  perhaps  better  advised 
or  cleverer  at  dressing  up  his  company 
escapes?  There  you  get  an  inequality, 
do  you  not? The  right  is  there  to 
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choose  in  the  first  place  so  that  inequality, 
if  there  be  one,  is  not  imposed.  It  is 
very  often  a matter  of  free  choice.  And 
the  anonymity  which  is  conveyed  by  a 
large  community  is  not  the  same  as  the 
strong  interest  in  the  doings  of  others 
that  you  find  in  small  communities. 
This  is  a point  which  has  a greater  bearing 
on  the  smaller  than  the  larger  centres. 

I do  not  imagine  for  example  that  in 
London  people  are  so  interested  in  the 
affairs  of  their  neighbours— busybodies 
are  possibly  less  prevalent — but  without 
drawing  a line  as  to  where  the  process 
starts  to  be  irksome,  I think  such  a line 
does  eventually  begin  to  appear  when 
you  get  to  a small  community.  Then  the 
financial  affairs  of  one’s  neighbour  begin 
to  assume  great  importance  and  disclo- 
sure could  lead  to  embarrassment. 

I cannot  see  why  a man’s  private  affairs 
should  be  made  public  unless  for  some 
definite  public  benefit,  and  I and  my 
Council  cannot  see  what  public  benefit 
is  going  to  be  served  by  one  local  butcher 
knowing  the  balance  sheet  of  the  other 
local  butcher,  or  whatever  it  may  be. 
We  are  dealing  with  the  fact  that  the 
overwhelming  number  of  such  companies 
are  small  private  companies  of  the  kind 
of  which  I am  speaking.  There  may  be 
cases  of  large  concerns.  If  so,  you  may 
feel  it  appropriate  to  recommend  special 
legislation  in  the  case  of  the  large  concern. 
We  speak  here  for  the  overwhelming 
majority  which  we  believe  to  be  composed 
of  these  smaller  people  and  we  do  not 
feel  that  there  is  any  need  for  that  informa- 
tion to  be  declared  public.^  Those  who 
have  genuine  interest — that  is,  those  who 
supply  them  with  goods  or  those  who 
supply  them  with  credit  do  in  fact  get  that 
information  on  request,  or  they  cease  to 
give  them  credit  or  supply  them  with 
goods:  and  if  we  are  assured  that  such  a 
small  trader  has  to  have  his  books 
audited  by  a thoroughly  competent 
person,  which  of  course  is  not  required  of 
a private  trader  today,  we  feel  that  he  is 
fitting  reasonably  well  into  the  com- 
munity and  should  not  be  disturbed. 

4285.  Mr.  Lumsden : I am  not  quite 
clear,  Sir  Robert,  what  value  the  necessity 
for  having  an  audit  would  have,  if  the 
accounts  or  anything  relating  to  the 
accounts  had  not  to  be  filed  because. 


supposing  the  auditor’s  certificate  were 
unsatisfactory,  that  would  never  come 
to  the  notice  of  anybody  except  the 
shareholders  themselves,  would  it  ? Would 
it  not  be  necessary  to  have  some  provision 
whereby  the  auditor  had  to  sign  the 
annual  return  or  append  a certificate  to  the 
annual  return,  that  he  had  audited  the 
accounts  and  was  satisfied;  that  or  some 
such  provision  has  to  be  made  to  make 

your  proposal  of  any  value? 1 am  of 

course  speaking  from  just  the  background 
of  a businessman.  I am  not  familiar  with 
the  finer  points  of  company  law  and 
practice.  I do  envisage,  and  I am  sure 
the  members  of  my  committee  have 
envisaged  circumstances  which  would 
enable  a creditor  or  lender  of  money  or 
supplier  of  goods  to  see  a balance  sheet 
prepared  by  a competent  man,  with  such 
reservations  on  the  face  of  that  balance 
sheet  as  he  thought  proper  to  express. 
That  advantage,  if  incorporated  in  law 
and  practice  would,  I would  have  thought, 
have  been  sufficient  to  ensure  that  the 
interests  of  creditors  and  suppliers  of 
goods  were  properly  looked  after.  It 
would  seem  to  me  that  our  proposal 
would  secure  the  lender  of  money  and 
the  provider  of  goods  from  a false 
financial  position  in  a better  way  than 
now,  and  that  is  what  matters. 

Mr.  Lumsden:  I certainly  agree  that 
somebody  who  asks  to  see  the  balance 
sheet  of  course  is  more  satisfied  with  it 
if  it  has  been  properly  audited,  but  I do 
not  think  it  would  be  any  protection  to 
the  general  community  who  did  not 
specifically  ask  to  see  the  balance  sheet. 

4286.  Professor  Gower:  Speaking  as  a 
businessman  you  surely  would  agree  it  is 
not  practicable  for  every  supplier  of 
goods  to  refuse  to  supply  until  he  has 
inspected  the  balance  sheet  and  profit 
and  loss  account  ? The  local  coal  merchant 
clearly  does  not  fail  to  supply  coal  before 
he  has  demanded  the  production  of  a 
balance  sheet  and  profit  and  loss  account. 

1 should  have  thought  it  was  the 

normal  commercial  practice  of  a supplier 
of  goods  to  make  enquiries  into  his 
customers’  affairs. 

Mr.  Hodge:  We  did  consider  the  point 
of  view  of  the  creditor  but  we  thought  on 
balance  the  harm  it  would  do  the  small 
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private  company  from  his  competitors 
knowing  his  accounts  outweighed  the 
question  of  the  creditors,  who  could  in 
these  cases  ask  for  a copy  of  the  balance 
sheet. 

4287.  Chairman : I quite  follow  that. 
I do  not  think  we  can  really  pursue  this 
point  much  further.  You  have  put  your 
point  of  view  in  favour  of  the  retention 
of  the  exemption  very  clearly,  if  I may 
say  so,  Sir  Robert,  and  I think  you  have 
given  full  recognition  to  the  other  point  of 
view  and  it  will  be  for  the  Committee  to 

resolve  the  question  as  best  they  can. 

Sir  Robert  Maclean : As  long  as  one 
bears  in  mind,  when  we  are  advocating 
that  course  we  are  coupling  it  with  an 
audit  of  an  acceptable  status,  Sir. 

4288.  Mr.  Lawson : Would  the  damage 
which  you  suggest  might  be  inflicted  on 
private  companies  if  they  had  to  file  their 
accounts  be  mitigated  if  they  had  only  to 
file  the  balance  sheet  and  not  the  profit 

and  loss  account? Mr.  Hodge:  Would 

not  a series  of  balance  sheets,  Sir,  give  a 
pretty  good  idea  as  to  how  they  were 
trading  ? 

4289.  Not  necessarily,  because  it  would 
not  show  how  much  of  those  profits  had 
been  distributed  to  the  proprietors  and 
so  on.  I think  you  could  visualise  the 
balance  sheet  which  would  not  show  any 

clear  indication  of  the  trading. Sir 

Robert  Maclean:  May  I make  one  final 
point  on  that,  Sir,  that  if  the  filing  of  the 
balance  sheet  or  profit  and  loss  account 
is  insisted  upon,  we  should  imagine  that 
there  would  be  many  fewer  limited 
companies  and  that  sole  traders  or 
partnerships  would  greatly  increase;  and 
we  would  rather  have  a limited  company 
subject  to  efficient  annual  audit.  As  a 
businessman  I would  rather  do  business 
with  such  an  organisation  than  with 
partnerships  which  are  not  subject  to 
this  annual  discriminating  review. 

4290.  Chairman : What  would  you  say 
to  the  unlimited  company?  That  is  a 
possibility,  is  it  not?  It  would  be  a 
possible  solution  or  compromise  on  this 
particular  question  if  you  said  the 
privileges  and  exemptions  should  be 
afforded  only  to  the  unlimited  company  ? 
Who  would  then  become  an  un- 
limited company?  Is  it  not  a point 
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tending  to  be  theoretical  rather  than 
practical?  If  there  were  such  a state  of  . 
affairs,  why  should  a small  trader  become 
an  unlimited  company? 

4291.  It  is  an  alternative  to  a partner- 
ship, a half-way  house.  You  would  have 
the  advantages  of  incorporation,  your 
concern  goes  on  for  ever.  On  the  other 
hand  you  would  be  liable  without  limit 
for  the  obligations  of  that  corporate 

entity. 1 should  have  thought  that 

would  appeal  to  comparatively  few  sole 
traders  and  not  to  many  partnerships. 

4292.  Professor  Gower:  Do  you  think 
the  average  small  company  incorporates 
mainly  to  get  rid  of  unlimited  liability  ? 
Surely  in  a sense  it  is  a sham  to  pretend 
that  a small  exempt  private  company  does 
trade  with  limited  liability?  If  it  is  to 
get  any  substantial  credit  facilities  the 
directors  will  probably  have  to  give 
personal  guarantees  to  the  bank  and  so 
on,  and  what  really  happens  with  these 
small  concerns  is  that  they  trade  with 
limited  liability  to  the  general  body  of 
creditors  but  with  unlimited  liability  to 
the  banks  and  so  on?  Therefore  they 
have  not  really  got  limited  liability.  Is 

that  not  a fair  statement? 1 have  not 

any  experience  of  that.  I thought 
limited  liability  was  an  important  factor 
in  such  experience  as  I have. 

4293.  Mr.  Watson:  It  is  a very  normal 

thing  in  the  banking  world  when  a small 
private  company  seeks  accommodation 
for  the  guarantees  of  the  principals  to  be 
called  for  in  support  of  the  accommoda- 
tion given  to  them. 1 think,  Sir,  that 

would  tend  to  support  my  view  that  those 
who  lend  money  to  a small  company  not 
only  see  the  balance  sheet  but  can  take  it 
further  it  they  want;  and  I take  it  there  is 
no  disadvantage  Mr.  Watson’s  bank 
could  suffer  through  this  company’s 
balance  sheet  not  being  filed? 

4294.  Professor  Gower:  No,  not  the 

bank,  but  the  other  trade  creditors  may 
suffer.  These  small  private  companies  do 
in  fact  fail  on  a pretty  large  scale  and  when 
they  fail  the  banks  step  in  and  recover 
because  of  their  personal  guarantees  or 
their  charges  and  the  poor  trade  creditors 
whistle  for  their  money.  All  they  have  to 
resort  to  is  whatever  remains  and  it  is  often 
precious  little. Perhaps,  Professor 
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Gower.  It  is  not  my  position  to  ask 
questions.  I am  here  to  try  to  answer 
them.  But  do  you  feel  that,  with  limited 
liability  withdrawn,  failures  would  be 
fewer? 

4295.  I think  if  people  who  gave  credit 
to  limited  liability  companies  were  able  to 
find  out  a little  more  about  them  they 

might  suffer  less. Mr.  Hodge : I think 

the  difference  between  the  guarantee  to  a 
bank  and  unlimited  liability  is  very  great. 
This  specific  guarantee  of  a fixed  amount 
is  a very  different  thing  from  saying  that 
the  company  has  unlimited  liability. 

4296.  Mr.  Watson:  One  would  agree 
but  the  point  has  been  made  that  the  bank 
gets  this  additional  security  and  the 
general  creditors  are  not  in  that  position. 

1 think  all  we  can  say  is  that  we  are 

putting  forward  the  viewpoint  of  the 
Scottish  Council,  Sir.  We  realise  that 
there  is  an  argument  on  the  creditors’ 
side  but  we  do  feel  the  argument  of  the 
companies  outweighs  the  other. 

4297.  Chairman:  I do  not  think  we  can 
really  carry  that  much  further.  There  is 
just  one  other  point  on  exempt  private 
companies  and  that  is  the  permission 
accorded  to  them  to  make  loans  to  direc- 
tors whereas  the  general  run  of  companies 

is  prohibited  from  doing  that. Sir 

Robert  Maclean:  We  did  not  consider  it 
on  the  Committee. 

4298.  Then  perhaps  we  can  pass  from 
it.  Then  the  next  point  arises  under 
heading  5 (a),  exercise  of  powers  of  com- 
panies by  directors  and  degree  of  control 
retained  by  shareholders.  You  deal  with 
one  of  the  instances  where  that  question 
arises,  and  that  is  the  case  of  a fundamental 
change  in  the  activities  of  the  company  and 
you  say:  “ after  a thorough  review  of  the 
matter,  however,  it  has  been  decided  not 
to  recommend  any  change  in  this  field.”. 
That  is  to  say,  your  view  is  that  the  law 
should  not  be  altered  so  as  to  make  it 
obligatory  to  get  the  prior  consent  of  the 
shareholders  before  the  directors  can  go 
in  for  a fundamental  change  of  activity? 

Our  basic  approach  to  this  is  that  we 

do  not  live  in  a static  society  and  the 
object  of  legislation  should  presumably 
be  to  give  the  greatest  freedom  to  the 
management  of  companies  compatible 
with  reasonable  attention  being  paid  to 


the  interests  of  the  public,  the  employees 
and  the  shareholders.  We  feel  the  law 
as  it  stands  at  present  to  be  reasonably 
balanced.  It  should  not  in  our  opinion 
be  necessary  for  directors  to  hold  up 
decisions  in  a rapidly  changing  economy, 
and  the  Scottish  economy  has  been  going 
through  quite  a number  of  changes 
recently.  We  do  not  feel  the  directors 
should  hold  up  the  decision  whether  to 
develop  this  business  interest  or  that — 
prior  disclosure  can  be  commercially  un- 
wise— but  we  do  think  it  desirable  for 
directors  to  report  major  changes  to 
shareholders  at  the  annual  general  meeting 
next  following. 

4299.  You  could  conveniently  do  that 
by  means  of  the  director’s  annual  report? 
Yes. 

4300.  So  that  you  would  tell  the  share- 
holders at  the  first  practical  opportunity 
of  what  had  been  done,  but  you  would 
not  think  it  feasible  to  consult  them  in 

advance? 1 think  that  should  be  left 

to  the  discretion  of  the  directors  because 
premature  disclosure  can  be  commercially 
inadvisable.  Provided  shareholders  are 
kept  informed  and  know  that  when  direc- 
tors need  them  they  have  such  powers,  I 
see  nothing  wrong  with  it.  And  if  in 
general  meeting  it  is  the  wish  of  the  share- 
holders that  the  directors  should  not  have 
such  powers,  I suppose  a resolution  could 
be  made  limiting  them. 

4301.  Would  there  be  any  merit  in 
amendment  of  the  law  so  that  the  directors 
should,  whenever  practicable,  consult  the 
shareholders  in  advance,  but  when  they 
did  not  consult  the  shareholders  in 
advance  they  should  include  in  their 
annual  report  or  in  some  other  document 
a statement  of  the  reasons  why  they  had 
found  it  impracticable  to  consult  them: 
so  that  the  directors  would  have  to  apply 
their  minds  to  the  question  in  each  case — 
“ now  is  this  a matter  we  ought  to  ask  the 

shareholders  about  first?”. It  has 

certainly  been  the  practice  in  my  own 
company  to  consult  shareholders  in  any 
major  matter,  and  we  deemed  it  practic- 
able to  do  so  in  each  case  because  we 
either  held  options  or  undertakings,  or 
something  of  that  kind.  But  it  is  not 
difficult  to  envisage  circumstances  where 
that  would  be  undesirable  and  so  long  as 
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directors  are  left  with  the  power  to  decide 
whether  it  is  practicable  or  not  to  disclose 
at  a prior  stage  I think  the  situation  is 
preserved;  and  your  comment  that  direc- 
tors should  explain  in  broad  terms  at  the 
first  convenient  occasion  thereafter  seems 
appropriate. 

4302.  Of  course  this  is  a topic  which 
has  had  some  public  attention  called 
to  it  and  one  can  take  perhaps  a 
rather  extreme  example  to  illustrate  the 
question . I,  having  some  money  to  invest, 
put  it  into  a company  which  is  a very 
successful  and  solvent  chain  of  boot  shops 
up  and  down  Britain,  a perfectly  safe 
investment  paying  a regular  dividend. 
Then  I suddenly  discover,  never  having 
been  consulted,  that  the  boot  shop  business 
has  been  disposed  of  and  the  proceeds 
invested  in  a very  problematical  diamond 
mine  somewhere  in  Africa.  Would  I not 
as  a shareholder  have  good  reason  for 
feeling  aggrieved?  I invested  in  a boot 
shop  and  it  has  turned  into  a diamond 

mine. If  the  memorandum  and  articles 

of  association  gave  the  directors  power  to 
invest  in  a diamond  mine  I should  have 
thought  that  went  some  way  to  meet  your 
point,  and  we  of  course  have  asked  that 
the  law  be  left  as  it  is  in  that  particular 
regard.  But  when  approaching  this 
question  we  realise  one  can  very  frequently 
illustrate  points  where  the  principle  shows 
up  badly  and  one  has  to  come  to  some 
decision  on  balance,  and  we  felt  that  on 
balance  directors  are  not  given  to  wasting 
their  shareholders’  money.  So  far  as  my 
experience  goes  they  tend  to  conserve  it 
and  look  after  it  and  they  should  not  be 
unduly  hampered  in  their  freedom  to  do 
so.  If  it  is  commercially  disadvantageous 
in  their  opinion  to  indicate  that  certain 
discussions  are  taking  place  or  a certain 
offer  has  been  made,  we  feel  they  should 
not  be  forced  to  disclose  the  fact  and 
suffer  that  disadvantage. 

4303.  That  of  course  is  a point  of  view. 
You  may  well  say  it  is  unreasonable  to 
restrain  directors  from  doing  something 
that  the  great  majority  of  them  would 
never  think  of  doing,  in  order  to  catch 
the  less  scrupulous  members  of  the  body 
of  directors  in  the  country,  and  you  attach 

importance  to  that? 1 do  attach 

importance  to  that  and  that  was  in  the 
minds  of  the  committee  before  reaching 


its  view;  and  speaking  as  we  must  from 
the  Scottish  picture  we  have  not  seen 
flagrant  abuses  of  that.  We  thought  on 
balance  that  the  present  system  seemed  to 
work,  but  perhaps  I might  turn  in  this 
connection  to  Mr.  Hodge  who  may  know 
more  precisely. 

Mr.  Hodge:  We  also  felt,  Sir,  it  would 
be  extremely  difficult  to  define  what  a 
fundamental  change  was.  And  we  are 
back  again  to  the  principle  that  there 
should  not  be  restriction  unnecessarily. 
We  thought  in  this  case  it  was  not  prac- 
ticable to  insist  that  the  directors  should 
always  consult  the  shareholders. 

4304.  I think  that  really  is  as  far  as  we 

can  go  on  that  point.  The  next  one  is 
under  heading  5 (c)  concerning  the  issue 
of  shares.  You  say  in  your  memorandum 
that  “ unissued  shares  should  not  be  used 
for  a purpose  not  visualised  at  the  time  of 
their  creation  except  with  the  prior  consent 
or  subject  to  the  subsequent  approval  of 
the  shareholders  ”.  The  purpose  not 
visualised  at  the  time,  I take  it,  means  a 
purpose  not  resolved  upon? Yes. 

4305.  So  the  situation  you  are  dealing 
with  is  that  the  company  has  an  amount 
of  unissued  capital  which  is  not  earmarked 
so  to  speak  for  any  particular  purpose  or 
which  the  directors  decide  some  time  after 
its  creation  to  apply  in  a different  way 
from  what  was  originally  contemplated? 
Then — I am  not  sure  if  I have  put  your 
point  right — you  say  the  shareholders 

should  be  consulted. Yes,  but  our 

point  was  nothing  would  prevent  the 
company  in  general  meeting  from  giving 
the  directors  carte  blanche  to  make  future 
issues  for  any  purpose  providing  they  had 
actually  done  it  by  resolution. 

4306.  Then  it  has  been  suggested  to  us 

that  in  that  kind  of  case  where  there  are 
some  unissued  shares  and  the  directors 
resolve  to  issue  them  for  cash,  they  ought 
to  offer  them  in  the  first  instance  pro  rata 
to  the  equity  shareholders  unless  the  share- 
holders otherwise  direct  by  special  resolu- 
tion.  You  would  have  to  have  a 

special  resolution  authorising  the  issue  for 
cash? 

4307.  It  depends  how  the  article  or 
provision  was  framed.  What  I think  was 
contemplated  by  the  people  who  made 
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this  suggestion  was  that  the  directors 
could  go  ahead  and  offer  the  shares  pro 
rata  to  the  existing  equity  shareholders. 
If  they  did  that  they  needed  no  reference 
to  a general  meeting,  but  if  they  proposed 
to  issue  them  in  some  other  way  or  to 
outsiders,  we  will  say,  then  that  had  to  be 
done  only  with  the  prior  consent  of  the 

company  in  general  meeting. Sir 

Robert  Maclean:  Although  the  company 
in  general  meeting  might  not  limit  them 
to  a specific  purpose,  it  may  give  the 
directors  powers  to  make  such  a decision. 

4308.  One  would  have  to  recognise  it 

might  be  done  in  that  way. Mr. 

Hodge : That  was  our  point.  We  thought 
the  company  in  general  meeting  should 
be  required  to  authorise  the  directors  to 
issue  shares,  but  have  power  to  give  the 
directors  carte  blanche  if  necessary.  That 
would  cover  the  case  of  an  issue  for  cash, 
not  offered  pro  rata  to  existing  share- 
holders. 

4309.  Yes,  I think  that  would  probably 
be  so  where  the  company  had  given 
general  authority  to  the  directors  to  the 
effect  that  the  shares  should  be  at  the 
disposal  of  the  directors  who  might  do 
as  they  thought  fit.  That  Would  cover  the 
directors  making  any  allotment  within 

that  really  unrestricted  range. We  feel 

the  company  should  have  that  power. 

4310.  That  would  cover  the  matter 

unless  and  until  the  resolution  was 
revoked? Yes. 

4311.  But  the  directors  would  not  have 
to  go  backwards  and  forwards  to  the 
shareholders  every  time  they  were  going 

to  issue  some  more  capital  ? Sir  Robert 

Maclean:  That  is  so. 

43 12.  And  I take  it  you  would  limit  the 

obligation  to  seek  prior  consent  to  issues 
of  shares  of  some  substance,  not  to  the  odd 
hundred  required  to  qualify  a director  or 
something  of  that  kind?  Then,  in  the 
case  of  issues  of  shares  for  consideration 
other  than  cash,  clearly  there  can  be  no 
question  of  pro  rata  issue  to  the  share- 
holders but  in  such  a case  would  you 
require  their  consent,  if  it  was  a substan- 
tial issue  ? If  the  directors’  qualification 

point  arose — we  did  not  consider  that 
point  in  detail — my  personal  opinion  is 
that  ought  to  be  covered  by  the  company 


in  general  meeting  giving  their  directors 
power  to  issue  shares  which  would  cover 
that  eventuality,  even  although  the  full 
right  was  not  exercised  for  many  years. 
But  in  principle  we  feel  that  all  issues 
other  than  those  to  existing  shareholders 
ought  to  be  approved  by  the  company  in 
general  meeting.  But  realising  that  it  may 
not  always  be  commercially  wise  to  bring 
back  a specific  project  for  examination  or 
consideration  by  the  general  meeting  when 
it  arises,  we  felt  it  should  be  within  the 
power  of  the  company  to  give  its  directors 
authority  at  a general  meeting  in  advance 
to  such  extent  as  it  deemed  proper. 

4313.  The  shares  were  not  to  be  issued 

without  the  prior  consent  of  the  share- 
holders given  either  generally,  or  specific- 
ally in  relation  to  the  transaction;  that  is 
how  it  would  work  out? Yes. 

Mr.  Hodge:  And  the  position  could 
conceivably  remain  as  at  present,  even  if 
our  recommendation  were  carried  out,  if 
the  company  in  general  meeting  gave 
carte  blanche  to  the  directors. 

4314.  Mr.  Watson : Am  I correct  in 
understanding  that  would  cover  action  by 
the  directors  in  issuing  shares  for  cash  to 

other  than  their  shareholders? Yes, 

provided  it  had  been  authorised  by  the 
company  in  general  meeting. 

4315.  Mr.  Scott:  That  means  provided 
it  had  been  authorised  at  the  time  the 
shares  were  created,  there  would  be  no 
need  to  come  back  for  special  authority 

to  the  shareholders? Sir  Robert 

Maclean:  If  the  shares  are  unissued, 
whether  the  directors  exercise  the  authority 
at  that  time  or  later  would  not  appear  to 
matter  as  long  as  it  did  not  conflict  with 
the  decision  of  the  general  meeting. 

4316.  You  would  see  no  objection  to 
shareholders  passing  the  resolution  in- 
creasing the  capital  and  saying  the  shares 
so  created  were  at  the  free  disposal  of  the 
directors  to  allot  and  issue  as  they  saw 

fit? It  being  understood  of  course  that 

the  general  meeting  has  power  to  cancel 
that  authority. 

4317.  Mr.  Bingen:  There  is  no  real 
alteration  in  the  present  position  then? 

Mr.  Hodge:  No,  except  there  could 

be  a formal  resolution  if  you  wanted.  Y ou 
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could  state  the  type  of  resolution  required 
to  be  passed  to  give  this  authority.  You 
could  detail  it  if  necessary. 

4318.  Mr.  Scott : Where — in  the  consti- 
tution? May  I get  this  clear?  When  a 
company  starts  life  now  it  normally 
provides  that  the  shares  are  at  the  free 
disposal  of  the  directors.  This  is  the 
initial  capital.  That  is  the  standard  posi- 
tion. Supposing  there  is  some  unissued 
capital  left  after  the  company  has  made 
its  first  issue,  are  the  directors  to  be  free 
to  go  on  and  issue  the  balance,  or  should 
they  go  for  a further  resolution  giving 

authority  to  issue  the  balance? That 

is  an  issue  after  the  initial  issue? 

4319.  After  the  initial  issue,  but  part 

of  the  original  capital. 1 do  not  think 

we  would  object  to  the  directors  having 
to  go  for  a further  resolution  from  the 
company  for  authority  to  issue  those 
shares  in  a given  set  of  circumstances  or 
at  their  discretion. 

4320.  Mr.  Bingen:  Would  not  the 
difficulty  be  in  deciding  when  that 
position  had  been  reached  ? The  company 
would  be  formed  with  two  or  seven  sub- 
scribers and  the  shares  of  those  members 
would  have  been  taken  up;  would  the 
requirement  then  apply  to  any  subsequent 

issue? Sir  Robert  Maclean:  There  is  a 

difficulty  here,  Sir,  defining  the  means  by 
which  that  objective  should  be  secured. 
The  objective  is  that  the  company  should 
in  general  meeting  be  able  to  give  the 
directors  carte  blanche , and  I am  afraid 
we  have  a little  difficulty  in  recommend- 
ing how  that  objective  is  best  secured, 
but  that  is  our  objective. 

4321.  Do  I assume  the  general  view  of 

Sir  Robert  and  his  colleagues  is  that  by 
and  large  all  issues  other  than  a minor 
proportion  of  the  capital  should  be 
offered  as  issues  pro  rata  to  existing 
shareholders  ? No,  we  do  not  say  that. 

4322.  You  say,  provided  you  have  the 
standard  form  or  article  as  we  all  know  it 
today,  all  shares  may  be  issued  to  such 
persons  on  such  terms  and  conditions  as 
the  directors  see  fit?  An  issue  not  for 
cash  but  by  way  of  acquisition  of  assets 
in  exchange,  would  then  be  clearly  within 
the  competence  of  the  directors.  So  you 
are  recommending  a continuance  of  the 


present  law,  or  practically  so? Yes, 

that  is  so. 

4323.  Chairman:  That  is  how  you 

would  put  it? Yes. 

4324.  Then  I think  we  can  perhaps 
pass  from  that  and  the  next  one  I would 
refer  to  is  heading  6,  Duties  of  directors, 
and  there  you  deal  with  the  awareness  of 
the  directors  of  their  duties  and  you  say: 

“ It  is  considered  that  there  is  a case  for 
instituting  a way  of  codifying  and  bringing 
to  the  attention  of  directors  their  principal 
responsibilities  and  duties  under  the 
Companies  Act.  There  might,  for 

example,  be  a table  annexed  to  the  Act 
in  which  these  duties  were  summarised.”. 
Do  you  think  it  would  really  be  possible 
by  legislation  to  define  exhaustively  a 

director’s  duties? Mr.  Hodge:  No, 

Sir.  What  we  had  in  mind  was  the 
smaller  private  company.  Could  there  be 
something  either  appended  to  the  Act  or 
issued  by  the  Board  of  Trade  outlining 
the  principal  points  rather  on  the  same 
lines  as  the  Board  of  Trade  issues  a 
pamphlet  with  regard  to  floatation  of 
companies — it  was  the  smaller  private 
company  we  had  in  mind  here,  Sir. 

4325.  A sort  of  child’s  guide  to  com- 
pany law?  It  is  an  attractive  suggestion. 

We  realise  the  difficulty  that  may 

arise  in  a small  private  company,  with 
people  who  are  not  aware  of  the  funda- 
mental bases  under  which  companies 
trade. 

4326.  Might  not  that  kind  of  thing  be 

left  to  private  enterprise? Yes. 

4327.  Mr.  Bingen:  When  you  look  at 
the  Companies  Act,  you  do  not  find 
anywhere  clearly  defined  what  are  the 
duties  and  responsibilities  of  directors. 
If  you  take  trustees,  you  have  got  the 
Trustees  Act.  I must  say  I have  some 
feeling  for  the  view  that  there  should  be  a 
code  of  practice  written  into  the  Act. 

4328.  Chairman:  I agree,  and  if  it 
were  practicable  it  would  be  an  excellent 

thing. All  we  wanted  to  do  was  to 

put  forward  the  suggestion. 

4329.  Mr.  Bingen:  I do  not  know 
whether  a director  is  a manager,  a trustee, 
or  a quasi-trustee.  You  get  into  an  area 
of  philosophy.  You  have  got  to  look  after 
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your  employees,  your  customers,  the 
public  and  all  sorts  of  things.  You  do 
not  find  that  anywhere  drawn  to  your 
attention. 

4330.  Professor  Gower : I think  it  is 
possible  to  do  it  in  fairly  general  terms, 
and  indeed  attempts  have  been  made. 
The  new  Australian  Uniform  Bill  does  go 
someway  in  this  direction.  It  does  not 
go  very'  far,  but  it  does  make  a start.  It 
points  out  that  directors  must  not  make  a 
personal  profit  without  the  consent  of 
shareholders,  and  so  on,  and  surely  this 
kind  of  thing  can  be  done.  It  might  be 
argued  that  that  is  precisely  the  kind  of 
thing  that  the  average  director  does  not 
realise  in  the  case  of  a small  private 

company. Mr.  Neil : When  we  were 

discussing  this,  someone  introduced  this 
by  making  almost  word  for  word  the 
same  remarks  as  Mr.  Bingen  has  just 
made,  and  it  was  because  of  a desire  to 
deal  with  that  that  the  suggestion  was 
made.  But  on  your  point  as  to  why 
should  not  some  enterprising  chap  do 
this  anyway,  the  point  is  that  if  it  were  a 
table  to  the  Act  there  would  be  a greater 
likelihood  that  it  would  come  to  the 
attention  of  those  people  who  were 
concerned.  They  do  not  have  to  go  and 
buy  a book,  but  they  have  all  got  to  have 
articles  of  association  and,  perhaps,  the 
solicitors  might  also  say  “ By  the  way, 
don't  forget  to  read  the  bit  at  the  back.”. 

4331.  Chairman : This  would  be  part 

of  the  Act,  would  it? It  might  be  a 

table  annexed  to  the  Act. 

4332.  It  would  need  some  very  careful 
codification,  and  would  be  a very'  difficult 

task. 1 agree,  but,  as  Professor  Gower 

said,  I think  something  could  be  done. 

4333.  And  if  anyone  was  trying  to 
bring  a dishonest  director  to  book  he 
could  refer  not  only  to  what  was  in  the 
table  but  to  what  was  not  in  the  table. 
” It  never  said  that  I was  not  to  do  this.”. 
That  is  one  of  the  difficulties,  is  it  not? 
But  it  is  still  a suggestion  that  is  well 
worth  looking  at.  Then  there  is  the 
question  of  shares  with  restricted  or 
no  voting  rights,  which  is  heading  7. 
Your  view  there  expressed  is  that  no 
restriction  should  be  permitted  on  voting 
rights  of  ordinary  shares  so-called.  Any 


shares  with  restrictions  as  to  voting  rights 
should  be  designated  non-voting  shares. 
Am  I right  in  thinking  that  what  you 
mean  by  that  is  that  it  should  not  be 
allowable  to  have  ordinary  shares  which 
are  called  ordinary  shares  but  have  no 
votes  and,  on  the  other  hand,  any  shares, 
with  restrictions  as  to  voting  rights  should 
be  designated  non-voting  shares?  That 
means  that  if  you  get  a share  on  the 
market  clearly  described  as  a non-voting 
share,  then  you  have  no  particular 

objection  to  it? Mr.  Hodge : But  you 

could  have  a non-voting  share  whose 
rights  were  similar  to  the  present  ordinary 
share  as  to  dividends  and  rights  on 
winding  up. 

4334.  Yes,  but  as  to  voting  they  carry 
no  votes  and  the  share  certificate,  or 
whatever  it  was,  would  contain  a clear 
indication  that  they  were  not  voting 
shares.  Subject  to  that  stipulation  you 
see  no  particular  reason  for  objecting  to 

them? Sir  Robert  Maclean:  No.  Our 

basic  position  is  that  we  have  no  objection 
to  the  creation  or  issue  of  non-voting 
shares,  provided  they  are  clearly  designated 
as  such.  In  this  matter,  of  course,  I think 
I should  declare  a personal  interest  as  I 
am  Chairman  of  a company  which  has 
non-voting  shares  in  issue,  and  I believe 
it  is  in  the  interests  of  all  concerned  to 
meet  our  requirements  in  this  way. 

4335.  The  next  is  heading  8,  on 
protection  of  minorities,  and  you  think 
on  the  whole  that  the  protection  afforded 
to  minorities  is  adequate.  You  say  that 
it  is  felt  that  the  legal  formalities  necessary 
to  enforce  these  rights,  however,  often 
prove  cumbersome,  vexatious  and  tardy 
in  practice,  and  there  is  a case  for 
introducing  some  simplified  procedure 
whereby  minorities  might  enforce  rights 
more  promptly.  A system  of  compulsory 
arbitration,  for  example,  might  be  con- 
sidered, or  an  extension  of  the  procedure 
available  under  sections  164  and  165  of 
the  1948  Act.  Speaking  for  myself,  and 
I think  for  some  of  my  colleagues,  I 
strongly  deprecate  the  assumption  that 
arbitration  would  be  quicker  or  more 
expeditious,  or  cheaper  or  better  in  its 
result  than  recourse  to  the  ordinary 
Courts.  Still,  there  are  some  people  who 
never  can  be  converted  to  that  point  of 
view.  The  next  one  is  heading  9,  on  the 
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protection  of  special  classes  of  shares. 
Your  recommendation  there  is  that 
article  4 of  Table  A — that  is  the  modifica- 
tion of  rights  clause — should  be  made 
binding  on  all  companies  by  being 
included  as  a section  of  the  Act.  That  is 
to  say,  where  you  have  articles  which 
create  preference  and  ordinary  shares,  and 
the  articles  do  include  provisions 
protecting  minorities  by  saying  that  their 
rights  are  not  to  be  interfered  with  without 
the  consent  of  a separate  meeting,  then 
you  want  to  resolve  the  doubt  as  to 
the  position  of  the  shareholders  by 
reading  into  the  articles  the  usual  provi- 
sion for  separate  meetings.  That  is  your 

suggestion  there? Mr.  Hodge : That 

is  right. 

4336.  There  is  only  one  point  that  I 
want  to  raise  on  that,  and  that  concerns 
those  cases  in  which  special  rights  are 
attached  to  different  classes  of  shares  in 
the  memorandum.  Would  it  be  your 
view,  that,  as  well  as  introducing  the  usual 
modifications  of  rights  clauses  into  the 
articles  of  association  of  a company,  you 
should  also  provide  that  the  rights 
attached  to  shares  by  the  memorandum 
might  be  modified  in  a similar  way?  I do 
not  know  if  you  have  considered  it,  but 
the  present  position,  as  I understand  it, 
is  that  where  rights  are  attached  to  a 
special  class  of  shares  by  the  memo- 
randum, then  they  can  only  be  got  rid  of 
by  a scheme  of  arrangement  which  does, 
of  course,  involve  an  application  to  the 

Court. We  did  not  give  consideration 

to  that,  but  the  point  we  were  considering 
was  where  the  power  to  alter  was  in  the 
articles  only.  I do  not  think  we  intended 
this  to  take  the  place  of  section  23  (2). 

4337.  I raised  it  because  it  is  a point 
which  a good  many  of  our  witnesses  have 
referred  to,  and  some  say  it  gives  a 
superfluity  of  protection  and  is  merely  an 
inconvenience  which  ought  to  be  done 
away,  with;  others  say  it  does  give 
additional  protection  and  there  is  no 
ground  for  disturbing  it.  You  would 

rather  take  the  latter  view? We  have 

not  really  considered  it. 

4338.  We  can  pass  from  that.  The 
next  one  under  heading  11  is  disclosure  of 
ownership  and  control.  Your  suggestion 
is  that,  where  the  total  of  holdings  through 


a nominee  or  nominees  on  behalf  of  an 
individual  or  group  reaches  10  per  cent, 
of  the  capital  of  a company,  the  beneficial 
owner  should  be  required  to  declare  his 
interest  to  the  company.  A suggestion 
on  similar  lines  has  been  made  to  us  by 
various  witnesses,  and  there  have  been  a 
good  many  alternative  suggestions  too. 
Would  you  not  agree  that  the  practical 
difficulties  of  requiring  such  disclosure 

are  rather  formidable? We  would 

agree  completely,  Sir.  Perhaps  I should, 
however,  say  that  since  this  evidence  was 
submitted  we  have  received  some  views  in 
favour  of  non-disclosure. 

Sir  Robert  Maclean : I have  certain 
reservations  of  a minor  character.  It  is 
my  own  experience,  as  a man  of  business, 
manufacturing  and  selling  products 
through  wholesale  or  retail  channels,  that 
occasionally,  possibly  by  reason  of  death, 
someone  comes  to  you  and  says  “ Can 
you  help  us  here.  We  have  death  duties 
to  meet.”.  There  are  several  members  of 
a family  involved,  and  on  a temporary 
basis  we  lend  the  company  money.  We 
have  taken  a temporary  interest  in  that 
concern,  it  might  be  wholesale  or  it  might 
be  retail,  but  we  certainly  would  not  do  so 
if  it  were  disclosed  that  we  were  doing  it, 
as  we  only  do  it  to  oblige  the  people 
concerned  and  in  our  own  interests,  of 
course,  to  preserve  an  outlet.  But  it  is 
not  a normal  part  of  our  activities  and 
we  would  only  do  it  to  assist  a friend  in 
need,  and  we  withdraw  from  it  as  soon  as 
we  can.  From  time  to  time — and  I speak 
from  the  point  of  view  of  a large  manu- 
facturer—we  temporarily  assist  someone 
to  start  up  in  the  distributive  side  by 
means  of  taking  an  interest  in  the  equity 
for  a period  and  then  withdrawing.  If  all 
that  sort  of  thing  had  to  be  disclosed 
compulsorily,  we  would  have  to  stop 
doing  it  and  many  people  would  not  get 
their  start  in  life.  If  you  did  it  for  one, 
the  other  chap  who  is  not  so  efficient,  is 
liable  to  say  “ Why  didn’t  you  do.  it  for 
me?”  and  that  kind  of  thing  would  have 
to  come  to  an  end.  I do  not  say  it  is  an 
important  consideration  in  the  national 
picture,  but  there  are  many  small  people 
up  and  down  the  country  who  have  quietly 
benefited  from  this  kind  of  thing. 

4339.  That  is  an  example  of  the  legiti- 
mate use  of  the  nominee  system,  so  to 
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speak. Commercially,  of  course,  it  is 

undesirable  for  people  in  our  position. 

4340.  Then  you  suggest  that,  where  the 
holding  through  a nominee  or  nominees 
on  behalf  of  an  individual  or  group 
reaches  10  per  cent,  or  more  of  the  capital 
of  the  company,  the  beneficial  owner 
must  declare  his  interest.  The  sanction 
you  provide  for  that  is  total  forfeiture  of 
voting  rights.  Would  not  that  be  rather 
extreme,  because  the  owner  of  the  bene- 
ficial interest  might  have  no  ulterior 
motive  at  all,  but  he  would  have  just 
infringed  this  provision.  Do  you  not  think 
it  would  be  rather  a severe  penalty  to 
deprive  him  of  voting  rights  altogether? 

Mr.  Hodge:  Here  we  found  difficulty 

in  trying  to  suggest  any  suitable  penalty. 
I would  agree  with  what  you  have  said. 

4341.  This  kind  of  penalty  could  be 

used  by  a rival  faction  in  the  company  to 
its  own  advantage. Yes. 

4342.  Mr.  Bingen:  Are  you  suggesting 

permanent  or  temporary  forfeiture  of 
voting  rights,  and  can  they  purge  their 
offence  by  disclosure? Temporary  for- 

feiture was  suggested.  But  we  appreciate 
the  difficulties  involved. 

4343.  Mr.  Brown:  How  do  you  dis- 
qualify those  whom  you  do  not  know? 
Yes,  I appreciate  that. 

Mr.  Neil:  I think  it  was  envisaged  in 
practice  that  if,  for  example,  a group, 
which  had  in  breach  of  the  Act  in  these 
terms  remained  anonymous,  came  along 
and  tried  to  move  a resolution  to  sell  the 
company’s  property  for  example  they 
would  then  not  be  able  to  use  their  votes 
on  that  resolution:  in  other  words,  this 
was  designed  to  make  it  more  difficult  for 
some  group  to  acquire  control  without  the 
directors  becoming  aware  of  what  was 
happening.  I agree  it  is  difficult  to  know 
where  that  would  stop,  but  that  was  the 
general  idea. 

4344.  By  coming  along  they  would 

have  disclosed  their  ownership. Not 

in  the  terms  of  the  Act. 

4345.  Chairman:  This  suggestion  has 
also  been  made  on  this  topic,  that  this 
question  of  nominee  holdings  should  be 
left  for  enforcement  by  the  Board  of  Trade 
under  section  172  and  section  173  of  the 


Act,  on  the  footing  that  these  sections 
should  be  suitably  modified  to  meet  cases 
of  this  sort,  and  that  the  Board  of  Trade 
could  be  put  in  motion  by  the  directors 
of  a company,  instead  of  requiring  a 
resolution  of  the  company  itself.  Do  you 

think  there  is  any  future  in  that? Mr. 

Hodge:  Yes. 

4346.  Of  course,  the  criticism  always 
is  that  by  the  time  the  Board  of  Trade 
has  moved  itself  the  mischief,  or  whatever 
it  was,  has  already  been  done.  But  do  you 
think  that  a middle  road  might  be  reached 

in  that  kind  of  way? Mr.  Neil:  The 

suggestion  of  using  these  sections  is  to 
enforce  a disclosure,  or  deal  with  a non- 
disclosure in  these  terms,  is  it? 

4347.  If  the  directors  had  reason  to 
believe  that  somebody  was  accumulating 
shares  on  behalf  of  someone  else,  who  was 
the  beneficial  owner,  then  the  directors 
would  apply  to  the  Board  of  Trade  for  a 

suitable  investigation  into  the  matter. 

It  was  never  considered,  Sir,  but  it  seems 
a reasonable  alternative. 

4348.  Admittedly,  it  might  put  the 

board  of  directors  in  a somewhat  invidious 
position. 1 can  imagine  that,  too. 

4349.  That  has  been  suggested  as  an 
alternative,  and  a number  of  other  sugges- 
tions have  been  made,  but  I think  they  are 
nearly  all  affected  by  the  same  kind  of 
difficulty.  You  have  not  heard  of  any 
other  suggestions,  I take  it,  by  way  of 

alternative  to  your  suggestion? 1 do 

not  remember  any  alternative  being 
seriously  discussed.  In  fact,  it  has  caused 
a good  deal  of  thought  as  to  how  it  could 
be  enforced. 

4350.  Professor  Gower:  But  you  still 
stick  to  your  recommendation  that  10 
per  cent,  holders  should  disclose,  if  a 

practical  means  could  be  found? That 

was  the  general  view. 

Mr.  Hodge:  But  we  have,  as  I said,  had 
a contrary  view  expressed  to  us. 

4351.  Professor  Gower:  That  was  why 
I asked.  I was  not  quite  clear  whether  you 
still  stuck  to  your  guns  or  not. 

4352.  Chairman:  The  next  is  heading 
14,  on  the  practice  of  carrying  on  business 
through  an  associated  or  subsidiary  com- 
pany, and  you  say  that  the  possibility  of 
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requiring  companies  to  disclose  names  of 
associated  and  subsidiary  companies  in 
the  annual  report  should  be  examined. 
So  far  as  one  can  do  it  at  meetings  such 
as  this,  it  has  to  some  extent  been 
examined  and  there  seems  to  be  a fairly 
strong  body  of  opinion  in  favour  of  the 
view  that  some  degree  of  disclosure  would 
be  desirable.  But  as  one  might  expect, 
there  is,  I think,  a considerable  conflict  as 
to  the  extent  of  the  disclosure  which  could 
reasonably  be  asked  of  the  company,  and 
which  could  reasonably  be  given  by  the 
company  without  prejudice  to  its  own 
interests.  Have  you  yet  been  able  to 
examine  the  question  so  as  to  give  us  any 

views  upon  it? We  thought  that  there 

might  be  disclosure  but  that  there  should 
be  powers  of  exemption  by  the  Board  of 
Trade,  or  otherwise,  in  cases  where  it  was 
not  in  the  company’s  interest  to  make  a 
disclosure. 

4353.  Or  possibly  where  the  particular 

subsidiary  company  was  so  insignificant  a 
part  of  the  whole  undertaking  that 
disclosure  of  that  might  be  dispensed 
with? Yes. 

4354.  Mr.  Scott : Is  the  suggestion  that 

it  should  not  be  in  the  directors’  power  to 
decide  whether  the  name  of  a subsidiary 
company  should  be  omitted,  and  they 
would  have  to  get  the  permission  of  the 
Board  of  Trade? Yes. 

4355.  Would  the  Board  of  Trade  be 
better  able  to  judge  than  the  directors, 
themselves,  as  to  whether  it  would  be 

reasonable  to  grant  exemption? The 

directors  could  put  forward  to  the  Board 
of  Trade  their  reasons. 

4356.  There  would  be  nobody  to  argue 
the  contrary  before  the  Board  of  Trade, 

would  there? No,  I appreciate  that 

point. 

4357.  If  we  are  considering  commercial 
reasons  surely  the  directors,  with  the 
greatest  respect  to  the  Board  of  Trade, 
are  better  able  to  form  an  opinion  on  a 
matter  like  that  than  the  Board  of  Trade 

are. 1 agree  with  that.  There  might, 

however,  be  reasons  in  addition  to 
commercial  reasons. 

4358.  If  there  were,  of  course,  that 
would  possibly  help,  but  is  it  not  rather 
unfair  that  the  directors  should  be  able, 


as  it  were,  to  hide  behind  a decision  of 
the  Board  of  Trade,  which  could  only  be 
reached,  really,  on  the  basis  of  informa- 
tion supplied  to  the  Board  of  Trade  by 
the  directors? 1 think  that  is  right. 

4359.  Would  it  be  equally  effective  to 
leave  the  decision  to  the  directors  ? If  you 
admit  commercial  reasons  as  justifying 
the  omission  of  the  name  of  a subsidiary 
company  from  the  accounts,  would  not 
the  directors  be  the  people  to  decide  it? 
Yes,  I would  agree  with  that. 

4360.  Chairman : That  happens  at 
present  under  section  157  (2)  on  the  direc- 
tors’ report,  where  the  directors  are  given 
power  to  exclude  information  where  they 
think  it  would  be  harmful.  The  next 
point  is  heading  16  on  take-over  bids,  and 
what  I would  like  to  ask  is  whether  you 
are,  broadly  speaking,  satisfied  with  the 

Board  of  Trade’s  new  regulations. 

Yes,  we  are. 

4361.  I think  I can  pass  to  heading  24, 
which  concerns  companies’  names,  and 
the  particular  matter  with  which  you  are 
concerned  is  the  use  of  the  words  “ bank  ”, 
“ bankers  ”,  “ banking  ” and  so  forth  by 
quite  unsuitable  companies.  I think  your 
observations  command  general  accep- 
tance; that  is  to  say,  some  restriction 
ought  to  be  put  on  the  use  of  those  names. 
Then,  I think  you  also  suggest  that  the 
Registrars  of  Companies  and  of  Business 
Names  should  produce  a short  code 
describing  the  principles  on  which  the  use 
of  certain  words  is  permitted,  such  as 
National,  Scottish,  and  Highland.  Might  it 
not  really  be  difficult  to  settle  in  advance 
an  exhaustive  code,  and  might  it  not  be 
better  to  leave  the  Board  of  Trade  to  deal 
with  individual  problems  as  they  arise? 
In  fact,  I think  the  Board  of  Trade  have 
sent  out  at  least  one  note  stating  the  way 
in  which  they  will,  as  a matter  of  practice, 
exercise  their  discretion.  You  see,  it  is 
easier  for  them  to  list  names  that  they 
have  actually  had,  and  say  “ These  are 
objectionable  ”,  than  to . say  “ Further- 
more, these  other  names  are  objectionable, 

too.”. Mr.  Neil : We  have  had  cases 

reported  to  us  where  the  person  concerned 
was  unable  to  ascertain  from  the  Board  of 
Trade  in  which  circumstances  they  might 
use  these  names;  that  is  to  say,  in  a 
specific  case  they  have  asked,  as  a result 
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of  a refusal,  under  what  circumstances 
could  these  names  be  used,  and  apparently 
they  have  been  unable  to  get  an  answer. 
I think  that  is  what  gives  rise  to  this. 

4362.  They  proposed  certain  names? 

They  proposed  a name  incorporating, 

say,  Highland  and  it  was  turned  down, 
and  they  then  asked  under  which  circum- 
stances they  could  use  that  name.  They 
said  “ What  do  we  have  to  do  to  alter 
our  memorandum,  so  that  we  can  use 
that  name?  ” and  they  were  unable  to  get 
a satisfactory  answer.  I think  that  is  how 
this  arose. 

4363.  A word  like  Highland  would  be 
a word  having  a geographical  significance, 

or  something  of  that  sort? That  is  it, 

Sir. 

4364.  Would  they  refuse  if  the  business 
was  carried  on  in  Penzance,  or  somewhere 

like  that? 1 understand  so,  but  we 

have  had  cases  reported  to  us  where  the 
people  did  not  know  under  which 
circumstances  they  could  have  got  it. 

4365.  In  other  words,  the  Board  of 

Trade  would  not  answer  a hypothetical 
question? Yes. 

4366.  That  is  very  sound. But  in 

practice  it  caused  difficulty. 

4367.  I see  no  objection  whatever  to 
having  a code,  if  it  were  possible  to 
compile  a code  containing  in  advance 
anything  like  all  the  objectionable  words 
that  people  might  want  to  use.  I do  not 
think  we  can  do  much  about  that.  I 
think  it  is  a thing  that  has  to  work  itself 
out,  and  I am  certainly  under  the  impres- 
sion that  the  Board  of  Trade  have  fairly 
extensive  lists  of  names  which  they  will 
not  take.  They  cannot  be  expected  to 

list  names  which  they  will  take. It  is 

not  just  a question  of  names  which  they 
will  not  take — it  is  the  circumstances. 
You  mentioned  those  words  like  Scottish 
and  Highland,  which  are  presumably 
restricted  because  they  have  a geographical 
connotation.  But  it  is  difficult  to  discern 
any  principle  in  the  decisions  which  have 
been  made.  In  relation  to  Highland,  one 
might  have  thought  that  you  could  use 
that  if  your  registered  office  was  north 
and  west  of  a line  drawn,  say,  from 
Helensburgh  to  Peterhead,  but  that  does 


not  seem  to  be  the  criterion.  If  one 
could  have  some  insight  into  the  working 
of  the  Registrar’s  mind  in  those  circum- 
stances, it  would  help.  I think  that  was 
the  basic  point. 

4368.  The  difficulties  were  recognised 
in  the  1948  Act,  because  prior  to  that  the 
section  about  names  did  set  out  a list  of 
particular  names  which  were  objection- 
able, and  the  Cohen  Committee  said  that 
would  not  work  satisfactorily  in  practice, 
so  in  the  1948  Act  the  discretion  was  I 
think  made  absolute.  Any  name  could 
be  refused  which  was  considered  objection- 
able by  the  Board  of  Trade,  so  obviously 
the  difficulties  of  listing  names  are  fairly 

great. 1 am  sure  they  are  formidable, 

Sir,  yes. 

4369.  The  next  point  concerns  section 
201,  which  requires  the  particulars  of 
directors’  names,  and  so  on,  to  be  put  on 
their  circulars,  letters,  etc.  What  you 
say  about  section  201  is  this:  “The 
provisions  of  section  201  of  the  Companies 
Act,  regarding  publication  of  names  of 
directors,  should  be  more  strictly  observed 
and  should  apply  to  companies  incor- 
porated prior  to  1916.”.  I call  your 
attention  to  that  because  we  have  had  a 
number  of  witnesses  who  have  said  that 
it  is  quite  obvious  that  it  was  a 1914  war- 
time measure  which  has  outlived  its 
usefulness,  and  it  ought  to  be  repealed. 

Have  you  any  observations  on  that? 

Mr.  Hodge : We  have  had  the  view 
expressed  that  there  should  be  disclosure 
of  directors’  names  on  correspondence, 
and  circulars,  but  not  on  trade  catalogues. 

4370.  Other  people  have  taken  that 
view.  They  have  not  said  that  the  section 
should  be  repealed,  but  they  have  limited 
the  documents  on  which  names  should 
appear  to  more  reasonable  dimensions. 

We  would  agree  to  that  suggestion, 

not  on  trade  catalogues,  but  it  should  still 
be  continued  on  correspondence. 

Sir  Robert  Maclean : There  is  a feeling 
in  some  quarters,  that  after  a period  of 
quietness  there  has  been  a more  marked 
development  of  foreign-owned  business 
enterprise  in  this  country,  which  we 
welcome  as  individuals,  but  we  would 
like  to  know  where  we  stand  and  I think 
this  might  help  a little  towards  that.  We 
do  not  regard  it  as  a point  of  fundamental 
importance. 
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4371.  You  think  it  may  be  useful? 

It  may  be  useful  in  helping  us  to  know 
a little  where  we  stand.  We  would 
anticipate  a continuance  of  development 
of  foreign-owned  enterprise  in  this 
country. 

4372.  Mr.  Bingen : My  recollection  is 
that  this  Act  was  passed  during  the  first 
war  to  prevent  Germans,  naturalised  or 
otherwise,  calling  themselves  the  All- 
British  Trading  Company  and  things  of 
that  kind.  Now  Sir  Robert  is  saying 
that  he  does  not  object  to  the  continuance 
of  the  directors’  names  on  the  note-paper, 
but  he  sees  no  point  in  their  being  on  trade 
catalogues.  But  he  drew  attention  to  the 
fact  that  there  is  now  foreign  capital  here. 
That,  surely,  is  directed  to  the  question 
whether  you  should  disclose  ownership 
rather  than  the  people  you  are  putting 
in  as  managers  or  directors.  You  may 
have  an  American  or  a Swedish  company, 
and  all  the  directors  may  be  British,  and 
if  the  names  of  the  directors  are  on  the 
note-paper  it  does  not  help  one  way  or 
the  other.  What  you  want  to  know  is 
who  owns  the  company  today,  as 
opposed  to  the  directors  who  may  well  be 
British,  or  one  may  be  American  and  one 

Swedish. 1 do  not  say  it  would  solve 

any  sort  of  problem.  I merely  thought  it 
might  be  a pointer  to  know  whether  the 
directors  are  British  or  foreign.  I think 
to  know  the  names  of  the  directors  is  a 
helpful  thing  with  literature  of  this  kind, 
particularly  because  we  can  expect  a 
small  influx  of  foreign  firms  here.  I do 
not  think  it  gets  to  the  root  of  the 
problem,  but  I see  no  objection  to  the 
disclosure  of  the  names  of  the  directors 
at  all. 

4373.  Chairman : I should  have  thought 

this  section  might  be  of  use  in  dealing  with 
small  traders  who  before  were  carrying 
on  in  partnership  and  converted  them- 
selves into  a company.  It  might  help 
in  that  kind  of  case.  It  might  be  pertinent, 
from  the  point  of  view  of  somebody 
dealing  with  them,  to  appreciate  that  the 
company  was  the  same  as  the  old  partner- 
ship, and  he  could  identify  in  that  way 
the  person  or  persons  with  whom  he  was 
dealing. We  also  concur  in  that  view. 

4374.  Mr.  Althaus : With  regard  to 
Mr.  Bingen’s  point,  might  that  not  lead 
to  reciprocal  action  in  other  countries, 


which  is  one  of  the  things  we  are  trying 
to  avoid? 

4375.  Mr.  Bingen:  I was  not  suggesting 
you  should  do  anything.  I was  arguing 
against  the  necessity  for  the  original 
wartime  restriction,  especially  in  view  of 
Sir  Robert’s  point  that  he  was  really 
interested  in  foreign-owned  concerns. 

4376.  Chairman:  Anyhow,  your  view 
is  that  that  section  is  better  left  with  the 
modification  Mr.  Hodge  has  mentioned, 

rather  than  repealed? We  think  the 

balance  of  advantage  lies  there,  but  we 
have  no  deep  feelings  about  it. 

4377.  I think  the  only  other  point  I 
have  got_  comes  under  heading  26, 
dealing  with  management  and  admini- 
stration. You  say  that  provision  should 
be  made  so  that  where  proxy  votes  are 
sought  a circular  giving  full  and  adequate 
information  and  a two-way  proxy  should 
be  sent  to  shareholders.  First  of  all, 
is  it  not  now  the  practice,  if  proxy  forms 
are  sent  out,  to  accompany  them  with 
some  kind  of  statement  saying  what  the 

voting  is  going  to  be  about? Mr. 

Hodge:  I thought  it  only  applied  to 
companies  which  had  a Stock  Exchange 
quotation,  that  they  had  to  send  out  a 
proxy  allowing  votes  either  for  or  against. 

4378.  What  I was  looking  at  was  the 
proposed  statutory  requirement  that  there 
should  be  a circular  giving  full  and 
adequate  information.  I was  trying  to 
make  the  point  that  in  practice  the 
directors  have  to  send  out  an  explanatory 
statement  when  they  send  out  notices  of 

meetings  and  proxy  forms. 1 agree. 

The  point  here  was  that  in  addition,  the 
Stock  Exchange  requirement,  which  I 
understand  is  that  a proxy  should  permit 
either  voting  for  or  against,  should  be 
introduced  as  standard  in  unquoted 
companies  as  well. 

4379.  But  I think  it  would  be  difficult 
to  give  statutory  effect  to  the  provision 
about  the  circular.  Admittedly,  there 
would  have  to  be  a circular,  but  one 
could  not  legislate  in  advance  in  every 
particular  case,  and  say  that  the  circular 
must  contain  this,  that  and  the  other. 
We  do  not  want  to  commit  directors  to 
sending  out,  under  pains  and  penalties, 
some  document  with  the  complication 
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of  a prospectus,  and  I was  only  suggesting 
the  view  that  perhaps  the  contents  of 
such  a circular  would  have  to  be  left 
with  the  directors  to  deal  with  according 
to  circumstances. Yes,  I agree,  Sir. 

4380.  Professor  Gower:  The  Americans 
do  prescribe  what  has  to  be  included  in 
the  proxy  statement  on  each  occasion. 

I understood  that  you  were  suggesting 
that,  instead  of  leaving  it  to  the  directors 
just  to  make  a statement  which  they  think 
is  most  likely  to  induce  the  shareholders 
to  vote  as  they  want,  the  law  should 
provide  that  certain  specific  information, 
such  as  the  shareholding  of  the  directors 
and  their  associates,  as  the  Americans  do, 
should  be  given  in  all  cases.  Is  that  not 

so? We  do  want  full  and  adequate 

information,  but  we  did  not  go  to  the 
length  of  specifying  exactly  what  must  be 
included. 

Chairman:  Can  anyone  tell  us  whether 
notices  of  meetings  in  the  United  States 
are  sent  by  parcel  or  letter  post! 

4381.  Professor  Gower:  Would  you 
argue  that  at  the  moment  circulars  give 
full  enough  information,  in  the  sense  that 

you  are  using  the  expression? It  is  a 

difficult  question  to  answer. 

4382.  Mr.  Watson:  I would  like  to  ask 
Sir  Robert  a question  if  I may.  It  refers 
back  to  non-voting  shares.  In  your 
comments  on  that  you  refer  to  the  fact 
that,  in  your  own  company,  you  have 
non-voting  shares,  and  this  is  a matter 
on  which  the  Committee  has  been  getting 
widely  divergent  views.  Some,  like 
yourself,  approve  of  them,  and  others 
will  not  have  them  at  any  price;  they 
want  them  abolished  and  the  existing  ones 
enfranchised.  Would  you  feel  able  to 
develop  your  statement  and  give  the 
Committee  some  reasons  for  your  view 

that  they  are  desirable? Sir  Robert 

Maclean:  I will  tiy  to  do  that.  In  my 
mind,  the  right  to  issue  non-voting  shares 
is  of  the  greatest  importance  in  helping  to 
keep  alive  family  businesses  of  fair  to 
large  size.  There  are  two  aspects  of  this; 
one  is  the  death  duty  aspect,  and  the 
other  is  the  expansion  aspect.  It  is  the 
case  that  the  burden  of  death  duties, 
which  can  amount  to  as  much  as  80  per 
cent,  of  the  balance  sheet  value  of  a 


proprietor’s  or  part-proprietor’s  shares, 
can  destroy  family  control.  This  situa- 
tion is  met  by  non-voting  shares  which 
can  be  sold  to  others  for  cash,  which  in 
turn  is  used  to  pay  death  duties.  I know 
of  no  other  method  by  which  this  can  be 
achieved.  To  my  mind  this  question 
resolves  itself  into  whether  or  not  a 
family  business  is  a desirable  feature  of 
our  economy,  and  I believe  that  it  is. 
Personal  contact,  especially  in  the  case 
of  older  craft  industries,  like  woollen 
textiles,  knitwear,  carpets  and  so  on,  is 
of  great  value  both  in  securing  orders 
from  long-term  customers  at  home  and 
overseas — and,  of  course,  the  more  orders 
you  get  the  better;  it  is  of  advantage  to 
employees,  shareholders  and  the  State 
alike.  It  is  a noticeable  thing  that  in 
the  industries  I have  referred  to  in  this 
way,  it  is  my  experience  that  these  family 
businesses  tend  to  be  the  more  efficient. 
Of  course,  the  death  duties’  situation  can 
to  some  extent  be  met  by  handing  over 
blocks  of  shares  to  children,  but  is  it 
really  desirable  that  children  not  yet  out 
of  their  teens,  or  still  in  their  early  20s, 
should  find  themselves  possessed  of  large 
blocks  of  shares  before  they  really  under- 
stand the  obligations  that  go  with  such 
ownership.  In  addition  to  these  factors, 
and  of  at  least  equal  importance,  is  the 
expansion  of  such  businesses.  Unless 
fresh  capital  can  be  secured,  either  by 
restricting  dividends  or  by  the  issue  of 
non-voting  shares  for  cash,  developments 
in  the  national  interest  are  likely  to  be 
frustrated.  May  I close  by  reminding  the 
Committee  that  anyone  buying  non- 
voting shares — if  they  are  clearly  desig- 
nated as  non-voting — does  so  with  his 
eyes  open. 

4383.  The  actual  mechanics  of  the 
selling  of  non-voting  shares,  I presume, 
is  through  the  capitalisation  of  reserves 
to  existing  shareholders  in  the  firm,  and 

the  sale  of  shares  to  outside  parties  ? 

Those  are  the  circumstances  I envisage, 
yes.  In  addition,  although  that  covers  the 
death  duty  angle  it  does  not,  of  course, 
cover  the  equally  important  point  of 
development  of  the  business,  where  it  may 
simply  be  the  issue  of  non-voting  shares — 
as  some  of  our  most  successful  British 
companies  have  done — direct  to  the  public 
for  cash. 
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4384.  Would  you  go  so  far  as  to  say 
that,  in  your  own  experience  with  your 
own  company,  you  possibly  could  not 
have  reached  the  stage  of  development 
you  have  reached,  had  you  not  resorted 

to  the  use  of  non-voting  shares? 1 

would  say  that  most  definitely.  We  could 
not  and  would  not  have  reached  our  size 
and  become  one  of  the  leading  manufac- 
turers in  the  carpet  industry  employing 
upwards  of  3,000  people,  unless  we  had 
been  able  to  make  use  of  this  method  of 
capitalisation. 

4385.  You  have  no  contact  at  all, 
presumably,  with  your  non-voting  share- 
holders, other  than  to  send  them  their 

dividends  and  reports? We  are  bound 

to  do  certain  things  such  as  that,  but  of 
course  we  do  send  them  other  literature 
such  as  magazines  and  that  kind  of  thing. 
But  I am  always  glad  to  see  them  if  they 
come  to  see  us  or  write  to  us.  We  treat 
them  exactly  as  we  treat  the  ordinary 
shareholders,  except  in  the  one  matter  of 
voting. 

4386.  Y ou  do  not  invite  them  to  attend 

the  annual  general  meeting? 1 am 

sorry,  I cannot  say  whether  we  do  or  not, 
but  I see  no  objection  to  having  them 
there. 

4387.  You  would  not  turn  them  away 

if  they  turned  up  ? 1 certainly  would 

not.  I would  be  very  glad  to  see  them. 

4388.  Mr.  Scott : May  I refer  once  more 
to  the  question  of  ultra  vires.  I was 
perhaps  a little  surprised  that  your  recom- 
mendation was  that  there  should  be  no 
change,  but  you  say  that  you  think  the 
objects  and  activities  of  a company  should 
somewhere  be  disclosed.  Of  course,  that 
happens  at  present.  But  in  the  memo- 
randum of  association  of  a modem  com- 
pany there  are  probably  30  clauses,  most 
of  which  are  powers  to  do  all  sorts  of 
things  which  the  draftsman  has  thought 
of.  Sometimes,  just  by  accident,  he  has 
failed  to  mention — and  it  is  usually  a 
question  of  a slip-up  in  the  drafting- 
something  which  is  afterwards  held  to  be 
ultra  vires,  and  third  parties  can  be  thereby 
injured,  because  according  to  the  law 
they  had  notice  of  the  fact  that  this  tran- 
saction was  unauthorised.  Is  not  that  an 
unreal  attitude  nowadays  ? Nobody  looks 
at  the  memorandum  of  association  of  a 


company  to  see  what  its  powers  are,  do 

they? 1 have  never  done  so.  One 

might  be  entitled  to  deduce  from  that  that 
everyone  has  never  done  so,  but  I do  not 
know  that  one  can  go  from  the  particular 
to  the  general  in  that  way. 

4389.  Would  you  not  say  that  that 

doctrine  had  rather  outlived  its  day? 

We  feel  that  no  unreasonable  restriction 
should  be  placed  on  businesses  which  are 
conducted  in  an  efficient  manner.  That 
is  the  basis  of  our  whole  approach,  and 
you  realise  that  we  are  not  a professional 
or  technical  body.  We  do  want  to  have 
articles  as  wide  as  possible,  and  we 
thought,  basically,  that  that  position 
existed  with  the  present  memorandum. 

Mr.  Hodge : Your  point,  as  I understand 
it,  is  that  third  parties  could  be  prejudiced  ? 

4390.  And  that  a great  deal  of  unneces- 

sary work  in  drafting  long  and  elaborate 
objects  clauses,  which  companies  take  to 
themselves  in  the  way  of  powers,  should  be 
unnecessary. One  point  was  put  for- 

ward in  this  connection  that  if  there  were 
no  objects  required  for  the  company,  that 
would  mean  there  was  no  shareholder 
control  of  what  the  company  might  do. 

4391.  I think  you  could  always  impose 
restrictions  on  the  directors,  so  far  as  the 
shareholders’  authority  was  concerned. 

The  thought  I have  just  mentioned 

was  at  the  back  of  people’s  minds. 

4392.  But  you  would  agree  that,  if  a 
suitable  means  could  be  found  for  isolating 
a third  party  from  any  interest  or  concern 
with  that,  even  if  he  happened  to  be  a 
shareholder  himself,  he  could  still  deal 
with  the  company  as  a third  party  and 
not  be  affected  by  notice  of  limitation  of 

the  company’s  powers  ? Yes,  provided 

the  point  was  met  which  I have  just  made 
with  regard  to  the  shareholders’  control 
over  the  powers  of  the  directors. 

4393.  The  shareholders  would  still  have 
power  over  the  directors,  but  would  not 
have  power  after  a transaction  had  been 
started,  even  if  the  directors  had  entered 
into  it  wrongfully.  If  a company  was  in 
the  furniture  business,  and  it  bought 
another  company  carrying  on  the  same 
business,  and  the  other  company  which 
became  a subsidiary  company  had  wider 
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powers  in  its  articles— to  carry  on  building 
operations,  for  example — do  you  suggest 
that  the  parent  company,  because  it  was 
not  allowed  to  go  outside  its  own  objects, 
should  be  restricted  from  doing  so  through 
its  subsidiary  company,  and  should  there- 
fore prevent  that  subsidiary  from  acting 
in  accordance  with  its  powers?  That 
frequently  happens  in  practice.  The  sub- 
sidiary may  be  carrying  on  the  same 
business  as  the  parent  when  the  parent 
buys  it.  Can  a company  look  at  the 
memorandum  of  the  subsidiary  which  it 
has  acquired,  and  say  “ This  is  good.  We 
can  now  go  into  some  different  enter- 
prises through  our  subsidiary.”.  Do  you 

see  any  objection  to  that? Personally, 

I do  not.  We  did  not  discuss  that  point. 
The  subsidiary  company  would  purely  be 
using  the  powers  it  already  had? 

4394.  Yes. 1 see  no  objection. 

4395.  That  is  an  indirect  way  of  increas- 
ing the  powers  of  the  parent  company, 
without  reference  to  the  shareholders. 
But  you  see  no  means  of  trying  to  restrict 

that? No,  Sir,  I think  it  would  be 

difficult. 

4396.  Professor  Gower.  I wonder 
whether  I can  refer  to  this  question  of 
non-voting  shares.  I can  quite  see  that, 
while  there  is  a power  to  issue  non-voting 
shares,  the  most  attractive  way  of  ex- 
panding a family  concern  is  to  issue  them, 
but  do  you  really  go  so  far  as  to  say  that, 
if  there  were  no  power  to  issue  non-voting 
shares,  a concern  like  yours  would  not 
have  expanded;  that  you  would  deliber- 
ately have  remained  small  rather  than 
capitalise  in  some  other  way?  There  are, 
after  all,  other  ways  apart  from  issuing 
non-voting  shares.  You  can  issue  prefer- 
ence shares,  you  can  issue  loan  stock,  or 
you  can  bring  in  the  Industrial  and 
Commercial  Finance  Corporation,  which 
normally  remains  impartial;  or  you 
can  issue  shares  to  someone  and  have  a 
voting  agreement  with  him  so  that  you 
agree  on  voting  for  directors.  Do  you 
really  go  so  far  as  to  say  that,  if  the  power 
to  issue  these  shares  were  taken  away, 
family  concerns  would  deliberately  fail  to 

expand? Sir  Robert  Maclean : The 

simplest  way  to  deal  with  the  problem  is 
by  the  issue  of  non-voting  shares. 


4397.  That  is  the  easiest  way? And 

that,  of  course,  is  a virtue.  I do  not 
hesitate  to  say  that  I would  not  have  gone 
on  developing  my  business  in  the  way  I 
have,  except  for  non-voting  shares,  and  I 
think  there  are  many  efficient  businesses 
in  the  same  position. 

4398.  Of  course,  you  would  agree,  I 
think,  that  it  does  not  always  follow  that 
the  family  concern  will  always  remain 
efficient,  and  if  that  situation  arises  there 
is  no  means  of  changing  the  management 

unless  they  want  to  go? We  are  all 

bounded  by  the  experience  we  have,  and 
my  experience  in  the  industries  I have 
mentioned  is  that  the  family  businesses 
are  more  efficient. 

4399.  There  was  a case  not  many  years 
ago  of  a company  which  clearly  had 
not  been  very  efficient  as  a family  concern. 
There  were  lots  of  non-voting  shares  and 
a small  number  of  voting  shares  held  by 
the  family.  The  family  ultimately  sold 
out  to  a foreign  third  party  and  received 
a very  substantial  premium  on  the  normal 
price  of  the  shares  for  so  doing,  which 
was  not  shared  by  any  of  the  other  share- 
holders who  owned  97  per  cent,  of  the 
equity.  Do  you  not  think  that  is  an 

objection  ? Had  those  non-voting 

shareholders  ever  understood  they  would 
share,  then  I think  there  would  have  been 
an  obvious  case  for  feeling  wronged.  I, 
myself,  am  not  aware  of  that  case. 

4400.  Surely,  while  they  remained 
efficient  nobody  would  want  to  boot  the 
family  directors  out  even  if  the  public  did 
hold  voting  shares?  It  is  only  if  they 
become  inefficient  that  the  public  would 
want  to  remove  them,  and  if  they  become 
inefficient  ought  they  not  to  be  removed? 

1 do  not  see  how  it  is  going  to  help 

the  death  duty  position  one  little  bit,  nor 
do  I see  how  it  is  going  to  deal  with  the 
problem  of  growth  which  occupies  my 
mind.  I am  not  saying  your  point  is  not 
a factor.  If  the  company  became  as 
inefficient  as  that  the  tendency  would  be 
for  the  family  to  sell  out  while  they  could. 
The  balance  of  advantage  is  on  those  two 
particular  points  of  expansion  of  such  a 
business  and  the  method  of  continuing  the 
family  interest  in  it.  After  all,  there  are 
vast  numbers  of  family  businesses. 


876 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


20th  January,  1961] 


SIR  ROBERT  A.  MACLEAN, 

MR.  A.  M.  HODGE  AND  MR.  M.  NEEL 


[Continued 


4401.  Yes,  it  is  all  right  while  a family 

owns  the  business.  What  you  are  saying 
is  that,  when  the  family  cease  to  own  the 
business,  the  family  ought  to  go  on 
controlling  the  business  without  any  out- 
side control  at  all. How  did  these 

shareholders  get  into  their  position,  if  I 
might  ask? 

4402.  There  are  a variety  of  ways  in 
which  they  could  have  got  into  that 
position.  It  could  have  been  by  an  issue 
of  non- voting  shares  to  the  public; 
alternatively  the  percentage  of  voting 
shares  held  by  the  family  might  'well 
have  increased  proportionately  as  they 
went  on  issuing  bonus  non-voting 
shares  and  sold  them  and  bought  the 
voting  ones.  There  are  a variety  of  ways 

in  which  this  can  happen. As  a private 

investor  I do  not  think  I have  ever  been 
much  interested  in  whether  the  shares  I 
wanted  were  voting  or  non-voting,  and  I 
would  not  hesitate  to  buy  a non-voting 
share.  In  fact  one  generally  buys  them  a 
little  cheaper.  In  the  free  market,  the 
ordinary  man  assesses  the  risk  he  runs  and 
he  does  get  that  degree  of  higher  yield  on 
a risk  which  he  accepts  with  his  eyes  open, 
quite  freely  under  no  pressure.  He  is  not 
forced  to  buy  them.  He  may  be  given 
them  or  he  may  be  an  existing  shareholder 
so  that  the  issue  does  not  affect  his  voting 
at  all.  I cannot  see  that  he  has  any 
grumble,  any  more  than  a preference 
shareholder  who  bought  shares  at  a time 
when  he  did  not  envisage  the  severe  drop 
in  the  value  of  money,  and  now  finds 
himself  in  possession  of  a security  or  an 
asset  which  is  only  worth  a third  or  a 
quarter  of  its  pre-war  value.  I do  not  see 
that  the  rights  of  the  non-voting  ordinary 
shareholder  are  unfair — if  you  care  to  use 
that  word — any  more  then  the  rights  of 
the  preference  holder  are  unfair.  They 
are  both  entered  into  openly,  not 
furtively. 

4403.  I was  not  really  arguing  that  it  is 
particularly  unfair  on  the  individual  share- 
holder. The  argument  I was  putting 
forward  was  that  it  is  not  desirable,  in  the 
general  public  interest,  rather  than  that 
there  is  any  particular  unfairness  to  the 
individual  investors.  I quite  see  your 
argument  that,  if  the  person  knows  what 
he  is  buying,  he  cannot  complain  if  he 
gets  his  fingers  burned.  The  argument  I 


was  putting  forward  was  that  the  organisa- 
tion of  our  companies  presupposes  that 
those  who  manage  them  are  subject  to  the 
control  of  those  who  own  them,  and  the 
issue  of  non-voting  shares  is  the  easiest 
way  of  avoiding  that  situation,  because  it 
enables  people  to  manage  without  outside 

control. 1 cannot  see  the  difference 

between  the  non-voting  ordinary  share 
and  the  non-voting  preference  share. 

4404.  The  preference  shareholder  is 
only  entitled  to  his  money  back.  He  does 
not  share  in  the  fluctuating  value  of  the 
business,  as  the  equity  shareholder  does. 
He  really  is  a lender  of  money.  He  just 
expects  to  get  his  money  back,  and  a 
rate  of  interest  in  the  meantime.  I agree 
the  difference  may  be  a fine  one,  but 
surely  our  company  law  is  based  on  the 
assumption  that  the  managers  will  be 
subject  to  the  owners.  Where  the  owners 
and  the  managers  are  the  same  people, 
that  is  fair  enough.  Obviously,  there 
is  no  outside  control.  But  should  you 
allow  a situation  to  arise  in  which  the 
managers  will  have  a minute  stake  in  the 
equity  of  the  business  and  yet  have 
complete  control?  Does  this  make  for 

efficiency  ? 1 do  not  see  any  difference 

between  a non-voting  ordinary  share  and 
a non-cumulative  participating  preference 
share,  or  very  little  difference,  and  I find 
it  very  difficult  to  draw  a sharp  line,  as 
you  appear  to  do,  between  something 
which  is  called  ordinary  and  something 
which  is  called  preference.  The  manage- 
ment of  a company  must  fulfil  its 
obligations  under  the  Companies  Act, 
looking  after  as  it  should  the  legitimate 
needs  of  its  employees  and  customers,  and 
it  is  answerable  only  to  those  who  hold 
ordinary  shares  in  the  company. 

4405.  Ordinary  voting  shares? 

Ordinary  voting  shares  in  that  company, 
unless  circumstances  as  regulated  by  the 
articles  or  its  memorandum  give  prefer- 
ence shares  a vote;  then  in  many  cases  if 
dividends  are  passed  it  eventually  gives 
holders  of  debentures,  which  is  capital 
in  a form,  an  interest.  All  these  are 
legitimate  steps  on  the  downhill  slope, 
ifyoucaretoseeitso;  and  I see  nothing  at 
all  wrong  with  that  differentiation  between 
stages  nor  in  ordinary  non-voting  shares. 

4406.  Mr.  Brown : May  I ask  one 
further  question  on  the  same  subject?  I 
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think  your  Council’s  approach  to  the 
whole  matter  we  are  discussing  today  is 
that  there  should  be  no  unreasonable 
restriction  on  businesses  as  long  as  they 
are  efficiently  run.  On  this  basis,  for 
the  management  of  a family  retaining 
control  with  a reducing  interest  in  the 
equity,  where  is  the  sanction  which  will 
remove  that  control  if  it  is  not  efficiently 

run  ? There  is  bankruptcy,  taking  the 

extreme  case,  that  brings  business  activity 
to  an  end  very  sharply. 

4407.  Would  that  be  preferable  to 
somebody  else  taking  the  business  over 

and  running  it? That  is  the  position 

that  any  business  is  in  whether  it  has  non- 
voting shares  or  voting  shares.  I do  not 
see  where  non-voting  shares  or  voting 
shares  makes  any  difference. 

4408.  It  makes  all  the  difference  in  the 

world. It  does  not.  Somebody  con- 

trols that  company. 

4409.  Where  the  ordinary  shareholders 
have  votes  they  can  say  this  director  is 
no  good  and  remove  him.  Where  they 

have  no  votes  they  cannot. The  shares 

with  the  votes  will  be  able  to  do  that  any 
time  they  like. 

4410.  But  the  position  is  created  where 
that  is  impossible  because  the  people 
who  are  running  the  business  have  the 

voting  shares  and  will  not  sell  them. 

Mr.  Hodge : I think  one  might  make  the 
point  if  there  were  legislation  saying 
there  should  be  no  non-voting  shares  that 
you  would  prevent  the  issue  of  non-voting 
shares  in  cases  where  they  were  completely 
justified. 

4411.  Can  you  say  if  a case  is  com- 
pletely justified  when  there  are  plenty  of 
examples  of  very  efficient  managements 
being  succeeded  in  some  families  by  less 

efficient  ones? But  if  the  inability  to 

issue  non-voting  shares  prevents  expan- 
sion, as  Sir  Robert  has  said,  or  might 
prevent  expansion  of  a business,  would 
not  that  be  justification? 

4412.  That  is  the  argument  on  the 
other  side.  It  does  not  alter  the  argument 

on  this  particular  side. Sir  Robert 

Maclean : So  what  ? 

4413.  Do  you  not  agree  it  is  a bad 
principle?  Does  it  not  alter  your  whole 
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approach  to  the  subject  if  an  inefficient 
business  cannot  be  turned  into  an 
efficient  one  by  non-voting  shareholders? 
Does  it  not  alter  your  whole  approach 
that  no  unreasonable  restriction  should 
be  put  on  business  if  it  is  efficiently  run  ? 
There  is  no  means  of  securing  there 
would  be  an  efficiently  run  business  in 
the  future  in  the  circumstances  you  are 

mentioning. Can  you  explain  the 

difference? 

4414.  Mr.  Bingen : One  could  surely 
answer  that,  if  a company  which  has 
voting  shares  and  non-voting  shares  is 
becoming  inefficient,  the  people  who  own 
the  voting  shares  must  see  the  writing  on 
the  wall,  and  if  they  are  interested  they 
will  either  get  out  or  sell  out.  The 
position  is  not  as  rigid  as  is  suggested  by 
those  who  oppose  non-voting  shares. 

4415.  Professor  Gower:  They  may  not 
realise  how  inefficient  they  are. 

4416.  Mr.  Lawson : May  I make 

another  point  in  favour  of  Sir  Robert’s 
argument  on  the  side  of  the  really 
efficient  family  business?  If  they  issue 
voting  shares  what  is  to  prevent  them 
being  bought  out  by  a take-over  bid  from 
somebody  who  may  be  ambitious  in  a 
certain  direction  but  whose  management 
may  not  be  as  good  as  the  management 
which  is  already  there?  That  is  the 
other  side  of  it.  Therefore  you  will  get, 
will  you  not,  the  situation  that  the 
family  just  will  not  issue  ordinary  shares 
under  those  conditions  because  they 
would  deprive  themselves  of  the  family 
business. 

4417.  Mr.  Mackinnon : Surely  the  real 
point  at  which  we  should  be  looking  is 
whether  there  are  many  cases  of  vested 
interest  in  voting  resulting  in  inefficient 
businesses  going  on  for  ever.  I cannot 
believe  there  are  very  many  of  them 
because  people  who  own  the  voting 
shares  in  the  business  will  jolly  soon  do 
something  about  it.  What  we  should 
look  at  really  is  the  possibility  of  a 
limited  number  of  cases  where  this  might 
produce  inefficient  companies  and  assess 
that  against  the  advantages  that  Sir 
Robert  and  the  others  have  been  putting 
forward.  It  seems  to  me  there  is  a 
balance.  We  must  not  assume  the 
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argument  all  in  favour  of  hopelessly 

inefficient  voting  shareholders. 1 am 

indebted  to  you  for  your  comments. 

4418.  Mr.  Bingen : Broadly  speaking 
in  this  country  regulation  of  companies 
is  under  the  Board  of  Trade  and  those 
which  have  a quotation  are  additionally 
under  the  Stock  Exchange  in  the  sense 
that  there  are  a large  number  of  rules  and 
regulations  with  which  they  have  to 
comply  if  they  want  a quotation.  People 
have  said  that  the  Board  of  Trade  are 
slow,  this  particular  field  is  one  section  of 
the  multifarious  range  of  activities  they 
have  to  oversee,  and  we  are  going  to  have 
evidence  on  the  question  as  to  whether 
there  is  any  need  for  some  new  body  here 
such  as  the  Securities  and  Exchange  Com- 
mission in  the  United  States.  I would  like 
to  ask  whether  you  and  your  colleagues 
have  given  any  thought  to  the  question 
as  to  whether  administration  of  company 
affairs  by  the  Board  of  Trade  and  the 
Stock  Exchange  is  satisfactory  or  whether 
you  see  any  need  for  the  creation  of  any 

new  statutory  body? Sir,  we  have  not 

discussed  this  and  too  much  should  not 


be  read  into  the  fact  that  we  have  not 
discussed  it.  I think  it  is  fair  to  say  had 
there  been  a pressing  feeling  that  way  it 
would  have  been  discussed  because 
people  are  invited  to  make  a comment  on 
matters  which  seem  to  press.  From 
personal  experience  I have  not  found  the 
present  administration  irksome  but  I 
am  not  my  company’s  secretary.  I do 
not  feel  we  can  contribute  very  much  to 
that  point  but  our  members  have  not 
raised  it. 

4419.  So  far  as  you  are  concerned,  you 

are  satisfied,  subject  to  what  you  say  in 
the  memorandum,  with  the  way  in  which 
the  Board  of  Trade  supervises  the 
operation  of  company  affairs  and  with 
the  Stock  Exchange  regulations  in  regard 
to  quoting  securities? That  is  so. 

4420.  Chairman : Well,  gentlemen, 

those  are  all  the  questions  we  have  to  put 
to  you  and  I would  like  to  say  again 
thank  you  very  much  for  coming  here  to 
help  us  and  for  your  memorandum.  We 

are  very  much  obliged  to  you. Thank 

you  very  much. 


{The  witnesses  withdrew ) 
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APPENDIX  XXXIV 

Memorandum  by  The  Association  of  Certified  and  Corporate  Accountants 

Introduction 

1.  The  Council  of  the  Association  of  Certified  and  Corporate  Accountants  (here- 
inafter referred  to  as  “ the  Council  ”)  submits  this  memorandum  to  the  Company 
Law  Committee  in  response  to  its  invitation  dated  15th  January,  1960. 

2.  Although  the  Council  is  mainly  concerned  with  the  accounting  aspects  of  the 
law  relating  to  companies,  members  of  the  Association  are  commonly  engaged  in 
administration  and  management  and  are  called  upon  to  advise  on  matters  of  constitu- 
tion and  the  day-to-day  conduct  of  companies.  From  this  collective  experience  the 
Council  makes  the  submissions  which  herein  appear. 

3.  The  Council  holds  the  view  that  the  Companies  Act,  1948,  has  on  the  whole 
worked  well  in  practice.  The  Council  has  been  particularly  concerned  with  those 
provisions  of  the  Act,  which  have  proved  to  be  ineffective  and  inadequate  to  meet 
current  conditions  or  are  unnecessarily  burdensome  upon  companies.  The  recom- 
mendations that  follow  are,  therefore,  not  necessarily  confined  to  matters  of  finance 
and  accountancy. 

4.  The  memorandum  follows  the  order  of  subjects  listed  in  the  questionnaire  issued 
by  the  Company  Law  Committee. 

1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members , and  other  conditions  of  incorporation 

5.  The  requirement  existing  since  1907  that  not  less  than  two  members  are  necessary 
for  the  formation  of  a private  company  has  proved  to  be  a legal  fiction,  since  many 
private  companies  are  in  fact  owned  by  one  person  only.  The  Council  considers  that 
the  time  has  come  to  recognise  the  futility  of  a provision  which  may  easily  be  evaded 
by  the  issue  of  a single  share  to  a nominee  and  even  when  (as  in  the  case  of  an  exempt 
private  company)  that  second  person  is  allowed  to  have  a beneficial  interest  in  the 
share,  the  company  is  virtually  still  owned  by  one  person.  It  is  proposed,  therefore, 
that  the  minimum  number  of  members  for  a private  company  should  be  one  instead 
of  two. 

6.  If  this  recommendation  is  adopted,  the  Council  holds  the  view  that  private 
companies  should  be  required  to  have  at  least  two  directors,  so  as  to  provide  for  the 
continuity  of  the  business  and  for  some  safeguard  for  creditors  in  the  event  of  the 
decease  or  incapacity  of  the  sole  member.  It  is  felt  that  most  sole  owners  of  companies 
will  exercise  the  same  considerations  in  the  appointment  of  a second  director  as  they 
do  in  the  appointment  of  an  executor  or  executrix  for  their  personal  estate.  The  same 
individual  may  well  be  appointed  in  both  cases.  As  a consequential  provision,  the 
Council  suggests  that  in  the  event  of  the  death  of  a sole  member,  the  holding  of  the 
annual  general  meeting  may  be  postponed  until  thirty  days  after  the  date  of  grant  of 
probate,  letters  of  administration  or  other  power,  subject  to  a maximum  period  of 
nine  months. 

7.  The  statutory  declaration  required  on  the  formation  of  a company  may  be  given 
by  a solicitor  or  by  a person  named  in  the  articles  as  a director  or  secretary  of  the 
company.  The  Council  feels  that  this  declaration  may  be  and  is,  on  occasions  given 
by  persons  who  have  no  proper  appreciation  of  its  significance,  and  that  the  declaration 
should  be  made  by  either  a solicitor  or  an  accountant  qualified  for  appointment  as 
auditor  of  a company  by  section  161. 
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RECOMMENDATIONS 

(i)  That  in  section  1 (1)  the  words  “ any  two  or  more  ” be  amended  to  “ any  one  or 
more  ”,  that  in  sections  31,  176,  222  and  224  (1)  the  references  to  a private  company 
be  deleted,  and  that  in  section  131  a proviso  be  introduced  to  the  effect  that  in  the 
event  of  the  death  or  incapacity  of  a sole  member  the  annual  general  meeting  may  be 
postponed  until  thirty  days  after  the  date  of  grant  of  probate  or  letters  of  administra- 
tion of  such  member’s  estate  or  other  power,  subject  to  a maximum  period  of  post- 
ponement of  nine  months. 

, (ii)  That  in  section  15  (2)  the  words  “ or  by  a person  named  in  the  articles  as  a 
director  or  secretary  of  the  company  ” be  amended  to  “ or  by  an  accountant  qualified 
for  appointment  as  auditor  of  a company  by  section  161  of  this  Act 

(b)  Limitation  of  objects  to  those  stated  in  the  memorandum:  obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses ; effects  of  that  rule  as  between 
a company  or  its  directors  and  third  parties , and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 

8.  The  Council  holds  the  view  that  in  general  the  present  law  is  working  well  and 
requires  no  amendment. 

(c)  The  Company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 

9.  The  Council  does  not  wish  to  submit  any  recommendations  under  this  heading 
other  than  those  referred  to  in  paragraphs  5 and  6 of  this  memorandum. 

(d)  Shares  of  No  Par  Value.  ( Bearing  in  mind  the  Government's  announced  intention 

to  implement  the  recommendations  of  the  Committee  on  Shares  of  No  Par  Value. 
Cmd.  9112,  1954) 

10.  The  Council  believes  that  the  introduction  of  shares  of  no  par  value  would 
assist  in  the  simplification  and  comprehensibility  of  balance  sheets  and  would  facilitate 
the  subdivision  and  consolidation  of  shares.  It  therefore  supports  the  introduction 
of  legislation  as  recommended  in  the  majority  report  of  the  Committee  on  Shares  of 
No  Par  Value. 

RECOMMENDATION 

That  the  recommendations  of  the  majority  report  of  the  Committee  on  Shares  of 
No  Par  Value  be  implemented. 

2.  Prohibition  of  Partnerships  with  More  Than  Twenty  Members 
(Section  434  of  the  Companies  Act,  1948) 

11.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

3.  Classification  of  Companies 

{a)  Nature  and  merits  of  distinction  between  public  and  private  companies;  adequacy  of 
restrictions  imposed  on  the  latter 

(b)  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 
( sections  127  and  129  of  the  Companies  Act,  1948) 

12.  The  introduction  by  the  Companies  Act,  1948,  of  the  exempt  private  company, 
as  an  attempt  to  meet  the  problems  discussed  in  paragraphs  50-53  of  the  Report  of  the 
Committee  on  Company  Law  Amendment,  1945  (Cmd.  6659),  has  met  with  widespread 
criticism,  more  from  the  aspect  of  defining  such  companies  than  from  any  real  difficul- 
ties experienced  since  1948  in  the  conduct  of  those  companies,  numbering  about  a 
quarter  of  a million,  which  have  continued  to  claim  exemption  from  the  obligation  to 
file  accounts  annually.  The  main  difficulties  are  that,  first,  the  exempt  private  company 
concept  necessitated  the  introduction  of  provisions  as  long  and  as  complicated  as  the 
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Seventh  Schedule  and,  second,  that  directors  of  the  exempt  private  company  may 
never  be  certain  that  the  company  is  satisfying  the  requirements  of  the  Act  necessary 
for  it  to  retain  exempt  status  without  an  inquisition  to  ensure  that  no  person  other 
than  the  holder  has  any  interest  in  any  of  the  shares  or  debentures,  subject  to  the 
prescribed  exceptions. 

13.  The  Council  holds  the  view  that  law  which  is  so  complex  as  to  be  difficult  to 
understand  and  even  more  difficult  to  comply  with  is  undesirable,  and  that  the 
experiment  of  exempt  private  company  status  has  not  proved  effective  and  should  be 
discontinued  in  its  present  form. 

14.  A large  proportion  of  companies  now  enjoy  the  privilege  of  exempt  private 
company  status  and  if  this  were  removed  the  question  arises  whether  private  companies 
as  a whole  should  be  required  to  file  accounts  with  the  Registrar  in  a similar  manner 
to  public  companies.  The  Council  feels  that  when  a body  corporate  is  the  holder  of 
any  share  in  a private  company,  the  company  should  be  subject  to  the  same  obligations 
as  a public  company  in  the  matter  of  filing  accounts  and  that  a private  company 
should  not  be  permitted  to  invite  loans  or  deposits  from  members  of  the  public.  The 
privilege  of  privacy  which  has  always  been  enjoyed  by  the  small  family  business, 
however,  should  be  retained,  provided  that  these  companies  comply  with  the  provisions 
of  the  Act  as  to  the  preparation  of  annual  accounts  and  their  audit;  that  these  accounts 
are  circulated  in  accordance  with  section  158  and  that  a declaration  to  that  effect  is 
filed  with  the  annual  return. 

15.  While  the  Council  holds  the  view  that  the  maximum  number  of  members  of  a 
private  company  should  continue  to  be  fifty,  it  considers  that  the  present  maximum 
of  fifty  debenture-holders  applicable  to  exempt  private  companies  should  apply  to  all 
private  companies,  subject  to  the  same  exclusion  for  employees  and  past-employees 
as  in  the  case  of  shares.  Money  derived  from  the  issue  of  debentures  is  often  part  of 
the  permanent  capital  structure  of  a company.  Companies  should  not  be  permitted, 
therefore,  to  exceed  without  limit  the  number  of  “ investors  ” now  allowed  by  section 
28,  by  the  issue  of  debentures  on  terms  that  may  not  differ  to  any  significant  degree 
from  those  attaching  to  shares. 

RECOMMENDATIONS 

(i)  That  section  129  and  the  Seventh  Schedule  be  repealed  and  that  all  references  to 
the  exempt  private  company  in  the  Act  be  deleted. 

(ii)  That  a new  section  be  introduced  providing  that  a private  company  shall  not  be 
required  to  comply  with  section  127  provided  that  there  be  filed  with  the  annual 
return: — 

(а)  a certificate  that  no  body  corporate  is  the  holder  of  any  share  in  the  company 

(б)  a statement  signed  by  the  auditors  that  the  balance  sheet  and  documents 
required  to  be  annexed  thereto  have  been  circulated  in  accordance  with 
section  158 

(c)  a certified  copy  of  the  auditor’s  report  and 

(d)  a certificate  in  the  terms  of  section  129  (2)  (c)  of  the  present  Act. 

(iii)  That  section  28  (1)  (c)  be  expanded  by  substituting  the  words  “ shares,  debentures, 
loans  or  deposits  ” for  the  words  “ shares  or  debentures 

(iv)  That  in  section  28  (1)  (b)  after  “ fifty  ” be  added  the  words  “ and  the  number  of 
its  debenture-holders  to  fifty  ” and  after  the  word  “ members  ” in  line  six  be 
added  the  words  “ or  debenture-holders  ”. 

(c)  Unlimited  companies  and  companies  limited  by  guarantee 

16.  The  Council  does  nofiwish  to  submit  any  recommendation  under  this  heading. 
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4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 
17.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained 
by  Shareholders 

(a)  Fundamental  changes  in  company's  activities 

1 8-  The  Council  is  of  opinion  that,  it  is  wrong  for  the  directors  of  a company  to 
introduce  fundamental  changes  in  the  activities  of  a company  without  the  approval 
of  members. 

RECOMMENDATION 

That  a new  section  be  introduced  requiring  that  the  fundamental  activities  of  a 
company  be  stated  in  the  annual  report  of  the  directors  and  that  no  material  change 
take  place  in  these  activities  without  the  approval  of  the  majority  of  members  in 
general  meeting. 

(b)  Disposal  of  undertaking  and  assets 

19.  It  is  common  practice  for  companies  to  include  in  their  objects  clause  power  to 
sell  and  dispose  of  their  undertaking  or  assets.  In  the  view  of  the  Council  the  exercise 
of  this  power  should  be  subject  to  the  approval  of  the  general  body  of  members, 
except  where  the  company  has  a considerable  holding  in  the  purchasing  company. 

RECOMMENDATION 

That  a new  section  be  introduced  providing  that  a company  be  prohibited  from 
selling  or  disposing  of  the  whole  or  a material  part  of  its  undertaking  or  assets  without 
first  obtaining  the  approval  of  a majority  of  members  in  general  meeting.  There 
should  be  an  exception  to  this  requirement  where  the  company  holds  at  least  a 
75  per  cent,  interest  either  directly  or  indirectly  in  the  acquiring  company. 

(c)  Issue  of  shares 

20.  The  Coimcil  deprecates  the  issue  of  securities  without  their  first  being  offered  to 
members,  particularly  if  such  securities  are  issued  for  cash.  It  is  appreciated  that  the 
acquisition  of  assets  by  the  issue  of  securities  is  a proper  means  of  expansion,  never- 
theless the  Council  is  of  opinion  that  any  issue  which  may  result  in  a change  of  control 
of  the  company  should  be  subject  to  the  approval  of  members. 

RECOMMENDATION 

That  a new  section  be  introduced  requiring  the  approval  of  a majority  of  the 
members  before  the  issue  of  shares  or  securities  with  conversion  rights,  or  the  giving 
of  options  to  non-members. 

(d)  Borrowing  money  and  charging  property 

21.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 

22.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects? 

23.  The  Council  does  not  wish  to  comment  on  the  wider  aspects  of  this  question. 
The  Council  notes,  however,  that  section  198  requires  disclosure  by  a director  of 
such  matters  relating  to  himself  as  may  be  necessary  for  the  purposes  of  section  195, 
196  and  197,  whereas  only  that  information  required  for  purposes  of  section  195  is 
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reauired  to  be  in  writing.  The  Council  sees  no  reason  why  the  information  required 
b/sections  196  and  197  should  not  also  be  in  writing,  especially  as  such  information 
is  required  by  auditors  in  the  discharge  of  their  duties. 

24  The  Council  considers  that  a duty  should  be  imposed  upon  directors  and  the 
secretary  to  give  to  the  company  in  writing  the  information  required  to  be  contained 
in  the  Register  of  Directors  and  Secretaries. 


25  The  Council  considers  that  in  section  196  (2)  the  estimated  money  value  of  any 
other  benefits  received  otherwise  than  in  cash  should  be  more  clearly  defined  by 
confining  disclosure  to  such  benefits  received  by  directors  as  are  chargeable  to  United 
Kingdom  income  tax. 

RECOMMENDATIONS 


(i)  That  in  section  198  (2)  the  words  “ section  one  hundred  and  ninety-five”  be 
deleted  and  the  word  “ sections  ” be  substituted. 

(ii)  That  section  200  be  expanded  so  that  directors  and  the  secretary  sha.fi  give 
information  to  the  company  in  writing  to  enable  the  company  to  comply  with  the 
section. 

(iii)  That  the  following  words  be  added^at  the  end  of  section  196  (2)  that  are 
chargeable  to  United  Kingdom  income  tax  . 


(b)  Are  Directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 


26.  The  Council  does  not  wish  to  comment. 

(c)  Directors''  and  officers'  dealings  in  their  own  companies'  shares 

27  The  Register  of  Directors’  Shareholdings  is  required  to  be  available  for  inspec- 
tion by  members  and  debenture-holders  during  the  period  beginning  fourteen  days 
before  the  annual  general  meeting  of  the  company  and  ending  three  days  after  its 
conclusion.  The  Council  considers  that  the  Register  of  Directors  Shareholdings 
should  be  available  in  the  same  manner  as  the  Register  of  Directors  and  Secretaries, 
i.e.,  at  all  times  and  to  all  persons  during  normal  business  hours. 

28  Section  195  requires  the  maintenance  of  a Register  of  Directors’  Shareholdings 
to  provide  full  information  as  to  the  dealings  by  a director  in  the  shares  and  debentures 
of  any  of  the  companies  in  a group,  with  certain  exceptions  as  to  wholly  owned  sub- 
sidiaries. The  Council  holds  the  view  that  the  same  requirement  as  to  disclosure 
should  also  clearly  apply  with  regard  to  options  and  suggests  that  section  195  be 
amended  accordingly. 

RECOMMENDATIONS 

(i)  That  section  195  (5)  be  re-drafted  on  the  lines  of  section  200  (6). 

(ii)  That  section  195  be  amended  to  make  it  clear  that  disclosure  of  dealings  in 
options  is  also  required. 


{d)  Disclosure  of  Directors'  interests 

29.  The  Council  holds  the  view  that  no  amendment  of  the  present  law  is  necessary. 


(e)  Should  bodies  corporate  be  allowed  to  be  Directors? 

30.  Although  the  practice  of  appointing  bodies  corporate  as  directors  is  not  common, 
the  Council  takes  the  view  that  it  is  undesirable  for  the  reason  inter  alia  that  bodies 
corporate  cannot  be  made  fully  subject  to  the  same  sanctions  of  law  as  individuals. 


RECOMMENDATION 

That  a section  be  introduced  prohibiting  a body  corporate  from  being  appointed  a 
director  of  a company. 
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7.  Shares  with  Restricted  or  No  Voting  Rights 

31.  The  Council  considers  it  to  be  a contradiction  in  terms  that  equity  shares 
otherwise  with  equal  rights  and  carrying  equal  risks  in  the  capital  of  a company, 
should  be  issued  without  votes  or  with  restricted  voting  rights.  The  Council  is  of 
opinion  that  this  should  be  prohibited,  either  with  or  without  requiring  existing  equity 
shares  with  any  such  disability  to  be  given  equivalence  of  voting  rights  within  a 
specified  period,  say  three  years,  after  the  passing  of  the  Act. 

RECOMMENDATION 

That  a section  be  introduced  providing  that  all  equity  shares  issued  after  an  appointed 
day  shall  have  votes  and  that  all  equity  shares  carrying  equal  risks  shall  have  equal 
votes. 

8.  Protection  of  Minorities 

Adequacy  of  existing  remedies.  Winding  up  under  “ just  and  equitable  ” rule  section  225(2) 
of  the  Companies  Act , 1948;  the  remedy  afforded  by  section  210 

32.  While  recognising  the  difficulties  of  affording  protection  to  minority  shareholders, 
the  Council  is  of  opinion  that  section  210  has  proved  to  be  inadequate  in  practice. 
Although  the  tendency  of  the  Courts  in  recent  years  has  been  to  give  this  section  a 
wider  interpretation,  the  fact  that  it  is  linked  closely  with  the  winding  up  provisions  of 
the  Act  and  imposes  a serious  burden  upon  an  applicant  seeking  a remedy  under  the 
section,  has  for  the  most  part  rendered  it  ineffective.  The  Council  suggests  that 
section  210  be  amended  on  the  lines  of  sub-sections  1,  2 and  3 of  clause  201  of  the 
Companies  Bill  (Northern  Ireland),  1960  which  are  based  on  the  Report  of  the  Depart- 
mental Committee  on  Company  Law  Amendment  in  Northern  Ireland,  1958  (Cmd. 
393).  The  Council  considers  that  this  goes  as  far  as  is  desirable  to  meet  the  equities 
of  the  case. 

RECOMMENDATION 

That  section  210  be  amended  on  the  lines  of  sub-sections  1,  2 and  3 of  clause  201 
of  the  Companies  Bill  (Northern  Ireland),  1960. 


9.  Protection  of  Special  Classes  of  Shares 

Modification  of  class  rights  {section  72  of  the  Companies  Act , 1948) — getting  rid  of 
preference  shares  by  winding  up  or  return  of  capital 

33.  The  Council  is  satisfied  with  section  72  except  that  it  considers  the  requisite 
share  qualifications  of  members  competent  to  apply  to  the  Court  to  have  the  variations 
cancelled  should  be  reduced  from  fifteen  per  cent,  to  ten  per  cent.  It  considers  that 
adequate  protection  against  frivolous  applications  is  afforded  to  companies  by  sub- 
section (4). 

RECOMMENDATION 

That  in  section  72  (1)  the  words  “ fifteen  per  cent.”  be  amended  to  “ ten  per  cent.”. 

10.  Board  of  Trade  Powers  to  Appoint  Inspectors 

34.  Section  164  enables  members  to  make  application  to  the  Board  of  Trade  for  the 
appointment  of  inspectors  to  investigate  the  affairs  of  a company,  provided  application 
is  made  by  not  less  than  two  hundred  members  or  members  holding  not  less  than 
one  tenth  of  the  shares  issued.  Since  dissatisfied  members  seldom  possess  administra- 
tive facilities  for  circularising  members,  the  practical  difficulty  of  doing  so  discourages 
members  from  seeking  to  obtain  the  support  of  such  relatively  large  proportions  as 
those  specified.  The  Council  suggests  that  the  requirement  should  be  reduced  to 
one  hundred  members  or  members  holding  not  less  than  one  twentieth  of  the  shares 
issued.  The  effect  of  this  proposed  amendment  to  section  164  would  similarly 
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strengthen  the  hands  of  members  desirous  of  invoking  an  investigation  into  the  owner- 
ship of  a company  under  section  172. 

RECOMMENDATION 

That  in  section  1 64  (1)  (a)  the  words  “ two  hundred  ” be  amended  to  “ one  hundred  ” 
and  “ one  tenth  ” be  amended  to  “ one  twentieth  ”, 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  ( including  nominee  holding  companies) 

35.  The  Council  is  in  sympathy  with  the  views  expressed  in  paragraphs  77-85  of  the 
Report  of  the  Committee  on  Company  Law  Amendment,  1945  (Cmd.  6659),  but 
appreciates  the  difficulties  of  devising  a practicable  method  of  ensuring  full  disclosure. 
The  Board  of  Trade  already  has  power  to  investigate  the  ownership  of  a company 
under  sections  172  and  173.  The  suggestion  put  forward  by  the  Council  in  paragraph 
34  would  strengthen  the  hands  of  members  applying  for  an  investigation.  The 
Council  further  suggests  that  an  application  by  the  directors  of  a company  should  be 
an  alternative  to  an  application  by  members  in  section  172  (3).  with  the  proviso 
contrary  to  section  172  (6),  that  the  expenses  be  defrayed  by  the  company. 

RECOMMENDATION 

That  section  172  (3)  be  amended  to  provide  that  an  application  for  an  investigation 
may  also  be  made  to  the  Board  of  Trade  by  the  directors  of  a company  and  that  the 
expenses  of  such  an  investigation  shall  be  defrayed  by  the  company. 

(b)  Control  through  nominee  Directors 

36.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

12.  Share  Transfer  and  Registration  Procedure 

37.  The  Council  welcomes  the  examination  of  share  transfer  and  registration 
procedure  which  is  being  undertaken  by  a Joint  Committee  appointed  by  The  Stock 
Exchange,  London,  and  trusts  that  it  may  result  in  simplification  and  expedition 
thereof. 

38.  Section  110  (1)  (A)  requires  the  date  at  which  each  person  was  entered  in  the 
Register  of  Members  to  be  recorded  in  that  Register.  The  Council  considers  that  the 
date  of  becoming  a member  should  be  defined  as  the  date  of  approval  of  the  allotment 
or  transfer  by  the  board  of  directors. 

39.  The  growing  practice  of  designating  accounts,  with,  for  example,  a letter  or  a 
number  is  an  undoubted  convenience  to  shareholders.  It  is,  however,  felt  in  some 
quarters  to  be  a contravention  of  section  117  which  should  therefore  be  clarified  in 
this  respect.  Also,  the  application  of  the  phrase  occurring  in  the  middle  of  this 
section  “ or  be  receivable  by  the  registrar  ” should  be  made  clear. 

RECOMMENDATIONS 

ffl  That  section  110  (1)  (A)  be  amended  to  read  “ the  date  at  which  approval  of  the 
allotment  or  transfer  of  the  shares  was  given  by  the  directors  ”. 

©That  in  section  117  the  word  “ registrar  ” be  replaced  by  the  word  “ secretary  ” 
smd  that  the  following  proviso  be  added : “ provided  that  the  designation  of  an  account 
in  the  register  of  members,  in  such  terms  as  do  not  indicate  that  the  holder  is  a trustee 
shall  not  constitute  notice  of  trust  within  the  meaning  of  this  section  ”. 

13.  Multiplicity  of  Directorships  Held  by  One  Individual 

40.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 
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14.  Practice  of  Carrying  on  Business  Through  Associated  and  Subsidiary  Companies 

41.  The  growing  practice  of  carrying  on  business  through  associated  companies 
leads  the  Council  to  express  the  view  that  the  Committee  may  wish  to  consider  some 
means  of  ensuring  disclosure  of  the  names,  capital  employed,  earnings  of,  and  equity 
shareholding,  in  such  companies  and  the  inclusion  in  the  Act  of  a definition  of  the 
term  “ associated  company 

42.  Many  holding  companies  do  not  disclose  the  names  of  subsidiary  companies 
and  members  may  thus  be  unaware  of  the  identity  of  companies  for  which  they  have 
indirectly  provided  capital.  The  Council  considers  that  the  names  of  subsidiaries 
should  be  given  in  the  accounts  of  the  holding  company.  Where,  in  the  opinion  of 
the  directors,  it  would  be  harmful  to  the  business  of  the  company  to  make  such 
disclosure  a note  to  that  effect  should  appear  on  the  accounts.  The  Council  further 
suggests  that  where  the  financial  year  of  a subsidiary  does  not  coincide  with  that  of 
the  holding  company  the  date  to  which  the  accounts  of  the  subsidiary  are  made  up 
should  be  stated  on  the  accounts. 

43.  The  Council  is  reluctant  to  add  to  the  length  and  complexity  of  the  definition 
of  a holding  and  a subsidiary  company  in  section  154,  but  considers  that  the  date  when 
a company  becomes  a holding  or  a subsidiary  company  should  be  clearly  stated.  This 
clarification  will  facilitate  compliance  with  a number  of  provisions,  notably  paragraph 
15  (5)  of  the  Eighth  Schedule. 

RECOMMENDATIONS 

(i)  That  consideration  be  given  to  the  inclusion  in  the  new  Act  of  a definition  of  the 
term  “ associated  company  ” and  to  the  disclosure,  in  the  accounts  of  a company,  of 
the  following  information  regarding  an  associated  company: — 

(a)  name; 

(b)  capital  employed; 

(c)  earnings; 

(d)  proportion  of  equity  held; 

(e)  valuation  (see  also  paragraph  58  and  accompanying  recommendation). 

(ii)  That  a new  section  be  introduced  requiring  a holding  company  to  annex  to  its 
balance  sheet  a statement  showing  the  names  of  all  subsidiary  companies,  subject  to  the 
proviso  suggested  in  paragraph  42.  In  the  case  of  any  subsidiary  company  whose 
financial  year  does  not  coincide  with  that  of  the  holding  company,  the  date  to  which 
the  accounts  of  the  subsidiary  are  made  up  should  be  stated  whether  or  not  group 
accounts  are  prepared. 

(iii)  That  in  section  154  the  date  when  a company  shall  be  deemed  to  be  a subsidiary 
of  another  shall  be  the  date  on  which  the  company  first  satisfies  the  requirements  of 
this  section. 


15.  Loan  Capital 

(a)  Debentures  and  Debenture  Stock 

44.  The  Companies  Act,  1948,  contains  provisions  relating  to  the  Register  of 
Debenture-holders,  i.e.,  where  it  is  to  be  kept,  when  it  must  be  open  to  inspection  and 
who  may  obtain  copies  of  it,  but  there  is  no  requirement  that  such  a Register  must  be 
kept.  The  Council  recommends  that  it  be  made  compulsory  for  companies  to 
maintain  a Register  of  Debenture-holders  which  should  be  kept  in  the  same  manner 
as  the  Register  of  Members. 

RECOMMENDATION 

That  a new  section  be  introduced  making  it  compulsory  for  a company  to  keep  a 
Register  of  Debenture-holders,  on  the  lines  of  the  first  part  of  section  110  (1). 
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(b)  Trust  Deeds — Duties  of  Trustees  and  Receivers 

45  When  a debenture-holder  enforces  Ms  charge  without  appointing  a receiver, 
there"  is  no  provision  in  the  Act  for  the  filing  of  bi-annual  accounts  and  statements  as 
appertains  when  a receiver  is  appointed.  The  Council  considers  that  tMs  omission 
should  be  remedied. 

RECOMMENDATION 

That  section  374  (1)  be  amended  to  apply  also  where  someone  other  than  a receiver 
or  manager  is  appointed  to  enter  into  possession  of  the  property  of  a company. 

(c)  Registration  of  charges 

46.  The  Council  considers  that  where  an  ordinary  resolution  increasing  the  borrowing 
powers  of  the  directors  has  been  passed  by  a company  in  general  meeting,  it  should  be 
made  obligatory  to  register  such  a resolution  with  the  Registrar,  so  that  a search  of  the 
file  will  disclose  the  full  borrowing  powers  of  the  company.  TMs  objective  could 
perhaps  better  be  acMeved  by  requiring  a special  resolution  for  such  authority. 

RECOMMENDATION 

That  a provision  be  introduced  requiring  a special  resolution  when  it  is  desired  to 
increase  the  borrowing  powers  of  the  directors. 

16.  Take-over  Bids 

47.  “ Take-over  bids  ” are  acknowledged  often  to  be  justified  on  sound  economic 
and  financial  grounds  in  a progressive  industrial  community.  It  is  important,  there- 
fore, that  no  legislation  is  introduced  wMch  is  inflexible  or  impedes  business  progress. 
Nevertheless,  the  Council  is  of  opinion  that  the  present  methods  of  undertaking  such 
operations  are,  in  some  cases,  unsatisfactory. 

48.  The  booklet  entitled  “ Notes  on  Amalgamations  of  British  Businesses  ” prepared 
by  the  Issuing  Houses  Association  sets  forth  a code  of  desirable  conduct,  and  the 
“ Draft  of  the  Licensed  Dealers  (Conduct  of  Business)  Rules,  1960  ” issued  by  the 
Board  of  Trade  under  section  7 of  the  Prevention  of  Fraud  (Investments)  Act,  1958, 
lays  down  specific  rules  for  licensed  dealers.  The  Council  does  not  wish  to  restate 
in  full  the  contents  of  these  documents  but  is  of  opinion  that  taken  together,  in  the 
light  of  present  experience,  they  can  form  the  basis  of  a comprehensive  code  for  the 
future  control  of  such  operations.  The  Council  feels,  however,  that  certain  require- 
ments should  be  given  the  force  of  law  applicable  to  all  persons  concerned  with  take- 
over bids,  whether  licensed  dealers  or  not,  and  these  are  set  out  in  the  recommendations 
below. 

(a)  Procedure 

RECOMMENDATIONS 

(i)  That  where  the  offer  is  sent  direct  to  members  of  the  offeree  company: — 

(а)  the  terms  of  the  bid  be  delivered  to  the  directors  of  the  offeree  company  not 
later  than  the  day  on  wMch  it  is  sent  to  members 

(б)  the  directors  be  given  at  least  seven  days  in  wMch  to  comment  on  the  bid, 
stating  any  material  changes  in  the  position  of  the  company  since  the  last  balance 
sheet  or  report  and  the  information  in  (/)  below,  the  bid  to  remain  open  for 
at  least  twenty-one  days  after  such  comments  have  been  sent  to  the  members. 

(ii)  That  where  the  bid  is  made  through  the  directors  of  the  offeree  company: — 

(а)  the  directors  make  their  comments  on  the  lines  of  (i)  (6)  above 

(б)  the  offer  shall  remain  open  for  at  least  twenty-one  days  thereafter. 

(iii)  That  if  a conditional  bid  be  made  unconditional: — 

(а)  all  members  be  notified  by  the  offeror  of  the  number  of  shares  accepted,  and 

(б)  a further  period  of  seven  days  be  allowed  for  acceptance. 
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(iv)  That  if  a conditional  bid  be  not  made  unconditional: — 

(a)  all  members  be  so  notified  by  the  offeror,  and 

( b ) all  documents  and  certificates  be  returned  to  acceptors  within  seven  days  of 
such  notification. 

(v)  That  if  the  bid  be  for  part  only  of  any  class  of  capital,  all  holders  of  that  class  be 
given  the  opportunity  of  accepting,  with  pro  rata  scaling  down  of  acceptances  if 
necessary. 

( b ) Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

RECOMMENDATIONS 

(i)  That  if  securities  constitute  any  part  of  the  consideration,  full  particulars  thereof 
on  the  lines  of  the  prospectus  provisions  of  the  Act  be  given  with  the  bid. 

(ii)  That  the  amount  of  any  securities  of  the  company  already  held  or  controlled 
directly  or  indirectly  by  the  offeror  or  the  ultimate  purchaser  be  stated. 

(iii)  That  it  be  stated  whether  or  not  the  bid  is  conditional  on  the  acceptance  of  any 
proportion  of  the  securities  for  which  the  bid  is  made,  and  if  so,  what  proportion. 

(iv)  See  recommendations  (a)  (i)  ( b ) and  (a)  (ii)  above  and  (c),  (d)  and  (e)  below. 

(c)  Function  of  Directors 

RECOMMENDATIONS 

(i)  That  they  ensure  that  all  relevant  information  in  their  possession  be  made  available 
to  members  and  also  state  what  additional  information  is  in  their  opinion  required. 

(ii)  See  recommendations  (a)  (i)  (6)  and  (a)  (ii)  above. 

(d)  Disclosure  of  identity  of  bidder 

RECOMMENDATIONS 

(i)  That  full  details  be  disclosed  of  the  name  and  address  of: — 

(a)  the  offeror, 

(b)  the  ultimate  purchaser,  if  other  than  the  offeror. 

(ii)  That  if  the  purchaser  is  a subsidiary  the  name  of  its  holding  company  be 
disclosed. 

(e)  The  financing  of  such  transactions 

RECOMMENDATION 

That  if  any  part  of  the  consideration  is  or  may  be  cash,  the  offer  shall  state: — 

(i)  when  and  by  whom  it  will  be  paid, 

(ii)  that  a letter  has  been  received  from  a body  approved  by  the  Board  of  Trade 
affirming  that  the  total  sum  due  on  a full  cash  acceptance  is  or  will  be  available. 

(/)  Disclosure  of  Directors'  Interests — compensation  for  loss  of  office  {sections  191-194 
of  the  Companies  Act,  1948) 

RECOMMENDATIONS 

(i)  That  disclosure  be  made  of  directors’  interests  in  or  contracts  with: — 

{a)  the  offeree  company  and  whether  or  not  they  are  accepting  in  respect  of 
securities  held  by  them, 

( b ) the  offeror  and  associates, 

(c)  the  ultimate  purchaser  and  associates  (see  recommendation  under  {d)  above). 

(ii)  That  compensation  for  loss  of  office  or  other  benefits  payable  to  the  directors  be 
disclosed. 

{g)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority  {section  209  of  the  Companies  Act,  1948) 

49.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 
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17.  Prospectuses — Statements  in  Lieu  of  Prospectuses — Offers  for  Sale — Issues  of 
Shares  to  Existing  Shareholders 

( a ) Adequacy  of  protection  afforded  to  investors  by  existing  law 

50.  The  Fourth  Schedule  requires  that  a prospectus  shall  show  profits  and  losses 
for  five  financial  years  immediately  preceding  its  issue  and  the  assets  and  liabilities  at 
the  last  date  to  which  the  accounts  were  made  up,  these  requirements  applying  to  the 
company,  to  its  subsidiaries  and  to  any  business  which  it  proposes  to  acquire.  Similar 
requirements  are  contained  in  the  Third  and  Fifth  Schedules  relating  to  a statement 
in  lieu  of  prospectus.  Accountants  engaged  in  the  investigation  of  companies  find 
that  balance  sheets  relating  to  recent  years  are  of  considerable  assistance  to  them  in 
measuring  trends  and  changes  in  the  capital  and  assets  structures.  A profit  and  loss 
account  without  the  balance  sheet  has  limited  use  for  such  purposes.  The  Council 
considers  that  a statement  of  assets  and  liabilities  should  be  given  in  the  prospectus  or 
statement  in  lieu  of  prospectus  as  at  the  end  of  all  the  years  for  which  profits  and  losses 
are  required  to  be  disclosed. 

51.  The  Council  also  suggests  that  where  a company  is  a subsidiary  of  another 
company  that  fact  should  be  stated  in  the  prospectus  or  the  statement  in  lieu  of 
prospectus,  together  with  the  name  of  the  holding  company  and  the  proportion  of  the 
equity  owned  by  the  holding  company. 

RECOMMENDATIONS 

(i)  That  the  Third,  Fourth,  and  Fifth  Schedules  be  amended  so  that  a statement  be 
shown  of  assets  and  liabilities  as  at  the  end  of  each  financial  year  for  which  profits 
and  losses  are  shown  instead  of  as  at  the  last  date  to  which  accounts  were  made  up. 

(ii)  That  a new  paragraph  be  included  in  the  Fourth  and  Fifth  Schedules,  requiring 
that  where  a company  is  a subsidiary  of  another  company,  that  fact  be  stated  and  that 
there  also  be  stated  the  name  of  the  holding  company,  and  the  proportion  of  the 
equity  owned  by  that  holding  company. 

(b)  Usefulness  and  necessity  of  the  existing  provisions 

52.  The  prospectus  provisions  have  been  added  to  with  the  passing  of  each  successive 
Companies  Act,  with  the  result  that  they  are  now  complex  and  confusing.  Pros- 
pectuses themselves  suffer  from  the  inclusion  of  too  much  information,  often  in  very 
small  print,  which  can  mislead  rather  than  assist  investors.  Apart  from  the  specific 
suggestions  for  amendment  made  in  paragraphs  50  and  51  the  Council  would  welcome 
any  attempt  that  is  made  to  re-arrange  and  co-ordinate  the  main  statutory  provisions 
relating  to  prospectuses  and  statements  in  lieu  of  prospectuses. 

RECOMMENDATION 

That  opportunity  be  taken  to  review  the  sections  and  schedules  relating  to  a pros- 
pectus and  statement  in  lieu  of  prospectus  with  a view  to  their  simplification,  re- 
arrangement and  condensation. 

(c)  Certificates  of  exemption  {section  39  of  the  Companies  Act,  1948) 

53.  The  facilities  afforded  to  companies  to  secure  exemption  from  some  of  the 
prospectus  requirements  of  the  Act  by  obtaining  a certificate  from  a Stock  Exchange 
appear  to  have  worked  well  in  practice  and  the  Council  sees  no  valid  reason  why  they 
should  not  be  extended  to  the  provisions  relating  to  a statement  in  lieu  of  prospectus. 

RECOMMENDATION 

That  a new  section  be  introduced  on  the  lines  of  section  39  with  such  alterations  as 
may  be  necessary  to  render  it  applicable  to  a statement  in  lieu  of  prospectus. 

18.  Control  over  Business  of  Dealing  in  Securities 

54.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

890 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


20th  January,  1961] 


THE  ASSOCIATION  OF  CERTIFIED 
AND  CORPORATE  ACCOUNTANTS 


[Continued 


19.  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

55.  There  has  been  a considerable  increase  in  recent  years  in  the  size  and  number 
of  unit  trusts  as  they  are  one  means  by  which  the  “ small  ” investor  can  spread  his 
risks.  Despite  their  growing  importance,  unit  trusts  are  subject  to  no  specific  legis- 
lation, except  for  certain  sections  of  the  Prevention  of  Fraud  (Investments)  Act,  1958. 
The  Council  takes  the  view  that  this  is  unsatisfactory  and  that  unit  trusts  should  be 
subject  to  a new  Act  which  should  cover  the  whole  field  of  their  activities  as  is  the  case 
with  companies  under  the  Companies  Act,  1948,  and  in  particular  that  the  audit  should 
be  conducted  by  a person  qualified  to  act  as  an  auditor  under  section  161. 

RECOMMENDATION 

That  unit  trusts  be  governed  by  a new  Act  covering  the  whole  field  of  their  activities 
including  a provision  for  audit  on  the  lines  of  section  161. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  Own  Shares 

56.  Section  27  sub-section  (3)  provides  that  a company  which  is  a subsidiary  of 
another  and  was  a member  of  that  other  at  the  commencement  of  the  Companies 
Act,  1948,  may  continue  to  be  a member;  on  the  other  hand,  if  Company  A holds 
shares  in  Company  B no  matter  when  acquired  or  for  how  long  held,  and  after  1st  July, 
1948,  A becomes  a subsidiary  of  B,  it  may  no  longer  hold  shares  in  B but  must 
dispose  of  them  before  becoming  a subsidiary  of  B.  This  is  illogical  and  the  Council 
proposes  that  shares  held  by  a subsidiary  in  its  holding  company  should  in  all  cases 
be  disposed  of  or  cancelled  within  twelve  months  of  the  commencement  of  the  Act 
or  the  date  on  which  the  member  company  becomes  a subsidiary. 

RECOMMENDATION 

That  section  27  be  amended  in  order  to  give  effect  to  the  proposals  outlined  in 
paragraph  56  above. 

21.  Accounts 

Do  the  accounts  require  the  disclosure  of  sufficient  information  about  the  financial  position 
of  the  company,  including  its  subsidiaries  and  associated  companies  ? Are  all  the 
existing  provisions  necessary  and  useful  in  present-day  conditions? 

57.  The  Council  is  of  opinion  that  in  general  the  accounting  provisions  of  the 
Companies  Act,  1948,  have  worked  reasonably  well,  but  holds  the  view  that  disclosure 
of  some  additional  information  in  the  accounts  and  changes  in  the  existing  provisions 
as  outlined  below  are  now  desirable. 

{a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

58.  The  accounting  problems  inseparable  from  the  changing  values  of  money  have 
engaged  the  attention  of  the  Council  over  the  years.  To  whatever  extent  and  for 
whatever  reasons  accountants  are,  for  the  most  part,  wedded  to  historic  costs,  the  fact 
cannot  be  ignored  that  members  and  others  are  misled  by  asset  figures  as  disclosed 
in  many  balance  sheets.  Members  of  companies  cannot  relate  the  earnings  of  the 
companies  to  the  value  of  the  assets  and  are  at  a disadvantage  when  approached  by  a 
bidder.  These  are  matters  to  be  deprecated.  The  main  difficulty  in  suggesting  that 
companies  be  required  by  law  to  disclose  the  current  value  of  assets  lies  in  the  problem 
of  deciding  what  is  meant  by  the  term  “ value  ”.  Many  definitions,  all  of  which  are 
valid  under  different  conditions  and  in  different  circumstances,  can  be  advanced.  In 
the  recommendation  made  by  the  Council  below,  it  is  implied  that  the  responsibility 
for  computing  and  disclosing  the  current  valuation  of  assets  shall  be  placed  upon  the 
shoulders  of  directors.  It  is  recognised  that  this  is  open  to  certain  objections  and 
cannot  be  regarded  as  an  entirely  satisfactory  solution  to  the  problem.  At  the  same 
time,  it  is  submitted  that  the  proposal  does  go  some  appreciable  way  towards  meeting 
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the  situation,  and  moreover,  it  is  not  inconsistent  with  the  manner  in  which  other 
company  accounting  problems  have  been  dealt  with  in  the  past  with,  for  the  most 
part,  satisfactory  results. 

RECOMMENDATION 

That  in  the  Eighth  Schedule  a sub-paragraph  be  added  to  paragraph  11  requiring  a 
statement  of  the  value  at  the  date  of  the  balance  sheet  which,  in  the  opinion  of  the 
directors,  may  be  attached  to  any  asset  or  class  of  assets  and  the  basis  upon  which 
such  valuations  have  been  made,  e.g.,  insurance  valuations,  replacement  costs,  calcu- 
lations from  indices  of  costs,  professional  valuers’  estimates.  Provided  that  where  in 
the  opinion  of  directors  the  disclosure  of  a valuation  of  any  asset  or  class  of  assets 
would  be  misleading  or  is  impracticable,  a statement  to  that  effect  should  be  made. 
For  the  purposes  of  this  recommendation  investments  in  associated  companies  and 
trade  investments  should  be  regarded  as  fixed  assets. 

(6)  Share  premium  account 

59.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 

60.  In  the  operation  of  paragraph  15  (5)  of  the  Eighth  Schedule,  a defect  has  been 
experienced  in  cases  of  reconstructions  and  amalgamations,  where  the  shareholders 
remain  substantially  the  same.  In  such  circumstances  revenue  reserves,  sometimes  of 
substantial  sums,  have  had  to  be  “ frozen  ” as  capital.  The  recommendation  below 
is  designed  to  remedy  the  defect. 

RECOMMENDATION 

That  in  the  Eighth  Schedule  paragraph  15  (5)  a proviso  be  added  to  the  effect  that 
where  there  is  no  substantial  change  in  the  ownership  of  a company  as  the  result  of  a 
reconstruction  or  amalgamation,  revenue  reserves  existing  at  the  date  of  reconstruction 
or  amalgamation  need  not  be  regarded  as  capital. 

(d)  Description  of  reserves 

61.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

(e)  Definition  of  profits 

62.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 
if  ) Exemption  of  banks , assurance,  shipping  companies  from  some  of  the  accounting 

provisions  of  the  Companies  Act,  1948 

63.  The  Council  does  not  wish  to  comment. 

Other  matters 


64.  Much  of  the  wording  of  the  Eighth  Schedule  is  complex  and  some  of  the 
paragraphs  need  re-drafting  in  more  comprehensible  and  consistent  terms.  Recom- 
mendation (i)  below  would,  in  the  submission  of  the  Council,  simplify  some  of  these 
accounting  requirements. 


65.  Another  defect  in  the  Act  is  the  apparent  assumption  that  all  assets  fall  under 
the  heading  of  either  “ Fixed  ” or  “ Current  ”.  The  Council  suggests  that  where  an 
asset  cannot  appropriately  be  described  as  “ Fixed  ” or  “ Current  ” it  is  made  clear 
that  it  may  be  included  separately,  provided  the  nature  of  the  asset  is  clearly  stated. 

66.  Requirements  in  relation  to  “ Trade  Investments  ” are  contained  in  the  Eighth 
Schedule,  but  no  attempt  is  made  in  the  Act  to  define  a trade  investment.  The  Council 
suggests  the  definition  set  out  in  recommendation  (iii)  below. 


67.  Paragraph  15  (4)  of  the  Eighth  Schedule  prescribes  the  information  to  be  given 
by  a holding  company  when  group  accounts  are  not  submitted.  The  disclosure  of 
this  information  is  unnecessary  when  the  holding  company  is  itself  a wholly-owned 
subsidiary  of  another  body  corporate.  The  Council  accordingly  makes  a recom- 
mendation designed  to  rectify  this  anomaly. 


892 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


20th  January,  1961] 


THE  ASSOCIATION  OF  CERTIFIED 
AND  CORPORATE  ACCOUNTANTS 


[' Continued 


68.  The  practice  of  disclosing  turnover  for  the  year  or  period  to  which  accounts 
relate  is  gradually  becoming  more  prevalent  and  it  is  the  opinion  of  the  Council  that 
the  law  should  now  require  such  disclosure  since  this  would  afford  inter  alia  some 
measure  ot  assistance  to  members  in  assessing  the  performance  and  management  of  a 
company.  Where  m the  opinion  of  the  directors  it  would  be  misleading  or  harmful 
to  the  company  to  make  such  disclosure,  a note  to  this  effect  should  be  made  on  the 
accounts. 

69.  It  is  important,  however,  that  a consistent  basis  of  calculating  turnover  should 
be  adopted  from  year  to  year  and  that  any  change  should  be  the  subject  of  a note  on 
the  accounts. 

RECOMMENDATIONS 

(i)  That  the  wording  of  the  Eighth  Schedule  be  reviewed,  particularly  in  paragraphs 
5 and  15  (5),  with  a view  to  simplification  and  that  the  following  amendments  be 
made: — 

Paragraph  12  (1)  (c)  amend  “as  United  Kingdom  income  tax”  to  “with 
United  Kingdom  taxation  ” and  in  the  penultimate  line,  “ income  tax  ” to 
taxation  . 

(1)  (d)  amend  “ provided  ” to  “ set  aside  ” (to  avoid  association 
with  the  term  ‘ provision  ” defined  in  paragraph  27  of  the  Schedule). 

(ii)  That  in  the  Eighth  Schedule,  paragraph  4,  a proviso  be  inserted  to  the  effect  that 
where  an  asset  cannot  appropriately  be  described  as  “ Fixed  ” or  “ Current  ”,  it  may 
be  included  separately,  provided  the  nature  of  the  asset  is  clearly  stated. 

(hi)  That  a definition  of  the  term  “ Trade  Investment  ” be  included  in  section  455 
as  an  investment  which  is  made  primarily  for  the  purpose  of  promoting  the  trade  of 
the  acquiring  company  not  being  an  investment  in  a subsidiary  company  ”. 

(iv)  That  in  the  Eighth  Schedule,  paragraph  15  (4)  a further  proviso  be  added 
excluding  from  the  operation  of  the  paragraph  a holding  company  which  is  itself  a 
wholly-owned  subsidiary  of  another  body  corporate. 

(v)  That  a new  section  be  introduced  requiring  the  disclosure  of  turnover  for  the 
period  covered  by  the  accounts  with  such  adjustment  as  may  be  necessary  in  the  case 
of  group  accounts  for  inter-company  transactions,  provided  that  a holding  company 
or  wholly-owned  subsidiary  need  not  disclose  its  own  turnover.  Provided  also  that 
if  in  the  opinion  of  the  directors  such  disclosure  would  be  misleading  or  harmful  to  the 
company  disclosure  need  not  he  made  but  a note  to  this  effect  should  be  made  on  the 
accounts. 

22.  Audit 

(a)  Qualifications  and  appointment  of  auditors 

70.  Some  minor  re-drafting  is  necessary  in  section  159  since  sub-sections  (1)  and 
(2)  appear  to  conflict.  The  Council  proposes  that  the  words  “ Subject  to  sub-section 
(2)  of  this  section”  be  added  before  “Every  company”  in  sub-section  (1)  and  in 
sub-section  (2)  the  words  “ deemed  to  be  ” be  added  after  “ shall  be  ” on  line  2. 

71.  The  Council  considers  that  the  time  has  come  to  include  in  the  Act  the  names 
of  the  four  accountancy  bodies  recognised  by  the  Board  of  Trade  under  section 
161  (1)  (a).  This  would  have  the  effect  of  bringing  the  Companies  Act  into  line  with 
other  Acts  which  specify  the  qualifications  required  for  the  appointment  of  auditors. 

72.  Section  161  (2)  leaves  it  open  for  an  employee  of  an  auditor  to  be  an  officer  of  a 
company.  The  Council  is  of  opinion  that  this  impinges  upon  the  principle  of  inde- 
pendence of  the  auditor  and  should  be  prohibited. 

RECOMMENDATIONS 

(i)  That  section  1 59,  sub-sections  (1)  and  (2)  be  amended  on  the  lines  of  the  suggestion 
in  paragraph  70  above. 


893 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


20th  January,  1961] 


THE  ASSOCIATION  OF  CERTIFIED 
AND  CORPORATE  ACCOUNTANTS 


[i Continued 


(ii)  That  section  161  (1)  (a)  be  replaced  by  a paragraph  specifying  the  names  of  the 
four  accountancy  bodies  now  recognised  by  the  Board  of  Trade  under  this  section,  i.e.. 

The  Institute  of  Chartered  Accountants  in  England  and  Wales, 

The  Institute  of  Chartered  Accountants  of  Scotland, 

The  Association  of  Certified  and  Corporate  Accountants, 

The  Institute  of  Chartered  Accountants  in  Ireland, 
together  with  a proviso  to  the  effect  that  any  of  these  bodies  may  be  removed  from  and 
any  other  body  of  accountants  established  in  the  United  Kingdom  may  be  added  to 
this  provision  by  regulation  requiring  an  affirmative  resolution  of  both  Houses  of 
Parliament. 

(iii)  That  section  161  (2)  be  extended  to  prohibit  the  appointment  or  re-appointment 
as  auditor  of  a company  of  any  person  who  has  in  his  employ  an  officer  of  the  company. 

( b ) Duties  and  responsibilities  of  auditors 

73.  The  heading  to  the  Ninth  Schedule  has  resulted  in  auditors’  reports  being 
unnecessarily  long,  and  when  auditors  find  it  necessary  to  embody  qualifications  in 
their  report,  these  tend  to  be  obscured.  This  is  a fundamental  criticism,  since  such 
qualifications  should  be  conspicuous  in  the  report.  So  far  as  the  auditors’  report  is 
concerned  those  examining  the  accounts  of  a company  are  interested  to  know  whether 
the  auditors  are,  in  their  opinion,  satisfied  that  the  requirements  as  set  out  in  the 
Schedule  have  been  complied  with.  If  so,  a short  and  simple  statement  to  that  effect 
is  adequate.  If  not,  the  respects  in  which  they  fall  short  of  compliance  are  matters 
of  vital  interest. 


74.  The  Council  therefore  suggests  that  the  heading  to  the  Ninth  Schedule,  i.e., 
“ Matters  to  be  expressly  stated  in  Auditors’  Report  ” be  deleted  and  the  Schedule 
be  re-drafted  so  that  the  auditors’  report  may,  in  appropriate  cases,  be  confined  to  a 
simple  statement. 


75.  There  seems  to  be  doubt  as  to  whether  the  term  “ vouchers  ”,  as  employed  in 
section  162  (3)  includes  such  documents  as  title  deeds  to  property.  This  should  be 
made  clear. 

RECOMMENDATIONS 

<i)  That  the  heading  to  the  Ninth  Schedule  be  deleted  and  the  Schedule  be  re-drafted 
so  as  to  enable  auditors  to  report  to  members  in  short  and  simple  terms  whether  or 
not  they  are  satisfied  that  the  requirements  of  the  Schedule  have  been  fully  comnlied 
with  in  relation  to  the  company.  ^ 

(III  That  in  section  162  (3)  the  words  “ and  vouchers,”  be  amended  to  “ vouchers  and 
other  documents  relating  to  the  business  ”. 

Ic)  Exemption  of  exempt”  private  companies  from  the  provisions  of  section  161  of  the 
Companies  Act , 1948  J 

76.  The  Council  is  convinced  that  the  exclusion  of  about  five-sixths  of  companies 

nc™,-  on  the  register  from  the  provis.ons  of  section  161  (1)  is  no  longer  iustffied 
Whether  or  not  the  proposal  m paragraphs  12  and  1 3 is  adopted,  i.e,  that  the  distinction 
between  exempt  and  non-exempt  private  companies  is  removed,  the  Council  considers 
that  all  companies  should  be  required  to  appoint  auditors  qualified  as  prescribed  and 
does  not  anticipate  that  the  relatively  few  companies  that  have  not  yet  appointed 
auditors  qualified  in  accordance  with  the  provisions  of  section  161  (1)  will  experience 
any  difficulties  m making  such  appointments.  *■  ’ experience 

77  to  the  same  way  the  Cornell  is  of  opinion  that  a person  who  is  in  the  employ 
ment  of,  or  who  employs,  an  officer  or  servant  of  the  company  should  not  be  auahfted 
for  appointment  as  auditor,  but  the  Council  considers  that  qualified 

is  not  obliged  to  file  its  accounts  (see  paragraph  M) shotod  nol  be  SSZto?1'*1 
appointing  as  auditor  a person  who  is  a partner  of  an  officer  or  secant  of  thl  compan™ 
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The  Council  feels  that  the  existing  exception  in  favour  of  a partner  of  an  officer  or  ser- 
vant of  the  company  has  often  been  of  benefit  to  small  family  businesses,  and  there 
is  no  evidence,  so  far  as  the  Council  is  aware,  that  it  has  been  misused. 

RECOMMENDATIONS 

(i)  That  the  proviso  to  section  161  (1)  be  repealed  and  that  the  proviso  to  section 
161  (2)  be  amended  in  accordance  with  the  recommendations  contained  in  paragraph 
77  above. 

(ii)  That  provision  be  made  to  preserve  the  existing  rights  of  persons  who  have  been 
appointed  or  re-appointed  as  auditors  prior  to  an  appointed  day. 

23.  Provisions  as  to  Returns 

78.  The  Council  submits  certain  specific  recommendations  below  on  the  provisions 
as  to  returns,  but  in  addition,  would  welcome  a full  survey  of  the  forms  now  in  use 
with  a view  to  them  simplification.  Some  of  the  returns  might  with  advantage  be 
re-designed  and  some  duplication,  both  in  the  information  required  and  in  the  require- 
ments as  to  registration,  could  be  eliminated. 

79.  Where  renounceable  allotment  letters  are  issued  the  information  filed  will  in 
many  cases  be  considerably  out  of  date,  particularly  where  the  shares  change  hands 
frequently.  The  persons  registered  as  holders  at  the  conclusion  of  the  renunciation 
period  will  then  be  very  largely  different  from  the  original  allottees  whose  names 
appear  in  the  Return  of  Allotments  and  in  any  case  the  names  of  the  holders  as  finally 
registered  will  appear  on  the  company’s  next  Annual  Return . It  is,  therefore,  suggested 
that  names,  addresses  and  descriptions  of  allottees  be  omitted  from  particulars  filed. 

RECOMMENDATIONS 

(i)  That  section  52  be  clarified  so  that  shares  allotted  as  fully  or  partly  paid-up 
otherwise  than  in  cash  are  returned  under  section  52  (1)  ( b ) only  and  not  also  under 
section  52  (1)  (a). 

(ii)  That  no  contract  in  writing  need  be  filed  under  section  52  (2)  in  the  case  of  an 
allotment  of  bonus  shares. 

(iii)  That  in  relation  to  section  124  (1)  and  the  Sixth  Schedule,  Part  I,  Clause  3 (/) 
commissions  paid  since  the  date  of  the  last  return  only  he  required. 

(iv)  That  section  200  (4)  be  subject  to  a proviso  excluding  any  change  in  any  other 
directorship  of  a director.  (N.B.— This  change  would  be  notified  to  the  Registrar  in 
the  next  annual  return.) 

(v)  That  section  52  (1)  (a)  be  amended  by  the  addition  of  the  following : — “ Provided 
that  where  renounceable  allotment  letters  are  issued  in  respect  of  such  allotment  the 
return  above  referred  to  shall  omit  the  names,  addresses  and  descriptions  of  the 
allottees 

24.  Company  and  Business  Names 

Effectiveness  of  present  provisions  ( see  sections  17  to  19  of  the  Companies  Act , 1948,  and 
the  Registration  of  Business  Names  Act , 1916).  Similarity  of  names;  misleading 
names 

80.  The  Council  does  not  wish  to  make  any  recommendation  under  this  heading. 

25.  Foreign  Companies 

81.  The  Council  does  not  wish  to  make  any  recommendation  under  this  heading 
but  it  has  been  advised  that  under  Brazilian  law  (Article  71  of  Law  No.  2672  of  26th 
September,  1940)  a simple  procedure  is  provided  for  the  assumption  of  Brazilian 
nationality  by  a foreign  company  under  a ministerial  decree  of  nationalisation.  It  is 
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understood  that  several  United  Kingdom  companies  have  wished  to  take  advantage 
of  this  provision  but  they  have  all  found  themselves  in  the  same  difficulties  with 
regard  to  the  provisions  of  the  Companies  Act,  1948,  since  the  decree  cannot  be 
effective  to  remove  the  company  from  the  Companies  Register  in  this  country.  It 
may  well  be  that  other  foreign  countries  either  have  enacted  or  will  enact  similar 
legislation  in  view  of  the  obvious  advantages.  No  procedure  exists  whereby  the 
registration  of  a company  to  which  the  Act  applies  can  be  transferred  from  the  United 
Kingdom  to  another  country  except  by  a private  Act  of  Parliament.  The  alternative 
of  forming  a new  foreign  company  is  often  so  costly  in  terms  of  stamp  duty  both  on 
issued  capital  and  on  the  transfer  of  the  assets  as  to  be  virtually  ruled  out  as  a practical 
proposition. 

82.  The  Committee  may  wish  to  consider  this  matter. 


26.  Internal  Management  and  Administration 
(a)  Annual  and  other  General  Meetings 

83.  Since  section  133  (3)  permits  the  normal  period  of  notice  of  a meeting  of  a 
company  to  be  reduced  by  agreement  of  all  or  a large  majority  of  the  members  entitled 
to  attend  and  vote,  it  is  desirable  that  the  agreement  of  the  auditor  should  also  be 
required  having  regard  to  the  provisions  of  section  162  (4). 

84.  It  is  suggested  by  the  Council  that  the  Board  of  Trade  should  be  given  power 
under  section  131  (1)  to  allow  an  extension  of  time  for  the  holding  of  the  annual 
general  meeting  in  appropriate  cases. 

85.  In  the  opinion  of  the  Council  it  is  desirable  that  a provision  should  be  included 
in  the  Act,  making  it  obligatory  for  a company  to  give  notice  to  members  of  any 
business  to  be  transacted  at  a meeting  other  than  that  specified  in  clause  52  of  Table  A. 

86.  The  Council  is  also  of  opinion  that  the  period  of  notice  required  for  all  ordinary 
and  extraordinary  meetings  of  a company  should  be  twenty-one  days. 

87.  In  line  with  the  proposals  set  out  in  paragraph  34  the  Council  suggests  that  the 
requisite  proportion  in  section  132  be  reduced  from  one  tenth  to  one  twentieth. 

88.  Section  138  gives  a member  entitled  to  more  than  one  vote  the  right  to  vote 
more  than  one  way.  The  Council  considers  that  this  provision  should  be  clearly 
extended  to  members  voting  by  proxy  who  are  not  present  at  the  meeting. 

RECOMMENDATIONS 

et  (0  That  in  section  133  (3)  (a)  the  words  “ and  the  auditor  ” be  inserted  after 
“ thereat  ” and  in  section  133  (3)  (b)  the  same  words  be  inserted  at  the  end  of  the 
paragraph,  provided  that  the  agreement  of  the  auditor  shall  not  be  required  in  the 
case  of  any  wholly  owned  subsidiary  of  a holding  company  of  which  he  is  also  the 
auditor. 

(ii)  That  in  section  131  (1)  an  additional  proviso  be  introduced  giving  the  Board  of 
Trade  power,  on  application  by  the  company,  to  extend  the  time  for  holding  an  annual 
general  meeting. 

(in)  That  a new  provision  be  introduced  making  it  obligatory  for  a company  to  give 
particulars  m the  notice  of  a meeting  of  all  business  to  be  transacted  at  the  meeting 
except  ordinary  business,  followed  by  a definition  of  “ ordinary  business  ” on  the  lines 
of  that  at  present  included  in  clause  52  of  Table  A. 

(iv)  That  in  sections  133  and  141  the  necessary  amendments  be  made  to  provide 
that  the  notice  for  all  meetings  of  a company  shall  be  twenty-one  days. 

(v)  That  in  section  132  (1)  the  words  “ one  tenth  ” be  amended  to  “ one  twentieth 
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(vi)  That  in  section  138  the  words  “whether  present  in  person  or  by  proxy”  be 
added  after  the  word  “ member 

{b)  Mode  of  passing  extraordinary  and  special  resolutions 

89.  As  the  only  difference  that  now  remains  between  a special  and  an  extraordinary 
resolution  is  the  period  of  notice  required  for  the  meeting  at  which  the  resolution  is  to 
be  considered,  the  Council  is  of  opinion  that  all  acts  requiring  the  sanction  of  either 
type  of  resolution  should  in  future  be  capable  of  authorisation  by  a special  resolution. 

RECOMMENDATION 

That  all  references  to  an  extraordinaiy  resolution  be  removed  and  be  replaced  where 
necessary  by  the  term  “ special  resolution 

(c)  Securing  proper  disclosure  of  information  in  circulars  requiring  proxy  votes 

90.  The  Council  does  not  wish  to  make  any  submission  under  this  heading  other 
than  that  in  paragraph  85. 

(d)  Exercise  of  voting  rights , in  cases  of  interlocking  shareholdings,  unit  trusts  and  in 

other  special  cases,  e.g.,  by  trustees  of  pension  and  welfare  funds  for  employees  in 
relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company 

91.  The  Council  does  not  wish  to  submit  any  recommendation  under  this  heading. 

27.  Winding  Up 

92.  The  Council  wishes  to  make  recommendations  under  the  following  headings: — 

(a)  Committee  of  Inspection. 

( b ) Meetings  of  Creditors. 

(c)  Preferential  Payments. 

(d)  Winding-up  Rules. 

(e)  General  Matters  of  Administration. 

(а)  Committee  of  Inspection 

93.  The  Council  feels  that  section  253  (2)  is  impractical  and  since  it  is  seldom 
complied  with  it  should  be  amended. 

94.  It  is  the  practice  of  the  Court  to  appoint  named  representatives  of  the  creditors 
of  the  company  to  serve  as  members  of  the  committee  and  in  the  case  of  a vacancy  the 
liquidator  is  required  by  section  253  (7)  to  summon  meetings  of  creditors  or  contribu- 
tories to  fill  the  vacancy.  The  Council  is  advised  that  where  this  is  the  only  business 
to  be  transacted  at  the  meeting  it  is  always  most  difficult  and  often  impossible  to  get 
a quorum  of  creditors.  In  bankruptcy  proceedings  however  the  Court  is  empowered  to 
appoint  a duly  authorised  but  un-named  representative  to  serve  as  a member  of  the 
committee  and  the  Council  feels  that  the  adoption  of  such  a procedure  in  cases  of 
compulsory  winding-up  is  desirable. 

RECOMMENDATIONS 

(i)  That  section  253  (2)  be  amended  to  read: — 

“ The  liquidator  may  call  a meeting  of  the  committee  as  and  when  he  thinks 
necessary  and  shall  do  so  at  the  request  of  a member  of  the  committee 

(ii)  That  the  Court  be  empowered  to  appoint  a creditor  or  his  duly  authorised 
representative  as  a member  of  the  committee. 

(б)  Meetings  of  Creditors 

95.  Where  in  the  case  of  a members’  voluntary  winding  up  the  liquidator  is  of 
opinion  that  the  company  cannot  comply  with  the  declaration  of  solvency  made  by 
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the  directors  but  is  insolvent  he  is  required  by  section  288  to  convene  a meeting  of  the 
creditors  and  lay  before  the  meeting  a statement  of  assets  and  liabilities  and  nothing 
more.  It  remains  a members’  winding  up  and  the  person  appointed  by  the  members 
remains  liquidator  and  the  creditors  have  no  control  over  the  liquidation  or  the 
liquidator.  Their  only  remedy  is  to  petition  for  the  compulsory  winding  up  of  the 
company.  Such  a meeting  should  have  the  same  powers  as  one  called  under  section 
293  and  creditors  at  the  meeting  should  be  empowered  to  appoint,  if  they  so  wish, 
another  liquidator  with  or  without  a committee  of  inspection.  The  liquidation  should, 
thereafter,  be  deemed  to  be  a creditors’  voluntary  winding  up. 

96.  Under  section  289  a liquidator  is  required  to  summon  meetings  of  the  company 
and  under  section  299  meetings  of  the  company  and  of  the  creditors  at  the  end  of  the 
first  year  from  the  commencement  of  the  winding  up  and  each  succeeding  year  there- 
after for  the  purpose  of  laying  an  account  before  the  meetings.  The  Council  is  advised 
that  this  proves  to  be  an  expensive  procedure  if  there  are  many  members  and/or 
creditors,  and  since  there  is  no  provision  for  any  resolution  to  be  passed,  in  practice 
it  is  seldom  that  any  member  or  creditor  attends.  The  Council  feels  that  it  would  be 
more  practical  for  the  liquidator  to  send  annually  a summary  of  receipts  and  payments 
to  creditors  in  the  case  of  a creditors’  winding  up  and  to  members  and  creditors  in 
the  case  of  a members’  winding  up. 


97.  At  present  under  section  293  (3)  (a)  the  directors  are  required  to  lay  a full 
statement  of  the  position  of  the  affairs  of  the  company  and  a list  of  creditors  with  an 
estimate  of  their  claims  before  the  meeting.  The  Council  feels  that  this  requirement 
is  inadequate  and  that  all  other  relevant  information  with  regard  to  the  trading  of  the 
company  and  the  causes  of  its  failure  should  also  be  required. 


RECOMMENDATIONS 

(i)  That  section  288  be  amended  so  that  when  a liquidator  is  of  opinion  that  the 
company  cannot  comply  with  the  directors’  declaration  of  solvency  he  should  forthwith 
convene  a meeting  of  creditors.  Such  a meeting  should  have  the  same  powers  as  one 
calted  under  section  293  and  creditors  at  that  meeting  should  be  empowered  to  appoint, 
if  they  so  wish,  another  liquidator  with  or  without  a committee  of  inspection.  The 
liquidation  should  from  the  date  of  the  meeting  be  deemed  to  be  a creditors’  voluntary 
liquidation. 


(ii)  That  sections  289  and  299  be  amended  to  require  the  liquidator  to  send  annually 
a summary  of  receipts  and  payments  to  creditors  in  the  case  of  a creditors’  winding  up 
and  to  members  and  creditors  in  the  case  of  a members’  winding  up. 

(m)  That  section  293  (3) l be  amended  to  provide  that  a copy  of  the  company’s  state- 
ment of  affairs  and  a list  of  creditors  with  an  estimate  of  their  claims  should  be  supplied 
to  every  creditor  at  the  meeting.  »uppucu 

re£rd]J?Lt?e^eCt??^Sive  such  a meetin8  311  other  relevant  information  with 
regard  to  the  trading  of  the  company  and  the  causes  of  its  failure. 


(c)  Preferential  payments 


n.JLu?6  Q]™ci1  B °P™on  *at  priorities  created  by  section  319  are  in 
mfgeneFa)  ypfatr  and  oppressive  upon  the  unsecured  creditors'  that 
items  have  substantially  increased  in  charge-  that ’some 
eceoaoI^c,  “actions  were  different  from  those  prevailing  today-  Xt 

taxes,  and  makes  the  following  suggestions  towards  that  end. 

P A9YFn™f?-ti0n  30  0f  Finatlce  Act,  1952,  certain  contributions  under  the 
P.A.Y.E.  regulations  are  preferential.  The  Council  feels  that  it  tSd SSdSnSo to 
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mat  this  right  should  be  limited  to  a period  of  one  month  before  the 
of  the  winding  up. 


RECOMMENDATIONS 


me  relevant  date. 


follows -hat  the  preferential  Periods  for  taxes  under  section  319  (1)  [a)  (ii)  should  be  as 

(d)  Income  tax  due  for  the  twelve  months  prior  to  the  relevant  date  (apportioned 
on  a tune  basis  if  necessary)  or  at  the  option  of  the  Board  of  Inland  Revenue 
tor  the  fiscal  year  ending  on  5th  April  prior  to  the  relevant  date.  The  present 
practice  of  selecting  the  most  favourable  of  a number  of  years  should  be 
discontinued. 

(JS)  The  profits  tax  for  the  period  of  twelve  months  prior  to  the  relevant  date 
(apportioned  on  a time  basis  if  necessary)  or  at  the  option  of  the  Board  of 
Inland  Revenue  for  the  accounting  period  of  twelve  months  to  which  the 
accounts  of  the  company  are  made  up  next  before  the  relevant  date. 

(in)  That  under  section  319  (1)  {a)  (iii)  the  preferential  period  for  purchase  tax  be 
limited  to  the  quarter  which  ended  prior  to  the  relevant  date  and  for  the  period  from 
the  end  of  that  quarter  up  to  the  relevant  date. 

(iv)  That  section  319  (1)  (A)  be  amended  to  allow  for  the  following  two  categories 
and  their  respective  periods: — 

(а)  Where  wages  and  salaries  are  paid  weekly  or  for  terms  of  less  than  one  month 
the  period  should  be  four  weeks. 

(б)  Where  wages  and  salaries  are  paid  monthly  or  for  longer  terms  the  period 
should  be  two  calendar  months. 

rwow^’  view  of  difficulties  arising  from  the  definition  of  holiday  pay  in  section 
319  (8)  (A),  the  following  amendments  should  be  made  to  section  319  (1)  (d): 

(a)  That  all  holiday  pay  shall  be  deemed  to  accrue  as  from  1st  October  in  any 


(6)  Where  the  normal  period  of  holiday  pay  does  not  exceed  twelve  working  days 
holiday  pay  should  be  deemed  to  accrue  at  the  rate  of  one  day  for  each  complete 
month  of  service  as  from  1st  October  prior  to  the  relevant  date. 

(c)  Where  the  normal  period  of  holiday  pay  is  more  than  twelve  working  days 
then  the  accrual  shall  be  increased  proportionately. 

. (v0  That  in  view  of  the  statutory  regulations  now  in  existence  in  respect  of  national 
insurance  contributions  specified  in  section  319  (1)  (e),  preference  for  a six  months’ 
period  prior  to  the  relevant  date  be  given. 

(vii)  That  all  preferential  payments  be  detailed  in  a single  section  of  the  Act. 

(viii)  That  the  present  period  of  twelve  months  specified  under  section  30  of  the 
Finance  Act,  1952,  be  reduced  to  six  months. 


year. 
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l i\i  That  the  preferential  rights  conferred  by  section  319  (4)  upon  third  parties  who 
have  advanced  monies  to  pay  wages  and  salaries  should  be  limited  to  advances  made 
within  a period  of  one  month  before  the  commencement  of  the  winding  up. 

id  \ Winding  up  rules 
Rule  159 

101.  The  Council  feels  that  the  requirement  that  the  remuneration  of  a liquidator 
must  be  calculated  as  a percentage  on  realisation  and  distribution  is  in  many  cases 
unfair.  Thus  if  a liquidator  succeeds  in  reducing  the  claims  of  the  creditors,  especially 
preferential  creditors,  he  can  receive  no  special  reward  since  the  amount  distributed  is 
the  same,  but  the  rate  of  dividend  received  by  the  creditors  may  well  be  substantially 
increased  as  a result  of  the  diligence  of  the  liquidator. 

102.  The  Council  also  considers  that  the  power  granted  to  the  Board  of  Trade  under 
rule  1 59  (2)  is  too  wide. 

RECOMMENDATIONS 

(i)  That  the  Committee  of  Inspection  in  a compulsoiy  winding  up  be  entitled  to  fix 
the  remuneration  of  the  liquidator  on  a percentage  basis  or  any  other  reasonable  basis 
or  on  a combination  of  both  bases  as  in  a creditor’s  voluntary  winding  up. 

(ii)  That  the  power  granted  to  the  Board  of  Trade  under  Rule  159  (2)  be  exercisable 
only  on  application  by  a creditor  as  is  the  case  in  Bankruptcy. 

Rule  163 

103.  The  Council  feels  that  the  provision  whereby  a member  of  the  committee  or 
his  employer  is  in  reality  prohibited  from  trading  in  the  ordinary  way  with  the  liqui- 
dator for  or  on  account  of  the  company  is  in  modem  conditions  too  rigid  and 
unreasonable  since  with  many  proprietory  lines  the  member  of  the  committee  or  his 
employer  may  be  the  only  source  of  supply. 


RECOMMENDATION 

That  the  liquidator  be  entitled  to  trade  with  a member  of  the  committee  and  his 
principal  provided  that  the  member  discloses  his  interest  to  the  liquidator  and  to  the 
remaining  members  of  the  committee  of  inspection  who  by  a majority  (the  interested 
member  abstaining  from  voting)  approve  of  the  trading. 

Rule  172  (2)  and  rule  174 

!04  The  Coimcil  is  advised  that  it  is  almost  impossible  in  practice  to  get  a com- 

TraiOSeIher  f°r  'J6  S°  6 purPose  of  auditing  accounts,  so  much  so  that  the  Board 
,j?ccSpJ  a statement  that  no  quorum  was  present.  The  Council 
k In  SI  ? 1 jUdlt  of  ^Tuidator  s cash  book  by  the  committee  of  inspection 

of  Trade  ^udess  and  unnecessaTy  since  a thorough  audit  is  carried  out  by  the  Board 

RECOMMENDATION 

diSn^iaU<iit  °f  3 liquidator’s  ^“uats  by  the  committee  of  inspection  be 
M General  matters  of  administration 

Company  “*  <>f  directors  of  a 

suffriemker£?rirtCn  'S  °f  °pin[on  1,131  there  are  no  provisions  in  the  Act,  which 
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opinion  that  directors  of  insolvent  companies  which  go  into  liquidation 
should  in  some  cases  suffer  a similar  disability. 

RECOMMENDATIONS 

. ® That  the  provisions  of  section  332  of  the  Companies  Act  be  extended  so  as  to 
include  under  sub-section  (1)  the  carrying  on  of  a business  recklessly  in  addition  to 
carrying  on  with  mtent  to  defraud. 

(ii)  That  the  provisions  of  section  332  be  further  extended  so  as  to  include  a provision 
whereby  the  Court  shall  have  power  to  order  that  a person  referred  to  in  sub-sections 

and  (3)  of  the  section  be  prohibited  from  holding  the  office  of  a director  in  any 
other  company  for  such  period  as  the  Court  may  direct. 

Power  to  summon  persons  suspected  of  having  property  of  a company 

107.  The  Council  is  of  opinion  that  the  alternative  procedure  of  written  interroga- 
tories militates  against  the  effective  operation  of  section  268. 

RECOMMENDATION 

That  the  words  relating  to  written  interrogatories  be  deleted  from  section  268. 

Adoption  in  winding  up  of  certain  recommendations  of  the  Committee  on  Bankruptcy 

Law  and  Deeds  of  Arrangement  Law  Amendment 

108.  The  Council  is  of  opinion  that  it  is  desirable  for  certain  aspects  of  winding  up 
practice  to  be  brought  into  line  with  relevant  procedure  applicable  in  matters  of 
bankruptcy.  Certain  of  the  recommendations  of  the  Committee  on  Bankruptcy  Law 
and  Deeds  of  Arrangement  Law  Amendment  1957  (Cmd.  221)  could  be  adopted  with 
advantage  m compulsory  liquidation  and  also  where  relevant  in  voluntary  liquidation. 

RECOMMENDATION 

That  the  Companies  Act,  1948,  or  the  Companies  (Winding  up)  Rules,  1949,  be 
amended  by  the  adoption  of  the  following  recommendations  of  the  Committee’  on 
Bankruptcy  Law  and  Deeds  of  Arrangement  Law  Amendment: — ■ 

(a)  Postal  vote  of  committee — the  recommendation  contained  in  paragraph  43; 

(h)  Vacancy  in  the  committee — the  recommendation  contained  in  paragraph  45; 

(c)  Mutual  credit  and  set-off— the  recommendation  contained  in  paragraph  85; 

(d)  Pre-preferential  payments — the  recommendation  contained  in  paragraph  97; 

(e)  Taxation  of  costs  in  compulsory  winding  up— the  recommendation  contained 
in  paragraph  166  (2)  Q>). 

Stamp  and  premium  on  liquidators'  guarantee  bonds 

109.  The  Council  is  of  opinion  that  the  stamp  and  premium  on  liquidators’  guarantee 
bonds  should  be  chargeable  to  the  estate  in  every  case,  without  any  sanction  being 
required.  These  are  at  present  chargeable  in  bankruptcy  (under  sanction)  but  not  in 
compulsory  liquidation. 

RECOMMENDATION 

That  the  stamp  and  premium  on  liquidators’  guarantee  bonds  be  chargeable  to  the 
estate  in  every  case  without  any  sanction  being  required. 

Assets  fee 

110.  The  Council  feels  that  the  present  regulation  whereby  the  official  receiver 
charges  a fee  on  the  assets  as  estimated  by  the  directors  in  the  statement  of  affairs 
lodged  with  the  Court  in  compulsory  liquidation  is  unwarranted.  The  assets  are  very 
often  considerably  over-valued  and  the  charge  calculated  thereon  can  be  oppressive  on 
the  creditors.  No  similar  charge  is  made  in  the  case  of  bankruptcy  and  the  Council 
can  see  no  reason  for  the  charge  being  made  in  compulsory  liquidation. 
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RECOMMENDATION 

That  the  Board  of  Trade  regulation  charging  an  asset  fee  on  the  estimated  assets  as 
shown  on  the  statement  of  affairs  be  annulled. 

Charge  on  monies  withdrawn  from  the  Companies  Liquidation  Account 

111.  Having  regard  to  the  fact  that,  apart  from  the  special  cases  referred  to  in  the 
Act,  no  interest  is  allowed  on  monies  paid  into  the  Companies  Liquidation  Account, 
the  Council  is  of  opinion  that  the  present  charge  of  1 £ per  cent,  on  amounts  withdrawn 
is  an  unfair  charge  on  the  funds  otherwise  available  for  distribution  to  creditors. 

RECOMMENDATION 

That  the  charge  upon  monies  withdrawn  from  the  Companies  Liquidation  Account 
be  discontinued. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

In  particular  are  any  difficulties  caused  by  provisions  which  appear  obsolete  or  inappro- 
priate in  modem  conditions? 

112.  Section  143  (1)  allows  exempt  private  companies  to  forward  copies  of  certain 
resolutions  to  the  Registrar  which  are  either  printed  or  in  some  other  form  approved 
by  him.  It  would  be  a convenience  and  result  in  economy  if  this  facility  were  extended 
to  all  companies  and  all  resolutions. 

113.  Section  113  (2)  provides  that  any  person  may  obtain  a copy  of  the  register  of 
members  at  a charge  not  exceeding  sixpence  for  each  hundred  words  and  this  copy 
must  be  prepared  and  sent  to  the  member  within  ten  days.  The  Council  considers  that 
power  should  be  given  to  the  Board  of  Trade  to  extend  this  period  in  appropriate 
cases.  There  is  no  obligation  placed  upon  the  applicant  for  a copy  to  send  a remittance 
with  his  application  and,  in  many  cases,  he  will  not  be  aware  of  the  full  charge.  The 
recommendation  (ii)  made  below  is  designed  to  rectify  this  position. 

114.  The  various  charges  prescribed  by  the  Act  for  copies  of  and  extracts  from 
documents  have  remained  unaltered  for  a long  time.  These  charges  are  not  at  present 
economic  and  are  not  in  line  with  current  costs.  Recommendation  (iii)  below  pro- 
poses amendments  that  are  long  overdue  and  the  Council  feels  that  this  opportunity 
should  be  taken  to  bring  the  maximum  charges  into  line  with  present  day  costs. 

RECOMMENDATIONS 

(i)  That  sections  63  (2)  and  143  (1)  be  amended  to  permit  all  companies  to  forward 
copies  of  resolutions  to  the  Registrar  either  printed  or  in  some  other  form  approved 
by  him. 

(ii)  That  in  section  1 1 3 (2)  the  words  “ the  requirement  ” be  amended  to  “ a remittance 
for  the  estimated  cost  ” and  the  section  be  expanded  to  include: — 

(a)  a time  limit  within  which  the  company  must  send  the  applicant  an  estimate 
of  cost, 

(b)  a provision  giving  the  Board  of  Trade  power  to  extend  the  period  of  ten  days 
in  appropriate  cases. 

(iii)  That  the  maximum  amounts  which  may  be  charged  for  copies  of  and  extracts 
from  documents  be  increased  to  amounts  which  are  in  line  with  current  costs. 

July,  1960 
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APPENDIX  XXXV 

Memorandum  by  the  Council  of  Scottish  Chambers  of  Commerce 

Note.  In  the  Memorandum  which  follows,  the  paragraph  numbers  used  are  those 

STmhef  ifUif  hels  of  evldence  issued  by  the  Jenkins  Committee.  Where  a 
number  is  omitted  from  the  sequence,  no  comment  is  offered  under  that  head. 

. In  ®ybnu®ngJh®  Mowing  observations  the  Council  wishes  to  record  the  general 
view  that,  should  further  statutory  restraints  on  companies  be  deemed  necessary  the 
general  principle  should  be  followed  that  no  unreasonable  restrictions  should  be  placed 
on  businesses  which  are  conducted  in  an  efficient  and  honest  manner. 

1.  Incorporation  of  Companies — Memoranda  of  Association 

(*)  Memoranda  of  Association  of  Companies— limitation  of  objects— obsolescence  of 
ultra  vires  rule  in  view  of  the  universality  of  modem  objects  clauses 

i„*^ons*lderati°n  has  been  giyen  as  t0  whether  an  attempt  should  be  made  by  legis- 
lation to  require  more  particular  definition  of  the  main  objects  of  a company  in 
Memoranda  of  Association  or  alternatively  whether,  in  view  of  modern  practice  of 
having  clauses  expressed  in  the  widest  possible  terms,  the  requirement  for  a statement 
uSh0^dt-be  dispensed  with  altogether.  It  is  thought,  however,  that  the 
objects  and  activities  of  a company  should  somewhere  be  disclosed — if  not  in  the 
Memorandum  of  Association,  possibly,  in  some  way,  in  the  annual  accounts  No 
change  is  recommended  in  the  present  law. 

Cd)  Shares  of  no  par  value.  (. Bearing  in  mind  the  Government’s  announced  intention  to 
mptement  the  recommendations  of  the  Committee  on  Shares  of  No  Par  Value 
Cmd.  9112,  1954) 

It  is  recommended  that  the  issue  of  no  par  value  shares  be  permitted. 

2.  Prohibition  of  Partnerships  with  More  than  Twenty  Members 

The  removal  of  this  restriction  in  the  case  of  professional  firms  would  not  be 
opposed. 

3.  Classification  of  Companies 

{a)  Distinction  between  public  and  private  companies 

The  present  classification  into  public  companies,  private  companies  and  exempt 
private  companies  is  clear  enough  to  those  versed  in  company  matters.  It  is  felt 
however,  that  there  should  be  a new  name  for  the  “ private  ” company  which  is  a 
wholly-owned  subsidiary  of  a public  company  and  that  the  term  “ private  company  ” 
is  a misnomer  in  such  a case. 

(6)  Distinction  between  exempt  and  non-exempt  private  companies 

The  privilege  which  an  exempt  private  company  enjoys  of  not  having  to  attach  a 
oopy  ot  its  balance  sheet  to  its  annual  return  has  been  examined  and  the  advisability 
u (^)ntlnuance  of  this  privilege  reviewed.  It  is  agreed,  however,  that  no  change 
should  be  recommended. 


4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 
No  change  is  recommended  in  present  practice. 
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5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

{a)  Fundamental  changes  in  company s activities 

It  is  appreciated  that  the  powers  of  directors  and  their  relationship  to  shareholders 
is  a subject  that  has  attracted  much  public  interest  in  recent  years,  and  various  aspects 
of  this  have  been  carefully  scrutinised.  An  opinion  was  strongly  advocated  that 
where  a fundamental  change  in  a company’s  activities  is  contemplated  (for  example, 
where  there  is  a choice  between  winding  the  company  up  and  distributing  its  assets  on 
the  one  hand,  or  continuing  in  a completely  different  type  of  business  or  as  an  invest- 
ment company  on  the  other),  the  matter  should  be  submitted  to  the  shareholders  for 
their  decision.  After  a thorough  review  of  the  matter,  however,  it  has  been  decided 
not  to  recommend  any  change  in  this  field. 

(c)  Issue  of  shares 

Unissued  shares  should  not  be  used  for  a purpose  not  visualised  at  the  time  of  their 
creation  except  with  the  prior  consent  or  subject  to  the  subsequent  approval  of  the 
shareholders. 

6.  Duties  of  Directors 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined \ and  if  so,  in  what  respects? 

( b ) Are  directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 
It  is  considered  that  there  is  a case  for  instituting  a way  of  codifying  and  bringing 

to  the  attention  of  directors  their  principal  responsibilities  and  duties  under  the 
Companies  Act.  There  might,  for  example,  be  a table  annexed  to  the  Act  in  which 
these  duties  w’ere  summarised. 

(e)  Should  bodies  corporate  be  allowed  to  be  directors? 

No.  The  concept  of  the  personal  responsibility  of  directors  is  considered  to  be 
basic  in  company  administration. 

7.  Shares  with  Restricted  or  No  Voting  Rights 
No  restriction  should  be  permitted  on  voting  rights  of  ordinary  shares,  so-called. 
Any  shares  with  restrictions  as  to  voting  rights  should  be  designated  “ non-voting 
shares  ”. 

8.  Protection  of  Minorities 

It  is  appreciated  that  existing  legislation  does  provide  protection  for  the  rights  of 
minorities.  It  is  felt,  however,  that  the  legal  formalities  necessary  to  enforce  these 
rights  often  prove  cumbersome,  vexatious  and  tardy  in  practice  and  that  there  is  a 
case  for  introducing  some  simplified  procedure  whereby  minorities  may  enforce  rights 
more  promptly.  A system  of  compulsory  arbitration,  for  example,  might  be  con- 
sidered, or  an  extension  of  the  procedure  available  under  Sections  164  and  165  of  the 
1948  Act. 

9.  Protection  of  Special  Classes  of  Shares 

It  is  recommended  that  Article  4 of  Table  A,  which  lays  down  requirements  for  a 
meeting  and  a quorum  where  a change  or  a modification  of  class  rights  is  proposed, 
should  be  made  binding  on  all  companies  by  being  included  as  a section  of  the  Act. 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders 
There  is  a case  for  re-examination  of  the  position  of  nominee  holdings  on  the  basis 
that  where  the  total  of  holdings  through  a nominee  or  nominees  on  behalf  of  an 
individual  or  group  reaches  10  per  cent,  of  the  capital  of  a company,  the  beneficial 
owner  should  be  required  to  declare  his  interest  to  the  company,  and  a note  to  this 
effect  should  be  put  in  the  Annual  Return.  Provision  should  be  made  for  penalties 
for  breach  of  this  requirement  by  way  of  total  forfeiture  of  voting  rights. 

12.  Share  Transfer  and  Registration  Procedure 
This  procedure  should  be  simplified. 
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14.  Practice  of  Carrying  on  Business  Through  Associated  and  Subsidiary  Companies 

The  possibility  of  requiring  companies  to  disclose  names  of  associated  and  subsidiary 
companies  m the  Annual  Report  should  be  examined. 


15.  Loan  Capital 

The  procedure  of  the  floating  charge  as  applied  in  English  law  and  practice  should 
be  introduced  into  the  law  of  Scotland. 


16.  Take-over  Bids — Procedure 

■d  u ^co.mmen£kd  that  the  proposals  contained  in  “ Notes  on  Amalgamations  of 
British  Businesses  recently  issued  at  the  suggestion  of  the  Governor  of  the  Bank  of 
a Executive  Committee  of  the  Issuing  Houses  Association  in  co-operation 
with  the  Accepting  Houses  Committee,  the  Association  of  Investment  Trusts,  the 
British  Insurance  Association,  the  Committee  of  London  Clearing  Bankers  and  The 
Mock  Exchange,  London,  should  receive  some  official  endorsement  as  it  is  appreciated 
it  would  be  difficult  to  codify  them  in  actual  legislation. 


20.  Purchase  by  a Company  of  its  Own  Shares 
No  recommendation  is  made  on  the  general  provisions  in  this  regard,  but  the 
observation  is  recorded  that  the  fines  under  section  54  of  the  1948  Act,  which  deals  with 
offences  under  this  heading,  are  inadequate.  In  this  connection  the  point  is  made, 
obiter,  that  penalties  under  the  Act  in  some  cases  are  inadequate  in  modem  conditions. 


21.  Accounts 

General 

It  is  recommended  that  a new  Act  should  require  that  fuller  information  should  be 
given  as  to  the  amount  and  value  of  investments  in  “Associated  Companies  ”.  For 
this  purpose  an  Associated  Company  ” would  be  defined  as  one  in  which  more  than 
say,  20  per  cent,  of  the  equity  was  held. 
id)  Description  of  reserves 

The  term  “ reserves  ” is  believed  to  be  open  to  misinterpretation  by  the  lay  mind 
which  tends  to  envisage  that  items  so  described  are  held  in  cash.  It  is  suggested  that 
consideration  should  be  given  to  some  alternative  nomenclature  which  would  more 
readily  suggest  the  true  nature  of  the  fund. 


22.  Audit 

( b ) Duties  and  responsibilities  of  auditors 

A suggestion  that  a time  limit  should  be  prescribed  for  the  completion  of  audited 
accounts  by  private  companies  was  considered,  but  no  change  in  the  present  law  is 
recommended. 

(c)  Exempt  private  companies 

The  privilege  which  exempt  private  companies  enjoy  of  not  requiring  to  have  a 
professional  audit  should,  for  the  greater  protection  of  shareholders,  be  abolished. 
All  companies,  including  exempt  private  companies  which  are  actually  trading,  should 
be  required  to  have  their  annual  accounts  audited  by  an  auditor  who  is  a member  of 
a professional  body  approved  by  the  Board  of  Trade  for  the  purpose  of  conducting 
audits  under  the  Companies  Act. 

23.  Provisions  as  to  Returns 

On  the  liquidation  of  a company  certain  returns  require  to  be  made  to  the  Registrar. 
It  is  understood  that  such  returns  are  sometimes  not  made  timeously  and  that  the 
position  of  creditors  and  other  interested  parties  is  prejudiced  by  the  lack  of  informa- 
tion called  for  in  these  returns.  There  appear  to  be  no  adequate  sanctions  for  the 
enforcement  of  the  regulations  which  themselves  are  adequate.  It  is  recommended 
that  power  should  be  given  to  third  parties  with  an  interest  to  initiate  enforcement 
proceedings  to  compel  the  submission  of  returns  required  under  the  Act, 
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24.  Company  and  Business  Names 
Special  treatment  for  word  “ bank  ” 

The  opinion  is  expressed  that  the  use  of  the  name  “ bank  ” may  sometimes  mislead 
inexperienced  members  of  the  public  who  associate  the  name  with  institutions  such  as 
the  joint  stock  banks  and  the  savings  banks.  It  is  recommended  that  the  words 
“ bank  ",  “ bankers  " and  “ banking  ” should  be  specially  protected  and  their  use  in 
a business  name  only  allowed  with  the  permission  of  the  Board  of  Trade. 

Publication  of  code  of  principles  regarding  the  use  of  certain  words 

It  is  difficult  to  understand  the  principles  which  the  Registrars  of  Companies  and  of 
Business  Names  follow  in  their  approval  or  rejection  of  certain  words  for  incorporation 
in  business  names.  It  is  suggested  that  the  Registrars  should  produce  a short  code 
describing  the  principles  on  which  the  use  of  certain  words  is  permitted  or  refused, 
such  as  “ national ",  “ Scottish  ”,  “ highland  ”,  etc. 

The  provisions  of  section  201  of  the  Companies  Act  regarding  publication  of  names 
of  directors  should  be  more  strictly  observed  and  should  apply  to  companies  incor- 
porated prior  to  1916. 

26.  Management  and  Administration 

( b ) Mode  of  passing  extraordinary  and  special  resolutions 

The  distinction  between  extraordinary  and  special  resolutions  should  be  abolished. 
The  period  of  notice  in  both  cases  should  be  twenty-one  days. 

The  typewriting  of  resolutions  of  all  private  companies  (except  subsidiaries  of  public 
companies)  should  be  permitted. 

(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 
Provisions  should  be  made  that  where  proxy  votes  are  sought  a circular  giving  full 

and  adequate  information  and  a two-way  proxy  should  be  sent  to  shareholders. 


27.  Winding-up 

Appointment  of  Receiver 

It  is  recommended  that  the  procedure  for  the  appointment  of  a Receiver  in  the  case 
of  companies  in  difficulties  as  an  alternative  to  liquidation  should  be  applied  to 
Scotland  also.  It  is  further  recommended  that  an  application  to  the  Court  for  liqui- 
dation by  a creditor  (as  distinct  from  a security  holder)  should  have  as  an  alternative 
U^iicSttonPPOIntment  °f  E Receiver’  At  Present  a creditor  can  petition  only  for 

Appointment  of  Provisional  Liquidator 

£ exPJ**5ed .5b°ut  th®  equity  of  the  present  requirements  for  the  appointment 
VqVldu-0r'  At  Present  a petition  may  be  presented  and  a provisional 
appointment  made  (subject  to  caution)  without  notice  to  the  company  which  is  the 
SSSr°tHthe  urde£  1S  rec?mmended  that  consideration  should  be  given  as  to 

VhfiT  Sh0Uld  **  a re<lulrement  for  a short  period  of  notice— say  forty-right 
hours — to  the  company  concerned.  y * 

Submission  of  returns  in  liquidations 

It  is  anomalous  that  in  a voluntary  liquidation  the  liquidator  should  be  reouired  to 

subnut  annual  7*ums  and  to  hold  certain  meetings  whereas  under  a 
hqmdation  this  is  not  so.  It  is  considered  that  the  requirements  fo^annuTmta^7 
Salons  ’ m compulsoiy  ''Quidattons  should  be  on  the  same  basis  as  in  voluntary 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 


THIRTEENTH  DAY 

Friday,  3rd  February,  1961 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 
Mr.  E.  A.  Bingen 


Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 
Professor  L.  C.  B.  Gower,  M.B.E. 
Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 
Mr.  J.  A.  Lumsden,  M.B.E. 


Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E.. 
T.D. 

Mrs.  M.  Naylor  ( Questions  4421  to  4640 
only) 

Mr.  G.  W.  H.  Richardson 
Mr.  C.  H.  Scott 

Mr.  R.  Smith  ( Questions  4421  to  4767 
only) 


Mr.  P.  E.  Thornton  ( Secretary ) 

Mr.  J.  A.  E.  Davies  {Assistant  Secretary) 


Mr.  P.  J.  Sykes  and  Mr.  T.  D.  D.  Divine  called  and  examined 


4421.  Chairman:  Mr.  Sykes  and  Mr. 
Divine,  for  the  purposes  of  the  record, 
you  are  barristers-at-law,  and  are  here  as 
representing  the  special  committee  set  up 
by  the  General  Council  of  the  Bar  to 
prepare  the  written  evidence  which  this 

Committee  now  has  before  it? Mr. 

Sykes:  Yes,  my  Lord. 

4422.  Your  special  committee  has  pro- 
duced a very  interesting  memorandum 
raising  a number  of  points,  including  a 
number  of  drafting  points,  and  as  to 
those  I would  say  that  at  this  stage  this 
Committee  would  not  be  disposed  to  go 
word  by  word  through  the  drafts,  although 
they  are  always  valuable  for  the  purposes 
of  showing  how  the  ideas  put  forward 
might  be  worded. 

The  first  of  your  points  is  the  question 
of  ultra  vires,  which  has  been  much 
debated  before  this  Committee  and,  as  I 
understand  it,  your  scheme  is  not  to 
abolish  the  ultra  vires  rule,  but  to  provide 
protection  for  a person  who  acts  in  reliance 
on  some  act  or  thing  done  by  the  com- 
pany which,  to  put  it  rather  loosely,  to  all 


appearances  was  validly  and  properly 
done. Yes,  my  Lord. 

4423.  So  it  is  a kind  of  estoppel? 

Yes,  I think  that  would  really  be  a fair 
way  of  looking  at  it.  Of  course,  in  a 
sense  it  would  seem  to  be  logical  to  do  it 
that  way,  but  I think  a sort  of  estoppel, 
as  your  Lordship  has  said,  would  be  the 
correct  view. 

4424.  On  this  question  I would  like  to 
ask  Mr.  Scott  to  put  some  points. 

Mr.  Scott:  May  we  deal  first  with  the 
position  of  third  parties  ? You  do  agree, 
do  you  not,  with  paragraph  12  of  the 
Cohen  Committee’s  Report  which  you 
quote  in  your  memorandum,  in  which  the 
view  is  expressed  that  the  rule  is  often  a 
pitfall  to  third  parties  ? Yes,  certainly. 

4425.  And  you  quote  the  case  of  Jon 

Beauforte  as  an  illustration  of  that? 

Mr.  Scott,  may  I say  this — but  perhaps  I 
should  address  this  to  the  Chairman — 
that  if  Mr.  Divine  dissents  from  anything 
I say,  it  would  be  appropriate,  I appre- 
hend, that  he  should  say  so  at  the  time 
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rather  than  doing  it  piecemeal.  Certainly 
there  will  be  points  later,  but  not  perhaps 
at  the  moment,  when  Mr.  Divine  and  I 
will  disagree  very  violently. 

4426.  So  far  as  third  parties  are  con- 
cerned it  is  probable,  is  it  not,  that  the 
rule  was  not  originally  designed  to  protect 
third  parties?  I suppose  the  theory 
could  be  that  the  third  party  was  able 
safely  to  deal  with  a company,  let  us  say, 
carrying  on  a gold  mining  business, 
because  he  knew  that  its  assets  could  not 
be  dissipated  in  some  highly  speculative 
venture  outside  its  memorandum.  Is  that 
possibly  the  underlying  thought  as  to  how 
the  third  party  might  be  protected  by  the 

ultra  vires  rule? That  may  be,  Mr. 

Scott.  My  own  guess  would  be  that 
really  it  was  originally  rather  directed  to 
protecting  the  shareholders  from  the 
directors  embarking  on  some  totally  alien 
operation.  I would  very  much  doubt, 
although  this  must  be  a guess,  whether 
in  the  early  days  the  question  of  the 
creditors  was  ever  really  thought  of. 

Mr.  Divine : I agree. 

4427.  At  any  rate,  the  present  practice 
of  drafting  memoranda  of  association  in 
wide  terms  so  as  to  include  a large  number 
of  somewhat  improbable  objects  some- 
times, usually  providing  that  each  object 
is  to  be  construed  separately,  has  largely 
defeated  the  original  idea,  whatever  it 

may  have  been? Mr.  Sykes:  Yes,  I 

would  agree,  notwithstanding  the  protest 
of,  I think,  Lord  Wrenbury  in  1917  about 
confusing  powers  and  objects. 

4428.  It  is  almost  impossible  to  distin- 

guish them  sometimes;  they  overlap.  As 
the  Chairman  has  said,  you  do  not 
recommend  the  complete  abolition  of 
ultra  vires  as  far  as  third  parties  are 
concerned?  You  recommend  that  third 
parties  should  still  be  affected  by  the  rule, 
If  they  had  actual  as  opposed  to  construc- 
tive notice  that  a transaction  was  not 
authorised? Yes. 

4429.  And  you  recommend  that  so  far 

as  notice  to  a third  party  derived  from 
the  memorandum  of  association  is  con- 
cerned, nothing  short  of  actual  knowledge 
of  express  prohibition  in  the  memorandum 
should  constitute  notice? Yes,  we  do. 

4430.  That  would  be  a most  unusual 
provision  to  find  in  a memorandum  of 


association,  would  it  not,  and  presumably 
it  would  only  be  put  in  in  special  circum- 
stances, relating  to  a particular  activity? 
You  could  hardly  have  a list  of  things 
that  a company  may  not  do,  as  opposed 

to  a list  of  things  it  may  do? 1 would 

agree,  but  the  only  case  that  occurs  to 
me  might  be  the  memorandum  of  an 
investment  holding  company  which  might 
say,  and  I think  sometimes  it  does,  that 
the  company  shall  not  deal  in  land,  or 
words  to  that  effect.  That  is  the  only 
express  prohibition  that  I can  think  of, 
or  that  I know  of. 

4431.  Chairman : In  family  trusts  one 
used  to  find  a prohibition  in  the  clauses 
against  investing  in  land  in  Ireland.  I 
suppose  an  investment  company  con- 
ceivably might  have  a similar  prohibition? 

Y es,  it  might,  my  Lord.  I have  never 

seen  one  but  obviously  that  could  be  so. 
I have  seen  this  kind  of  thing  in  investment 
holding  companies,  prohibitions  against 
investing  in  shares  and  securities  of  com- 
panies registered  in  particular  places,  or 
other  than  companies  registered  in, 
possibly  sometimes,  a fairly  narrow  area. 

4432.  Those  would  be  restrictions  im- 
posed on  the  board  for  the  benefit  of 
shareholders.  It  is  rather  difficult  to  see 
how  the  example  you  have  just  mentioned 
could  affect  a third  party.  For  instance, 
if  a company  is  debarred  from  investing 
in  a certain  range  of  investments,  if  they 
instructed  their  brokers  to  buy  something 
outside  the  range,  would  you  suggest  that 
the  brokers  would  be  affected  by  notice? 

1 would  not  suggest  that — but  perhaps 

you  ought  to  direct  your  question  to 
Mr.  Althaus!  I would,  however,  have 
thought  not.  I would  have  thought  the 
brokers  should  be  allowed  to  carry  on 
without  regard  to  the  contents  of  the 
memorandum. 

4433.  Mr.  Scott : Could  a restriction  in 
a memorandum  of  association  really  be 
a very  effective  means  of  notice  to  a third 

party? It  would  be  effective,  would  it 

not,  if  he  read  it.  Our  recommendation, 
as  I understand  it,  is  only  if  he  has  express 
notice  of  it. 

4434.  Do  you  think  there  might  often 
be  difficulty  in  establishing  whether  or  not 
a third  party  had  express  notice,  whether 

in  the  memorandum  or  otherwise? 

Frankly,  I do. 


908 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


3rd  February , 1961]  mr.  p.  j.  sykes  and  mr.  t.  d.  d.  divine 


[ Continued 


4435.  I think  in  the  case  of  Jon 
Beauforte  the  supplier  of  coke  had  actual 
notice  that  the  coke  was  being  supplied 
for  ultra  vires  purposes,  because  the  note- 
paper  and  correspondence  referred  to  the 

panel  and  veneer  business? That 

accords  with  my  recollection. 

Mr.  Divine:  Yes,  that  is  so. 

4436.  And  that  was  deemed  to  con- 
stitute actual  notice? Mr.  Sykes : Yes. 

4437.  As  opposed  to  the  constructive 
notice  which  the  third  party  also  had, 
under  the  memorandum  of  association? 
Yes. 

4438.  What  would  you  suggest  should 
be  the  result,  if  it  is  only  during  the  course 
of  a transaction  that  the  third  party 
becomes  aware  of  the  fact  that  the 
transaction  is  an  unauthorised  one?  For 
instance,  supposing  the  contract  has  been 
signed,  and  perhaps  partly  performed; 
is  the  contract  then  to  continue  as  a valid 
one,  or  must  it  be  terminated  forthwith 
and  the  third  party  left  to  his  remedy  in 

damages? 1 would  say,  personally, 

once  the  contract  had  been  entered  into, 
assuming  it  was  a binding  one,  prima 
facie  that  it  should  go  on.  It  would  be 
too  late,  as  it  were,  then  to  stop  it. 

4439.  And  if  the  shareholders  sub- 
sequently learnt  of  it,  they  would  have 
no  remedy  to  stop  that  particular  one? 
But  they  would,  under  our  sugges- 
tion, have  a remedy  against  the  directors. 

4440.  I was  dealing  just  with  the 
position  of  the  third  party.  If  a third 
party  happened  also  to  be  a shareholder 
in  the  company  concerned,  would  you 
say  that  he  would  be  deemed  to  have  had 
actual  notice  of  the  contents  of  the 

memorandum? 1 think  the  authorities 

go  to  that  length  at  the  moment,  as  far  as  I 
remember,  that  a shareholder  is  deemed 
to  have  notice  of  the  whole  of  the  con- 
stitution. Is  that  right,  Mr.  Divine? 

Mr.  Divine : Yes,  but  under  our 

proposal  if  he  had  not  got  actual  notice 
he  would  be  protected. 

4441.  You  would  not  suggest  that  a 
shareholder  should  be  regarded  as  having 
actual  notice  of  the  contents  of  the 
memorandum  simply  because  he  was  a 
shareholder:  so  that  if  a shareholder 


contracts  with  a company,  he  is  not  to  be 
fixed,  as  it  were,  with  notice  of  the 
memorandum  merely  because  he  is  a 
shareholder  also? Mr.  Sykes:  No. 

4442.  Your  view  is,  is  it  not,  that  the 

rule  as  illustrated  in  the  Jon  Beauforte 
case  sometimes  works  considerable  hard- 
ship?  Yes. 

4443.  Would  you  see,  in  fact,  any 
objection  to  the  total  abolition  of  the 
rule  in  favour  of  any  person,  whether  a 
shareholder  or  not,  who  enters  into  a 
contract  with  a company  ? Quite  a lot  of 
evidence  submitted  to  us  has  pointed  to 
that,  and  indeed  it  was  in  accordance 
with  the  recommendations  of  the  Cohen 

Committee. A total  abolition  of  the 

ultra  vires  rule? 

4444.  Yes,  in  favour  of  third  parties? 

1 personally  am  rather  against  it, 

because  I feel  there  should  be  some 
limitation,  really,  on  what  the  company 
may  indulge  in.  I mean,  if  it  has  a 
completely  free  hand  as  regards  third 
parties,  one  does  not  know,  in  some 
cases,  to  what  lengths  the  directors  might 
go  in  business  operations  which  really 
they  should  not. 

4445.  Possibly  they  should  not  from 
the  point  of  view  of  the  shareholders, 
but  if  they  entered  into  a contract  with  a 
third  party,  especially  in  view  of  the  very 
wide  terms  in  which  articles  of  association 
are  normally  drawn,  is  it  right  that  that 
third  party  should  be,  as  it  were,  put  on 
his  guard?  Once  the  principle  that  he 
is  affected  by  notice  is  admitted,  one 
always  gets  the  difficult  case  of  whether 
he  had  or  had  not  had  notice,  or  whether 
it  is  incumbent  upon  him  to  make  a few 
enquiries.  I am  trying  to  see  whether,  in 
fact,  there  is  any  real  objection  to  the 
complete  abolition  of  the  rule  insofar  as 

third  parties  are  concerned? 1 can 

only  say  that  my  personal  view  is  that  I 
feel  it  might  open  the  door  somewhat 
wide  and,  as  it  were,  encourage  directors 
to  indulge  in  operations  which,  as  I say, 
are  beyond  their  powers,  as  against  the 
shareholders  if  you  please,  and  that  I 
would  have  thought  that  a thing  not  to 
be  encouraged. 

Mr.  Divine:  I would  not  agree  there. 
I think  it  would  be  a very  good  thing  to 
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get  rid  of  the  doctrine  altogether  so  far 
as  third  parties  are  concerned.  The 
difficulty,  I feel,  is  that  indicated  in  our 
memorandum,  that  if  something  which  is 
ultra  vires  is  an  internal  matter  in  the 
company  that  must  be  in  the  constitution, 
and  the  third  party  must  not  only  know 
but  must  be  deemed  to  know  that  the 
directors  have  no  power  to  do  it,  just  as 
if  it  was  something  in  the  articles  that 
limited  the  powers  of  the  directors;  so 
then  you  are  back  where  you  started 
unless  you  can,  as  it  were,  put  a bandage 
by  statute  over  the  eyes  of  the  third  party 
and  say  he  is  not  to  be  deemed  to  know. 
That  is  why  we  suggested  that  there  should 
be  a provision  put  in  to  that  effect.  One 
cannot,  however,  simply  sweep  the  ultra 
vires  doctrine  as  regards  third  parties 
away  without  it  creeping  in  again  at  the 
back  door,  so  to  speak,  and  then  you  are 
back  where  you  were. 

4446.  There  is  an  analogy,  is  there  not, 
in  the  case  of  limitation  of  borrowing 
powers,  for  example,  where  it  is  said 
that  no  third  party  dealing  with  the 
company  should  be  concerned  to  see 

whether  the  limit  has  been  exceeded? 

Mr.  Sykes : That  is  in  the  articles,  yes. 

4447.  Also  the  articles  may  impose  a 
limit  on  directors’  powers.  Is  that  not  a 
sort  of  analogy  ? Could  one  not  introduce 
the  same  thought,  that  you  can,  as  it 
w'ere,  put  a bandage  by  statute  over  the 
eyes  of  the  third  party  so  that  he  is  not 
concerned,  and  it  is  purely  an  internal 
arrangement.  As,  indeed,  third  parties 
do  not  need  to  seek  to  see  the  resolution 
by  which  a managing  director  was 
appointed  and  therefore  authorised  to 
sign  a contract.  There  are  similar 
points,  are  there  not,  where  a third  party 
is  not  concerned  to  go  behind  and  look 
at  the  regulations  of  the  company  ? This 

would  be  perhaps  a bit  more  extreme. 

But  if  it  could  be  worked  out,  I should  be 
in  favour  of  it. 

4448.  Good.  Now  we  will  just  consider 
the  question  of  the  position  of  share- 
holders. Your  suggestion  is  that  they 
should  have  the  right  to  restrict  the 
directors’  power  to  carry  out  transactions 
beyond  the  range  specified  in  the  memo- 
randum, but  that  such  a restriction  should 
be,  largely  at  any  rate,  an  internal  one. 
You  suggest  that  members  should  have 


power  by  special  resolution  to  widen  the 
powers  of  the  company,  and  presumably 
to  ratify  any  transaction  that  had  been 
entered  into,  before  which  it . was  un- 
authorised at  that  time.  But  the  rights  of 
the  minority  who  disagree  should  be 
increased,  so  that  the  holders  of  5 per  cent, 
instead  of  15  per  cent,  as  at  present, 
should  be  entitled  to  apply  to  the  Court  to 
quash  an  alteration  of  objects? Yes. 

4449.  Normally  the  Court  would  not 

interfere  with  any  resolution  which  had 
been  passed,  unless  some  fraud  or 
injustice  had  been  imposed  on  the 
minority.  Is  that  right  ? Y es. 

4450.  Is  there  any  particular  reason  for 
saying  that  in  the  case  of  a special 
resolution  altering  the  company’s  objects 
the  minority  should  be  able  to  apply  to 

the  Court  to  annul  it? On  the  section 

as  it  stands,  which  I regard  as  quite 
fatuous,  if  I may  say  so — yes,  and  for 
this  reason:  I would  apprehend  that  if 
an  appropriate  minority  applied  to  the 
Court  under  section  5,  unless  the  company 
could  satisfy  the  Court  that  the  proposed 
alteration  was  within  the  terms  of  sub- 
section 1,  the  Court  would  restrain  it. 

4451.  Yes;  that  is  as  section  5 is 
drafted  at  present,  but  if  one  is  con- 
sidering the  topic  completely  anew,  not 
trammelled  by  what  section  5 already 
says,  would  you  think  it  reasonable  that  a 
minority  should  have  the  right  to  apply 
to  the  Court  and  to  upset  a resolution 
duly  passed  by  the  majority,  unless  there 

were  some  fraud? 1 would  not,  but 

that  is  on  the  footing,  as  I say,  that  sub- 
section 1 disappears  and  that  the  company 
is  given  a perfectly  free  hand  to  alter  its 
objects. 

4452.  Yes,  that  was  the  basis  on  which 
I was  framing  the  question.  The  Court 
would  never  have  any  reason  for  granting 
such  an  application,  would  it,  because  it 
would  always  be  in  wide  terms,  and  only 

an  enabling  provision? No,  I would 

agree — but  I can  think  of  one  exception, 
if  a misleading  circular,  for  instance,  was 
sent  out,  or  something  of  that  kind. 
Broadly  speaking,  however,  I would  say 
no. 

4453.  There  could  be  circumstances 

but,  as  you  say,  they  would  have  to  be 
something  rather  special  ? Yes. 
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Mr.  Divine : Is  it  not  something 

historical?  You  had  originally  to  get  the 
sanction  of  the  Court  to  alter  your 
memorandum,  then  that  was  done  away 
with  and  the  shareholders  were  given  the 
right  to  alter  it.  Y ou  were  put  back  in  the 
position  in  which  we  were  before  the  Act. 
You  had  to  satisfy  the  Court,  and  the 
Court  refused  an  alteration  or  allowed  it, 
before.  Then  the  shareholder  could  do 
the  same,  and  it  did  not  necessarily  apply 
to  a minority.  I think  the  Court  would 
look  at  it  as  if  it  had  been  an  application 
by  the  company  before  the  1948  Act,  and 
sometimes  they  would  turn  the  company 
down,  but  not  very  often. 

4454.  It  is  hard  to  say,  if  one  widens 
section  5 in  the  way  I have  suggested,  why 
the  Court  should  ever  feel  it  was  tram- 
melled by  a past  attitude  to  this  problem, 
and  why  they  should  not  take  the  view 

that  the  majority  knows  best. 1 think, 

in  practice,  they  probably  would. 

4455.  Chairman : The  preference  share- 

holders would  be  concerned  to  see  that  a 
good,  conservative  business  was  going  on, 
whereas  the  ordinary  shareholders  might 
like  to  have  a flutter? Yes. 

4456.  Then  you  would  agree,  would 

you  not,  that  the  preference  shareholders 
would  have  a distinct  interest  to  oppose 
that? Yes. 

4457.  Mr.  Richardson : It  might  be  a 
suitable  case  for  taking  separate  class 

votes? Mr.  Sykes:  On  the  other  hand, 

would  it  not  be  right  that  the  share- 
holders have  taken  their  shares  on  the 
footing  of  what  is  in  the  memorandum 
and  articles  and,  at  any  rate  after  the  new 
Act,  on  the  footing  of  what  is  in  the  new 
Act.  Why  should  they  complain?  I 
agree  that  as  regards  the  preference  share- 
holders, before  1962 — that  might  be  so, 
but  need  we,  and  would  it  be  right  to, 
look  backward  to  that  extent? 

4458.  Mr.  Scott : Would  it  not  be  pos- 
sible to  include  as  one  of  the  special 
rights  of  preference  shareholders,  such  as 
they  have  nowadays — for  example  a 
separate  right  to  vote  on  a proposal  to 
reduce  capital,  or  to  alter  the  rights  of 
the  preference  shareholders — a separate 
class  vote  on  any  change  of  the  articles 

or  the  memorandum  of  the  company. 

That,  with  respect,  I would  say  appeals  to 


me  very  much.  I should  have  thought 
there  was  much  to  be  said  for  requiring, 
in  the  light  of  what  Lord  Jenkins  has 
indicated,  in  those  circumstances  the 
separate  vote  of  every  class  if  you  are 
proposing  to  alter  the  objects  clause  in 
your  memorandum.  The  rights  are 
various;  you  could  not  legislate  for  any 
particular  rights,  but  you  might  have  a 
deferred  share,  which  might  have  a 
particular  objection  to  an  alteration  in 
the  memorandum.  I should  therefore 
have  thought  that  there  might  be  much  to 
be  said  for  having  a class  veto  for  each 
class. 

Mr.  Divine:  I would  be  rather  against 
complicating  things  in  that  way.  I do  not, 
myself,  attach  very  much  attention  to  the 
importance  of  altering  the  articles  and 
memorandum.  It  is  done  very  often,  and 
I think  no  harm  can  come  by  leaving  the 
company  free  to  alter  by  special  resolu- 
tion. I would  not  clutter  it  up  with 
questions  of  class  veto. 

4459.  I suppose  in  some  cases  it  could 

be  quite  important. Of  course,  we 

have  had  a lot  of  rubber  companies 
turning  into  property  companies  over- 
night! 

4460.  Sir  George  Erskine:  Do  you 
suggest,  Mr.  Sykes,  that  in  such  a case  a 
meeting  of  each  class  would  be  required 

by  statute? Mr.  Sykes:  That  is  what 

occurred  to  me,  in  the  light  of  what  Mr. 
Scott  has  said. 

4461.  Mr.  Scott:  Could  we  turn  now  to 

subsidiary  companies  ? If  a company 
carrying  on,  say,  a furniture  manufactur- 
ing business  today,  buys  another  company 
carrying  on  the  same  type  of  business  but 
which  has  a more  imaginative  memoran- 
dum of  association,  authorising  various 
other  activities — for  example,  building — 
do  you  think  the  directors  of  the  parent 
company  should  be  prevented,  so  far  as 
the  shareholders  are  concerned,  from 
allowing  that  newly  acquired  subsidiary 
to  carry  on  this  additional  business,  beyond 
anything  that  is  authorised  by  the  parent 
company’s  memorandum? No,  I cer- 

tainly do  not.  If  it  acquires  some  sub- 
sidiary lawfully  under  its  own  objects,  I 
cannot  see  why,  and  I gather  this  is  the 
suggestion,  it  should  not  allow  the  sub- 
sidiary to  carry  on  any  business  within 
the  subsidiary’s  objects. 
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4462.  Would  you  suggest  it  should  be 
allowed  to  procure  the  formation  of  a 

company  itself,  having  wider  powers? 

If  it  is  within  its  powers  to  promote 
companies  and  sell  its  undertaking  to  them, 
and  so  on,  I would  say  yes. 

4463.  Of  course,  that  is  an  indirect  way 

of  a company  widening  the  objects  beyond 
those  in  its  own  memorandum,  by  forming 
itself,  as  it  were,  into  a group  and  allowing 
other  constituent  members  to  have  wider 
powers. 1 agree. 

4464.  Mr.  Brown : On  that  view,  is  it 
worth  bothering  to  have  restrictions  in  the 

memorandum  ? 1 agree  there  is  a good 

deal  to  be  said  for  that,  of  course,  but  I 
think  one  should  bear  in  mind  what  is  so 
often  overlooked  today,  in  my  view,  which 
is  that  each  company  is  a separate  one. 
But  I agree,  of  course,  that  is  an  easy 
way  of  getting  round  the  restriction.  I 
should,  however,  not  have  thought  it 
would  have  been  practicable,  anyway,  to 
make  the  sort  of  restriction  suggested  by 
Mr.  Scott’s  original  question. 

Mr.  Divine:  No,  I do  not  think  so. 

4465.  Mr.  Scott:  I am  interested  in 

that  answer  and,  in  fact,  if  I may  say  so, 
I share  that  view.  It  does  in  fact,  however, 
open  a fairly  wide  door,  does  it  not,  to 
the  evasion  of  restrictions  in  the  memo- 
randum or  articles? Mr.  Sykes:  Yes, 

it  does. 

4466.  Allied  to  the  question  of  ultra 
vires . and  a change  in  the  company's 
activities,  many  witnesses  have  suggested 
that  there  should  be  no  fundamental 
change  in  the  company's  activities,  even 
if  the  new  proposed  activity,  either  by 
foresight  or  good  luck,  is  in  fact  included 
in  the  memorandum  of  association,  with- 
out the  previous  sanction  of  the  share- 
holders. Of  course,  it  is  easy  to  recognise 
the  more  extreme  type  of  change  in 
activities,  but  changes  may  occur  gradu- 
ally over  a period  of  years.  For  instance, 
in  the  case  of  a company  manufacturing, 
say,  steam  locomotives,  that  company 
may  take  in  a new  invention . The  demand 
for  steam  locomotives  falls  away,  and  the 
new  invention  proves  to  be  important  and 
valuable  and  it  gradually  assumes  the 
greater  part  of  the  company’s  business. 
Looking  back  on  it,  you  then  can  say  that 
the  company  had  fundamentally  changed 


its  business  in  the  last  five  years.  But  do 
you  in  fact  think  there  should  be  any 
compulsory  requirement  that  a fundamen- 
tal change — or,  indeed,  any  change — in  the 
company’s  activities  should  be  approved 

by  the  shareholders? 1 do  not.  In 

the  first  place,  I do  not  think  it  would 
be  practicable.  I should  be  sorry  for 
anyone  trying  to  draft  a section  which 
tried  to  do  it.  Secondly,  it  would  seem 
to  be  quite  wrong  because  as  long  as  the 
powers  of  the  company  or  of  the  manage- 
ment of  the  company  are  delegated  to  the 
board,  in  my  view  they  should  be  allowed 
to  continue  to  exercise  those  powers 
unfettered,  unless  by  an  appropriate  reso- 
lution. It  would  have  to  be  a special 
resolution  forbidding  them  to  do  it,  and 
I can  envisage  the  sort  of  difficulty  which 
Mr.  Scott  has  put  forward  of  a gradual 
change  in  circumstances.  I might  put 
forward  another  case  which  occurred  to 
me  last  night.  Suppose  one  has  a com- 
pany manufacturing  something  on  a 
particular  type  of  machine,  and  then, 
owing  to  some  quite  revolutionary  dis- 
covery in,  let  us  say,  electronics,  it  becomes 
possible  to  use  those  machines  for  doing 
something  entirely  different.  I do  not 
see  why,  in  that  sort  of  case,  which  might 
be  a fundamental  change  in  the  activities 
of  the  company,  the  shareholders  should 
be  consulted.  Surely,  too,  there  is 
another  point,  which  has  just  occurred  to 
me — one  knows  in  many  of  these  things, 
or  one  is  told  at  any  rate  and  one  accepts 
it,  and  I am  sure  Mr.  Scott  has  heard  the 
same  thing — that  it  may  be  a matter  of 
great  and  utmost  secrecy.  Suppose  a 
company  wants  to  go  and  buy  something, 
some  secret  process  or  something,  and 
some  other  person  is  thought  to  be  after 
it.  Are  the  directors  not  to  be  able  to 
acquire  that  secret  process  because  they 
first  of  all  have  to  go  to  the  shareholders 
— then  Mr.  X comes  in  and  says,  “ Oh 
yes.  I’m  going  to  get  that ; I’ll  offer  another 
£1,000.”. 

4467.  And,  of  course,  supplementary 
to  that,  if  the  directors  seek  the  consent 
of  the  shareholders  they  must  necessarily 
tell  them  the  full  and  complete  story, 

otherwise  the  vote  is  useless  anyway. 

Yes,  and  I have  known  many  cases  where 
the  proposing  vendor  simply  would  not 
negotiate  unless  it  was  secret — that  is 
another  facet  of  it — until  it  was  finished 
and  complete. 
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4468.  So,  on  that  aspect,  your  recom- 
mendation is  that  there  should  be  no 
change  in  the  law  so  as  to  impose  an 
obligation  on  the  directors  to  get  consent? 

Yes,  that  is  so.  Perhaps  I should  add 

that,  of  course,  not  all  the  questions  that 
have  been  or  will  be  put  to  us  have  been 
discussed  by  our  committee,  and  Mr. 
Divine  and  I must  to  some  extent  be 
expressing  our  personal  views  when,  for 
instance,  we  are  asked  a question  like  that 
— which  I do  not  think  was  discussed  by 
the  Bar  Council  Committee. 

Mr.  Divine:  That  is  quite  correct. 

4469.  I did  think  it  was  connected  with 

ultra  vires',  that  is  why  I mentioned  it. 

Mr.  Sykes:  Yes,  of  course.  We  are  very 
happy  to  answer  any  questions  we  can, 
but  I thought  I ought  to  make  that  point 
clear. 

4470.  Mr.  Bingen:  Can  you  see  any- 
thing inconsistent  between  the  new  Com- 
panies Act  providing  that  the  company 
should  have  all  powers  to  get  over  all 
these  problems  of  ultra  vires , yet  at  the 
same  time  providing  that  there  should  be 
no  fundamental  change  in  the  main 
activities  for  the  time  being  actually  carried 
on  by  a company  without  that  being  refer- 
red to  the  shareholders  and  approved  in 

general  terms? 1 would  have  thought 

it  was,  in  a sense,  inconsistent.  One,  of 
course,  is  dealing  with  the  general  powers 
of  the  company  and  the  other  with  the 
powers  of  management  of  the  board. 

4471.  I was  starting  from  the  assump- 
tion that  memoranda  are  now  so  wide  that 
in  point  of  fact  most  companies  can  do 
anything.  On  the  other  hand,  there  is 
clearly  a demand  by  some  people  for 
more  shareholder  control,  where  the 
company  is  really  changing  its  existing 
business.  I am  wondering  whether  you 
could  not  reconcile  these  two  points  of 
view  by  giving  companies  all  the  powers 
of  a natural  person  as  a matter  of 
practice  and  yet  require  in  the  new  Act 
that  directors  must  not  make  funda- 
mental changes  without  the  shareholders’ 

consent. Yes,  but  I think  my  answer 

to  that  really  is  that  it  lies  in  what  I 
have  said  to  Mr.  Scott.  I do  not  believe 
myself  the  shareholders  ought  to  have 
that  right  to  interfere  in  that  way.  Does 
that  answer  your  question? 


4472.  I wondered  if  you  saw  anything 
inconsistent  between  having  those  two 

sorts  of  variables,  or  two  approaches. 

No,  I would  not  have  thought  there  was 
anything  inconsistent,  because  as  I said, 

1 think  they  are  two  quite  different 
things.  One  is  the  powers  of  manage- 
ment, and  one  what  might  be  called  the 
general  objects  of  a company. 

Mr.  Divine:  I agree. 

4473.  Sir  George  Erskine:  As  regards 
what  we  call  express  notice,  if  as  a 
prudent  person  I was  going  to  enter  into  a 
contract  with  a company  and  before  I did 
so  I asked  for  its  memorandum  and  articles 
of  association,  does  that  in  fact  give  me 
express  notice?  If  it  does,  am  I better 

not  to  ask  for  it? Mr.  Sykes:  Well,  I 

think  really  that  is  dealt  with  in  paragraph 

2 of  our  memorandum  on  section  5.  It 
says  that  a person  shall  not  be  deemed  to 
have  had  express  notice  that  an  act  or 
thing  was  not  within  the  powers  of  the 
company  merely  by  reason  of  the  fact  that 
he  was  aware  of  some  provision  of  the 
memorandum  of  association,  unless  it  ex- 
pressly prohibited  the  doing  by  the  com- 
pany of  such  act  or  thing.  But  you  were 
asking  whether  you  would  be  better  not  to 
ask  for  it;  I would  have  said  yes.  It  may 
be  that  that  discloses  some  possible  defect 
in  the  recommendation,  but  that  would 
be  my  frank  answer  which  I should  give 
if  you  were  with  me  at  a conference,  at 
any  rate. 

4474.  Chairman:  The  outcome,  really, 

of  this  discussion  on  ultra  vires  is  that 
in  your  view  the  rule  should  not  be 
abolished  altogether,  but  that  there 
should  be  protection  for  a third  party 
dealing  with  the  company  in  good  faith, 
provided  he  has  no  express  notice  of  the 
ultra  vires  quality  of  the  act,  and  he  is  not 
to  be  fixed  with  notice  by  anything  short  of 
an  express  prohibition  in  the  memoran- 
dum.  Yes,  my  Lord.  I would  add  one 

short  comment,  if  I may,  that  occurred 
to  me  in  the  light  of  something  Mr.  Bingen 
said.  If,  of  course,  companies  were 
given  all  the  powers  of  a natural  person, 
perhaps  I might  remind  the  Committee 
that  that  would  go  even  further  than  a 
chartered  company  because,  as  the  Com- 
mittee will  be  well  aware,  as  in  the  case  of 
Jenkins  v.  The  Pharmaceutical  Society  of 
Great  Britain , there  are  circumstances  in 
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which  members  of  chartered  companies, 
notwithstanding  the  fact  that  they  have 
all  the  powers  of  a natural  person,  can 
interfere.  That  was  a case,  you  may 
remember,  where  the  Court  did  restrain 
a chartered  company  from  doing  a 
particular  thing  because  there  was  a 
risk,  if  it  were  done,  the  Attorney  General 
might  apply  by  scire  facias  to  revoke  the 
charter.  So  I thought  I should  just  make 
that  comment,  in  view  of  the  fact  that 
obviously  the  question  of  giving  a com- 
pany all  the  powers  of  a natural  person  is 
under  consideration,  and  it  would  then,  I 
would  submit,  put  them  in  a rather  more 
favourable  position  even  than  a chartered 
company. 

4475.  The  reference  to  the  company 
having  all  the  powers  of  a natural  person 
is  a rather  picturesque  way  of  describing 
the  position;  it  must  really  mean  that 
the  company  shall  have  power  to  enter 
into  any  contract— any  obligation  which 
a natural  person  trading  on  his  own 
account  would  be  able  to  incur — that  sort 

of  thing? Yes,  I would  agree  but,  as 

I say,  it  occurs  to  me  that  that  would  still 
give  the  company  wider  powers  perhaps 
than  a chartered  company.  That  might 
be  irrelevant,  but  I think  I should  make 
that  observation,  in  passing. 

4476.  I think  it  is  very  relevant.  If 
there  are  no  more  questions  on  ultra 
vires,  we  can  pass  to  the  next  point  in  the 
memorandum,  which  concerns  a very 
different  matter,  that  of  sections  119,  120 
and  121  of  the  Act  in  regard  to  dominion 
registers.  You  certainly  show,  I think, 
that  these  sections  could  do  with  tidying 
up,  but  they  obviously  bring  in  rather 
difficult  questions,  such  as  the  fiscal  effect 
of  any  alteration,  and  questions  also  of 
domicile — which  I am  always  sorry  to  see 
introduced  into  any  statutory  provision. 
It  seems  to  be  the  case  that  there  was  a 
similar  provision,  in  1883  I think,  in  some 
special  Act  about  colonial  registers. 
It  was  taken  up  in  1908,  and  in  1929  it 
assumed  something  more  like  its  present 
form,  and  now  we  have  the  1948  version. 
I was  looking  at  these  sections  in  Buckley 
a short  time  ago,  and  I noticed  that  there 
was  a complete  dearth  of  footnotes 
referring  to  decided  cases.  Does  that 
suggest  that  there  has  been  in  fact  no 
trouble  over  these  sections?- — I have 
had  grave  trouble  with  it  myself,  but 


that  may  be  purely  criticism  of  myself 
in  that  I cannot  understand  the  provisions 
whenever  I am  asked  to  advise  on  these 
sections.  It  takes  me  days  and  days  and 
then  I am  never  certain  that  I have 
arrived  at  the  right  answer.  I did  come 
across  what  seemed  to  me  to  be  a quite 
ludicrous  position  which  arises  under  an 
Act  called,  I think,  the  Federation  of 
Malaya  Independence  Act.  The  effect  of 
that,  if  I construed  it  rightly — and  I hope 
your  Lordship  will  not  think  that  I was 
construing  it  rightly — is  that  when  section 
119  refers  to  His  Majesty’s  Dominions,  it 
does  also  refer  to  parts,  for  instance,  of 
Malaya  which  quite  definitely  are  not 
part  of  His  Majesty’s  Dominions.  The 
section  as  it  now  is,  unless  I have 
mistakenly  construed  the  Federation  of 
Malaya  Independence  Act,  is  wholly 
misleading  to  a person  who  reads  it,  in  the 
sense  that  it  does  apply  to  one  place  which 
is  not  part  of  Her  Majesty’s  Dominions. 

4477.  Professor  Gower:  What  is  the 
point  of  limiting  it  to  the  Dominions 

anyway? Would  it  be  something  to 

do  with  fiscal  questions? 

4478.  It  might  have  originally,  but  it 
seems  a little  far-fetched  today? — —Yes, 
except  that  it  might  be  a question  of 
whether  one  would  allow  a register  to  be 
kept  in  Timbuctoo,  where  there  was  no 
stamp  duty  at  all,  which  might  encourage 
a lot  of  people — this  of  course  is  tied  up 
with  another  recommendation — to  go 
and  live  in  Timbuctoo,  or  at  any  rate  put 
their  shares  in  the  name  of  a nominee 
resident  in  Timbuctoo.  Of  course,  does 
it  not  also  depend  on  the  local  laws? 
Here  we  are  sailing  in  what  to  me  are 
uncharted  waters  to  a great  extent,  but 
I think  also  this  section  derives  some 
benefit  from  the  local  laws. 

4479.  Mr.  Mackinnon:  I think  section 
120,  subsection  2,  deals  with  a competent 
court  of  jurisdiction,  and  one  could  see 
there  might  be  the  question  of  extending 
this  to  an  area  where  the  court  might  be 
totally  unacquainted  with  the  company 

laws  as  we  know  them  today. Oh  yes, 

I see.  I am  much  obliged,  Mr.  Mackinnon. 

4480.  Chairman : Your  recommenda- 
tion, I think,  is  that  you  would  substitute 
“ any  part  or  parts  of  Her  Majesty’s 
Dominions  ” for  “ any  part  That  is 
one  suggestion.  It  would  get  over  the 
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question  whether  you  can  set  up  a 
dominion  register  for  Australia  by  having 
it  in  one  of  the  States  of  the  Common- 
wealth— that  kind  of  difficulty? Yes. 

4481.  Then  the  other  point  is,  as  you 
say,  that  there  is  no  point  in  confining 
the  use  of  the  dominion  register  to  people 
resident  in  the  part  of  Her  Majesty's 
Dominions  where  the  register  is  set  up, 
and  every  member  of  the  company, 
wherever  resident,  ought  to  have  a free 
choice  as  to  where  they  will  be  registered. 
Yes. 

4482.  Is  that  not  travelling  a long  way 

from  the  original  intention  of  the  enact- 
ment?  Yes,  it  may  be;  I quite  agree. 

It  occurred  to  me  last  night  also,  re-reading 
this  memorandum,  whether  the  references 
to  beneficial  interests  in  our  recommenda- 
tion do  not  really  to  some  extent  cut 
across  the  general  provision,  the  general 
sentiment,  of  the  Companies  Act,  against 
recognising  anything  other  than  the 
registered  holder. 

4483.  I do  not  know  that  anything 
very  constructive  has  emerged  from  this 
discussion.  I think  all  we  can  say  is  that 
it  will  be  looked  into  with  a view  to 
clarifying  some  of  the  obscurities.  It  may 
be  that  other  government  departments 
might  well  have  an  interest — the  Inland 
Revenue  for  example.  We  shall  have  to 

proceed  with  caution  on  that  matter. 

Yes,  my  Lord. 

4484.  Sir  George  Erskine:  Arising  out 
of  Professor  Gower’s  question,  there  is  a 
system  in  America  whereby  the  shares  in 
a foreign  company  are  not  themselves 
issued  but  they  are  represented  by  one 
holding  on  the  register  and  the  Americans 
can  deal  in  these  shares  without  a transfer 
taking  place  on  the  register  in  London. 

That,  of  course,  is  true  of  the  United 

States.  But  it  does  mean,  does  it  not, 
that  the  nationals  of  that  country  have 
no,  as  it  were,  protection  from  the 
English  register?  If  there  is  any  trouble, 
they  have  to  fight  it  out  over  there. 

4485.  Chairman:  Then  we  pass  on  to 

section  75,  which  concerns  the  necessity 
of  having  a witness  to  a transfer  of  shares, 
and  the  incapacity  of  one  spouse  to  witness 
another’s  signature.  You  say  these 
obstacles  to  free  and  convenient  transfer 
should  be  put  an  end  to  ? Yes. 


4486.  I think  that  is  in  fact  being  dealt 

with,  or  has  been  dealt  with,  by  a special 
committee  on  the  transfer  of  securities, 
and  I think  you  will  find  that  your  points 
will  be  met  as  a result  of  their  delibera- 
tions.  Thank  you,  my  Lord. 

4487.  The  next  one  arises  under  section 
129  and  the  Seventh  Schedule,  the  exempt 
private  company.  Your  committee  has 
suggested  some  useful  amendments  to  the 
terms  of  the  schedule  which  we  have  duly 
noted,  but  what  I think  this  Committee 
would  like  to  hear  is  whether  the  Bar 
Council  has  any  views  as  to  the  desirability 
of  continuing  the  exempt  private  company 
as  a distinct  species  of  company  with 
distinct  privileges  as  to  accounts,  and  so 

forth. As  regards  that,  I do  not  believe 

it  was  discussed,  and  certainly  it  was  not 
decided.  I think  it  was  felt  that  it  was 
one  of  those  matters  which  one  might 
call  a policy  question,  whereas  the  Bar 
Council  was  rather  more  concerned  to 
see,  as  it  were,  where  the  shoe  pinches  in 
the  present  legislation.  No  doubt  if  the 
Committee  thought  fit  the  Bar  Council 
Committee  could  be  re-convened  to  deal 
with  that,  or  any  other,  question  if  you 
wish.  I would,  if  you  would  like  it,  my 
Lord,  give  my  personal  views  on  that  here 
and  now,  but  if  it  was  felt  that  it  should 
be  referred  back  to  the  committee  it 
could  be,  of  course,  with  pleasure. 

4488.  I think  it  would  probably  be 
helpful  to  the  Committee  if  you  did  give 
us  your  personal  views  so  far  as  you  are 

in  a position  to  do  so. Certainly,  my 

Lord.  They  may  be  regarded  as  heretical, 
and  I must  stress  they  are  purely  personal 
views.  I am  and  always  have  been  entirely 
opposed  to  the  exempt  private  company. 
I can  see  no  reason  at  all  why  a person 
who  gets  the  benefit  of  limited  liability 
should  not  have  to  disclose  such  informa- 
tion as  any  other  company  does.  After 
all,  it  is  a privilege  to  have  limited  liability, 
and  I personally  have  always  felt  that  it  is 
definitely  wrong  that  the  public  who  deal 
or  wish  to  deal,  whether  on  a business 
basis  or  in  any  other  way,  with  such  a 
company  should  not  have  available  such 
information  as  they  can  get  from  the 
published  accounts.  I am  well  aware,  of 
course,  of  the  arguments  that  are  put 
forward  on  the  other  side,  but  that  seems 
to  me  the  overriding  consideration, 
coupled  with  which,  of  course,  the  thing 
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as  it  stands  at  the  present,  at  any  rate,  is 
most  unsatisfactory,  as  I think  no  one  can 
dispute.  There  is,  for  instance,  the  illus- 
tration we  have  given — I have  had  it  in 
practice  more  than  once — of  an  exempt 
private  company  in  which  one  small  share- 
holder falls  out  with  the  board  or  wants 
to  get  rid  of  his  shares.  He  says — and  I 
have  seen  letters  to  this  effect — “All  right, 
you  buy  my  shares  at  £x  ” (which  the 
other  parties  at  any  rate  regard  as  a grossly 
inflated  price)  “ or,  if  you  do  not,  to- 
morrow I am  going  to  execute  a transfer 
of  trust  in  one  share  in  favour  of  X ” — and 
there  the  exemption  goes.  I do  not  know 
what  Mr.  Divine’s  views  are,  but  that  is 
my  personal  view,  put  shortly. 

Mr.  Divine:  I have  no  views  at  all  about 
it.  I am  quite  indifferent. 

4489.  Then  I think  the  next  point 
concerns  the  statutory  meeting  which, 
ever  since  I remember,  people  have  said 
was  no  good,  but  which  always  seems  to 

stick.  Why  is  that? Mr.  Sykes:  Well,  I 

was  reading  section  130  last  night,  and  I 
cannot  really  believe  that  all  those  various 
things  that  have  to  be  put  in  the  statutory 
report  really  tell  anyone  anything  very 
important.  Anyway,  there  is  nothing 
that  the  members  can  do  about  it  if  they 
do  not  like  anything  that  is  in  the  statutory 
report,  as  far  as  I can  see.  They  can  dis- 
cuss it  under  subsection  7,  and  no  doubt 
they  might  have  a very  jolly  discussion 
about  the  abstract  of  the  receipts  of  the 
company  and  the  payments,  but  it  would 
not  take  them  any  further,  in  my  sub- 
mission. It  is  anyway,  as  I would  stress, 
ridiculous  to  have  a section  which  can  be 
and  almost  invariably  is,  avoided  in 
practice,  and  puts  people  to  a little  extra 
trouble  to  avoid  it. 

4490.  But  if  it  was  of  any  value  it  would 
be  easy  enough  to  prevent  the  method  of 
evasion.  If  there  was  any  value  in  the 
section  it  could  be  provided  that  where  a 
company  is  formed  as  a private  company 
in  the  first  instance,  but  with  the  intention 
of  being  converted  into  a public  company, 
and  if  it  is  so  converted  within  a certain 
time  then  it  shall  be  under  the  obligation 

of  section  130. Subject  to  a minor 

submission  that  I would  make— not  with 
the  intention  but  if  in  fact  within  a 
particular  time  it  is  so  converted;  because 
intention  is  not  always  an  easy  thing  to 


prove.  But,  be  that  as  it  may,  I would 
say  that  really  the  statutory  report  does 
not  take  anything  any  further,  if  I may 
put  it  colloquially,  if  you  look  at  the 
various  things  that  have  to  be  stated  in  it. 

Mr.  Divine : I agree.  I do  not  remember 
ever  seeing  a statutory  meeting  held. 

Mr.  Sykes:  I do  not  believe,  if  I may 
say  so — this  may  show  how  often  it  crops 
up— that  until  last  night  I had  ever  read 
section  130  through.  I do  not  remember 
doing  so. 

Mr.  Divine : I do  not  believe  that  I have 
even  yet. 

4491.  There  is  an  idea  that,  as  regards 
these  debatable  restrictions  on  directors’ 
powers,  such  as  on  a change  in  the  funda- 
mental nature  of  activities  of- a company, 
it  might  conceivably  be  possible  to  impose 
any  such  restrictions  by  articles  in  Table 
A;  and  it  might  be  possible  to  say  that, 
whether  Table  A was  adopted  or  not,  the 
articles  of  every  company  should  in  the 
first  instance  include  these.  Then  you 
might  give  shareholders,  after  things  had 
settled  down,  so  to  speak,  an  opportunity, 
if  the  directors  thought  these  articles  bad, 
to  consider  them  and  remove  them  by 
special  resolution.  For  some  purpose  of 
that  sort  conceivably  there  might  be  a use 
for  a statutory  meeting.  Do  you  think 
there  is  any  possibility  in  that?  It  might 
be  less  extreme  than  putting  these  pro- 
visions in  the  Act  itself,  which  would  make 
them  unalterable. Mr.  Sykes:  Yes. 

4492.  But  perhaps  that  is  not  a fair 

question? 1 have  not,  I must  say, 

directed  my  mind  to  it.  I only  put  myself 
on  record  as  unalterably,  at  the  moment, 
opposed  to  a statutory  meeting. 

4493 . In  anything  it  concerns  at  present, 

section  130  is,  so  to  speak,  just  dead- 
wood? Yes. 

4494.  I see.  Then  you  have  points  on 

section  139  and  section  141.  The  first 
concerns  representation  of  corporations 
at  company  meetings,  and  there  you  are 
simply  seeking  to  protect  the  company  by 
ensuring  that  the  person  who  represents 
it  is  really  properly  authorised  to  do  so. 
I do  not  think  there  is  really  any  contro- 
versy arising  on  that.- -No. 

4495.  Mr.  Scott:  I see  that  you  want 
to  have  48  hours  previous  notification  in 
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the  case  of  an  authorisation  by  a company, 
similar  to  what  is  required  in  the  case  of 
an  ordinary  proxy.  That  would  mean 
that  if  a company  did  not  appoint  some- 
body and  a meeting  was  about  to  take 
place,  say,  first  thing  tomorrow,  it  could 
not  be  represented,  as  it  can  today — the 
difference  being,  I suppose,  that  normally 
that  is  the  way  a company  is  actually 
present  at  a meeting;  it  has  a representa- 
tive there  who  is  the  company. Yes. 

4496.  It  is  not  perhaps  an  advantage 
but  it  does  no  harm  to  anybody  that  a 
company  should  have  the  right  to  attend 
another  company’s  meeting  right  up  to 
the  opening  of  the  doors,  and  not  have  to 
commit  itself  48  hours  before  by  having 

lodged  a notice? 1 do  see  the  force  of 

that  and,  speaking  for  myself,  I am  very 
much  inclined  to,  if  I may  say  so,  accept 
it,  subject  however  to  the  qualification 
that  I should  have  thought  it  would  be 
only  reasonable  that  the  company  which 
is  holding  the  meeting  should  have  some 
opportunity  of  checking  up  on  the  creden- 
tials of  the  representative. 

4497.  And  they  should  accept  his  vote 
subject  to  the  scrutiny  of  his  credentials 
at  the  meeting — but  you  would  not  neces- 
sarily say  he  should  be  barred  from 
attendance  because  he  had  not  lodged  his 

credentials  48  hours  before? Not  48 

hours  before;  I am  rather  resiling  from 
what  is  said  here  in  the  light  of  what  you 
say. 

Mr.  Divine:  I do  not  agree;  48  hours  is 
not  unreasonable.  If  a company  or  cor- 
poration, as  a member  of  another  com- 
pany, is  not  interested  enough  to  appoint 
representatives  and  inform  the  first  com- 
pany more  than  48  hours  before  the 
meeting,  I do  not  see  why  it  should  not 
be  debarred  from  attending. 

4498.  The  practical  result,  in  my  ex- 
perience, is  that  it  frequently  does  happen 
that  way,  and  somebody  comes  along  and 
asks  how  they  attend  the  meeting  when 
it  is  too  late  for  them  to  have  lodged  a 
proxy.  If  you  are  going  to  debar  them 
from  voting  on  that  occasion,  they  will 
have  to  say,  “ Very  well,  if  we  have  a large 
vote  and  are  not  allowed  to  use  it  on  this 
occasion,  we  shall  have  to  use  it  to 
convene  another  meeting  and  pass  another 
resolution.”. 


Professor  Gower:  In  a case  of  proxy, 
one  does  say  A,  whom  failing  B,  whom 
failing  C,  so  that  you  have  someone  in 
reserve  if  someone  falls  sick,  for  instance. 

In  this  sort  of  resolution,  however,  you 
just  resolve  that  Mr.  So-and-so  should 
represent  the  company,  and  if  he  fell  sick 
24  hours  before  the  meeting  the  company 

would  not  be  represented. Mr.  Divine : 

But  there  is  no  reason  why  it  should  not 
be  represented  if  the  resolution  appointed 
A,  failing  whom  B and  so  on.  But  our 
suggestion  is  that  the  company  is  not 
bound  to  recognise  a representative. 
There  is  nothing  to  prevent  the  company, 
if  it  thinks  fit,  waiving  the  requirement. 

4499.  Mr.  Brown:  My  own  experience 
is  that  there  is  a board  resolution 
authorising  all  the  people  who  may 
represent  the  company  at  any  meeting, 
and  then  they  merely  send  a letter  to  the 
other  company  to  that  effect. 

Mr.  Scott:  I am  aware  that  it  does  not 
always  work  out  like  that  in  practice. 
Is  the  case  not  rather  different  from  that 
where  somebody  appoints  a proxy.  The 
company  can  only  turn  up  through  an 
individual,  and  is  it  not  reasonable  that  he 
should  be  entitled  to  do  so,  subject  to  the 
point  of  satisfying  the  chairman  or  who- 
ever it  is,  that  he  is  in  fact  so  authorised? 

Mr.  Sykes:  I do  not  quite  agree  with 

Mr.  Divine  on  this.  I do  not  think  the 
analogy  of  a proxy  is  quite  a correct 
analogy  here.  As  you  suggest,  here  the 
company  itself  is  turning  up  in  person, 
really. 

4500.  Chairman : Unless  there  is  further 

to  be  said  on  that  topic,  we  can  turn  now 
to  section  159,  and  the  first  point  is  the 
question  of  appointing  a firm  of  auditors 
by  firm  name.  The  suggestion  is  that  the 
appointment  should  take  effect  as  an 
appointment  of  all  the  members  of  the 
firm  for  the  time  being? Yes. 

4501.  The  second  point  there  is  the 
question  of  the  retirement  of  the  auditor, 
and  it  is  suggested  that  he  should  only  be 
able  to  retire  with  the  sanction  of  the 
company  in  general  meeting.  That  opens 
up  a rather  ghastly  prospect  of  the  ageing 
auditor,  getting  older  and  older  and  not 
being  able  to  throw  down  his  burden  un- 
less the  company  says  he  can.  Is  that  not 
rather  contrary  to  principle?  I would 
respectfully  agree,  but  this  occurred  to  me 
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last  night — I would  have  thought  that  the 
matter  could  be  dealt  with  by  some 
modification.  Take  the  case  of  an  auditor, 
even  if  not  ageing,  who  is  ill.  Can  he 
resign?  There  might  be  some  provision 
that  with  the  consent  of  the  Board  of 
Trade  he  could  or  should,  but  I think  we 
all  felt  on  the  committee  that  the  auditor 
being  in  a very  special  relationship,  in  a 
sense,  to  the  members  rather  than  to  the 
company,  he  should  not  just  be  able  to 
get  out  of  his  responsibilities  by  signing 
a document. 

Chairman : I would  like  to  ask  Mr. 
Lawson  to  say  if  anything  occurs  to  him 
on  these  two  points. 

4502.  Mr.  Lawson:  The  first  point,  I 

think,  is  that  you  are  suggesting,  are  you 
not,  that  one  should  revert  to  the  position 
by  which  the  auditor  is  reappointed  each 
year? Mr.  Divine : Yes. 

4503.  I think  you  limit  it  to  the  firm, 
but  I do  not  know  if  there  is  any  particular 
reason  to  limit  it  to  firms  as  against 
individuals,  but  in  any  case  that  amend- 
ment would  help  with  your  first  point, 
would  it  not,  about  the  composition  of 

the  firm? Mr.  Sykes:  Yes,  I think  it 

would. 

4504.  I mean,  it  is  only  a risk  in  one 

year,  if  you  know  what  I mean.  It  might 
be  that  one  should  require  that  the 
auditors  should  advise  the  company  of 
any  changes  in  the  composition  of  the 
firm;  the  fact  is,  of  course,  that  that  is 
always  done. Yes,  quite. 

4505.  That,  I think,  would  help  with 

your  first  point? Yes,  I think  it  would. 

There  is  another  small  point  which  again 
occurred  to  me  last  night,  and  that  had 
not  occurred  to  me  before.  It  is  merely 
a drafting  question,  but  I will  raise  it. 
With  regard  to  the  appointment  of  a 
firm  by  its  firm  name,  of  course  firms  may 
change  their  names  from  time  to  time. 
That,  I think,  is  just  a drafting  matter, 
but  it  would  need  some  thought  in  the 
drafting. 

4506.  Your  second  point,  I think,  is 
really  more  difficult.  You  see,  what 
happens  in  practice  is  that  if  a firm  of 
auditors  for  some  reason  or  other  is  no 
longer  regarded  as  particularly  suitable 
by  the  board — and  it  may  not  necessarily 
be  any  reflection  on  the  firm,  but  it  is 
thought  there  should  be  a change — if 


the  board  go  to  some  other  firm  with  a 
view  to  making  a change  in  favour  of  that 
finn,  there  is  very  little  that  the  existing 
auditor  can  do  to  avoid,  in  fact,  being 
kicked  out. No. 

4507.  From  the  point  of  view  of  his 
professional  reputation  it  is  very  much 
better  for  him  to  choose  a suitable 
moment  to  retire,  rather  than  be  removed 
at  a general  meeting.  The  sort  of  thing 
that  happens  is  that  the  auditor  has  been 
appointed  for  one  year,  and  he  says,  “ I 
will  complete  those  accounts,  but  when  I 
have  completed  them  I will  retire  and 
create  a casual  vacancy  ”,  or  something 
of  that  kind.  That  is  what  happens  in 
practice,  and  I wonder  whether  there  is 

really  any  objection  to  that? He 

could,  of  course,  in  the  case  you  have 
mentioned,  under  section  159,  subsection 
2 (c)  give  to  the  company  notice  in  writing 
of  his  unwillingness  to  be  reappointed. 
That,  of  course,  could  be  at  the  annual 
general  meeting. 

4508.  There  are  frequently  arguments, 
from  the  point  of  view  of  the  auditor 
as  well  as  from  the  point  of  view  of  the 
company,  whether  it  is  better  to  create  a 
casual  vacancy,  and  your  proposal  would, 

I think,  rather  prevent  that  happening. 

Yes,  it  would,  I agree — only,  as  I say, 

I feel,  and  I think  all  the  members  of  the 
committee  felt,  that  an  auditor  should  not 
be  just  free  to  resign.  I would  take  that 
view  myself,  but  I would  suggest  that  if 
it  was  thought  right  that  an  auditor  should 
be  allowed  expressly  to  resign,  there 
should  be  some  check  on  it.  I do  not  say 
that  in  any  offensive  sense  of  the  word, 
but  there  should  be  something,  possibly 
the  consent  of  the  Board  of  Trade,  if  not 
the  approval  of  the  company  in  general 
meeting. 

4509.  The  difficulty  is  where  the  auditor 
finds  that  the  directors  have  been  doing 
something  of  which  he  disapproves,  and 
the  directors  want  to  get  rid  of  him. 
Mr.  Divine  knows  about  this,  because  he 
helped  us  with  such  a case,  I think.  We 
issued  from  the  Institute  a very  long 
document  dealing  with  that  type  of 
difficult  situation,  and  my  recollection  is 
that  we  did  advise  that  in  that  type  of 
case  auditors  should  not  resign  until  they 
had  completed  their  report  to  the  share- 
holders. They  should  not  just  run  away 
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from  a difficult  situation.  It  is  a question 
whether  one  should  not  try  and  import 
that  sort  of  thought  into  the  Act. Yes. 

Professor  Gower : That  advice  was  on 
the  basis  that  an  auditor  is  legally 
entitled  to  resign,  which  we  lawyers 
rather  doubt. 

Mr.  Lawson : It  is  perhaps  desirable 
that  the  legal  position  should  be  as  we 
have  advised,  and  I suggest  there  will  be 
complications  if  you  do  not  allow  an 
auditor  to  resign. 

4510.  Chairman : What  do  you  do  if 
he  does?  You  could  get  a mandatory' 
injunction  that  he  goes  on  with  his  duties ; 
you  could  put  him  in  prison  for  the  rest 

of  his  life! Your  Lordship  means  if 

he  just  stops  acting,  as  it  were?  Well, 
that,  of  course,  would  be  a misfeasance, 
would  it  not?  He  might  conceivably  be 
liable  to  heavy  damages.  He  is  an 
officer  of  the  company  for  that  purpose. 

4511.  Mr.  Bingen:  Surely  if  an  auditor 
finds  himself  in  an  impossible  position 
such  as  Mr.  Lawson  suggests,  he  should 
have  the  right  to  resign  ? He  should  have 
the  right  to  resign,  and  circularise  the 
shareholders,  at  the  risk  of  a libel  action, 
setting  out  the  reason  why  he  had 
to  resign.  Is  not  that  the  practical 
position  ? 


4512.  I think,  possibly,  in  that  case, 
yes.  But  there  are  many  other  cases,  are 
there  not? 

Mr.  Bingen:  Where  he  may  not  be  able 
to  get  sufficient  information  to  complete 
the  accounts.  You  might  get  that  sort  of 
situation. 1 agree. 

4513.  Mr.  Lumsden:  May  I ask  why 
the  Bar  Council  are  opposed  to  the 

automatic  reappointment  procedure? 

Mr.  Divine:  We  are  not  opposed;  it 
arose  out  of  this  question  of  appointments 
in  a firm  name,  that  that  should  be  put 
on  a proper  basis,  so  that  you  can  appoint 
by  a firm  name,  and  what  the  effect 
of  it  is.  Then  it  was  thought  that  if  you 
allow  the  partners  for  the  time  being  to  be 
the  auditors,  then  perhaps  there  ought 
not  to  be  the  automatic  reappointment. 
My  personal  view  is  that  there  should  be 
no  difference,  that  you  appoint  a firm, 
as  is  done  in  practice,  and  they  are  auto- 
matically reappointed  year  by  year,  as  the 
present  practice  is.  Why  should  the  law 
not  acknowledge  the  fact  and  say  that  the 
partners  for  the  time  being  in  the  firm, 
however  it  is  composed,  from  time  to 
time  are  the  auditors?  That  is  my 
personal  view,  but  the  committee  did  not 
like  the  idea  of  automatic  reappointment 
year  by  year  of  a partnership  firm,  the 
personnel  of  which  changes  over  the 
years.  That  was  their  view;  I do  not 
share  it,  personally. 


Mr.  Lawson:  I think  in  practice  the 
auditor  should  complete  a report  in  a 
situation  of  that  kind.  The  auditor 
should  tell  the  shareholders  that  they 
should  not  compel  him  to  go  on  working 
with  a company  in  which  he  was  unhappy 
and,  having  done  his  job  for  one  year, 

he  wishes  to  resign. 1 am  not  very 

clear  about  this,  because  that  is  a thing 
he  can  do  anyway,  can  he  not,  under 
section  159,  subsection  2(c)?  He  can 
give  the  company  notice  in  writing  of 
his  unwillingness  to  be  reappointed,  and 
if  he  is  going  to  make  his  report  for  that 
year,  would  it  not  be  right  that  he  should 
go  to  the  annual  general  meeting — he 
would  be  entitled  to  receive  notice  of  it 
and  attend — and  say  what  he  wants  to, 
and  say  that  now  he  has  given  notice  in 
writing  of  his  unwillingness  to  be 
reappointed,  he  will  tell  them  why  ? 


4514.  Professor  Gower:  I did  have  one 
case  in  practice  where  there  were  two 
partners,  A and  B,  in  a firm  of  accoun- 
tants. A and  B retired  and  sold  the 
business  to  C,  of  whom  the  company 
knew  nothing.  C claimed  that  since  the 
auditors  had  been  appointed  in  the  firm 
name,  he  was  entitled  to  be  reappointed 
under  this  provision.  We  took  the  view 
that  this  was  not  right  and  should  not  be 
right.  I gather  that  the  Bar  Council  agree 
with  us  on  that.  That  is  where  there  does 

appear  to  be  an  objection,  to  me. 

Mr.  Sykes : I would  entirely  agree,  if  I 
may  say  so,  with  Professor  Gower.  It  is 
indeed  in  my  view  quite  plain  that  of  the 
vast  majority  of  persons  who  call  them- 
selves and  are  called  auditors  of  any 
company  today— the  enormous  majority 
just  are  not  the  auditors  in  law,  for  that 
very  reason.  It  is  the  same  principle, 
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whether  you  sell  the  business  to  another 
person  under  that  name,  or  whether  the 
the  partners  have  retired,  and  all  gone 
away. 

4515.  Chairman:  I do  not  think  we 
need  take  up  time  on  section  184,  where 
you  have  suggested  a drafting  amendment 
to  clarify  the  situation.  A rather  more 
important  one  concerns  sections  191,  192 
and  193,  as  regards  compensation  for  loss 
of  office.  Your  memorandum  points  out 
that  the  references  in  those  sections  are 
to  the  office  of  director,  and  they  do  not 
refer  to  an  executive  office  held  with  the 
appointment  of  director,  such  as  a 
managing  directorship,  or  something  of 
that  kind.  You  express  the  view  that 
these  sections  ought  to  be  made  to  include 
such  executive  offices.  That  is  your 
suggestion,  but  it  occurs  to  me  that  the 
two  things  are  perhaps  rather  different. 
The  executive  office  is  usually  held,  is  it 
not,  under  some  form  of  service  agree- 
ment, which  will  give  the  director  a legal 
right  to  receive  what  is  due  to  him,  and 
if  his  contract  is  terminated  he  will  be 
entitled  to  compensation  representing 
the  residual  value  of  the  appointment 
which  is  then  put  an  end  to.  Would  it 
be  right  to  lump  that  together  with  the 
mere  office  of  director,  which  probably 
gives  no  security  of  tenure  at  all?  Are 
the  two  not  really  rather  different?  I can 
see  that  an  ex  gratia  payment  to  an 
ex-director  ought  to  be  made  at  the  will 
of  the  shareholders,  but  does  the  same 
consideration  apply  to  what  is  due  to  the 

man  under  his  contract  of  service? It 

seems  to  me  that  what  your  Lordship  is 
saying,  if  I may  say  so  with  respect,  is 
really  covered  by  section  194,  sub- 
section 3,  because  your  Lordship  will  see 
from  that,  that  bona  fide  payments  by 
way  of  damages  for  breach  of  contract  or 
by  way  of  pension  in  respect  of  past 
services,  which  includes  superannuation 
allowance,  superannuation  gratuity  or 
similar  payment,  are  expressly  excluded. 
So,  my  Lord,  all  we  had  in  mind  was  that 
if  what  is  being  handed  over  to  him  is 
raised  over  and  above  what  would  be 
bona  fide  damages  then  to  that  extent  the 
company  in  general  meeting  should 
express  a view  about  it. 

4516.  Professor  Gower:  That  is  the  view 

which  is  always  taken? Yes. 


4517.  Chairman:  But  your  recommen- 

dations did  not  seem  to  accord  with  that 
view. 1 am  sorry,  my  Lord. 

4518.  Professor  Gower:  Your  point  was 
that  it  was  badly  drafted:  that  it  did  not 
make  it  as  clear  as  it  ought  to  have  done? 

Yes.  Our  suggestion  is  not  that 

section  194  (3)  should  be  altered,  so  that 
if  the  alterations  we  suggest  should  be 
made  in  sections  191,  192  and  193  are 
made  it  still  would  not  apply  to  bona  fide 
payments  for  breach  of  contract  or  super- 
annuation payments. 

4519.  Chairman:  But  subject  to  that  it 
should  apply  to  all  those  emoluments? 

Yes,  to  all  compensation  for  loss  of 

office.  That  is  to  say,  anything  over  and 
above  what  he  can  genuinely,  reasonably 
and  properly  get  for  damages,  super- 
annuation or  the  like,  the  shareholders 
ought  to  know  of  and  approve. 

4520.  Yes.  I think  I follow  that.  You 

also  deal  in  this  part  of  your  report  with 
the  destination  of  sums  which  a director 
holds  in  trust. Yes. 

4521.  It  seems  to  me  that  it  is  an 
improvement  upon  the  existing  section. 
Next  there  is  section  209  and  you  propose 
a re-draft  of  the  existing  section.  Perhaps 
I might  begin  by  asking  you  this:  Mr. 
Registrar  Berkeley  gave  evidence  before 
us  some  time  ago  and  he  expressed  the 
view  that  the  section  206  procedure  was 
ousting  the  section  209  procedure  and  he 
suggested  the  abolition  of  section  209,  his 
theory  being  that  the  whole  thing  can  be 
done  by  a scheme  of  arrangement  and  that 
it  is  easier  to  do  it  that  way  because  you 
have  only  got  to  get  a 75  per  cent, 
majority  of  the  people  present  and  voting 
at  any  meeting,  whereas  under  section  209 
you  have  to  have  the  holders  of  nine- 

tenths  of  the  shares. 1 personally 

would  certainly  dissent  from  Mr.  Registrar 
Berkeley’s  views.  One  point  occurs  to  me 
immediately.  There  are  a great  number 
of  comparatively  small  take-over  bids.  It 
would,  in  my  submission,  be  quite  absurd 
if  in  every  case  one  should  have  to  go  to 
the  Court  and  incur  what  is,  after  all,  a 
great  deal  of  expense  and  a certain  amount 
of  delay  (though,  perhaps,  no  more  delay 
than  there  is  under  section  209  as  it  stands 
at  present  but  one  would  hope  this  absurd 
four-months’  period  will  be  done  away 
with).  But  I would  respectfully  suggest 
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that  the  two  sections  can  run  in  parallel 
perfectly  well.  The  section  206  procedure 
is  very  useful  indeed,  in  effect,  for  making 
a take-over  bid.  I would  have  thought  a 
suggestion  might  be  made  that  section  206 
should  not  be  allowed  to  be  applied  as  a 
take-over  section  and  I would  be  prepared 
to  deal  with  that  and  say  that  is  quite  a 
wrong  view.  However,  it  has  not  appa- 
rently been  suggested.  For  my  part  I 
would  say  sections  209  and  206  can  run 
perfectly  happily  together  and  that  it 
would  be  a great  pity  to  abandon  section 
209,  which  is  useful.  I am  not  at  all 
sure  (but  I have  not  thought  about  it  until 
this  moment)  that  every  take-over  bid 
could  necessarily  be  worked  into  a scheme 
under  section  206. 

Mr.  Divine'.  It  could  not.  Section  209 
is  very  extensively  used.  But  in  some 
cases  where  two  companies  are  agreeable 
to  a merger  by  one  company  taking  over 
the  other  we  found  it  could  be  done  more 
quickly,  more  cheaply  and  more  con- 
veniently by  having  a scheme  under  section 
206.  After  we  had  discovered  that,  we 
had  quite  a few  under  that  section  but  it 
is  quite  mistaken  to  suggest  that  that 
procedure,  which  is  only  appropriate  in 
a particular  type  of  case,  has  in  any  way 
ousted  section  209.  It  is  used  constantly 
and  it  is  very  useful.  I agree  that  there  is 
nothing  incompatible  between  the  two 
sections.  They  can  perfectly  well  run  on 
together  and  you  use  whichever  of  them 
is  convenient. 

4522.  Speaking  for  myself,  I would  have 
regarded  the  opening  words  of  section  206 
as  hardly  appropriate  to  a simple  case  of 
a purchase  of  shares  covered  by  section 
209.  It  is  not  an  arrangement  between 
the  companies  and  their  members  or  any 
class  of  them  nor,  prima  facie,  is  it  an 
arrangement  between  the  companies  and 
their  creditors.  One  might  ingeniously 
work  it  round  into  that  position  but  it  is 

not  the  natural  meaning  of  the  words. 

Mr.  Sykes:  It  is  worked  around,  in  order 
to  have  a scheme  which  is  that  very  thing, 
in  this  sort  of  way.  In  the  case  of  a parent 
company  which  holds  none  of  the  prefer- 
ence shares  of  a subsidiary,  the  preference 
shares  of  the  parent  company  being 
substituted  for  those  in  the  subsidiary; 
that  is  an  arrangement  between  the  sub- 
sidiary and  its  members  because  there  is 
usually  a reduction  of  capital  by  which 


the  preference  shares  in  the  subsidiary  are 
reduced  to  nil  and  the  subsidiary  company 
procures  the  parent  company  to  allot  its 
own  preference  shares.  That  is  how  it 
comes  to  be  a scheme  between  the  sub- 
sidiary and  its  preference  shareholders. 

Mr.  Divine:  Might  I add  one  general 
comment  ? We  do  not  need  to  use  section 
206  in  a case  like  that.  You  have  a 
reduction  of  capital  and  that  is  all  you 
ask  the  Court  to  sanction.  It  has  the 
effect,  in  a sense,  of  a take-over  of  the 
preference  capital  but  it  is  all  domestic 
within  the  group  of  companies,  and  there 
is  no  need  to  have  written  offers  under 
section  206. 

4523.  Yes.  I see  it  has  been  suggested 
that  the  two  sets  of  provisions  are  incon- 
sistent in  as  much  as  in  the  section  209 
case  you  have  got  to  get  nine-tenths  of  the 
shareholders  accepting  it  whilst  in  the 
other  case  only  a 75  per  cent,  acceptance 
by  those  present  and  voting  is  required. 
It  is  said  that  is  illogical  and  inconsistent. 

Mr.  Sykes:  I submit,  first  of  all,  that 

that  is  not  quite  accurate  and  secondly 
that  it  is  not  illogical.  The  reason  why 
I say  it  is  not  quite  accurate  is  because  you 
need  under  section  206  not  only  three- 
quarters  of  those  present  and  voting  but 
also  a majority  in  number  which  is, 
perhaps,  not  entirely  irrelevant.  Section 
206  in  earlier  forms  has  certainly  existed 
since  the  1908  Act  and  I would  have 
thought  it  perfectly  well  could  go  on.  I 
can  see  nothing  anomalous  in  having  a 
different  majority  in  one  section  (which 
may  be  used  for  take-over  purposes  but 
is  also  used  for  a vast  majority  of  other 
purposes) — that  being  206 — and  section 
209  which  requires  a different  majority. 
If  it  is  said  that  under  section  209  in  order 
compulsorily  to  acquire  the  balance  you 
have  got  to  get  90  per  cent,  and  that  you 
do  not  need  anything  like  that  majority 
under  section  206,  my  answer  is  that  you 
need  three-quarters  plus  a majority  in 
number.  I ignore  the  proviso  in  section 
209  where  some  of  the  shares  are  already 
held  by  the  offeror.  It  is  true  that  it  is  a 
lower  majority  under  section  206  but  the 
minority  have  also  got  the  protection  of 
the  Court,  a circular  approved  by  the 
Court  before  it  goes  out  and  a hearing 
before  the  Court  which  any  person  con- 
cerned can  attend  and,  if  he  is  well  advised. 
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he  runs  little  risk  of  not  getting  his  costs 
if  he  does  attend. 

4524.  He  always  gets  them. 1 have 

never  known  a case  where  he  did  not  get 
them.  That  is  quite  right.  It  is  right  that 
persons  should  be  encouraged  to  go  to  the 
Courts  if  they  feel  they  have  a grievance, 
but  that  is  put  forward  as  showing  that 
there  are  all  sorts  of  protections  if  the 
point  is  made  that  it  is  75  per  cent,  against 
90  per  cent.  Because  of  those  protections 
and  because  anyone  can  go  to  Court  and 
say  “ I do  not  like  this;  will  you  not  allow 
it?  ” I would  say  there  is  no  inconsistency 
and  that  they  should  be  allowed  to  exist 
side  by  side  as  they  are  now.  I would  say 
that  the  Bar  Council  Committee  are  all 
agreed  that  section  209  really  needs  a 
•completely  fresh  start.  There  is  no  section 
I have  found  which  has  caused  more 
difficulty  and  anxiety  in  construing 
although,  curiously  enough,  there  have 
not  been  many  cases  about  it. 

Mr.  Divine : I agree. 

4525.  Regarding  the  majority  question 
in  section  209  the  transferee  would  say 

What  I am  putting  forward  is  so 
reasonable  that  every  shareholder  with 
any  sense  will  accept  it  ”.  However,  he 
has  got  to  demonstrate  that  and  he  has 
to  get  a very  high  majority  because  he  is 
seeking  to  expropriate  dissentient  share- 
holders, and  the  onus  is  thus  put  upon 
him  to  show  that  what  he  is  proposing  is 
reasonable. Y es. 

4526.  And  as  to  the  various  blemishes 

in  the  section  it  does  not  seem  to  me  to 
have  been  much  improved  since  the  1929 
section. -No. 

4527.  The  words  in  brackets  referring 
to  shares  “ other  than  shares  already  held 
at  the  date  of  the  offer  by,  or  by  a nominee 
for,  the  transferee  company  or  its  sub- 
sidiary ” recur  several  times  in  the  section 
and  it  is  very  difficult,  is  it  not,  to  see  what 
the  meaning  is  and  I should  have  thought 

they  ought  to  be  left  out. Yes,  my 

Lord,  I agree. 

Mr.  Sykes:  I would  not  have  thought 
Mr.  Divine  and  I could  do  more  than  say 
that  Mr.  Divine  has  admirably  drafted 
another  suggested  section.  In  principle, 
however,  section  209  is  all  right  but  it 


needs  the  most  careful  and  drastic  con- 
sideration in  its  drafting. 

Mr.  Divine:  Yes. 

Mr.  Sykes:  Might  I add  a purely 
personal  point?  I read  the  other  day  in 
The  Times,  I think,  what  amounted  to  a 
suggestion  that  a section  209(2)  notice 
should,  in  effect,  be  given  if  the  prospective 
purchaser  had  got  50  per  cent.  I think 
your  Lordship  will  agree  that  I have 
correctly  stated  the  gist  of  that  suggestion. 

4528.  I think  that  suggestion  came  from 

Mr.  Clore  or  his  legal  adviser. Yes. 

I have  not  given  much  thought  to  it,  my 
Lord,  but  I thought  it  sounded  rather  a 
good  idea.  It  struck  me  that  once  a 
purchaser  has  got  50  per  cent,  there  might 
be  a lot  to  be  said  for  enabling  the 
minority  to  get  out  then  and  there. 

4529.  Chairman:  By  compelling  the 
purchaser  to  buy  them  out? 

Mr.  Bingen:  That  is  what  he  suggested. 
He  did  not  suggest  it  should  be  the  other 

way  round. 1 mentioned  a section 

209  (2)  notice  which  gives  the  minority  the 
option.  The  holder  of  under  50  per  cent, 
in  a company  is  not  in  a frightfully  en- 
viable position  if  50  per  cent,  or  more  is 
held  by  one  man,  and  if  someone  is  aiming 
to  get  control  there  is  a great  deal  to  be 
said  for  a person  being  able  to  say  “ This 
man  has  now  got  50  per  cent.  For 
heaven’s  sake  let  me  get  out  while  the 
going’s  good  at  the  same  price  ”. 

4530.  Mr.  Scott:  Does  that  only  apply 
to  a case  where  a take-over  bid  is  made 
for  all  the  shares  and  not  to  a case  where 
there  is  a gradual  purchase  and  one  day 
a person  or  a company  happens  to  increase 
its  holding  from,  say,  47  to  51  per  cent? 

My  view  is  based  on  the  fact  that  the 

offeree  should  be  given  the  express  power 
of  compulsorily  requiring  the  offeror  under 
a section  209  offer  (which  is  quite  different 
from  buying  up  to  and  over  50  per  cent, 
on  the  market,  I would  submit)  to  acquire 
his  shares. 

4531.  Chairman:  This  has  got  to  be  in 
pursuance  of  a take-over  bid  for  the  lot? 
Yes. 

4532.  And  if  it  succeeds  up  to  50  per 
cent,  then  the  remaining  50  per  cent,  can 
sell  their  shares  compulsorily  to  the 

bidder  ? That,  as  I understood  it,  was 

the  suggestion. 
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4533.  I think  that  is  right. And  it 

rather  impressed  me  for  that  reason. 

4534.  What  you  have  just  told  us  does 
make  me  think  that  possibly  there  is  more 
in  the  suggestion  than  I had  at  first 

thought. As  I told  your  Lordship, 

when  I read  it  in  The  Times  I was  very 
impressed  by  it.  I do  not  know  whether 
Mr.  Divine  has  any  views  about  it? 

Mr.  Divine : No.  I have  not  thought 
about  it. 

4535.  Then  you  pointed  out  the  refer- 
ence to  the  acquisition  of  any  shares  in  a 
company,  the  scheme  contemplating  “ the 
transfer  of  shares  or  any  class  of  shares  in 
a company”.  That  must  mean  all  the 
shares  in  a company  and  not  part  only. 

Mr.  Sykes : I am  not  absolutely  sure 

about  this.  It  is  a point  I have  often  been 
asked  about  and  I endeavour  to  give 
empirical  answers  when  they  arise!  But 
it  is  a frightfully  difficult  section  to 
construe. 

Mr.  Divine : Yes,  very  difficult. 

4536.  That  reference  to  “ the  transfer 
of  shares  ” might  apply  to  a parcel  of 
shares,  however  small,  which  could  not 

be  right. Mr.  Sykes:  I would  not  have 

thought  so  but  I would  not  like  to  commit 
myself  categorically  regarding  the  contruc- 
tion  offhand.  I know  I have  been  asked 
the  question  on  more  than  one  occasion 
(and  I have,  I think,  given  your  Lordship’s 
answer)  but  the  section  is  not  happily 
phrased.  If  your  Lordship  is  asking  me 
whether  it  should  apply  so  that  you  can 
go  to  Mr.  Richardson  and  Mr.  Lawson 
and  acquire  their  shares  as  they  are  two 
small  shareholders  my  answer  would  be 
“ Certainly  not  ”. 

4537.  You  do  not  think  it  ought  to 

apply? No.  - 

4538.  But  whether  on  the  true  con- 

struction of  this  section  it  now  does  apply 
you  say  is  a different  matter? Yes. 

4539.  I see.  Then  you  point  out  that 
the  section  ought  to  deal  with  beneficial 

ownership  and  nothing  short  of  that? 

Yes. 

4540  I am  not  quite  sure  how  that 
works.  Would  you  say  the  section  ought 
to  apply  in  a case  where  you  get  three 
companies,  A,  B and  C,  which  have  an 


arrangement  between  themselves  involving 
the  acquisition  of  the  shares  of  another 
company,  D,  and  it  is  agreed  that 
company  A shall  act  for  the  purpose  of 
acquiring  shares  under  section  209  and 
that  they  shall  afterwards  be  divided  up 
in  some  way?  Would  you  say  that 
would  be  within  this  section  or  ought  to 

be  within  a section  of  this  sort? 1 

personally  should  have  thought  it  ought 
to  be  one  purchaser  and  one  alone. 
Mr.  Divine  may  take  a different  view. 
I do  not  know  whether  I have  very  strong 
views  about  it  but  I would  not  have 
thought,  perhaps,  that  it  was  quite  right 
for  a statute  to  allow  one  consortium  to 
gang  up  (I  use  the  word  in  no  offensive 
sense)  against  a particular  company  and 
to  make  an  assault  on  that  one  company. 

4541.  Mr.  Scott:  They  could  form  a 

company  for  the  purpose  and  do  it 
indirectly. Yes. 

4542.  Does  anyone  achieve  anything 

by  making  them  do  it  indirectly? If 

they  had  to  do  it  indirectly  the  subsidiary 
would  become  the  beneficial  owner  and 
it  would  probably  involve  a good  deal 
more  expenditure. 

4543.  Chairman:  Most  of  the  discus- 

sions on  this  question,  so  far  as  this. 
Committee  is  concerned,  have  been 
directed  rather  to  disclosure  of  the  true 
beneficial  interests  of  the  people  concerned 
in  the  bid  than  to  limiting  the  people  who 
can  operate  the  section. Yes. 

4544.  So  if  the  bidder  is  acting  for  a 
whole  chain  of  nominees  that  is  all  right 
so  long  as  he  comes  out  into  the  open  and 

says  “ These  are  the  true  bidders  ”. 

Yes,  but  what  occurs  to  me  is  this:  I 
should  have  thought  the  object  of  this 
section  would  be  to  enable  the  shares  in  a 
particular  company  to  be  got  under  one 
hat;  under  the  sort  of  thing  we  are  now 
discussing  they  might  be  got  under  three 
hats  and  I am  not  sure  that  really  that  is 
quite  right.  I do  not  know  whether  there 
is  any  logic  in  that  remark  but  there  is  a 
feeling  that  the  statute  might  well  say — • 
and  it  does  say  so  at  the  moment, 
certainly — that  one  company  can  acquire 
the  shares  of  another.  But  why  should 
it  go  on  and  extend  that  to  say,  in  effect, 
that  three  companies  can  ? 

4545.  Three  companies  jointly? 

Yes. 
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4546.  I agree  you  could  not  have  three 

companies  bidding  each  to  buy  one-third 
or  one-third  of  90  per  cent.  That  would 
not  be  right. No. 

4547.  But  I am  not  sure  when  you  come 
to  this  question  of  beneficial  ownership 
whether  the  bidder  is  always  acquiring 
the  beneficial  ownership.  Nothing  is  left 
vested  in  the  shareholders  of  the  trans- 
feror company  and  what  the  transferee 
does  with  the  beneficial  interest  when  he 
has  got  it  might  possibly  be  regarded,  it 
seems  to  me,  as  nothing  very  material. 

1 think  it  is  very  often  correct  to  say 

the  bidder  himself  never  acquires  the 
beneficial  interest.  He  very  often,  in 
fact,  is  doing  it  for  someone  else.  Not 
very  often,  perhaps,  but  sometimes  he 
does  so.  Would  you  agree,  Mr.  Divine? 

Mr.  Divine’.  Yes. 

Mr.  Sykes:  He  takes  the  beneficial 
interest  away  from  the  shareholder  but 
very  often  he  does  not — both  Mr.  Divine 
and  I know— in  fact,  get  it  for  himself. 

4548.  Mr.  Lumsden : How  is  one  going 
to  trace  the  beneficial  interest  of  the 
bidder?  Any  company  bidding  for  the 
shares  of  another  is  acquiring  the  bene- 
ficial interest  for  itself  but,  you  may  say, 
the  beneficial  interest  in  that  bidding 
company  belongs  to  its  shareholders. 
There  may  be  50,000  shareholders  but 
equally  there  may  be  only  two  people  who 
are  shareholders.  Would  you  say  those 
two  people  are  the  beneficial  owners  as 
opposed  to  the  company  which  is  bidding  ? 

No.  I was  brought  up  on  Salomon 

v.  Salomon , which  says  the  company  is 
the  beneficial  owner  of  the  shares  because 
it  has  a separate  entity  from  its  share- 
holders. 

4549.  Does  it  not  follow  that  the 
bidding  company  is  therefore  in  all  cases 
acquiring  the  beneficial  ownership  as 

beneficial  owner? No,  because  in  the 

sort  of  case  I was  suggesting  it  is  so  very 
often  arranged  with  some  other  company 
that  it  will  get  it  for  them.  That  is  the 
sort  of  case  I had  in  mind.  It  is  not  dis- 
closed to  anyone  at  the  time  except  to  the 
legal  advisers. 

Mr.  Divine:  I have  had  a case  where 
the  bidding  company  was  acting  for  a 
syndicate  of  American  companies.  And 
if  you  allow  any  number  of  companies  to 
bid  why  not  allow  individuals  to  bid? 


Why  should  not  the  section  say  that  if  a 
person  makes  an  offer  for  the  shares  of 
another  company  and  90  per  cent,  of  the 
shareholders  accept  he  can  acquire  the 
balance  compulsorily  unless,  as  Mr.  Sykes 
and  I think,  the  original  intention  was  to 
deal  with  the  case  of  one  company 
acquiring  the  shares  of  another. 

4550.  Mr.  Bingen:  That  approach  does 

not  go  to  the  root  of  section  209,  com- 
pulsory acquisition,  where  you  have  got 
to  have  90  per  cent,  acceptance  but  to  the 
sort  of  things  you  ought  to  disclose  when 
making  a take-over  bid? Yes. 

Mr.  Sykes:  May  I add  another  point 
which  has  occurred  to  me  as  to  whether 
one  company  or  more  could  join  in  under 
section  209.  I have  always  thought 
section  209  is  somewhat  parallel  with 
section  55  of  the  Finance  Act,  1927,  which 
was  intended  to  give  relief  from  capital 
duty  and  ad  valorem  transfer  duty  upon 
amalgamations  and  reconstructions.  I 
would  have  thought  the  real  point  of 
section  209  is  parallel  with  that  and  that 
it  is  there  to  facilitate  amalgamations  and 
reconstructions;  and  is  it  doing  so  if  three 
or  four  or  more  companies  can  join  in 
as  offerors? 

4551.  Mr.  Mackinnon:  You  suggest 

the  section  ought  to  start  with  the  words 
“ Whether  for  the  purpose  of  reconstruc- 
tion or  amalgamation  ...”  ? 1 do  not 

think  I would  do  that  myself  because  I 
very  much  doubt  whether  they  are  apt 
words.  But  I would  agree  with  your 
suggestion  in  principle— that  they  might 
be  linked  to  the  same  kind  of  thing. 

4552.  Professor  Gower:  If  you  read  the 
Greene  Report  it  seems  that  they  intended 
section  209  (1)  to  operate  in  that  sort  of 
amalgamation — hence  the  limitation  to 
acquisitions  by  companies.  But  section 
209  (2)  is  different.  There  is  no  reason 
why  a minority  should  not  have  the 
opportunity  of  getting  out  even  though  it 
is  an  individual  who  is  bidding  and  not  a 
company.  It  is  an  unlikely  eventuality 
but  I would  have  thought  the  same  prin- 
ciple would  apply,  whereas  section  209  (1) 
should  perhaps  be  restricted  to  a case 
where  one  company  is  taking  over  another. 

4553.  Chairman:  This  particular  group 
of  sections  of  the  Act  has  the  sub-title 
“Arrangements  and  Reconstructions  ”. 
Y es,  it  has. 
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4554.  This  is  intended  to  be  machinery 
to  give  effect  to  arrangements  or  recon- 
structions and  is  designed  to  prevent  a 
small  minority  from  being  unreasonable. 
In  the  Greene  Report  it  was  referred  to  as 
oppression  of  the  majority  by  the  minority. 

Yes,  I appreciate  that.  I had  not 

looked  at  the  sub-heading. 

4555.  Do  you  say  that  in  the  case  under 
section  209  where  more  than  one-tenth  is 
already  held  by  the  transferee  it  should  be 
necessary  to  get  a three-quarters  majority 
as  well  as  the  proper  proportion  of  the 

shares? 1 would  say  it  is  intended  to 

give  additional  protection  where  the 
purchaser  or  offeror  is  already  in  the 
•company  but  why  it  should,  as  a matter 
of  logic,  I do  not  know. 

Mr.  Divine:  I have  never  understood 
why. 

4556.  I think  that  about  exhausts  the 

matter  for  the  moment.  It  is  quite  clear 
that  the  section  needs  a very  careful  and 
thorough  redrafting. Mr.  Sykes : Yes. 

4557.  Mr.  Richardson : If  a suggestion 
■on  the  lines  of  the  suggestion  made  by 
Mr.  Clore  were  adopted,  that  in  the  case  of 
a 51  per  cent,  or  greater  holding  the 
minority  should  have  the  chance  of  getting 
■out  on  the  terms  of  the  take-over  offer, 
do  you  think  a person  selling  his  shares 
to  the  transferee  company  on  that  basis 
should  be  counted  in  the  90  per  cent.,  if 
90  per  cent,  were  required  in  that  way? 

Yes,  I think  they  should,  Mr. 

Richardson,  although  it  had  not  occurred 
to  me  until  this  moment.  That  is  an 
■off-the-cuff  answer  but  I would  have 
thought  that  because  they  have  done  it 
voluntarily  that  must  be  so. 

Mr.  Divine:  If  it  follows  subsection  (2) 
.as  at  present  they  can  apply  to  be  taken 
over  on  those  terms  or  upon  better 
terms.  If  they  stick  out  for  better  terms 
:and  get  them  they  have  not  approved  of 
the  original  offer  and  they  would  not  be 
•counted  in  the  90  per  cent. 

Mr.  Richardson:  That  is  why  I was 
•careful  to  say  if  they  accepted  it  on  the 
same  terms  as  the  offer. 

4558.  Professor  Gower:  Assuming  that 
section  209  (1)  operated,  that  the  dissenter 
appeals  to  the  Court  and  the  Court 
•decides  the  terms  are  not  fair  and  that 


the  shares  should  be  taken  over  on 
slightly  different  terms,  do  you  think  the 
section  should  provide  some  means  where- 
by the  people  who  have  sold  out  on  the 
old  terms  should  be  able  to  take  advantage 
of  the  new  terms  which  the  Court  has 

said  are  fairer? Mr.  Sykes:  In  my 

opinion  the  Court  cannot  do  that.  I do 
not  know  what  Mr.  Divine’s  view  is.  The 
wording  of  subsections  (1)  and  (2)  of 
section  209  are  surprisingly  different.  I 
have  always  taken  the  view  that  in  section 
209  (1)  “ unless  the  Court  thinks  fit  to 
order  otherwise”  means  that  the  Court 
can  say  “ No  you  don’t  ” or  “ Yes,  you 
do  ”.  That  is  the  view  I have  always 
taken. 

Mr.  Divine:  I think  it  has  been  so  held. 

4559.  Mr.  Richardson:  And  it  could  be 
a reason  for  altering  the  concluding  words 

of  section  209  (2). Mr.  Sykes : Yes,  I do 

not  quite  see  why  they  should  be  different. 

4560.  Professor  Gower:  Which  one  is 

right? Section  209  (1),  I think.  I 

really  do  not  see  why  the  burden  should 
be  put  upon  the  Court.  It  is  a burden 
which  I imagine  the  Court  would  be  very 
unwilling  to  accept,  the  burden  of  deciding 
what  the  terms  should  be.  It  would  have 
to  have  a mass  of  material  before  it. 

4561.  The  man  obviously  ought  to  be 

bought  out.  If  someone  has  acquired 
90  per  cent,  he  ought  to  have  redress  and 
be  able  to  get  out,  not  necessarily  on  the 
terms  which  the  other  people  have 
accepted  as  the  Court  miy  think  they  are 
unfair. Yes,  I do  see  the  force  of  that. 

4562.  Chairman:  The  next  one  which 

I have  noted  is  section  54.  I do  not  think 
there  is  much  we  can  do  about  that  this 
morning. -No. 

4563.  I expect  you  both  share  the 
general  view  that  it  is  a section  which 

might  well  be  clarified. It  might  well 

be  clarified  and  I would  say  if  it  is  going 
to  be  of  any  force  or  effect  it  should  also 
be  strengthened. 

4564.  By  increasing  the  penalty? 

Yes. 

4565.  Mr.  Mackinnon:  Do  you  really 

feel  the  section  ought  to  be  retained?  I 
do  not  know  what  your  views  about  this 
are. 1 personally  think  so  but  I think 
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Mr.  Divine  takes  the  opposite  view.  I 
think  it  is  quite  wrong  that  a person 
should  be  able  to  buy  shares  in  a company 
and  use  its  assets  for  paying  for  those 
shares.  It  seems  to  me  to  be  wrong  in 
principle  and  Mr.  Divine  and  I know— 
and  I am  sure  you  know,  too — that  it  is 
a thing  which  is  very  frequently  done. 
Section  54  is  very  often  completely 
ignored.  Assuming  as  a matter  of  prin- 
ciple that  it  is  decided  it  should  be  there 
it  should  have  real  teeth  in  it.  I also  agree 
it  is  not  very  easy  to  construe  the  words 
“ in  connection  with  ” in  subsection  (1). 
I myself  have  arrived  at  a view  which  I 
regard  as  satisfactory,  and  no  doubt  Mr. 
Divine  has,  but  no  doubt  it  should  be 
clarified. 

4566.  Sir  George  Erskine : Would  there 

not  have  to  be  some  time  limit  to  it? 

You  mean,  Sir  George,  in  the  sense  of 
imposing  a permanent  end  to  it? 

4567.  Yes. 1 would  certainly  agree 

with  that  because  there  might  well  be  a 
case  where  other  methods  of  financing 
were  in  view  and  that  they  had  fallen 
through.  Then  I would  say  that  if  it  was 
not  the  method  of  financing  which  every- 
one had  in  mind  at  the  time  the  purchase 
was  made  it  should  be  all  right.  I would 
say,  regarding  the  construction  of  the 
section  as  it  stands,  that  it  is  all  right  and 
I think  Mr.  Divine  agrees  upon  that. 

Mr.  Divine:  Yes. 

Mr.  Sykes:  But  if  it  is  very  seriously  in 
contemplation  at  the  time  of  the  purchase 
broadly  speaking  I say  it  is  “ in  connection 
with  ” and  I agree  that  there  should  be  a 
time  limit. 

456S.  Mr.  Scott:  If  you  are  going  to 
strengthen  it,  and  you  have  suggested  a 
£1,000  fine  or  slx  months’  imprisonment, 
presumably  that  is  a section  which  in  that 
case  should  be  clearly  expressed  in  its 
terms  so  that  people  know'  what  is  re- 
quired ? Yes. 

4569.  Do  you  think,  if  Company  A 
buys  Company  B for  cash  and  borrows 
money  for  the  purpose  and,  getting 
Company  B in  its  possession,  makes 
Company  B pay  a dividend  out  of  its 
profits  to  Company  A which  applies  the 
money  to  repaying  the  overdraft,  that  the 
funds  of  Company  B have  been  wrong- 
fully applied  for  the  purchase  of  its 


shares  ? No.  My  personal  view  is  that 

they  have  not.  The  dividend  has  gone 
out  and  it  has  ceased  to  be  the  funds  of 
Company  B.  They  are  then  the  absolute 
property  of  Company  A. 

4570.  But  you  would  not  allow  it  to 

lend  money  in  advance  of  paying  a divi- 
dend?  No,  that  is  a different  thing. 

4571.  That  would  involve  a £1,000' 

fine? Yes. 

4572.  Suppose  Company  A makes  an 
offer  to  acquire  the  shares  of  Company  B 
and  says  to  the  shareholders  “ If  you  do 
not  like  our  offer  the  banking  house  will 
buy  them  from  you  for  £x  ” and  the 
company  pays  a commission  to  that 
banking  house  for  undertaking  to  buy 
such  shares.  Do  you  think  that  would  be 
wrong  ? It  frequently  happens  in  practice, 
only  they  do  it  the  other  way  round. 

However,  the  effect  is  just  the  same. 

Is  that  so  ? I am  not  sure  I quite  follow 
that.  Is  not  that  paying  a commission 
for  the  purchase  of  its  own  shares  ? 

4573.  It  is  framed  so  that  they  can 
disguise  it  as  being  a payment  for  another 
company’s  shares  so  as  to  make  them 
available  to  the  principal  company,  but 
it  is  only  done  that  way  in  order  to  avoid 
contravening  section  54  which  therefore 
serves  no  useful  purpose  in  that  respect. 
Therefore,  should  it  not  be  possible  to 
pay  a commission  to  someone  who  agrees 

to  take  the  shares  from  someone  else  ? 

You  have  taken  me  by  surprise  but  I 
doubt  whether  that  could  be  done. 

Mr.  Divine:  My  view  is  that  it  is 
ridiculous  to  suggest  that  paying  an  issuing 
house  a commission  or  fee  for  services 
overall,  which  include  the  buying  of  shares, 
is  giving  it  financial  assistance  in  connec- 
tion with  the  purchase.  It  seems  to  me  to 
be  miles  away  from  that. 

4574.  Mr.  Scott:  I shall  not  have  to 
pay  a £1,000  fine! 

Mr.  Richardson:  It  is  the  use  of  the 
word  “ indirectly  ” in  section  54  (1)  which 
frightens  off  the  issuing  house. 

4575.  Chairman:  This  is  what  the  Law 
Society  has  said  about  it  so  far.  It  sets 
out  the  short  effect  of  section  54  and  with 
reference  to  a group  says,  in  paragraph 
109,  that  in  many  groups  of  companies 
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finance  is  quite  properly  centralised  in  a 
parent  company  which  acts  as  bankers 
to  the  group  and  that  when  a company 
with  liquid  resources  is  taken  over  by  the 
parent  company  it  could  be  argued  that 
the  parent  company  thereby  recouped 
itself  of  the  purchase  price  of  the  shares 
and  thereby  received  financial  assistance 

in  connection  with  the  purchase. Mr. 

Sykes : I am  not  sure  what  is  meant  by 
taken  over  ”. 

4576.  I agree  it  is  not  very  clear. 

Mr.  Divine : The  new  subsidiary  surrenders 
■all  its  cash  to  the  holding  company. 

Mr.  Sykes : I would  have  thought,  if  the 
principle  of  the  section  is  to  be  retained, 
that  that  is  quite  wrong,  if  it  is  very 
seriously  in  contemplation  when  the 
purchase  is  made. 

4577.  If  the  transaction  were  put  to  us 
in  this  way,  that  a company  can  buy  all 
the  shares  in  another  company  by  finan- 
cing it  in  the  first  instance  by  means  of  a 
loan  and  then,  being  in  a position  to 
control  the  cash  of  the  acquired  company, 
•can  pay  the  cash  to  the  bank  in  discharge 
•of  the  overdraft,  and  the  bank  would  at 
least  know  where  the  money  came  from, 

what  would  you  say  about  that? Mr. 

Divine : I would  regard  that  as  quite 
wrong. 

Mr.  Sykes : I agree.  To  my  mind  if 
that  were  contemplated  at  the  time  of  the 
purchase  and  if  that  was  the  only  thing 
they  had  in  mind  that  would  be  a clear 
breach  of  the  section. 

4578.  Sir  George  Erskine : It  might  not 

only  be  cash;  it  might  be  done  by  selling 
the  assets  of  the  acquired  company,  and 
lending  the  proceeds. Yes. 

4579.  Mr.  Scott : What  is  the  object  at 
which  it  is  aimed?  It  is  difficult  to  know 
what  the  underlying  thought  behind  the 
:section  is. 

Chairman : The  general  idea  is  that  it  is 
aimed  at  prevention  of  evasion  of  the  rule 
that  you  cannot  reduce  your  capital. 

4580.  Mr.  Scott:  It  is  for  the  protection 
'of  creditors? 

Chairman'.  Yes. 

Sir  George  Erskine : And  minority 
shareholders,  too. 


4581.  Mr.  Bingen : Was  it  not  designed 
to  prevent  a company  buying  its  own 
shares  in  the  ordinary  way  for  its  directors  ? 
The  transaction  in  mind  may  have 
nothing  to  do  with  a take-over. 

Chairman:  It  was  to  ensure  that  you 
could  not  do  indirectly  something  which 
was  not  permitted  under  the  Act.  That 
is,  perhaps,  ex  abundanti  cautela  although 
it  is  always  better  to  be  on  the  safe  side. 

4582.  Mr.  Lawson:  Should  there  not 
be  a difference  between  cases  where  there 
is  a purchase  of  the  whole  of  the  shares 
and  cases  where  there  is  a minority  left? 
It  is  difficult  to  know  what  should  be  done 
in  the  type  of  case  quoted  in  the  Law 

Society’s  evidence. 1 think  there  is  an 

inherent  weakness  in  what  you  say.  You 
are  tending  to  overlook  the  creditors  of 
the  subsidiary.  You  have  said,  in  effect, 
does  it  matter  if  it  is  a wholly  owned 
subsidiary.  But  subsidiaries  can  and  do 
have  creditors  of  their  own. 

4583.  Mr.  Lawson : But  there  are  a good 
many  which  are  not  wholly  owned  sub- 
sidiaries. 

Sir  George  Erskine:  There  are  also 
preference  shareholders  to  be  considered. 

Mr.  Lawson:  They  are  minority  share- 
holders. There  might  be  a difference 
between  a case  where  you  buy  100  per 
cent,  of  the  share  capital  and  a case  where 
there  are  substantial  minorities  left,  which 
include  preference  shareholders  if  you 
like. 

4584.  Professor  Gower:  It  has  been 
suggested  that  where  there  is  a wholly 
owned  subsidiary  the  parent  company 
should  be  liable  for  its  debts.  If  we  were 
to  provide  for  that  there  could  be  no 

possible  objection,  could  there? No, 

none  at  all. 

4585.  Mr.  Richardson : Does  Mr.  Divine 
see  no  reason  for  the  retention  of  the 

section  in  its  present  form? Mr. 

Divine:  No.  I think  Mr.  Sykes  misrepre- 
sented my  views.  I agree  with  Mr.  Sykes 
about  the  desirability  of  its  retention. 

4586.  Chairman:  The  next  point  is  on 
section  195.  Your  memorandum  states: 
“ subsection  (1)  should  be  extended  so  as 
to  cover  shares  or  debentures  in  which  the 
director  has  a beneficial  interest,  even 
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though  the  shares  or  debentures  may 
themselves  be  held  in  the  names  of  the 
trustees  of  a settlement  or  of  nominees 
That  would  cast  the  net  very  wide  and 
include  all  kinds  of  interests  of  which  the 
director  himself  quite  conceivably  in  some 

cases  might  not  be  aware. Mr.  Sykes : 

Yes. 

4587.  My  only  comment  on  it  was  that 
perhaps  that  would  be  going  too  far.  It 
would  be  oppressive  to  the  conscientious 
director  but  less  oppressive  to  the  less 

conscientious  director. If  we  read  on 

the  next  sentence  says  “We  appreciate 
that  difficulties  may  arise  in  view  of  the 
possible  remoteness  of  the  beneficial 
interests  in  some  cases;  ”,  and  we  put 
forward  as  a suggestion  something  rather 
less  oppressive.  I think  we  felt  it  would 
be  quite  impossible  to  expect  directors  to 
disclose  contingent  reversionary  interests 
under  the  will  of  their  great  aunt. 

4588.  Yes,  that  would  be  a difficulty. 

What  about  options  to  take  shares? 

Of  course,  they  are  very  important  from 
the  point  of  view  of  disclosure  and  I 
imagine  they  are  quite  often  used.  I 
should  have  thought  the  existence  of  an 
option  to  purchase  or  to  sell  was  a 
material  thing  to  disclose. 

Mr.  Divine:  An  option  is  covered  by 
our  suggestion. 

Mr.  Sykes:  It  is;  I agree. 

4589.  You  take  what  is  the  general 
view,  that  there  is  no  reason  why  that 
register  should  not  be  open  during  the 
same  period  as  the  register  of  members. 
No. 

4590.  I do  not  think  there  is  anything 
else  we  need  trouble  about  on  section  195. 

Could  I just  add  this:  you  observe 

recommendation  (iv)  says  “ It  should  be 
for  consideration  whether  the  audited 
accounts  should  be  required  to  contain 
also,  in  effect,  a summary  of  the  changes 
in  the  register  during  the  period  covered 
by  the  accounts  ”.  I would  like  to  see  in 
the  accounts  a list  of  the  directors’  share- 
holdings as  at  the  date  of  the  last  accounts 
and  as  at  the  date  of  the  present  ones  so 
that  some  comparison  between  the  two 
could  be  made.  It  would  not  be  possible, 
of  course,  to  show  all  the  intervening 
changes. 

4591.  Then  we  come  to  voteless  shares. 
There  is  a remarkable  difference  of 


opinion  on  this  subject  but  you  take  what 
is  regarded  as  the  orthodox  view  that  the 
shareholder  gets  such  rights  of  voting  as 
the  constitution  of  the  company  gives  him. 

The  only  comment  I have  to  make  is 

that  if  it  had  been  a personal  memoran- 
dum I should  possibly  have  expressed  my 
view  in  more  forcible  language! 

4592.  Then  it  has  been  suggested  to  us 
that  the  holders  of  shares  carrying  no 
votes  should  nevertheless  be  entitled  to 
attend  meetings  although  they  could  not 

vote  and  probably  could  not  speak. 

I would  not  see  any  objection  to  that. 

Mr.  Divine : No. 

4593.  You  would  not  see  any  great 

objection? Mr.  Sykes:  No.  I can  see 

practical  difficulties  when  meetings  have 
polls  and  votes  on  a show  of  hands  and 
that  kind  of  thing.  But  after  all  these 
shareholders  do  get  the  accounts.  They 
can  think  about  them  and  can  write  to 
the  directors  if  they  want  to  and  say 
“What  about  these  accounts?  Why  is 
so-and-so  appearing?”  and  so  on. 

4594.  Then  there  was  a suggestion  that 
they  might  be  given  a limited  right  of 
voting  on  matters  of  particular  importance, 

for  instance  a winding-up? Apart 

from  any  other  consideration  it  would  be 
impossible  to  draft  anything  which  could 
possibly  make  sense  and  could  possibly 
be  construed. 

Mr.  Divine:  I agree. 

4595.  Then  you  do  not  think  very  much 

of  that  point. No. 

4596.  Under  protection  of  minorities  I 
have  got  your  suggestion  about  the 
executor  of  a deceased  shareholder  in  a 
private  company,  which  is  that  if  the 
directors  refuse  to  register  the  personal 
representative  he  can  demand,  notwith- 
standing anything  in  the  articles  of  asso- 
ciation of  the  company,  that  he  be  given 

reasons  for  that  refusal. Mr.  Sykes: 

Yes. 

4597.  Supposing  the  directors  gave 
reasons  and  the  reasons  were  wholly 
inadequate  or  irrelevant  what  could  the 

personal  representatives  do  then? 

Then,  I would  have  thought,  they 
probably  would  have  the  right  to  apply 
to  the  Court  anyway  to  rectify  the 
register.  They  should  have  a right  but  it 
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may  be  a question  of  drafting  whether  they 
should  be  given  an  express  right.  But  If 
the  reasons  are  inadequate  or  irrelevant 
they  should  have  the  right,  certainly,  to 
go  to  the  Court. 

Mr.  Divine:  They  would  have  the  right. 

4598.  It  would  be  an  invasion  upon  the 

rights  of  the  other  shareholders  simply  to 
say  that  the  personal  representative  of  a 
deceased  shareholder  should  be  entitled 
as  of  right  to  go  on  the  register. Yes. 

4599.  That  would  be  too  much,  would 

it? Mr.  Sykes:  I would  say  so  but 

they  need  some  protection  in  this  case,  we 
are  all  agreed.  We  have  seen  on  many 
occasions — and  this  applies  largely  to 
private  companies  where  possibly  the 
principal  shareholder  dies — the  others  rub 
their  hands  and  say  “ Good!  So-and-so 
is  out  of  the  way.  We  will  keep  his 
personal  representatives  off  the  register  ”. 
That  sort  of  thing  is  always  arising.  Very 
often,  of  course,  they  increase  their  own 
salaries  but  they  do  not  go  quite  to  the 
point  where  one  can  say  “ This  is 
oppressive  ”. 

4600.  Mr.  Bingen:  Would  you  say  that 

is  a section  210  case? Yes,  if  they 

pushed  their  salaries  up  just  enough  you 
could  catch  them. 

4601.  And  if  they  gave  inadequate 

reasons  for  not  allowing  personal  repre- 
sentatives to  go  on  the  register  that  might 
also  be  section  210  ? It  is  not  at  present. 

4602.  But  I am  asking  whether  it  would 
be  a good  idea  that  it  should  come  under 

that  section. It  would  certainly  make 

them  think  about  it. 

4603.  Chairman:  Then  we  come  to  dis- 
closure of  the  ownership  of  beneficial 
interest.  Everyone  seems  to  think  it 
would  be  a good  thing  if  it  could  be  done 
but  every  scheme  devised  involves  a great 
deal  of  work  and  difficulty.  But  the  sort 
of  half-way  house  suggestion  is  that 
recourse  might  be  had  to  an  extended 
form  of  the  provisions  relating  to  inspec- 
tion under  section  172.  Might  it  be  made 
possible  for  the  directors,  if  they  had 
reason  to  believe  someone  was  acquiring 
shares  through  a nominee,  to  apply  for 

an  inspection? 1 am  sorry  if  I have 

overlooked  something  but  is  there  not 
some  power  already  in  their  hands  under 


section  172  to  do  so?  Where  it  appears 
to  the  Board  of  Trade  that  there  is  good 
reason  so  to  do  they  may  appoint  one  or 
more  inspectors  to  report  on  the  member- 
ship of  the  company.  Mr.  Lindon  made 
a report  upon  the  Savoy  Hotel  under  that 
section. 

4604.  But  the  proposal  is  that  the  Board 
of  Trade  might  be  required  to  act  at  the 
instance  of  the  board  of  directors  so  that 
it  can  be  done  more  expeditiously  than 

under  the  present  procedure. But  it 

would  be  done  by  the  Board  of  Trade? 

4605.  It  would  be  done  by  the  Board  of 

Trade. Yes.  It  might  be  done  by 

working  into  section  172  some  of  the 
provisions  of  164  and  165  and  it  may  even 
be  made  easier  by  appointing  inspectors 
to  investigate  the  affairs.  I personally 
would  agree  that  it  should  be  made  easier 
to  have  an  investigation  of  the  beneficial 
ownership. 

Mr.  Divine:  Yes,  I would  agree  with 
that. 

4606.  Beyond  that  there  has  been  a 

suggestion  made  that  where  someone 
acquires  the  beneficial  interest  in  a certain 
percentage  of  the  capital  of  a company  he 
should  be  obliged  to  disclose  his  position 
to  the  directors.  Does  that  type  of  pro- 
vision appeal  to  you? It  is  such  a 

practical  matter  that  I do  not  know 
whether  I have  a particular  view  about  it. 

4607.  You  have  to  remember  this 
legislation  will  extend  to  all  companies 
great  and  small,  and  some  of  the  big  ones 
have  thousands  and  thousands  of  share- 
holders. Then  it  becomes  a practical 

difficulty.  That  is  what  everyone  felt. 

I should  have  thought  there  were  import- 
ant practical  difficulties  in  the  way. 

4608.  Do  you  think,  as  a matter  of 
general  principle,  it  would  be  right  if  it 

could  be  managed? No,  I do  not  think 

it  would,  my  Lord.  I see  no  particular 
reason  why  a director  should  be  able  to 
find  that  kind  of  thing  out  except  in  the 
general  case  of  an  inspection  by  the  Board 
of  Trade. 

Chairman:  I am  much  obliged.  Then, 
I think  Mr.  Mackinnon  is  interested  in  the 
subject  of  pre-acquisition  profits  and  he 
would  like  to  put  a question  or  two  to  you 
about  it. 
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4609.  Mr.  Mackinnon:  I think  it  all 
starts  from  Sir  Milner  Holland’s  observa- 
tions at  the  beginning  of  your  memoran- 
dum, observations  from  the  sub-committee 
addressed  to  the  Council  of  the  Bar,  when 
he  says  “We  have  not  dealt  with  the 
vexed  questions  of  share  premium  accounts 
and  distribution  of  pre-acquisition  profits, 
which  obviously  require  clarification”. 
The  first  question  I want  to  ask  you  is 
this:  we  understand  that  there  are  con- 
flicting opinions  as  to  the  effect  of  section 
56  dealing  with  the  share  premium 
account,  particularly  in  the  case  of  shares 
issued  for  a consideration  other  than  cash 
and  I was  wondering  whether  you  had 
any  comments  to  make  upon  it.  Is  that 

the  case? There  is  a very  bitter 

difference  of  opinion  between  the  two 
schools  of  thought.  The  questions  of 
share  premium  account  and  pre-acquisi- 
tion profits  are  rather  linked.  If  you  start 
with  the  share  premium  account,  one  view 
is  that  if  you  acquire  property  of  any  sort 
for  fully  paid  shares  you  must  estimate  as 
best  you  can  the  true  value  of  the  property 
you  have  acquired  and  must  then  bring  it 
into  your  books  at  that  figure,  and  that 
the  difference  between  that  figure  and  the 
nominal  amount  of  the  share  capital  you 
have  issued  must  be  treated  as  share 
premium.  The  other  view,  which  I take, 
is  that  if  you  acquire  property  for  fully 
paid  shares  you  can  bring  that  property 
into  your  books  at  any  book  figure  which 
would  be  a proper  book  figure  to  take, 
irrespective  of  the  section,  and  that  if  as 
a result  of  bringing  it  in  at  that  figure 
there  is  thrown  up  a reserve  on  the  left- 
hand  side  of  your  balance  sheet  because 
your  book  figure  is  greater  than  the 
nominal  amount  of  the  shares  you  have 
issued,  that  is  your  share  premium  account. 
I regard  the  section  as  entirely  parallel 
with  the  provisions  of  section  58  dealing 
with  the  capital  redemption  reserve  fund 
on  a redemption  of  preference  shares. 
That  section  says  you  shall  transfer  to  a 
capital  redemption  reserve  fund  a sum 
equal  to  the  nominal  amount  of  the  shares 
redeemed.  It  was  sometimes  thought, 
early  in  the  history  of  that  section,  that 
you  had  to  make  double  the  requisite 
amount  of  profits  in  order  to  be  able  to 
redeem  your  preference  shares.  It  was 
something  which  arose  purely  as  a matter 
of  accountancy.  If  you  have  taken  £1,000 
of  your  cash  and  used  it  to  redeem  £1,000 


nominal  preference  shares  then  you  have 
taken  £1,000  off  each  side  of  your  balance 
sheet  but  you  have  still  got  the  profits  you 
apply  which  are  still  standing  to  the  credit 
of  your  profit  and  loss  account.  All  the 
section  is  saying  is  that  you  must  put  a 
label  upon  it.  In  precisely  the  same  way 
section  56  says  that  if  you  have  brought 
a new  asset  into  your  balance  sheet  and 
have  issued  shares  in  order  to  do  so  then, 
if  a reserve  item  appears  on  the  left-hand 
side  of  the  balance  sheet,  as  a result  of 
that  you  must,  purely  as  a matter  of 
accountancy,  give  it  the  label  of  share 
premium  account.  If  you  have  acquired 
property  for  fully  paid  shares  the  cost  to 
you  of  that  property  is  what  has  to  appear 
on  the  left-hand  side  of  your  balance 
sheet.  That  is  the  nominal  amount, 
prima  facie , of  the  shares  you  have  issued. 

4610.  It  comes  to  this:  one  view  says 
it  is  obligatory  to  value  assets  acquired  at 
their  true  value  and  place  any  surplus  in 
the  share  premium  account  and  leaves  no 
discretion  to  the  directors,  whilst  the  view 
you  canvass  is  that  complete  discretion 
should  be  given  to  the  directors.  You 
said  they  could  take  any  book  figures 

which  they  thought  proper. No,  any 

book  figure  which  would  be  a proper  one 
to  take. 

4611.  I am  not  quite  sure  what  you 

mean  by  that  phrase.  Is  it  the  figure  in 
the  books  of  the  company  which  you  are 
acquiring  as  a subsidiary  ? Not  neces- 

sarily. If  you  are  acquiring  a business  as 
opposed  to  shares  it  may  well  be  you  have 
got  to  take  the  estimated  value  of  the 
assets  because  you  have  got  to  put  the 
freeholds,  stock-in-trade,  cash,  etc.,  down 
on  your  balance  sheets  and  almost  inevi- 
tably you  will  get  a share  premium  account 
in  that  case.  But  if  you  are  buying  all 
the  shares  in  another  company  you  need 
not  put  any  particular  value  on  those. 
You  can  put  upon  them  the  book  value, 
the  nominal  value  of  the  shares  issued.  I 
draw  a distinction  between  buying  shares 
and  buying  a business. 

4612.  Obviously  the  matter  needs  clari- 
fication. In  which  sense  would  you 
recommend  that  the  section  be  clarified? 

Undoubtedly  it  should  be  clarified 

according  to  the  view  I take  of  the  law  as 
it  is  at  present  because  the  present  situa- 
tion on  the  other  view  leads  to  the  most 
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absurd  difficulties.  If  you  take  the  case 
of  the  reconstruction  of  a company  the 
shareholders  in  a holding  company  get 
exactly  the  same  interest  as  they  had  in 
the  old  company  except  that  it  is  a holding 
company  and  holds  all  the  shares  of  the 
old  company.  If  you  turn  the  case  round 
the  company  you  hold  shares  in  becomes 
the  subsidiary  of  the  holding  company  in 
which  you  now  hold  shares  and  the  assets 
and  liabilities  underlying  it  are  entirely 
the  same.  Your  interest  and  the  other 
shareholders’  interests  are  entirely  the 
same  yet,  according  to  one  doctrine,  the 
capital  and  revenue  reserves  of  the  business 
which  are  in  the  balance  sheet  of  what  is 
now  the  subsidiary  must,  although  they 
may  be  paid  out  in  dividends  to  the 
holding  company,  be  treated  by  the 
holding  company  as  capital  not  capable 
of  distribution. 

4613.  Could  we  leave  the  acquisition 

of  a subsidiary  on  one  side  where  I think, 
from  your  explanation,  there  is  a difference 
in  principle,  because,  as  I understand  it, 
if  you  buy  assets  out-and-out  the  directors 
would  have  to  value  the  assets  and  almost 
inevitably  would  have  to  set  up  a share 
premium  account  in  that  case. Y es. 

4614.  Can  we  leave  that  out  because 

there  is  no  divergence  of  opinion,  for 
instance,  between  you  and  Mr.  Sykes  on 
that  point? No. 

4615.  Therefore  we  can  leave  the  ques- 

tion of  clarifying  the  difficult  case  of  the 
acquisition  of  a subsidiary. Yes. 

4616.  What  I was  wondering  about  was 
this : what  would  you  say  to  the  suggestion 
that  you  should  have  the  same  rule 
applicable  to  all  cases  and  that  when  you 
wished  to  use  pre-acquisition  profits  you 
could  declare  the  dividend  to  the  new 
holding  company  which  has  acquired 
them  and  allow  the  distribution  of  those 
dividends,  in  effect,  by  allowing  the  share 
premium  account  to  be  written  off  at  the 
will  of  the  company  rather  than  having 

to  go  to  the  Court. That  seems  to  me 

to  be  creating  a remedy  for  a disease 
which  you  have  deliberately  created  your- 
self. Why  impose  in  the  first  instance  the 
obligation  to  have  a share  premium 
account  and  freeze  the  pre-acquisition 
profits  in  order  then  to  create  a remedy? 

4617.  It  may  be  rather  a difficult  thing 
to  draw  a section  which  is  going  to 


distinguish  between  the  two  cases  and  it 
may  be  better  to  have  the  section  set  up 
on  the  footing  of  valuing  the  acquired 
assets  in  all  cases,  setting  up  the  share 
premium  account  and,  in  order  to  get 
over  the  difficulty  in  the  case  of  the 
merger,  allowing  the  unfreezing  of  the 

share  premium  account  in  this  way? 

I cannot  see  any  justification  for  doing  so. 

4618.  Could  you  clarify  it  in  the  sense 

that  in  normal  cases  there  is  a proper 
valuation  to  be  made  by  the  directors  of 
the  assets  coming  in  and  in  the  second 
case,  that  of  the  acquisition  of  a sub- 
sidary  company,  they  should  be  left  with 
a free  hand? Yes. 

4619.  Turning  to  pre-acquisition  pro- 
fits a suggestion  has  been  made  that  it 
would  be  a good  idea  if  one  could  ante- 
date the  acquisition  of  the  subsidiary 
company  so  as  to  open  up  its  pre-acquisi- 
tion profits  on  a wider  scale.  What  would 
you  think  about  that  ? What  is  your  view 

on  pre-acquisition  profits,  anyhow? 

In  my  view  the  law  at  present  does  not 
prevent  the  distribution  of  pre-acquisition 
profits.  If  I am  right  that  is  an  end  of  the 
matter.  It  is  simply  a matter  for  clarifica- 
tion. If  I am  wrong  I would  strongly 
advocate  the  law  being  altered  so  that 
there  is  no  freezing  of  pre-acquisition 
profits.  The  whole  notion,  it  seems  to 
me,  is  based  on  a fallacious  analogy  with 
the  purchase  of  an  undertaking.  If  a 
company  purchases  an  undertaking  it 
buys  all  the  assets  of  that  undertaking  and 
it  is  quite  irrelevant  to  the  company  how 
much  of  those  assets  represent  profits 
earned  by  the  previous  owner  of  the 
business.  It  is  entirely  irrelevant.  You 
cannot  say  “ Part  of  this  represents 
profits  of  the  business  ” and  that  therefore 
it  is  reasonable  for  the  company  to  say 
“ We  have  distributed  some  of  those 
profits  in  the  form  of  dividends  **.  That 
is  an  absurd  notion  but  by  a false  analogy 
it  is  thought  that  if  a company  buys  a 
subsidiary  it  ought  not  to  treat  the  profits, 
money  in  that  subsidiary  which  is  capable 
of  distribution,  as  something  it  can  treat 
as  revenue  if  and  when  it  is  received. 

4620.  So  your  recommendation  would 
be  to  leave  section  56  as  it  stands  except 
for  the  merger  case  where  one  company 
acquires  another.  You  say  an  exception 
should  be  made  in  that  case,  in  order  to 
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avoid  having  to  set  up  a share  premium 
account,  and  that  you  should  tie  it  up 
with  the  pre-acquisition  profits  position 

and  leave  them  unfrozen. 1 would  not 

make  any  exceptions.  I would  clarify  the 
share  premium  account  section  so  as  to 
make  it  clear  that  what  the  section  is 
doing  is  a similar  thing  to  section  58: 
putting  a particular  label,  with  certain 
results,  on  something  that  arises  as  a 
matter  of  accountancy. 

4621.  So  perhaps  all  we  are  discussing 

is  the  vehicle  which  would  give  expression 
to  it? Yes. 

4622.  How,  if  it  is  done,  would  you 

like  to  see  it  put  into  force? 1 was 

trying  to  think  how  you  could  deal  with 
it  simply.  One  could  add  a subsection  to 
section  56  saving  that  a company  which 
issues  shares,  credited  as  paid-up,  wholly 
or  in  part  for  a consideration  other  than 
cash  shall  not  be  deemed  to  have  issued  at 
a premium  bv  reason  of  the  fact  that  the 
value  of  such  a consideration  may  be 
greater  than  the  amount  so  credited  as 
paid  up  on  such  shares.  That  would  do 
it  from  my  point  of  view. 

4623.  But  then  you  say  you  are  not 
obliged  to  set  up  a share  premium  account. 

No,  not  by  reason  of  the  fact  that  the 

value  is  greater  but  if  the  book  figure 
throws  up  a greater  value  there  is  a share 
premium  account  under  the  section. 

4624.  And  that  is  where  we  have  to  get 
an  answer  to  the  question,  what  is  the 
book  figure  ? In  the  case  of  an  incorpora- 
ted company  are  you  accepting  that  that 
is  the  position  or  is  that  a matter  for 

distinction? No,  the  directors  have 

got  to  put  a proper  figure  upon  it. 

4625.  But  in  deciding  the  book  figure 

is  there  not  a distinction? There  is  a 

very  great  distinction,  I agree. 

4626.  That  is  what  I am  getting  at.  I 
am  not  arguing  one  way  or  the  other  but 
merely  seeking  to  find  out  what  you  are 

getting  at. If  you  say  you  have  got  to 

put  a figure  down  I see  great  difficulty  in 
placing  that  responsibility  upon  the  direc- 
tors but  with  the  capital  redemption 
reserve  fund  it  is  a thing  which  arises  as  a 
matter  of  arithmetic.  With  your  share 
premium  account,  however,  you  are  saying 
that  you  must  when  you  acquire  new 
assets  value  them  in  a particular  way. 


4627.  Can  I put  one  last  question _to 
you?  You  accept  in  the  case  ot  50(J,uuu 
£1  shares  issued  for  £750,000  (each  share 
being  worth  30s.)  that  you  should  put 
£250,000  to  the  share  premium  account. 

I think  the  question  many  of  us  wouldask 
ourselves  is  why,  if  you  issued  500,000  £1 
shares  to  get  £750,000  worth  of  assets 
which  you  could  go  round  the  comer  and 
sell  the  next  day,  you  should  not  also  have 
a share  premium  account  of  £250,000. 
That  is  one  view  of  this  matter.  You 
seem  to  think  there  is  a distinction  between 
those  two  cases  which  should  be  rectified 
and  I do  not  quite  follow  why  there  should 
be  that  distinction. You  have  men- 

tioned £750,000  worth  of  assets.  That 
sum  of  £750,000  is  only  an  estimate  or 
guess.  If  it  is  not  cash  it  is  anyone’s  guess 
as  to  what  the  real  value  is.  You  cannot 
say  “ We  will  say  it  is  so  much  ” because 
you  are  begging  the  question.  The  cost 
is  the  nominal  value  plus  the  share 
premium  account  if  you  are  bound  to 
have  one.  So  you  are  going  round  in  a 
circle. 

4628.  But  very  often  one  has  to  make 
estimates:  a company's  £1  shares  may  be 
standing  on  the  market  at  50 s.  If  it  issues 
those  shares  for  the  acquisition  of  the 
assets  you  are  not  saying  the  cost  to  the 
company  is  simply  £1,  are  you?-  As  a 
matter  of  law,  yes.  The  cost  to  the 
company  is  prima  facie  the  nominal  value 
of  the  shares  and  that  is  what  is  shown  in 
the  accounts.  That  is  the  addition  to  the 
liabilities. 

4629.  With  respect,  the  addition  to  the 
liabilities  is  the  true  value  of  the  shares, 
i e the  nominal  value  plus  the  share 

premium  account. If  you  have  a share 

premium  account. 

4630.  As  the  law  stands  at  the  moment 
you  have  to  have  one.  There  is  a decision ; 

do  you  think  it  is  wrong? You  are 

referring  to  Ropner  Holdings  ? 

4631.  Yes. There  the  company  had 

elected  to  bring  in  the  book  value  of 
the  shares  of  the  two  companies  it  had 
acquired.  That  was  the  basis  upon  which 
they  made  their  valuation — the  book 
value  of  the  assets  of  the  two  companies 
— to  find  out  what  was  a fair  figure; 
and  it  followed,  as  the  night  follows  the 
day,  that  a share  premium  account  arose. 
An  action  was  brought  to  try  to  establish 
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that  a company  did  not  need  to  have  a 
share  premium  account,  but  they  need  not 
have  brought  in  the  shares  at  that  figure, 
according  to  my  view. 

4632.  Professor  Gower : The  only  real 
practical  importance  of  this  is  where  you 
have  a merger  of  some  sort,  as  a result  of 
■which  free  reserves  become  frozen,  if  the 
law  is  not  as  you  think  it  should  be.  This 
follows  from  the  fact  that  under  our  law 
the  only  way  you  can  have  a merger  is  by 
one  company  buying  up  another  or  the 
shares  of  another  company.  The  Ameri- 
cans have  a system  whereby  two  companies 
can  marry  and  the  result  of  that  marriage 
is  that  neither  swallows  up  the  other. 
Under  that  sort  of  system  this  would  not 
arise;  the  free  reserves  would  still  remain 
free  reserves.  Would  this  not  be  a 

logical  way  of  tackling  this  problem? 

I would  not  like  to  say.  I am  not  familiar 
with  American  law  and  I do  not  know 
how  it  works. 

4633.  But  we  are  getting  this  problem 

because  of  the  nonsensical  results  of  the 
Salomon  v.  Salomon  principle  to  which 
Mr.  Sykes  made  reference  whereby  we 
insist  upon  preserving  the  distinct  entity 
of  the  two  companies  and  say  “ If  you 
want  a merger  this  can  only  be  done  by 
one  company  buying  another  or  the  shares 
of  another,  so  creating  a new  corporate 
entity  which  will  acquire  the  revenue  of 
both  The  Americans,  however,  have 
this  system  whereby  two  companies  merge 
without  forming  any  new  company,  with- 
out either  of  the  two  old  companies  dis- 
appearing. This  seems  to  me  to  avoid 
this  absurdity  of  what  was  formerly  free 
reserves  becoming  frozen  because  of  the 
merger.  This  “ freezing  ” seems  to  me  to 
be  rather  stupid. Yes. 

4634.  Mr.  Mackinnon : Does  Mr.  Sykes 
share  your  view  upon  how  the  shares 

should  be  dealt  with? Mr.  Sykes:  For 

the  record  I should  say  I disagree  with 
almost  everything  Mr.  Divine  has  said, 
especially  when  he  said  there  has  been 
bitter  disagreement.  On  the  contrary,  it 
has  been  quite  friendly ! 

Mr.  Divine:  Yes. 

Mr.  Sykes:  My  own  personal  view  is 
that  section  56  should  be  kept  and  should 
be  clarified,  though  with  great  respect  to 
Mr.  Divine  I do  not  think  it  needs  any 
clarification.  Quite  obviously,  he  takes 
quite  a different  view  which  I respect,  but 


to  my  mind  the  share  premium  account 
should  be  kept.  I see  no  real  difficulty 
in  the  directors  bona  fide  putting  what 
they  consider  is  a reasonable  valuation 
upon  an  acquisition  by  saying  “ What  is 
the  value  to  the  company  of  what  we  have 
acquired?”  and  the  difference  between  the 
nominal  amount  of  the  share  capital 
issued  and  that  figure  should  be  the  share 
premium.  The  company  has  expended 
its  share  capital  in  that  way  and  there  is 
no  reason  why  it  should  be  allowed  to 
distribute  it  by  way  of  dividend.  I 
realise  to  the  full  the  criticisms  which 
have  been  made  about  these  mergers;  I 
quite  agree  that  they  have  produced  rather 
absurd  results.  I am  very  much  attracted 
by  what  Professor  Gower  has  had  to  say. 
The  only  thing  is  that  I have  no  idea  what 
form  this  marriage  takes,  but  I do  recog- 
nise what  I think  is  an  absurdity  when 
you  get,  say,  one  insurance  company 
taking  over  another  or  a holding  company 
being  formed  to  acquire  shares  in  two 
insurance  companies  with  the  result  that 
the  whole  of  the  pre-acquisition  profits  are 
frozen.  I should  have  thought  there  was 
a good  deal  to  be  said  for  what  you,  Mr. 
Mackinnon,  have  suggested,  that  there 
should  be  some  latitude  as  regards  part 
of  the  share  premium  account,  such  part 
of  it  as  represents  pre-acquisition  profits 
— because  the  two  problems  are  really 
the  same — being  distributed  without  refer- 
ence to  the  Court.  But  it  seems  to  me 
that  as  the  law  stands  at  the  moment — 
and  broadly  speaking  it  is  correct — that 
what  you  have  acquired  with  your  share 
capital  represents  capital  in  your  hands 
and  you  cannot  distribute  it  by  and  large. 
I am  quite  prepared  to  concede  there 
should  be  an  exception,  however,  in  these 
pre-acquisition  profits  cases. 

4635.  Sir  George  Erskine:  Mr.  Divine 
said  the  assets  acquired  should  be  brought 
in  at  a figure  the  directors  thought  proper 
and  instanced  the  purchase  of  shares  in 
exchange  for  shares  where  the  shares 
acquired  were  valued  by  the  acquiring 
company  at  the  nominal  value  of  the 
shares  issued,  and  he  thought  that  that 
should  remain  so.  What  would  he  think 
would  be  the  position  if  the  purchasing 
company  had,  in  addition  to  offering  its 
£1  shares,  made  an  alternative  cash  offer 
for  the  other  shares  at,  say,  £5  a share 
which  meant  that  the  consideration  was 
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worth  £5.  If  a very  small  number  of  share- 
holders accepted  that  offer  it  would  appear 
to  mean  that  the  share  purchase  for  cash 
would  come  in  at  £5.  Would  the  others 

come  in  at  £1? Mr.  Divine : I will  be 

corrected  if  I am  wrong  but  as  a matter 
of  accountancy  the  whole  block  of  shares 
would  be  entered  in  the  books  at  cost.  I 
do  not  think  you  put  a separate  book  value 
on  each  share. 

4636.  But  in  your  calculations  you 

would  have  calculated  the  matter  differ- 
ently.  As  far  as  the  company  is  con- 

cerned in  a sense  it  has  got  the  shares 
which  it  acquired  for  shares  cheaper  than 
the  ones  it  acquired  for  cash;  because 
its  own  shares  have  a value  above  par 
in  the  market  it  is  able  to  buy,  at  a cost 
to  it  of  par,  something  which,  in  fact,  is 
worth  more. 

4637.  You  do  not  think  there  is  any- 
thing illogical  about  it? It  seems  to 

me  to  be  a very  desirable  state  of  affairs. 
It  makes  for  very  much  more  flexibility. 
I have  neser  been  able  to  understand  why 
if  I have  acquired  49  per  cent,  of  the 
shares  of  a company  I can  freely  deal  with 
any  dividends  I receive,  whereas  if  I 
acquire  51  per  cent,  immediately  I must 
freeze  in  my  own  hands  the  dividends  I 
receive.  It  seems  to  me  to  be  entirely 
illogical.  I do  not  consider  any  harm  is 
done,  if  I am  wrong  on  the  law,  by 
clarifying  it  now  in  my  way  because  it  does 
not  mean  there  is  going  to  be  any  dissipa- 
tion of  money  which  should  be  treated  as 
capital.  The  general  law  will  take  care 
of  it.  If  I acquire  all  the  shares  in  another 
company — and  according  to  my  doctrine 
it  is  at  cost — the  nominal  amount  of  the 
shares  I have  issued  is  the  cost  to  me.  If 
I get  large  dividends  paid  to  me  out  of 
the  profits  earned  before  I acquired  the 
shares  that,  of  course,  depletes  the  actual 
value  of  the  shares  in  the  company.  The 
money  has  gone  out  from  that  company 
in  the  form  of  dividends  and  has  come  to 
me.  If  my  book  figure  is  quite  low  then 
it  probably  does  not  matter.  The  shares 
will  still  be  worth  more  than  the  book 
value.  Therefore,  my  share  capital — 
which  is  what  concerns  the  creditors — is 
still  more  than  covered  by  the  assets.  If, 
on  the  other  hand,  the  dividend  I receive 
is  so  enormous  in  comparison  with  the 
assets  of  the  new  subsidiary  as  a whole 
that  the  result  is  to  deplete  the  true  value 


of  my  subsidiary  to  an  extent  below  the 
cost  in  my  books  then,  as  a matter  of 
ordinary  commercial  prudence  and,  if  the 
amount  involved  is  at  all  substantial  as  a 
matter  of  law,  it  is  the  duty  of  the  directors 
to  take  the  whole  or  part  of  that  dividend 
and  either  apply  it  to  writing  down  the 
book  value  of  the  shares  in  the  subsidiary 
or  apply  it  to  a provision  for  depreciation. 
That,  I think,  is  the  law.  It  is  a wrongful 
distribution  of  capital  if  you  buy — paying 
for  it  out  of  capital — an  asset  which  is 
going  to  produce  a large  income  over  two 
years  and  then  become  worthless.  I think 
one  of  the  Lord  Justices  in  one  of  the 
leading  cases  said  that.  Obviously  you 
cannot  spend  the  company’s  moneys 
buying  up  for  three  years,  say,  an  extremely 
valuable  patent  and  distributing  the 
revenue  from  that  patent  during  those 
years.  That  would  be  ultra  vires.  The 
purchase  of  a subsidiary  with  large  un- 
distributed profits  is  a very  similar  case 
but  if  you  take  out  those  profits  and 
deplete  the  value  so  that  it  is  less  than 
your  book  figure  then  you  have  got  to 
put  it  right  in  your  accounts  in  that  way 
and,  prima  facie , you  have  to  freeze  the 
dividends  received.  I would  not  go 
further  than  that.  It  seems  to  me  highly 
undesirable  that  people  should  be  so 
fettered  and  you  can  leave  it  to  the  general 
law  to  see  that,  in  fact,  capital  is  not 
frittered  away  in  the  form  of  dividends. 

4638.  Mr.  Lawson : Regarding  Mr. 
Mackinnon’s  point  concerning  the  use  of 
the  share  premium  account  to  deal  with 
the  pre-acquisition  profits  position,  do  you 
not  think  there  should  be  some  limit  on 
that?  You  can  have  this  case,  for 
instance:  you  buy  the  entire  share  capital 
of  a subsidiary  company  which  has 
£10,000  of  capital  and  £90,000  of  un- 
distributed profits  and  then  use  your  share 
premium  account  to  write  down  your 
investment  to  £10,000.  Therefore,  you 
have  brought  £90,000  in  as  dividends. 
You  then  have  a profit  and  have,  in  fact, 
distributed  capital  to  your  shareholders. 

Yes.  That  is  doing  indirectly  what  I 

would  prefer  to  see  allowed  to  be  done 
directly. 

4639.  Have  you  any  views  as  to  whether 
a share  premium  account  might  be  used 
to  write  off  a debit  balance  in  a profit  and 
loss  account,  where  there  are  no  other 
reserves  available  to  do  that,  without 
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going  to  the  Court? No.  If  you 

accept  the  principle  of  the  share  premium 
account  it  seems  to  me  that  is  contrary  to 
the  basic  principle. 

4640.  You  think  one  should  go  to  the 
Court? Yes. 

Chairman : I think  we  have  exhausted 
most  of  the  major  questions.  We  have 


noted  the  many  other  suggestions  you 
have  made.  They  are  mostly  those  which 
you  call  suggestions  of  a minor  character 
directed  towards  points  of  detail.  I do 
not  think  we  need  take  up  time  discussing 
those.  All  I have  to  do  now  on  behalf  of 
the  Committee  is  to  thank  both  of  you 
very  much  for  coming  here  and  being  so 
helpful. 


( The  witnesses  withdrew ) 
(Adjourned  until  2 p.m.) 


Mr.  H.  Douglass,  Mr.  G.  Woodcock,  Mr.  L.  Murray  and  Mr.  N.  Ferguson 
called  and  examined 


4641.  Chairman  : Good  afternoon, 

gentlemen.  We  are  very  much  obliged 
to  you  for  coming  along  to  help  us.  Now, 
for  the  purposes  of  our  record,  Mr. 
Douglass,  you  are  a Member  of  the 
General  Council  of  the  T.U.C.,  I think? 
Mr.  Douglass:  Yes,  Sir. 

4642.  Mr.  Woodcock,  you  are  the 

General  Secretary? Mr.  Woodcock : 

Yes. 

4643.  Mr.  Murray  is  the  Secretary  of 
the  Research  & Economic  Department 
and  Mr.  Ferguson  is  in  the  Research  & 

Economic  Department? Mr.  Murray: 

Yes. 

4644.  I understand  that  Mr.  Cousins 
would  have  been  here  but  he  is  unfortu- 
nately indisposed.  I hope  it  is  nothing 

serious. Mr.  Woodcock:  He  is  a 

victim  of  the  ’flu. 

4645.  Well,  Gentlemen,  I take  it  that 
you  are  here  to  protect  the  interests  of  the 
members  of  your  constituent  Unions  in 
relation  to  any  amendments  in  the  Com- 
pany Law  which  may  emerge  from  the 
present  inquiry:  does  that  more  or  less 

accurately  state  your  position? Well, 

subject  to  some  qualification  and  some 
•expansion.  We  have  never  at  the  T.U.C. 
taken  the  view  that  we  are  so  narrow  in 
our  outlook  that  we  are  concerned  only 
with  people  who  are  members  of  Trade 
Unions.  We  think  of  ourselves  as  repre- 
sentative of  work-people  as  a whole, 
whether  in  Unions  or  not.  Then  the 
T.U.C.  particularly — since  we  are  con- 
cerned with  matters  which  affect  all 


work-people  irrespective  of  the  particular 
industry  or  craft  or  grade  to  which 
they  belong — is  always  very  conscious 
that  those  people  have  dependents — 
wives  and  children,  so  that  I would  not 
like  you  to  think  that  we  are  here  simply 
to  represent  the  interests  of  our  members. 

4646.  I put  it  too  narrowly,  then? 

We  do  not  think  that  the  interests  of  work- 
people are  limited  to  what  they  get  in 
their  wage  packets  each  week  or  to  the 
conditions  in  which  they  work.  We  are  a 
very  substantial  proportion  of  the  total 
population  of  the  country,  and  we  boast 
that  we  can  and  do,  with  some  limitations, 
represent  what  we  consider  to  be  the 
public  interest. 

4647.  Yes.  And  I suppose  it  might  be 
right  to  say — this  is  another  generalisa- 
tion, which  of  course  may  be  dangerous — 
that,  apart  from  the  nationalised  concerns 
and  the  Government,  it  is  probable  that 
limited  liability  companies  constitute  the 
bulk  of  the  employers  in  this  country 

today? In  terms  of  the  people  they 

employ,  yes. 

4648.  So  that  any  questions  affecting 
the  employment  of  persons  by  limited 
companies  might  be  of  special  interest  to 

you? Yes — and  those  employed  by 

people  other  than  limited  companies. 

4649.  Yes,  but  limited  companies  are 

under  certain  statutory  obligations  as  to 
disclosure  and  so  forth,  and  it  would  be 
your  concern,  I take  it,  to  see  that  these 
provisions  as  to  disclosure  were  available 
to  your  constitutents  ? Yes. 
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4650.  And  you  express  the  view,  in 
your  memorandum,  that  companies  should 
be  compelled  by  law  to  disclose  in  their 
accounts  a much  wider  range  of  informa- 
tion than  is  at  present  required;  and  you 
take  that  view,  I understand,  because  it  is 
your  opinion  that  the  further  disclosure 
which  you  think  should  be  made  is  called 
for  not  only  in  the  interests  of  actual  or 
prospective  shareholders  and  creditors, 
but  also  in  the  interests  of  the  people 
employed  by  any  given  company?—— 
Yes,  and  we  would  go  further:  in  the 
interests  of  the  public  at  large. 

4651.  Yes,  no  doubt.  At  present  the 
employees  of  any  given  company  have 
available  concerning  it  the  information 
which  is  obtainable  by  any  member  of  the 
public  by  inspecting  the  files  at  Bush 
House,  and  they  also  have  such  further 
information  as  the  company,  through  its 
management,  may  think  fit  to  disclose; 
and  in  your  view  the  first  of  these  sources, 
that  is  the  published  information,  leaves 

room  for  improvement? Certainly  the 

information  which  companies  are  required 
to  file  at  Bush  House  should  be  more 
extensive. 

4652.  Then  as  to  the  other  source  of 
information— that  is  from  the  manage- 
ment—you  say  that  many  managements 
co-operate  by  providing  reasonably  full 
information.  Would  you  be  prepared  to 
go  so  far  as  to  say  that  most  managements 
do,  or  would  you  only  say  that  many  do  ? 

No,  it  is  still  much  the  exception 

rather  than  the  rule  that  managements  go 
beyond  their  statutory  obligations.  There 
are,  of  course,  some  firms,  which  we  con- 
sider are  progressive  in  this  field,  which 
do  make  serious  and  sustained  efforts  to 
provide  the  information  which  they  have 
to  the  public,  and  perhaps  more  particu- 
larly to  their  employees.  However,  even 
in  this  field,  we  have  to  distinguish  between 
those  who  are  really  trying  to  give  infor- 
mation to  their  work-people  or  to  the 
public  and  those  who  are  sometimes  just 
putting  up  a bluff,  in  that  although  they 
publish  information  which,  on  the  face  of 
it,  seems  additional,  it  is  much  less  really. 
The  companies  which  give  information 
additional  to  what  they  are  required  to 
supply  by  the  Companies  Acts  are  in  the 
minority;  the  majority  of  them  are  still 
very  reluctant  to  give  any  information 


except  that  which  they  are  compelled  to 
give. 

4653.  I appreciate  your  line  of  approach 
that,  inasmuch  as  the  employee  has  access 
to  the  published  documents,  it  is  in  his 
interest  that  the  publication  should  be  as 
complete  as  possible;  I can  understand 
that.  I think  that  in  your  memorandum 
you  call  the  employees’  advantage  in  that 
respect  “ a useful  by-product  ” of  the 

statutory  obligation  to  publish? Well, 

it  could  be  considered  so  at  the  moment, 
in  that  we  have  to  take  it  now  as  a useful 
by-product.  Our  view  is  that  the  Acts 
at  the  present  time  are  designed  to  compel 
companies  to  publish  information  purely 
in  the  interests  of  their  shareholders.  So 
far  as  we  can  see,  there  has  been  no 
intention,  in  framing  these  Acts  in  the 
past,  to  compel  employers  or  manufac- 
turers (call  them  what  you  will)  to  provide 
the  information  which  is  necessary  _ to 
enable  the  work-people  to  form  a view 
or  reach  a decision  about  the  particular 
firm  or  about  the  industry  as  a whole.  _ It 
just  happens  to  be  a by-product;  we  think 
it  ought  not  to  be  a by-product. 

4654.  That  is  what  I call  your  second 
branch  of  information,  really.  Now,  is 
it  your  view  that  any  legislation  made  as 
a result  of  this  inquiry  should  go  as  far 
as  to  enact  by  statute  that  information  on 
certain  specific  topics  should  be  given  to 
the  work-people  as  distinct  from  the  public 

at  large  ? No,  I doubt  if  we  could 

really  sustain  that  argument.  We  would 
argue  that  it  is  a desirable  thing  for 
companies  to  assume  responsibility  for 
giving  information  to  their  work-people, 
with  whom  they  are  in  special  relationship. 
But  I doubt  if  we  would  go  so  far  as  to 
say  that  you  could  impose  a statutory 
obligation  upon  companies  to  give  infor- 
mation to  their  work-people.  I do  not 
think  work-people  in  that  sense  could  be 
sufficiently  distinguished  from  the  public 
at  large  to  enable  us  to  put  forward  a 
view  of  that  sort.  We  are  not  asking  for 
information  to  be  given  merely  to  the 
work-people,  but  for  published  informa- 
tion which  the  work-people  or  the  public 
can  use. 

4655.  So  far  as  the  work-people  are 
left  to  rely  on  the  published  information, 
it  is  in  the  interests  of  their  Unions  on 
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their  behalf  to  see  that  the  published 
information  is  as  complete  as  possible,  is 
it  not? Yes. 

4656.  Questions  as  to  what  a company 
ought  to  publish  are  questions  of  company 
law.  But  when  you  get  down  to  the 
proposition  that  work-people  should  have 
a special  claim  to  information  on  particu- 
lar topics  from  the  employers,  then  it 
seems  to  me  that  it  might  be  said  that  that 
travelled  beyond  the  scope  of  this  inquiry, 
because  that  would  appertain  to  the  re- 
lationship between  master  and  servant 
and  would  go  beyond  the  consideration 

of  company  law? 1 would  find  it  very 

difficult  to  comment  on  the  many  implica- 
tions raised  by  that  proposition.  I cannot 
see  the  possibility  of  justifying  to  this 
Committee,  which  is  dealing  with  company 
law,  a need  for  the  publication  of  infor- 
mation exclusively  for  the  use  of  the 
work-people  or  their  Trade  Union  rep- 
resentatives. I am  not  prepared  to  say 
that  the  work-people  have  not  got  the 
right  to  special  information;  but  I cannot 
put  that  to  you  and  expect  you  to  deal 
with  it  under  the  Companies  Acts.  But 
beyond  that,  I am  a little  puzzled  about 
what  you  are  seeking  to  get  me  to  give 
you  my  views  about. 

4657.  I was  only  trying  to  make  clear 

the  scope  of  your  memorandum.  You 
see,  it  is  directed  I think  in  the  main  to  the 
proposition  that  work-people  ought  to 
have  proper  information,  coupled  with 
examples  which  you  give  showing  what 
further  information  you  think  should  be 
available  in  the  way  of  accounts  and  so 
on  ? Y es,  but  not  exclusively  for  work- 

people. 

4658.  You  disclaim  any  suggestion  that 

this  Committee  ought  to  recommend  that 
work-people  should  have  some  special 
information  over  and  above  what  is  given 
to  the  public  at  large,  and  in  particular 
what  goes  to  the  creditors  and  the  share- 
holders ? We  do  not  see  how  we  could 

ask  you  to  do  that,  but  we  are  thinking 
of  information  which  you  could  properly 
require  companies  to  publish  which  would 
be  available  to  everybody. 

4659.  Including  the  work-people? 

Including  the  work-people,  yes. 

4660.  I just  wanted  to  find  out  how  you 
stand  in  that  way.  Then  we  will  go  on, 


in  a moment,  with  the  various  matters 
bearing  on  information  with  which  you 
deal  in  your  memorandum,  but  first  of  all 
there  is  one  thing  which  I think  I ought 
to  mention  to  you:  do  you  remember 
the  question  of  shares  of  no  par  value? 
Yes. 

4661.  That  was  opposed  by  the  trade 
union  member  of  the  Gedge  Committee. 

I only  wanted  to  ask  whether  you  had 
anything  that  you  wanted  to  add  to  what 
the  trade  union  representatives  said  on 

that  occasion? 1 think  I would  ask 

Mr.  Murray  to  say  how  we  would  like  to 
qualify  it;  I do  not  think  we  have  anything 
to  add.  The  views  we  expressed  on  shares 
of  no  par  value  at  that  time  were  very 
much  influenced  by  the  circumstances  at 
that  time.  I do  not  know  if  you  remember 
the  period,  but  this  was  a difficult  period 
of  wage  restraint,  in  which  the  T.U.C. 
General  Council,  rightly  or  wrongly,  ex- 
pressed views  which,  on  the  face  of  them, 
were  unpopular  with  trade  unionists.  We 
were  very  anxious  at  that  time  that  we 
should  get  as  much  support  and  justifica- 
tion for  this  rather  unpopular  view,  and 
it  seemed  to  us  that,  whatever  might  be 
the  other  merits  or  demerits  of  shares  of 
no  par  value,  they  tended  to  obscure  to  the 
ordinary  individual  the  profits  position  of 
the  company.  You  might  say  that  this  is 
nonsense,  but  if  they  know  the  par  value, 
over  a period  of  time  they  do  get  an 
understanding  of  the  percentage  rate  of 
dividend  which  is  not  very  wide  of  the 
mark.  But  when  you  give  them  a figure 
at  large,  they  are  ignorant,  and  when  they 
are  ignorant  they  are  apt  to  he  very 
suspicious.  That  was  our  justification  for 
expressing  to  the  Gedge  Committee  our 
opposition  on  this,  but  whether  we  want 
to  maintain  that  view  now,  I do  not  know. 
I do  not  think  we  would  want  to  extend 
it  or  even  reaffirm  it,  but  Mr.  Murray 
might  give  you  an  indication  of  what  our 
modern  view  is  on  this  matter. 

Mr.  Murray.  I do  not  know  that  I can 
add  very  much  to  what  Mr.  Woodcock 
has  said.  He  has  explained  the  circum- 
stances which  surrounded  the  decision  at 
the  time.  It  was  related  to  what  some  of 
us  regarded  as  a spate  of  devices  for 
increasing  dividends  but  not  making  it 
very  obvious  to  the  public  at  large  and  to 
work-people  that  such  increases  were 
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being  made.  But  if  you  put  it  to  us  as  a 
specific  question  as  to  whether  no  par 
value  shares  should  be  permitted,  and  on 
what  conditions,  and  if  you  have  had  the 
benefit  of  views  expressed  elsewhere  as  to 
why  that  should  be  done,  then  that  would 
be  a matter  for  the  General  Council  to 
think  about. 

4662.  The  majority  recommendation  of 

the  Gedge  Committee  was  in  favour  of  no 
par  value  shares? Yes. 

4663.  And  the  general  line  taken  by 
witnesses  to  this  Committee  so  far  is  that, 
seeing  that  no  par  value  shares  were 
recommended  by  a competent  committee, 
and  I think  were  the  subject  of  an  intima- 
tion by  the  Government  that  they  intended 
to  put  no  par  value  shares  into  law,  it 
really  was  not  for  them  to  express  them- 
selves any  further  one  way  or  the  other. 
Some  people  have  expressed  themselves 
in  favour  of  implementing  the  majority 
recommendation,  and  nobody  has  serious- 
ly sought  to  challenge  the  view  of  the 
Gedge  Committee.  So,  as  you  were  the 
protagonists  on  the  other  side  before  the 
Gedge  Committee,  it  seemed  right  that 
you  should  be  given  an  opportunity  of 
saying  how  you  stand  about  it  now.  You 
are  content,  are  you,  to  let  it  rest  on  the 

Gedge  Committee? Mr.  Woodcock: 

We  have  not  included  it  in  our  evidence, 
so  I think  we  will  have  to  leave  it.  If  you 
thought  that  you  would  like  from  us  an 
expression  of  our  modem  view,  we  would 
certainly  go  back  and  produce  it,  but  we 
have  not  thought  .it  necessary  to  include 
a statement  about  shares  of  no  par  value 
in  our  evidence. 

4664.  We  did  ask  you  about  it? 

You  did,  indeed,  yes. 

4665.  So  that  it  comes  to  this,  that  you 
are  content  to  let  the  matter  rest  as  it  is, 

are  you? We  are  content  that  you 

should  take  both  what  we  said  to  the 
Gedge  Committee  and  what  we  have  said 
today  into  account  if  you  want  to. 

4666.  We  do  not  want  this  measure, 

which  did  engender  a certain  amount  of 
heat  at  that  time,  to  go  by  default  without 
an  opportunity  for  the  chief  protagonists 
to  reconsider  their  view;  but  I think  that 
point  is  now  covered? Yes. 

4667.  Next  we  can  return  to  the  ques- 
tion of  information,  and  there  is  one  case 


in  particular  which  stands  out  in  that 
connection,  and  that  is  the  exempt  private 
company.  You  make  it  very  clear  in 
your  memorandum,  if  I may  say  so,  that 
you  consider  that  that  sort  of  private 
company  should  not  continue,  and  you 
are  no  doubt  well  aware  of  the  contrary 
arguments.  I think  the  main  contrary 
argument  turns  on  the  question  of  small 
companies  which  have  to  disclose  their 
accounts  being  put  at  a disadvantage  vis-a- 
vis  their  competitors,  as  they  have  to  give 
information  of  which  their  competitors 
might  be  able  to  make  use.  You  are  not 
particularly  impressed  by  that  argument, 

I take  it? We  have  never  been  im- 

pressed by  it.  It  has  been  used  over  the 
years  to  limit  the  scope  of  Censuses  of 
Production  and  Distribution,  and  we 
think  that  the  argument  could  not  be 
sustained  in  relation  to  companies  that 
seek  for  themselves  the  right  of  secrecy, 
and  seek  it  for  specific  reasons. 

4668.  Besides  the  question  of  competi- 

tion in  the  business  carried  on  by  the 
company,  it  has  been  suggested  to  us  that 
it  would  be  a hardship  for  the  little  man, 
carrying  on  his  business  in  a butcher’s 
shop  in  a village,  to  be  required  to  publish 
his  affairs  so  that  nothing  would  be  kept 
secret;  that  in  those  circumstances  people 
would  say  “ I am  surprised  that  they  have 
a new  motor-car,  because  I was  at  Bush 
House  yesterday  and  the  balance  sheet 
looked  very  bad  ”.  That  was  the  objec- 
tion?  Well,  that  sort  of  objection  does 

not  worry  me.  There  may  be  very  good 
reasons  why  the  public  should  ask  those 
questions.  But  in  any  case  we  ourselves 
are  always  reasonable  people;  we  would 
never  want  to  stretch  a principle  to  the 
point  at  which  it  turns  back  on  itself.  I 
do  not  think  those  arguments  against 
publication  of  the  information  are  valid, 
but  if  you  as  a Committee  thought  that 
there  was  some  limit  beyond  which  it 
would  be  futile  to  require  publication,  I 
suppose  you  would  take  the  responsibility 
for  saying  that. 

4669.  Of  course  this  general  considera- 
tion as  to  keeping  one’s  private  affairs  to 
oneself  might  have  considerable  force  if 
the  exempt  company  were  confined  to, 
say,  the  small  grocers  shop  run  by  a 
husband  and  wife  in  a village,  but,  as  I 
understand  it,  exempt  private  companies 
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cover  a very  much  wider  field  than  that? 

Yes,  and  you  may  say  that  you  can 

draw  a line  below  which  you  would  not 
bother.  But  it  would  take  a lot  to  impress 
us  with  the  view  that  even  where  you  get 
a.  man  and  wife  with  a small  shop  in  a 
village,  they  should  not  be  required  to 
disclose  certain  information.  We  take  a 
public  interest  view  of  this.  There  is  an 
awful  lot  of  public  disquiet  about  the 
extent  to  which  the  sort  of  people  you  are 
describing  manage  to  dip  in  the  till,  and 
it  may  be  very  much  in  the  public  interest 
that  their  affairs  should  be  disclosed. 

4670.  And,  in  the  long  run,  it  may  be 

in  their  interests,  too  ? Yes. 

4671.  And  if  they  have  not  got  to  file 

accounts,  their  accounts  may  get  into 
rather  a mess? They  often  do,  yes. 

4672.  I take  it  from  what  you  have  said 
on  the  question  of  disclosing  accounts 
that  you  would  be  in  favour  of  altering  the 
law  so  that  the  accounts  of  these  com- 
panies would  have  to  be  audited  by 
auditors  duly  qualified  in  accordance  with 
standards  laid  down  by  the  Companies 

Act? Yes — whatever  those  standards 

may  be. 

4673.  There  is  no  reason  for  them  to  be 
given  a privilege  to  the  effect  that  they 
can  employ  anyone  who  calls  himself  an 
accountant,  who  does  not  come  up  to  the 
standards  laid  down  by  the  Act.  You 
would  treat  them  in  this  respect  in  the 

same  way  as  any  other  company? In 

principle,  that  would  be  our  view,  but  if 
this  Committee,  after  going  into  the 
matter  very  much  more  in  detail,  thought 
that  there  was  justification  for  some  modi- 
fication or  relaxation  without  impinging 
too  hardly  on  the  principle,  then  I do  not 
think  that  we  would  react  violently  against 
that.  We  would  never,  as  I say,  force  the 
principle  to  the  point  where  it  turned  back 
on  itself. 

4674.  You  say  that,  subject  to  any 
exceptions  that  one  finds  on  going  into 
the  case  in  greater  detail,  prima  facie  the 
arrangements  as  to  accounting  for  these 
exempt  private  companies  ought  to  be  the 

same  as  for  any  other  company? 

Prima  facie,  yes.  You  may  very  well,  in 
your  more  detailed  examination  of  the 
question,  think  that  you  could  modify  it 


— but,  I would  suggest,  not  for  the  reason 
that  these  people  are  entitled  to  some 
privacy,  but  because  it  would  not  be  prac- 
ticable, or  it  would  be  a waste  of  time,  or 
difficult  or  awkward  to  impose  these 
things  on  them;  but  not  on  principle. 

4675.  If  it  was  found,  on  going  into  the 

situation,  that  there  were  not  enough  fully 
qualified  accountants  to  go  round,  that 
would  be  a reasonable  ground  for  relaxa- 
tion of  the  requirement? Yes,  it 

would. 

4676.  And  finally  on  exempt  private 
companies,  they  have  an  exemption  from 
the  general  rule  that  loans  must  not  be 
made  to  directors ; they  have  that  privilege, 
alone  of  all  companies..  Have  you  con- 
sidered whether  you  think  that  that  should 

be  retained? Mr.  Ferguson : I do  not 

think  we  have  any  considered  views  on 
that  issue.  We  have  considered  purely 
the  question  of  the  exemption  from  the 
statutory  obligation  to  file  accounts.  The 
question  of  loans  to  directors  has  not  been 
examined  by  us. 

4677.  I see.  So  that  that  is  not  a 

matter  on  which  you  wish  to  express  any 
view,  one  way  or  the  other.  The  next 
matter  bearing  on  information  concerns 
the  special  exemption  which  is  enjoyed  at 
the  moment  by  banks,  insurance  com- 
panies and  discount  houses  and,  by  regu- 
lation of  the  Board  of  Trade,  shipping 
companies,  in  regard -to  what  is  to  be 
shown  in  their  accounts.  As  you  probably 
know  far  better  than  I do,  they  at  present 
enjoy  certain  exemptions,  the  upshot  of 
which  is  that  they  are  able  to  build  up  a 
secret  or  hidden  reserve  or  an  inner 
reserve,  which  is  not  discernible  by  any 
outsider  looking  at  the  published  accounts. 
Do  I gather  that  you  are  against  the  con- 
tinuance of  this  exemption? Mr. 

Woodcock : Yes,  indeed.  I am  not  very 
familiar  with  the  arguments  which  have 
been  used  to  justify  the  special  privileges 
for  shipping  companies,  though.  I have 
had  to  look  at  the  position  of  the  banks 
in  the  course  of  various  activities.  I think 
they  might  have  had  plausible  reasons  at 
one  time  for  claiming  special  privileges, 
but  I think  those  times  have  long  since 
gone.  I do  not  think  that  the  banks  are 
in  the  insecure  position  that  they  were  in 
at  one  time.  Why  should  they  not  be 
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required  to  conform  to  the  conditions 
regarding  disclosure  of  information  as  all 
other  companies  have  to  do? 

4678.  They  hav  the  special  charac- 
teristic, along  with  insurance  companies, 
that  they  have  to  consult  the  interests  not 
only  of  their  shareholders  but  of  their 
depositors  and,  in  the  case  of  insurance 
companies,  their  policy-holders,  and  the 

interests  of  the  latter  are  paramount? 

Yes,  but  even  that  argument  assumes  that 
the  depositor  is  much  happier  when  he  is 
ignorant  than  when  he  knows  what  is 
going  on.  I do  not  accept  that  argument, 
although  it  was  put  to  me  when  I was  a 
member  of  the  Radcliffe  Committee.  I 
would  have  thought  that  you  could  just 
as  easily  and  plausibly  argue  that  failure 
to  reveal  the  position  might  be  a cause  of 
lack  of  confidence  in  the  bank  or  the 
insurance  company.  I think  they  are 
powerful  and  more  stable  organisations 
now,  and  while  their  argument  once  was 
a plausible  one — that  it  would  be  much 
better  to  allow  them  to  shield  some  of 
their  activities  from  the  public — I do  not 
think  that  that  argument  can  be  sustained 
now.  I do  not  think  the  public  is  any 
more  benefited  by  being  kept  in  ignorance, 
and  if  these  companies  were  to  get  into  a 
difficult  position  I think  the  depositors 
ought  to  know  about  it  as  well  as  the 
public. 

4679.  There  is  nothing  wrong  in  keeping 
a secret  reserve — something  in  hand 

behind  the  scenes? No,  but  there  may 

be  something  wrong  in  leaving  the  impres- 
sion that  that  may  be  the  position  when 
in  fact  it  is  not.  I suppose  the  reason  why 
they  refuse  to  disclose  this  information  is 
on  the  assumption  that  if  they  were  in  a 
difficult  position,  nevertheless  the  fact 
that  they  had  never  published  anything 
would  lead  the  public  to  think  that  things 
were  all  right  anyhow.  Now,  where  does 
the  advantage  lie — in  maintaining  the 
bluff  or  not?  I am  all  against  it. 

4680.  On  the  subject  of  secret  reserves, 
I do  not  want  in  any  way  to  offend  you, 
but  may  I quote  this  passage  from  a 
publication  called  the  Co-operative  Inde- 
pendent Commission  Report,  1958,  which 
is  in  these  terms:  “ We,  therefore,  recom- 
mend societies  not  merely  to  continue, 
but  to  intensify  the  practice  of  creating 


hidden  reserves  by  generous  depreciation 

allowances.”. 1 am  afraid  the  Co-ops. 

must  speak  for  themselves. 

4681.  If  a company  takes  a very  con- 
servative view  as  to  the  value  of  its 
property,  and  makes  the  depreciation 
more  rapid  than  normally  would  be  the 
case,  by  that  process  it  might  build  up 
hidden  reserves  in  the  excess  value  of  its 
property  over  and  above  what  was  shown 

in  the  accounts  ? We  do  not  think  that 

companies  ought  to  do  that. 

4682.  Do  you  think  that  it  would  be 

wrong  to  do  that? Well,  wrong  is  a 

very  wide  term;  I think  it  is  for  you  to 
define  wrong  in  a legal  sense,  though  of 
course  the  Government  will  have  the 
ultimate  decision. 

4683.  Is  it  wrong  in  the  sense  that  we 

axe  looking  at  the  obligations  of  com- 
panies?  Yes.  We  want  the  fullest 

possible  disclosure,  at  any  time,  of  their 
position. 

4684.  You  appreciate  that  on  the  other 
side  of  the  question  the  banks  say  that 
from  time  to  time  they  suffer  from  large 
losses  through  depreciation  of  securities 
and  that  sort  of  thing.  They  say  that 
greater  confidence  would  be  maintained 
if  they  provided  secret  reserves  which  can, 
so  to  speak,  iron  out  these  inequalities  in 

results  ? Yes,  but  we  are  not  impressed 

by  that  argument.  It  might  have  had 
some  plausibility  when  the  banks  were 
much  weaker  than  they  are  now,  but  I 
doubt  if  at  present  this  internal  juggling 
that  they  do  means  very  much  one  way 
or  the  other.  There  is  the  counter-argu- 
ment that  if  a bank  is  sound  there  is  no 
reason  why  it  should  not  disclose  all  the 
information ; and  if  it  is  getting  into  a bad 
position  and  it  is  allowed  to  hide  that 
position,  there  might  be  some  damage  to 
the  public  that  it  is  allowed  to  go  on  for 
so  long. 

4685.  As  a rule,  the  thing  works  the 
other  way:  you  have  your  published 
reserves  on  the  fact  of  the  accounts  and 

something  over  and  above  that? 1 

think  the  banks  trade  on  the  public  belief 
that  since  they  have  this  right  to  conceal 
part  of  their  reserves  they  probably  have 
large  secret  reserves:  it  adds  to  their 
strength. 
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4686.  Would  you  say  that  the  present 
exemptions  were  damaging  to  the  interests 

of  the  employees  of  the  banks? Oh, 

yes,  I have  no  doubt  at  all  about  that. 

4687.  Would  it  really  be  the  case  that 
they  can  be  put  at  a disadvantage  in 

negotiating  wage  demands? All  bank 

■employees  are  under  such  enormous  dis- 
advantages in  all  respects  that  this  must 
be  to  them  a very  marginal  matter.  As 
you  know,  the  banks  refuse  to  recognise 
the  National  Union  of  Bank  Employees. 
They  have  not  even  got  to  first  base.  The 
bank  officers  might  be  willing  as  a union 
to  accept  this  information  in  confidence 
hut  they  are  nowhere  near  achieving 
Tecognition,  much  less  disclosure. 

Mr.  Murray.  In  fact,  when  we  consulted 
them  on  it,  the  National  Union  of  Bank 
Employees  did  say  that  they  would  like 
to  see  this  disclosure. 

Mr.  Douglass'.  Putting  it  in  the  form  of 
;a  simple  question — should  a bank  be  able 
to  publish  misleading  accounts? 

4688.  If  you  like  to  put  it  that  way,  and 
define  the  word  misleading,  I would  not 
■object  to  it,  but  as  you  state  it  I would  not 
.accept  your  statement  in  that  bald  way. 

Well,  I put  it  in  that  way  because 

many,  bank  employees  feel  that  that  is 
what  it  means. 

4689.  But  would  there  be  any  actual 
advantage  if  the  banks  adopted  a new 

style  of  making  up  their  accounts? 

There  is  always  a disadvantage  if  a bank 
professes  not  to  have  the  amount  of 
money  that  it  really  has. 

4690.  We  did  actually  ask  various  con- 
cerns as  to  their  view  about  the  effect  of 
these  privileges  on  the  fixing  of  wages  and 
•so  on,  and  perhaps  I might  just  read  them 
to  you.  The  General  Council  of  British 
Shipping  said  that  the  Seamen’s  Union 
had  just  made  the  finest  settlement  in 
Great  Britain  since  the  war  and  that  they 
did  not  question  whether  the  shipping 

'companies  had  the  ability  to  pay. 1 

would  certainly  question  the  steel  em- 
ployers’ ability  to  pay. 

Mr.  Woodcock:  I would  prefer  the 
National  Union  of  Seamen  to  speak  for 
themselves;  what  you  quote  is  merely 
.somebody’s  view  of  what  they  think.  In 


fact  the  National  Union  of  Seamen  have 
told  us  that  they  do  very  much  deprecate 
these  exemptions.  There  was  a good  deal 
of  practical  dissatisfaction  with  the  result 
of  the  agreement  that  was  made — in  fact 
there  was  a strike  about  the  settlement. 

4691.  Then  you  would  say  it  was  not 

the  finest  settlement  since  the  war?- 

Mr.  Douglass : I would  say  quite  definitely 
it  was  not. 

4692.  Did  the  question  of  ability  to 

pay  come  into  the  negotiations? Mr. 

Woodcock:  The  question  of  ability  to  pay 
always  comes  into  it.  Obviously  a union 
is  not  limited  in  that  respect;  if  the 
employer  says  he  is  unable  to  pay  that  is 
not  the  last  word,  but  I have  never  known 
any  claim  which  has  not  been  met  with 
the  argument  “ We  cannot  pay  it  ”.  Not 
that  we  want  to  come  to  the  position 
where  negotiations  are  carried  on  between 
two  high-powered  firms  of  accountants. 

4693.  Then  the  last  of  my  quotations 
is  from  the  Committee  of  London 
Clearing  Banks,  who  said  that  salary 
demands  were  not  usually  considered  in 
relation  to  ability  to  pay  and  who  doubted 
if  salary  demands  were  ever  rejected  on 

grounds  of  profitability. Well,  I think 

that  is  pitching  it  a little  bit  high.  I think 
they  might  be  entitled  to  make  a state- 
ment of  that  sort  if  they  are  thinking  only 
of  the  banks  themselves  and  their  internal 
staff  associations,  but  the  position  in 
banks  is  a peculiar  one.  Even  today  the 
banks  manage  to  get  away  with  the  idea 
that  unionism  does  not  matter  very  much, 
so  that  the  whole  picture  is  distorted;  but 
if  you  are  speaking  of  industry  generally, 
then  I do  assure  you  that  ability  to  pay 
is  an  argument  which  is  always  used  by 
the  employers,  and  the  unions  have  to 
deal  with  it  either  by  ignoring  it  or  by 
going  into  the  argument.  The  whole 
object  of  trade  unionism  is  not  to  get 
people  out  on  strike,  but  to  get  a settle- 
ment, and  the  more  intimate  and  friendly 
are  your  relations  with  the  employers,  the 
more  it  becomes  the  common  desire  to 
settle,  and  then  the  more  advantageous  it 
is  for  each  side  to  be  completely  honest 
about  what  is  going  on.  There  is  nothing 
which  interferes  more  with  this  general 
settlement  of  disputes  than  lack  of  full 
disclosure.  Any  attempt  to  obscure  the 
position  creates  opposition,  and  it  might 
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have  been  very  different  if  they  had  known 
very  much  more.  I cannot  challenge  the 
banks  if  from  their  own  experience  they 
say  that  these  staff  associations  have  not 
raised  the  question  of  profitability,  but  I 
know  that  generally  it  is  raised  by  the 
unions  or  the  employers  in  negotiations. 
Mr.  Douglass  will  be  able  to  confirm  that, 
I think. 

Mr.  Douglass : I have  even  negotiated 
reductions  in  wages  for  a period,  though 
there  has  been  a quid  pro  quo  that  as  soon 
as  they  get  on  to  their  feet  again  this 
reduction  will  be  restored. 

4694.  That  is  eminently  reasonable,  I 

think. Well,  I think  it  proves  the 

point  that  Mr.  Woodcock  is  making. 

4695.  Then,  I am  by  no  means  an 
expert  in  these  matters,  but  I was  under 
the  impression  that  most  wage  claims  were 
negotiated  throughout  an  industry  on 

a country-wide  basis,  are  they  not? 

I think  that  is  true  in  the  case  of  most 
industries,  and  the  national  wage  claim 
generally  relates  to  a minimum  that  is  to 
be  paid  throughout  the  industry.  In  my 
own  industry,  as  in  many  others,  there  are 
also  local  claims  which  go  forward  and 
have  as  their  basis  more  work  and 
increased  output,  and  always  you  have  in 
the  background  the  ability  of  the  firms  to 
pay  because  of  increasing  profits.  Where- 
ever  we  get  a very  prosperous  firm,  then 
inevitably  we  get  high  wages.  Through- 
out the  whole  of  my  industry  no  two  firms 
pay  exactly  the  same  wages  to  all  their 
employees,  because  their  actual  occupa- 
tions differ  according  to  the  varying  types 
of  machinery  which  are  introduced  from 
time  to  time,  and  there  is  always  a greater 
willingness  on  the  part  of  firms  that  are 
doing  well  to  meet  the  claims  of  the  men 
than  on  the  part  of  firms  that  are  not  doing 
so  well.  If  you  have  a firm  with  more 
obsolete  machinery,  there  is  a sort  of 
futility  about  putting  wage  claims  in  to 
that  firm,  providing  the  established 
national  minimum  is  paid. 

4696.  I see:  your  basis  is  the  national 
minimum,  and  then  you  say  that  indi- 
vidual cases  would  be  suitably  dealt  with 

according  to  their  merits? Yes,  and 

according  to  the  merits  of  the  firm. 

Mr.  Woodcock : Even  when  you  are 
negotiating  generally  for  a national  mini- 
mum, the  question  of  profitability  comes 


into  it.  It  is  true  that  the  conception  of 
profitability  is  a wider  one  in  that  case. 
Really  the  argument  in  national  nego- 
tiations is  often:  “ What  do  you  take  as  a 
standard?”,  and  that  raises  the  question 
of  the  profitability  of  the  individual  firms 
that  go  to  make  up  the  national  picture. 
If  your  information  about  the  firms  is 
limited,  then  your  line  may  be  very 
different  from  what  it  would  be  if  you  had 
full  information.  So  often  in  national 
negotiations  you  are  dealing  with  the 
profitability  of  the  industry  as  a whole, 
which  depends  on  knowledge  of  the 
profitability  of  particular  firms  in  the 
industry.  And  then  there  is  in  most  of 
our  industries  room  for  negotiation  for 
additional  wages  with  individual  employ- 
ers. Many  of  the  members  of  this 
Committee  will  know  the  extent  to  which 
that  has  gone  on  for  years.  At  the  present 
moment,  there  is  much  more  of  that  going 
on,  and  it  may  well  be  that,  even  if  there 
was  no  strong  case  for  this  disclosure  in 
the  past,  the  modern  tendency  towards 
additional  payments  over  and  above  the 
national  minimum  in  particular  firms  is 
going  on  so  extensively  that  that  would 
be  a reason  for  more  disclosure  now  than 
was  the  case,  say,  in  1938,  when  we  were 
often  lucky  to  get  the  rates  of  the  national 
agreement;  we  are  not  satisfied  with  that 
today. 

Mr.  Douglass'.  You  had  last  year  a 
number  of  national  wage  claims  argued, 
and  the  ultimate  results  did  vary  with  the 
profitability  of  the  particular  industry 
concerned;  but  already  we  have  talked  to 
our  members  about  profitability,  and  I 
can  tell  you  now  that  it  would  be  little 
use  for  you  to  talk  to  my  members  about 
increasing  productivity  unless  they  bene- 
fited from  the  profitability  resulting  from 
that  productivity  in  the  form  of  a wage 
increase. 

4697.  Mr.  Bingen'.  This  discussion  has 

arisen  from  the  question  of  exemptions 
accorded  to  the  banks,  insurance  com- 
panies and  discount  houses  ? Mr. 

Woodcock:  No;  it  arose  from  the  banks* 
assertion  that  nobody  ever  asked  for  a 
wage  increase  on  the  basis  of  profitability. 

4698.  I think  the  Chairman  originally 
raised  the  issue  of  the  exemption  given  to 
banks,  insurance  companies,  discount 
houses  and  shipping  companies;  that  is 


942 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


3rd  February,  1961]  MR.  h.  bouglass,  mr.  g.  woodcock, 
MR.  L.  MURRAY  AND  MR.  N.  FERGUSON 


in  a rather  narrow  field.  I want  to  ask 
you  whether  the  unions  as  such  were  con- 
cerned with  this  problem  of  lack  of 
information  in  any  industries  except 
insurance  and  banking,  where  they  would 
like  to  be  concerned  but  at  the  moment 

they  have  failed  to  infiltrate? The 

unions  have  not  failed  to  infiltrate;  they 
have  infiltrated  to  a limited  extent. 
Insurance  as  a whole  is  rather  better  than 
banks  and  there  are  some  orthodox  unions 
well  established  in  insurance  companies. 
The  Prudential  people  are  very  well 
organised;  in  the  Co-operative  Insurance 
Society  they  are  very  well  organised.  We 
are  not  entirely  excluded  anywhere;  even 
in  the  banks  there  is  some  degree  of 
organisation. 

4699.  But  do  you  take  a very  serious 
view  of  this  question  of  disclosure  of  more 
information,  or  do  you  regard  it  as  rather 
marginal  in  your  approach  to  profitability  ? 
We  take  it  seriously. 

4700.  Chairman : What  the  Committee 
of  London  Clearing  Bankers  said  was  that 
salary  demands  were  not  usually  con- 
sidered in  relation  to  ability  to  pay  and 
they  doubted  whether  salary  demands 
were  ever  rejected  on  grounds  of  profit- 
ability— on  the  ground  that  the  bank  could 

not  afford  to  pay  them. If  they  were 

talking  about  the  banks  they  were  entitled 
to  their  point  of  view,  but  if  they  were 
talking  about  industry  generally  then  that 
is  not  true. 

4701.  Mrs.  Naylor'.  The  context  was 

purely  banks. Then  we  are  entitled  to 

look  on  this  as  a situation  where  the  banks 
do  not  know  what  their  work-people 
expect  of  them.  I doubt  if  the  position 
would  be  improved  by  asking  the  banks 
about  their  knowledge  of  what  their  work- 
people want,  because  they  take  extra- 
ordinary steps  to  see  that  their  own 
employees  are  not  allowed  to  form  a 
general  collective  view. 

Mr.  Douglass'.  Can  you  tell  us  what 
the  difference  is  between  a bank  clerk  and 
a clerk  employed  by  some  industrial  firm  ? 

4702.  Chairman:  You  are  asking  me  a 

question? Well,  you  are  asking  us  a 

question  on  the  assumption  that  there  is 
a difference.  I think  it  is  impossible  for 
us  to  answer  the  question  until  we  know 
what  the  difference  is. 


Mr.  Woodcock:  I have  a great  respect 
for  bankers  as  bankers,  but  as  employers 
they  are  not  very  bright. 

4703 .  I was  only  trying  to  put  their  view, 
that  wages  and  salaries  were  probably 
fixed  on  more  general  considerations  than 
the  profitability  of  the  individual  concern, 
and  you  say  that  the  national  minimum 
is  fixed  on  a general  basis — on  cost  of 

living  and  so  on? No,  I do  not  say 

that.  I say  that  even  in  the  national 
negotiations  profitability  comes  in.  I am 
not  going  to  be  made  to  say  that  the 
unions  go  into  these  negotiations  with 
certain  fixed  principles.  I have  never 
known  an  occasion  when  profitability  was 
ruled  out.  If  you  have  in  your  mind  the 
level  of  profitability  of  industry  as  a 
whole,  then  the  conception  depends  on  a 
knowledge  of  the  position  of  individual 
firms.  In  the  old  days,  if  you  took  coal 
mining,  your  conception  of  what  they 
could  pay  was  based  on  your  knowledge 
of  how  individual  firms  were  doing,  so 
that  the  circumstances  of  particular  com- 
panies do  come  into  it,  and  it  is  not  true 
to  say  that,  because  negotiations  are 
“ horse-trading  ”,  these  things  are  irrele- 
vant; they  are  very  relevant. 

4704.  As  regards  the  three  types  of 
concerns  with  which  we  are  concerned 
now — i.e.,  banks,  insurance  companies  and 
shipping  companies — it  is  your  opinion, 
is  it,  that  the  present  exemptions  as  regards 
disclosure  in  their  accounts  would  or 
might  handicap  their  employees  in  their 
negotiations  in  relation  to  wages? — — 
Yes  indeed,  and  would  handicap  the  public 
in  estimating  the  position  and  the  standing 
of  the  banks,  insurance  companies  and 
shipping  companies  as  well. 

4705.  You  say  that  so  far  as  the  public 
is  concerned  there  ought  to  be  full  dis- 
closure, and  that  the  absence  of  full 
disclosure  might  prejudice  the  public,  and 
might  more  directly  prejudice  employees 

in  negotiating  wage  increases? Yes, 

that  would  be  our  view  on  that. 

4706.  Mr.  Scott:  The  insurance  com- 
panies may  be  in  a different  category 
because  they  do  file  their  own  accounts 
with  the  Board  of  Trade  under  special 
requirements  applicable  to  insurance  com- 
panies. Do  the  accounts  they  file  at  the 
Board  of  Trade  give  such  information  as 
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would  be  of  assistance  in  assessing  their 

position? Mr.  Ferguson : While  they 

obviously  give  some  information,  they 
put  it  in  in  rather  a specialised  manner, 
and  we  could  not  regard  that  as  a substi- 
tute for  the  information  that  we  would 
like  to  see  in  the  accounts. 

4707.  Chairman:  Next,  you  say  that 
one  of  the  largest  shipping  companies  has 
published  its  accounts  since  1954  without 
recourse  to  the  exemptions  granted  by 
the  Board  of  Trade.  I think  that  must  be 

a reference  to  the  P.  & O.  Company? 

Yes. 

4708.  We  did  have  some  evidence  from 
Mr.  Aston,  a director  of  the  P.  & O. 
Company,  in  which  he  said  that  they  did, 
for  certain  reasons,  decide  to  forgo  the 
exemptions  I think  in  their  group  accounts, 
but  as  regards  certain  lines  operating  in 
certain  places  where  the  position  regarding 
foreign  competition  was  difficult  they  did 
avail  themselves  of  these  exemptions,  so 
that  is  how  that  stands.  His  view  was 
that  the  exemption  was  something  to  be 
used  in  the  particular  cases  in  which  it 
seemed  necessary  to  the  company  owing 
to  the  conditions  they  had  encountered? 

Mr.  Woodcock : In  the  interests  of 

the  company,  as  defined  by  P.  & O.  ? 

4709.  From  your  point  of  view  that 
would  probably  be  less  open  to  criticism 
than  the  existence  throughout  the  under- 
taking of  these  privileges,  regardless  of 
the  question  whether  in  particular  bran- 
ches of  the  concern  it  was  necessary  or 

not? Well,  less  open  to  criticism,  but 

still  subject  to  criticism.  They  do  go 
some  way,  but  not  far  enough. 

4710.  Chairman : Finally,  on  this  ques- 
tion if  it  should  turn  out  by  some  extra- 
ordinary chance — I do  not  know  whether 
it  could  or  not — that  the  banks  were  right 
and  the  shipping  companies  were  right, 
and  it  was  detrimental  to  their  interests  to 
publish  everything,  would  not  their 
employees  be  some  of  the  first  to  suffer? 

It  is  a question  of  what  you  mean  by 

suffering.  I cannot  with  the  best  will  in 
the  world  imagine  that  banks,  insurance 
companies  and  shipping  companies  are 
the  best  judges  of  what  is  considered  to  be 
suffering,  in  the  broadest  sense  of  the 
word.  They  may  very  well  think  that  if 
they  could  just  be  allowed  to  be  judges  by 
themselves,  everything  would  come  out 


all  right.  We  all  think  that  but  I do  not 
think  we  are  entitled  to  presume  that  other 
people  would  take  the  same  view. 

4711.  Then  in  your  observations  about 

accounts,  you  would  like  to  see  a periodi- 
cal valuation  of  fixed  assets  to  be  required 
by  law  and  the  values  thus  estimated  to 
appear  as  a note  in  the  balance  sheet.  I 
think  you  suggest  a going  concern  basis 
as  probably  the  best  method  of  valuation,, 
subject  I think  to  a note  being  put  on  the 
accounts  as  to  the  method  which  was 
adopted. Mr.  Ferguson:  Yes. 

4712.  This  raises  fine  questions  of 
accounts  in  which  I confess  I am  not  as 
well-versed  as  I ought  to  be.  But  it  is 
said  that  a going  concern  basis  is  only 
one  of  several  methods  of  valuing  the 
assets  of  a concern  and  it  is  a matter  of 
extraordinary  difficulty  and  uncertainty 
as  to  how  the  valuation  should  be  defined. 

We  agree  that  the  going  concern 

basis  is  difficult  to  define  exactly.  Never- 
theless I think  this  basis  is  generally 
accepted  as  a concept  among  accountants 
and  in  many  cases  when  a company  is 
sold  this  is  the  basis  of  the  valuation  of  its 
fixed  assets.  We  think  it  is  a practical 
way  of  tackling  this  problem.  But  to  go 
on  further,  roughly  what  we  had  in  mind 
is  that  companies  should  value  their  fixed 
assets  at  periodic  intervals  on  something 
like  these  principles,  an  estimate  of  the 
replacement  cost  of  productive  capital 
assets  less  depreciation,  and  possibly 
taking  into  account  future  life,  together 
with  the  consideration  of  any  value  of  the 
assets  as  a whole;  in  other  words,  an 
additional  value  in  relation  to  replace- 
ment costs.  I think  we  would  obviously 
accept  this  can  only  be  an  approximation, 
and  it  is  for  that  reason  that  we  suggest 
that  it  should  be  included  as  a note  rather 
than  in  the  accounts  themselves.  But  I 
think  that  our  main  concern  here  has  been 
that  we  regard  the  historical  approach  to 
the  valuation  of  fixed  assets  as  tending  to 
be  misleading.  For  instance,  when  a 
company  is  sold  the  work-people  find  that 
very  suddenly  the  assets  change  value 
very  drastically.  What  we  should  like  to 
see  is  some  more  information,  so  that  if 
there  is  an  occasion  when  the  company 
may  be  sold  or  changes  hands  any  subse- 
quent revaluation  of  these  fixed  assets 
does  not  come  as  a complete  shock. 
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4713.  Mr.  Lawson:  Is  there  not  some 
danger  that  such  a figure  of  valuation 
appearing  in  the  balance  sheet  might  be 
misleading?  Shareholders  would  be  apt 
to  substitute  that  value  for  the  figure 
actually  in  the  balance  sheet  and  think 
they  had  something  there  which  would 
probably  realise  that  value  if  the  company 
were  sold,  whereas  of  course  you  cannot 
sell  the  assets  apart  from  the  business 
itself.  I wonder  if  you  really  want  to  go 
as  far  as  to  say  the  valuation  should  be 
given,  and  whether  it  would  not  be 
sufficient  to  meet  your  point  if  some  pro- 
vision were  made  for  additional  informa- 
tion being  given  of  one  kind  or  another 
according  to  the  circumstances  in  the 
particular  case.  Do  you  see  what  I mean  ? 

Yes.  A lot  would  depend  on  the 

additional  information  you  have  in  mind. 

4714.  I think  it  is  very  difficult  to  define. 
One  company  might  say,  “ Our  buildings 
were  built  20  years  ago  and  therefore  the 
cost  of  replacing  them  would  be  perhaps 
three  times  as  much  as  their  value  in  the 
balance  sheet.”.  Another  company  might 
make  the  same  statement,  but  add, 
“ Nevertheless,  building  costs  in  this 
particular  type  of  building  are  so  reduced 
that  we  would  not  regard  them  as  being 
worth  three  times  whatever  was  their 
original  cost  but  they  perhaps  have  a 
value  above  the  balance  sheet  figures.”. 
Another  company  might  say,  “ The  share- 
holders will  be  interested  to  know  the 
buildings  are  insured  for  so  much.”.  It 
might  be  different  information  in  different 

companies. Mr.  Woodcock:  If  you 

accept  the  point  we  are  making  but  you 
think  it  is  impossible  or  inadvisable  to 
meet  it  in  the  way  we  have  proposed,  we 
certainly  would  be  willing  to  look  at  it 
and  probably  to  agree  some  other  method 
of  achieving  the  same  objective.  We  see 
these  difficulties  and  you  see  them,  but 
we  must  not  let  difficulties  put  us  off, 
which  is  easy  to  do.  We  press  the  point 
that  some  information  of  this  kind  ought 
to  be  there.  Something  of  this  kind  ought 
to  be  done  and  we  would  certainly  look 
at  anything  that  was  proposed  as  a 
substitute.  In  other  words,  we  are  not 
sticking  on  this  as  a rigid  proposal  but 
we  put  it  forward  as  our  own  suggestion 
as  to  the  way  .in  which  it  could  be  done. 
Obviously  the  details  would  be  subject  to 


more  detailed  investigation  and  more 
expert  knowledge. 

Mr.  Douglass:  Some  effort  has  already 
been  made  to  deal  with  this  by  the  column 
in  the  balance  sheet  named  “tangible 
assets  ”.  It  must  be  more  clearly  set  out. 

Mr.  Murray:  I would  have  thought  Mr. 
Lawson’s  comments  implied  an  amazing 
degree  of  ignorance  on  the  part  of  share- 
holders, and  I would  have  thought  a 
practical  way  of  getting  over  it  would  be 
by  companies  doing  a little  education,  by 
pointing  out  very  clearly  that  in  fact  this 
should  not  be  taken  as  an  indication  of 
what  the  assets  could  be  sold  for.  Equally 
on  our  side,  when  we  have  to  deal  with 
our  own  members  in  the  course  of  nego- 
tiations, we  would  make  it  clear  that  this 
was  the  purpose.  I would  have  thought 
one  could  get  over  this  with  not  too  much 
difficulty  in  that  sort  of  way. 

4715.  Chairman : Then  you  also  suggest 

that  the  trading  account  items  ought  to  be 
disclosed  and  broken  down  in  various 
ways  in  order  to  give  a true  picture,  I 
think;  you  want  the  disclosure  of  turn- 
over?  What  we  want  is  something 

before  the  figure  of  profit  from  which  we 
have  to  start  now.  We  want  an  idea  of 
how  this  was  built  up.  We  want  an  idea 
of  whether  there  were  any  particular  or 
special  circumstances  operating  during 
the  year  which  has  made  this  exceptional 
or  whether  it  is  part  of  a general  trend. 
At  the  moment  we  have  no  means  of 
breaking  down  the  disclosed  profit  figure. 
We  think  it  would  be  helpful  to  us  and, 
indeed,  to  employers  if  we  could  have  that 
information  for  our  negotiations. 

4716.  Some  of  the  companies  say  that 

this  would  involve  a very  large  amount  of 
work  and  really  the  result  in  many  cases 
would  not  be  worth  while. This  infor- 

mation that  we  are  asking  for  in  paragraph 
10  of  our  memorandum  I should  have 
thought  was  already  available  within  the 
companies.  We  do  not  ourselves  think  it 
would  require  a great  deal  of  work;  we 
are  very  surprised  to  hear  it.  These  are 
the  raw  materials  from  which  they  con- 
struct their  net  profit  figure.  If  one  looks 
at  the  items  we  mention — cost  of  goods 
sold,  turnover,  cost  of  raw  materials, 
wages — surely  every  company  has  these 
figures. 

945 

F 


(81911) 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


3rd  February , 1961]  MR.  H.  DOUGLASS,  MR.  G.  WOODCOCK, 

MR.  L.  MURRAY  AND  MR.  N.  FERGUSON 


[i Continued 


4717.  Professor  Gower : I think  the 
argument  was  if  they  had  to  break  it  down 
into  separate  activities,  it  might  cause 

extra  work. That  is  a slightly  different 

point.  Again,  if  a company  has  a range 
of  activities,  I would  have  thought,  speak- 
ing perhaps  from  ignorance,  that  it  would 
want  to  know  what  sort  of  return  it  was 
getting  from  the  various  activities  in  which 
it  was  engaged  so  as  to  compare  their 
profitability  and  decide  whether  it  wanted 
to  go  on  with  a particular  activity  or  do 
something  different.  We  are  subject  to 
what  they  say  on  this,  but  it  seems  to  us 
odd  that  they  should  not  have  this  infor- 
mation readily  available. 

4718.  Mr.  Lawson : The  difficulty  some- 
times is  that  they  have  the  figures  of 
particular  departments  but  when  there  are 
a great  many  transactions  between  one 
department  and  another  department  and 
so  on,  the  management  do  not  even  for 
their  own  purposes  obtain  global  figures 
for  the  whole  undertaking.  On  the  other 
hand,  it  might  be  extremely  dangerous  to 
publish  figures  for  each  individual  depart- 
ment.  Mr.  Douglass : I remember  a 

time  when  we  could  get  the  figures  for 
individual  departments  within  the  com- 
pany in  which  we  worked  and  it  did  a lot 
of  good  in  those  days,  it  did  not  do  harm. 
I would  say  so  far  as  productivity  itself  is 
concerned,  where  the  breakdown  of  the 
costs  of  that  company  were  known  to  the 
men  involved  it  helped  tremendously  in 
making  the  firm  more  profitable  and 
getting  higher  productivity.  I have  seen 
it  happen,  so  I speak  from  experience  on 
that. 

4719.  Chairman : Of  course,  the  prin- 
ciple of  disclosure  is  one  thing,  and  how 
is  going  to  be  carried  out  in  each 
idividual  case  may  be  more  difficult.— — 
Ir.  Murray:  We  concede  it  may  be  diffi- 
Lilt ; we  would  not  argue  about  that.  The 
point  Mr.  Lawson  makes  seems  to  us  to 
be  one  aspect  of  the  general  inhibition 
which  companies  in  this  country  have 
about  disclosure  at  all.  They  are  attached 
to  secrecy  as  compared  with  America 
where  a great  deal  of  this  information  is 
available  and,  so  far  as  one  can  see,  dis- 
closure has  not  had  unduly  adverse  effects 
upon  the  American  economic  or  industrial 
activity. 


4720.  Chairman:  The  point  is  that  you 
make  suggestions  for  the  improvement  of 
the  accounts  and  of  course  the  Committee 
will  in  the  end,  I suppose,  have  to  consider 
and  recommend  what  the  best  form  of 
accounts  to  be  required  may  be. — -if  you 
tell  us  our  suggestions  are  quite  imprac- 
ticable of  course  we  will  have  to  accept 
that. 

4721.  Then  the  next  point,  I think, 
concerns  disclosure  of  particulars  of  sub- 
sidiary companies  and  I can  deal  with  that 
quite  shortly.  Most  people  seem  to  be 
agreed  in  principle  that  it  would  be  a good 
thing  that  subsidiary  companies  should  be 
disclosed,  with  certain  qualifications. 
They  say  there  are  circumstances  in  which 
it  might  be  detrimental  to  the  interests  of 
a company  to  disclose  the  existence  of  or 
the  particulars  concerning  a particular 
subsidiary.  They  say  also  there  may  be 
some  subsidiaries  which  are  quite  insig- 
nificant amongst  the  many  various  sub- 
sidiaries of  a large  concern  and  there  the 
requirements  should  be  dispensed  with  as 
well.  What  is  your  view  about  that  ? Do 
you  think  it  should  be  made  a rule  without 
exception  that  all  particulars  of  all 

subsidiaries  should  be  published? 

We  do  not  know  what  the  circum- 
stances are  to  which  you  refer.  We 
do  not  know  therefore  what  the  excep- 
tions should  be.  It  seems  to  us  on  the 
face  of  it  there  should  be  disclosure  of 
these  connections,  and  if  there  are  special 
circumstances  which  could  be  put  to  us 
and  which  we  could  consider,  we  might 
agree  there  should  be  exceptions.  I do  not 
know. 

4722.  As  far  as  I can  remember  them, 
there  is  the  case  of  a subsidiary  operating 
abroad  in  a country  where  there  are 
difficult  political  considerations  and  so  on, 
and  there  it  is  suggested  it  might  be  better 
for  the  connection  of  the  subsidiary  with 
a particular  company  in  this  country  not 
to  be  disclosed.  That  is  one  type  of 
reason.  The  others  you  may  or  may  not 
think  less  meritorious.  There  is  the  case 
of  a concern  making  a given  commodity 
and  it  wants  to  start  operations  in  a 

different  price  range. Mr.  Woodcock \ 

What  you  mean  is  they  are  afraid  that  if 
they  were  selling  a commodity  which  they 
had  advertised  expensively  and  for  which 
they  had  charged  a high  price,  and  then 
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they  put  a cheaper  product  on  the  market, 
people  would  be  suspicious? 

47jZ3.  Suppose  you  have  a very  fashion- 
able West  End  hotel,  and  they  want  to 
make  a bit  more  profit,  and  they  think  it 
is  a good  thing  to  buy  a fleet  of  coffee 
stalls.  They  might  think  that  it  would  be 
damaging  to  the  prestige  of  their  West 
End  establishment  if  it  were  known  that 
a good  deal  of  the  money  was  in  fact 

made  out  of  tea  and  wads. They  may 

think  that,  but  you  have  to  look  at  what 
other  people  think  of  it.  I think  it  is  of 
the  greatest  public  interest.  Maybe  I am 
exceptional,  maybe  we  all  are,  but  this  is 
information  that  at  least  we  would  find 
interesting  and,  I think,  useful.  We  have 
often  enough  in  the  past,  and  I think  we 
will  more  in  the  future,  come  across 
difficulties  in  negotiations  because  of  not 
knowing  what  we  ought  to  know.  If  we 
could  prod  a company  into  doing  certain 
things,  it  might  be  to  our  advantage. 
When  you  come  to  prod  a company,  if 
you  can  show  a precedent  it  is  much 
better  than  theorising.  You  say,  “ This 
is  done  by  X company  and  they  find  it  not 
impossible  or  difficult  to  do.  Why  can 
you  not  try  the  same  thing?”  I think  we 
always  find  it  very  difficult  to  believe  that 
there  is  a real  public  justification  for  this 
kind  of  secrecy.  You  can  always  see 
personal,  private  reasons  for  it,  but  I 
would  have  thought  it  was  one  of  the  big 
issues  before  this  Committee:  what  are 
the  respective  rights  of  the  public  and  the 
companies?  Should  every  attempt  by  a 
company  to  refuse  to  disclose  be  required 
to  be  shown  to  be  in  the  public  interest? 
I suppose  this  is  a matter  of  opinion.  Our 
opinion  is  quite  firm  on  that  point,  that 
subject  to  anything  we  might  say  in  a 
particular  case  where  a particular  reason 
is  given,  in  general  we  do  not  see  the 
justification  for  this  kind  of  obscurity 
about  what  a company  is  doing. 

4724.  Even  if  secrecy  was  demonstrably 
for  the  benefit  of  the  members  of  the 
company,  you  would  say  that  the  public 

interest  was  paramount? Yes.  I do 

not  think  that  it  is  an  absolute  test,  that 
it  is  demonstrably  for  the  benefit  of  the 
shareholders  of  the  company.  It  is  a 
relevant  consideration  but  not  necessarily 
the  last  word.  I do  not  know  how  far 
this  question  goes,  but  you  may  have  some 


of  these  issues  coming  up  if  this  Press 
business  goes  through  and  it  may  be  very 
important.  I think  the  public  should  know 
the  profitability  and  the  ownership  of 
particular  products,  in  this  case  particular 
journals  or  magazines.  One  may  want 
to  know  exactly  what  their  connection  is. 

It  is  very  important  that  one  should. 

4725.  There  are  one  or  two  other 
examples  of  the  subsidiary  company  and 
the  parent  company's  reluctance  to  be 
identified  with  it.  But  what  you  have 
said  now,  of  course,  makes  it  unnecessary 
for  me  to  refer  to  them  because  you  say 
that  these  private  considerations  ought  to 
yield  to  the  general  principle;  they  are  all 
relevant  particulars  of  companies’  affairs 

and  should  be  accessible  to  everyone? 

Yes. 

4726.  I think  we  could  pass  from  that 

and  the  next  point  I have  noted  is  take- 
over bids.  As  to  that,  I gather  you  have 
seen  the  regulations  issued  by  the  Board 
of  Trade  and  that  in  general  they  meet 
your  views? Yes. 

4727.  You  made  some  additional  sug- 

gestions about  a copy  of  the  offer  being 
filed  with  the  Registrar  of  Companies. 
I think  that  is  a new  provision  but  in 
general  I think  you  do  approve  of  these 
new  regulations? Yes. 

4728.  As  to  the  effects  of  the  take-over 
on  employees,  you  say  that  the  bidder 
ought  to  be  put  under  a statutory  obliga- 
tion when  carrying  out  one  of  these 
transactions  to  state  what  the  intention 
is  as  regards  the  future  of  the  employees. 
You  naturally  attach  great  importance  to 
the  future  of  the  employees  and  I must 
say  I fully  sympathise^  But  the  question 
is  how  to  devise  any  legal  method 

of  protecting  their  interests. Mr. 

Ferguson : We  do  not  ourselves  know  of 
any  legal  method  whereby  one  could 
protect  the  employees’  interests,  and  in 
general  one  could  in  most  cases  leave  it 
to  the  normal  consultation  process 
between  employees  and  employers  and  to 
the  negotiating  machinery  to  take  care  of 
any  cases  of  redundancy  and  matters  of 
that  nature. 

4729.  One  of  the  troubles  is  that  very 
often  the  object  underlying  one  of  these 
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take-over  bids  is  to  rationalise  the  under- 
taking so  that  they  concentrate  work  in 
one  factory  instead  of  two  to  save  costs, 
and  this  may  make  some  of  the  work- 
people redundant.  That  is  the  risk. — — 
Yes,  that  would  happen  with  many  take- 
overs. Employees  should  be  given  the 
greatest  possible  information  not  only  to 
enable  them  to  make  arrangements  if  that 
should  happen,  but  generally  so  that  they 
know  what  is  going  on  and  have  full 
information  about  their  employment. 

4730.  Yes.  But  it  is  impossible  to 

devise  any  scheme  of  pensioning  people 
off  and  so  forth— unless  of  course  they 
are  members  of  a fund. Mr.  Wood- 

cock'. Yes,  I do  not  think  we  went  quite 
so  far  as  that  when  we  talked  about 
disclosure  of  intentions.  But  we  must 
make  the  point  that  if  the  public  knew 
more  about  the  intention  of  a take-over, 
it  would  help  us  with  a lot  of  troubles 
arising  out  of  it.  Sometimes  you  get  the 
information,  sometimes  you  do  not. 
Where  you  get  the  information  you  can 
prepare  for  it.  But  I think  we  will  have  to 
leave  it  to  you  as  to  how  far  that  could 
be  made  an  obligation. 

4731.  If  it  is  included  amongst  the  terms 
of  the  take-over,  then  at  least  it  might 
strengthen  your  hands  in  any  negotiations 

for  the  benefit  of  the  employees? It 

may  from  their  point  of  view  ease  the 
take-over  insofar  as  the  unions  might 
otherwise  be  obstructive;  in  some  cases 
the  employees  might  be  obstructive  if  they 
did  not  know  what  was  intended. 

' 4732.  Then  the  next  point  I had  noted 
is  disclosure  of  ownership  and  control, 
and  you  are  in  favour  of  disclosure  by 
anyone  who  has  more  than  10  per  cent,  of 
the  capital.  Your  suggestion  is:  “We 
therefore  suggest  that  any  person  or 
institution  holding  or  acquiring  through 
a nominee  or  nominees  a total  of  more 
than,  say,  10  per  cent,  of  the  issued  share 
capital  or  debentures  of  any  company 
should  file  with  the  company  a statutory 
declaration  of  the  name,  address,  national- 
ity and  description  of  the  true  beneficial 
owner.”.  That  suggestion  is  on  the  same 
general  lines  as  suggestions  which  have 
been  made  by  other  witnesses.  There  is 
a considerable  body  of  opinion  to  the 
effect  that  this  disclosure  is  desirable,  but 
there  is  also  a fairly  strong  body  of 


opinion  that  in  fact  to  implement  any 
provision  of  that  sort  would  create  enor- 
mous difficulties. Mr.  Ferguson:  We 

are  not  competent  to  say  whether  the 
administrative  details  are  going  to  be 
insuperable  or  not.  But  we  have  noticed 
that  the  American  practice  for  their 
equivalent  of  public  companies  does  insist 
upon  some  similar  regulation  and  as  far 
as  we  know  it  has  worked  reasonably 
effectively. 

4733.  In  America? Yes. 

4734.  Have  you  got  specific  instances 
where  the  knowledge  of  beneficial  interest 
has  been  turned  to  good  account  or 
prevented  some  undesirable  development  ? 
We  have  no  details  of  that. 

4735.  How  far  would  it  really  benefit 

the  employees  ? 1 think  on  this  subject 

we  would  take  our  stand  on  principle. 

4736.  Public  interest  rather  than  em- 
ployees’ interest? Mr.  Murray:  I 

think  it  might  go  a little  beyond  that; 
there  might  be  a special  interest.  One  of 
our  unions  on  one  occasion  brought  to 
our  attention  the  difficulty  they  found  in 
securing  recognition  of  the  union  in  a 
particular  firm  for  negotiating  purposes. 
They  had  reason  to  believe  that  a large 
quantity  of  shares  was  held  by  a particular 
individual  on  whom  they  hoped — and  I 
think  it  is  perfectly  legal  for  unions  to 
operate  in  this  way — to  bring  some  pres- 
sure to  bear  to  talk  to  the  management 
and  to  persuade  them  to  act  in  a more 
reasonable  and  civilised  way.  They  found 
it  quite  impossible  to  obtain  definite 
information  as  to  whether  this  was  the 
case  and  I do  not  know  what  happened 
thereafter,  whether  in  fact  they  approached 
this  individual  or  not.  But  there  may 
well  be  occasions  like  this  where  the 
interests  of  our  members  could  be  ad- 
vanced by  knowing  with  whom  they  were 
dealing.  Also,  the  managements  them- 
selves might  be  more  disposed  to  adopt 
what  we  regard  as  good  practices  if  they 
knew  that  within  the  body  of  their  share- 
holders there  were  some  people  who 
might  make  a nuisance  of  themselves  if 
they  did  not  do  so.  So  there  can  be  at 
least  marginal  trade  union  interest  in  this 
as  distinct  from  the  more  general  public 
interest  to  which  you  referred. 
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Mr.  Douglass : When  meeting  with 
•companies  you  have  regard  to  the  influ- 
ence that  is  behind  the  scenes.  In  some 
you  make  the  approach  on  a general 
principle  that  the  wage  claim  will  be 
recognised  as  morally  justified;  with 
another  company  you  know  full  well  you 
are  going  to  have  to  fight  every  inch  of 
the  way  and  the  case  is  made  out  on  the 
assimiption  that  ultimately  it  is  going  to 
arbitration;  so  your  approach  to  the 
■company  must  always  take  account  of 
the  powers  behind  the  scenes. 

4737.  Yes,  I see  how  you  put  it.  Then 
.as  to  unit  trusts,  you  are  naturally 
.anxious  that  investors  in  unit  trusts  should 
understand  what  they  are  getting,  which 
is  an  investment  in  relation  to  which  they 
must  accept  some  degree  of  risk.  You 
•say  that  there  ought  to  be  a representative 
association  of  unit  trusts  and  an  approved 
code  of  conduct.  Well,  as  we  understand 
it,  the  present  position  is  that  there  is  a 
body  called  the  Association  of  Unit  Trust 
Managers  whose  membership  covers,  I 
am  told,  90  per  cent,  of  the  total  funds 
invested  in  unit  trusts  in  this  country,  and 
the  way  they  would  like  to  handle  the 
problem  is  to  produce  in  consultation  with 
the  Board  of  Trade  a model  trust  deed 
setting  out  the  rights  of  the  unit  holders, 
the  constitution  of  the  trust  and  the  way 
in  which  it  is  to  be  operated,  the  duties 
of  the  manager  and  the  duties  of  the 
trustee.  Would  an  arrangement  on  those 
lines  be  acceptable  from  your  point  of 

view? Mr.  Murray : This  sounds  a 

reasonable  approach.  I seem  to  recollect 
there  has  been  some  controversy  as  to  the 
constitution  of  this  body.  I believe  one 
large  firm  refused  to  participate,  but  one 
cannot  comment  on  that.  We  would  have 
thought  as  a general  type  of  approach  and 
given,  as  you  say,  consultation  with  the 
Board  of  Trade,  this  might  well  go  a 
considerable  way  towards  solving  the 
problem  to  which  we  draw  attention. 

Mr.  Woodcock : Is  this  a new  develop- 
ment? It  is  the  first  I have  heard  of  it. 
Not  long  ago  there  seemed  no  prospect 
whatever  of  their  forming  a representative 
body. 

4738.  They  have  formed  this  associa- 
tion now  which  does  appear  to  cover  the 
bulk  of  the  business.  Of  course,  all  unit 


trusts  have  to  be  authorised  under  the 
Act.  None  of  you  have  anything  further 
to  say  on  the  subject  of  unit  trusts?  Then 
I had  a note  about  donations  for  charitable 
purposes.  Charitable  in  this  context  would 
include,  I think,  benevolent.  First  of  all, 

I suppose  you  have  nothing  to  say  against 
charitable  and  benevolent  contributions 

within  reason. Only  that  there  should 

be  disclosure  of  what  payments  are  made 
or  are  proposed  to  be  made. 

4739.  Would  you  have  them  disclosed, 
however  small  they  were?  They  might 

be  quite  trifling  amounts. That  is  true. 

Nobody  is  concerned,  as  you  say,  with 
trifling  amounts,  but  in  these  days  some 
of  the  donations  are  not  trifling  at  all; 
there  are  some  quite  substantial  payments 
for  charitable  and  benevolent  purposes 
which  I think  should  be  disclosed. 

4740.  Mr.  Brown : Do  you  mean  in 

total  or  individually? 1 think  indi- 

vidually. It  is  not  only  the  amount,  it  is 
the  purpose. 

4741.  Mr.  Lawsoni  There  might  be 
some  difficulty  sometimes  as  to  whether 
the  object  of  a donation  is  something  that 
is  charitable  or  something  which  at  any 
rate  has  some  benefit  to  the  company 
concerned.  Normally,  companies  give 
only  to  charities  which  are  in  some  way 
connected  with  them  or  with  which  there 
is  some  association.  The  question  might 

be  rather  difficult. Yes.  But  why  is  it 

not  possible  to  meet  the  requirement  that 
all  payments  should  be  disclosed,  and  let 
the  public  decide  whether  it  is  for  the 
benefit  of  the  company  directly  or  for  a 
charitable  purpose? 

4742.  Mr.  Richardson'.  It  is  difficult 

sometimes  to  draw  the  line  between  what 
is  advertising  and  what  you  would  regard 
as  a donation. That  is  true. 

4743.  Mr.  Brown:  There  is  another 

practical  point  of  not  cluttering  up  the 
accounts  too  much  with  information.  A 
large  company  might  make  hundreds  of 
donations. We  concede  that.  Obvi- 

ously it  would  be  possible  to  draw  the 
line,  and  you  would  not  bother  about 
certain  small  amounts.  But  there  is  a 
growing  practice  on  the  part  of  companies 
of  making  payments  to  all  kinds  of  people 
for  all  kinds  of  purposes,  and  there  seems 

949 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


3rd  February,  1961]  mr.  h.  douglass,  mr.  g.  woodcock, 

MR.  L.  MURRAY  AND  MR.  N.  FERGUSON 


[Continued 


prima  facie  a very  strong  case  for  saying 
that  they  should  be  disclosed.  There  may 
be  difficulties  about  disclosure,  there  may 
even  be  dangers  about  disclosure.  There 
may  be  difficulties  about  defining  how  big 
the  amount  should  be  before  it  has  to  be 
disclosed.  I say  plump  for  disclosure 
rather  than  be  overcome  by  the  difficulties. 
I personally  applaud  gifts  of  some  kind, 
but  I think  the  shareholders  themselves 
and  in  this  case  the  public  are  entitled  to 
know  when  considerable  sums  are  dona- 
ted. I believe  in  some  cases  literally 
thousands  of  pounds  have  been  given  to 
colleges  and  institutions.  I would  have 
no  objection  to  that,  but  why  fail  to 
disclose  it?  I agree  if  you  are  thinking 
of  legislation  and  what  should  be  disclosed 
and  what  should  not,  when  you  get  to  the 
borderline  you  may  have  difficulty  in 
finding  a definition. 

4744.  Mr.  Lawson : It  may  affect  various 
funds  in  connection  with  employees, 
benefit  funds  of  one  kind  or  another, 
which  technically  may  be  charitable.  It 

is  a difficult  definition,  is  it  not? 1 do 

not  know  what  the  definition  is.  If  the 
widest  range  were  given,  then  you  would 
expect  them  to  follow  it.  I do  not  see  any 
danger  in  any  case  in  disclosing  what  they 
give  to  employees.  I do  not  think  any 
employee  would  worry  about  that;  if  the 
money  was  given  to  them,  that  would 
satisfy  them. 

Mr.  Douglas:  Surely  that  information 
is  given  now  ? 

Mr.  Woodcock:  In  some  cases,  it  is. 

Mr.  Douglass : If  there  is  no  objection 
to  it  being  given  now,  there  could  be  no 
objection  to  it  being  a statutory  obliga- 
tion. I make  that  point  because  I think 
in  almost  every  case  that  sort  of  informa- 
tion is  available.  If  it  is  already  available, 
what  is  the  objection  to  making  it  an 
obligation  ? 

4745.  What  I am  a little  afraid  of  is 
that  one  might  put  something  in  the  Act 
which  would  make  it  necessary  for  the 
companies  to  clutter  up  their  accounts 
with  a whole  list  of  items,  some  of  which 
might  be  the  kind  which  I think  you  are 
really  aiming  at  and  an  awful  lot  of  others 
which  would  not  be  the  items  in  which 
you  are  interested  but  which  would  have 


to  come  within  the  definition.  That  is 

the  sort  of  problem. Mr.  Woodcock: 

Yes,  we  can  see  the  problem  and  you  will 
have  ultimately  to  settle  it.  I would  be 
rather  disappointed  if  the  difficulties  were 
such  as  to  prevent  your  doing  anything 
at  all  about  it. 

4746.  Chairman:  There  is,  as  I see  it, 

one  point  against  this  disclosure,  that  the 
amounts  are  probably  relatively  trifling 
compared  with  what  is  paid  out  every  day 
under  their  general  powers  of  manage- 
ment by  the  directors.  Is  it  not  rather 
meticulous  to  say  that  of  all  payments 
these  particular  donations  should  be  dis- 
closed?  Well,  I would  draw  the  line  in 

amount.  Mr.  Lawson  was  raising  the 
question  of  definition.  I would  be  agree- 
able to  the  obligation  being  to  disclose 
some  but  not  others,  but  if  you  make  a 
recommendation  of  that  kind,  there  would 
be  a no  man’s  land  which  would  be 
difficult  to  operate;  that  was  your  point. 
But  we  do  this  in  every  month  of  the  year. 
Every  month  when  the  General  Purposes 
Committee  of  the  T.U.C.  meets  we  have 
requests  for  assistance  to  one  form  of 
activity  or  another,  mostly  charities.  We 
of  course  report  to  the  General  Council 
all  the  items,  even  if  it  were  a mere  £5, 
but  in  the  Annual  Report  obviously  we 
do  not  clutter  it  up  with  a whole  list  of 
£5  or  £10.  But  there  will  be  a great  deal 
in  the  next  Annual  Report  about  the  loan 
of  £50,000  to  the  Belgian  trade  unions. 

4747.  Mr.  Bingen : Y ou  are  a trade  union 
organisation  and  therefore  you  are  making 
these  contributions  out  of  the  contribu- 
tions of  your  members,  whereas  a trading 
organisation  is  distributing  monies  which 
are  accruing  in  the  course  of  trade  and 
directors  must  be  assumed  to  be  very 
careful  as  to  the  way  in  which  they  dis- 
burse funds  belonging  to  the  shareholders. 
It  is  rather  a different  position.  A large 
public  company,  not  the  one  with  which 
I am  associated,  published  their  total 
contributions  a few  years  ago.  I do  not 
know  whether  you  took  exception  to  it 
or  whether  you  had  any  comments  to 
make  on  it.  No  comment  has  been  made, 
nobody  seems  to  be  any  happier  whether 

it  is  there  or  not. It  is  a question  of 

the  use  to  which  they  are  put-  Surely  the 
argument  can  be  used — this  does  not  lead 
to  a conclusion  on  any  specific  gift — that 
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these  companies,  through  their  workers, 
have  at  their  disposal  very  large  sums  of 
money  and  they  can  distribute  these  very 
large  sums  over  a very  wide  field,  and  it 
is  a matter  of  public  interest,  I would  have 
thought,  as  to  how  exactly  they  used  this 
very  great  power.  I would  personally, 
from  what  I know  of  the  big  companies 
that  engage  in  this  kind  of  activity, 
approve  all  their  donations,  but  that  is 
not  the  point.  The  public  as  a whole  is 
entitled  to  know  what  it  is  that  these 
people  are  doing  and  the  extent  to  which 
they  are  doing  it;  just  as  the  public,  not 
only  our  own  members,  have  a right  to 
know  what  we  do.  We  would  not  report 
to  Congress  and  Congress  would  not  be 
interested  in  ten  guineas  given  to  some 
organisation  that  set  itself  up  to  help 
women  who  have  become  incapacitated; 
but  when  we  are  spending  large  amounts, 
like  the  £50,000  to  the  Belgian  unions,  it 
is  a matter  of  great  public  interest.  I do 
not  seek  to  say,  “ This  is  nothing  to  do 
with  you  ”.  I recognise  that  our  members 
and  the  public  are  interested  and  I would 
have  thought  the  company  directors  who 
were  distributing  money  would  recognise 
their  obligation  not  only  to  their  share- 
holders but  to  the  public. 

4748.  Chairman : Then  you  do  not 
object  to  charitable  and  benevolent  dona- 
tions in  reason  but  you  say  they  should  be 

disclosed  in  the  accounts  ? Yes,  subject 

to  an  exception  for  very  small  gifts. 

4749.  Then  the  next  one  you  are  not  so 
fond  of,  I believe,  is  the  political  donation. 
As  to  that,  it  occurs  to  me  you  may  use 
that  in  more  than  one  sense.  A company 
may  spend  money  on  opposing  or  pro- 
moting legislation  affecting  its  particular 
trade  or  business,  may  it  not?  That  in  a 
sense  is  political,  but  is  that  political  in 
the  sense  you  mean  or  do  you  confine  it 
to  direct  subventions  to  the  funds  of  this 

or  that  party? We  are  very  disturbed 

at  the  tendency  for  companies  to  spend 
money,  under  the  general  cloak  of  concern 
with  the  future  of  their  company,  on 
activities  concerned  with  issues  of  great 
political  interest  at  the  time  of  elections. 
That  is  one  thing.  I must  confess  that  we 
see  very  great  difficulties  in  legislating  to 
stop  them  from  that  kind  of  thing,  unless 
you  could  legislate  to  stop  them  doing  it 
in  a certain  period  round  about  election 


times.  But  when  it  comes  to  the  more 
specific  activities,  then  we  are  utterly 
opposed  to  companies  having  the  right  to 
spend  on  political  objects  as  defined  in 
the  Trade  Union  Acts : that  is  the  running 
of  candidates,  support  of  parties,  publica- 
tion of  literature,  and  so  on.  General 
expenditure  on  an  issue  of  nationalisation 
should,  in  our  view,  not  be  permitted 
during  the  period  when  the  whole  country 
is  deeply  engaged  in  the  political  issue. 

4750.  As  far  as  I remember,  the  particu- 

lar case  of  Tate  & Lyle  was  not  at  election 
time,  was  it? It  was  at  election  time. 

4751.  How  close? It  was  actually 

during  the  period  of  the  election  cam- 
paign. I think  it  would  be  reasonable 
that  companies  should  not  spend  money 
on  political  campaigns  during  the  period 
after  nomination  until  after  the  election. 
I would  have  thought  that  good  taste 
would  have  prevented  them  from  doing 
that,  but  if  they  have  not  got  the  decency, 
then  they  should  be  prevented. 

4752.  Your  suggestion  about  the  limit 
of  time  would  make  it  seem  more  a matter 
of  election  law  than  company  law.  Indeed, 
it  could  not  be  defined  as  company  law 
anyhow,  unless  one  is  going  to  say  that 
the  prohibition  should  only  affect  com- 
panies and  not  individuals  or  partnerships. 

You  say,  election  law  or  company 

law:  I do  not  know  precisely  what  your 
terms  of  reference  are,  but  I would  have 
thought  they  would  allow  you,  if  you 
thought  it  important,  to  make  a comment 
on  it,  even  if  you  did  not  make  a recom- 
mendation. 

4753.  Of  course,  it  is  a matter  really  of 

curtailing  the  company’s  power. We 

would  go  this  far  with  those  who  want 
to  defend  this  practice,  that  we  cannot 
really  justify  total  prohibition  upon  a 
company.  If  a company  seeking  to  defend 
itself  against  a political  move  goes  through 
a proper  form,  that  may  be  another 
matter.  In  any  case,  even  if  we  sought  a 
total  prohibition,  we  realise  the  difficulty 
of  definition,  which  might  make  you  hold 
back  from  making  any  recommendation. 
But  we  think  there  is  an  issue  here;  as  I 
say,  I think  it  is  largely  a matter  of  taste. 
I personally  would  be  quite  content  with 
no  prohibition  on  the  right  to  engage  in 
publicity  of  issues  that  affect  them,  if  I 
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could  depend  on  companies’  good  taste, 
but  I am  not  sure  that  would  work.  What 
I have  said  so  far  applies  to  advertisements 
by  companies  on  matters  affecting  them. 
But  we  are  very  much  opposed  to  expendi- 
ture on  narrower  political  activities. 

4754.  That  is  the  direct  contribution? 

A contribution  to  a political  party  or 

to  an  election  campaign. 

4755.  If  it  was  the  case  of  a party  going 
into  the  field  with  an  announced  intention 
to  bring  in  Prohibition,  maybe  a brewery 
firm  would  have  legitimate  grounds  for 
putting  its  arguments  in  favour  of  beer? 

1 think  that  is  rather  a different 

matter. 

4756.  Then  the  next  item  is  preferential 
payments  in  winding  up  under  section  319, 
and  one  should  add  to  that  the  similar 
provisions  which  come  in  section  94  as 
regards  receivers.  You  propose  that 
preferential  payments  in  respect  of  salaries 
or  wages  should  be  increased  from  £200 
to  £400  maximum  for  any  one  claimant. 
Yes. 

4757.  That  is  a view  the  Committee 
notes.  I suppose  it  depends  on  an 
estimate  of  the  value  of  money  and  wage 
rates  now  as  compared  with  what  it  was 
when  the  existing  legislation  was  passed  ? 
Mr.  Fergusorr.  Yes. 

4758.  Whoever  was  getting  £200  in 
four  months  in  1948  might  very  likely  be 
getting  very  much  more  now,  so  it  would 
be  reasonable  that  his. preferential  rights 
should  be  increased  to  some  extent.  That 

is  your  point,  really,  is  it  not? That  is 

what  we  believe.  . 

Mr.  Murray:  I would  not  draw  a 
precise  statistical  connection  between  the 
two.  We  are  not  suggesting  here  that 
people  are  getting  twice  as  much  money 
as  they  were  in  1948.  Nevertheless  we 
think  the  preferential  payments  might 
well  go  to  £400;  that  is  to  say,  we  are  not 
saying  that  £200  was  the  right  figure  or 
high  enough  in  1948.  But  your  general 
point  as  to  the  rise  in  earnings  is  correct. 

4759.  Then  you  have  a suggestion  of  a 

pre-preferential  payment  of  one  week’s 
wages  or  salaries,  limited  to  £25.  I see 
that  comes  from  the  report  of  the  Com- 
mittee on  Bankruptcy  and  Deeds  of 
Arrangement  Law  Amendment. Y es. 


4760.  And  the  recommendation  to  that 

effect  which  was  made  there  you  would 
like  to  see  embodied  in  the  Act? Yes. 

4761.  On  this  subject,  I do  not  know 

whether  this  point  has  occurred  to  you. 
There  was  the  case  of  Hutton  v.  West  Cork 
Railway  Company  in  which  it  was  held 
that  a company  could  properly  make 
gratuities  to  the  work-people  over  and 
above  their  legal  rights,  because  that 
tended  to  ensure  a contented  staff  and 
therefore  it  was  within  the  implied  objects 
of  the  company.  Then  it  was  held  once 
there  was  a winding  up  that  was  no  longer 
so  because  it  was  no  longer  of  any 
importance  whether  the  employees  were 
efficient  or  contented  or  not.  The  Public 
Trustee  has  submitted  evidence  in  which 
he  has  suggested  that  where  a company 
is  solvent  and  is  being  wound  up,  it  ought 
to  be  within  the  power  of  the  liquidator, 
with  the  sanction  of  a resolution  of  the 
company,  to  make  reasonable  gratuities 
and  donations  to  work-people  who  are 
losing  their  employment.  That  is  a small 
point,  perhaps,  but  I take  it,  it  would  have 
your  support? Yes,  indeed. 

Chairman : Those  are  all  the  questions 
I have  to  ask.  I do  not  know  whether 
any  of  my  colleagues  would  like  to  ask 
anything. 

4762.  Mr.  Bingen : I should  like  to  ask 
one  question.  There  has  been  quite  a lot 
of  general  discussion  about  the  position 
of  shareholders  vis-a-vis  directors  and 
managers  of  companies.  There  has  been 
a suggestion  from  various  quarters  that 
shareholders  are  a mere  body  of  sheep 
who  take  no  interest  in  company  affairs, 
allow  themselves  to  be  persuaded  by  the 
management  and  so  on.  Nowadays,  a 
great  number  of  people  are  interested  in 
companies  and  invest  in  their  shares; 
perhaps  the  T.U.C.  has  invested  funds 
from  time  to  time  in  the  shares  of  indi- 
vidual companies.  We  have  not  discussed 
this  afternoon  one  of  the  problems  which 
has  exercised  us  in  previous  meetings: 
how  one  can  make  shareholders  more 
interested  in  the  companies  in  which  they 
have  invested,  and  how  one  can  prevent 
directors  from  perhaps  taking  decisions 
which  are  not  in  the  interests  of  the  share- 
holders. Have  you  any  comments  you 
would  like  to  make  on  that  broad,  general 
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issue? Mr.  Woodcock’.  We  have  not 

discussed  this,  as  far  as  I know,  in  the 
T.U.C.  in  a way  that  would  enable  us  to 
be  competent  to  answer  the  question  you 
have  put  to  us.  We  have  known  of  this 
tendency  for  some  time  for  shareholders 
to  assume  a declining  importance  in  the 
affairs  of  companies.  I would  be  very 
hard  put  to  it,  even  if  I disapproved  of  it, 
to  think  what  you  could  do  by  law  without 
impeding  the  flexibility  implicit  in  modem 
industrial  management. 

Mr.  Douglass : Could  I put  it  this  way, 
if  we  tell  Mr.  Bingen  how  to  get  share- 
holders to  take  an  interest  in  their  com- 
pany’s affairs,  perhaps  he  would  tell  us 
how  to  get  trade  unionists  to  take  an 
interest  in  their  union’s  affairs.  The 
answer,  I think,  is  fairly  simple.  When  a 
company’s  shares  have  been  on  the  up 
and  up  for  a long  time,  apathy  happens 
automatically.  If  you  get  a company 
where  the  reverse  takes  place,  then  I think 
there  would  be  an  automatic  interest  on 
the  part  of  the  shareholders.  At  least, 
that  is  what  happens  with  our  trade  union 
members.  How  you  would  remedy  it  in 
terms  of  legislation,  I would  not  hke  to 
say. 

4763.  Mr.  Scott : You  would  agree  that 
there  is  a big  difference  between  what 
might  be  commercially  or  indeed  ethically 
desirable  for  companies  to  do  in  the  way 
of  disclosure  and  so  forth  and  what  could 
be  imposed  compulsorily  by  law  on  all 
companies?  If  anything  is  made  com- 
pulsory, there  must  be  a sanction  to  back 
it  up  if  it  is  not  complied  with,  sometimes 
even  by  oversight.  So  that  in  framing 
any  recommendation,  presumably  it  is 
rather  important-  to  bear  in  mind  that 
although  you  can  have  a high  standard, 
you  cannot  necessarily  impose  that  by 
law  on  all  companies.  I am  particularly 
impressed  by  what  you  said  under  para- 
graph 10  of  your  memorandum:  “ That 
the  extent  of  disclosure  which  the  Com- 
panies Act  makes  obligatory  in  the  profit 
and  loss  account  is  inadequate  is  demon- 
strated by  the  increasing  number  of 
companies  which  voluntarily  disclose  in- 
formation in  excess  of  the  minimum 
required  by  the  Act.”.  I think,  if  I may 
say  so,  that  is  a non  sequitur.  You  always 
get  people  disclosing  in  excess  of  a mini- 
mum. Is  there  not  something  in  that 


observation? Mr.  Woodcock : There 

is  a great  deal  in  that  observation.  We 
have  come  across  it  in  other  directions. 
We  come  up  against  it,  for  example,  in 
connection  with  the  health  service  and 
welfare  and  industrial  work.  The  law 
imposes  only  minimum  obligations  and 
we  rely  a great  deal  on  the  more  pro- 
gressive humanitarian  firms  to  do  some- 
thing in  excess  of  the  law.  But  I think 
we  have  to  admit  that,  as  you  say,  there 
is  bound  to  be  at  any  time  a difference 
between  what  is  morally  or  ethically  or 
commercially  the  kind  of  thing  you  ought 
to  do  and  what  in  fact  the  law  compels 
you  to  do.  But  we  would  go  a little 
further  and  say  there  seems  to  be  a ten- 
dency on  the  whole  to  wait  a long  time 
before  accepting  what  is  established  prac- 
tice as  something  which  should  be 
legalised.  I think  the  question  is,  in 
company  law  is  this  gap  too  wide  ? Have 
we  now  reached  the  point  at  which  one 
can  lift  up  the  level  of  legal  obligations, 
especially  in  view  of  the  fact  that  some 
companies  have  shown  it  can  be  done? 

4764.  Bear  in  mind  that  companies 
can  differ  so  widely  in  their  particular 
category:  trading  companies,  merchanting 
companies,  investment  companies  and  so 
on,  carrying  on  widely  different  interests. 
What  is  applicable  to  one  is  not  to  another. 

1 am  merely  saying  your  argument 

can  be  used  to  stop  anything.  Where  do 
you  draw  the  line?  What  is  your  stan- 
dard? Do  you  decide  what  ought  to  be 
done,  what  you  ought  to  compel  all 
employers  to  do  by  reference  to  the  least 
efficient,  the  least  competent,  the  least 
progressive  firm?  Obviously  you  cannot 
determine  it  by  the  most  progressive  firm. 
Where  do  you  draw  the  line?  Which  is, 
for  this  purpose,  the  representative  firm? 
As  I say,  there  will  always  be  a gap  but 
there  is  always  this  question  as  to  where 
to  draw  the  line.  We  are  not  asking  for 
everybody  to  come  up  to  the  level  of  the 
most  progressive.  It  is  a question  of  what 
should  be  the  standard;  what  evidence  of 
competence  do  you  take  to  justify  making 
this  obligation? 

4765.  Mr.  Brown : I would  like  to 
continue  the  comments  on  shareholders 
investing  in  companies  and  particularly 
Mr.  Douglass’s  remark  that  when  things 
are  not  going  so  well,  shareholders  take 
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more  interest  and  in  fact,  of  course,  that 
extends  on  occasions  to  interfering  with 
the  management  when  it  becomes  in- 
efficient. With  that  in  mind,  1 was 
surprised  to  hear  no  expression  of  dislike 
of  voteless  shares.  Positions  can  arise 
when  the  control  of  the  company  is  entirely 
with  the  management,  and  if  that  becomes 
inefficient,  there  is  nobody  to  turn  them 

out. Mr.  Douglass : My  comment  is 

if  there  is  a controversy,  the  remedy  lies 
with  the  shareholders,  without  our  inter- 
fering in  that. 

Mr.  Murray : If  a man  buys  this  type  of 
share  with  his  eyes  open,  he  must  take  the 
consequences. 

4766.  I am  thinking  of  the  effect  on 
employees  as  well. Mr.  Woodcock'. 

C The  witnes 


Your  question  was  based  upon  an  assump- 
tion which  I do  not  think  we  could  accept 
generally:  that  the  shareholders  are  more 
intelligent,  more  humane  and  more 
knowledgeable  than  the  people  they  are 
up  against. 

4767.  There  could  be  extreme  cases 
where  nobody  could  interfere  with  the 

management. Well,  I do  not  know 

that  nobody  can  interfere:  there  are  more 
ways  of  interfering  than  one. 

Chairman:  Those  are  all  the  questions 
we  want  to  trouble  you  with  and  I would 
just  like  to  say  on  behalf  of  the  Committee 
how  very  much  obliged  to  you  we  are  for 
coming  and  giving  us  so  much  of  your  time. 
I think  we  have  had  a very  interesting 
discussion.  Thank  you  very  much. 

es  withdrew) 


Mr.  R.  E.  Williams,  Mr.  W.  G.  Pull: 
and  Mr.  R.  G.  Dyso 

4768.  Chairman:  Gentlemen,  we  are 
very  much  obliged  to  you  for  coming  here 
this  evening  to  state  the  view  of  the  British 
Overseas  Banks  Association  in  regard  to 
the  question  of  the  exemption  which  you 
axe  allowed  under  the  Act  from  disclosing 
your  inner  reserves  and  certain  provisions 
in  your  accounts.  You,  Mr.  Williams, 
are  the  Chariman  of  the  Association  and 
General  Manager  of  the  Standard  Bank 
of  South  Africa.  Mr.  Pullen  is  a member 
of  the  Committee  of  the  Association  and 
Chief  General  Manager  of  the  Chartered 
Bank.  Mr.  Low  is  also  a member  of  the 
Association  and  joint  General  Manager 
of  the  Bank  of  London  and  South  America. 
Mr.  Brooke  is  a member  and  Head  Office 
Manager  of  the  Australia  and  New  Zealand 
Bank.  And  Mr.  Dyson  is  a member  and 
General  Manager  of  Barclays  Bank 

D.C.O.  Is  that  correct? Mr.  Williams: 

That  is  correct,  my  Lord. 

4769.  Can  you  tell  us  something  about 

your  Association  ? How  many  constituent 
banks  have  you? Thirty-two. 

4770.  Are  they  all  over  the  world  ? 

Yes,  widely  distributed  all  over  the  world. 
Approximately  50  per  cent,  are  registered 
British  companies  and  the  other  50  per 
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cent,  operate  in  the  Commonwealth  and 
have  offices  in  London  that  qualify  them 
for  membership  of  the  Association  be- 
cause they  are  registered  in  British 
territories.  Those  are  the  general  quali- 
fications. 

4771.  Some  of  them,  I understand,  are 

chartered  companies? Yes,  our  mem- 

bership includes  one  or  two  chartered 
companies. 

4772.  Under  the  special  provisions  of 
the  Fourteenth  Schedule  to  the  Act,  have 
any  directions  been  given  which  make 
their  obligations  different  from  one  of  the 

ordinary  banks  in  this  country? Mr. 

Pullen:  There  is  no  difference  in  respect 
of  the  accounts. 

4773.  There  is  nothing  which  qualifies 

the  ordinary  accountancy  provisions  as 
applied  to  a bank? Nothing  at  all. 

4774.  There  is  a certain  amount  of 
evidence  we  have  heard  about  these 
exemptions  and,  in  particular,  from  the 
Committee  of  London  Clearing  Bankers, 
and  it  seemed  to  us  reasonable,  in  dealing 
with  your  evidence,  to  start  by  looking  at 
the  evidence  in  their  memorandum,  and 
then  consider  how  far  the  conditions  you 
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have  to  contend  with,  banking  as  you  do 
overseas,  could  be  regarded  as  adding  to 
the  reasons  advanced  by  the  Clearing 

Bankers.  Do  you  follow? Mr. 

Williams'.  Yes. 

4775.  This,  I think,  is  the  material 
passage  from  the  London  Clearing 
Bankers’  memorandum  which  sums  up 
their  case:  “ (1)  In  the  case  of  banks,  the 
interests  of  the  depositors  outweigh  those 
of  shareholders.  (2)  Unquestioning  con- 
fidence in  the  stability  of  the  banking 
system  is  a national  asset  of  the  first  impor- 
tance. (3)  While  it  is  important  enough 
that  the  banks  should  enjoy  this  un- 
questioning confidence  at  home,  it  is  even 
more  important  that  they  should  do  so 
in  the  eyes  of  the  outside  world;  and  some 
overseas  countries  which  are  not  so 
happily  placed  watch  the  evidence  of 
stability  very  closely  and  react  very 
quickly  to  any  unusual  symptoms.  (4) 
But  the  earnings  of  the  banks  are  subject 
to  wide  fluctuations  from  year  to  year 
since  the  results  may  be  much  affected  by 
changes  in  the  value  of  their  investment 
holdings  and  by  their  experience  in  respect 
of  bad  debts.  (5)  In  consequence, 
reserves,  which  in  any  other  business 
would  be  considered  large  in  relation  to 
the  capital  employed  and  to  the  normal 
trading  profit  have  to  be  built  up  in  good 
times,  in  the  knowledge  that  equally  large 
drafts  on  those  reserves  may  be  required 
in  other  years.  (6)  Full  disclosure  in  the 
accounts  might  embarrass  the  banks  in 
their  policy  of  making  large  provisions  in 
good  years,  while  the  spectacle  of  heavy 
drafts  on  those  reserves  at  other  times 
might  undermine  that  unquestioning  con- 
fidence in  the  stability  of  the  banks  which 
is  acknowledged  to  be  a national  asset  of 
the  first  importance.”. 

Those  are  the  six  points  listed  by  the 
Committee  of  London  Clearing  Bankers, 
and  one  might  add  to  that  the  reference 
in  your  own  memorandum,  in  which  you 
refer  to  the  special  difficulties  in  some 
foreign  countries.  I think  you  can  help 
us  best  if  you  can  tell  us  in  your  own 
words  the  additional  reasons  you  say 
apply  to  your  case  as  compared  with  the 
Clearing  Banks. We,  of  course,  whole- 

heartedly support  the  arguments,  repre- 
sentations and  recommendations  which 
have1  been  made  in  respect  of  the  banking 


system  as  a whole  by  the  other  bankers 
who  have  spoken  before  this  Committee. 
There  are,  as  you  say,  specific  matters 
which  affect  the  British  overseas  banks  in 
particular.  One  or  two  of  the  matters 
which  have  been  mentioned  by  the 
clearing  banks  apply  with  even  greater 
force  to  the  British  overseas  banks.  You 
have  mentioned  the  question  of  confidence 
in  the  stability  of  the  banking  system. 
This  is  of  vital  importance  in  the  young 
and  emergent  territories  in  which  the 
British  overseas  banks  largely  operate. 
The  question  of  investments  has  also  been 
mentioned.  I think  there  has  been 
reference  to  the  depreciation  in  British 
Government  securities,  which  has  to  be 
cared  for.  The  British  overseas  banks 
also  hold  British  Government  investments 
and,  in  addition,  hold  the  securities  of 
governments  of  territories  in  which  they 
operate.  In  the  young  and  emergent 
territories  the  value  of  these  government 
investments  is  liable  to  even  wider  fluctu- 
ations, due  to  political  and  other  distur- 
bances. For  the  same  reasons,  there  may 
be  disruption  of  trade  and  business  in 
many  of  these  territories,  and  in  this  res- 
pect we  are  even  more  vulnerable  than  the 
British  clearing  banks.  You  have  also 
alluded  to  the  question  of  the  overseas 
correspondents  and  connections  of  the 
British  clearing  banks.  Such  connections, 
I feel,  are  even  more  important  to  the 
British  overseas  banks.  We  deal  almost 
entirely  with  overseas  trade  and  I think, 
perhaps,  a point  should  be  made  in  regard 
to  the  bill  on  London,  which  is  that  world- 
wide instrument  which  deals  with  the 
settlement  of  international  transactions. 
That  is  a bill  on  the  banks  in  London,  and 
particularly  on  the  British  overseas  banks. 
Were  the  confidence  of  people  overseas 
in  any  way  weakened,  the  value  of  the  bill 
on  London,  as  I see  it,  would  be  largely 
lost.  That  must  reflect  on  the  economy 
of  this  country,  inasmuch  as  the  British 
overseas  banks  are  really  a source  of 
considerable  invisible  exports  for  the- 
United  Kingdom. 

Those  are  the  considerations  as  I see 
them  from  the  point  of  view  of  our 
position  in  this  country,  but  as  we  cany 
on  business  in  the  overseas  territories  we 
are  in  a particularly  difficult  position.  We 
operate  in  under-developed  territories,  in 
young  and  emergent  countries  in  which 
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there  is  almost  a complete  lack  of  experi- 
ence among  the  indigenous  population  in 
matters  of  finance.  It  might  become  very 
difficult  to  satisfy  the  authorities  there,  or 
such  authorities  as  may  come  into  power, 
of  the  need  to  maintain  ample  reserves. 
The  growth  of  nationalism,  too,  coupled 
with  this  inexperience,  might  lead  to 
pressure  on  the  banks  to  remit  any  inner 
reserves  to  those  territories.  We  should 
be  under  pressure  to  support  all  sorts  of 
schemes  of  development  which  would  not 
be  normal  banking  propositions.  It 
might  be  difficult  to  repatriate  funds. 
There  might  even  be  restriction  on  move- 
ment of  profits  back  to  this  country, 
which  are  part  of  the  invisible  exports  of 
this  country.  In  operating  in  these  young 
and  under-developed  territories  we  fre- 
quently assist,  to  a not  inappreciable 
extent,  in  supporting  propositions  which 
we  feel  to  be  in  the  interests  of  the 
economy  of  the  country.  Those  proposi- 
tions might  not  always  be  normal  banking 
propositions.  Nevertheless,  we  do  that  in 
the  interests  of  the  economy  of  the  country 
in  the  knowledge  that  we  have  inner 
reserves.  If  the  project  which  is  supported 
is  protracted,  or  if  it  goes  wrong  and  we 
lose,  we  can  weather  the  storm.  If  we 
were  to  disclose  our  reserves,  it  would 
behove  the  banks  to  confine  their  activi- 
ties to  purely  orthodox  banking  proposi- 
tions. 

Most  of  the  British  overseas  banks 
operate  in  several  different  countries  and 
carry  inner  reserves  covering  the  whole  of 
their  activities,  so  they  can  iron  out 
difficulties  in  any  one  country  from  their 
total  resources.  If  we  found  we  had 
particular  stresses  and  strains  to  cope  with 
in  a particular  country,  we  should  probably 
be  able  to  carry  the  situation  in  the 
knowledge  that  we  had  these  inner 
reserves,  whereas  if  they  were  disclosed 
we  should  probably  be  under  pressure  to 
transmit  those  reserves  overseas  and, 
instead  of  carrying  the  stresses  and  strains, 
have  to  adopt  urgent  remedial  action. 

In  these  overseas  territories  where  we 
operate,  there  are  indigenous  banks  and 
international  banks  which  are  not  subject 
to  the  requirement  to  disclose  inner 
reserves,  and  British  banks  operating  in 
those  territories  alongside  those  other 
banks  would  be  at  a distinct  disadvantage 


if  they  were  now  required  to  make  such 
disclosure.  I think  it  is  most  important 
that  the  stability  of  the  banking  system 
should  be  maintained  in  these  overseas 
territories  and  I cannot  see  what  would 
be  gained  by  disclosing  these  reserves  at 
all;  in  fact,  very  much  the  reverse.  That, 
broadly,  is  our  case,  which  we  should  like 
to  put  before  you,  with  its  particular 
bearing  on  our  operations  as  distinct  from 
the  operations  of  the  clearing  banks  in 
this  country. 

4776.  Who  are  your  customers — trad- 
ing concerns,  or  private  individuals  ? 

They  would  be  made  up  of  both. 

4777.  It  has  been  put  to  us  that  the  old 

objection  was  that  if  you  had  no  inner 
reserves  and  disclosed  a loss  which 
appeared  on  your  balance  sheet,  there 
might  be  a run  on  the  bank;  and  that  that 
may  have  been  so  a hundred  years  ago 
but  nowadays  people  are  more  sophisti- 
cated. How  would  that  apply  to  your 
territories?  How  much  do  they  know 
about  it? Very  little. 

Mr.  Pullen : There  was  not  so  long  ago 
a run  on  a bank  at  Singapore. 

4778.  Mrs.  Naylor : How  justified  was 

the  run  on  the  bank  in  Singapore? 

Perhaps  liquidity  was  not  as  high  as  it 
should  have  been,  but  it  only  needs  a 
rumour. 

4779.  Mr.  Brown : There  was  no  ques- 
tion of  insolvency? No,  liquidity, 

perhaps. 

Mr.  Williams : You  say  that  people  in 
this  country  are  sufficiently  sophisticated 
and  if  there  was  a run  on  a particular 
bank  they  would  not  worry  about  it.  That 
would  not  be  true  of  the  overseas  terri- 
tories. If  there  was  a run  on  a particular 
bank  as  a result  of  disclosure  in  the 
balance  sheet,  other  banks  might  become 
suspect  and  it  would  have  a snowball 
effect  and  undermine  the  credit  structure 
of  the  whole  country.  It  might  even  apply 
in  this  country,  although  it  would  take 
longer  for  the  snowball  to  build  up — but 
it  could  happen. 

4780.  Professor  Gower:  The  bank  on 
which  there  was  a run  had  presumably 
not  disclosed  its  full  reserves.  It  did  not 
have  to  reveal  its  true  financial  position. 
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It  might  be  argued  that  the  best  way  to 
prevent  rumours  is  to  reveal  the  truth. 

Mr.  Pullen:  Legislation  has  been 

brought  into  force  in  India  which  pro- 
hibits full  disclosure  by  banks.  They  have 
had  two  or  three  runs  on  banks  and  the 
governor  of  the  Reserve  Bank  considers 
it  essential  for  the  strength  of  the  banking 
system  and  the  confidence  of  the  public, 
that  reserves  are  not  disclosed.  I happen 
to  know  that  his  fear  is  the  paucity  of 
certain  reserves.  But  that  is  being  catered 
for  by  legislation. 

4781.  Mrs.  Naylor:  Axe  there  any 
territories  in  which  there  is  compulsory 

disclosure? Mr.  Williams:  No,  none 

at  all  so  far  as  I know. 

4782.  In  how  many  countries  do  you 

operate? The  British  overseas  banks 

are  world  wide. 

4783.  Sir  George  Erskine:  There  is  full 

disclosure  in  the  United  States? Mr. 

Pullen:  That  is  a misconception.  Strictly 
speaking  there  is  supposed  to  be  full  dis- 
closure, but  from  some  of  my  banking 
friends  in  the  United  States  I understand 
they  are  able  to  build  up  reserves  in  con- 
tingencies by  making  provisions  for  bad 
and  doubtful  debts. 

4784.  Mr.  Bingen:  Are  we  now  dis- 
cussing solely  the  accounts  of  companies 
incorporated  here  which  have  a controlling 
interest  in  companies  abroad?  So  far  as 
you  are  operating  through  a company 
incorporated  in  Singapore  we  have  got  no 

jurisdiction. We  do  not  operate 

through  a separate  company  there;  it  is 
a branch. 

4785.  Sir  George  Erskine:  Are  there 
any  countries  where  you  have  got  to  make 
greater  disclosure  than  is  required  at 

home? Government  inspection,  but 

not  disclosure. 

Mr.  Williams:  Regulations  vary  from 
country  to  country,  but  by  and  large,  so 
far  as  the  Commonwealth  is  concerned, 
British  practice  is  followed. 

4786.  There  are  government  inspectors  ? 
— ■ — There  are  government  inspectors  in 
some  parts,  but  not  in  the  countries  where 
the  bank  I represent  operates. 


Buenos  Aires  there  are  two  government 
inspectors  permanently  on  the  branch 
premises.  There  is  no  public  disclosure 
in  the  accounts  we  are  required  by  law  to 
publish  in  that  country.  There  is  no  dis- 
closure of  what  is  placed  to  reserves  for 
bad  debts  or  losses  thereon. 

4787.  Mr.  Brown:  So  far  as  your  mem- 
bers are  not  registered  in  this  country,  to 
what  extent  are  they  controlled  by  the 

British  Companies  Act? Mr.  Williams: 

They  are  not  controlled  by  the  British 
Companies  Act  in  the  same  way  as 
English  companies.  They  are  not  in 
the  same  position  as  we  here  today  are 
— we  are  representing  the  British  overseas 
banks  registered  in  this  country. 

4788.  Mr.  Lawson:  You  refer  to  the 

fact  that  it  could  have  adverse  conse- 
quences if  it  were  known  that  a particular 
bank  had  run  down  its  reserves.  I was 
under  the  impression  that  so  far  as  the 
purely  British  banks  were  concerned, 
although  they  do  not  disclose  their  true 
profits  they  do  disclose  the  trend  of  their 
profits. That  is  the  practice. 

4789.  Does  that  apply  to  your  banks 

as  well? Yes,  it  does. 

4790.  Do  you  attach  the  same  impor- 
tance to  the  profit  and  loss  account  as 
you  do  to  the  balance  sheet?  It  would  be 
possible  to  take  the  view  that  a bank 
might  retain  secret  reserves  in  the  balance 
sheet  but  should  disclose  the  full  profits 
for  the  year  and  the  amount  put  into  the 
secret  reserve.  Is  each  aspect  of  it  equally 

harmful  to  you? 1 think  disclosure  of 

fluctuations  is  equally  important  as  the 
disclosure  of  the  reserve  itself.  If  there 
were  a very  heavy  draft  on  the  inner 
reserves  and  if  it  were  reflected,  questions 
would  soon  be  asked  as  to  the  position 
of  the  bank. 

4791.  Supposing  you  showed  only  the 
amounts  put  into  the  inner  reserve,  you 
would  not  have  to  disclose  when  those 
inner  reserves  were  used  to  meet  large  and 

exceptional  losses. In  many  of  the 

territories  in  which  we  operate  if  large 
transfers  were  seen  to  be  made  to  inner 
reserves,  we  should  come  under  pressure 
to  move  the  funds  to  the  territory  con- 
cerned, or  to  more  than  one  of  the 
territories,  or  to  support  to  an  even  greater 


Mr.  Low:  In  Latin  America  there  is  a 
complicated  system.  For  instance,  in 
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extent  the  economy  of  those  countries, 
and  to  a greater  extent  than  would  be  wise 
from  the  point  of  view  of  the  stability  of 
the  bank. 

Mr.  Pullen:  The  questioner  has  possibly 
not  realised  that  a big  fluctuation  in 
British  Government  securities  would  mean 
a big  transfer  from  inner  reserves.  In  a 
year  when  the  bank  rate  had  gone  up 
suddenly  we  had  to  transfer  some  millions 
of  pounds  from  inner  reserves  or  we  would 
have  had  to  show  this  as  a loss  on  our 
holdings  of  government  securities,  which 
we  should  not  like  to  be  known  in  the 
eastern  countries  as  it  would  not  have 
been  understood.  They  would  think  we 
were  in  a bad  way. 

4792.  I was  putting  it  to  you  that  it 
might  not  be  harmful  if  what  you  had  to 
disclose  was  the  annual  amount  you  had 

put  into  the  reserves. It  does  not  sound 

quite  honest  to  me,  quite  frankly. 

Mr.  Williams'.  Would  there  not  be  a 
risk  that  the  less  well  informed  people 
would  add  the  figures  together  and  say 
“ This  institution  must  have  an  enormous 
fund  by  now.  We  have  had  no  indication 
of  any  draw  ing  from  the  reserves.  W'hat 
has  happened  to  this  fund?  **? 

Mr.  Lawson:  You  would  probably  have 
to  put  some  limit  on  it. 

4793.  Mr.  Brown:  It  is  a fact  that  you 
have  to  disclose  that  there  is  a transfer, 

but  not  the  amount? No,  there  is  no 

disclosure  at  all  in  the  countries  with 
which  I am  concerned,  except  to  the 
income  tax  authorities,  and  then  there  is 
a return  of  the  movement  but  not  of  the 
total  amount  of  our  inner  reserves. 

4794.  I thought  the  profit  and  loss 
account  indicated  that  there  had  been  a 

transfer? Mr.  Pullen:  I think  the 

account  states  “ to  or  from  reserves  ”. 

4795.  Mrs.  Naylor:  You  are  in  an 
awkward  position,  because  you  want  to 
look  both  richer  than  you  are  and  poorer 

than  you  are? Yes,  it  could  be  put 

that  way. 

Mr.  Low:  On  the  question  of  transfers 
to  or  from  reserves,  where  it  could  be 
shown  that  profits  made  in  one  country, 
the  remittance  of  which  involved  a drain 


on  that  country’s  foreign  exchange  re- 
serves, had  been  used  to  meet  losses 
incurred  in  another  country,  or  to  cover 
the  depreciation  of  working  capital  there 
due  to  currency  devaluation,  the  political 
reaction  in  the  former  country  could  be 
extremely  detrimental  to  the  bank’s  own 
position  in  that  particular  country. 

4796.  Mr.  Lawson:  They  must  know 
that  already,  if  they  inspect  your  accounts 

locally? Yes,  but  they  do  not  know 

how  much  you  make  in  another  country . 

4697.  I can  see  that  a particular  country 
is  extremely  interested  in  seeing  that  the 
money  that  is  made  in  that  country  is  not 
transferred,  but  that,  I imagine,  they  know 

already  from  the  inspection. Yes,  in 

the  majority  of  countries. 

4798.  Mr.  Bingen:  Take  your  branch 
in  Buenos  Aires  where  there  are  two 
inspectors.  You  have  to  publish  certain 
figures  and  pay  income  tax.  Would  that 

not  give  a clue  to  the  trading  profit? 

In  that  country,  yes. 

4799.  If  we  had  got  them  all  together, 

we  could  consolidate  your  figures? 

Yes. 

4800.  If  we  had  got  all  the  figures  we 

should  be  able  to  work  it  out? It 

would  be  extremely  difficult  to  do;  it 
would  be  almost  impossible. 

4801.  Mr.  Brown:  I think  you  said  the 
branch  figures  are  not  published? — * — 
The  local  balance  sheets  are  published; 
the  profit  and  loss  is  published. 

4802.  Mr.  Lawson:  The  true  profit  is 

published? No,  after  transfer, 

4803.  Mr.  Bingen : The  tax  computation 

is  shown? Mr.  Pullen:  No. 

4804.  Mr.  Richardson:  That  is  known 
to  the  authorities  privately  ?— — Yes. 

4805.  Mrs.  Naylor:  The  amount  of  tax 
paid  is  shown  in  the  published  accounts? 

We  do  not  have  local  accounts.  We 

have  to  give  one  in  India,  but  in  practi- 
cally every  other  country  our  figures  are 
confidential  to  the  central  bank.  They 
are  not  published  locally.  They  are  merely 
branches,  not  complete  entities  as  com- 
panies. 

4806.  In  the  Argentine  do  you  have  to 

show  tax  figures,  Mr.  Low? Mr.  Low: 

Yes. 
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4807.  Mr.  Lumsden : It  was  mentioned 
that  the  United  States  banks  achieved  the 
same  secrecy  by  creating  contingency 
reserves  for  bad  debts.  Are  the  transfers 
to  and  from  such  reserves  completely 

undisclosed? Mr.  Pullen : That  is  my 

impression.  I know  a lot  of  American 
bankers  and  they  indicate  they  are  allowed 
to  put  aside  a percentage  of  their  lendings 
as  a contingency  for  bad  debts. 

4808.  Sir  George  Erskine:  I think  that 

figure  is  disclosed — what  is  actually  trans- 
ferred to  contingency  account. Yes, 

it  is. 

4809.  Mr.  Brown : Would  you  not 
consider  that  the  American  banks  are  not 
really  comparable — that  they  do  not  trade 

overseas? Mr.  Williams : Broadly 

speaking,  that  is  true.  There  are  two 
American  banks  which  operate  in  South 
Africa  and  they  are  not  subject  to  the 
same  regulations  as  we  should  be  if  under 
the  British  Companies  Act  we  had  to 
disclose  reserves.  The  American  banks 
are  in  a different  category.  The  whole 
system  in  the  United  States  is  so  different. 
I believe  there  are  about  14,000  banks  in 
America,  spread  throughout  the  length 
and  breadth  of  the  country,  not  banks 
with  a country-wide  network  of  branches. 
If  there  was  any  difficulty  with  regard  to 
any  particular  bank  in  America — say,  in 
the  Middle  West — any  repercussions 
would  tend  to  be  confined  to  that  area 
and  would  not  have  the  country-wide 
repercussions  there  would  be  in  this 
country  or  in  some  of  the  overseas  terri- 
tories where  we  operate. 

Mr.  Low : It  is  also  true  to  say  that  there 
are  few,  if  any,  American  banks  operating 
solely  overseas  in  the  same  way  as  the 
British  overseas  banks  which  we  represent. 
Those  American  banks  which  do  operate 
are  the  larger  ones— the  First  National 
City,  the  Bank  of  America,  and  others — 
and  the  volume  of  their  business  repre- 
sented by  their  overseas  branches  is  rela- 
tively small  compared  with  the  size  of  the 
whole  bank. 

Mr.  Williams’.  Our  memorandum  was 
quite  brief  because  we  did  not  wish  to 
burden  the  Committee  with  repetition. 
We  knew  that  the  London  Clearing 
Bankers  were  going  to  submit  a compre- 
hensive review.  Would  it  be  helpful  to 


the  Committee  if  we  were  to  put  any  of 
these  points  down  in  a supplementary 
memorandum? 

4810.  Chairman : If  you  feel  you  can  do 
better  justice  to  your  case  by  sending  us 
something,  by  all  means  do,  and  if,  on 
consideration,  you  feel  there  is  anything 
you  can  usefully  add,  perhaps  you  will 

send  it  in. We  should  be  pleased  to  do 

that. 

4811.  Professor  Gower : I gather  from 
your  memorandum  that  one  of  your 
objections  to  losing  the  exemption  is  that 
this  would  lead  to  disclosure  of  informa- 
tion which  would  be  used  by  the  trade 
unions  abroad  in  wage  negotiations.  The 
objection  of  the  T.U.C.  here  to  non- 
disclosure under  the  exemption  is  that  it 
deprives  them  of  information  which  they 
ought  to  have  in  connection  with  wage 
negotiations.  The  point  made  by  the 
London  Clearing  Bankers  was  that  this 
sort  of  information  was  not  needed  at  all 
in  wage  negotiations.  There  seems  to  be  an 
inconsistency  here.  The  London  Clearing 
Bankers  say  there  is  no  point  in  disclosing 
the  information  because  it  would  be 
useless  in  the  negotiations,  and  you  appear 
to  say  you  want  to  retain  the  exemption 
because  the  information  would  be  useful. 

The  point  is  that  in  some  countries 

the  trade  unions  are  responsible  and  in 
other  countries  in  which  we  operate  they 
are  less  responsible;  my  own  experience 
is  that  in  the  countries  in  which  the  bank 
which  I represent  operates  the  trade 
unions  concerned  have  felt  no  disadvan- 
tage in  not  having  the  full  figures  as  to 
the  amount  that  has  gone  to  reserves. 
This  has  not  affected  the  negotiations  in 
any  way;  they  have  been  conducted  by 
reference  to  quite  different  considerations 
from  what  the  bank  might  have  made  by 
way  of  true  profits. 

4812.  In  other  words,  this  argument 

about  trade  unions  is  irrelevant? It 

could  apply  in  some  countries. 

Mr.  Pullen : We  are  in  negotiation  with 
three  trade  unions  which  are  trying  to 
get  these  reserves  divulged  so  that  they 
can  get  bonuses  for  their  staffs  and  more 
fringe  benefits,  and  in  some  countries  they 
are  already  paying  maternity  benefits  to 
the  dependents  of  clerks,  and  so  on.  It  is 
merely  an  attempt  to  try  to  get  something 
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from  us  which  a trade  union  in  this  country 
would  never  have  considered.  I am  talk- 
ing of  the  irresponsible  as  against  the 
responsible  unions. 

4813.  But  looking  at  it  from  a trade 
union  point  of  view,  is  it  irresponsible? 

— 1 would  think  it  irresponsible  because 

I think  the  wage  structure  of  the  country 
is  more  important.  We  have  actually  had 
governments  coming  to  us  and  telling  us 
we  must  not  pay  servants  of  the  bank  at  a 
rate  which  upsets  the  pay  in  government 
service.  That  again  is  a case  where  I 
know  the  government  has  taken  action 
to  stop  the  unions.  I think  trade  unions 
abroad  and  trade  unions  here  are  quite 
different  things. 

4814.  Mr.  Bingen'.  We  have  been  dis- 
cussing this  afternoon  your  suggestion 
that  you  should  be  exempted  and  placed 
in  the  same  position  as  the  clearing  banks, 
and  therefore  we  have  to  consider  the 
balance  of  advantage  on  the  one  hand  of 
the  stability  of  the  banking  system  and, 
on  the  other  hand,  the  detriment  alleged 
to  the  shareholders  if  there  is  not  full 
disclosure.  How  far  are  the  members  of 
the  British  Overseas  Banks  Association 
public  companies,  in  which  I can  buy  a 
share,  and  how  far  are  they  subsidiaries 
of  one  or  more  of  the  British  banks  ? Are 
some  of  the  banks  you  represent  private 
companies  and  others  subsidiaries  of 

public  ones? Mr.  Williams'.  I am  not 

sure  that  there  are  any  private  companies 
at  all.  I think  they  are  all  public  com- 
panies; I would  not  like  to  say  off-hand 
which  might  be  in  the  category  of 
subsidiaries. 

4815.  On  the  whole  you  are  public 

companies,  whose  shares  can  be  bought 
by  the  public? Yes. 

4816.  So  you  are  in  the  same  position 

as  the  clearing  banks,  although  you  have 
your  own  particular  problem? Yes. 

4817.  Mr.  Althaus : Underlying  your 
case  for  withholding  disclosure  is  the  fear 
that  you  might  have  pressure  put  on  you 
to  transfer  funds  to  the  countries  in  which 
you  operate  or  that  alternatively  you 
might  be  pressed  to  use  a greater  propor- 
tion of  your  reserves  than  you  would  wish 
in  local  investments.  In  some  cases  you 


have  inspectors  on  the  premises  and  in 
other  cases  you  have  to  make  returns  to 
someone,  and  presumably  all  these  things 
are  known  to  the  governments  concerned. 
Is  the  pressure  you  fear,  governmental 

pressure,  or  public  pressure? It  could 

be  governmental  pressure,  or  general 
national  pressure  from  the  national  feeling 
which  grows  up  in  some  of  these  territories. 

4818.  The  government  could  build  up 
general  pressure.  It  is  more  general 

pressure  that  you  fear? Yes,  that  is 

so. 

Mr.  Low:  Speaking  for  myself,  it  is 
mostly  governmental  pressure.  I think 
the  strongest  point  of  these  banks  banking 
in  foreign  countries  as  opposed  to  the 
Commonwealth  countries,  is  the  demand 
that  more  capital  shall  be  invested, 
greater  than  the  needs  that  the  banks 
themselves  consider  that  their  own  busi- 
ness justifies. 

4819.  The  publication  of  your  inner 

reserves  would  give  them  more  knowledge 
than  they  already  have? Yes,  un- 

doubtedly. 

Mr.  Low:  It  has,  for  instance,  been 
suggested  to  us  that  a percentage  of  our 
free  reserves,  proportionate  to  the  figure 
of  our  deposits  in  a country,  should  be 
invested  in  that  country. 

Mr.  Pullen:  That  is  a formula  we  have 
had  put  to  us.  These  people  take  the  value 
of  the  depositors’  money  in  the  branch 
and  take  the  proportion  of  that  to  the 
balance  sheet  as  a whole,  and  on  the 
formula  they  use  they  would  say  that  of 
these  reserves,  a proportion — a tenth 
perhaps — should  come  back  to  the  country 
in  the  form  of  capital.  We  have  had  a 
certain  amount  of  pressure  there. 

Mr.  Low:  It  also  brings  out  a point  of 
national  interest,  that  to  have  to  invest 
larger  capital  in  any  one  country  creates 
a drain  on  this  country’s  gold  reserves — 
by  having  to  keep  an  unnecessarily  large 
capital  in  one  country  merely  by  having  to 
respond  to  government  pressure  at  the 
other  end  to  do  so. 

4820.  Mr.  Brown:  On  the  question  of 
shareholders,  I think  that  a year  ago  there 
was  a take-over  bid  for  a bank  which 
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might  have  been  a member  of  your 
Association.  Did  the  shareholders  sell 
their  shares  and  not  know  if  they  were 
worth  two  or  three  times  the  price 

offered? Mr.  Williams : I am  not  sure 

that  it  would  be  correct  to  describe  that  as 
a take-over  bid.  It  was  a merger  between 
the  banks. 

Mr.  Pullen : The  consideration  offered 
was  based  on  the  inner  reserves  of  both 
banks.  That  was  how  it  was  worked  out. 

4821.  There  is  nothing  for  the  share- 
holder to  show  that  it  was  a satisfactory 

offer? Mr.  Williams : Any  more  than 

there  would  be  in  an  ordinary  industrial 
concern,  as  distinct  from  banks,  where 
shareholders  also  depend  on  the  advice  of 
the  board  of  directors,  and  would  not 

( The  witness 


know  to  what  extent  stocks  or  work  in 
progress,  for  example,  were  under-valued. 

Mr.  Pullen:  We  have  a very  different 
problem  in  this  country.  The  banks’ 
buildings  are  tangible  assets  in  this 
country,  but  on  one  occasion  we  lost 
£1|  million  of  property  through  political 
pressure,  and  are  under  pressure  for 
another  ££  million  now;  six  months  ago 
that  property  might  have  been  a con- 
siderable sum  in  our  assets,  and  now  it 
may  be  nothing.  It  is  a very  important 
point.  You  need  hidden  reserves  to  cover 
that  sort  of  contingency. 

Chairman : I think  those  are  all  the 
questions  we  have  to  ask  you,  and  it  just 
remains  for  me  to  thank  you  for  coming 
here  this  afternoon. 

s withdrew ) 
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APPENDIX  XXXVI 

Memorandum  by  the  General  Council  of  the  Bar 

The  views,  which  are  hereto  annexed,  have  for  ease  of  reference  been  arranged  in 
three  parts. 

Part  I contains  matters  which  have  been  classified  as  Major  Points.  These  have  been 
treated  systematically  by  reference  to  sections  of  the  Companies  Act,  1948,  and  to 
regulations  in  Table  A. 

Part  II  contains  matters  which  have  been  classified  as  Minor  Points.  These  have 
also  been  treated  systematically  by  reference  to  sections  of  the  Companies  Act,  1948, 
and  to  regulations  in  Table  A. 

Part  III  deals  with  matters  which  cannot  easily  be  discussed  by  reference  to  any 
particular  section  of  the  Companies  Act,  1948,  or  to  any  particular  regulation  in 
Table  A.  These  matters  are  grouped  under  the  five  heads  (the  bracketed  numbers 
refer  to  the  Annexe  with  which  we  were  provided). 

1.  Directors’  duties  (6) 

2.  Shares  with  restricted  or  no  voting  rights  (7) 

3.  The  protection  of  minorities  (8) 

4.  Company  and  business  names  (24) 

5.  The  securing  of  proper  disclosure  of  information  in  circulars  seeking  proxy 

votes  (26  (c)). 

We  have  not  dealt  with  the  vexed  questions  of  share  premium  accounts  and  distribu- 
tion of  pre-acquisition  profits,  which  obviously  require  clarification. 

PART  I 

Major  Points — Companies  Act,  1948 
Section  5 

The  Ultra  Vires  Rule 

It  was  recommended  by  the  Committee  on  Company  Law  Amendment  which 
reported  in  1945  (Cmd.  6659)  that  the  ultra  vires  doctrine  should  be  abolished.  The 
report  set  out  in  paragraph  12  the  following  views  of  the  Committee: — 

“ . . . a practice  has  grown  up  of  drafting  memoranda  of  association  very  widely 
and  at  great  length  so  as  to  enable  the  company  to  engage  in  any  form  of  activity 
in  which  it  might  conceivably  at  some  latter  date  wish  to  engage  and  so  as  to 
confer  on  it  all  ancillary  powers  which  it  might  conceivably  require  in  connection 
with  such  activities.  In  consequence  the  doctrine  of  ultra  vires  is  an  illusory 
protection  for  the  shareholders  and  yet  may  be  a pitfall  for  third  parties  dealing 
with  the  company.  For  example,  if  a company  which  has  not  taken  powers  to 
carry  on  a taxi-cab  service,  nevertheless  does  so,  third  persons  who  have  sold  the 
taxi-cabs  to  the  company  or  who  have  been  employed  to  drive  them,  may  have  no 
legal  right  to  recover  payment  from  the  company.  We  consider  that,  as  now 
applied  to  companies,  the  ultra  vires  doctrine  serves  no  positive  purpose  but  is,  on 
the  other  hand,  a cause  of  unnecessary  prolixity  and  vexation.  We  think  that 
every  company,  whether  incorporated  before  or  after  the  passing  of  a new 
Companies  Act,  should,  notwithstanding  anything  omitted  from  its  memorandum 
of  association,  have  as  regards  third  parties  the  same  powers  as  an  individual. 
Existing  provisions  in  memoranda  as  regards  the  powers  of  companies  and  any 
like  provisions  introduced  into  memoranda  in  future  should  operate  solely  as  a 
contract  between  a company  and  its  shareholders  as  to  the  powers  exercisable  by 
the  directors  . . . *\ 
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A recent  illustration  of  the  hardship  which  the  ultra  vires  rule  may  inflict  on  third 
parties  dealing  with  a company  which  had  acted  ultra  vires  is  contained  in  the  case 
of  Re  Jon  Beauforte  ( London ) Limited,  1953  Ch.  131.  Moreover  when  the  objects 
clause  in  the  Memorandum  of  Association  was  made  more  readily  alterable  by  the 
Companies  Act,  1948,  the  rule  became,  if  anything,  even  more  of  a trap  for  the  unwary 
third  person  contracting  with  a company:  such  a person  cannot  be  expected  to  keep 
a constant  watch  on  the  provisions  in  the  objects  clause  from  time  to  time  in  force  in 
the  case  of  every  company  with  which  he  deals. 

We  suggest  that  the  abolition  of  the  ultra  vires  doctrine  as  regards  third  parties 
could  best  be  effected  by  amending  section  5,  and  that  the  following  subsections  be 
added  thereto : — 

(1)  Any  act  or  thing  done  by  a company  which  if  the  company  had  been  em- 
powered to  do  the  same  would  have  been  lawfully  and  effectively  done,  shall, 
notwithstanding  that  the  company  had  no  power  to  do  such  act  or  thing,  be 
effective  in  favour  of  any  person  relying  on  such  act  or  thing  who  had  not  at 
the  time  when  he  so  relied  thereon  express  notice  that  such  act  or  thing  was 
not  within  the  powers  of  the  company,  but  any  director  or  officer  of  the 
company  who  was  responsible  for  the  doing  by  the  company  of  such  act  or 
thing  shall  be  liable  to  the  company  for  any  loss  or  damage  suffered  by  the 
company  in  consequence  thereof. 

(2)  A person  shall  not  be  deemed  to  have  had  express  notice  that  an  act  or  thing 
was  not  within  the  powers  of  a company  merely  by  reason  of  the  fact  that  he 
was  aware  of  some  provision  of  the  Memorandum  of  Association  of  the 
company,  unless  such  provision  expressly  prohibited  the  doing  by  the  company 
of  such  act  or  thing. 

Section  5 enables  the  holders  of  not  less  than  a stated  proportion  of  a company's 
share  capital  or  of  any  class  thereof,  or  (if  there  be  no  share  capital)  not  less  than  a 
stated  proportion  of  the  members,  or  the  holders  of  not  less  than  a stated  proportion 
of  a company’s  debentures  (if  issued  before  the  1st  December,  1947)  to  apply  to  the 
Court  to  quash  an  alteration  of  the  objects  of  the  company. 

It  is  considered  that  this  is  a valuable  safeguard  to  minorities  which  should  be 
preserved.  The  time  limit  within  which  such  an  application  has  to  be  made  is  21  days 
from  the  date  on  which  the  resolution  affecting  the  alteration  is  passed;  and  it  is 
accepted  that  such  a time  limit  is  desirable  so  that  the  company  can  know  with 
certainty  at  an  early  date  that  an  alteration  has  become  binding  and  effective.  But  if 
the  shares  or  debentures  of  a company  are  widely  held,  or  in  other  special  circumstances, 
it  may  be  impracticable  for  those  who  object  to  the  alteration  to  muster  within  the 
time  limit  a number  of  persons  holding  the  stated  proportion  of  shares  or  debentures 
or  the  stated  proportion  of  members.  The  stated  proportion  in  each  case  is  1 5 per  cent., 
which  in  our  view  is  too  high.  We  suggest  that  “ 5 per  cent.’’  should  be  substituted 
for  “15  per  cent.”  wherever  the  latter  expression  occurs  in  section  5 (2). 

Section  75 

Instrument  of  transfer 

The  common  form  instrument  of  transfer  is  on  its  face  a deed,  though  rarely  operating 
as  such,  and  provides  for  the  signature  of  the  parties  to  be  witnessed. 

The  obtaining  of  witnesses  is  a nuisance,  and  it  is  believed  that  sometimes,  where  a 
party  has  omitted  to  have  his  signature  witnessed,  the  omission  is  repaired  by  some 
person  who  in  fact  never  witnessed  the  execution.  Witnesses  could  well  be  dispensed 
with  in  this  instance.  Witnesses  are  not  normally  required  to  forms  of  renunciation 
and  forms  of  application  for  registration  on  allotment  letters,  without  any  untoward 
consequences.  Accordingly  we  suggest  that  a new  section  be  added  after  section  75 
in  the  following  terms: — 

“ Unless  the  articles  of  a company  expressly  provide  to  the  contrary  an  instru- 
ment of  transfer  of  its  shares  need  not  be  a deed  or  in  the  form  of  a deed,  and 
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tVl_  oi (matures  of  the  parties  shall  not  be  required,  and  a provision  in 
’^"roftansfer^shall  be  in  common  form  shall  not  be 

construed  as  a provision  to  the  contrary.  . 

Tf  this  suggestion  is  not  acceptable,  we  would  propose  m the  alternative  that  it 
title  “ Deeds  and  other  Instruments  ’ ). 


Sections  119, 120  and  121 

Dominion  registers  . ■ . „ 

(A)  We  suggest  that  at  the  present  time  the  expression  Her  Majesty  s dominions 
ought  to  be  clarified  as  regards  its  ambit. 

03)  It  is  not  clear  which  is  meant  by  a “ part  ” of  Her  Majesty’s  dominions. 

For  examnle  can  a company  carrying  on  business  throughout  Australia  keep  one 

For  example  members  resident  anywhere  in  Australia  or  alternatively  keep  a 
™te  dSn eacftf  theses  of  the  Commonwealth  or  in  some 
friy  of  theXS  of  the  Commonwealth  for  members  resident  m such  respective 

Ststcs  ^ 

Subsection  (5)  of  section  120  implies  that  a company  can  keep  several  dominion 
re^terfin  die  same  “ part”  of  Her  Majesty’s  dominions,  and  accordingly  it  would 
InSar  that  a co^any  could  have  a separate  dommion register  in  several  or  m each 
of  thfstete  of  the  Commonwealth  of  Australia  on  which  members  resident  anywhere 
fn  Austrato  could  be  registered.  Can  two  unconnected  countries  be  treated  as  a 
sinde  “ mrt  ’’?  For  example  can  a company  keep  in,  say  Johannesburg  a dominion 
resfiter  for  members  resident  in  the  Union  of  South  Africa  or  in  Rhodesia?  It  is 
thoudit  that?* cannot,  because  subsection  (2)  of  section  120  confers  powers  to  rectify 
a donation  register  in  any  competent  court  in  that  part  of  Her  Majesty  s dominions 
where  the  register  is  kept,  and  it  would  seem  to  be  a necessary  inference  that  a part 
whhteThe  meaning  of  section  119  must  be  a territory  m respect  of  which  there  is  a 
Court  having  jurisdiction  throughout  the  territory. 

(Q  It  is  not  clear  which  of  the  various  possible  meanings  of  the  word  “ resident  ” is 
applicable.  . . 

In  practice  a company  has  no  means  of  ensuring  that  entries  on  a dominion  register 
shSl  be  confined  to  “ residents  ”,  whatever  the  word  means  m the  context.  A member 
wishing  to  be  entered  on  the  dominion  register  has  only  to  furnish  an  accommodation 
address  within  the  territory,  and  the  company  is  none  the  wiser. 


.uuios  muuu  '-ru'-'  j — ^ _ . . 

Apart  from  fiscal  considerations,  there  would  seem  to  be  no  point  in  restricting  by 
reference  to  residence  or  otherwise  the  members  who  may  be  entered  on  a dommion 
register,  and,  so  far  as  fiscal  considerations  are  concerned,  domicile  rather  than  residence 
would  appear  to  be  the  more  appropriate  qualification. 

We  suggest  that  the  words  “ resident  in  that  part  ” be  omitted  from  subsection  (1) 
of  section  119  and  two  new  subsections  added  in  the  following  terms: 


l l-r  ccrivu  mw  - 

•‘A  company  shall  be  at  liberty  to  treat  two  or  more  parts  of  Her  Majesty  s 
dominions  as  constituting  a single  part  for  the  purposes  of  this  section. 


“ Where  the  domicile  of  any  person  having  any  beneficial  interest  in  shares 
registered  in  a dominion  register  is  not  within  that  part  of  Her  Majesty  s dominions 
where  the  dominion  register  is  kept  but  is  within  Great  Britain  those  shares  shall 
as  respects  that  beneficial  interest  but  not  further  or  otherwise  be  deemed  to  be 
locally  situate  in  the  country  of  his  domicile.”. 


If  the  suggestion  as  to  treating  two  or  more  parts  as  one  is  adopted,  then  m sub- 
section (2)  of  section  120  for  the  words  “ in  that  part  of  Her  Majesty  s dominions 
where  they  first  occur  there  should  be  substituted  the  words  ‘ part  of  Her  Majesty  s 
dominions  ”,  and  at  the  end  of  the  subsection  there  should  be  substituted  the  word 
“ district  ”. 
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(D)  We  would  point  out  that  section  121  as  it  stands  might  be  used  as  a means  of 
evading  stamp  duty  payable  on  transfers  of  shares  of  companies  situate  in  the  United 
Kingdom  in  cases  where  such  companies  maintain  a dominion  register  in  a dominion 
where  the  rate  of  stamp  duty  on  share  transfers  is  less  than  that  prevailing  in  the 
United  Kingdom. 

Section  129  and  the  Seventh  Schedule 

Exempt  and  non-exempt  private  companies 

(A)  It  is  one  of  the  basic  conditions  for  qualification  as  an  exempt  private  company 
that  “ no  person  other  than  the  holder  has  any  interest  in  any  of  the  shares  or  debentures 
of  the  company  ”,  and  under  the  combined  effect  of  section  129  and  the  Sixth  and 
Seventh  Schedules  a company  claiming  to  be  an  exempt  private  company  must  each 
year  send  with  the  annual  return  a certificate  signed  by  one  of  its  directors  and  the 
secretary  to  the  effect  that  to  the  best  of  their  knowledge  and  belief  this  condition 
(among  others)  is  satisfied  and  has  been  satisfied  since  the  commencement  of  the  Act 
(or  the  date  directed  by  the  Board  of  Trade  in  relation  to  the  company). 

In  practice  the  company  would  frequently  not  know  whether  this  condition  had 
been  broken  in  relation  to  any  of  the  company’s  shares  or  debentures.  Section.  117 
precludes  the  entry  on  the  register  of  members  of  any  notice  of  any  trust  and  regulation 
7 of  Part  I of  Table  A precludes  the  company  from  recognising  any  person  as  holding 
any  share  upon  any  trust  and  absolves  the  company  from  recognising  any  equitable 
interest.  In  reliance  on  articles  in  such  a form  the  temptation  is  strong  for  the  director 
and  secretary  signing  the  certificate  mentioned  above  to  adopt  an  ostrich-like  attitude 
in  relation  to  any  equitable  interest  which  may  be  subsisting  in  any  of  the  company’s 
shares  or  debentures. 

We  suggest  that  cases  must  frequently  occur  in  which  the  basic  condition  mentioned 
in  paragraph  1 ( b ) of  the  Seventh  Schedule  has  been  broken  since  the  company  first 
achieved  its  status  as  an  exempt  private  company,  but  continues  to  enjoy  that  status 
after  the  breach.  A company,  having  once  enjoyed  the  privileges  of  an  exempt  private 
company  is  not  anxious  to  discover  facts  which  would  deprive  it  of  such  privileges. 

(B)  Moreover  a company,  which  has  enjoyed  the  status  of  an  exempt  private  company 
and  is  anxious  to  preserve  it,  will  nevertheless  lose  that  status  if  a single  shareholder, 
for  example,  executes  a declaration  of  trust  in  respect  of  one  share  or  executes  a 
transfer  of  one  share  either  to  a person  as  his  nominee  or  by  way  of  security  ; upon 
the  execution  of  such  a declaration  of  trust  or  if  such  a transfer  is  registered  the 
transferor  will  in  either  event  have  an  equitable  interest  in  the  share  and  the  said  basic 
condition  will  no  longer  be  satisfied;  if  on  the  other  hand,  registration  of  the  transfer 
is  refused  it  would  seem  that  the  transferee  may  have  such  an  equitable  interest  in  the 
share  as  to  cause  the  said  basic  condition  not  to  be  satisfied. 

Since  the  holder  of  shares  in  an  exempt  private  company  is  in  a position  to  destroy 
the  exemption  at  any  time,  the  threat  to  do  so  can  be  used  to  bring  pressure  on  the 
other  shareholders  to  acquire  all  the  shares  of  the  holder  at  an  exorbitant  price.  We 
suggest  that  this  undesirable  state  of  affairs  could  be  avoided  by  inserting  in  the  Act 
a new  section  in  the  following  terms: — 

“ If  the  Articles  of  Association  contain  a provision  prohibiting  any  transfer  of 
shares,  declaration  of  trust  or  other  act  which  would  cause  the  company  to  cease 
to  be  an  exempt  private  company,  any  transfer  of  shares,  declaration  of  trust  or 
other  act  so  prohibited,  if  purported  to  be  made  or  done,  shall  be  void  and  of 
no  effect.”. 

(C)  Regulation  6 of  Part  II  of  Table  A is  of  little  value.  There  is  no  sanction 
behind  the  right  thereby  conferred  on  directors  to  require  a member  to  make  a 
statutory  declaration.  Moreover  it  is  doubtful  whether  the  right  so  conferred  is  used 
in  practice,  since  it  may  only  unearth  facts  which  directors  would  prefer  to  remain 
buried. 

(D)  For  the  reasons  pointed  out  in  Buckley  on  the  Companies  Acts,  13th  Ed., 
pages  956/7,  the  definition  of  “ family  settlement  ” in  the  Seventh  Schedule  is  not 
entirely  satisfactory. 
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Moreover  the  exception  for  shares  or  debentures  held  on  the  trusts  of  a will  or 
family  settlement  is  unduly  restricted.  Paragraph  3 (1)  (b)  of  the  schedule  excepts 
(with  certain  reservations)  shares  or  debentures  held  by  trustees  on  the  trusts  of  a will 
or  family  settlement  disposing  of  the  shares  or  debentures,  and  by  virtue  of  paragraph 
3 (2)  shares  or  debentures  held  by  trustees  on  trusts  arising  on  an  intestacy  are,  if  the 
shares  or  debentures  formed  part  of  the  intestate’s  estate  at  the  time  of  his  death,  to  be 
treated  as  if  the  trusts  arose  under  a will  disposing  of  the  shares  or  debentures. 

It  is  apprehended,  particularly  in  view  of  paragraph  3 (2),  that  additional  shares 
or  debentures  acquired  by  trustees  after  the  date  of  the  relevant  family  settlement  or 
death  (e.g.  as  a result  of  a capitalisation  of  profits)  do  not  fall  within  the  exception. 
Thus  a capitalisation  issue  can  have  the  effect  of  depriving  a company  of  its  exempt 
status,  which  is  clearly  ridiculous.  A similar  situation  would  arise  as  a result  of  a 
“ rights  issue  ”. 

We  suggest  that  a new  provision  be  added  in  paragraph  3 (2)  in  the  following 
terms: — 

66  Where  the  holders  of  or  persons  entitled  by  transmission  to  any  shares  or 
debentures  to  which  this  paragraph  applies  acquire  in  right  of  those  shares  or 
debentures,  whether  as  a result  of  a capitalisation  of  profits  or  reserves  or  an 
offer  for  subscription  to  members  or  debenture  holders  or  otherwise,  any  further 
shares  or  debentures,  then  so  long  as  those  further  shares  or  debentures  continue 
in  the  possession  of  the  persons  as  held  or  are  entitled  by  transmission  to  the  first 
mentioned  shares  or  debentures  the  basic  conditions  shall  be  subject  to  an 
exception  for  such  further  shares  or  debentures.”. 

Section  130 

The  statutory  meeting 

This  section  is  quite  useless.  Its  operation  is  almost  always  avoided  by  forming  the 
company  as  a private  company  and  immediately  thereafter  converting  it  into  a public 
company. 

Section  139 

Representation  of  corporations  at  company  meetings 

The  Act  contains  no  provision  entitling  a company  to  require  a person  claiming  to 
have  been  appointed  the  representative  of  a corporation  to  furnish  any  evidence  in 
support  of  his  claim,  yet  if  such  person  refuses  to  furnish  such  evidence,  the  company 
will  reject  a vote  tendered  by  him  at  its  peril. 

We  suggest  that  provisos  be  added  to  subsection  (1)  in  the  following  terms: — 

“ Provided  that  the  company  shall  not  be  bound  to  recognise  any  person  as 
such  a representative  at  any  meeting  or  adjourned  meeting  unless  a copy  of  the 
resolution  by  which  he  was  appointed,  purporting  to  be  certified  as  correct  by  an 
officer  of  the  corporation  making  the  appointment,  has  been  delivered  to  the 
registered  office  of  the  company  not  later  than  48  hours  before  the  time  appointed 
for  the  meeting  or  adjourned  meeting  as  the  case  may  be; 

“ Provided  further  that  any  resolution  appointing  such  a representative  shall  be 
deemed  to  remain  operative  according  to  its  tenor  until  notice  in  writing  of  the 
revocation  of  the  appointment  has  been  received  at  the  registered  office  of  the 
company.”. 

Section  141 

(A)  Extraordinary  resolutions 

Since  the  abolition  in  1929  of  the  requirement  of  a confirmatory  meeting  for  a 
special  resolution  no  useful  purpose  has  been  served  by  the  retention  of  the  extra- 
ordinary resolution  as  a separate  type  of  resolution.  The  only  substantial  distinction 
now  is  that  an  extraordinary  resolution  requires  seven  days’  less  notice  than  a special 
resolution,  and  even  this  distinction  disappears  if  the  resolution  is  submitted  to  an 
annual  general  meeting. 
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We  suggest  that  subsection  (1)  of  section  141  be  omitted,  and  that  references  to  a 
special  resolution  be  substituted  throughout  the  Act  for  references  to  an  extraordinary 
resolution. 

If  so  a new  section  should  be  added  in  the  following  terms: — 

“ Any  reference  in  any  statute,  instrument,  order  or  document  or  in  any  oral 
contract,  declaration  or  statement,  to  an  extraordinary  resolution  of  a company 
shall,  in  relation  to  a resolution  passed  or  to  be  passed  after  the  commencement 
of  this  Act,  be  deemed  to  be  a reference  to  a special  resolution  of  the  company: 

“ Provided  that  where  before  the  commencement  of  this  Act  a meeting  has  been 
convened  for  the  purpose  of  passing  an  extraordinary  resolution  as  defined  in  the 
Companies  Act,  1 948,  and  at  that  meeting  that  resolution  has  after  the  commence- 
ment of  this  Act  been  passed  in  the  manner  required  by  that  Act  for  the  passing 
of  an  extraordinary  resolution  and  such  resolution  would  have  been  effective  for 
its  purpose,  such  resolution  shall  be  as  effective  as  if  it  had  been  a special 
resolution.”. 

(B)  Dispensing  with  necessity  for  holding  meeting 

Where  the  shareholders  are  few,  and  are  unanimous,  the  convening  and  holding 
of  a meeting  is  a useless  formality.  We  suggest  that  a new  section  be  added  to  the 
Act  in  the  following  terms: — 

“A  resolution  in  writing  signed  by  all  the  members  of  a company  who  would, 
if  such  resolution  had  been  proposed  at  a general  meeting,  have  been  entitled  to 
vote  thereon,  shall  be  as  valid  and  effective  as  if  it  had  been  passed,  and  shall  be 
deemed  to  have  been  passed,  at  a general  meeting  of  the  company  duly  convened 
and  held,  and  if  described  in  such  writing  as  a special  resolution  shall  be  a special 
resolution. 

“ Such  resolution  may  consist  of  one  document  signed  by  all  the  members 
entitled  to  vote  as  aforesaid  or  of  several  documents  in  the  like  form  each  signed 
by  one  or  more  of  the  members  entitled  to  vote  as  aforesaid. 

“ Such  resolution  shall  be  deemed  to  have  been  passed  on  the  date  on  which  the 
same  was  signed  by  the  last  member  to  sign  the  same,  and  where  any  such  docu- 
ment as  is  mentioned  in  the  last  preceding  subsection  states  a date  as  being  the 
date  of  the  signature  thereof  by  any  member  such  document  shall  be  prima  facie 
evidence  that  it  was  signed  by  that  member  on  that  date.”. 

If  this  suggestion  is  adopted,  Table  A,  Part  II,  Reg.  5 should  be  deleted. 


Section  159 

(A)  Auditors:  Appointment  of  firm  by  firm  name 
More  often  than  not  a firm  of  accountants  are  appointed  auditors  by  the  firm 
name,  and  in  practice  the  firm  is  treated  year  after  year  as  being  the  auditors  not- 
withstanding changes  in  the  composition  of  the  firm.  In  strictness,  however,  the 
appointment  of  a firm  is  merely  the  appointment  of  the  particular  individuals  who 
constitute  the  firm  at  the  time  of  the  appointment.  A partner  who  retires  from  the 
firm  does  not  thereby  cease  to  be  one  of  the  auditors,  nor  does  a person  who  is 
admitted  as  a partner  thereby  become  one  of  the  auditors.  The  consequence  may  be 
that  in  course  of  time  none  of  the  members  of  the  firm  are  de  jure  auditors,  and  there 
is  no  provision  in  the  Act  validating  the  acts  of  de  facto  auditors  corresponding  to  the 
provisions  of  section  180  in  relation  to  directors. 

Any  amendment  to  the  section  should,  we  think,  be  made  retrospective  in  its  effect, 
and  we  accordingly  suggest  that  a subsection  be  added  in  the  following  terms: — 

“ The  appointment  of  a firm  by  its  firm  name  to  be  the  auditors  of  a company 
shall  be  deemed  to  be  an  appointment  of  those  persons  who  shall  from  time  to 
time  during  the  currency  of  the  appointment  be  the  partners  in  that  firm  as  from 
time  to  time  constituted  and  who  are  qualified  to  be  auditors  of  that  company. 
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“ In  the  case  of  any  such  appointment  as  aforesaid  made  before  the  commence- 
ment of  this  Act  this  subsection  shall  be  deemed  to  have  had  effect  as  respects 
such  appointment  from  the  date  such  appointment  was  made.”. 

It  is  in  our  opinion  undesirable  that  the  provisions  of  the  section  as  to  the  automatic 
reappointment  of  a retiring  auditor  should  apply  to  a retiring  firm  of  auditors,  and  we 
accordingly  suggest  that  a second  proviso  be  inserted  at  the  end  of  subsection  (2) 
as  follows: — 

“ Provided  also  that  where  a firm  has  been  appointed  to  be  the  auditors  of  a 
company  such  firm  on  retiring  shall  not  be  automatically  reappointed  by  virtue 
of  this  subsection.”. 

(B)  Resignation  of  auditors 

The  Act  contains  no  provision  enabling  an  auditor  to  resign  his  office,  and  it  is  by 
no  means  clear  whether  even  with  the  consent  of  the  company,  given  either  by  the 
Board  or  by  a general  meeting,  the  auditor  can  resign. 

It  would  seem  desirable  to  provide  expressly  that  an  auditor  may  resign.  It  may, 
however,  be  considered  that,  since  the  auditor’s  duties  are  owed  to  the  members 
rather  than  to  the  company,  he  should  not  be  permitted  to  resign  except  with  the 
consent  of  a general  meeting. 

It  is  suggested  that  subsections  be  added  in  the  following  terms : — 

“An  auditor  may,  with  the  consent  of  the  company  in  general  meeting,  but 
not  otherwise,  resign  his  office. 

“ The  directors  shall,  if  requested  by  its  auditor  so  to  do,  convene  a general 
meeting  of  the  company  for  the  purpose  of  considering  a resolution  consenting 
to  his  resignation,  and  if  the  directors  shall  fail  duly  to  convene  such  meeting 
within  twenty-one  days  of  such  request  the  auditor  may  himself  convene  such 
meeting  in  the  same  manner  as  nearly  as  possible  as  that  in  which  meetings  are 
to  be  convened  by  the  directors. 

“Any  reasonable  expenses  incurred  by  the  auditor  by  reason  of  the  failure  of 
the  directors  duly  to  convene  a meeting  shall  be  repaid  to  the  auditors  by  the 
company,  and  any  sum  so  repaid  shall  be  retained  by  the  company  out  of  any 
sums  due  or  to  become  due  from  the  company  by  way  of  fees  or  other  remunera- 
tion in  respect  of  their  services  to  such  of  the  directors  as  were  in  default.”. 

We  think  also  that  it  might  be  desirable  to  ensure  by  statutory  provision  that  a 
retiring  auditor  should  state  in  writing  his  reasons  for  retirement. 

Section  184 

Removal  of  directors 

Subsection  (4)  provides  that  a vacancy  created  by  the  removal  of  a director  under 
the  section,  if  not  filled  at  the  meeting  at  which  he  is  removed,  may  be  filled  as  a 
casual  vacancy. 

The  section  does  not  expressly  provide  that  the  vacancy  may  be  filled  at  the  meeting, 
and  in  a particular  case  the  articles  may  entrust  the  power  of  filling  casual  vacancies 
to  the  board  to  the  exclusion  of  a general  meeting.  In  such  a case,  where  the  members 
entitled  to  a bare  majority  of  votes  wish  to  remove  all  the  directors,  they  may  be  in  a 
difficulty  as  their  action  will  leave  the  company  with  no  directors,  and  the  validity  of 
any  appointments  made  at  the  meeting  would  have  to  depend  on  the  doctrine  that  if 
there  is  no  existing  board  a general  meeting  may  function  in  place  of  the  board. 

We  suggest  that  subsection  (4)  should  be  altered  to  read: — 

“A  vacancy  created  by  the  removal  of  a director  under  this  section  may  be 
filled  at  the  meeting  at  which  he  is  removed  and,  if  not  so  filled,  may  be  filled  as 
a casual  vacancy.”. 

Sections  191, 192  and  193 

Compensation  for  loss  of  office 

(A)  These  sections  refer  to  compensation  for  loss  of  office  without  indicating  whether 
the  office  referred  to  is  simply  the  office  of  a director,  or  includes  some  executive  office 
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such  as  that  of  managing  director.  In  constrast  subsection  (4)  of  section  196  expressly 
provides  that  compensation  for  loss  of  office,  as  regards  disclosure  in  the  accounts, 
includes  sums  for  die  loss  of  office  as  a director  of  the  company  or  in  connection  with 
any  of  the  other  offices  therein  specified. 

We  suggest  that  a similar  definition  should  be  included  for  the  purpose  of  sections 
191, 192  and  193,  and  that  the  provisions  of  the  sections  be  extended  to  past  directors. 

Section  191  provides  that  the  amount  of  compensation  must  be  disclosed  to 
“ members  of  the  company  ” and  the  proposal  approved  by  the  company,  whereas 
section  192  provides  that  the  amount  must  be  disclosed  to  “ the  members  of  the 
company  ” and  the  proposal  approved  by  the  company.  It  is  presumably  by  reason 
merely  of  a drafting  error  that  the  definite  article  was  omitted  in  the  one  case  and 
included  in  the  other. 

(B)  Sections  191  and  192  require  approval  of  the  proposal  by  the  company.  This  is 
taken  to  mean  the  company  in  general  meeting  but  we  suggest  this  should  be  clarified 

(Q  We  think  it  should  be  made  clear  whether  disclosure  is  to  be  made  to  all  members 
of  the  company,  or  only  to  those  entitled  to  vote  at  general  meetings.  We  suggest 
that  it  should  be  to  all  members,  so  that  those  who  are  not  entitled  to  vote  may  have 
an  opportunity  of  invoking  the  assistance  of  the  Court,  e.g.  by  seeking  an  injunction. 

Section  193 

Requirements  as  to  disclosure 

Section  193,  subsection  (3),  provides  as  follows: — 

“If 

(a)  the  requirements  of  subsection  (1)  of  this  section  [i.e.  as  to  disclosure]  are 
not  complied  with  in  relation  to  any  such  payment  as  is  therein  mentioned ; 
or 

(b)  the  making  of  the  proposed  payment  is  not,  before  the  transfer  of  any 
shares  in  pursuance  of  the  offer,  approved  at  a meeting  summoned  for  the 
purpose  of  the  holders  of  the  shares  to  which  the  offer  relates  and  of 
other  holders  of  shares  of  the  same  class  as  any  of  the  said  shares;  any 
sum  received  by  the  director  on  account  of  the  payment  shall  be  deemed 
to  have  been  received  by  him  in  trust  for  any  persons  who  have  sold  their 
shares  as  a result  of  the  offer  made  . . . etc.”. 

This  subsection  is  unsatisfactory  in  several  respects: — 

(1)  It  does  not  distinguish  the  case  where  the  payment  is  made  by  the  company  or  a 
subsidiary  of  the  company  from  the  case  where  the  payment  is  made  by  some  other 
party,  e.g.  the  purchaser. 

(2)  Where  the  payment  is  made  by  the  company  or  a subsidiary  of  the  company, 
the  payment  is  at  the  expense  indirectly  of  all  the  shareholders  or  all  of  some  class  of 
shareholders,  and  it  would  seem  unjust  that  it  should  be  held  on  trust  exclusively  for 
those  who  sold  their  shares  in  response  to  the  offer. 

(3)  Where  the  payment  is  made  by  the  purchaser,  it  is  to  be  presumed  that  the 
consideration  which  he  is  prepared  to  pay  is  diminished  pro  tanto.  This  affects  merely 
those  who  accept  the  offer,  and  there  is  no  justification  for  giving  any  other  members 
a voice  on  the  question  of  its  approval,  especially  since  the  purchaser  himself  may 
control  sufficient  of  those  other  shares  to  carry  the  resolution. 

(4)  If,  as  is  suggested  above,  only  those  who  accept  the  offer  are  concerned,  there 
seems  no  point  in  requiring  separate  approval  by  them,  if  they  accepted  the  offer  with 
knowledge  of  the  proposed  payment. 

(5)  The  subsection  gives  no  indication  of  the  proportions  in  which  the  payment  is 
to  be  held  on  trust  for  the  shareholders.  If  there  are  two  classes  of  shares,  preference 
and  ordinary,  there  would  seem,  in  most  cases,  to  be  no  justification  for  giving  the 
preference  shareholders  any  share  in  the  payment. 
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It  is  suggested  that  the  subsection  be  re-worded  as  follows: — 

“ If  the  requirements  of  subsection  (1)  of  this  section  are  not  complied  with  in 
relation  to  any  such  payment  then: — 

(a)  If  the  payment  was  made  by  or  at  the  expense  of  the  company  or  a 
subsidiary  of  the  company  any  sum  received  by  the  director  on  account 
of  the  payment  shall  be  deemed  to  have  been  received  by  him  in  trust  for 
the  members  of  the  company  affected  by  the  payment  unless  the  making 
of  the  proposed  payment  has  before  the  registration  of  the  transfer  of 
any  shares  in  pursuance  of  the  offer  been  approved  by  a meeting  of  such 
members  summoned  for  the  purpose. 

(h)  For  the  purposes  of  paragraph  (a)  of  this  subsection  the  members  affected 
by  the  payment  shall  be  deemed  to  be  those  members  of  the  company 
amongst  whom  the  said  sum  would  have  become  distributable  in  a winding 
up  of  the  company  if  such  winding-up  had  commenced  at  the  date  on 
which  the  said  sum  was  received  by  the  director  and  the  said  sum  had  been 
assets  available  for  distribution  amongst  the  contributories  in  the  winding 
up  after  all  the  other  assets  of  the  company  so  available  had  been  so 
distributed  and  the  said  sum  shall  be  deemed  to  be  held  upon  trust  for 
them  as  aforesaid  in  the  proportions  in  which  the  same  would  have  been 
so  distributable. 

(c)  If  the  payment  was  made  by  or  at  the  expense  of  some  person  other  than 
the  company  or  a subsidiary  of  the  company  any  sum  received  by  the 
director  on  account  of  the  payment  shall  be  deemed  to  have  been  received 
by  him  in  trust  for  members  affected  by  the  payment  unless  the  making 
of  the  proposed  payment  has  before  the  registration  of  the  transfer  of 
any  shares  in  pursuance  of  the  offer  been  approved  by  a meeting  of  such 
members  summoned  for  the  purpose. 

(d)  For  the  purpose  of  paragraph  (c)  of  this  subsection  the  members  affected 
by  the  payment  shall  be  deemed  to  be  those  members  of  the  company 
who  sold  shares  as  a result  of  the  offer  made  (not  being  shares  the  voting 
rights  attached  whereto  are  exercisable  by  or  by  the  direction  of  the 
person  or  any  of  the  persons  by  or  on  whose  behalf  the  offer  was  made) 
and  the  said  sum  shall  be  deemed  to  be  held  upon  trust  for  them  as 
aforesaid  in  the  proportions  in  which  it  would  have  been  distributed 
amongst  them  as  the  holders  of  such  shares  if  the  same  had  become 
distributable  in  the  winding  up  of  the  company  commencing  at  the  date 
on  which  the  said  sum  was  received  by  the  director  and  the  said  sum  had 
been  assets  available  for  distribution  after  all  the  other  assets  so  available 
had  been  so  distributed  and  all  the  holders  of  all  the  other  shares  had 
been  excluded  from  any  further  participation  in  respect  of  such  other 
shares  in  assets  so  available  and  the  said  sum  shall  be  deemed  to  be  held 
on  trust  for  them  as  aforesaid  in  the  proportions  in  which  the  same  would 
have  been  so  distributable. 

(e)  Where  any  sum  is  held  in  trust  as  aforesaid  the  expenses  incurred  by  the 
director  in  distributing  that  sum,  including  any  costs  charges  and  expenses 
incurred  for  the  purpose  of  ascertaining  for  whom  and  in  what  proportions 
the  same  is  so  held  in  trust  shall  he  borne  by  him  and  not  retained  out  of 
that  sum.”. 

If  these  alterations  are  made,  subsection  (4)  should  be  altered  by  deleting  the  words 
from  “ the  shareholders  ” to  “ members  of  the  company  ” inclusive  and  by  substituting 
for  the  words  “ that  paragraph  ” the  words  “ paragraph  (a)  or  paragraph  (c)  of  the  last 
foregoing  subsection 

In  any  case  subsection  (4)  is  defective  because  there  are  sometimes  cases  where  the 
shareholders  referred  to  in  paragraph  (b)  of  subsection  (3)  in  its  present  form  are  all 
the  members  of  the  company  and  yet  (e.g.  because  some  classes  have  no  right  to  attend 
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and  vote  at  meetings)  there  is  no  provision  in  the  Article  for  such  a meeting  as  is 
mentioned  in  that  paragraph. 

Section  209 

Acquisition  of  dissentients'  shares 

The  section  contains  a number  of  ambiguities  and  inconsistencies,  as  well  as  certain 
features  which  may  be  considered  undesirable: — 

(1)  The  expression  “ transfer  of  shares  ...  to  another  company  ” is  ambiguous. 
It  may  mean: — 

{a)  the  execution  of  an  instrument  of  transfer  by  the  transferor  in  favour  of  the 
transferee  company,  or 

(6)  the  completion  of  the  instrument  by  its  execution  also  by  the  transferee  company, 
or 

(c)  the  delivery  of  the  completed  instrument  for  registration,  or 

(d)  the  actual  registration  thereof. 

Whichever  of  these  meanings  is  the  correct  one,  it  is  inconsistent  with  subsection  (2), 
which  contemplates  that  a transfer  in  pursuance  of  the  scheme  or  contract  may  be  not 
to  the  transferee  company  but  to  a nominee  of  the  transferee  company. 

Subsection  (1)  should  therefore  refer  to  another  company  or  its  nominee,  and, 
since  the  transferee  company  may  wish  all  or  any  of  the  shares  to  be  acquired  by  one 
of  its  subsidiaries,  transfer  to  a subsidiary  should  be  equated  with  transfer  to  the 
transferee  company  itself. 

(2)  The  section  refers  to  transfer  of  shares,  which  imports  merely  a transfer  of  legal 
ownership,  and  does  not  necessarily  import  that  the  transferee  company  becomes 
beneficial  owner.  Thus  the  transferee  company  may  be  acting  purely  as  a nominee 
of  an  individual  or  group  of  individuals,  or  a syndicate  of  companies,  which  cases, 
it  is  presumed,  the  section  was  never  intended  to  cover. 

We  consider  that  the  section  should  only  operate  in  favour  of  a transferee  company 
who  is  acquiring  the  beneficial  ownership  in  the  shares  to  be  transferred,  and  whose 
identity  has  been  revealed  to  the  person  whose  shares  are  being  acquired.  We 
accordingly  suggest  that  for  the  reference  to  the  transfer  of  shares  there  should  be 
substituted  a reference  to  the  transfer  of  the  beneficial  ownership  of  shares. 

(3)  It  is  not  clear  whether  in  the  construction  of  the  words  “ another  company  ” the 
singular  includes  the  plural,  so  that  a joint  offer  by  two  or  more  companies  would  be 
within  the  section.  We  suggest  that  the  benefits  of  the  section  should  be  confined  to 
the  acquisition  of  the  beneficial  ownership  of  shares  by  a single  company  or  its 
subsidiary. 

(4)  It  is  not  always  clear  in  practice  what  is  the  date  of  the  “ making  of  the  offer  ” 
for  the  purposes  of  subsection  (1).  For  example  there  is  often  a preliminary  agreement 
with  the  directors  under  which  they  agree  to  sell  their  shares  (subject  to  the  usual 
conditions)  and  the  general  body  of  shareholders  is  then  invited  to  sell  on  the  same 
terms.  Is  the  date  of  the  making  of  the  offer  the  date  when  the  preliminary  agreement 
was  made,  or  the  date  when  the  invitation  is  sent  out  to  the  general  body  of  share- 
holders ? We  suggest  that  the  general  publication  of  the  offer  should  be  the  relevant 
date. 

(5)  It  is  not  clear  whether,  where  there  are  two  or  more  classes  of  shares,  acceptance 
by  the  holders  of  90  per  cent,  in  the  aggregate  fulfils  the  conditions  of  the  section.  It 
is  obviously  desirable  that  the  acceptance  should  have  to  be  by  90  per  cent,  of 
each  class. 

(6)  The  parenthesis  “ (other  than  shares  already  held  etc.)  ” implies  that  shares 
already  held  by  the  transferee  company  or  its  subsidiary  form  part  of  the  shares 
“ whose  transfer  is  involved  ”.  Clearly  this  cannot  be  so,  except  in  a case  where  the 
transferee  company  or  its  subsidiary  holds  the  shares  as  trustee  for  somebody  else,  in 
which  case,  however,  those  shares  should  not  be  excluded  by  the  parenthesis. 

971 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


3rd  February,  1961] 


GENERAL  COUNCIL  OF  THE  BAR 


[' Continued 


(7)  The  word  “ held  ” merely  imports  legal  ownership,  and  not  necessarily  beneficial 
ownership.  The  words  “ beneficially  owned  ” should  be  substituted. 

(8)  It  is  pointless  to  make  the  transferee  company  wait  for  the  expiration  of  four 
months  from  the  date  of  the  offer  before  giving  a subsection  (1)  notice.  It  should  be 
allowed  to  do  so  at  any  time  within  six  months  (or  perhaps  a shorter  period)  after  the 
condition  of  90  per  cent,  acceptance  has  been  fulfilled. 

(9)  Offers  frequently  provide  two  or  more  alternative  sets  of  terms  between  which 
the  acceptor  may  elect.  Unless,  in  such  a case,  the  offer  is  carefully  framed,  the 
transferee  company  may  find  itself  unable  to  operate  the  section  if  dissenting  share- 
holders refuse  to  express  an  election.  The  transferee  company  should,  we  suggest,  be 
enabled  to  stipulate,  in  giving  the  subsection  (1)  notice,  which  of  the  alternative  sets 
of  terms  is  to  apply  in  the  absence  of  an  election  by  the  dissentient  within  a specified 
period. 

(10)  The  parenthesis  in  the  proviso  to  subsection  (1)  is  open  to  similar  observations 
to  those  under  paragraph  6 above. 

(11)  The  significance  of  sub-paragraph  (a)  of  the  proviso  is  obscure.  It  seems  to 
imply  that  in  a case  to  which  the  proviso  does  not  apply  the  transferee  company  may 
offer  different  terms  to  different  holders  of  the  shares  which  are  the  subject  of  the  offer. 
But  it  seems  doubtful  if  this  can  be  so,  because  dissentients’  shares  are  to  be  acquired 
on  the  terms  under  which  the  shares  of  the  approving  shareholders  are  acquired,  which 
surely  must  be  uniform  for  all. 

If,  on  the  other  hand,  the  sub-paragraph  merely  means  that  you  may  not  exclude 
any  shareholder  from  the  offer,  this  implies  that  you  may  do  so  in  a case  to  which  the 
proviso  does  not  apply.  But  this  can  hardly  be  so,  since  it  would  enable  the  transferee 
company  to  exclude  from  its  offer  any  large  blocks  of  shares  the  holders  of  which  were 
expected  to  decline  the  offer,  so  that  actual  dissentients  shall  be  less  than  10  per  cent. 

We  suggest  that  sub-paragraph  ( a ) be  deleted. 

This  reveals  another  ambiguity  in  subsection  (1).  It  should  be  made  clear  that  an 
offer,  in  order  to  come  within  the  section,  must  be  an  offer  for  all  the  shares,  or  all  the 
shares  of  a class,  other  than  those  already  beneficially  owned  by  the  transferee  or  a 
subsidiary. 

(12)  The  observations  in  paragraph  (7)  above  apply  also  to  the  word  “ held  ” in 
subsection  (2). 

(13)  The  words  “ are  transferred  ” are  ambiguous;  see  the  observations  in  paragraph 
(1)  above. 

The  relevant  date  for  the  purposes  of  subsection  (2)  should,  we  suggest,  be  the  date 
of  acquisition  of  a 90  per  cent,  beneficial  interest  by  reason  of  acceptances  of  the  offer 
and  fulfilment  of  all  conditions  to  which  the  offer  is  subject.  Otherwise  the  transferee 
company  can,  by  delaying  the  execution  by  the  transferee  of  instruments  of  transfer  or 
the  presentation  of  the  same  for  registration,  postpone  the  date  for  giving  the 
subsection  (2)  notice  even  beyond  the  six  months’  period  referred  to  in  subsection  (1). 

(14)  It  is  not  clear  what  would  be  the  effect  of  the  transferee  company  giving  a 
subsection  (2)  notice  after  the  due  date.  It  should  be  made  clear  that  the  subsection 
is  operative  in  such  a case. 

(15)  In  subsection  (3)  the  reference  to  execution  by  the  transferee  company  should  be 
extended  to  include  execution  by  a subsidiary  of  the  transferee  company  or  by  a 
nominee  of  either. 

(16)  Where  the  consideration  consists  partly  of  shares  in  the  transferee  company 
and  partly  of  cash,  the  cash  being  not  more  than  10  per  cent,  of  the  total  consideration, 
subsections  (3)  and  (4)  may  cause  the  transferee  company  to  lose  reliefs  under  section  55 
of  the  Finance  Act,  1927,  because  the  shares  issued  to  the  transferee  company  on  trust 

972 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


3rd  February,  1961] 


GENERAL  COUNCIL  OF  THE  BAR 


[Continued 


for  dissentients  will  not  have  been  issued  to  shareholders  of  the  transferor  company, 
and  this  may  reduce  the  proportion  of  shares  issued  to  such  shareholders  below 
90  per  cent.  It  should,  we  suggest,  be  provided  that  the  issue  of  shares  to  the  trans- 
feror company  under  subsection  (3)  shall  be  deemed,  for  the  purposes  of  section  55 
of  the  Finance  Act,  1927,  to  be  an  issue  to  the  holder  of  the  shares  in  the  transferor 
company  in  respect  of  which  the  shares  were  issued. 

(17)  Where  pursuant  to  subsection  (4)  shares  in  the  transferee  company  have  been 
issued  to  the  transferor  company  to  hold  on  trust  for  the  dissentient,  there  is  nothing 
to  preclude  the  transferor  company  from  exercising  the  voting  rights  attached  to  such 
shares.  This  is  contrary  to  the  policy  underlying  section  27,  and  it  should,  we  suggest, 
be  provided  that  the  transferor  company  shall  not  exercise  such  votes  except  on  the 
instructions  of  the  beneficial  owner. 

(18)  A member  of  the  transferor  company  may,  assuming  that  the  offer  permits  of 
partial  acceptance,  decide  to  accept  the  offer  in  respect  of  one  part  of  his  holding  and 
to  reject  it  in  respect  of  the  remainder.  In  such  a case,  as  the  section  is  worded,  the 
shares  in  respect  of  which  he  rejected  the  offer  would  be  counted  towards  the  requisite 
90  per  cent.  The  wording  should  be  altered  so  as  to  avoid  this  result. 

(19)  Annexed  is  a draft  of  the  section  which  we  suggest  should  be  substituted  for  the 
present  section  209. 

Draft  Section  to  Replace  Section  209 

(1)  Where  a scheme,  contract  or  offer  involving  the  acquisition  by  one  company, 
whether  a company  within  the  meaning  of  this  Act  or  not  (in  this  section  referred  to 
as  “ the  transferee  company  ”)  of  the  beneficial  ownership  of  all  the  shares  (other  than 
shares  already  in  the  beneficial  ownership  of  the  transferee  company)  in  the  capital  of 
another  company,  being  a company  within  the  meaning  of  this  Act  (in  this  section 
referred  to  as  “ the  transferor  company  ”)  has  become  binding  on  or  been  approved  or 
accepted  in  respect  of  not  less  than  nine-tenths  in  value  of  the  shares  affected  not  later 
than  the  date  four  months  after  the  publication  generally  to  the  holders  of  the  shares 
affected  of  the  terms  of  such  scheme,  contract  or  offer,  the  transferee  company  may  at 
any  time  before  the  expiration  of  the  period  of  six  months  next  following  such  publica- 
tion give  notice  in  the  prescribed  form  to  any  dissenting  shareholder  that  it  desires  to 
acquire  his  shares,  and  when  such  notice  is  given  the  transferee  company  shall,  unless 
on  an  application  made  by  the  dissenting  shareholder  within  one  month  from  the  date 
on  which  the  notice  was  given,  the  Court  thinks  fit  to  order  otherwise,  be  entitled  and 
bound  to  acquire  the  beneficial  ownership  of  those  shares  on  the  terms  on  which  under 
the  scheme,  contract  or  offer,  the  beneficial  ownership  of  the  shares  in  respect  of  which 
the  scheme,  contract  or  offer  has  become  binding  or  been  approved  or  accepted  is  to 
be  acquired  by  the  transferee  company. 

Provided  that  where  shares  in  the  transferee  company  are  at  the  date  of  such 
publication  already  in  the  beneficial  ownership  of  the  transferee  company  to  a value 
greater  than  one-tenth  of  the  aggregate  value  of  those  shares  and  the  shares  affected 
the  foregoing  provisions  of  this  section  shall  not  apply  unless  the  assenting  shareholders 
besides  holding  not  less  than  nine-tenths  in  value  of  the  shares  affected  are  not  less 
than  three-fourths  in  number  of  the  holders  of  those  shares. 

(2)  For  the  purpose  of  this  section  shares  in  the  transferor  company  in  the  beneficial 
ownership  of  a subsidiary  of  the  transferee  company  shall  be  deemed  to  be  in  the 
beneficial  ownership  of  the  transferee  company,  the  acquisition  of  the  beneficial  owner- 
ship of  shares  in  the  transferor  company  by  a subsidiary  of  the  transferee  company 
shall  be  deemed  to  be  the  acquisition  of  such  beneficial  ownership  by  the  transferee 
company,  and  shares  shall  not  be  treated  as  not  being  in  the  beneficial  ownership  of 
the  transferee  company  merely  by  reason  of  the  fact  that  those  shares  are  or  may 
become  subject  to  a charge  in  favour  of  another  person. 

(3)  Where,  in  consequence  of  any  such  scheme,  contract  or  offer  as  aforesaid  the 
beneficial  interest  in  shares  in  the  transferor  company  is  acquired  by  the  transferee 
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company  and  as  a result  of  such  acquisition  the  transferee  company  has  become  the 
beneficial  owner  of  nine-tenths  in  value  of  all  the  shares  in  the  transferor  company 
then — 

(а)  the  transferee  company  shall  within  one  month  of  the  date  of  such  acquisition 
give  notice  of  that  fact  in  the  prescribed  manner  to  all  the  holders  of  shares 
in  the  transferor  company  not  in  the  beneficial  ownership  of  the  transferee 
company;  and 

(б)  any  such  holder  may  within  three  months  from  the  giving  of  the  notice  to  him 
require  the  transferee  company  to  acquire  his  shares; 

and  where  a shareholder  gives  notice  under  paragraph  ( b ) of  this  subsection  with 
respect  to  any  shares,  the  transferee  company  shall  be  entitled  and  bound  to  acquire 
the  beneficial  ownership  of  those  shares  on  the  terms  on  which  under  the  scheme, 
contract  or  offer  the  beneficial  ownership  of  the  shares  of  the  assenting  shareholders 
was  acquired  by  it,  or  on  such  other  terms  as  may  be  agreed  or  as  the  Court  on  the 
application  either  of  the  transferee  company  or  of  the  shareholder  thinks  fit  to  order, 
and  the  provisions  of  subsections  (4),  (5)  and  (6)  of  this  section  shall  be  applicable 
mutatis  mutandis  as  if  references  therein  to  a notice  given  under  subsection  (1)  of  this 
section  were  references  to  a notice  given  under  paragraph  \b)  of  this  subsection. 

(4)  Where  a notice  has  been  given  by  the  transferee  company  under  subsection  (1) 
of  this  section  (and  notwithstanding  that  the  same  may  have  been  given  after  the  date 
on  which  it  ought  to  be  have  been  given)  and  the  Court  has  not,  on  an  application 
made  by  the  dissenting  shareholder,  ordered  to  the  contrary,  the  transferee  company 
shall,  on  the  expiration  of  one  month  from  the  date  on  which  the  notice  was  given, 
or,  if  an  application  to  the  Court  by  the  dissenting  shareholder  is  then  pending,  after 
that  application  has  been  disposed  of,  transmit  to  the  transferor  company  a copy  of 
the  notice  together  with  an  instrument  of  transfer  of  the  shares  of  the  dissenting  share- 
holder executed  on  behalf  of  the  dissenting  shareholder  as  transferor  by  any  person 
appointed  by  the  transferee  company  and  by  the  transferee  (being  either  the  transferee 
company  or  a subsidiary  of  the  transferee  company  or  a nominee  of  the  transferee 
company  or  of  such  a subsidiary)  and  pay  to  or  vest  in  the  transferor  company  the 
amount  or  other  consideration  representing  the  price  payable  by  the  transferee 
company  for  the  shares  the  beneficial  ownership  of  which  by  virtue  of  this  section  the 
transferee  company  is  entitled  to  acquire,  and  the  transferor  company  shall  thereupon 
register  as  the  holder  of  those  shares  the  person  who  executed  such  instrument  as  the 
transferee:  provided  that  an  instrument  of  transfer  shall  not  be  so  required  for  any 
share  for  which  a share  warrant  is  for  the  time  being  outstanding. 

(5)  The  issue  to  the  transferor  company  pursuant  to  the  provisions  of  subsection  (4) 
of  this  section  of  any  shares  in  the  transferee  company  shall  be  deemed  for  the  purposes 
of  section  55  of  the  Finance  Act,  1927,  to  be  the  issue  of  those  shares  to  the  dissenting 
shareholder  in  respect  of  whom  those  shares  were  so  issued. 

(6)  Any  sums  received  by  the  transferor  company  under  this  section  shall  be  paid 
mt0.  a separate  bank  account,  and  any  such  sums  and  any  other  consideration  so 
received  shall  be  held  by  that  company  on  trust  for  the  several  persons  entitled  to 
the  shares  m respect  of  which  the  said  sums  or  other  consideration  were  respectively 
received. 


(?)  The  transferor  company  or  a nominee  of  the  transferor  company  shall  not  be 
entitled  to  exercise  any  right  of  voting  conferred  by  any  shares  in  the  transferee 
company  issued  to  it  or  to  its  nominee  as  aforesaid  except  by  and  in  accordance  with 
instructions  given  by  the  dissentient  shareholder  in  respect  of  whom  those  shares  were 
so  issued  or  his  successor  in  title. 


(8)  In  this  section  the  expression  “ the  shares  affected  ” means  the  shares  the 
acquisition  of  the  beneficial  ownership  of  which  by  the  transferee  company  in  involved 
in  the  scheme,  contract  or  offer,  the  expression  “ assenting  shareholder  ” means  a 
holder  of  any  of  the  shares  affected  in  respect  of  which  the  scheme,  contract  or  offer 
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has  become  binding  or  been  approved  or  accepted,  and  the  expression  “ dissenting 
shareholder  ” means  a holder  of  any  of  the  shares  affected  in  respect  of  which  the 
scheme,  contract  or  offer  has  not  become  binding  or  been  approved  or  accepted  or  who 
has  failed  or  refused  to  transfer  his  shares  in  accordance  with  the  scheme,  contract 
or  offer. 

(9)  Where  the  scheme,  contract  or  offer  becomes  binding  on  or  is  approved  or 
accepted  by  a person  in  respect  of  a part  only  of  the  shares  held  by  him,  he  shall  be 
treated  as  an  assenting  shareholder  as  regards  that  part  of  his  holding  and  as  a 
dissenting  shareholder  as  regards  the  remainder  of  his  holding. 

(10)  Where  the  scheme,  contract  or  offer  provides  that  an  assenting  shareholder 
may  elect  between  two  or  more  sets  of  terms  for  the  acquisition  by  the  transferee 
company  of  the  beneficial  ownership  of  the  shares  affected,  the  notice  given  by  the 
transferee  company  under  subsection  (1)  of  this  section  shall  be  accompanied  by  or 
embody  a notice  in  the  prescribed  form  stating  the  alternative  sets  of  terms  between 
which  assenting  shareholders  were  entitled  to  elect  and  specifying  which  of  these  sets 
of  terms  shall  be  applicable  to  the  dissenting  shareholder  if  he  does  not  before  the 
expiration  of  fourteen  days  from  the  date  of  the  giving  of  the  notice  notifying  to  the 
transferee  company  in  writing  his  election  as  between  such  alternative  sets  of  terms, 
and  the  terms  upon  which  the  transferee  company  shall  under  this  section  be  entitled 
and  bound  to  acquire  the  beneficial  ownership  of  the  shares  of  the  dissenting  share- 
holder shall  be  the  set  of  terms  which  the  dissenting  shareholder  shall  so  notify  or,  in 
default  of  such  notification,  the  set  of  terms  so  specified  as  applicable. 

(11)  In  the  application  of  this  section  to  a transferor  company  the  share  capital  of 
which  consists  of  two  or  more  classes  of  shares,  references  to  the  shares  in  the  capital 
of  the  transferor  company  shall  be  construed  as  references  to  the  shares  in  its  capital 
of  a particular  class. 

(12)  This  section  shall  not  apply  to  a scheme,  contract  or  offer  the  terms  of  which 
were  published  generally  to  the  holders  of  the  shares  affected  before  the  commencement 
of  this  Act. 

The  section  of  the  new  Act  corresponding  to  section  459  of  the  Companies  Act, 
1948,  should  include  a subsection  to  the  following  effect: — 

“ Nothing  in  this  Act  shall  affect  the  operation  of  section  209  of  the  Companies 
Act,  1948,  as  respects  any  such  scheme  or  contract  as  is  in  that  section  referred 
to  if  the  terms  thereof  were  before  the  commencement  of  this  Act  published 
generally  to  the  holders  of  the  shares  whose  transfer  was  involved.”. 

Section  210 

Oppression 

A petition  under  the  section  can  be  founded  if  the  affairs  of  the  company  are  con- 
ducted in  a manner  oppressive  “ to  some  part  of  the  members  The  quantum  of 
such  part  is  nowhere  specified,  and  accordingly  the  cross-heading  “ Minorities  ” to  the 
section  is  misleading  (see  in  re  H.  R.  Harmer  Ltd.,  1959,  1 W.L.R.  62). 

In  view  of  the  fact  that  oppression  for  the  purposes  of  the  section  must  be  “ burden- 
some, harsh  and  wrongful  ” (see  per  Viscount  Simonds  in  S.C.W.S.  v.  Meyer,  1959, 
A.C.  324  at  page  342)  we  see  no  justification  for  the  continuance  of  any  such  limitation 
on  the  powers  of  the  Court  as  is  contained  in  section  210  (2)  ( b ).  The  fact  that  some- 
thing oppressive  must  have  been  done  should  be  sufficient  of  itself  to  found  the 
jurisdiction  of  the  Court. 

We  think  that  personal  representatives  of  a deceased  shareholder  should  be  allowed 
to  petition  for  relief  under  this  section. 

Section  287 

(A)  If  a member  holds  several  blocks  of  shares  on  different  trusts  he  may  feel  it  his 
duty  to  dissent  in  respect  of  one  or  more  of  the  trust  holdings  while  not  dissenting  in 
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respect  of  the  other  or  others.  As  subsection  (3)  is  worded  he  cannot  do  so,  since  if 
he  votes  against  the  resolution  in  respect  of  any  of  the  shares  held  by  him  he  becomes 
a dissentient  in  respect  of  all  the  shares.  Thus  the  section  does  not  give  effect  to  the 
principle  introduced  by  the  1948  Act  that  a member  need  not  use  all  his  votes  and 
may  cast  part  of  his  votes  one  way  and  part  in  another. 

We  suggest  that  subsection  (3)  should  be  altered  to  read  as  follows: — 

“ If  the  voting  rights  conferred  by  any  shares  in  the  company  were  not  cast  in 
favour  of  the  special  resolution  and  the  holder  of  those  shares  expresses  his  dissent 
from  the  special  resolution  in  writing  addressed  to  the  liquidator  and  left  at  the 
registered  office  of  the  company  within  seven  days  after  the  passing  of  the  resolu- 
tion, he  may  require  the  liquidator  either  to  abstain  from  carrying  the  resolution 
into  effect  or  to  purchase  that  part  of  his  interest  which  those  shares  represent  at 
a price  to  be  determined  by  agreement  or  by  arbitration  in  manner  provided  by 
this  resolution.”. 

(B)  Subsection  (4)  may  be  unworkable  if  the  members  fail  to  pass  a special  resolution 
providing  for  the  manner  of  raising  the  purchase  money  payable  to  dissentients.  We 
suggest  that  the  final  words  of  the  subsection  should  be  altered  to  read: 

“ and,  unless  otherwise  provided  for  shall  be  deemed  to  be  and  shall  be  paid  as 
part  of  the  costs,  charges  and  expenses  of  the  winding  up.”. 

First  Schedule 
Table  A 

Clause  4.  Variation  of  rights 

Unless  the  holders  of  one-third  of  the  issued  shares  of  the  class  concerned  are 
present  in  person  or  by  proxy  at  a class  meeting,  there  is  not  a quorum,  and  the 
provisions  of  clause  54  (which,  in  relation  to  general  meetings  of  the  company,  provides 
that  if  a quorum  is  not  present  the  meeting  stands  adjourned  and  at  the  adjourned 
meeting  those  members  present,  whatever  their  number,  constitute  a quorum)  does 
not  apply;  s e&’Hemans  v.  Hotchkiss  Ordnance  Co.,  1899,  1,  Ch.  115. 

We  suggest  that,  in  accordance  with  modem  practice,  there  should  be  added  before 
the  words  “ and  that  any  holder  ” the  words  “ (but  so  that  if  at  any  adjourned  meeting 
of  such  holders  a quorum  as  above  defined  is  not  present  those  members  who  are 
present  shall  be  a quorum)  ”. 

The  clause  provides  only  for  variation  of  rights,  and  not  for  abrogation.  We 
suggest  that,  again  in  accordance  with  modem  practice,  there  should  be  added  after 
the  word  “ varied  ” the  words  “ or  abrogated  ”. 

Clause  32.  Transmission  of  shares 

The  proviso  to  this  clause  entitles  the  directors  to  withhold  dividends  if  persons 
entitled  to  shares  by  transmission  will  not  either  transfer  the  shares  or  be  themselves 
registered  as  the  holders.  In  practice  this  power  is  seldom,  if  ever,  invoked,  because 
“ unclaimed  dividends  ” are  a nuisance  to  a company.  Moreover  the  power  is 
inappropriate  to  be  conferred  where  there  are  restrictions  on  transfer  which  may 
disable  persons  entitled  by  transmission  from  freely  transferring  or  requiring  registra- 
tion of  themselves.  We  suggest  that  the  proviso  be  omitted. 

Clause  73.  Validity  of  proxy  votes 

This  clause  provides  {inter  alia)  that  a proxy  vote  shall  be  valid  notwithstanding  the 
transfer  of  the  share  in  respect  of  which  the  proxy  is  given  if  the  company  has  not  had 
notice  of  the  transfer. 

The  clause  is  in  common  form,  but  it  seems  unsatisfactory.  It  assumes  that  transfer 
of  a share  per  se  operates  to  revoke  an  instrument  of  proxy  given  previously  to  the 
transfer,  for  which  proposition  there  is  no  authority  and  for  which  there  seems  to 
be  no  warrant  in  principle.  Until  a transfer  is  registered  the  company  must  recognise 
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the  registered  holder  as  the  only  person  entitled  to  the  share,  and  therefore  must 
recognise  an  instrument  of  proxy  executed  by  that  holder.  The  execution  of  an 
instrument  of  transfer  by  the  registered  holder  cannot  affect  that  situation.  Nor,  it 
is  suggested,  does  the  lodging  of  such  transfer  for  registration  affect  the  position  until 
the  transfer  is  registered.  Otherwise  this  clause  would  appear  to  conflict  with  the 
right  of  a registered  member  to  vote  by  proxy  conferred  by  section  136  (1). 

In  practice  an  article  in  this  form  has  been  found  embarrassing  in  a case  where  a 
general  meeting  is  being  held  while  a “ take-over  bid  ” is  in  process.  Members  may 
have  sent  in  proxy  forms  and  afterwards  accepted  the  “ take-over  ” offer  and  executed 
transfers.  If  these  transfers  are  notified  to  the  company  before  the  meeting,  it  does  not 
know  whether  or  not,  as  a matter  of  law,  it  must  treat  the  proxy  forms  as  still  valid  or 
not.  The  article  does  not  say  they  are  invalid,  but  seems  to  assume,  probably 
erroneously,  that  they  are. 

We  suggest  that  there  be  deleted  from  the  clause  the  words  “ or  the  transfer  of  the 
share  in  respect  of  which  the  proxy  is  given  ” and  the  words  “ or  revocation  ” be 
substituted  for  the  words  “ revocation  or  transfer  ”. 

Clauses  128  and  129.  Capitalisation  of  Profits 

The  1948  Table  A for  the  first  time  introduced  a provision  for  capitalisation  of 
profits,  but  the  form  adopted  by  the  draftsman  for  clause  128  was,  even  at  that  time, 
already  antiquated.  It  describes  the  capitalised  profits  as  “ set  free  for  distribution  ”, 
which  is  the  precise  converse  of  a capitalisation  transaction,  the  effect  of  which  is  to 
capitalise,  and  thus  render  incapable  of  distribution,  a fund  of  profits  which  previously 
was  capable  of  distribution. 

Apart  from  this,  capitalisation  articles  ought  to  be  divested  of  the  useless  verbiage 
with  which  they  are  usually  encumbered.  For  example  what  is  the  point  of  a resolu- 
tion to  effect  a capitalisation  starting  with  a statement  that  it  is  desirable  to  do  so? 
If  it  was  not  considered  desirable  the  resolution  would  not  have  been  proposed. 

Clause  129,  again  in  common  form,  after  conferring  authority  on  the  directors,  in 
general  terms,  to  provide  for  fractions  of  shares  arising  on  a capitalisation,  proceeds 
to  give  by  way  of  example  various  methods,  but  does  not  specify  the  method  which  in 
practice  is  almost  invariably  adopted,  i.e.  to  sell  the  shares  represented  by  fractions 
and  distribute  the  net  proceeds  of  sale  amongst  the  members  entitled. 

We  suggest  that  for  clauses  128  and  129  the  following  be  substituted: — 

“128.  The  company  in  general  meeting  may  upon  the  recommendation  of  the 
directors  resolve  that  any  sum  for  the  time  being  standing  to  the  credit  of  any  of 
the  company’s  reserves  (including  any  capital  redemption  reserve  fund  or  share 
premium  account)  or  to  the  credit  of  profit  and  loss  account  be  capitalised  and 
applied  on  behalf  of  the  members  who  would  have  been  entitled  to  receive  the 
same  if  the  same  had  been  distributed  by  way  of  dividend  and  in  the  same  pro- 
portions either  in  or  towards  paying  up  amounts  for  the  time  being  unpaid  on 
any  shares  held  by  them  respectively  or  in  paying  up  in  full  unissued  shares  or 
debentures  of  the  company  of  a nominal  amount  equal  to  such  profits,  such 
shares  or  debentures  to  be  allotted  and  distributed  credited  as  fully  paid  up  to 
and  amongst  such  holders  in  the  proportions  aforesaid  or  partly  in  one  way  and 
partly  in  another.  Provided  that  the  only  purpose  for  which  sums  standing  to  the 
credit  of  capital  redemption  reserve  fund  or  share  premium  account  shall  be 
applied  pursuant  to  this  regulation  shall  be  the  payment  up  in  full  of  unissued 
shares  to  be  allotted  and  distributed  as  aforesaid. 

“ 129.  Whenever  such  a resolution  as  aforesaid  shall  have  been  passed  the 
directors  shall  make  all  appropriations  and  applications  of  undivided  profits 
resolved  to  be  capitalised  thereby  and  all  allotments  and  issues  of  fully  paid  shares 
or  debentures  if  any  and  generally  shall  do  all  acts  and  things  required  to  give 
effect  thereto  with  full  power  to  the  directors  to  make  such  provision  as  they  shall 
think  fit  for  the  case  of  shares  or  debentures  becoming  distributable  in  fractions 
(and  in  particular  without  prejudice  to  the  generality  of  the  foregoing  to  sell  the 

977 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


3rd  February,  1961] 


GENERAL  COUNCIL  OF  THE  BAR 


[Continued 


shares  or  debentures  represented  by  such  fractions  and  distribute  the  net  proceeds 
of  such  sale  amongst  the  members  otherwise  entitled  to  such  fractions  in  due 
proportions)  and  also  to  authorise  any  person  to  enter  on  behalf  of  all  members 
concerned  into  an  agreement  with  the  company  providing  for  the  allotment  to 
them  respectively  credited  as  fully  paid  up  of  any  further  shares  or  debentures  to 
which  they  may  become  entitled  on  such  capitalisation  or  as  the  case  may  require 
for  the  payment  up  by  the  application  thereto  of  their  respective  proportions  of 
the  profits  resolved  to  be  capitalised  of  the  amounts  remaining  unpaid  on  their 
existing  shares  and  any  agreement  made  under  such  authority  shall  be  effective 
and  binding  on  all  such  members.”. 

PART  2 

Minor  Points — Companies  Act,  1948 

Section  5 

Alteration  of  objects 

(A)  Subsection  (5)  provides  that  a special  resolution  altering  a company’s  objects 
shall  require  the  same  notice  to  the  holders  of  debentures  entitled  to  object  as  to 
members  of  the  company. 

We  suggest  that  there  should  be  added  the  words: — 

“ and  notwithstanding  the  proviso  to  subsection  (2)  of  section  141  of  this  Act 
unless  it  is  agreed  by  the  holders  of  not  less  than  95  per  cent,  in  nominal  amount 
of  such  debentures  that  the  notice  shall  be  of  less  than  twenty-one  days  such  notice 
shall  be  of  twenty-one  days.”. 

(B)  Subsection  7 (6)  provides  that  where  a company  passes  a resolution  altering 
its  objects,  and  an  application  is  made  to  the  Court  for  the  alteration  to  be  cancelled, 
the  company  must  deliver  to  the  registrar  a copy  of  the  order  made  by  the  Court  on 
the  application  within  15  days  of  the  making  of  the  order,  unless  an  extension  of  time 
is  granted.  We  do  not  believe  it  is  in  general  practicable  to  obtain  a copy  of  the  order 
within  15  days,  and  we  suggest  this  he  altered  to  21  days. 

Section  16 

Registration 

The  provision  in  subsection  (1)  that  a company  already  registered  as  a limited 
company  may  re-register  under  the  Act  requires  clarification.  Does  this  mean  that 
such  a company  may  re-register  as  unlimited? 

Section  23 

Alteration  of  memorandum 

Subsection  (2)  provides  that  the  section  is  not  to  apply  where  the  memorandum 
itself  provides  for  or  prohibits  the  alteration  of  all  or  any  of  the  conditions  referred  to 
in  subsection  (1),  and  shall  not  authorise  any  variation  or  abrogation  of  the  special 
rights  of  any  class  of  members. 

The  effect  of  this  subsection  is  often  to  necessitate  a scheme  of  arrangement  under 
section  206  of  the  Act,  even  in  cases  where  all  the  members  desire  the  alteration,  and 
the  procedure  of  section  206  is  accordingly  merely  an  expensive  formality. 

We  suggest  that  after  the  words  “ shall  not  apply  ” there  be  inserted  the  words 
“ unless  all  the  members  of  the  company  (including  persons  entitled  by  transmission 
to  any  shares  therein)  shall  have  agreed  to  such  alteration.”. 

It  seems  inappropriate  to  describe  as  a “ condition  ”,  e.g.  class  rights  set  out  in  a 
memorandum  with  a provision  saying  how  they  can  be  altered.  We  suggest  that 
“ provision  ” be  substituted  for  “ condition  ” wherever  the  latter  appears  in  this 
section. 
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Section  27 

This  section  does  not  apply  to  a case  where  a company  which  already  holds  shares 
in  another  company  becomes  a subsidiary  of  that  other  company  after  the  commence- 
ment of  the  Act. ^ This  is  clearly  a casus  omissus  and  we  suggest  that  in  subsection  (3) 
after  the  words  “ its  holding  company  ” there  be  inserted  the  words  “ or  a company 
which  at  any  time  becomes  a subsidiary  of  a company  of  which  it  is  already  a member.”. 

Sections  28  and  128 

Private  companies  limited  by  guarantee  and  not  having  a share  capital 

(A)  Section  28:  A company  limited  by  guarantee  and  not  having  a share  capital  is 
recognised  as  a private  company  if  its  Articles  comply  with  the  section,  for  which 
purpose  they  must  be  expressed  to  restrict  the  right  to  transfer  its  non-existent  shares 
and  prohibit  any  invitation  to  the  public  to  subscribe  for  any  of  its  non-existent  shares. 

We  suggest  that  after  the  word  “ shares  ” in  sub-paragraph  ( a ) of  subsection  (1) 
there  be  inserted  the  words  “ if  it  has  a share  capital  ” and  that  sub-paragraph  (c)  be 
amended  to  read : — 

“ prohibits  any  invitation  to  the  public  to  subscribe  for  any  debentures  or  (if  it 
has  a share  capital)  any  shares  of  the  company.”. 

(B)  Section  128:  This  section  does  not  provide  for  certificates  in  cases  where  a 
company  limited  by  guarantee  not  having  a share  capital  is  a private  company. 

This  section  should  be  amended  by: 

(a)  inserting  after  the  words  “ section  124  ” the  words  “ or  by  section  125  ”, 

( b ) inserting  after  the  words  “ Incorporation  of  the  company  ” the  words  “ in 
the  case  of  a company  having  a share  capital  ”, 

(c)  inserting  after  the  words  “ debentures  of  the  company  ” the  words  “ or,  in  the 
case  of  a company  not  having  a share  capital,  issued  any  invitation  to  the  public 
to  subscribe  for  any  debentures  of  the  company  ” and  immediately  before  the 
words  “ where  the  annual  return  ” the  words  “ in  either  case  ”. 

Section  52 

Return  as  to  allotments 

Subsection  (2)  provides  that  where  such  a contract  as  is  mentioned  in  subsection  (1) 
is  not  reduced  into  writing  the  prescribed  particulars  of  the  contract  shall  be  delivered 
for  registration. 

This  assumes  that  where  there  is  an  allotment  of  shares  as  fully  or  partly  paid  up 
otherwise  than  in  cash  there  is  always  a contract.  This  is  not  so,  since  the  allotment 
may  be  in  pursuance  of  a scheme  of  arrangement  sanctioned  under  section  206,  which 
is  not  contractual  in  character  but  has  statutory  force;  see  Re  Garners  Motors  Limited 
1937,  Ch.  594. 

Although  in  such  cases  it  is  common  to  provide  in  the  scheme  than  an  office  copy 
of  the  order  sanctioning  it  is  to  be  deemed  to  be  a contract,  if  the  scheme  contains  no 
such  provision  there  is  apparently  no  obligation  to  file  anything  under  the  section 
except  the  return  of  allotments.  This  does  not  matter  because  an  office  copy  of  the 
scheme  will  necessarily  have  been  filed  (see  subsection  (3)  of  section  206)  and  therefore 
no  useful  purpose  would  be  served  by  requiring  anything  further. 

We  suggest  that  a new  subsection  be  inserted  after  subsection  (2)  in  the  following 
terms: — 

“ Where  shares  are  allotted  as  fully  or  partly  paid  up  otherwise  than  in  cash  in 
pursuance  of  the  provisions  of  a scheme  of  arrangement  taking  effect  under 
section  206  of  this  Act,  such  scheme  shall  be  deemed  for  the  purposes  of  this 
section  to  be  such  a contract  as  above  mentioned,  and  the  delivery  to  the  registrar 

. of  companies  for  registration  of  the  office  copy  of  the  order  sanctioning  the  scheme 
: fey  virtue  of  which  delivery  the  order  became  effective  shall  be  deemed  to  have 
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constituted  compliance  with  the  provisions  of  this  section  as  to  delivery  of  such 
contract.”. 

Section  54 

Provision  of  financial  assistance  by  a company  for  purchase  of  its  own  shares 

(A)  Paragraphs  (6)  and  (c)  of  the  proviso  to  subsection  (1)  are  intended  to  enable  a 
company  to  give  financial  assistance  in  connection  with  schemes  for  the  acquisition  of 
shares  by  employees,  but  is  limited  by  reference  to  employees  of  the  company  itself 
or  of  its  holding  company.  Where  a company  operates  wholly  or  in  part  through 
subsidiaries  the  paragraphs  are  largely  stultified. 

We  suggest  that  paragraph  (A)  should  be  altered  by  inserting  after  the  words 
“ employees  of  the  company  ” the  words  “ or  of  any  subsidiary  of  the  company  ” and 
by  adding  at  the  end  of  the  paragraph  the  words  “ or  any  such  subsidiary  ”,  and  that 
paragraph  (c)  should  be  altered  by  inserting  after  the  words  “ the  company  ” the 
words  “ or  any  subsidiary  of  the  company  ”. 

(B)  We  think  that  this  section  is  often  ignored  in  practice  in  connection  with  take- 
over bids,  and  that  severe  penalties  ought  to  be  imposed  for  its  breach,  if  it  is  to  have 
any  effect.  We  suggest  that  consideration  should  be  given  to  a provision  rendering 
every  director  of  the  company  responsible  for  a breach  of  the  provisions  of  the  section 
liable  to  a fine  of  £1,000  or  six  months’  imprisonment  or  both.  It  is  not  always 
appreciated  that  an  infringement  of  the  section  in  itself  constitutes  a misfeasance  for 
the  directors  responsible  are  liable  in  damages  to  the  company.  We  think  it  might  be 
useful  to  include  in  the  section  words  indicating  this,  e.g.  “ without  prejudice  to  his 
liability  in  damages  to  the  company  by  reason  of  the  misfeasance.”. 

Sections  56  and  58 

Renounceable  allotment  letters 

It  has  been  thought  by  some,  perhaps  erroneously,  that  because  the  shares  referred 
to  in  subsection  (2)  of  section  56  and  subsection  (5)  of  section  58  are  to  be  issued  to 
members  of  the  company,  renounceable  allotment  letters  for  such  shares  cannot  he 
issued,  unless  the  right  of  renunciation  is  limited  to  a right  to  renounce  in  favour  of 
another  member. 

There  is  no  point  in  so  limiting  the  issue,  and  we  suggest  that  the  words  “ to  members 
of  the  company  ” be  deleted  from  each  of  these  subsections. 

Section  58 

Redemption  of  preference  shares 

Subsection  (2)  provides  that,  subject  to  the  provisions  of  the  section,  the  redemption 
of  preference  shares  may  be  effected  on  such  terms  and  in  such  manner  as  may  be 
provided  by  the  articles  of  the  company. 

This  is  sometimes  inconvenient,  and  we  suggest  that  after  the  word  “ articles  ” 
there  be  added  the  words  “ or  the  terms  of  issue  of  the  shares 

Section  72 

Variation  of  shareholders'  rights 

Subsection  (5)  provides  that  if  an  application  is  made  under  the  section,  the  company 
must  forward  to  the  registrar  of  companies  a copy  of  the  order  made  by  the  Court  on 
the  hearing  of  the  application  within  15  days  of  the  making  of  the  order.  We  do  not 
believe  it  is  in  general  practicable  to  obtain  a copy  of  the  order  within  15  days,  and 
we  suggest  the  time  should  be  extended  to  21  days. 

Sections  108  and  411 

Company's  name  on  letter-headings,  etc. 

Under  section  108  a company  within  the  meaning  of  the  Act  must  have  its  name 
mentioned  in  “ all  business  letters  of  the  company  and  in  all  notices  and  other  official 
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publications  of  the  company,  and  in  all  bills  of  exchange,  promissory  notes,  endorse- 
ments, cheques  and  orders  for  money  or  goods  purporting  to  be  signed  by  or  on 
behalf  of  the  company,  and  in  all  bills  of  parcels,  invoices,  receipts  and  letters  of  credit 
of  the  company 

Under  section  41 1 an  oversea  company  must  cause  its  name  to  be  stated  in  all  bill 
heads  and  letter  paper,  and  in  all  notices  and  other  official  publications  of  the  company. 

We  do  not  appreciate  why  the  requirements  should  be  on  the  whole  less  onerous  for 
an  oversea  company  than  for  a native  company,  or  what  is  the  point  of  the  distinctions, 
e.g.  “ business  letters  ” and  “ letter  paper  ”,  “ bills  of  parcels  ” and  “ bill  heads 

Section  142 

Special  notice  of  resolution 

The  requirement  that  notice  of  the  intention  to  move  a resolution  of  which  special 
notice  is  required  shall  be  given  to  the  company  is  quite  pointless  where  it  is  the  board 
of  directors  which  resolves  to  submit  the  resolution. 

We  suggest  that  after  the  word  “ unless  ” there  be  inserted  the  words  “ except  where 
the  directors  of  the  company  have  resolved  to  submit  it 

Section  185 

Retirement  of  directors 

The  case  may  arise  where  a director  is  under  the  Articles  due  to  retire  by  rotation 
at  the  conclusion  of  the  annual  general  meeting  commencing  next  after  he  attains  the 
age  of  70. 

In  such  a case  it  is  not  clear  whether  his  retirement  is  by  rotation  under  the  Articles 
or  is  by  virtue  of  the  section.  Semble,  it  must  be  taken  that  the  retirement  was  not 
under  the  section,  since  otherwise  an  absurd  result  would  be  produced  by  subsection  (6) 
which  provides  that  a person  re-appointed  a director  on  retiring  by  virtue  of  subsection 
(2),  or  appointed  in  the  place  of  a director  so  retiring,  shall  be  treated  for  the  purpose 
of  determining  when  he  or  any  other  director  is  to  retire  as  if  he  had  become  a director 
on  the  day  on  which  the  retiring  director  was  last  appointed  before  his  retirement. 

We  suggest  that  after  the  word  “ Seventy  ” in  subsection  (2)  there  be  inserted  the 
words  “ unless  his  office  is  vacated  at  or  before  the  conclusion  of  that  meeting  otherwise 
than  under  this  subsection 

Section  217 

Liability  of  husband  of  female  contributory 

We  suggest  that  the  liability  under  this  section  as  a contributory  of  the  husband  of 
a female  contributory  married  before  1883  can  now  safely  be  abolished.  If  this  be 
accepted  section  224  (3)  can  also  be  dispensed  with. 

Section  224 

Contributory's  petition 

We  suggest  that  a contributory’s  winding  up  petition  should  not  fail  merely  because 
if  an  order  were  made  there  would  be  no  assets  available  for  the  contributories.  This 
is  the  effect  at  the  present  time  of  the  decision  in  Re  Rica  Gold  Washing  Company 
(1879)  1 1,  Ch.  D.36,  and  this  decision  is  not  affected  by  the  provisions  of  section  225  (1) 
— see  Re  Kaslo  Slocan  Mining  Corpn.  (1910),  W.N.13. 

Section  225 

Winding  up  on  “ just  and  equitable  ” ground 

We  see  no  reason  to  control  in  any  way  the  exercise  by  the  Court  of  its  discretion 
to  wind  up  a company  on  the  just  and  equitable  ground.  If  this  suggestion  be  regarded 
as  too  drastic  we  suggest  alternatively  that  subsection  (2)  should  be  amended  to  read 
as  follows: — 

“ where  the  petition  is  presented  by  members  of  the  company  as  contributories 
on  the  ground  that  it  is  just  and  equitable  that  the  company  should  be  wound  up, 
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the  Court  shall  not  refuse  to  make  a winding  up  order  on  the  ground  only  that 
some  other  remedy  is  available  to  the  petitioners  unless  it  is  also  of  opinion  that 
they  are  acting  unreasonably  in  seeking  to  have  the  company  wound  up  instead 
of  pursuing  that  other  remedy.”. 


Section  283 

Declaration  of  solvency 

A declaration  of  solvency  delivered  for  registration  on  the  day  on  which  the  resolu- 
tion for  voluntary  winding  up  is  passed  is  out  of  time,  and  this  frequently  causes  great 
inconvenience. 

We  suggest  that  the  words  “ on  or  ” be  inserted  before  the  word  “ before  ” in 
subsection  (2)  (a). 

Section  286 

Vacancy  in  office  of  liquidator  in  members'  voluntary  winding  up 
Subsection  (1)  provides  that  the  company  in  general  meeting  may  fill  a vacancy 
occurring  in  the  office  of  liquidator,  “ subject  to  any  arrangement  with  its  creditors 
These  words  date  from  the  time  when  there  was  no  distinction  between  a members’ 
and  a creditors’  voluntary  winding  up ; they  fulfil  no  useful  purpose  at  the  present  time 
in  a members’  voluntary  winding  up,  and  we  suggest  they  should  be  deleted. 

Section  306 

Arrangement  between  a company  and  its  creditors 

In  view  of  the  analogous  provisions  of  section  206  we  suggest  that  this  section 
should  be  abolished. 

Sections  311  to  315 

Winding  up  subject  to  the  supervision  of  the  Court 
We  suggest  that  winding  up  subject  to  the  supervision  of  the  Court  serves  no  useful 
purpose  and  should  be  abolished. 

Section  352 

Annulling  dissolution  of  company 

Subsection  (2)  provides  that  any  person  on  whose  application  an  order  was  made 
declaring  the  dissolution  of  the  company  to  have  been  void  should  deliver  to  the 
registrar  of  companies  an  office  copy  of  the  order  within  seven  days  of  the  making  of 
the  order,  or  such  further  time  as  the  Court  may  allow.  We  do  not  believe  it  is 
practicable  to  obtain  a copy  of  the  order  within  seven  days,  and  we  suggest  that  this  time 
be  extended  to  21  days. 

Section  369 

Receiver  appointed  under  invalid  charge 

Where  a Receiver  for  debenture  holders  is  appointed  out  of  Court  and  it  is  sub- 
sequently held  that  the  charge  purporting  to  be  conferred  by  the  debentures  was 
invalid,  the  Receiver  is  liable  as  a trespasser  in  respect  of  his  dealings  with  the  assets. 
This  may  be  a hardship  and  we  suggest  that  a subsection  be  added  to  section  369  in 
the  following  terms: — 

“ Where  a receiver  or  manager  of  the  property  of  a company  has  been  appointed 
or  purported  to  be  appointed  as  aforesaid  and  it  is  subsequently  discovered  that 
the  charge  or  purported  charge  in  respect  of  which  he  was  so  appointed  or  pur- 
ported to  be  appointed  was  not  effective  as  a charge  on  such  property  or  on  some 
part  of  such  property  the  Court  may  if  it  think  fit,  on  the  application  of  such 
receiver  or  manager,  order  that  he  be  relieved  wholly  or  to  such  extent  as  the 
Court  shall  think  fit  from  personal  liability  in  respect  of  anything  done  or  omitted 
by  him  in  relation  to  any  property  purporting  to  be  comprised  in  the  charge  by 
virtue  of  which  he  was  appointed  or  purported  to  be  appointed  which  if  such 
property  had  been  effectively  included  in  such  charge  or  purported  charge  would 
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have  been  properly  done  or  omitted  by  him,  and  he  shall  be  relieved  from  personal 
liability  accordingly,  but  in  that  event  the  person  by  whom  such  receiver  or 
manager  was  appointed  or  purported  to  be  appointed  shall  be  personally  liable 
for  everything  for  which,  but  for  such  order,  such  receiver  or  manager  would  have 
been  liable.”. 

We  have  confined  our  remarks  to  receivers  for  debenture  holders  who  are  particularly 
affected;  we  believe  that  hardship  may  be  caused  in  the  case  of  receivers  in  general, 
and  it  may  be  that  an  amendment  to  the  Law  of  Property  Act,  1925,  is  the  appropriate 
reform  required. 

Section  371 

Remuneration  of  receivers  and  managers 

This  section  confers  on  the  liquidator  of  a company  the  right  to  apply  to  the  Court 
to  have  the  remuneration  of  a receiver  or  manager  of  the  property  of  the  company 
fixed  by  the  Court.  There  is,  however,  no  corresponding  provision  entitling  a company 
which  is  not  in  liquidation  to  apply  to  have  the  remuneration  of  a receiver  or  manager 
who  is  appointed  under  the  powers  contained  in  a debenture  regulated  by  the  Court. 
If  the  debenture  incorporates  section  109  (6)  of  the  Law  of  Property  Act,  1925,  the 
receiver  may  apply  to  the  Court  to  have  his  remuneration  fixed  if  he  wants  more  than 
5 per  cent. ; but  if  the  receiver  will  make  no  such  application  and  retains  out  of  the 
assets  more  than  5 per  cent,  or  more  than  the  amount  fixed  upon  his  appointment  and 
refuses  to  apply  to  the  Court  or  if  the  company  wishes  to  allege  that  the  rate  of 
remuneration  fixed  upon  the  appointment  of  the  receiver  or  manager  was  excessive, 
there  is  no  procedure,  it  seems,  for  enabling  the  company  to  apply  to  have  the  amount 
of  the  remuneration  fixed  by  the  Court. 

We  suggest  that  this  omission  might  be  remedied.  Alternatively,  it  may  be  thought 
a subject  which  concerns  the  position  of  receivers  generally,  and  is  not  particular  to 
the  position  of  receivers  of  companies,  and  that  therefore  it  is  not  a matter  for  legis- 
lation in  the  Companies  Act. 

Section  437 

Change  of  registered  office 

Subsection  (1)  provides  that  a document  may  be  served  on  a company  by  leaving  it 
at  or  sending  it  by  post  to  the  registered  office  of  the  company. 

In  practice  an  interval  of  time  elapses  between  the  change  in  the  registered  office  of 
a company  and  the  record  of  the  change  by  the  registrar  of  companies.  We  consider, 
however,  that  persons  dealing  with  a company  should  be  entitled  to  rely  on  what  is 
registered  and  we  therefore  suggest  that  a subsection  be  added  in  the  following  terms: 

“ For  the  purposes  of  this  section,  any  document  left  at  or  sent  by  post  to  the 
place  for  the  time  being  recorded  by  the  registrar  of  companies  as  the  situation 
of  the  registered  office  of  a company  shall  be  deemed  to  have  been  left  at  or  sent 
by  post  to  the  registered  office  of  the  company  notwithstanding  the  situation  of 
its  registered  office  may  have  been  changed.”. 

First  Schedule 

Table  “A” 

Clause  8.  Issue  of  share  certificates 

We  suggest  that  there  be  added  at  the  end  of  the  clause  the  words  “ where  a member 
transfers  a part  only  of  his  holding  he  shall  be  entitled  to  a certificate  for  the  balance 
without  charge.”. 

Clause  41.  Stock 

The  clause  provides  that  the  minimum  amount  of  stock  transferable  shall  not  exceed 
“ the  nominal  amount  of  the  shares  from  which  the  stock  arose  ”. 

What  is  meant  is  “ the  nominal  amount  of  each  share  from  which  the  stock  arose  ”, 
and  we  suggest  that  these  words  be  substituted. 
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Clause  52.  Ordinary  business 

The  clause  describes  the  appointment  of  auditors  as  business  which  is  not  special 
business  and  accordingly  not  requiring  to  be  specified  in  the  notice  of  meeting.  But 
if  auditors  other  than  those  retiring  are  to  be  appointed  “ special  notice  is  required 


by  section  160. 

The  final  words  of  the  clause  from  “ the  appointment  of  ” should  therefore  be 
amended  to  read  “ the  reappointment  of  the  retiring  auditors  and  the  fixing  of  the 
remuneration  of  the  auditors.”. 


Clause  71.  “ Two-way  ” proxy  form 

The  form  set  out  assumes  that  only  one  resolution  is  to  be  proposed  at  the  meeting, 
which  is  rarely  the  case. 

The  usual  form  of  “two-way”  proxy  form  refers  to  “Resolutions  1,  2,  3,  etc.” 
and  provides  (by  putting  a cross,  or  striking  out  “ for  ” or  “ against  ”)  facilities  for  the 
member  to  indicate  his  wishes  as  regards  the  several  resolutions  to  be  proposed. 

We  suggest  that  such  a form  be  substituted  for  that  contained  in  the  present  clause. 


Clause  84.  Directors’  votes 

Subsection  (2)  (d)  enables  a director  to  vote  on  “ any  contract  or  arrangement  with 
any  other  company  in  which  he  is  interested  only  as  an  officer  of  the  company  or  as  a 
holder  of  shares  or  other  securities  ”. 

“ The  Company  ” in  Table  A,  means  prima  fade  the  company  in  whose  articles 
Table  A is  incorporated,  but  in  the  passage  quoted  it  is  presumably  meant  to  mean  the 
“ other  company  ” previously  referred  to. 

We  suggest  that  the  words  “ such  other  company  ” be  substituted  for  the  words 
“ the  company  ”. 

Clause  86.  Directors'  minute  book 

The  final  words  of  the  clause  require  every  director  present  at  a directors’  meeting 
to  sign  his  name  in  an  attendance  book. 

This  is  not,  in  modem  sets  of  articles,  a usual  provision;  and  in  the  cases  of  companies 
to  which  this  provision  of  Table  A applies  it  is  probably  overlooked  and  ignored. 

We  suggest  that  these  words  be  deleted. 

Clause  87.  Pensions,  etc.  for  directors 

Apart  from  being  somewhat  clumsily  worded,  this  clause  does  not  cover  cases  where 
it  is  desired  to  make  provision  for  a former  director,  or  the  wife  of  a director  who  is 
still  living;  nor  does  it  cover  the  provision  of  life  assurance  for  a director.  We  suggest 
that  the  following  be  substituted  therefor:— 

“ The  directors  on  behalf  of  the  company  may  grant  or  make  provision  for 
pensions,  allowances  and  gratuities  and  life  insurance  and  other  benefits  to  or  for 
the  benefit  of  any  director  or  former  director  who  holds  or  has  held  any  place  of 
profit  with  the  company,  and  to  or  for  the  benefit  of  the  wife  or  widow  or  any 
other  dependant  of  such  director  or  former  director.”. 

Clauses  107  and  108.  Managing  directors 

Clause  107  provides  that  the  directors  may  appoint  a managing  director  on  such 
terms  as  they  may  think  fit.  Clause  108  provides  that  a managing  director  shall  receive 
such  remuneration  (whether  by  way  of  salary,  commission,  or  participation  in  profits, 
or  partly  in  one  way  and  partly  in  another)  as  the  directors  may  determine. 

Where  articles  are  in  this  form  the  question  is  constantly  arising  in  practice  whether 
provision  for  a pension  can  be  included  in  a managing  director’s  service  agreement 
without  the  authority  of  a resolution  in  general  meeting,  because  a pension  may  be 
considered  to  be  neither  salary  nor  commission  nor  participation  in  profits. 
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We  suggest  that  by  analogy  with  clause  84  (3),  after  the  words  “ such  terms  ” in 
clause  107  there  should  be  added  the  words  “ (as  to  remuneration  and  otherwise)  ”, 
and  that  clause  108  be  deleted. 


Clause  118.  Dividends 

This  clause,  which  is  common  form,  enables  shares  to  be  issued  ranking  for  dividend 
“ as  from  a particular  date 

In  practice,  where  ordinary  shares  are  concerned,  it  is  not  usually  a question  of 
newly  issued  shares  ranking  as  from  a particular  date,  but  the  terms  of  issue  provide 
that  they  shall  (or  shall  not)  rank  for  some  particular  dividend,  interim  or  final, 
announced  or  recommended.  An  article  in  the  form  of  clause  118,  is,  in  practice, 
treated  as  authorising  the  issue  of  shares  on  such  terms,  but  there  may  be  some  doubt 
as  to  whether  on  a literal  construction  this  view  is  warranted. 

We  therefore  suggest  that  after  the  word  “ date  ” there  be  added  the  words  “ or  to 
a particular  extent  ”. 


Clause  127.  Persons  entitled  to  copies  of  balance  sheet  and  auditors  report 
A legal  personal  representative  or  trustee  in  bankruptcy  need  not  have  been 
registered  under  reg.  31  in  order  to  be  entitled  to  have  notice  of  general  meetings  under 
reg.  134.  We  suggest  that  for  the  words  “registered  under  regulation  31  ” there  be 
substituted  the  words  “ entitled  to  receive  notices  of  general  meetings  under  regulation 


Clause  131.  Notices 

There  is  a misprint  in  this  clause.  The  word  “ or  ” where  it  occurs  for  the  second 
time  in  the  second  line  should  be  deleted. 


Part  3 

1.  Directors'  duties  (6) 

We  think  that  any  attempt  to  define  the  duties  of  directors  more  clearly  would  involve 
the  risk  that,  since  it  would  be  impossible  to  define  such  duties  exhaustively,  there 
would  be  inevitable  lacunae  which  might  well  make  it  more  difficult  to  determine  in 
any  particular  set  of  circumstances  what  those  duties  were. 

We  do  not  think  it  would  be  desirable  to  attempt  to  impose  any  general  restriction 
on  directors  and  officers  dealing  in  the  shares  of  companies  of  which  they  are  directors 
or  officers.  Nevertheless  the  experience  of  some,  at  any  rate,  of  the  members  of  the 
Committee  shows  that  the  applicability  to  directors  of  the  doctrine  of  equity  that  a 
trustee  may  not  make  a profit  out  of  his  trust  (see  Regal  ( Hastings ) Ltd.  v.  Gulliver, 
1942,  1 . A1 1 E.R.  378)  is  not  always  appreciated.  Such  experience  also  shows  that 
some  directors  are  not  averse  from  acting  on  information  about  the  affairs  of  their 
company  (e.g.  a proposed  repayment  of  capital)  which  they  acquire  as  directors  before 
it  is  made  available  to  the  public  with  a view  to  making  a profit  from  dealing  in  those 
shares. 

We  feel  that  wider  possibilities  of  publicity  might  assist  to  prevent  such  abuses,  and 
accordingly  we  suggest  that  section  195,  which  provides  for  the  keeping  of  a register  of 
directors’  shareholding  should  be  strengthened.  With  this  end  in  view,  we  would  like 
to  put  forward  the  following  points  for  consideration: 

(i)  Subsection  (1)  should  be  extended  so  as  to  cover  shares  or  debentures  in  which 
the  director  has  a beneficial  interest,  even  though  the  shares  or  debentures  may 
themselves  be  held  in  the  names  of  the  trustees  of  a settlement  or  of  nominees. 
We  appreciate  that  difficulties  may  arise  in  view  of  the  possible  remoteness  of 
the  beneficial  interests  in  some  cases;  we  suggest  however  that  the  scope  of  the 
subsection  could  with  advantage  be  extended  by  inserting  at  the  end  of  the 
first  paragraph  and  before  the  proviso  the  following: — . 

“ or  of  which  he  is,  or  has  any  right  to  become  (whether  on  payment  or  not), 
the  beneficial  owner,  whether  solely  or  jointly  or  in  common  with  others.”. 
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(ii)  The  register  should  be  open  to  inspection  the  year  round  during  usual  business 
hours. 

(iii)  Copies  of  the  register  should  be  available  for  inspection  at  every  general 
meeting,  not  only  the  annual  general  meeting.  We  say  copies  advisedly 
because  the  section  appears  to  contemplate  the  register  being  in  two  places  at 
once. 

(iv)  It  should  be  for  consideration  whether  the  audited  accounts  should  be  required 
to  contain  also,  in  effect,  a summary  of  the  changes  in  the  register  during  the 
period  covered  by  the  accounts. 

We  are  not  aware  of  any  necessity  to  enlarge  the  provisions  of  section  199  as  to 
disclosure  of  directors’  interests. 

We  do  not  think  that  bodies  corporate  should  be  allowed  to  be  directors. 

2.  Shares  with  restricted  or  no  voting  rights  (7) 

We  know  of  no  reason  in  law  or  equity  why  restrictions  on  voting  rights  which  have 
been  validly  imposed  on  any  class  of  shares  should  be  abrogated  or  varied  except  in 
accordance  with  the  law  relating  to  such  abrogation  or  variation  as  it  now  exists,  or 
why  there  should  be  any  interference  with  the  powers  of  a company  as  they  now  exist 
to  create  and  issue  shares  with  any  such  restrictions  attached  thereto. 

We  see  nothing  unfair  in  principle  in  the  control  of  a company  being  vested  in  the 
holders  of  shares  which  represent  an  interest  which  from  the  financial  standpoint,  is 
a minority  interest:  the  holders  of  the  remaining  shares  have  acquired  their  shares  with 
knosvledge  of  the  position  as  to  voting,  and  of  their  own  free  will.  The  one  apparent 
exception  seems  to  be  the  case  of  a successful  take-over  bid  for  voting  shares,  where 
the  consideration  is  non-voting  shares  and  a dissentient’s  shares  are  compulsorily 
acquired  under  section  209;  but  anyone  who  acquires  shares  is  always  at  risk  under 
section  209,  and  it  would  not  necessarily  follow  that,  in  the  circumstances  predicated, 
the  dissentient  would  fail  in  an  application  to  the  Court  under  the  section  that  his 
shares  be  not  compulsorily  acquired.  The  law  is  in  our  view  sufficiently  strong  to 
prevent  an  abuse  of  control  in  such  circumstances:  and  those  who  do  not  wish  to 
subscribe  for  or  purchase  such  shares  are  not  under  any  obligation  to  do  so. 

We  should  add  that  the  difficulties  in  the  way  of  making  practical  and  satisfactory 
provisions  to  confer  parity  of  voting  rights  on  all  shares,  or  on  all  equity  shares  seem 
to  us  to  be  very  serious. 

Shares  may  be  of  different  nominal  amounts,  so  that  to  provide  that  each  equity 
share  should  on  a poll  confer  one  vote  per  share  would,  by  itself,  not  provide  a solution. 
Equity  shares  may  be  divided  into  different  classes,  and  any  attempt  to  apportion 
votes  on  a poll  by  reference  to  proportions  of  the  equity  would  be  fraught  with 
difficulty. 

How  would  equity  shares  be  defined  for  this  purpose?  The  definition  in  section 
154  (5)  does  not  prevent  the  attaching  of  rights  to  shares  which  do  not  make  them 
equity  share  capital  within  that  definition  but  which,  in  a normal  case,  would  in  effect 
entitle  the  holders  to  a stake  in  the  equity. 

It  would  also  seem  to  be  logically  necessary  to  limit  the  voting  rights  of  non-equity 
share  capital,  unless  those  who  attack  the  doctrine  of  laissez-faire  see  no  objection  to 
control  by,  say,  the  holders  of  preference  shares. 

3.  The  protection  of  minorities  (8) 

We  feel  that  special  consideration  should  be  given  to  alleviating  the  real  hardship 
which  often  arises  in  our  experience  with  regard  to  the  position  of  personal  representa- 
tives, particularly  as  the  personal  representatives  of  a deceased  shareholder  acquire  his 
shares  involuntary,  in  contrast  to  other  persons  who  may  from  time  to  time  find 
themselves  in  the  position  of  a minority.  We  would  like  to  put  forward  the  following 
points  for  consideration  in  this  connection. 
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(A)  Cases  frequently  arise  in  relation  to  private  companies  with  few  shareholders 
where  on  the  death  of  a shareholder  his  personal  representatives  find  themselves  unable 
to  get  on  the  register  of  members  or  to  realise  their  shares  at  a fair  price:  and  often 
find  that  dividends  (if  any)  distributed  are  not  commensurate  with  the  profits  which 
on  a reasonable  view  ought  to  be  distributed.  Experience  shows  that  section  210  does 
not  afford  an  adequate  or  timeous  remedy. 

We  have  considered  whether  it  would  be  right  in  such  cases  to  give  personal  repre- 
sentatives an  unqualified  right  to  be  registered  as  members  or  to  impose  a statutory 
obligation  on  those  who  now  control  the  company  to  purchase  the  shares  of  the 
personal  representatives  at  a fair  price,  but  these  remedies  appear  to  us  to  be  too 
drastic.  An  alternative  would  be  to  require  in  such  cases  that  the  directors  must 
state  in  writing  their  reasons  for  refusing  registration. 

If  this  latter  alternative  should  prove  acceptable,  we  suggest  that  a new  section  be 
added  to  the  Act  in  the  following  terms: 

“ Notwithstanding  anything  in  the  Articles  of  Association  of  a company,  if  the 
directors  of  the  company  refuse  in  respect  of  any  shares  to  register  as  members 
the  legal  personal  representatives  of  a deceased  member  or  refuse  to  register  a 
transfer  of  shares  by  the  legal  personal  representatives  of  a deceased  member  such 
legal  personal  representatives  may  by  notice  in  writing  given  to  the  company 
within  twenty-one  days  after  notice  of  refusal  has  been  given  to  the  transferee 
require  the  directors  to  furnish  to  them  a statement  in  writing  of  their  reasons  for 
refusing  registration,  and  unless  the  directors  shall  have  furnished  such  statement 
within  twenty-one  days  after  being  so  required  they  shall  be  bound  to  effect  the 
registration.”. 

(B)  It  should  be  made  clear  that  personal  representatives  of  a deceased  shareholder 
can  petition  for  a winding  up  order  or  for  relief  under  section  210:  see  re  Cuthbert 
Cooper  & Sons  (1937),  Ch.  392,  at  page  399. 

(C)  Many  sections  of  the  Act  refer  to  “ members  ”,  “ holders  of  shares  ”,  etc.  and 
it  is  not  clear  whether  their  provisions  extend  to  unregistered  personal  representatives. 
We  suggest  that  the  following  amendments  should  be  made  in  order  to  clarify  the 
position. 

Sections  5 and  72:  add  subsection  as  follows : — 

“ For  the  purposes  of  this  section  a person  entitled  by  transmission  to  any 
shares  shall  be  deemed  to  be  the  holder  of  such  shares.”. 

Sections  24,  105, 113 , 146 , 158,  287,  353,  433:  add  subsection  as  follows: — 

For  the  purposes  of  this  section  a person  entitled  by  transmission  to  any 
shares  in  a company  shall  be  deemed  to  be  a member  thereof.”. 

Sections  136  to  142:  add  new  section  at  end  as  follows: — 

.“  For  the  purposes  of  sections  136  to  142  inclusive  a person  entitled  by  trans- 
mission to  any  shares  in  a company  shall  if  entitled  to  vote  in  respect  of  such 
shares  at  any  general  meeting  be  deemed  in  relation  to  that  meeting  to  be  a member 
of  the  company.”. 

Section  164:  add  subsection  as  follows  :— 

“ For  the  purpose  of  this  section  a person  entitled  by  transmission  to  any 
shares  in  a company  shall  be  deemed  to  be  a member  of  the  company  and  the 
holder  of  such  shares.”. 

Section  206:  add  subsection  as  follows: — 

For  the  purposes  of  this  and  the  next  following  section  a person  entitled  by 
transmission  to  any  shares  in  a company  should  be  deemed  to  be  a member  of  the 
company  and  the  holder  of  such  shares.”. 
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Section  384:  add  subsection  as  follows: — 

“ For  the  puiposes  of  this  section  a person  entitled  by  transmission  to  any 
shares  or  stock  in  a company  shall  be  deemed  to  be  a member  of  the  company 
and  the  holder  of  such  shares  or  stock.”. 

4.  Company  and  business  names  (24) 

By  virtue  of  section  1 ( d ) every  company,  as  defined  in  the  Companies  Act,  1948, 
carrying  on  business  under  a business  name  which  does  not  consist  of  its  corporate 
name  without  any  addition  is  to  be  registered  under  the  Act. 

An  oversea  company  (i.e.  a company  incorporated  outside  Great  Britain  with  an 
established  place  of  business  within  Great  Britain)  carrying  on  business  under  a 
business  name  different  from  its  corporate  name  is  not  required  to  be  so  registered. 

This  seems  to  be  a casus  omissus,  since  section  411  of  the  Companies  Act,  1948, 
enacts  in  relation  to  oversea  companies  provisions  as  to  publication  of  names  similar 
to  the  provisions  of  section  108  of  that  Act  in  relation  to  companies  within  the  meaning 
of  that  Act. 

5.  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes  (26  (c)) 

There  seems  to  be  no  reason  in  principle  why  a member  seeking  proxy  votes  by 

circulars  should  not  conform  to  the  standard  required  of  an  officer  of  the  company 
by  section  84  of  the  Larceny  Act,  1861,  which  makes  circulation  by  such  an  officer  of 
a written  statement  which  he  shall  know  to  be  false  in  any  material  particular  with 
intent  to  deceive  or  defraud  any  member  shareholder  or  creditor  or  the  company,  a 
criminal  offence.  See  also  the  standard  required  of  an  officer  by  section  13  of  the 
Prevention  of  Fraud  (Investment)  Act,  1958. 

Company  Law  practitioners  occasionally  see  documents  circulated  by  members  to 
fellow  members  containing  half-truths  of  a kind  likely  to  deceive  the  recipient,  and  we 
think  this  is  a gap  in  the  protection  given  to  members  by  Statute  with  regard  to  circulars 
which  should  now  be  closed. 

A case  might,  we  think,  be  made  out  for  legislation  on  more  general  lines  so  as  to 
secure  proper  disclosure  of  information  whenever  any  circular  seeks  to  induce  a 
member  of  a company  to  act  or  refrain  from  acting  in  his  capacity  as  a member  of  the 
company.  We  would  not  propose,  however,  that  legislation  should  be  extended  to 
cover  cases  of  mere  carelessness  or  inattentiveness  as  opposed  to  cases  of  fraud  or 
recklessness  amounting  to  fraud,  as  to  which  see  Reg.  v.  Mackinnon,  1959,  1 Q.B.  150. 


July,  1960 
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APPENDIX  XXX VII 
Memorandum  by  the  Trades  Union  Congress 

1.  This  statement  of  evidence  is  submitted  by  the  Trades  Union  Congress. 

2.  The  interest  of  trade  unions  in  improving  company  law  stems  mainly  from  then- 
position  as  representatives  of  the  many  millions  of  workpeople  who  are  employed  in 
undertakings  subject  to  the  provisions  of  company  law.  Workpeople  have  a natural 
and  legitimate  interest  in  the  affairs  of  the  organisations  on  which  they  rely  for  their 
livelihood,  and  it  is  right  that  they  should  know  what  is  happening  and  is  likely  to 
happen  in  the  companies  for  which  they  work.  Moreover,  they  rely  for  the  main- 
tenance and  improvement  of  their  wages  and  conditions  on  trade  union  action  through 
collective  bargaining  machinery,  and  this  cannot  operate  effectively  unless  employers 
are  willing  to  make  available  adequate  information.  It  is  not  conducive  to  the  creation 
of  the  atmosphere  of  mutual  trust  on  which  effective  negotiations  and  the  honouring 
of  agreements  depend  that  the  workpeople’s  representatives  should  have  to  depend  on 
inadequate  or  imperfect  sources  of  information.  While  many  managements  co- 
operate by  providing  reasonably  full  information,  a substantial  contribution  to  good 
industrial  relations  could  be  made  by  amending  company  law  to  make  compulsory  the 
disclosure  of  a much  wider  range  of  information  than  is  at  present  required  by  law. 
In  this  respect  the  requirements  of  British  law,  which  is  concerned  almost  exclusively 
with  the  rights  of  shareholders  (who  frequently  take  little  or  no  part  in  the  running 
of  the  company  of  which  they  are  members)  and  with  the  relations  between  shareholders 
and  directors,  compares  unfavourably  with  legislative  requirements  in  other  European 
countries,  such  as  Austria  and  Belgium,  where  the  provision  of  financial  information 
to  workpeople’s  representatives  is  compulsory.  (In  this  connection  we  would  draw 
to  the  Committee’s  attention  the  Report  of  the  British  Institute  of  Management  on 
“ Presenting  Financial  Information  to  Employees  ”,  section  4 of  which  reviews  current 
practice  in  the  U.S.A.  and  Europe).  The  access  which  trade  unionists  have  to  published 
information  about  companies  is  in  fact  no  more  than  a useful  by-product  of  the 
obligations  laid  on  companies  for  other  reasons:  we  consider,  however,  that  the 
importance  of  providing  workpeople  with  adequate  information  should  be  explicitly 
recognised  by  the  Committee,  and  should  be  fully  taken  into  account  in  the  Committee’s 
recommendations. 

3.  The  Cohen  Committee  took  the  view  that  the  fullest  practicable  disclosure  of 
information  concerning  the  activities  of  companies  would  lessen  opportunities  for  abuse, 
and,  as  a result  of  the  Committee’s  recommendations,  the  1948  Companies  Act 
incorporated  requirements  for  disclosing  a much  wider  range  of  information  than 
hitherto.  Since  1948  the  growing  recognition  of  the  contribution  which  the  provision 
of  financial  as  well  as  other  information  can  make  to  good  industrial  relations,  the 
increase  in  company  funds,  and  the  increase  in  the  number  of  small  investors  have  all 
emphasised  the  need  to  re-examine  the  Act’s  requirements  in  this  respect  with  a view 
to  extending  their  scope.  The  argument  that  further  disclosure,  particularly  of  trading 
account  figures,  might  prejudice  a company’s  competitive  position  by  revealing  infor- 
mation to  rival  firms  is  shown  to  have  little  if  any  foundation  by  the  practice  of  many 
British,  and  the  majority  of  American,  companies  in  voluntarily  disclosing  information 
beyond  that  required  by  law.  Nor  has  the  argument  that  increased  disclosure  would 
overload  the  published  accounts  much  substance:  rather  would  it  underline  the  need 
for  greater  simplification  of  the  conventional  layout  of  company  accounts  to  present 
the  salient  facts  in  a more  intelligible  form. 

Exemption  provisions 

4.  There  are,  in  our  view,  strong  reasons  for  obliging  all  companies  to  file  their 
financial  accounts  with  the  annual  return.  In  1958  there  were  almost  250,000  exempt 
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pmaie  companies  in  the  total  of  335,000  companies.  Many  unions  regularly  negotiate 
agreements  on  Mages  and  conditions  in  respect  of  the  employees  of  exempt  private 
companies,  kit  find  themselves  in  the  unsatisfactory  position  of  having  no  financial 
information  on  the  basis  of  which  they  can  make  a judgment  of  the  companies’  ability 
to  pay.  In  the  electrical  contracting  industry,  for  example,  over  90  per  cent,  of  the 
companies  with  which  the  unions  concerned  negotiate  are  exempt.  Not  all  exempt 
private  companies  are  small;  some — as  most  of  them  in  the  commercial  television 
industry— are  very  large,  but  even  though  the  majority  of  such  companies  are  com- 
paratively small,  that  in  itself  is  no  reason  for  allowing  them  exemption  from  making 
accounts  public.  All  companies  can  obtain,  on  incorporation,  the  advantage  of 
limited  liability  and  it  appears  to  us  to  be  only  reasonable  that  the  enjoyment  of  such 
a substantial  advantage  should  carry*  the  duty  of  disclosure.  Incorporation  is  a 
voluntary  action,  and  the  fact  that  many  individuals  forming  companies  have  been  in 
condition  with  other  single  traders  and  partnerships  which  are  under  no  obligation 
to  disclose  their  financial  position  is  no  reason  for  such  a substantial  concession.  In 
Sweden,  for  example,  all  limited  liability  companies,  regardless  of  size,  are  obliged  to 
make  their  accounts  available  to  the  public. 

5.  Pan  III  of  the  8th  Schedule  of  the  Act  exempts  banking,  discount  and  assurance 
companies  from  the  disclosure  of  certain  items  in  their  accounts,  and  the  Board  of 
I rade  has  also  granted  shipping  companies  certain  exemptions  by  regulation.  We  are 
opposed  m pnnciple  to  the  continued  exemption  of  these  industries  from  the  full 
of  Companies  Act-  Xt  ^ understood  that  the  main  reason  for  their 
exemption  rests  on  the  assumption  that  full  disclosure  would  not  be  desirable  in  the 

H !f-ke  ‘v  ViCW\j°uevCT’ that  if  company  in  these  categories 
difficulties  this  would  be  in  itself  a reason  for  disclosure  if  only  to 

te^Sie  K SS.1,0nf  k T fa!ure  dePPsitors  or  P°Iicy  holders:  fluctuations  in 
u*  Value  of  the  assets  of  banks,  discount  houses  and  assurance  companies  can  be 

SS?™1  fe3!Ure  0f  thcse  comPanies’  business  and  their  Sempdon  from 
di^tosure  of  their  incidence  can  scarcely  be  regarded  as  a safeguard.  One  of  the 
largest  shipping  companies  has  published  its  accounts  since  1954  without  recourse  to 

V?  ^ °f  V*?’  *e  for  whTch  ffstrongSy 

, £?.<?ucst,on  b>  lhe  fact  that  civil  aviation  companies,  which  comnete  in  a 

S^Kv^roateSivi.iSof°n'b  As  “ iS’-il  is  ™P°^blt:  fOT  outsiders  to  form  a 
oaQRCtu  View  ot  the  activities  of  such  companies,  as  the  General  Council  of  the  T IT  C 

the  Ra*liffe  Com^^  on  Mon  tao  Pobcy 
™ 10  kbe  Chando*  Commmee  on  the  proposal  to  replace  the  Cunard  “ Queens ’’ 

Bailee  skett 

nonruliv  show  the  realSble  valS?of^twkhin  trade  ” Thfrnl^  cost  dora  it 
v>rw  on  the  grounds  that,  if  the  balance  sheet  t^e  Committee  JustL^e(^  this 

undertaking  the  fixed  u • ^t  attempted  to  show  the  net  worth  of  the 

information  thus  "given  would  be  d©Stke°Jm reYauedat  frequent  intervals  and  the 
company  was  a going  conSrn  J thu  Value  of  sMch  assets  while  the 

the  undertaking  failed.  The  valuation  of  relation  to  their  value  if 

an  amount  for  depreciation  has  the  m th<T  balance  sheet  at  cost  less 

Pnee  levels  these  vSS  “ a P«™d  of  changing 

buuness  were  sold  as  a going  r theSC  assets  mi^ht  fetch  if  the 

coracmiivdv  the  estimated  life  of  their  filt P° lcy,  °f  mapy  managements  to  value 
between  the  value  t^  t haS.,  in.Creased  the  discrepancy 

buyer  on  a going  concern  basis.  We  consider  that  the^st  sf6”"  ValUe  r°  an  outside 
m ,he  4“0UBB  Ih*  'a!«  of  feed  assets  on  a gotag  coSm  b^s"8  “ IndicatinS 
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I.  We  recognise  that  the  revaluation  of  the  fixed  assets  in  the  balance  sheet  in  this 
way  would  suffer  from  the  drawback  that  the  going  concern  values  would  fluctuate 
and  that  the  values  in  the  balance  sheet  at  any  one  time  might  therefore  be  misleading. 
For  this  reason  we  would  suggest  that  the  values  of  fixed  assets  in  the  balance  sheet 
should  continue  to  be  shown  as  at  present,  but  that  all  companies  should  make  periodic 
valuations  of  their  fixed  assets  (say  every  five  years)  and  include,  by  way  of  a note,  a 
statement  showing  the  values  of  these  assets  on  a going  concern  basis  at  the  most  recent 
date  of  valuation.  We  take  the  view  that  employees  and  investors  should  be  in  a 
position  to  make  a reasonable  assessment  of  the  current  net  worth  of  a company,  and 
such  a statement  would  at  least  go  some  way  towards  meeting  this  need.  We 
appreciate  that  such  information  would  bear  little  relation  to  the  value  of  the  fixed 
assets  should  the  company  go  into  liquidation,  but  the  number  of  liquidations  is  so  small 
in  comparison  to  the  number  of  companies  (about  1 per  cent.)  that  it  could  not  be 
argued  that  this  consideration  outweighs  the  advantages  of  such  a statement. 

8.  Trade  and  other  investments.  Trade  investments  are  valued  normally  at  cost  in 
the  balance  sheet,  and  only  through  the  receipt  of  dividends,  which  may  not  bear  any 
direct  relationship  to  the  earning  value  behind  the  shares,  can  some  indication  be 
obtained  of  their  realisable  value.  We  consider  that  the  realisable  value  of  such 
investments  should  be  shown  by  way  of  note  in  the  annual  accounts.  We  also  take 
the  view  (cf.  our  comments  on  holding  companies  in  paragraph  13)  that  companies 
should  be  obliged  to  disclose,  in  relation  to  any  investment  which  exceeds,  say,  £10,000 
or  10  per  cent,  of  its  total  investments,  the  name  of  the  company  to  which  the  invest- 
ment refers,  and  the  size  and  details  of  the  holding. 

9.  Stock  We  recognise  that  no  one  basis  of  valuation  is  appropriate  to  all  types  of 
business,  but  we  suggest  that  the  annual  accounts  should  include  details  as  to  the 
basis  of  the  valuation. 

Profit  and  Loss  Account 

10.  That  the  extent  of  disclosure  which  the  Companies  Act  makes  obligatory  in  the 
profit  and  loss  account  is  inadequate  is  demonstrated  by  the  increasing  number  of 
companies  which  voluntarily  disclose  information  in  excess  of  the  minimum  required 
by  the  Act.  The  main  deficiency  in  the  law  is  its  failure  to  require  disclosure  of 
trading  account  items,  publication  of  which  would  provide  a useful  way  of  comparing 
the  efficiency  of  companies  in  the  same  industry.  We  find  it  difficult  to  believe  that 
this  proposal  would  be  seriously  resisted  on  the  grounds  that  reasonable  disclosure 
would  jeopardise  the  position  of  companies : on  the  contrary,  we  see  great  advantage 
in  providing  this  additional  incentive  to  companies  to  sharpen  their  competitiveness. 
We  suggest  that  all  companies  should  provide  a breakdown  of  the  main  items  of  the 
trading  account,  including  turnover  (with  a split  between  home  and  overseas  sales), 
cost  of  goods  sold,  administrative,  distributive  and  selling  expenses,  and  also  informa- 
tion on  the  cost  of  raw  materials,  wages,  and  other  important  items  of  cost,  and  should 
also  state  the  number  of  their  employees.  Apart  from  the  United  States  of  America, 
where  the  practice  of  disclosing  trading  account  figures  is  general,  the  law  relating  to 
joint  stock  companies  in  Western  Germany  specifies  that  the  profit  and  loss  account 
must  include  particulars,  amongst  a wide  variety  of  other  types  of  expenditure,  of 
salaries  and  wages,  while  in  Sweden  all  limited  liability  companies  are  obliged  to  state 
the  number  of  employees  and  the  total  sums  paid  out  in  wages  and  salaries. 

I I . The  tendency  in  recent  years  for  companies  to  diversify  their  activities  has  meant 
a growth  in  the  number  whose  profit  and  loss  accounts  contain  the  results  of  several 
different  types  of  business.  This  difficulty  has  been  overcome  in  Sweden  by  imposing 
an  obligation  on  joint  stock  companies  to  apportion  the  gross  profit  between  the 
different  activities.  A single  figure  of  profit  gives  the  public,  employees  and  investors 
no  indication  as  to  which  activities  have  made  a profit  and  which  a loss,  and  we 
suggest  that  companies  should  be  obliged  to  include  in  their  total  sales  and  gross  profit 
figures  an  analysis  of  their  composition,  showing  separately  the  results  of  any  major 
activity  which  has  accounted  for  over  10  per  cent,  of  total  sales,  or  of  gross  profit  or 
loss. 
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12.  Treatment  of  depreciation.  Companies  are  already  required  to  show  in  the 
profit  and  loss  account  the  amount  charged  to  revenue  by  way  of  provision  for 
depreciation,  renewals  or  diminution  in  value  of  fixed  assets.  The  amount  charged  for 
depreciation  is  bound  to  vary  according  to  the  value  of  fixed  assets,  but  in  many 
companies  it  is  a charge  of  considerable  importance.  It  is  not  possible,  under  the 
provisions  of  the  present  Act,  to  compare  the  amount  for  depreciation  with  that 
charged  by  other  companies  with  similar  fixed  assets.  We  suggest  therefore  that  it 
should  also  be  obligatory  for  companies  to  show  in  the  profit  and  loss  account  the 
amount  allowed  by  the  Inland  Revenue  for  wear  and  tear  in  the  same  period. 


13.  Group  accounts.  The  Companies  Act  specifies  generally  that  a company  with 
subsidiaries  must,  except  in  certain  defined  circumstances,  prepare  group  accounts  and 
that  these  accounts  are  to  include  the  accounts  of  the  holding  company  and  of  the 
subsidiaries  in  so  far  as  they  affect  the  shareholders  of  the  holding  company.  The 
advantage  of  consolidated  accounts  is  that  the  public,  employees  and  shareholders  can 
form  some  opinion  of  the  security  underlying  the  shares,  for  the  assets  and  liabilities 
of  the  companies  in  the  group  are  brought  together  in  one  account.  But  their  weak- 
ness is  that  they  do  not  show  which  of  the  constituent  companies  are  making  profits 
and  which  losses,  nor  does  the  Act  make  it  possible  to  ascertain  the  identity  of  the 
subsidiary  companies,  or  the  particular  activities  of  the  various  companies  in  the 
group.  There  is  a strong  case  for  making  obligatory  an  analysis  of  the  totals  of 
turnover  and  of  gross  profit  to  show  the  proportion  contributed  by  each  of  the 
companies  where  such  a contribution  exceeds  10  per  cent,  of  the  whole.  We  suggest 
also  that  the  present  practice  of  some  more  progressive  companies  of  giving  details  of 
the  names  of  the  subsidiaries  and  the  nature  of  their  activities  should  be  made 
obligatory. 

Subsidiary  companies 

14.  Though  evidence  of  a company’s  ownership  or  source  of  control  can  (except 
where  control  is  exercised  through  nominees,  as  to  which  see  paragraphs  20-21) 
normally  be  obtained  through  a search  of  the  company’s  shareholders  or  by  perusal  of 
the  information  relating  to  directors,  we  take  the  view  that  information  on  the  control 
and  ownership  of  subsidiary  companies  is  of  sufficient  importance  to  be  disclosed  in 
the  subsidiary’s  annual  accounts.  We  therefore  propose  that  where  a company  is 
controlled,  through  a majority  shareholding,  by  another  company,  details  of  the 
immediate  holding  company’s  name,  business  and  shareholding  in  the  subsidiary 
should  be  disclosed  by  way  of  note  in  the  subsidiary’s  accounts.  Similar  information 
should  be  provided  in  respect  of  a subsidiary  controlled  by  another  company’s  ability 
to  control  the  composition  of  its  board  of  directors. 


Availability  and  frequency  of  accounts 

15.  The  position  under  the  existing  law  is  that  the  shareholders  need  not  receive 
accounts  for  the  year  commencing  1st  January,  1960,  until  September,  1961,  and  the 
accounts  need  not  be  filed  with  the  Registrar  until  the  beginning  of  October  1961 
The  value  of  the  accounts  is  obviously  lessened  by  delays  in  publication,  and  we 
believe  that  it  is  both  desirable  and,  in  the  light  of  the  development  of  office  mechanisa- 
tion, practicable  to  reduce  these  delays.  We  therefore  suggest  that  the  period  laid  down 
under  section  148  of  the  Act  should  be  shortened  from  nine  to  six  months  and  for 
overseas  companies  from  twelve  to  nine  months:  the  Board  of  Trade  should  continue 
to  have  power  to  extend  the  maximum  time  limit  in  exceptional  circumstances. 

l6-  The.r®  is  “ addition  a strong  case  for  providing  more  frequent  information  on 
the  financial  progress  of  companies,  as  annual  accounts  do  not  always  provide  infor- 
mation at  sufficiently  frequent  intervals  to  cover  changing  conditions.  Manv  of  the 
larger  public  companies  already  publish  half-yearly  profit  statements  either  indepen- 
dently  or  as  a background  to  the  announcement  of  interim  dividend  figures,  and  the 
United  States  Securities  Exchange  Commission  requires  companies  to  file  abbreviated 
*la^'y,2Sy  ?*ftements- . The  majority  of  United  Kingdom  public  companies  are 
equipped  with  accounting  procedures  which  would  enable  half-yearly  figures  to  be 
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provided  with  little  difficulty,  and  the  provision  of  previous  figures  for  relevant  half-year 
periods  would  allow  account  to  be  taken  of  seasonal  variations.  We  suggest  therefore 
that  all  public  companies  at  least  should  be  obliged  to  file  within  three  months  of  the 
end  of  their  half  year  a statement  of  profit  and  loss  covering  the  first  six  months  of  the 
accounting  year.  Such  statements  should  give  the  profit  or  loss  for  the  period 
together  with  the  main  expense  headings  and  would  not  require  a formal  audit 
certificate. 

17.  It  would  also  be  of  assistance  in  assessing  the  significance  of  the  figures  con- 
tained in  the  accounts  if  some  indication  were  given,  in  the  directors’  report,  of  the 
company’s  progress  since  the  date  of  the  balance  sheet  and  its  prospects  in  the 
immediate  future. 

Take-over  bids 

18.  Take-over  bids,  involving  offers  for  their  shares  by  the  prospective  purchaser  direct 
to  the  shareholders,  are  only  one  of  several  ways  by  which  control  of  a company  can 
be  obtained.  There  can  be  no  objection  in  principle  to  the  merging  together  of  two 
or  more  companies  to  achieve  greater  efficiency  or  the  more  effective  utilisation  of 
assets,  but  employees  take  strong  exception  to  a take-over  in  which  the  interests  of 
neither  the  company  nor  the  employees  have  been  considered,  and  of  which  the  objec- 
tive is  to  realise  the  assets  or  to  retain  the  shares  only  until  an  increased  dividend 
policy  can  enable  the  shares  to  be  sold  at  a profit. 

19.  It  would,  we  recognise,  be  difficult  to  prevent  this  latter  type  of  take-over  by  law 
without  at  the  same  time  restricting  the  more  desirable  forms  of  amalgamation  and 
acquisition.  In  our  view  the  best  means  of  tackling  this  problem  is  by  exposing  to 
public  view  the  intentions  and  objectives  of  those  who  are  seeking  to  acquire,  and  of 
those  who  are  resisting  the  acquisition  of  companies  in  this  way.  We  welcome  the 
inclusion  of  disclosure  provisions  on  take-overs  in  the  draft  regulations  relating  to 
licensed  dealers  recently  issued  by  the  Board  of  Trade.  We  would,  however,  suggest 
that  it  should  be  obligatory  for  all  circulars  relating  to  take-overs  to  be  filed  with  the 
Registrar  and  that  all  shareholders,  and  representatives  of  the  employees,  of  the 
company  or  companies  which  are  the  subject  of  any  such  offer,  should  receive,  at  the 
time  of  registration,  copies  of  the  offer.  We  propose,  too,  that  these  circulars  should 
by  law,  include  particulars  as  to  the  offeror’s  identity  as  well  as  his  intentions  as  to 
the  future  of  the  company  and  the  employees. 

Nominee  shareholdings 

20.  We  fully  support  the  view  of  the  Cohen  Committee  that  shareholders  and  the 
public  are  entitled  to  know  in  whom  control  of  a company  is  vested,  and  to  their 
entitlement  we  would  add  that  of  trade  unions,  which  may  find  themselves  in  the 
position  of  not  knowing  the  identity  of  the  person  or  persons  in  control  of  the  company 
with  which  they  are  negotiating.  The  development  of  the  practice  of  take-over  bids 
in  recent  years  provides  an  additional  argument  for  disclosure  of  the  identity  of 
beneficial  owners.  We  were  disappointed  by  the  decision  of  the  Government  of  the 
day  not  to  incorporate  in  the  1947  Companies  Act  provisions  to  give  effect  to  the 
Cohen  Committee’s  recommendations,  and  we  do  not  regard  as  an  adequate  substitute 
the  power  given  to  the  Board  of  Trade  under  the  1948  Act  to  investigate  the  ownership 
of  any  shares  of  a company. 

21.  We  recognise  that  to  enforce  the  complete  disclosure  of  nominee  shareholdings 
would  present  administrative  difficulties,  but  we  are  not  convinced  that  those  difficulties 
are  insuperable.  We  would  point  out  that  the  American  Securities  & Exchange 
Commission  requires  the  beneficial  owners  of  10  per  cent,  or  more  of  a company’s 
equity  share  capital  to  file  with  the  Commission  an  initial  report  of  their  holdings  and 
subsequent  reports  of  changes  in  such  holdings.  We  therefore  suggest  that  any 
person  or  institution  holding  or  acquiring  through  a nominee  or  nominees  a total  of 
more  than,  say,  10  per  cent,  of  the  issued  share  capital  or  debentures  of  any  company 
should  file  with  the  company  a statutory  declaration  of  the  name,  address,  nationality 
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and  description  of  the  true  beneficial  owner.  The  Act  should  contain  provisions  for 
aggregating  to  prevent  avoidance  and  should  prohibit  such  avoidance  devices  as 
fictitious  mortgages.  We  believe  that  this  would  ensure  the  disclosure  of  the  vast 
majority  of  nominee  shareholdings,  and  that  any  small  minority  of  individuals  or 
institutions  which  persisted  in  concealing  their  true  identity  should  be  put  in  the 
position  of  acting  illegally  and  should  bear  the  consequences  of  such  action. 


Non-voting  shares 

22.  A common  criticism  of  non-voting  shares  is  that  holders  of  such  shares  have 
no  voice  on  matters  affecting  either  the  company’s  affairs  or  their  own  rights,  and  that 
managements  can  often  impose  a dividend  policy  in  opposition  to  the  wishes  of  non- 
voting  shareholders.  The  tendency  in  recent  years  has  been  for  the  average  shareholder 
to  show  a diminishing  interest  in  company  affairs  and  one  of  the  principal  concerns  of 
the  Cohen  Committee  was  with  this  development.  It  is  doubtful  whether,  since  the 
report  of  the  Cohen  Committee  was  published,  this  tendency  has  been  checked. 
Indeed,  one  of  the  reasons  for  the  increase  in  the  number  of  non-voting  shares  has 
probably  been  the  indifference  of  many  investors  as  to  whether  or  not  particular 
shares  carry  voting  rights.  The  popularity  of  unit  trusts  with  many  investors  is 
another  indication  of  the  small  regard  which  many  investors,  particularly  small 
investors,  pay  to  the  importance  of  voting  rights.  We  doubt,  therefore,  whether  the 
arguments  for  the  abolition  of  non-voting  shares  should  be  accepted:  if  an  investor 
wishes  to  buy  shares  carrying  less  than  full  rights  he  should  be  free  to  do  so-— provided 
that  he  knows  what  he  is  doing.  This  imposes  a duty  on  companies  to  describe  clearly 
the  nature  and  defects  of  non-voting  shares  which  they  offer  for  sale : it  is,  for  example, 
misleading  to  investors  to  describe  non-voting  ordinary  shares  as  “A”  ordinary  shares 
without  pointing  out  that  the  shares  do  not  carry  a vote,  and  the  law  should  ensure 
that  the  limited  rights  attached  to  this  type  of  share  are  made  clear  to  any  investor. 


Unit  trusts 

23.  It  is  almost  certain  that  many  investors  are  imperfectly  aware  of  what  is  involved 
when  they  invest  money  in  a unit  trust  and  in  particular  are  not  conscious  of  the  risks. 
Many  are  under  the  impression  that  all  unit  trusts  have  a guaranteed  growth  potential. 
Capital  growth  is  possible  but  it  is  by  no  means  certain,  and  investors  should  understand 
that  they  must  accept  some  risk  as  the  price  for  the  prospect  of  a better  return.  The 
solution  to  this  problem  of  educating  prospective  investors  may  lie  in  amending  the 
Board  of  Trade  Regulations  or  in  an  approved  code  of  conduct  laid  down  by  an 
effective  unit  trusts  association.  Consideration  should  also  be  given  to  improving  the 
Board  of  Trade’s  Annual  Return  on  Prevention  of  Fraud  (Investments).  At  present 
the  only  particulars  published  are  the  name  of  the  scheme  and  the  name  and  addresses 
of  the  management  company  and  trustees.  We  suggest  that  it  should  in  addition 
show  the  total  number  of  units  outstanding,  the  number  of  investors,  the  dividend  paid 
in  the  previous  year,  the  service  charges,  and  the  securities  held  (classified  if  necessary 
by  industry  groups). 

Donations  by  companies  for  charitable  and  political  purposes 

24.  We  recognise  that  modern  conditions  require  companies  to  accept  social 
responsibilities,  and  take  the  view  that  they  should  not  be  precluded  by  law  from 
making  payments  for  bona  fide  charitable  purposes,  provided  that  full  disclosure  of 
any  such  payments  is  made  by  the  directors  in  the  annual  accounts. 

25.  We  do  not  regard  donations  for  political  purposes  as  falling  into  the  same 
category.  There  is  an  obvious  danger  that  great  concentrations  of  wealth  such  as  are 
disposed  of  by  companies  might  be  used  to  distort  the  pattern  of  normal  democratic 
processes  by,  for  example,  the  mounting  of  major  advertising  campaigns  in  support  of 
one  political  party  at  election  times:  indeed,  there  was  evidence  in  the  1959  General 
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Election  that  this  is  more  than  a speculative  fear.  We  therefore  urge  that  companies 
should  be  prohibited  from  making  donations  to  the  funds  of  political  organisations  and 
from  incurring  expenditure  on  activities  the  prime  purpose  of  which  is  to  further 
political  objectives. 


Winding  up  provisions 

26.  Section  319  of  the  Companies  Act  gives  priority  in  a winding  up  to,  among 
other  items,  wages  or  salary  for  a period  of  four  months  prior  to  the  liquidation,  subject 
to  a maximum  of  £200,  and  to  all  accrued  holiday  remuneration  due  on  the  termination 
of  employment  before  or  by  the  effects  of  the  winding  up  order  or  resolution.  Over 
a period  of  time  a number  of  our  affiliated  unions  have  informed  us  of  deficiencies  in 
the  law  or  in  its  administration,  and  in  the  light  of  their  criticisms  we  suggest  that,  in 
order  to  avoid  hardships  caused  by  delays  in  payment,  liquidators  should  be  em- 
powered, where  sufficient  funds  exist,  to  advance  a proportion  of  the  total  wages  given 
preference  on  liquidation,  and  that  the  maximum  sum  for  wages  or  salary  to  which 
priority  can  be  given  to  any  one  claimant  should  be  raised  from  £200  to  £400.  We 
would  also  draw  the  Committee’s  attention  to  a case  reported  by  one  of  our  unions 
as  a result  of  which  none  of  the  claims  for  wages  by  the  employees  of  the  company 
concerned  were  allowed  to  rank  as  preferential:  details  of  the  liquidation  are  given  in 
the  attached  annex. 


27  The  Report  of  the  Committee  on  Bankruptcy  and  Deeds  of  Arrangement  Law 
Amendment,  published  in  July,  1957,  recommended  that  there  should  be  a provision 
for  a pre-preferential  payment  to  the  extent  of  one  week's  wages  or  salary,  limited  to 
£25,  in  respect  of  services  rendered  to  the  bankrupt  during  the  week  before  the  receiving 
order.  The  Committee  made  this  recommendation  to  avoid  hardship  in  cases  where, 
although  there  appear  to  be  ample  assets  available,  it  is  impossible  to  pay  such  wages 
and  salaries  because  other  preferential  claims  on  the  bankrupt's  assets  are  unknown, 
and  could  be  large  enough  to  mean  an  abatement  of  any  claims  for  wages  and  salaries. 
We  welcomed  this  recommendation,  and  propose  that  section  319  should  be  amende 
to  include  a similar  provision. 


Protection  of  investors 

28.  The  increase  in  the  number  of  small  investors,  many  of  them  w ith  little  know  ledge 
of  financial  matters,  has  drawn  attention  to  the  need  for  additional  measures  for  their 
protection.  We  are  concerned  at  the  opportunities  availaWe  for  mdmduals  and 
companies  to  invite  deposits  from  the  investing  public  in thehgb o ‘^ac  t 
organisations  which  solicit  funds  in  this  manner  are  not  generall>  subject  to  the 
supervision  of  the  Board  of  Trade  under  the  Prevention  of  Fraud  (Investments!  Act, 
1958  We  take  the  view  that  organisations  and  individuals  w hich  invite  deposits  from 
the  pubhc  shouu  be  subject  to  licence  and  should  be  required  to  adhere  to  specified 
standards  as  to  disclosure,  financial  status,  etc. 

29  Many  investors  entrust  their  money  to  stockbrokers,  who  are  j^nbers  of 
Stock  Exchanges  The  Board  of  Trade,  under  the  Prevention  of  Fraud  < Investments! 
Act  1958  caf  grant  recognition  to  a Stock  Exchange  but  we  understand  that  the 
Board  does  not S as  oS  of  the  conditions  that  a Stock  Exchange  shouM . have  a 

mmm wmm 

the  Board  of  Trade  should  insist,  as  a in 

association  of  dealers,  that  a compensation  should  also  be  given  to  making 

rofa^otheTdea^mturhies  towhom  the  investing  pubhc  may  entrust 
funds  to  become  members  of  a compensation  fund. 
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ANNEX 

Swallow  Footwear,  Limited  (In  Liquidation) 

1.  In  March,  1956,  the  factory  of  Swallow  Footwear,  Limited,  was  closed  down 
after  Mr.  and  Mrs.  Bloom,  the  only  two  directors  of  the  firm,  disappeared  and  aban- 
doned the  company  without  leaving  anyone  to  conduct  its  affairs.  As  a result  of  this 
50  employees  were  put  out  of  work. 

2.  After  an  application  to  the  Queen’s  Bench  Division  by  a creditor,  an  Order  was 
made  by  Mr.  Justice  Slade  on  the  6th  March,  1956,  appointing  a Mr.  H.  O.  Raphael 
as  Receiver  and  manager  of  the  company.  There  was  no  Order  at  that  time  that  the 
company  should  be  wound  up  compulsorily  and,  indeed,  at  a subsequent  meeting  of 
creditors  it  was  resolved  that  Mr.  Raphael,  together  with  the  Committee  of  Creditors, 
should  take  all  such  steps  necessary  to  oppose  any  petition  to  wind  up  the  company. 

3.  Mr.  Raphael  was  subsequently  empowered  by  the  Committee  of  Creditors  to 
seek  authority  from  the  Court  to  realise  such  of  the  company’s  assets  as  were  available 
to  the  benefit  of  the  creditors,  and  on  the  9th  July,  1956,  Mr.  Justice  Barry  in  the 
Queen’s  Bench  Division  gave  him  the  necessary  authority  to  realise  the  assets  and 
pay  the  proceeds  into  Court. 

4.  On  the  4th  October,  1956,  Messrs.  Olds  Discount,  Limited,  who  were  creditors 
for  a substantial  sum,  presented  a petition  to  the  Chancery  Division  of  the  High 
Court  and  on  the  22nd  October,  1956 , Mr.  Justice  Roxburgh  made  an  Order  for  the 
compulsory  winding  up  of  the  company,  appointed  the  Official  Receiver  as  provisional 
liquidator,  and  expressed  the  view  that  the  Orders  which  had  been  made  in  the  Queen’s 
Bench  Division  were  an  irregular  substitute  for  the  recognised  methods  of  winding  up 
insolvent  companies. 

5.  Apparently  the  Official  Receiver  contended  that  employees’  preferential  claims 
for  unpaid  wages,  wages  in  lieu  of  notice  and  holiday  pay,  amounting  to  £900,  were 
not  entitled  to  preferential  treatment  on  the  grounds  that,  under  section  319  (1)  (b) 
of  the  Companies  Act,  priority  in  respect  of  wages  could  only  be  given  in  respect  of 
services  to  the  company  concerned  during  the  four  months  immediately  preceding  the 
relevant  date,  and  in  this  instance  the  relevant  date  was  the  22nd  October  when  the 
winding  up  Order  was  made. 

6.  The  Trades  Union  Congress  consulted  the  Board  of  Trade  which,  in  a letter  of 
7th  July,  1959,  stated  that  “ the  claim  of  employees  for  wages  in  this  liquidation 
cannot  be  dealt  with  preferentially.  This  does  not  arise,  however,  from  any  provision, 
or  lack  of  provision,  in  the  Companies  Act,  1948.  Section  319  (1)  (b)  of  the  Act 
makes  provision  for  preferential  treatment  of  wages  for  services  rendered  during  as 
long  as  four  months  next  before  the  date  of  the  winding  up  order.  There  is  also 
provision  about  preferential  payments  under  section  94  (1)  of  the  Act  in  the  case  of 
receiverships.  The  Board  of  Trade  do  not  consider  that  the  possibility  of  such  an 
exceptional  case  recurring  would  justify  consideration  of  any  amendment  of  the 
Companies  Act.”. 
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APPENDIX  XXXVIII 

Memorandum  by  the  British  Overseas  Banks  Association 

Under  the  terms  of  Schedule  VIII,  part  III,  paragraph  23,  of  the  Companies  Act, 
1948,  banking  and  discount  companies  are  exempt  from  disclosing  in  their  balance 
sheets  their  inner  reserves  and  from  showing  separately  In  their  profit  and  loss  accounts 
transfers  to  or  from  and  provisions  for  such  reserves.  These  exemptions  were  recog- 
nised as  being  justified  by  the  Cohen  Committee  Report  on  Company  Law  Amendment, 
published  in  1945. 

The  arguments  previously  put  forward  are  still  valid.  It  is  essential  in  the  public 
interest  that  confidence  in  the  banks  be  maintained  at  all  times.  This  cannot  be 
achieved  if  transfers  to  inner  reserves  or  allocations  therefrom  are  to  be  the  subject  of 
public  disclosure.  Any  disclosure  of  losses  of,  or  accretions  to,  reserves  would  be 
associated  in  the  public  mind  far  too  easily  and  too  readily  with  the  year's  trading 
results,  and  public  confidence  in  the  bank  concerned  might  be  endangered.  In  the 
case  of  overseas  banks  particularly  the  values  of  their  assets,  including  substantial 
holdings  of  Government  securities,  may  well  be  affected  temporarily  from  time  to  time 
by  political  disturbances  and  economic  conditions. 

Facilities  for  building  up  and  holding  undisclosed  reserves  are  most  important  to 
British  overseas  banking  companies.  They  have  had  to  contend  with  unprecedented 
disruptions  stemming  from  political  developments.  The  growth  of  nationalism  has 
created  new  problems.  To  publicise  allocations  to  reserves  against  possible  loss  from 
such  causes  would  be  a fatal  invitation  to  confiscatory  action  on  the  grounds  that  the 
banks  would  be  losing  nothing,  having  fully  provided  for  the  contingency.  To  meet 
possible  adverse  political  and  economic  conditions,  including  the  periodic  necessity 
to  write  down  net  current  assets  to  depreciated  exchange  rates,  many  banks  operating 
overseas  have  deemed  it  desirable  to  maintain  substantially  increased  inner  reserves 
since  the  position  was  last  considered  by  the  Cohen  Committee  in  1945. 

A consequence  of  political  independence  in  certain  countries  overseas  has  been  the 
foundation  of  central  banks  and  the  expansion  and  development  of  indigenous 
banking  systems.  Discrimination  has  been  practised  against  British  banks  in  a 
number  of  countries'  in  recent  years.  One  of  the  forms  which  this  discrimination  is 
apt  to  take  is  pressure  against  such  banks  to  introduce  more  capital  into  the  countries 
concerned,  with  little  prospect  of  the  banks  being  able  to  repatriate  the  fmids  or  of  their 
receiving  reasonable  profit  remittances  in  respect  of  such  capital.  Pressure  along 
these  lines  would  undoubtedly  be  immensely  increased  if  the  published  accounts  of 
the  British  banks  in  question  were  to  disclose  substantial  inner  reserves. 

In  a number  of  countries  trade  union  demands  for  increased  remuneration  for  local 
employees  of  the  banks  have  been  stepped  up  to  the  point  of  txxommg  exorbitant  the 
payment  of  a bonus  to  employees  has  been  mooted  or i the  basis  were 

profits  to  capital  and  reserves.  If  banks  incorporated  in  the  United  Kingdom  were 
obliged  to  publish  allocations  to  inner  reserves,  claims  for  this  type  of  bonus  would 
doubtless  be  intensified.  . , 

This  Association  accordingly  feels  strongly  that  the  exemphons  granted  to  banking 
companies  in  Schedule  VIII,  part  III,  paragraph  23,  of  the  Companies  Act,  bob, 

should  remain  undisturbed.  , . 

Certain  members  of  this  Association  are  chartered i companies  and _ as .such  are 
eovemed  as  to  compliance  with  the  Companies  Act  by  the  provisions  of  the  14th 
Schedule  These  member  banks  feel  that  the  limited  requirements  of  unregistered 
companies  undS  "hedule  have  worked  well  in  pract^  and thatjbere  isno 
evidence  calling  for  amendment  or  repeal.  Such  comparn^  be^ch^^  ram 
panies,  statutory  companies  or  companies  incorporated  under  Deed  of  Settlement 

are  usually  companies  of  the  highest  standing.  Companies 

It  may  be  felt  that  under  the  heading  “General  in  sertum  119  0)  °f  *?,Cs37g 
Act,  1948,  the  words  “ His  Majesty’s  dominions  and  in  that  part  snouin  nc 
given  a more  precise  definition. 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 


FOURTEENTH  DAY 


Friday,  10th  February  1961 


Present: 

The  Rt.  Hon.  Lord  Jenkins  (Chairman) 


Mr.  F.  R.  Althaus 
Mr.  E.  A.  Bingen 
Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 
Professor  L.  C.  B.  Gower,  M.B.E. 
Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 
Mr.  J.  A.  Lumsden,  M.B.E. 


Mr.  K.  W.  Mackinnon,  Q.C. 

Mrs.  M.  Naylor 

Mr.  G.  W.  H.  Richardson 

Mr.  C.  H.  Scott 

Mr.  R.  Smith 

Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  ( Secretary ) 

Mr.  J.  A.  E.  Davies  ( Assistant  Secretary) 

Mr.  H.  S.  Morgan,  Mr.  J.  M.  Young,  Mr.  F.  A.  Petito,  Mr.  G.  A.  Brownell  and 
Mr.  F.  A.  O.  Schwarz  called  and  examined. 


4822.  Chairman : It  is  a great  pleasure 
for  us  to  have  you  here,  and  I would  like 
to  say  how  greatly  we  appreciate  the  help 
you  have  given  in  your  written  evidence, 
and  also  your  kindness  in  taking  the  time 
to  travel  very  far  to  come  and  help  -us 
this  morning.  To.  keep  . the.  matter 
straight  on  the  record,  might  I read  over 
what  I understand  to  be  your  correct 
descriptions;  Mr.  H.  S.  Morgan,  Mr.  J.  M. 
Young  and  Mr.  F.  A.  Petito,  are  partners 
of  the  firm  of  Morgan  Stanley  & Co., 
New  York,  who  are  investment  bankers, 
and  are  also  of  the  New  York  Stock 
Exchange?— — Mr.  Morgan : Yes. 

4823.  And  you,  Mr.  G.  A.  Brownell 

and  Mr.  F.  A.  O.  Schwarz,  are  partners 
of  the  law  firm  of  Davis  Polk  Wardwell 
Sunderland  and  Kiendl,  also  of  New 
York? Mr.  Brownell : Yes,  Sir. 

4824.  Chairman : I will  now  ask 

Professor  Gower  to  be  so  good  as  to  open 
the  discussion. 

4825.  Professor  Gower : Gentlemen,  I 
think  it  might  be  convenient  if  I followed 
more  or  less  the  same  order  as  in  my 
original  memorandum.*  Could  I start 


by  asking  you  one  or  two  questions  about 
the  ultra  vires  rule?  As  I understand  in- 
most of  the  States  now  have  statutory 
provisions  about  this,  which  in  effect 
provide  that  the  ultra  vires  rule  does  not 
affect  third  parties  and  merely  operates 
internally  as  between  the'  corporation -and 
its  directors;  except  that  in  some  Statesi  if 
a shareholder  applies  for  an-  injunction 
while  a contract  is  still  executory,  the 
Court  may  grant  an  injunction  restraining 
the  corporation  from  carrying  out  -an 
ultra  vires  transaction.  Would  that  be 

the  position? Before  I reply  to  your 

question  may  I say,  on  behalf  of  my 
partner  and  myself,  and  also  my  other 
colleagues,  that  we  are  privileged  to  appear 
before  you  gentlemen  today.  We  feel 
a little  bit  as  though  you  ought  to  allow 
us,  at  the  end  of  the  session,  to  ask  you 
some  questions  because,  as  I am  sure  you 
all  well  know,  the  problems  that  you  have 
suggested  to  us  are  common  ones  and  we 
have  as  much  to  learn  from  you  as  you 
possibly  have  from  us.  In  fact,  I think 
most  of  you  are  aware  that  it  was  to 


* Appendix  XXXIX  page  1052. 
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England  that  we  looked  in  1933  when  we 
adopted  the  first  of  the  series  of  Acts  that 
are  now  enforced  by  our  Securities  and 
Exchange  Commission.  However,  maybe 
on  some  other  occasion  we  can  reverse 
the  field  and  ask  you  for  help  on  some  of 
our  problems,  and  I will  now  turn  to 
Professor  Gower’s  first  question.  The 
provisions  of  the  Model  Act  to  which 
you  have  referred  have  been  adopted  in. 
about  13  of  our  States,  and  about  15 
other  States  have  statutory  provisions  on 
the  same  subject.  That  brings  up  at  the 
very  beginning  the  fact  that  we  have 
50  States,  and  the  District  of  Columbia, 
making  51  separate  jurisdictions,  and  on 
many  of  the  subjects  which  you  have 
dealt  with  in  your  memorandum  our  laws 
vary,  sometimes  substantially,  between 
the  different  States.  Nevertheless,  in 
general,  your  statement  is  correct.  The 
Model  Act,  and  the  proposed  new  New 
York  Corporation  Law  recently  intro- 
duced, provide  that  no  act  of  a corpora- 
tion which  is  otherwise  lawful  shall  be 
invalid  by  reason  of  the  fact  that  the 
corporation  was  without  corporate  powers, 
but  the  validity  of  that  act  can  be 
attacked  in  three  different  ways:  a 

shareholder  may  bring  an  action  against 
the  corporation  to  enjoin  the  doing  of 
the  act;  an  action  may  be  brought 
against  an  officer  or  a director  for  loss 
or  damage  due  to  the  performance  of 
the  illegal  act;  and  in  a special  proceeding 
the  Attorney  General  can  bring  an 
action  to  annul  the  corporation,  if  it 
performs  acts  which  it  is  not  authorised 
to  perform.  That  is  not  universally  the 
law  in  the  United  States  today,  but  our 
tendency  is  in  that  direction,  and  the  law 
of  ultra  vires  is  therefore  not  of  such 
importance  as  it  once  was. 

4826.  These  statutory  rules  have  worked 
satisfactorily?  They  have  not  caused 

any  technical  difficulties? They  have 

worked  satisfactorily  in  those  States 
where  those  provisions  have  been  adopted, 
yes. 

4827.  Chairman : Do  you  get  many 

cases  of  ultra  vires'! We  used  to 

have  quite  a few  in  the  old  days,  but  very 
few  today. 

4828.  That  is  due  to  ingenuity  in 

drafting  your  documents? There  is 


an  increasing  tendency  in  drafting  corp- 
oration charters  to  make  the  powers  very 
broad.  That  is,  of  course,  not  always 
the  case  but,  generally  speaking,  our 
larger  corporations  are  given  very  broad 
powers  in  their  charters.  My  partner 
points  out  that  banks,  insurance  com- 
panies, public  utilities  and  other  com- 
panies of  that  kind  are  limited  under  our 
law  to  those  specific  functions.  When  I 
made  my  statement  I was  referring  to 
industrial  corporations  generally. 

4829.  Professor  Gower : It  is  also 

common,  is  it  not,  for  the  corporation 
statute  to  set  out  the  common  form 
powers,  so  that  these  do  not  have  to  be 
repeated  in  the  charter  of  each  individual 

corporation? It  is  not  unusual  for 

the  statutes  today  to  contain  a list  of 
powers  to  be  enjoyed  by  all  corporations. 
Sometimes  cautious  draftsmen  repeat 
those  powers  in  the  charters  but  that  is 
not  necessary. 

4830.  Have  any  of  the  States  experi- 
mented with  the  possibility  of  saying  that, 
for  the  furtherance  of  its  objects,  the 
corporation  shall  have  all  the  powers  of 
a natural  person  of  full  capacity,  and 

stopping  like  that? It  is  not  usual  for 

the  language  to  go  that  far.  It  is  usual, 
and  the  Model  Act  does  contain  such  a 
provision,  to  put  in  a clause  that  gives 
the  corporation  power  to  do  all  acts  that 
are  incidental  to  or  necessary  to  the 
accomplishment  of  its  stated  objects. 

4831.  I think  I am  right  in  saying  that 
in  America  you  do  not  have  one  com- 
plication that  we  have  here,  namely,  that 
anybody  dealing  with  a corporation  is 
deemed  to  have  notice  of  its  public 
documents,  which  includes  the  charter 
and  the  bye-laws.  It  is  argued  that,  if 
we  were  to  introduce  similar  rules  to 
yours,  third  parties  might  well  be 
affected,  because  they  would  be  deemed 
to  know  that  the  officer  of  the  company 
was  acting  beyond  the  company’s  objects 
and  powers.  That  is  a complication  you 

do  not  have. The  statement  you  have 

made  is  correct  for  practically  all  of  our 
States.  Our  case  law  does  not  generally 
impose  upon  a person  dealing  with  a 
corporation  constructive  notice  of  the 
corporation’s  powers.  Of  course,  I 
should  point  out  that  you  must  bear  in 
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mind  in  any  such  situation  acts  that  are 
illegal  rather  than  ultra  vires.  I think 
that  where  the  corporation  performs  an 
act  that  is  illegal,  notice  would  be  implied 
to  the  other  side.  Also,  in  cases  where 
an  act  may  be  intra  vires  to  the  corpora- 
tion, but  nevertheless  requires  share- 
holder approval,  notice  might  be  implied 
to  the  third  party. 

4832.  Mr.  Lumsden : I think  you  said 
that  if  shareholder  approval  was  required, 
and  the  act  was  not  within  the  power  of 
the  directors,  the  outsiders  would  be 

deemed  to  have  notice  of  that? 1 

believe,  under  the  laws  of  most  of  our 
States,  he  would. 

4833.  Does  that  mean  if  it  is  laid  down 
in  the  public  statute  or  in  the  charter  of 
the  particular  company  that  the  share- 
holders’ approval  is  necessary?  Would 
he  be  deemed  to  have  notice  that  in  the 
charter  of  a particular  company  there  was 
a requirement  that  the  shareholders’ 
approval  was  necessary  for  a particular 

act? 1 would  like  to  reserve  the 

answer  to  that  question  and  furnish  it 
later,  because  I am  not  certain. 

4834.  Professor  Gower : If  he  actually 
knew,  apart  from  constructive  notice, 
that  shareholder  approval  was  required, 
then  he  would  not  be  protected?— — I 
would  believe  that  that  would  be  the  case. 

4835.  Could  I now  turn  to  the  purchase 
by  a company  of  its  own  shares;  I gather 
from  your  memorandum  that  you  regard 
this  power  as  valuable  and  you  do  not 

think  it  has  been  abused? Mr. 

Schwarz : We  certainly  do. 

4836.  As  I understand  it,  companies 
must  purchase  their  shares  only  out  of 

surplus. That  is  generally  true.  There 

are  certain  exceptions  to  that,  parti- 
cularly with  preferred  stock.  Under  the 
laws  of  many  States  capital  can  be  charged 
directly  when  preferred  stock  is  redeemed, 
and  I think  that  turns  a little  bit  on  our 
growing  conception  that  preferred  stock 
is  often  not  a permanent  form  of  capital, 
but  is  in  many  senses  like  a bond  which  is 
issued  for  a limited  period.  We  do 
permit  in  those  instances  a charge  directly 
to  capital.  When  you  are  talking  ol 
common  stock,  I think  it  is  a fair  state- 
ment to  say  that  it  can  be  purchased  only 
out  of  surplus. 


4837.  As  you  probably  know,  under 
our  law  with  redeemable  preference 
shares,  we  have  a rule  that  when  they  are 
redeemed  an  amount  equivalent  to  that 
used  in  the  redemption  has  to  be  trans- 
ferred to  a capital  redemption  reserve 

fund.  You  do  not  have  that? We 

do  not. 

4838.  Assuming  we  were  to  widen  this 
power  for  a company  to  buy  its  own 
shares,  wrould  you  think  that  it  would  be  a 
valuable  protection  to  include  similar 
rules  to  those  existing  here  in  the  case  of 

redeemable  preference  shares? Of 

course,  we  are  considering  here  the  w hole 
question  of  protection  of  creditors,  and  I 
think  that  in  our  view  that  is  a matter  of 
disclosure.  Under  our  law  we  can  alw  ays 
reduce  the  capital  by  action  of  the  stock- 
holders, and  filing  a certificate.  As  long 
as  there  is  a disclosure  of  what  the  effect 
on  capital  is,  we  see  no  reason  why  there 
should  be  a freezing  of  the  capital  in  the 
case  of  redemption  of  preferred  stock. 

4839.  Of  course,  we  are  much  stricter 
over  here  in  allowing  reductions  of  capital. 
But  you  do  not  feel  that  this  power  to 
buy  in  shares,  and  to  reduce  capital  in 
this  way,  has  led  to  any  practical  abuses? 
We  have  not  found  it  has. 

4840.  Chairman : If  you  do  not  have 
something  like  our  capital  redemption 
reserve  fund,  do  you  not  recreate  a surplus 
every  time,  so  you  can  go  on  reducing 

your  capital? You  do  in  effect.  You 

may  well  purchase  common  stock  out  of 
a surplus,  and  then  at  the  next  annual 
meeting  of  stockholders  take  action  to 
reduce  your  capital,  and  in  effect  recreate 
a surplus  by  retiring  the  shares.  That  is 
a very  common  practice,  and  again  I 
would  emphasise  that  our  theory  is  that, 
as  long  as  there  is  disclosure,  the  right 
to  reduce  capital  should  be  very  simple. 

4841.  Professor  Gower  i So  that  when 
the  shares  are  repurchased  they  can  either 
be  retired  or  they  can  be  held  in  the 

treasury  and  reissued? Correct,  and 

while  they  are  held  in  the  treasury,  capital 
is  not  reduced. 

4842.  But  the  shares  cannot  be  voted 

while  they  are  in  the  treasury? That  is 

correct. 

4843.  Mr.  Lawson:  When  that  surplus 
is  recreated  as  a result  of  cancellation  of 
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shares,  is  that  an  earned  surplus  which 
can  be  used  for  distribution  to  share- 
holders?  That  is  a complicated  ques- 

tion and,  again,  you  have  got  to  remember 
we  have  51  different  jurisdictions.  I 
would  think  that  ordinarily,  as  a matter 
of  accounting,  it  would  not  be  regarded 
as  earned  surplus.  However,  again,  you 
must  realise  that  under  many  of  our  laws 
dividends  can  be  paid  out  of  capital 
surplus.  We  are  not  restricted  to  paying 
dividends  out  of  earned  surplus. 

Mr.  Brownell : In  New  York  State 
today  we  can  pay  dividends  out  of  either 
earned  surplus  or  capital  surplus,  and 
under  our  law  today  it  is  not  necessary 
that  a corporation  disclose  to  stock- 
holders out  of  which  surplus  those 
dividends  are  paid.  There  has  been 
introduced  at  this  session  of  the  New 
York  legislature  a new  corporation  law 
which,  if  adopted,  would  require  such  a 
disclosure  as  to  the  nature  of  the  surplus 
out  of  which  the  dividends  are  paid. 

Mr.  Schwarz : But  would  not  prohibit 
payment  out  of  any  category  of  surplus; 
and  there  is  a good  deal  of  opposition  to 
the  proposed  requirement  of  disclosure 
as  to  the  nature  of  surplus  out  of  which 
dividends  are  paid. 

4844.  Mr.  Brown:  On  a proposal  to 
buy  in  capital  or  to  reduce  capital,  would 
there  be  any  power  for  a bond  holder  or 
any  other  debtor  to  take  action  to  prevent 
that,  on  the  grounds  that  his  position  was 

prejudiced? No,  unless  there  was 

insolvency.  If  the  reduction  created 
insolvency,  then  of  course  he  could  do 
that. 

4845.  But  if  it  did  not  technically 

create  insolvency,  but  obviously  made  the 
position  much  less  secure,  he  would  have 
no  power  ? No. 

Mr.  Brownell:  Mr.  Young  points  out 
that  sometimes  the  point  that  you  raised 
is  covered  by  specific  covenants  in  the 
indenture  under  which  debentures  or 
bonds  are  issued,  but  you  were  addressing 
your  remarks  to  the  statute  itself. 

4846.  Yes, Mr.  Schwarz:  Very 

often  in  an  indenture  there  would  be  a 
required  ratio  of  capital  to  indebtedness. 
That  is  a protection. 


Mr.  Petito:  There  could  also  be  a 
restriction  in  the  indenture  on  the  amount 
of  dividends,  and  on  the  amount  that 
could  be  expended  in  the  purchase  of 
stock  from  the  date  the  bonds  were 
issued,  or  from  a fixed  date,  so  in  effect  it 
would  tend  to  freeze  the  surplus  as  of 
that  date. 

4847.  Mr.  Lawson:  Could  you  tell  us  a 
little  bit  about  the  circumstances  in  which 
it  would  be  customary  for  a company 
to  buy  its  own  shares?  We  know,  of 
course,  about  open-ended  trust  companies 
about  which  we  have  had  evidence. 
Would  an  industrial  company  buy  its 
own  shares,  and  in  what  circumstances? 

Mr.  Schwarz:  Yes,  Sir,  quite  often. 

We  have  already  spoken  on  the  question 
of  preferred  stock.  Leaving  that  aside, 
industrial  companies  will  very  often  buy 
in  their  own  shares  and  perhaps  the  most 
frequent  instance  is  a purchase  for  the 
use  of  shares  in  employee  bonus  plans 
or  profit  sharing  plans,  or  something  of 
that  kind.  Mr.  Morgan  is  a director  of 
the  General  Electric  Company.  I am 
more  familiar  with  the  practice  of  the 
General  Motors  Corporation  in  that 
respect.  The  General  Motors  Corpora- 
tion, as  you  probably  know,  have  for 
many  years  had  an  extensive  bonus  plan. 
I believe  that  in  the  year  1960  there  will 
be  14,000  people  in  the  executive  or 
managerial  part  of  General  Motors  who 
will  share  in  the  bonus.  The  total  amount 
distributed  under  the  bonus  plan  runs  to 
about  §85  million — a very,  very  large  sum, 
of  which  about  one-half  is  paid  not  in  cash 
but  in  shares  of  General  Motors;  the 
theory  being  in  effect — I am  speaking  very 
loosely — to  give  the  recipient,  on  the 
average,  enough  cash  to  pay  his  taxes 
and  to  leave  him  with  his  bonus  in 
General  Motors  stock,  so  that  he  will 
have  an  added  interest  and  incentive  by 
being  a stockholder,  and  that  will  be  his 
big  incentive  for  the  future.  Rather  than 
taking  newly  issued  stock,  and  therefore 
increasing  the  amount  of  outstanding 
stock  and  increasing  the  capital,  which  is 
probably  not  needed  and  which  would 
perhaps  lay  a company  open  to  a charge 
of  dilution  of  its  equity,  the  practice  is 
for  General  Motors  to  buy  this  stock  in 
the  market  throughout  the  year  as  evenly 
as  maybe,  in  the  light  of  their  expectation 
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of  what  the  requirements  will  be  for  that 
particular  purpose,  and  the  stock  is  then 
taken  in  at  whatever  its  average  cost  may 
be,  valued  at  cost  for  the  particular 
purposes  of  the  bonus  distribution. 
I am  giving  you  just  that  one  example  of 
the  use  of  this  right  to  buy  in  stock. 

4848.  Mr.  Bingen : Does  that  also 
apply  not  only  to  bonus  plans  but  to 
stock  option  plans?  Are  they  normally 

run  in  the  same  way? Generally,  it 

does  not  apply  to  stock  option  plans, 
because  of  course  in  stock  option  plans 
there  is  never  an  assurance  that  the  man 
will  ever  exercise  the  option,  and  there- 
fore the  corporation  may  well  be,  in  a 
sense,  speculating  in  its  own  stock  if  it 
buys  it  for  the  purpose  of  the  stock 
option.  I am  speaking  generally,  but 
there  might  be  instances  where  it  would 
be  used. 

Mr.  Petito : There  are  a number  of 
instances  where  companies  do  buy  stock 
for  the  purpose  of  stock  options. 

Mr.  Young:  I would  like  to  say  one 
other  thing,  that  we  find  that  companies 
frequently  buy  stock  in  the  market  to 
have  treasury  stock  for  the  purposes  of 
future  acquisitions  of  other  companies, 
which  we  think  is  a very  good  business 
reason.  I do  not  know  whether  you  want 
our  comments  on  the  business  aspects  of 
this  at  the  same  time,  but  we  do  feel  that 
it  is  a very  wise  provision  that  companies 
are  allowed  to  buy  their  stock  in  the 
market  under  proper  circumstances  and 
without  abuse. 

Mr.  Morgan : Might  I point  out  that 
the  General  Electric  Company  has  several 
different  plans  for  their  employees.  In 
particular,  we  have  a savings  plan  where 
the  employee  puts  in  money  and  a certain 
percentage  is  matched  in  stock  by  the 
company.  The  man  does  not  get  the 
stock  until  he  has  earned  it  out,  and 
remained  on  the  payroll  for  five  years. 
That  stock  we  try  to  buy  in  the  market 
but,  as  Mr.  Schwarz  has  said,  we  buy  it 
throughout  the  year.  We  study  the 
course  of  the  market  and  naturally  have 
to  be  very  careful  not  to  disturb  the 
market  in  any  way.  In  the  annual  report 
there  is  a complete  statement  of  what 
stock  has  been  bought,  what  it  has  been 
used  for,  and  what  is  the  balance 


remaining,  so  that  there  is  a complete 
public  explanation  of  the  transactions, 
with  the  net  balance  left.  Then,  of  course, 
there  is  a statement  of  whatever  additional 
shares  have  been  issued  for  stock  options 
or  to  complete  required  amounts  when  it 
has  not  been  practical  to  buy  the  full 
amount  in  the  market. 

4849.  Mrs.  Naylor:  To  achieve  the 
objectives  of  General  Electric  and  General 
Motors,  it  is  not  necessary  for  the  com- 
pany to  have  powers  to  buy  its  own  shares, 
is  it  ? The  same  result  could  be  achieved 
by  the  company  providing  cash  to 
trustees  who  would  buy  shares  on  the 

market  ? Is  that  not  so  ? Mr.  Schwarz : 

Generally  speaking,  I think  that  is  true. 

Mr.  Morgan : Yes,  but  the  fact  that  you 
give  the  man  shares  which  he  cannot  take 
away,  except  under  certain  circumstances, 
and  until  he  has  earned  out  his  time  of 
five  years,  attaches  him,  we  think,  more 
firmly  to  the  company.  It  is  an  incentive 
effort  to  make  him  more  interested  in  the 
company. 

4850.  That  could  be  done  through  a 

trustee  arrangement,  could  it  not? 

Yes,  perfectly  possible. 

4851.  Professor  Gower:  But  you  can 
do  it  more  simply.  We  have  a more 
complicated  arrangement,  just  as  we  have 

with  our  unit  trusts. This  is  the 

simplest  way  to  do  it,  and  as  long  as  it  is 
fully  disclosed  it  seems  perfectly  proper. 

4852.  Mrs.  Naylor : Could  I ask  Mr. 

Young  what  purpose  is  served  by  buying 
in  the  market  in  order  to  re-issue  the 
shares  bought  in  exchange  for  other 
assets  ? Why  not  issue  fresh  share 
capital? Mr.  Young:  Frequently  com- 

panies feel  that  they  do  not  want  to  issue 
additional  stock  and  dilute  the  earnings 
of  the  company.  They  would  prefer  to 
go  into  the  market  and  buy  stock  and  use 
it  for  the  purpose  of  acquisition. 

4853.  The  operation  that  you  describe 

is  in  the  reverse  direction  to  dilution,  is 
it  not?  It  is  concentrating  the  value  of 
the  stock. It  might  be,  yes. 

Mr.  Petito:  The  justification  for  it  is 
that  some  companies  generate  more  cash 
resources  than  they  are  able  to  use 
effectively  in  their  business,  or  than  they 
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care  to  pay  out  as  dividends  in  view  of 
our  high  tax  rates.  So  rather  than  issue 
stock  they  buy  their  own  stock  on  the 
market  and  then  use  that  in  acquisitions. 
It  has  a very  important  advantage  in 
acquisition,  because  if  they  offer  to  pay 
for  stock  or  assets  of  another  company 
in  cash,  the  sellers  would  require  a 
premium  to  offset  capital  gains  tax,  to 
which  they  would  be  subject;  whereas 
in  an  acquisition  for  shares,  very  often 
it  can  be  arranged  so  that  it  is  tax  free 
to  the  seller. 

Mr.  Brownell : There  is  an  additional 
reason  of  a legal  nature.  Usually, 
the  corporation  would  not  be  able  to  sell 
its  authorised  but  unissued  stock  for 
cash  to  employees  or  others,  without 
first  offering  it  to  ordinary  stockholders 
where  pre-emptive  rights  exist.  But 
pre-emptive  rights  do  not  exist  with 
respect  to  treasury  shares  or  pre-acquired 
shares. 

4854.  Sir  George  Erskine : Where  a 
company  has  bought  in  its  shares,  can  it 
equally  sell  those  shares  on  the  market 

afterwards? Mr.  Schwarz : I think  it 

has  power  to  do  so.  It  would  be  quite 
unusual  for  a corporation  to  be  trading 
in  its  own  stock. 

4855.  There  might  be  a fear  that  that 

might  be  the  result,  might  it  not? -Yes, 

and  I think  it  would  be  regarded  as  a 
strange  thing  to  do. 

Mr.  Young : It  has  to  be  registered, 
though. 

Mr.  Schwarz : Such  sales  would  have 
to  be  registered  just  as  though  they  were 
a new  issue,  so  that  disclosure  would 
apply  to  treasury  stock  just  as  much  as  to 
the  new  issue. 

Mr.  Brownell:  It  would  not  only  be 
strange,  but  under  certain  circumstances 
it  would  probably  be  improper. 

Mr.  Morgan:  The  directors  would 

think  twice  before  agreeing  to  that, 
because  it  certainly  would  be  criticised,  if 
it  were  not  actually  illegal. 


additional  stock,  and  has  thrust  that  in  the 
pile  and  sold  that. 

4856.  Mr.  Bingen:  Assuming  that  you 

buy  stock  and  put  it  into  your  treasury, 
not  for  cancellation  but  for  issue  to 
employees  or  for  the  purpose  of  another 
acquisition,  in  the  meantime,  while  this 
stock  is  in  the  treasury,  what  happens  to 
the  dividends? Mr.  Brownell:  Divi- 

dends are  not  paid  on  that  stock.  If, 
however,  the  corporation  should  split 
its  stock  up,  while  there  were  shares  in  the 
treasury,  or  if  by  chance  they  should 
reclassify  the  shares,  the  split  or  the 
reclassification  would  apply  to  the  treasury 
shares. 

4857.  So  they  are  really  in  suspense? 

Mr.  Schwarz:  Yes,  and  there  is  also 

no  right  to  vote  those  shares,  which  is 
perhaps  a very  important  point. 

Mr.  Petito:  Generally  speaking,  the 
treasury  shares  are  deducted  from  the 
outstanding  number  of  shares,  but  if 
shares  are  held  for  a specific  purpose 
such  as  bonus  purposes,  then  they  are 
carried  on  the  asset  side,  and  if  it  is  a 
deferred  bonus  plan  dividends  may  be 
paid  on  those  shares  to  the  recipient  of 
the  bonus. 

Mr.  Schwarz:  Dividend  equivalents. 

Mr.  Petito : Yes. 

4858.  Professor  Gower:  It  would  be 
true  to  say,  would  it  not,  that  you  have 
had  certain  difficulties  about  the  account- 
ing side  of  this  ? It  has  raised  problems  of 
how  you  should  account  for  purchases 

and  resales? Mr.  Brownell:  There 

have  been  difficulties,  and  a great  deal  of 
discussion  about  the  proper  treatment 
of  treasury  shares  in  and  out,  but  the 
subject  is  not  only  a very  lengthy  one;  it 
is  one  that  we  do  not  feel  completely 
qualified  to  explore  with  you.  You 
might  ask  Mr.  McDaniel  this  afternoon. 

Mr.  Schwarz:  In  my  own  view,  I think 
that  the  discussions  of  the  accounting 
treatment  of  these  shares  has  been  often 
more  of  a theoretical  exercise  than  a 
really  practical  problem.  I think  the 
practical  problem  in  most  instances  does 
not  exist. 

4859.  Mr.  Mackinnon:  We  are  discus- 
sing this  at  the  moment  in  the  case  of  the 


Mr.  Petito:  But  there  have  been  cases 
where  a company,  which  has  had  treasury 
stock  for  a good  many  years — maybe 
10  or  15  years — has  had  occasion  to  sell 
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very  reputable  companies.  I suppose 
that,  in  examining  this,  we  have  also  to 
see  whether  it  could  lead  to  abuses  by  the 
less  reputable  companies,  and  I would 
like  to  ask  you  whether  it  has  in  fact  led 

to  abuses 1 think  we  are  not  aware  of 

any  substantial  abuses  even  by  the  less 
well  recognised  companies.  I will  not 
say  there  have  not  been  cases  of  abuse, 
but  I think  the  main  protection  against 
that  has  been  the  requirement  of  dis- 
closure, which  is  so  strong  with  us. 

4860.  Yes,  because  you  have  super- 
vision by  the  Securities  and  Exchange 
Commission  (S.E.C.)  over  this  sort  of 
thing,  presumably  at  regular  intervals? 

And  a great  emphasis  on  disclosure 

in  annual  reports,  and  the  extent  to  which 
the  accounting  profession  has  insisted 
on  full  disclosure  of  things  of  this  kind. 

4861.  In  fact,  what  I really  want  to  put 
to  you  is  that,  if  you  have  that  system, 
you  must  have  a very  rigid  disclosure 

system  to  check  the  abuse. In  one  way 

or  another.  You  do  not  necessarily  have 
to  have  it  through  the  S.E.C. 

Mr.  Petito : From  the  standpoint  of 
creditors,  would  you  not  think  a good 
deal  of  protection  arises  from  the  provi- 
sions in  the  bank  loan  instruments  and  the 
indenture  provisions  ? 

Mr.  Schwarz:  That  is  right. 

4862.  Mr.  Althaus:  Would  the  pur- 
chase of  these  shares  be  regarded  as  a 
normal  and  desirable  function  of  the 

people  who  exercise  it? Mr.  Young : 

It  is  perfectly  normal.  I think  our 
companies  decide  in  the  light  of  their  own 
circumstances,  whether  they  feel  it  is  wise 
to  purchase  shares  in  the  market,  or  to 
use  newly  issued  shares. 

Mr.  Brownell : I think  I would  answer 
your  question  this  way.  In  discussing 
this  with  our  associates  in  New  York, 
surprise  was  expressed  that  you  gentlemen 
did  not  have  that  power.  They  did  not 
know  all  the  circumstances  under  which 
you  operate,  but  it  came  as  a surprise  to 
learn  that  British  companies  could  not 
purchase  their  own  shares.  It  is  such  a 
common  thing  and  such  a convenient 
thing  for  us. 

4863.  Professor  Gower:  You  have 

explained  the  main  advantages  in  the  case 


of  a public  company.  Would  I be  right 
in  saying  that,  in  the  case  of  a private 
company,  it  is  also  very  useful  if  a share- 
holder wishes  to  retire,  and  the  company 

can  buy  him  out? Mr.  Schwarz:  I 

would  think  very  much  so.  It  is  actually 
used  in  many  instances  for  that  purpose. 

4864.  Mr.  Watson : You  are  not  saying 
that  in  that  field  the  possibility  of  abuse 
is  greater  than  in  the  case  of  companies 

whose  shares  are  listed? We  are 

talking  now  of  a small  company,  that 
may  well  not  be  subject  to  any  S.E.C. 
regulation,  or  any  governmental  regula- 
tion. But  again  you  have  got  the 
accounting  profession,  which  would  be 
very  insistent  on  disclosure  and  the 
directors  would  be  liable  for  any  improvi- 
dent or  improper  action.  But  of  course 
under  our  law,  directors’  liability  is 
greater  than  under  your  law.  Directors 
are  liable  for  negligence  or  wasting  assets 
as  well  as  for  fraud,  so  that  that  is  a 
counter-balancing  protection  even  in  the 
small  corporation. 

4865.  Professor  Gower:  The  abuse 

would  not  be  very  much  greater,  surely, 
than  under  our  system  where  in  practice 
the  directors  will  buy  shares  themselves 
from  the  retiring  shareholder.  The  only 
difference  is  that  under  your  system  it 
would  be  the  corporation  that  would  buy, 
and  under  our  system  it  would  be  the 
other  shareholders  who  buy.  Most  of 
the  abuses  are  common  to  both,  are  they 

not,  but  not  all  of  them? 1 would 

suspect  so. 

4866.  Mr.  Lawson:  I think  our  diffi- 
culty here  might  be  in  relation  to  the 
minority  shareholders.  In  a private 
company,  if  the  company’s  money  were 
used  to  buy  the  shares  from  one  share- 
holder, then  that  would  greatly  reduce  the 
cash  resources  of  the  company,  and  so  on. 
You  would  get  the  minority  shareholders 

into  a weak  position. 1 would  suggest 

again,  if  the  action  is  an  improvident 
action,  the  directors  who  authorised 
purchase  might  well  be  held  liable.  I 
emphasise  again  that  under  our  law 
directors  may  be  liable  for  more  than 
fraud. 

Mr.  Brownell:  Our  case  law  has 

taken  care  of  the  situation  pretty  well. 
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In  a small  corporation  one  of  the 
directors  might  own  40  per  cent,  of  the 
shares  and  wish  to  obtain  control.  If  he 
conspired  with  his  other  directors  to  buy 
out  enough  of  the  other  shares  so  that 
he  would  have  over  50  per  cent.,  and  he 
used  the  corporate  funds  for  that  purpose, 
I have  no  doubt  it  would  be  regarded  as 
an  improper  use  of  corporate  funds  and 
the  directors  would  be  appropriately 
surcharged,  but  we  do  leave  that  kind  of 
question  to  the  case  law  and,  as  far  as 
our  own  experience  is  concerned,  the 
case  law  has  taken  care  of  it  pretty  well. 

Mr.  Schwarz : In  certain  instances, 
where  there  is  a very  large  amount  of 
stock  to  be  purchased — and  I am  not 
talking  about  day-by-day  purchases  for 
employee  plans — but  let  us  assume  for  a 
moment  that  the  corporation  finds  itself, 
as  a result  of  a sale  of  a proportion  of  its 
business,  with  a very  large  amount  of  cash, 
and  it  decides  that  rather  than  invest  that 
in  some  new  enterprise  it  would  be 
desirable  or  worthwhile  to  retire  some  of 
its  stock.  It  may  well  be  that  under  those 
circumstances  the  fair  thing  to  do,  and 
the  proper  thing  to  do,  is  for  the  corpora- 
tion to  ask  for  tenders  from  all  share- 
holders of  the  stock,  probably  at  a fixed 
price,  and  then  buy  stock  on  that  basis. 

4867.  Mr.  Bingen : Apart  from  this 
tendering  system  which  you  use  where 
you  want  to  retire  large  amounts,  it  would 
appear  that  the  general  system  means 
that  directors  have  got  to  spend  a good 
deal  of  their  time  watching  the  market 
day  by  day  and  deciding  whether  they 
should  buy  stock  against  employees 
benefit  plans,  as  compared  with  the  major 
operation,  which  of  course  is  running  the 
company  profitably.  How  is  this  done? 
Do  you  remit  it  to  a business  com- 
mittee, which  watches  the  market  day 

by  day  ? 1 think  the  answer  to  that  is 

that  in  most  instances  they  do  not  watch 
the  market  at  all.  There  is  a direction  to 
the  officers  about  the  stock.  Suppose  you 
think  you  are  going  to  want  to  buy  a 
total  of  $10  million  of  stock  in  a year. 
The  direction  to  the  officers  will  be 
“ Spend  that  money  equally  as  nearly  as 
maybe  on  each  trading  day  of  the  year  ”, 
so  that  you  thereby  avoid  an  attempt  to 
out-guess  the  market. 


Mr.  Petit o : And  having  done  that, 
they  depend  in  many  cases  on  a reputable 
brokerage  firm  to  do  the  purchasing  for 
them  in  a proper  manner,  which  affects 
the  market  to  the  minimum  extent 
possible. 

Mr.  Morgan:  The  directors  may  also 
establish  a percentage  of  the  total  week’s 
trading  that  may  be  bought  in  any  one 
week.  It  may  be  10  per  cent,  of  a total 
week’s  trading,  and  a reputable  broker 
will  attempt  to  spread  that  in  equal 
amounts  each  day. 

Mr.  Schwarz:  Generally,  I think  it  is 
accepted  that  one  should  avoid  trying  to 
out-guess  the  market. 

4868.  Mr.  Watson:  Is  there  any  limit 

of  time  for  retention  of  shares  in  the 
treasury? No  limit. 

4869.  Professor  Gower:  Do  any  of  the 
States  impose  a limit  on  the  proportion 

that  may  be  held  in  the  treasury? 1 

am  not  familiar  with  any  limitation. 

4870.  Do  you  think  that  would  be 
useful  ? Bearing  in  mind  that  this  would 
be  a new  thing  so  far  as  we  are  concerned, 
would  you  meet  possible  abuses  to  some 
extent  if  there  were  a limited  proportion 
that  could  be  so  held.  This  would  make 
it  very  much  more  difficult  for  directors 
to  use  this  power  in  order  to  enhance 
their  own  control  or  the  value  of  then- 

own  holdings? 1 can  see  how  that 

might  prove  to  be  so  here.  I think  we 
have  not  found  the  need  for  it. 

4871.  Sir  George  Erskine  : In  the 
instance  you  gave  of  the  use  of  the 
tendering  machinery  where  a company 
has  large  surplus  funds  which  have 
resulted  from  the  sale  of  assets,  is  there 
any  advantage  in  using  the  tendering 
machinery  as  compared  with  adopting 
a plan  of  reduction  of  capital,  which 

you  can  do  without  difficulty? 1 

think  the  advantage,  if  any,  is  that  those 
people  who  do  not  want  to  sell  any 
portion  of  their  stock  do  not  have  to, 
and  in  that  connection  you  must  remem- 
ber that  we  have  a capital  gains  tax  and, 
if  you  proceed  by  an  overall  or  partial 
reduction  of  capital,  you  are  forcing  a 
tax  on  some  shareholders  who  might  well 
prefer  to  remain  stockholders  without 
incurring  that  tax. 
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4872.  Professor  Gower:  Could  I now 
turn  to  no  par  value  shares  ? As  I under- 
stand you,  all  of  you  think  that  the  power 
to  issue  no  par  value  shares  is  valuable 
both  in  the  case  of  preferred  and  common 

stock. Mr.  Brownell : We  have  found 

it  so.  We  think  that  our  corporation  law 
should  give  corporations,  and  the  indivi- 
duals who  form  them,  freedom  of  choice 
both  with  respect  to  common  and 
preferred,  as  to  whether  or  not  the  shares 
should  be  par  or  no  par. 

4873.  Do  you  have  cases  where  you 
will  get  one  company  with  some  common 
par  shares  and  some  common  no  par 
shares,  or  if  they  have  no  par  will  they 

be  all  no  par? 1 cannot  name  a 

company  off  hand,  but  it  is  perfectly 
possible  to  have  a company  with  no 
par  common  stock  and  par  value 
preferred. 

Mr.  Young:  There  are  also  companies 
with  two  kinds  of  common  stock. 

Mr.  Brownell:  Par  value  common  and 
no  par  value  common  would,  of  course, 
involve  two  classes  of  common,  class  A 
and  class  B. 

4874.  Mr.  Brown:  With  different 

rights? That  is  possible  legally.  I 

do  not  think  that  would  occur  so 
frequently,  however. 

Mr.  Morgan : There  have  been  instances 
where  a company  has  changed  from  a no 
par  stock  to  a stock  with  a stated  value  or 
par  value,  and  vice  versa,  but  that  would 
affect  the  whole  of  the  common  shares. 

Mr.  Young:  From  our  point  of  view, 
which  is  the  investment  banking  point  of 
view,  we  find  it  important  to  be  able  to 
have  no  par  preferred  stocks,  because 
from  a marketing  point  of  view  it  is 
frequently  much  better  to  sell  a preferred 
stock  at  a price  less  than  $100  a share, 
or  less  than  what  might  be  the  normal 
par  value,  rather  than  having  to  sell  at 
the  par  value  of  the  stock,  which  we 
normally  have  to  do  under  the  laws  of 
the  various  States.  Frequently  we  want 
to  sell  preferred  stock  at  99  or  98  instead 
of  having  to  sell  at  102  or  103. 

4875.  Professor  Gower:  We  have  had 
evidence  that  difficulties  have  been  ex- 
perienced in  the  United  States  when  no 


par  preferred  stock  is  redeemed  or  re- 
purchased by  the  company.  Is  that  right  ? 

Mr.  Brownell:  No,  I am  not  aware  of 

any  such  difficulties. 

4876.  Chairman:  How  do  you  assign 
a value  to  your  no  par  preferred  stock 

for  the  purpose,  say,  of  winding  up  ? 

You  assign  it  in  the  charter  itself  by 
specifying  when  you  create  the  preferred 
that,  in  the  case  of  voluntary  liquidation, 
preferred  shall  be  entitled  to  receive  such- 
and-such  an  amount  plus  accrued  divi- 
dends if  they  be  accrued;  and  also  you 
may  state  that  in  the  case  of  involuntary 
liquidation  you  may  get  a slightly  lower 
amount  plus  accrued  dividends.  It  is 
specified  in  the  charter. 

4877.  And  would  the  preferential  divi- 
dend be  expressed  as  so  many  dollars? 

That  would  be  expressed  in  dollars 

and  not  in  a percentage.  It  would 
always  be  expressed  in  dollars. 

4878.  All  these  things  are  fixed  in  the 

terms  of  issue? Yes,  Sir.  That,  of 

course,  would  be  disclosed  in  any 
prospectus  or  other  literature  as  a dollar 
rather  than  a percentage  dividend. 

4879.  Mr.  Brown:  What  figure  would 
be  set  up  in  the  balance  sheet  as  the 

preferred  capital? The  stated  value 

would  constitute  the  capital.  In  the  case 
of  the  issuance  of  no  par  shares,  the 
directors  will  fix  the  amount  of  stated 
capital  represented  by  those  shares.  The 
law  on  that  subject  again  varies  in  the 
different  States,  but  that  is  the  essential 
principle  underlying  it. 

4880.  Then  that  would  be  more  or  less 
the  price  received  for  the  shares? — —It 
could  not  be  more  than  the  price  received 
for  the  shares,  and  it  might  be  less. 

4881.  Even  though  the  liquidation 
price,  or  the  redemption  price,  was 

higher  than  the  price? Mr.  Schwarz 

points  out  that,  under  certain  circum- 
stances too  complicated  to  go  into,  my 
answer  might  be  in  the  reverse.  I think 
I should  say  that  is  the  general  result. 

Mr.  Petito : We  came  across  a survey 
of  preferred  stock  prepared  by  the 
American  Institute  of  Accountants,  and 
it  showed  the  majority  of  preferred 
stocks  were  par  value.  Where  you  have 
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a no  par  value  preferred  stock  I would 
think  a proper  practice  would  be  to  fix 
the  stated  value  at  a figure  close  to  the 
price  received  for  the  shares.  I do  not 
believe  it  is  very  common  to  state  it  at  the 
redemption  price,  but  I think  a good 
practice  is  to  indicate  the  redemption 
price  in  a note  in  the  financial  statement, 
and  that  is  certainly  required  under 
S.E.C.  practice. 

Mr.  Young:  While  most  of  them  may 
be  par  value,  some  of  the  very  best  and 
largest  companies  in  America,  notably 
General  Motors,  have  no  par  value 
preferred  stock. 

4882.  Professor  Gower:  Could  I turn 
now  to  non-voting  shares?  As  I under- 
stood your  memoranda  the  position  in 
the  States  could  be  summed  up  by  saying 
that  non-voting  shares  have  been  virtually 
eradicated  in  the  case  of  listed  securities? 

Mr.  Brownell:  I do  not  think  that  is 

quite  a correct  statement,  and  I do  not 
think  we  quite  said  that  in  the  memo- 
randum which  we  filed  with  you.  We 
have  in  the  United  States  today  13 
registered  exchanges  on  which  stock  is 
listed.  Under  the  rules  and  principles 
of  the  New’  York  Stock  Exchange  non- 
voting common  stock  will  today  not  be 
listed,  and  that  rule  has  been  in  effect  for 
such  a long  time  that  I am  told  by  the 
Exchange  that  today  they  have  practically 
no  non-voting  common  stocks  listed  on 
that  Exchange.  However,  the  rules  of  the 
New  York  Stock  Exchange  with  respect 
to  preferred  shares  are  quite  different. 
Their  minimum  requirement  for  voting  is 
that,  if  the  equivalent  of  six  quarterly 
dividends  are  in  arrears,  then  the  preferred 
shares  voting  as  a class  shall  have  the  right 
to  elect  at  least  two  of  the  directors.  Non- 
voting shares  are  of  course  much  more 
common  in  the  case  of  small  corporations, 
and  family  companies,  where  for  one 
reason  or  another  it  is  desired  to  give  one 
group  ownership  in  the- equity  without 
any  share  in  the  control.  We  find  it  a 
very  convenient  device  and  most  of  our 
States,  if  not  all  of  them,  allow  it. 

4883.  In  Morgan  Stanley’s  memo- 
randum they  said  that  they  believed 
strongly  that  all  common  shares  of 
publicly  owned  corporations  should  have 
the  same  voting  privileges,  and  in  the 


main  that,  would  be  so,  although  there 
may  be  some  listed  on  exchanges,  other 
than  New  York  Stock  Exchange,  where 

that  would  not  be  the  position? 

Before  Mr.  Morgan  answers  that  question 
from  the  practical  point  of  view,  from  the 
legal  point  of  view  I would  say  that,  even 
though  they  do  feel  that  way,  there  are 
so  many  other  corporations  where  the 
need  for  non-voting  stock  exists,  that  our 
law  should  allow  the  alternative. 

Mr.  Morgan:  That  is  exactly  what  I 
was  going  to  say,  that  there  are  many 
circumstances  under  which  non-voting 
shares  are  most  desirable,  and  they  should 
not  be  prohibited. 

Mr.  Young:  But  from  the  practical 
point  of  view,  for  publicly  issued  shares 
which  we  would  offer,  we  would  expect 
the  stock  to  have  a voting  power,  but  we 
would  not  want  you  to  get  the  impression 
that  that  means  that  every  share  of  stock 
must  have  exactly  the  same  kind  of  vote. 
Sometimes,  on  certain  occasions,  there 
are  laws  of  a country,  if  it  is  a foreign 
security,  which  specify  that  no  one  share- 
holder can  cast  more  than  so  many  votes. 
Certain  other  companies  have  what  you 
might  call  a weighted  vote.  But  what 
we  would  call  the  most  desirable  course 
is  for  every  share  to  have  a vote,  and 
every  share  to  be  exactly  the  same,  but 
we  cannot  quite  achieve  that  standard. 

Mr.Petito:  Certainly  we  would  feel  that 
way  about  domestic  companies  in  the 
United  States. 

4884.  Mr.  Bingen:  You  said  that  the 

New  York  Stock  Exchange  rules  are  now, 
and  have  been  for  some  time,  that  any 
common  stock  which  is  listed  must  have 
voting  rights.  What  happened  with  regard 
to  any  non-voting  common  stock  which 
was  in  existence  when  that  rule  was  first 
put  into  operation?  Did  the  companies 
enfranchise? Mr.  Brownell:  The  Ex- 

change did  not  delist  the  already  listed 
non-voting  shares,  but  over  a period  of 
years  the  companies  have  either  granted 
votes  to  those  shares  or  for  one  reason  or 
another  they  have  disappeared  from  the 
list. 

4885.  Mr.  Brown:  So  could  an  exchange 

refuse  to  list  any  increase  of  existing  non- 
voting  shares? Mr.  Young:  I think 
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they  have.  The  companies  were  actually 
persuaded  that  modern  practice  was  that 
the  vote  should  be  the  same,  and  several 
large  companies  did  give  the  vote. 

4886.  Mr.  Bingen : It  was  a question, 
really,  of  stock  exchange  pressure  on  the 
companies  to  change  their  practice, 

rather  than  anything  statutory? Not 

only  the  stock  exchange,  but  public 
opinion. 

4887.  Mr.  Brown\  Where  any  votes 
were  given  to  the  non-voting  shares,  was 
any  compensation  given  to  the  existing 
voting  shares  for  the  loss  of  their 

privilege? Not  to  my  knowledge. 

That  does  not  mean  that  there  were  not 
cases. 

Mr.  Petito:  That  would  vary.  If  the 
stock  were  broadly  held  by  the  public, 
so  that  there  was  not  a concentration  of 
control,  then  there  were  cases  where  there 
was  no  compensation  given  to  the  holders 
of  the  voting  stock.  There  were  cases 
right  after  the  war  of  tobacco  companies 
that  did  just  that  without  any  compensa- 
tion. On  the  other  hand  you  do  get  cases 
where  you  have  a concentration  of  control, 
such  as  in  the  Ford  Motor  Company, 
and  at  the  time  when  they  had  their  large 
public  issue  some  years  ago  the  Ford 
family  was  compensated  for  giving  up 
its  control  of  the  voting  stock.  We  had 
one  case  just  recently  in  the  U.S.  Foil 
Company,  which  was  controlled  by  the 
Reynolds  family,  which  also  controls 
Reynolds  Aluminium.  U.S.  Foil  was  a 
holding  company  for  Reynolds  Alumi- 
nium. They  recently  had  a reclassifica- 
tion of  their  two  classes  of  stock,  followed 
by  a merger  into  Reynolds  Aluminium. 
In  the  reclassification  of  the  stocks  of  U.S. 
Foil,  the  Reynolds  family  was  com- 
pensated with  an  additional  share  in  the 
equity  for  relinquishing  their  exclusive 
control. 

4888.  Would  you  give  a general  sum- 
mary of  the  reasons  why,  on  the  one  hand, 
it  is  thought  that  non-voting  shares 
should  not  be  accepted  as  proper  and,  on 
the  other  hand,  in  what  sort  of  cases 
non-voting  shares  would  be  deemed 

appropriate? Mr.  Brownell : The 

arguments  against  non-voting  shares  are 
that  those  who  own  the  equity  in  the 
company  should  all  have  a voice  in 


selecting  directors  and  management.  I 
think  there  is  a general  feeling  in  the 
United  States  that  it  is  undesirable  for 
holders  of  a small  percentage  of  the 
stock  to  control  the  destinies  of  the 
entire  company.  But  in  the  case,  parti- 
cularly, of  small  family  companies  where 
you  have  one  group  that  definitely  should 
control  and  vote,  and  another  group  that 
should  enjoy  the  equity  and  enjoy  the 
dividends  without  participating  in  the 
selection  of  directors,  it  would  be  quite 
appropriate  to  have  non-voting  shares.  In 
the  case  of  preferred  shares  even  w ith  large 
companies,  many  of  our  bankers  and 
others  increasingly  regard  preferred  shares 
as  virtually  a form  of  debenture,  not 
directly  interested  in  the  ultimate  equity, 
and  therefore  needing  the  vote  only  if  the 
company  gets  in  distress  and  if  there  are 
defaults  on  their  dividends. 

4889.  Professor  Gower:  Even  in  cases 
where  the  shares  are  normally  deprived 
of  votes,  most  corporation  statutes  do 
provide  that  they  shall  be  given  votes  in 
certain  circumstances,  do  they  not? 
They  do  not  deprive  the  shareholders  of 
votes  for  all  circumstances  all  the  time? 

Preferred  shares,  even  though  non- 

voting,  are  customarily  given  a vote  on  a 
proposition  to  take  aw  ay  their  preferences 
or  on  such  a matter  as  winding  up  the 
company,  or  on  certain  mergers,  and  so 
forth.  Again,  our  State  laws  vary 
widely,  but  the  principle  is  as  I have 
stated. 

4890.  Mr.  Watson:  Is  it  possible  now- 
adays to  establish  a voting  trust  by 
putting  in  trustees'  names  a large  block 
of  equity  stock  and  issuing  certificates 

against  that  voting  trust? That  is 

permissible  under  the  laws  of  very  many 
of  the  States.  New  York  places  a ten-year 
limit  on  the  duration  of  any  such  voting 
trust,  and  requires  that  if  you  establish 
one  it  will  be  open  equally  to  all  share- 
holders who  may  wish  to  come  into  it. 

4891.  But  by  that  means  a share  in  the 

equity  can  pass  from  hand  to  hand,  but 
does  not  have  a vote. That  is  true. 

4892.  And  that  practice  goes  on  today, 

does  it? Yes.  Voting  trusts  are 

created  from  time  to  time.  I would  not 
say  that  they  are  a frequent  occurrence, 
but  under  certain  circumstances  they 
become  very  important. 
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4893.  Are  these  voting  trust  certificates 
dealt  in  on  the  New  York  Stock  Exchange, 

or  on  the  curb  only? Mr.  Young:  I 

would  say  it  is  unusual  for  them  to  be 
dealt  in  on  the  New  York  Stock  Exchange. 
There  was  one  very  important  case 
recently  in  connection  with  T.W.A., 
where  a very  large  block  of  approxi- 
mately 75  per  cent,  of  the  shares  of  the 
company  were  put  in  one  trust,  and  I 
do  not  think  there  is  any  question  of 
having  them  listed  on  the  Stock  Exchange. 
No  voting  trust  certificates  are  listed  on 
the  New  York  Stock  Exchange  today. 
Actually,  the  Exchange  has  a policy  usually 
of  refusing  to  authorise  listing  of  voting 
trust  certificates.  Exception  has  been 
made  in  the  case  of  voting  trusts 
established  pursuant  to  reorganisation 
proceedings  under  Court  direction. 

Mr.  Morgan : There  have  been  voting 
trust  certificates  listed  in  the  past.  It  was 
used  in  various  reorganisations  about 
50  years  ago,  to  assure  for  a limited 
period  of  10  years  a continuity  of  vote  for 
a reorganised  company,  and  those  voting 
trust  certificates  were  listed  and  quoted 
on  the  exchange. 

4894.  But  in  practice  today,  if  anybody 
wanted  to  set  up  a voting  trust,  would  he 
have  to  get  it  sanctioned  by  the  S.E.C., 

first  of  all? Mr.  Brownell : No,  Sir, 

he  would  not. 

4895.  He  is  entirely  free  to  do  so,  if  he 

wishes  to? Yes,  Sir. 

4896.  Mr.  Brown : Obviously,  at  some 
time  or  other  there  was  a switch  over  to 
the  feeling  that  non-voting  shares  were 
not  appropriate.  Did  that  change  of 
feeling  arise  in  any  way  because  of 

evidence  or  experience  of  abuse? 1 

think  that  there  were  some  abuses, 
particularly  in  cases  where  holding 
companies  might  more  easily  get  control 
of  companies  where  there  were  a small 
number  of  voting  shares  and  a large 
number  of  non-voting  shares.  I cannot 
give  you  any  specific  example  by  name, 
but  I feel  sure  that  in  the  absence  of 
abuses  of  greater  or  lesser  degree  we 
would  not  have  the  general  feeling  that 
common  shares,  generally,  should  be 
entitled  to  the  vote. 

4897.  Similarly,  in  the  smaller  company 
you  feel  non-voting  shares  are  appro- 


priate?— —Yes,  Sir,  definitely.  Under 
certain  circumstances  it  might  be  quite 
important. 

4898.  Is  there  any  evidence  in  those 

cases  of  abuse  of  voting  control? 1 

recall  none  from  my  own  experience. 

Mr.  Petito : I think,  in  the  case  of 
small  private  companies,  the  possibility 
of  issuing  non-voting  shares  greatly 
facilitates  the  formation  of  new  com- 
panies. If  someone  has  a new  idea,  and 
he  has  created  the  opportunity  but  does 
not  have  sufficient  capital,  instead  of 
trying  to  get  preferred  stock  capital, 
which  today  is  unattractive,  he  will  give 
someone  a share  in  the  equity  but  he 
would  like  to  retain  control  himself,  and 
if  it  is  an  attractive  proposition  people 
are  quite  willing  to  have  non-voting 
shares  for  a participation  in  the  equity. 

4899.  You  are  thinking  there,  really, 
of  a company  whose  shares  are  not 

dealt  with  by  the  public? Yes,  we  are 

talking  of  private  companies. 

4900.  You  would  not  really  think  that 

applied  in  a company  that  was  wanting 
to  get  its  shares  quoted  and  held  by  the 
general  public? We  would  not. 

4901.  Professor  Gower:  Could  I turn 
now  to  a rather  different  matter?  This  is 
a very  small  point,  but  it  is  of  some 
interest  to  us.  I think  I am  right  in 
saying  that  in  nearly  all  the  corporation 
statutes  in  the  States  there  are  provisions 
whereby  there  has  to  be  a minimum  paid 
in  capital  before  the  company  can  get 
under  way.  Would  you  say  that  those 

provisions  have  a useful  purpose? 

Mr.  Brownell : I do  not  think  it  is  quite 
right  to  say  that  in  almost  all  of  them 
there  is  such  a requirement.  A rough 
check  indicates  that  about  30  of  our 
States  have  statutes  requiring  that  a 
minimum  amount  be  paid  in  before  the 
corporation  commences  doing  business. 
The  amounts  involved  are  not  large. 
They  run  sometimes  down  as  low  as 
§300  to  $500,  and  I know  of  no  case 
where  they  have  gone  over  $1,000.  It  is  a 
rather  antiquated  provision.  We  used  to 
have  it  in  New  York  but  we  eliminated  it 
from  the  New  York  statutes  quite  a few 
years  ago. 
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4902.  Chairman-.  Have  you  got  any- 
thing corresponding  to  our  minimum 

subscription? In  some  States  we  do. 

In  some  States  the  corporation  cannot 
start  doing  business  unless  a certain 
amount  of  its  capital  is  subscribed  for. 

4903.  In  the  old  days  when  they  said 
there  must  be  a minimum  subscription, 
our  people  said  that  the  minimum 
subscription  shall  be  something  quite 
nominal— £1  or  something  like  that. — - 
With  us  it  is  not  as  low  as  that,  but  it  is 
not  very  high. 

4904.  But  nowadays  in  a prospectus 

one  has  to  state  the  minimum  amount 
required  to  provide  for  a number  of 
specified  matters  and  that  amount  has 
got  to  be  obtained  in  the  form  of  sub- 
scriptions before  the  company  can  com- 
mence business. As  I say,  in  some  of 

our  States  we  have  comparable  provisions 
but  disclosure  of  the  capital  situation  and 
the  balance  sheet  situation  to  creditors  is 
really  the  answer  to  that  kind  of  statute. 

4905.  Professor  Gower:  The  problem 
arises  here,  I think,  with  a small  one-man 
company  which  can,  under  English  law, 
get  away  with  a paid  up  capital  of  what 
used  to  be  id.  and  is  probably  now  a 
penny.  There  is  no  doubt  that  a great 
many  companies  are  grossly  under- 
capitalised when  they  start.  I was  just 
wondering  whether  even  a minimum  of 

as  little  as  1500  fulfils  some  purpose. 

Not  much. 

4906.  Professor  Gower:  I was  going  to 
ask  some  questions  about  cumulative 
voting,  but  as  we  are  running  behind  time 
I feel  it  is  best  to  cut  this,  unless  any  of 
my  colleagues  want  to  ask  anything  about 
cumulative  voting. 

4907.  Mr.  Bingen:  I think  it  is  interest- 
ing.  Mr.  Schwarz:  I would  rather  like 

to  say,  because  it  is  a subject  on  which  we 
do  feel  quite  strongly,  that  we  do  not 
think  there  is  a tendency  in  our  country 
towards  cumulative  voting.  I think  there 
was  a great  tendency  in  that  direction  a 
generation  ago  or  two  generations  ago. 
I think  that  has  ceased  and  the  growth  in 
cumulative  voting,  if  any,  has  been  purely 
on  the  basis  of  permissive  cumulative 
voting.  We  have  practically  got  away 
from  any  movement  towards  compulsory 


cumulative  voting,  and  I think  the 
majority  view  today  is  that  cumulative 
voting  should  be  permitted  if  the  corp- 
oration wishes  to  have  it;  that  in  certain 
instances  it  might  be  helpful  but  that  in 
many  instances  it  is  not.  I think  in  that 
connection  that  the  Committee  should, 
perhaps,  recognise  that  under  our  law 
the  board  of  directors  is  supposed  to 
manage  the  business.  “ The  business  of 
the  corporation”,  the  New  York  law 
says  “ shall  be  managed  by  its  board  of 
directors  ”.  In  Delaware — New  York 
and  Delaware  being  the  most  important 
States  as  regards  company  law— the 
statute  says  “ The  business  of  every 
corporation  organised  under  the  provi- 
sions of  this  chapter  shall  be  managed 
by  a board  of  directors.”.  It  is  not  like 
the  Aufsichtsrat  in  Germany,  which  just 
oversees  the  corporation.  With  us  the 
board  of  directors  has  to  manage  the 
corporation.  I think  there  are  instances 
where  cumulative  voting  is  desirable  and 
helpful,  particularly  in  small  corpora- 
tions. But  with  any  large  corporations 
we  have  tended  to  move  away  from  it  on 
the  theory  that  cumulative  voting  has  all 
the  weaknesses  of  proportional  representa- 
tion in  politics,  that  it  does  void  the 
principle  that  the  directors  should  re- 
present all  the  stockholders,  that  it  leads 
to  divided  responsibility  and  divided 
loyalty,  and  that  it  tends  to  create 
inefficiency. 

4908.  Professor  Gower:  I suppose  the 
objection  that  will  be  raised  to  making  it 
merely  optional  is  that  it  tends  to  be  a 
bit  of  a sham,  because  the  majority  can 
always  do  away  with  it  if  they  want  to  ? 

1 would  not  think  it  was  a sham.  If 

you  really  felt  it  was  so  important  to  have 
it,  you  could  provide  in  your  charter  that 
it’  should  not  be  done  away  with  except 
by  a three-quarters  vote.  Even  without 
that,  it  might  always  be  a matter  that  the 
majority  wanted  to  keep.  But  really,  I 
do  not  believe  that  it  should  be  com- 
pulsory. That  is  a personal  view  but  I 
think  it  is  not  unrepresentative.  There 
are  differences  of  opinion  on  this.  We 
get  certain  groups  who  agitate  for  it,  but 
I think  the  belief  that  compulsory  cumu- 
lative voting  is  a great  principle  of 
democracy  has  tended  to  be  less  strongly 
pressed  than  it  was  two  generations  ago. 
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4909  Could  I now  turn  to  minority 
protection?  The  trouble  here  is  that  this 
is  a vast  subject  and  we  obviously  cannot 
cover  all  of  it  by  any  means,  but  as  I 
understand  it  you  definitely  take  the  view 
that  the  threat  of  an  action  by  an 
individual  stockholder  is  one  of  the  strong 
checks  on  improper  corporate  action,  and 
I gathered  it  was  your  view  that  actions 
of  this  sort  should  not  be  limited  to  cases 
where  the  directors  have  been  guilty  of 
something  in  the  nature  of  fraud;  that 
even  in  cases  of  negligence  an  action  of 
this  sort  should  be  allowed  if  you  are 
really  going  to  ensure  that  directors 

do  run  corporations  properly. Mr. 

Brownell : That  is  what  our  law  provides, 
and  I think  that  both  Mr.  Schwarz  and 
I believe  it  is  correct  and  wise  that 
minority  stockholders’  actions  can  be 
brought  on  behalf  of  the  corporation 
against  the  directors,  not  only  in  cases  of 
fraud  but  in  cases  of  negligence,  waste  of 
corporate  assets  and  so  forth.  Generally 
speaking,  the  right  of  stockholders  to 
bring  actions  in  such  cases  has  a good 
effect  in  our  corporate  law,  despite  the 
fact  that  it  often  is  abused. 

4910.  But  as  long  as  there  was  a 
sanction,  as  there  would  be  here,  that  if 
you  lost  you  would  have  to  pay  the  costs, 
including  advocates’  fees  on  the  other  side, 
you  would  think  that  that  might  be  a 

sufficient  restraint? 1 wish  we  had 

some  of  your  safeguards  in  that  connec- 
tion. We  do  in  some  States. 

4911.  Mr.  Bingen : I presume  that  if 
someone  brings  a minority  suit  for 
blackmailing  purposes,  it  can  be  an 

awful  nuisance? It  can  be  very  much 

of  a nuisance. 

4912.  Mr.  Mackinnon : When  you  say 
that  a minority  stockholder  can  bring  a 
suit  for  negligence  for  example,  can  the 
majority  of  the  company  in  any  way 
suppress  the  suit?  I am  taking  a case 
where  the  majority  are  not  the  directors 
being  attacked,  and  have  no  association 
with  them,  but  may  well  form  the  view 
that  it  is  not  in  the  interests  of  the  com- 
pany to  sue  these  particular  directors.  Is 
there  any  way  of  stopping  the  minority 
stockholders’  suits,  on  the  part  of  a bona 

fide  majority? If  the  majority  of  the 

shareholders,  or  a larger  percentage  of 


them,  have  approved  the  conduct  com- 
plained of,  it  is  very  strong  evidence  in 
favour  of  the  directors  who  voted  for  it — 
not  necessarily  conclusive,  but  it  is  helpful. 
It  bolsters  the  judgment  of  the  directors. 
It  certainly  would  not  stop  the  suit. 

4913.  I think  the  point  I am  really  on  is 
this.  Negligence  is  committed  by  the 
directors  and  an  action  has  not  been 
approved  in  advance  by  a general  meeting, 
but  then  a general  meeting  decides  “ We 
know  the  directors  committed  negligence, 
but  in  all  the  circumstances  we  think  it 
would  be  wrong  to  pursue  them.”.  How 
can  that  majority  voice,  itself;  can  it 
suppress  the  minority  stockholders’  suit? 

That  would  not  be  the  end  of  the  suit. 

I think  that  if  that  occurred  it  would  be 
called  to  the  attention  of  the  Court,  and 
the  Court  would  give  it  weight  in  coming 
to  its  conclusions. 

4914.  Chairman : Does  the  Court  some- 
times direct  a stockholders’  meeting  in  a 

case  of  this  sort? 1 have  never  heard 

of  a Court  directing  such  a meeting. 

4915.  I think  that  is  sometimes  done 
here,  and  in  certain  circumstances  it  may 

be  valuable. Mr.  Schwarz : I think 

there  have  been  cases  where  directors 
have  been  held  liable,  where  I would 
guess  80  or  90  per  cent,  of  the  stock- 
holders would  have  said  “ Do  not  let  us 
go  to  Court.”.  I suppose  that  Mr. 
Brownell  and  I have  represented  the 
people  who  have  been  on  the  receiving 
end  of  this  thing,  more  than  we  have  the 
other  end.  But  despite  that,  and  despite 
the  abuse,  I think  we  would  feel  that 
taken  as  a whole  it  has  been  a helpful 
thing.  There  is  one  little  point  that  I 
might  add  that  relates  very  much  to  this 
question  of  blackmail.  It  is  not  so  much 
the  stockholder  who  is  concerned  in  this, 
because  after  all  the  money  goes  to  the 
corporation  and  he  has  a relatively  small 
interest  in  that.  It  is  our  brethren  of 
the  law  who  often  are  involved  in  these 
matters,  because  under  our  law,  if  they 
are  successful  on  behalf  of  a stockholder 
in  obtaining  a judgment  against  directors, 
and  a sum  is  paid  to  the  corporation,  the 
Court  will  allow  a fee  to  the  lawyers  out  of 
the  funds  recovered  of  up  to  a quarter  or  a 
third  of  the  total;  so  it  can  be  a very 
profitable  exercise. 
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4916.  Professor  Gower:  Could  I follow 
up  what  you  have  just  said,  Mr.  Schwarz? 
There  have  been  some  cases  I believe 
where,  despite  the  fact  that  there  has 
been  a stockholders’  action,  the  Court 
has  directed  that  the  compensation 
recovered  should  be  divided  amongst  the 
stockholders  and  not  given  to  the  corp- 
oration itself,  which  in  a case  where  there 
has  been  a change  of  control — and 
alleged  abuse  in  that  connection — may 
merely  mean  the  new  controller  gets  most 
of  the  benefit.  Could  you  tell  us  a little 

more  about  this? Mr.  Brownell : The 

situation  described  does  not  happen  very 
often  because  usually  the  recovery  is 
asked  for  in  the  name  of  the  corporation. 
We  have  had  recently  a few  cases  where 
the  majority  of  stockholders  have  sold 
out  their  stock  under  circumstances 
which  have  injured  the  minority  of 
stockholders  rather  than  the  corporation. 
Speaking  in  broad  terms — and  I skip 
through  it  very  quickly — if  the  majority 
of  stockholders  sold  out  and  knew  the 
buyers  were  going  to  try  to  loot  the 
company,  the  individual  stockholder 
minorities  might  recover.  We  had  a case 
a few  years  ago  in  New  York  where 
majority  stockholders  of  a steel  company 
sold  out  to  another  company  which 
desired  to  utilise  control  to  insure  a 
source  of  supply  in  a time  of  shortage  due 
to  the  Korean  war.  The  Federal  Court  of 
Appeals  held  under  the  circumstances  of 
that  case  that  the  amount  of  the  purchase 
price  which  might  be  attributed  to  the 
control  element  was  held  by  the  majority 
■stockholders  as  fiduciaries  and  they  were 
obliged  to  share  this  premium  with  the 
minority  stockholders.  That  was  an 
extreme  case.  Perlman  v.  Feldman , 219 
Fed  2d  173  (1955). 

4917.  I did  get  the  impression  though 

that  these  developments  had  made  share- 
holders and  directors  rather  more  anxious 
about  disposing  of  their  controlling  block 
unless  everybody  was  going  to  share 
equally. You  refer  to  directors  dis- 

posing of  their  controlling  block.  It  is 
very  seldom  that  with  a large  corporation 
your  directors  have  even  working  control 
of  the  ownership. 

4918.  Of  course  this  strengthens  it 
still  more.  It  is  the  case  when  a con- 
trolling shareholder  in  the  United  States 


now  considers  whether  to  sell  his  con- 
trolling block,  he  is  pretty  worried  about 
these  developments,  is  he  not  ? When- 

ever one  is  confronted  with  that  kind  of  a 
situation  I think  there  is  a definite  effort  to 
try  to  get  the  purchaser  to  make  a similar 
offer  to  all  shareholders  so  as  to  insure 
against  any  criticism,  whether  it  be  well- 
founded  legally  or  not,  and  that  very 
often  is  done.  But  it  is  not  legally 
essential  with  us  and  under  most  circum- 
stances majority  stockholders  can  sell  the 
control  of  the  company  to  others,  absent 
the  type  of  considerations  I touched  on  a 
moment  ago. 

4919.  Could  I turn  now  to  pre-emptive 
rights?  As  I understand,  it  is  generally- 
accepted  in  the  United  States  that  issues 
for  cash  should  be  pro  rata  to  the  existing 
stockholders,  unless  the  stockholders 

otherwise  resolve.  Is  that  correct? 

Mr.  Schwarz : I think  that  that  is  generally 
true.  Again,  the  States  vary  a great  deal 
in  this.  Under  the  law  of  New  York  and 
Delaware,  the  issue  for  cash  would  be 
subject  to  pre-emptive  rights  unless  the 
certificate  of  incorporation  otherwise 
provided.  In  Massachusetts  however 
there  are  no  statutory  pre-emptive  rights; 
and  in  New  York  if  you  start  off  a corp- 
oration let  us  say  with  five  million  shares, 
of  which  three  million  are  issued  at  the 
beginning,  the  other  two  million  may  be 
issued  within  a reasonable  time— two 
years  or  something  like  that— without 
being  subject  to  pre-emptive  rights,  the 
theory  being  the  stockholders  authorised 
that  much. 

4920.  There  is  a time  limit? 

Exactly. 

4921 . If  the  certificate  of  incorporation, 

if  the  charter  otherwise  provides,  pre- 
emptive rights  can  be  excluded  com- 
pletely? No  State  makes  these  rights 
mandatory? That  is  right. 

4922.  Does  the  New  York  Stock 

Exchange  have  rules  about  this? No. 

I think  the  position  is  that  they  are  not 
particularly  concerned  about  the  matter, 
on  the  theory  that  in  a company  whose 
shares  are  listed  on  the  New  York 
Stock  Exchange,  any  stockholder  who 
wishes  to  maintain  his  proportionate 
interest  can  do  so  by  buying  shares  on  the 
Exchange.  Let  me  emphasise  again  a 
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point  that  is  perfectly  obvious:  the  fact 
that  there  are  not  pre-emptive  rights  does 
not  mean  that  the  directors  can  go  out 
and  sell  the  shares  to  outsiders  at  an 
unreasonable  price  without  running  the 
risk  of  an  action. 

Mr.  Young : I would  say.  Professor 
Gower,  even  though  the  charter  does  not 
require  pre-emptive  rights,  absent  import- 
ant reasons  to  the  contrary,  we  would 
recommend  to  our  clients,  the  issuing 
companies,  that  when  stock  is  issued  for 
cash  they  should  offer  their  shares  to 
their  stockholders  for  subscription. 

4923.  Some  of  the  witnesses  before  us 
have  suggested  that  pre-emptive  rights 
should  only  be  given  where  the  stock 
being  issued  exceeds,  say,  20  per  cent,  of 

the  existing  issued  capital.; That  would 

be  a very  heavy  rate  in  America.  I 
would  say  there  is  no  rule  of  thumb,  but 
one  for  ten  would  be  likely,  or  even  one 
for  twenty. 

Mr.  Schwarz:  20  per  cent,  would  be 
a very  large  issue.  I would  think  that 
would  make  your  pre-emptive  right  mean 
very  little  because  an  issue  of  five  or  ten 
per  cent,  is  a large  issue. 

4924.  None  of  the  statutes  that  requires 
pre-emptive  rights,  in  the  absence  of 
provisions  to  the  contrary  in  the  charter, 
puts  any  limits  on  the  size  of  the  issue? 
None. 

4925.  Mr.  Scott:  We  have  been 

discussing  pre-emptive  rights  as  applied 
to  equity  shares  for  cash? Correct. 

4926.  Would  your  remarks  apply  to 

preference  shares? If  they  have  a 

voting  right. 

4927.  Mr.  Brown:  A general  voting 

right? Yes. 

4928.  Mr.  Scott:  But  preference  shares 
with  the  ordinary  limited  vote  right — 

probably  they  could  be  issued  freely  ? 

Again  we  have  50  States,  and  I think  so, 
but  I do  not  think  it  is  clearly  established. 
In  principle  I think  there  is  no  need  for  a 
pre-emptive  right  if  you  have  a right  to 
vote  merely  on  a default  in  dividends 
and  if  you  have  no  share  in  the  equity. 
I mean,  I see  no  reason  for  it. 

Mr.  Young:  From  the  standpoint  of 
the  investment  banking  business,  offering 


of  preferred  shares  to  common  stock- 
holders for  subscription  is  really  not  very 
effective  because  common  shareholders 
most  of  the  time  do  not  want  to  have  a 
preferred  stock.  Thus  if  we  offer  the 
preferred  stock  for  subscription,  and  if 
at  the  end  of  the  subscription  period  it 
has  not  been  subscribed,  we  have  a 
rather  shop  worn  article  for  sale. 

Mr.  Schwarz:  The  more  usual  situation 
would  be  where  you  offered  additional 
common  stock.  A good  example  is 
Pacific  Telephone.  Under  the  law  of 
California  they  ha.ve  always  felt  it  was 
always  necessary  in  issues  of  common 
stock  to  offer  it  both  to  their  common  and 
preferred  stockholders. 

4929.  Mr.  Lumsden:  I think  Mr. 

Schwarz  said  in  the  case  of  the  original 
authorized  capital  there  was  a time  limit 
of  two  years  within  which  the  originally 
authorised  shares  could  be  sold  for  cash 
by  the  directors  without  being  first  offered 

to  the  shareholders? Mr.  Petito:  That 

is  true  under  the  law  of  New  York. 

4930.  In  the  case  of  a subsequent 
increase  of  authorised  capital,  what 
happens?  If  the  resolution  authorising 
the  increase  goes  on  to  say  such  shares 
shall  be  at  the  disposal  of  the  directors — 
I do  not  know  whether  you  adopt  that 
procedure — would  a similar  time  limit 

exist  again? Mr.  Schwarz:  I think 

that  under  our  law — unless  that  were  done 
by  amendment  of  the  charter — that 
resolution  would  not  be  effective  to 
deprive  a stockholder  of  pre-emptive 
rights,  unless  you  got  a 100  per  cent, 
vote,  and  if  you  had  a 100  per  cent, 
certainly  no  one  could  object.  But 
assuming  you  merely  had  a majority  or 
two-thirds  voting  for  this  and  an  indivi- 
dual stockholder,  having  a pre-emptive 
right  objecting  to  it,  I think  he  should 
prevail. 

4931.  And  an  amendment  of  the 
charter  would  require  what — three- 

quarters  voting? Perhaps  a two-thirds 

vote. 

4932.  Professor  Gower:  What  is  the 

general  position  where  shares  are  issued 
for  a consideration  other  than  cash? 
They  can  be  issued  to  persons  at  the 
directors’  discretion? Yes. 
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4933.  Even  although  they  might  be 

issued  to  acquire  a completely  different 
business? Yes. 

4934.  The  law  does  not  require  that 
shareholder  approval  should  be  obtained? 
No. 

4935.  Even  although  it  might  have  the 

effect  of  giving  the  control  of  the  company 
to  some  other  party? No. 

4936.  Mr.  Lawson'.  When  you  issue 
common  stock  to  the  existing  common 
stockholders,  are  there  any  rules  about 
prospectuses  and  so  on,  and  does  the 

S.E.C.  come  into  that? If  a company 

issues  its  own  shares  for  cash  to  its  own 
stockholders,  yes,  it  is  required — assuming 
there  is  not  some  other  exemption  existing 
— to  register  with  the  S.E.C.  that  type  of 
issue  just  as  if  it  were  offering  to  the 
public  generally;  and  of  course  one 
reason  for  that  is  that  this  issue  will  be 
taken  up  not  merely  by  the  shareholders 
themselves  but  many  of  them  will  dispose 
of  their  rights  and  members  of  the  public 
will  buy  this  stock.  On  the  offering  of 
stock  to  existing  shareholders  we  have  a 
well  developed  machinery  for  so-called 
rights  issues  to  stockholders.  If  the  stock 
is  listed  on  the  New  York  Stock  Exchange, 
the  rights  will  be  listed  on  the  Stock 
Exchange  and  they  will  be  traded  on  the 
Stock  Exchange.  People  will  sell  their 
rights,  or  buy  more  rights,  so  the  result 
will  be  that  an  issue  of  that  type  actually 
goes  to  a good  many  people  who  are  not 
already  existing  shareholders. 

Mr.  Young : You  might  be  interested 
in  some  of  the  common  stock  issues 
offered  to  shareholders  which  we  have 
underwritten.  We  have  distributed  to  the 
public  approximately  as  much  as  40  per 
cent,  of  the  total  issue,  and  we  do  that  by 
buying  the  rights  from  the  shareholders 
in  the  market,  exercising  the  rights,  and 
selling  the  shares  through  dealers  and 
underwriters  to  investors  located  all  over 
the  United  States  and  abroad.  As 
Mr.  Schwarz  said,  we  do  have  exactly  the 
same  type  of  prospectus  for  rights  issues 
but  some  of  us  are  hopeful  we  might  be 
able  to  simplify  those  prospectuses  in 
the  future. 

4937.  Professor  Gower:  If  the  new 
shares  being  issued  are  uniform  with 


those  already  quoted  on  the  Stock 
Exchange  there  may  surely  be  a case  for 
saying  there  is  no  particular  point  in 
having  a new  full  prospectus,  because  the 
public  could  equally  buy  the  existing 

shares  on  the  market? Mr.  Schwarz: 

That  is  a very  good  point  you  have  raised, 
and  that  of  course  applies  not  only  to  a 
listed  issue  where  there  are  pre-emptive 
rights  but  to  any  listed  issue  where  there 
are  no  pre-emptive  rights;  and  there  has 
been  a good  deal  of  agitation  to  the  effect 
that,  in  the  case  of  an  issue  of  additional 
shares  of  stock  already  listed  and  registered 
where  regular  reports  are  already  being 
made,  it  seems  quite  unnecessary  and 
extreme  to  require  in  addition  all  the 
information  required  by  a registration 
statement  and  prospectus  in  the  case  of  a 
new  issue.  I think  it  is  very  interesting 
that  in  his  report  to  the  President  Mr. 
Landis  indicated  that  through  the  develop- 
ment of  a simpler  form  something  should 
be  done  in  that  connection.  I think  it  is 
now  an  undue  exercise  in  printing  and 
legal  fees  and  paper  work. 

4938.  On  the  other  hand  you  would 
say  wherever  shares  are  being  issued  to 
shareholders,  whether  renounceable  or 
not,  there  should  be  some  statutory 
information  given  to  the  shareholders, 
especially  if  the  shares  are  not  uniform 

with  those  already  quoted? Mr. 

Brownell:  Yes. 

4939.  It  is  one  of  the  anomalies  of  our 
system  that  if  you  make  a rights  issue, 
although  your  circular  is  a prospectus, 
the  Schedule  of  the  Act  laying  down  the 
statutory  information  to  be  supplied  does 

not  apply. Mr.  Schwarz:  I think  there 

is  a great  deal  of  work  we  hope  may  be 
done  on  this  in  the  U.S.  and  I am  sure 
there  is  room  for  improvement. 

4940.  Yes,  it  really  means  a simplified 

form. Simplification,  yes. 

Mr.  Petito:  The  New  York  Stock 
Exchange  in  1952  made  a proposal  that 
additional  issues  of  listed  securities  be 
relieved  from  the  requirements  of  the 
Securities  Act  of  1933  on  the  ground  that 
there  already  is  a great  wealth  of  informa- 
tion filed. 

4941.  If  there  are  uniform  shares 
already  quoted  on  the  Stock  Exchange 
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our  schedule  does  not  apply,  nor  to  the 
issue  to  the  existing  shareholders.  Could 
I turn  to  mergers  ? We  are  very  intrigued 
by  the  system  you  have  in  some  States, 
including  New  York,  whereby  you  can 
merge  two  corporations  without  one 
swallowing  up  the  other  or  forming  a 
new  corporation  for  this  purpose.  Under 
English  law  one  company  would  have  to 
acquire  the  other  or  form  a new  company 
to  acquire  both.  You  have  a system 
where  there  is  a kind  of  marriage,  as  I 

understand. Mr.  Brownell : Merger 

laws  are  very  broad  and  allow  various 
changes  and  combinations.  Under  our 
New  York  law  if  A and  B wish  to  marry, 
B can  be  merged  into  A or  A can  be 
merged  into  B,  or  they  can  be  so  consoli- 
dated as  to  form  a new  company.  The 
same  results  are  possible  when  corpora- 
tions A and  B were  originally  formed 
under  the  laws  of  two  separate  states, 
provided  the  laws  of  those  States  contain 
appropriate  reciprocal  provisions.  Some- 
times we  have  a situation  whereby 
corporations  of  different  States  merge  in 
such  a way  that  the  result  is  a corporation 
which  is  governed  by  the  laws  of  more 
than  one  State.  When  that  happens  we 
refer  to  the  resulting  corporation  as  a 
multiple  corporation.  It  occurs  less 
frequently  than  it  used  to.  Some  of  our 
railroads  are  multiple  corporations.  The 
modem  corporation  laws  are  drawn 
generally  so  that  after  a merger  or  con- 
solidation you  end  up  with  a corporation 
governed  by  the  laws  of  a single  State. 

4942.  And  that  would  be  one  of  the 

two  existing  corporations  or  a new 
corporation? That  is  correct. 

4943.  That  is  the  same  as  our  system 

then? Our  merger  and  consolidation 

laws  I think  are  perhaps  more  flexible 
than  yours.  That  may  be  why  we  fail  to 
understand  your  take-over  bid  problem. 
I have  felt  one  of  the  reasons  we  do  not 
have  some  of  those  problems  is  that  we 
more  readily  utilise  the  merger  or  con- 
solidation machinery  instead  of  having 
one  corporation  attempt  to  acquire  by 
purchase  or  exchange  the  stock  of  another. 

4944.  Mr.  Bingen : Is  not  that  really 
similar  to  arrangements  made  under 
section  206?  Does  it  not  look  as  though 
the  law  in  the  United  States  is  similar  to 
ours? 


4945.  Chairman:  And  also,  I think, 
section  208  which  of  course  enables 
liabilities  to  be  taken  over  as  well  as 
assets? 

4946.  Professor  Gower:  When  you  have 
this  sort  of  merger  in  this  country  one  of 
the  problems  is  that  pre-acquisition 
profits  probably  become  capitalised.  In 
other  words  we  have  the  problem  if  there 
are  free  reserves  in  the  two  corporations 
being  merged  these  may  be  frozen  as  a 
result  of  the  merger.  Would  that  be  so  in 
the  United  States  or  would  it  depend  on 

the  type  of  merger? Mr.  Schwarz:  I 

think  there  are  some  new  developments 
on  that  that  will  be  very  interesting.  We 
have  a scheme  that  is  now  called  pooling 
of  interests,  where  they  carry  along  the 
surpluses  of  the  two  corporations. 

4947.  I get  the  impression  that  in  the 
United  States,  whatever  type  of  merger 
is  adopted  dissenting  shareholders  are 
normally  given  appraisal  rights — rights 
to  be  bought  out.  Would  you  regard  that 
as  an  essential  safeguard?  We  do  not 

always  have  it  by  any  means. We  have 

almost  universally  and  we  do  regard  it  as 
a very  important  safeguard. 

4948.  What  is  the  procedure  for 
appraising  the  value  of  the  dissenters’ 

shares? It  is  quite  complicated  and 

that  is  one  of  its  weaknesses.  But  a 
person  must  at  the  beginning  dissent — 
I am  speaking  now  generally,  particularly 
of  New  York  and  Delaware  law — from 
the  proposed  merger  or  consolidation. 
He  must  do  it  by  the  time  of  the  stock- 
holders’ meeting.  He  must  then  in  effect 
make  an  application  to  a Court  to  have 
his  stock  appraised,  or  the  corporation 
could  make  such  application.  Ordinarily 
the  Court  will  then  appoint  an  appraiser 
or  appraisers  to  take  testimony  and  value 
the  stock.  The  provisions  of  the  New 
York  law  on  this  whole  subject  are  very 
complicated.  The  provisions  of  the 
Delaware  law  are  somewhat  less  • com- 
plicated. I think  the  Court’s  tendency 
has  been  in  these  appraisal  cases,  if  a 
company’s  stock  is  listed,  to  base  the  value 
on  the  market  value  immediately  before 
the  sale  or  merger.  That  is  not  universal 
but  I think  we  have  pretty  well  established 
it  in  New  York. 

4949.  If,  of  course,  the  price  has  risen 
after  the  announcement  of  the  merger 
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then  he  would  have  done  better  and 
avoided  complication  by  simply  selling 
on  the  Stock  Exchange?- — Not  neces- 
sarily because  here  again  two  things 
can  happen.  You  can  have  of  course, 
particularly  in  an  unlisted  stock,  a very 
different  situation  because  you  do  not 
have  any  known  market.  Moreover, 
the  New  York  rule  I have  told  you  about 
that  follows  the  market  is  not  necessarily 
followed  in  other  States,  and  I am  not 
sure  it  would  always  be  followed  in  New 
York.  Looking  at  it  from  another  side, 
there  has  been  something  of  a tendency  of 
stockholders  to  try  to  use  this  right  of 
appraisal  as  a means  of  getting  more  than 
they  are  really  entitled  to.  Most  statutes 
used  to  provide  that  all  the  expenses  of 
the  appraisal  proceeding  were  imposed 
on  the  corporation  so  that  this  was  in  a 
sense  a free  ride.  In  many  instances  the 
corporation  would  say  “ rather  than 
engage  in  all  this  expense  we  will  pay 
you  20  or  30  per  cent,  above  the  market  ”, 
and  that  was  a very  nice  deal.  That  has 
been  stopped  to  a considerable  extent 
by  some  of  the  revisions  of  the  appraisal 
laws  in  recent  years  which  provide  that 
if  the  corporation  makes  the  stockholder 
an  offer  in  cash  for  his  shares  and  he  has 
refused  it,  then,  if  the  Court  finally  finds 
he  was  not  reasonable  in  not  accepting 
the  offer,  the  expenses  or  a portion  of  the 
expenses  may  be  assessed  on  the  stock- 
holder. That  has  tended  to  reduce  this 
racket. 

4950.  But  it  does  mean,  does  it,  that  in 
a merger  of  any  kind  a shareholder  can 
really  be  sure  of  getting  cash  if  he  wants  it  ? 
That  is  right. 

Mr.  Brownell'.  But  his  appraisal  rights 
do  not  preclude  him  from  attacking  the 
merger  on  the  ground  of  unfairness,  and 
seeking  to  hold  it  up.  It  is  not  a sub- 
stitute right,  it  is  an  additional  right. 

4951.  Mr.  Richardson-.  It  was  men- 
tioned we  had  a section  206  dealing  with 
schemes  for  merger  and  so  on.  Those 
wishing  to  carry  through  the  merger  go 
to  the  Court  for  approval.  Are  these 
mergers  we  are  discussing  ones  that  have 

to  be  sanctioned  by  some  Court? Mr. 

Schwarz:  No. 

4952.  They  go  right  through  without 

Court  sanction  at  any  stage? In  effect 

they  require  the  approval  of  both  the 


directors  and  stockholders  of  both 
corporations  but  they  do  not  require  the 
Court’s  sanction. 

4953.  Sir  George  Erskine:  What  about 
the  creditors?  If  company  B is  merged 
into  company  A presumably  company  B 
as  a corporate  entity  disappears.  What 

about  the  creditors  of  company  B? 

Mr.  Brownell:  All  of  the  debts  become 
debts  of  the  resulting  company,  without 
anything  else  except  filing  the  merger 
agreement.  The  merger  or  consolidation 
machinery,  Sir  George,  is  very  simple  if 
you  wish  to  combine  two  companies. 

It  eliminates  the  need  for  deeds  and  bills 
of  sale.  Titles  pass  by  virtue  of  the  act  of 
merger  and  debts  automatically  go  over. 

4954.  If  it  merely  requires  consent 
from  the  shareholders,  is  it  not  rather 

hard  on  the  creditors? Usually  not. 

Of  course  it  might  be  that  A company 
might  be  very  strong  and  B company  very 
weak  and  when  you  put  the  two  together, 
the  creditors  of  A company  might  be 
worse  off,  but  as  a practical  matter  it 
seldom  happens  that  way  and  I can  think 
offhand  of  no  case  where  creditors  have 
been  seriously  affected. 

Mr.  Schwarz:  But  of  course  in  many 
indentures  you  will  find  restrictions  on  the 
right  to  merge  or  consolidate  unless 
certain  conditions  are  met,  so  that  is  the 
way  bond  and  debenture  holders  are 
protected. 

Mr.  Young:  Or  in  issues  which  have 
been  placed  privately  with  a few  investors 
you  have  to  get  the  approval  of  the 
owner  of  the  securities. 

Mr.  Morgan:  That  in  effect  is  in  the 
indenture. 

4955.  Professor  Gower:  It  means, 

having  these  relatively  flexible  arrange- 
ments, the  normal  type  of  merger  in  the 
United  States  would  be  by  a merger  of 
undertakings  and  not  by  a bid  to  acquire 

the  controlling  shares,  such  as  we  get. 

Mr.  Brownell:  We  have  it  both  ways  but 
we  use  the  merger  or  consolidation  much 
more  than  you  do. 

4956.  Mr.  Watson:  Supposing  com- 
pany A and  B want  to  merge,  is  the 
process  that  company  A offers  two  shares 
for  every  share  of  company  B?  Would 
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that  be  a fair  illustration? Yes.  If  A 

and  B wish  to  merge  there  are  normally 
initial  conversations  between  the  officers 
and  in  due  course  the  matter  would  be 
considered  by  the  directors.  There 
might  be  much  discussion  as  to  the  proper 
exchange  ratio.  They  might  finally  agree 
on  the  two  for  one  offer  and  the  matter 
would  then  be  submitted,  with  directorate 
approval,  to  shareholders  of  both  com- 
panies. If  the  company  is  a listed  com- 
pany a proxy  statement  would  have  to 
be  sent  to  the  stockholders.  I have  with 
me  a proxy  statement  applicable  to  a 
merger  of  three  separate  companies  I 
handled  a while  ago.  You  will  see  how 
long  a document  it  can  be.  It  is  not  as 
long  maybe  as  a registration  statement 
in  connection  with  a new  issue  of 
securities,  but  it  gives  stockholders  a 
great  deal  of  the  information  that  would 
be  contained  in  such  a registration  state- 
ment. Here  are  audited  financial  state- 
ments, balance  sheets  and  profit  and  loss 
statements  of  both  companies,  earning 
figures  for  a period  of  years,  particulars 
of  the  business  of  both  companies.  Then 
the  shareholders  meet  and  if  the  required 
percentage,  usually  two-thirds  .... 

4957.  Professor  Gower:  That  is  two- 
thirds  of  them  all,  not  two-thirds  of  those 

present? Of  all,  not  of  those  present. 

I think  under  the  laws  of  all  the  States 
it  would  be  of  all  the  stock  and  not  merely 
of  those  present  or  voting,  in  the  case  of 
a merger.  Then  if  the  required  per- 
centages approve,  the  merger  agreement 
is  signed  and  executed  and  promptly 
filed  in  the  appropriate  State  offices; 
and  immediately  upon  filing,  as  though 
by  waving  a magic  wand,  the  two  become 
one  and  further  than  that  the  stock 
certificates  represent  the  new  shares  from 
that  moment  on,  rather  than  the  old; 
of  course,  machinery  is  immediately  put 
in  motion  for  turning  the  old  in  and 
receiving  the  new  certificates  containing 
a proper  description,  but  it  is  all  done  as 
quickly  as  that. 

4958.  Mr.  Watson:  But  in  these 

circumstances  it  is  still  possible  for  a 
shareholder  who  does  not  like  the  deal 
he  is  offered  to  seek  to  be  bought  out  on 

some  agreed  valuation  basis? The 

man  who  does  not  like  it  can  do  two 
things.  He  can,  as  has  been  suggested, 


object  at  the  meeting  and  vote  against 
the  merger  and  then  seek  to  have  his 
stock  appraised  and  take  the  appraised 
cash  value;  or  go  to  a Court  and  say 
“ Your  Honour,  this  is  grossly  unfair,  I 
object  on  this  ground  and  that  ground.”. 
And  the  Court  might  enjoin  the  carrying 
out  of  the  merger.  The  existence  of  the 
appraisal  right  does  not  defeat  the  right 
to  go  to  the  Court,  although  the  Court 
is  much  more  cautious  in  granting  an 
injunction  where  the  appraisal  right 
exists.  I think  they  figure  the  man 
gets  pretty  fair  treatment  under  the 
appraisal  statute  and  unless  it  is  pretty 
clearly  an  improper  transaction  it  would 
be  difficult  to  get  an  injunction  where 
appraisal  rights  exist. 

4959.  If  an  offer  made  by  company  A 

to  company  B is  accepted  by  90  per  cent, 
or  more  of  the  company  B shareholders, 
then,  in  a similar  situation  in  this  country, 
those  who  have  not  accepted  it  are 
compelled  to  take  the  offer  that  has  been 
made  to  them.  Do  you  think  that 
would  be  a good  thing  in  America  if  it 
were  adopted  there? We  have  some- 

thing analagous  to  that  in  New  York 
where  one  company  has  95  per  cent,  of 
the  stock  of  another  company.  In  such  a 
case  the  owning  company  can  by  a simple 
resolution  of  its  directors  and  by  notice  to 
the  minority  stockholders  of  the  owned 
company  accomplish  a merger  of  the 
latter  into  the  former.  However,  if  one 
of  such  minority  stockholders  objects  he 
can  obtain  the  appraised  value  of  his 
stock  in  cash. 

Mr.  Schwarz:  I see  no  objection  in 
theory  to  your  practice,  if  the  man  who  is 
forced  in  is  given  the  right  of  appraisal. 

4960.  Professor  Gower:  He  is  not  in 

this  country. It  seems  to  me  he 

should  be. 

4961.  Sir  George  Erskine:  He  has  the 

right  to  go  to  Court. But  in  our  view 

I am  quite  sure  the  proposal  would  not 
be  acceptable  to  our  legislatures  unless 
the  man  who  was  forced  in  were  given 
the  right  of  appraisal. 

Mr.  Brownell:  The  right  of  appraisal  is 
so  well  established  in  our  merger  statutes 
that  it  would  doubtless  be  carried  over 
into  any  Bill  that  permitted  what  you 
have  just  outlined. 
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4962.  Mr.  Bingen : The  scheme  of 

reorganisation  which  involves  two  boards 
who  have  met  and  agreed  the  terms  first 
and  then  put  them  to  the  stockholders 
and  obtained  the  necessary  majority — I 
can  see  that  works  when  the  two  boards 
of  directors  are  not  at  arms’  length,  when 
it  is  all  dealt  with  on  an  honest  friendly 
basis.  But  how  do  you  deal  with  the 
sort  of  cases  we  have  at  the  moment 

where  there  are  conflicting  bids? 

If  the  two  boards  of  directors  differ  on 
the  question  of  whether  or  not  there 
should  be  a merger,  you  get  nowhere 
under  our  merger  procedure.  If  corpor- 
ation A and  corporation  B are  to  be 
merged  and  one  board  of  directors 
objects  to  it,  it  would  ordinarily  be  a 
practical  impossibility.  However,  there 
are  some  States  where  it  would  be  possible 
for  the  stockholders  themselves  to  agree 
to  a merger  without  the  directors’ 
approval. 

4963.  In  the  case  where  they  are  at 
arms’  length  you  must  have  the  same  sort 
of  conventional  take-over  offer  we  have 

in  this  country? Mr.  Schwarz : We 

have  of  course  situations  where  people 
do  not  proceed  by  way  of  merger  or 
consolidation  or  sale  of  assets  but  do  go 
out  and  seek  to  acquire  the  stock  by  an 
offer  or  by  purchasing  stock  of  another 
corporation.  You  have  an  example  of 
that  at  this  moment,  an  attempt  to  acquire 
the  stock  of  the  Baltimore  and  Ohio 
Railroad  by  on  the  one  hand  the 
Chesapeake  and  Ohio  and  on  the  other 
hand  New  York  Central,  where  there  has 
been  an  attempt  to  seek  the  required 
stock  by  exchange.  I think  the  difference 
we  have  is  that  all  of  this  merely  leads  to 
getting  enough  stock  so  that  you  can 
secure  the  approval  of  the  necessary 
majority  to  a merger.  We  have  nothing 
of  your  kind.  We  have  to  take  that  step 
by  merger  or  consolidation. 

Mr.  Brownell:  As  a second  step. 

Mr.  Schwarz:  And  doing  it  as  a second 
step,  then  you  have  a majority  and  vote 
your  shares  as  a majority  stockholder  in 
favour  of  the  merger;  but  because  of  that 
majority  holding  the  Court  is  going  to 
look  at  that  merger  more  carefully. 

4964.  Sir  George  Erskine:  Proceeding 
by  making  an  offer  for  the  shares  of  the 


other  company,  can  you  equally  offer 

your  own  shares  as  well  as  cash? Yes, 

Sir. 

4965.  Mr.  Brown:  Can  you  make  a 
conditional  offer,  in  other  words  an 
offer  to  acquire  shares  for  cash,  providing 

90  per  cent,  accept? Yes,  that  is 

quite  often  done.  One  further  thing: 
we  think  of  the  normal  procedure  in  our 
country  as  being  a procedure  of  what  we 
call  merger  and  consolidation,  or  sale  of 
assets.  There  are,  however,  certain 
instances  where  a merger  is  not  permitted. 
Under  our  law,  for  example  a fire  insur- 
ance or  casualty  insurance  company 
cannot  merge  with  a life  insurance 
company  although  it  may  own  the  stock 
of  a life  insurance  company.  Therefore 
if,  as  happened  a few  years  ago,  a fire  and 
casualty  insurance  company  wished  to 
acquire  stock  of  a life  insurance  company, 
they  had  to  do  it  by  offering  their  own 
stock  and  acquiring  in  that  case,  1 think, 
97  or  98  per  cent,  of  the  stock. 

4966.  Mr.  Lumsden:  In  a merger  by 
sale  of  assets  which  you  mentioned,  I 
take  it  the  approval  of  the  stockholders 
is  required  for  the  sale  of  the  assets,  and 
the  directors  cannot  sell  the  assets  on  their 

own? Mr.  Brownell:  The  law  varies 

in  different  States.  In  New  York  State 
you  have  to  get  the  consent  of  the  share- 
holders. In  Delaware,  strangely  enough, 
you  do  not.  Normally  you  have  to  get 
the  approval  of  two-thirds  or  a simple 
majority  of  the  shareholders  before 
selling  your  assets. 

4967.  Mr.  Brown:  That  is  where  the 

whole  of  the  assets  is  involved? In 

most  States  it  is  the  whole,  but  in  New 
York  we  have  a doctrine,  not  common, 
that  you  cannot  sell  any  substantial  part 
of  the  company’s  assets  without  share- 
holder approval. 

Mr.  Young:  The  provision  relates  to 
the  whole  or  a substantial  part  of  the 
assets. 

Mr.  Morgan:  Generally,  any  thought- 
ful board  of  directors,  if  they  were  con- 
sidering a step  which  involved  a big  sale 
of  the  company's  assets,  would  put  it 
up  to  their  shareholders. 

Mr.  Brownell:  They  would  in  New 
York. 
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4968.  Mr.  Richardson : Where  a bid  is 

made  for  the  shares  of  another  company 
and  it  is  conditional  on  90  per  cent.,  say, 
acceptance  being  received,  are  the  accept- 
ances as  and  when  they  come  in  binding 
on  the  acceptors?  Are  they  entitled  to 

revoke  them? They  can  be  made 

binding  in  consideration  of  what  others 
are  doing.  However  deposits  would 
almost  invariably  be  required.  If  a man 
wished  to  accept  he  would  have  to  deposit 
the  shares  with  the  bank. 

4969.  That  is  to  prevent  him  revoking 

his  acceptance? Yes. 

4970.  If  another  more  attractive  bid 

came  along  the  next  day  he  is  still  bound 
by  his  original  acceptance? Yes. 

Mr.  Morgan.’.  Then  you  get  two 

different  stocks;  you  get  the  same  stock 
certificate  but  one  of  them  will  have  a 
stamp  on  it  saying  the  holder  has  assented 
to  this  plan,  and  the  other  one  just  an 
ordinary  stock  certificate. 

Mr.  Young:  Generally,  a stamped 

certificate  will  not  sell  as  well  as  the 
unstamped.  There  are  occasions  when  an 
offer  will  be  made  by  one  company  and 
somebody  else  will  come  in  and  make  a 
better  offer  but  it  does  not  happen 
frequently. 

4971.  Mr.  Richardson:  It  is  becoming 
increasingly  frequent  here. 

4972.  Sir  George  Erskine:  Mr. 

Brownell,  when  the  company  makes  an 
offer  for  the  whole  of  the  issued  capital 
of  another  company,  has  that  offer  to  be 
approved  by  the  shareholders  of  the 

offeror  company? Mr.  Brownell:  No, 

unless  perhaps  the  offeror  company 
wished  to  make  its  offer  in  shares  and 
there  are  not  sufficient  authorised  but 
unissued  shares  to  make  it  good.  The 
directors  would  otherwise  have  the  right 
to  make  the  offer  without  prior  approval 
by  their  shareholders. 

4973.  Mr.Lumsden:  On  the  question  of 
an  offer  made  conditional  upon  accept- 
ance by  90  per  cent,  or  such  lesser 
percentage  as  the  offeror  may  decide — 
the  people  who  did  accept  would  be 
bound  even  if  the  offeror  only  got  20  per 

cent? 1 should  say  there  might  be  a 

question  as  to  whether  that  kind  of 


arrangement  could  be  made  binding  in 
the  absence  of  something  like  a deposit. 
You  raise  a question  of  contract  law 
there.  I would  not  venture  to  answer 
without  further  consideration. 

4974.  I was  really  thinking  whether  it 
would  be  permitted  in  the  sense  that  it 
opens  the  way  for  the  first  offeror,  who 
merely  gets  20  per  cent,  and  makes  that 
binding,  to  re-sell  at  a higher  price  to  a 
subsequent  offeror.  If  he  has  less  than 
50  per  cent.,  that  is  quite  likely  to  happen. 
I wondered  if  you  had  any  restriction  on 

that. Mr.  Petito:  There  are  no  rules 

on  that  subject. 

Mr.  Young:  Frequently  you  can  accept 
whatever  has  been  deposited.  You  do 
not  have  to  have  the  full  stated  amount 
accepting  the  offer. 

4975.  Professor  Gower:  Making  an 

offer  conditional  on  90  per  cent,  accept- 
ance would  be  much  less  common  in  the 
United  States  than  here,  would  it  not? 

Mr.  Brownell:  Making  an  offer 

conditional  on  80  per  cent,  would  not  be 
at  all  uncommon  because  under  certain 
circumstances  that  would  constitute  a 
reorganisation  under  the  tax  law  and 
certain  capital  gains  taxes  would  be 
avoided.  That  is  too  big  a subject  to  go 
into,  but  since  we  have  capital  gains  taxes 
that  is  a very  important  consideration  in 
any  of  these  arrangements  for  acquisition 
by  issuing  stock  for  stock;  it  does  not 
affect  ordinary  mergers  and  consolida- 
tions which  are  more  automatically 
within  the  reorganisation  provision  of 
the  tax  law. 

Mr.  Petito:  I believe  an  offer  might 
work  in  this  way.  It  might  be  conditional 
on  the  corporation  getting  80  per  cent., 
which  might  make  it  a tax  free  re- 
organisation. But  the  company  might 
reserve  the  right  to  take  less  than  80  per 
cent,  if  it  so  chose,  but  then  the  depositing 
stockholder  would  have  the  right  to 
withdraw  his  stock  because  under  those 
circumstances  it  would  be  a taxable 
transaction  to  him. 

4976.  Professor  Gower:  Next  I would 
like  to  turn  to  the  extent  to  which 
corporations  should  be  allowed  to  make 
political  and  charitable  contributions. 
I think  in  the  United  States  a number  of 
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State  statutes  do  expressly  permit  charit- 
able contributions  within  particular  limits 
as  long  as  they  do  not  exceed  a certain 
proportion  of  the  annual  profits,  or 

something  of  that  sort? Mr.  Brownell : 

That  is  not  quite  the  situation.  Very 
briefly,  under  our  common  law  rule  a 
business  corporation  would  be  regarded 
as  acting  ultra  vires  unless  the  contribu- 
tions could  be  brought  within  the  express 
or  implied  aims  of  the  corporation  by 
showing  that  they  really  benefited  the 
corporation.  The  common  law  rule  has 
been  superseded  by  statutory  enactments 
in  most  of  our  jurisdictions,  and  also 
the  Courts  in  recent  years  have  become 
much  more  liberal  in  construing  what  is  a 
proper  or  improper  gift  by  a corporation. 
Years  ago  a New  York  corporation 
could  properly  have  given  a donation 
to  a local  Y.M.C.A.,  in  a mill  town 
where  most  of  the  children  of  its 
employees  spent  their  leisure  hours,  but 
it  probably  could  not  have  given  to  the 
national  Y.M.C.A.  for  the  benefit  of  the 
youth  of  the  United  States.  Today  the 
Courts  would  not  have  any  hesitancy  in 
approving  under  our  present  statute  a 
reasonable  grant  by  a New  York  corp- 
oration to  a national  Y.  M . C.  A.  A recent 
decision  of  the  Court  of  Appeals  of  New 
Jersey  strikes  a note  that  we  are  hearing 
with  increasing  frequency.  In  discussing 
the  validity  of  a corporate  gift  to 
Princeton  University  that  Court  said: 
“ There  is  now  a widespread  belief 
throughout  the  nation  that  free  and 
vigorous  non-governmental  institutions 
of  learning  are  vital  to  our  democracy  and 
the  system  of  free  enterprise,  and  that 
withdrawal  of  corporate  authority  to 
make  such  contributions  within  reason- 
able limits  would  seriously  threaten  their 
continuance.  Corporations  have  come 
to  recognise  this  and  with  their  enlighten- 
ment have  sought  in  varying  measures, 
as  has  the  plaintiff  by  its  contribution, 
to  ensure  and  strengthen  the  society 
which  gives  them  existence  and  the 
means  of  aiding  themselves  and  their 
fellow  citizens.  Clearly  then,  the  appel- 
lants, as  individual  stockholders  whose 
private  interests  rest  entirely  upon  the 
well-being  of  the  plaintiff  corporation, 
ought  not  to  be  permitted  to  close  their 
eyes  to  present-day  realities  and  thwart 
the  long-visioned  corporate  action  in 


recognising  and  voluntarily  discharging 
its  high  obligations  as  a constituent  of 
our  modern  social  structure.”.  (A.P. 
Smith  Mfg.  Co.  v.  Barlow , 13,  NJ.  145 
(1953)).  All  the  States  have  not  gone 
as  far  as  that,  but  certainly  there  is  a 
trend  in  that  direction,  and  the  volume 
of  corporate  giving  to  educational  institu- 
tions, hospitals  and  other  organisations 
where  you  cannot  trace  a direct  benefit 
to  the  particular  corporation  has  been 
increasing. 

4977.  Professor  Gower:  That  note  you 
read  is  very  different  from  the  last  English 
reported  case  with  which  Mr.  Bingen 
will  be  familiar  where  in  effect  the  Court 
said  that  it  was  all  right  for  I.C.I.  to  give 
money  for  scholarships  for  scientists 
because  they  needed  scientists — that  was 
the  sort  of  grudging  line  taken  here. 

4978.  Mr.  Bingen:  That  was  in  1924. 

4979.  Professor  Gower:  There  has  been 

no  reported  case  since. Our  late 

partner  Mr.  John  W.  Davis  always 
insisted  a corporation  should  limit  itself 
to  something  that  could  be  said  to  bring 
it  direct  benefit.  If  it  wanted  to  help 
Princeton  University  it  should  give 
liberal  dividends  to  shareholders  and  let 
them  make  the  contribution.  But  there 
is  a definite  trend  towards  greater 
liberality  among  our  State  laws  today. 

4980.  And  there  are  statutory  provi- 
sions in  a good  many  States  in  addition 

to  this? Yes.  The  limitation  in  the 

statutes  is  usually  expressed  by  the  use  of 
the  word  “ reasonable  ”.  The  percentage 
limitations  which  I think  you  referred  to 
in  your  question  are  really  in  the  tax  laws. 
Our  Federal  income  tax  law  allows 
corporations  to  deduct  from  their  other- 
wise taxable  income  five  per  cent,  on 
account  of  charitable,  educational, 
religious  and  similar  purposes. 

4981.  Would  you  say  this  express 
statutory  permission  has  proved  useful? 

1 am  on  the  side  of  those  who  believe 

in  it.  I think  that  it  is  in  the  interests 
of  our  nation  as  a whole  to  allow  cor- 
porations to  help  carry  their  share  of  the 
important  load,  particularly  in  these  days 
when  there  are  frequently  such  limitations 
on  individuals’  earnings  and  capacity  to 
give.  I believe  that  the  New  Jersey 
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Court  was  right  in  recognising  that  cor- 
porations have  obligations  as  parts  of  our 
modem  social  structure.  There  are  those 
who  disagree. 

4982.  Smith  v.  Barlow , the  case  you 
mentioned — you  might  have  felt  happier 
if  the  corporation  was  incorporated  under 
a State  where  there  was  a statute  to  do  this, 
than  in  a State  which  did  not  expressly 
permit  it?  In  other  words  you  would 
have  thought  there  was  something  to  be 

said  for  dealing  with  this  by  statute? 

The  statute  can  help. 

4983.  Are  there  any  provisions  about 
disclosing  the  total  amount  of  charitable 

donations? In  one  or  two  States  there 

are,  and  we  think  it  is  good  practice  for 
a corporation  to  disclose  them  in  annual 
reports,  but  in  most  cases  it  is  not 
required. 

4984.  The  S.E.C.  regulations  do  not? 
They  do  not  bear  on  it. 

4985.  Mr.  Brown:  You  are  referring  to 

total,  not  individual  contributions? 

It  might  be  either.  I have  seen  corpora- 
tions disclose  the  total  amount  and  I 
have  seen  the  breakdown. 

Mr.  Petito:  Some  take  some  pride  in 
disclosing  their  individual  grants  for 
various  purposes. 

4986.  What  about  political  contribu- 
tions? Is  there  any  American  law  on 

this? Generally  speaking  they  are 

illegal  by  statute.  It  is  a penal  offence  in 
New  York  to  make  a political  contribu- 
tion. There  is  a Federal  statute  making 
political  contributions  by  corporations 
in  connection  with  Federal  elections 
illegal,  I have  not  checked  the  laws  of  all 
the  States  but  I believe  there  are  similar 
prohibitions  in  practically  all  of  them. 

4987.  Chairman:  Would  a corporation 
be  allowed  to  campaign  against  a particular 
law  which  they  contended  would  make 
their  industry  impossible  to  carry  out? 

Yes,  but  they  would  probably  have 

to  register  under  the  various  lobbying 
statutes,  certainly  in  connection  with  the 
Federal  law. 

Mr.  Schwarz:  They  could  certainly 
spend  their  money  to  oppose  legislation 
they  would  regard  as  objectionable.  I 


thought  the  question  was  directed  to 
whether  you  could  make  contributions  to 
the  Democratic  or  Republican  Parties. 

4988.  Professor  Gower:  Not  entirely. 
Have  you  found  a statutory  formula 
which  would  enable  corporations  to 
oppose  legislation  of  this  sort  and  yet 
prevent  them  from  giving  money  to  the 
Republican  or  Democratic  Party?  How 
do  you  define  political  contributions? 
Could  you  send  us  a copy  of  one  of  these 
prohibiting  statutes?— — Yes. 

Mr.  Brownell:  We  will  be  glad  to  do 
that  but  I do  not  think  you  will  find  that 
they  contain  many  words  of  definition  as 
to  what  political  purposes  are.  I think 
they  leave  that  to  the  case  law. 

4989.  If  you  could  send  that  I think 
it  might  be  rather  interesting  to  look  at  it. 
Another  thing  analogous  to  this  is  the 
question  of  giving  money  away  to  your 
employees.  English  law — this  is  sub 
judice  at  the  moment — apparently  says 
as  long  as  the  company  is  a going  concern, 
reasonable  donations  to  your  employees 
and  ex-employees  are  all  right,  but  that  if 
the  company  is  about  to  wind  up  or  is  not 
functioning  then  there  must  be  no  cake 
and  ale  and  you  must  not  give  money  to 
your  employees.  What  is  the  American 

position? Are  you  talking  about 

Christmas  bonuses? 

4990.  Rather  more  than  that.  A 
company  with  a lot  of  employees  has 
sold  its  main  asset  and  now  wishes  to  do 
the  right  thing  by  the  employees  who  are 

thrown  out  of  work,  say. 1 think  our 

law  would  be  pretty  strict  on  that,  in  fact 
much  stricter  than  I understand  yours  is. 
Of  course  if  it  were  a matter  of  Christmas 
bonus  or  a person  who  had  served 
25  years  and  so  forth,  there  would  be  no 
difficulty  at  all. 

Mr.  Morgan:  There  may  be  a regular 
established  policy  as  to  what  should  be 
done  in  case  a man  loses  his  job,  but  in 
the  absence  of  some  pre-existing  arrange- 
ment I think  our  law  is  pretty  sticky.  Y ou 
cannot  give  it  away.  We  require  some 
consideration.  You  cannot,  for  example, 
just  give  somebody  a stock  option. 

Mr.  Brownell:  We  do  not  have  any 
thing  corresponding  to  the  practice  or 
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custom  you  have  in  the  event  of  a merger, 
of  making  a payment  to  the  directors  of 
the  company  that  is  being  acquired  and 
who  find  themselves  suddenly  out  of 
office.  The  right  of  the  director  to 
continue  in  office  is  not  regarded  as  a 
vested  privilege  for  which  he  should  be 
compensated  if  he  is  deprived  of  it.  We 
usually  do  not  have  in  mergers  and 
consolidations  any  provision  for  giving 
compensation  to  employees  who  lose  their 
positions  as  a result  of  a merger,  although 
it  is  not  uncommon  for  officers  of  a 
company  being  merged  into  a larger  one,  to 
insist  as  a condition  of  agreement  that 
positions  be  offered  to  all  their  employees, 
and  particularly  to  all  their  older 
employees. 

Mr.  Morgan : And  that  they  themselves 
might  sign  new  contracts  of  employment 
with  the  new  company. 


4991.  Sir  George  Erskine:  Assuming 
these  sorts  of  demands  were  approved 
by  the  shareholders,  is  there  anything 

to  prevent  them  then  being  met? Mr. 

Brownell:  Certainly  if  arrangements  for 
termination  pay  were  included  in  the 
merger  agreement  and  approved  by  the 
shareholders  and  were  reasonable  in 
amount,  I think  they  would  stand. 
Payments  to  directors  raise  a slightly 
different  question.  I know  of  no  case. 
I think  it  quite  improbable  it  would  ever 
happen.  If  they  were  moderate  in 
amount  I believe  the  Court  would  sustain 
them.  There  would  have  to  be  full 
disclosure  of  course  and  approval  by  the 
shareholders. 

4992.  If  there  were  a contract  of  service, 

that  would  be  a different  matter? The 

new  company  would  have  to  take  it 
over. 


{The  witnesses  withdrew ) 
Adjourned  until  2.30  p.m. 


Mr.  H.  S.  Morgan,  Mr.  J.  M.  Young,  Mr.  F.  A.  Pettto,  Mr.  G.  A.  Brownell  and 
Mr.  F.  A.  O.  Schwarz  further  examined 
Mr.  C.  D.  McDaniel  called  and  examined 


4993.  Chairman:  I should  put  it  on 
record  that  we  have  now  got  with  us 
Mr.  C.  D.  McDaniel  of  Arthur  Andersen 
& Co.,  and  he,  I understand,  is  responsible 

for  the  London  office  of  the  firm. 

Mr.  McDaniel : For  all  of  our  European 
practice. 

4994.  Professor  Gower:  I wanted  to 
ask  next  what  is  the  position  in  the  United 
States  as  regards  fixing  directors’  remun- 
eration. As  I understand  it,  stock  option 
schemes  and  bonus  schemes  generally  are 
referred  for  stockholder  approval  and  in 
a good  many  States  have  to  be  referred. 
With  regard  to  normal  remuneration, 
how  is  that  fixed  in  so  far  as  those 
directors  holding  service  appointments 
are  concerned?  Is  it  entirely  at  the 
discretion  of  the  directors  themselves? 

Mr.  Brownell:  Directors  generally 

have  charge  of  fixing  the  remuneration  of 
all  officers,  and  directors  have  to  approve 
the  remuneration  given  to  the  officer- 
directors,  although  on  occasion  that  has 


been  approved  actually  also  by  share- 
holders. The  practice  of  submitting 
stock  option  plans,  special  bonus  plans 
and  pension  plans  to  shareholders  varies. 
Under  the  rules  of  the  New  York  Stock 
Exchange  stock  option  plans  must  be 
submitted  to  shareholders  if  shares 
covered  by  the  stock  options  are  to  be 
listed.  It  is  regarded  as  good  practice  by 
most  companies  to  submit  such  plans  to 
the  shareholders,  but  there  are  no  general 
legal  requirements.  There  are  require- 
ments in  some  States  affecting  plans  for 
the  sale  of  stock  to  employees.  Our 
so-called  outside  directors,  those  who  are 
not  officers  of  the  company,  in  years  past 
by  custom  did  not  enjoy  a remuneration 
commensurate  with  that  which  I believe 
is  not  uncommon  over  here.  But  in 
recent  years  the  practice  has  grown  of 
compensating  outside  directors,  and  most 
of  us  here  today  would  favour  that 
because  you  cannot  ask  the  man  to  do  the 
work  of  a director  for  nothing.  Outside 
directors  very  seldom  if  ever  participate 
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in  stock  option  plans  or  other  arrange- 
ments of  that  kind. 

Mr.  Morgan:  Might  I add  to  that;  in 
manv  boards  the  outside  directors,  the 
non-officer  directors,  constitute  a com- 
pensation committee  which  makes  re- 
commendations to  the  board  with  regard 
to  the  compensation  of  the  director- 
officers  and  of  other  officers  and  employees 
of  the  company. 

4995.  It  comes  to  this,  that  so  far  as 

directors  themselves  are  concerned,  apart 
from  stock  option  schemes  and  bonus 
schemes,  they  vote  their  own  remunera- 
tion?  Mr.  Brownell:  Yes,  they  do; 

the  amounts  vary  greatly.  There  are  still 
companies  I believe  that  pay  their 
directors  an  honorarium  of  $20  for 
attending  a meeting,  or  something  of  that 
kind,  and  they  do  not  pay  them  any 
salary',  hut  in  more  and  more  of  the  large 
companies  annual  salaries  are  paid  to 
directors  in  amounts  that  may  run  to 
$5,000  or  $10,000,  or  sometimes  more. 
Of  course,  where  the  question  is  the  salary 
of  officer-directors,  it  is  usually  considered 
and  passed  upon  by  the  outside  directors 
or  an  independent  committee  of  such 
directors. 

4996.  The  next  question  I wanted  to 

ask  was  about  limitation  on  the  number 
of  partners.  In  England,  as  I think  you 
know,  we  arbitrarily  limit  the  number  of 
partners  in  an  unincorporated  firm  to  20; 
I know  there  is  no  such  limitation  in  the 
United  States.  Has  the  absence  of  that 
limitation  given  rise  to  any  practical 
problems? We  have  no  such  limita- 

tion, as  you  said,  and  if  you  suddenly 
imposed  one  it  would  create  considerable 
havoc  not  only  in  our  firm,  but  also  in 
Mr.  Morgan's.  Frankly,  I have  never 
heard  it  suggested;  certainly  the  absence 
of  the  limitation  has  caused  no  trouble, 
and  I cannot  see  any  difficulty  in  having 
as  many  partners  as  the  particular  part- 
nership calls  for.  In  our  firm  we  have  27 
or  28. 

Mr.  Young:  We  have  21  general 
partners. 

Mr.  McDaniel:  We  have  186. 

4997.  Do  you  get  trading  partnerships 
in  fact  with  more  than  20,  or  is  it 

only  professional  partnerships? Mr. 

Brownell:  I am  sure  there  are  some,  but  I 


cannot  name  them.  You  mean  engaged 
in  commerce? 

4998.  Yes,  I mean  an  ordinary  manu- 
facturing company  or  a selling  company. 
We  have  relatively  few  large  com- 
panies engaged  in  trading  that  you  will 
find  in  partnership  form,  but  I am  sure 
they  do  exist,  and  if  they  did  exist  on  our 
side  of  the  water  I am  sure  there  would  be 
no  objection  to  their  having  21  or  50 
partners. 

4999.  But  it  would  be  very  unusual  to 

find  that,  would  it  not? 1 think  it 

would  be  unusual  because  of  the  fact  that 
it  would  be  unusual  to  find  partnerships 
doing  that  kind  of  work.  If  a partnership 
did  it  I would  not  see  any  reason  with  us 
for  imposing  any  numerical  limit  on  the 
numbers;  it  would  seem  to  be  rather 
arbitrary. 

5000.  I think  the  argument  in  the  past 
was  if  you  had  to  bring  actions  against 
an  unincorporated  body  of  any  large  size 

it  raised  various  technical  difficulties. 

That  would  not  be  so  with  us. 

5001 . Sir  George  Erskine : Is  your  part- 
nership a legal  entity  as  distinct  from  the 

partners  making  up  the  partnership? 

No,  I do  not  think  it  is  a separate  legal 
entity;  it  is  a partnership.  We  use  the 
phrase  “ legal  entity  ” as  applying  to  a 
corporation  and  it  is  a separate  and  legal 
entity,  but  partnerships  are  groups  of 
individuals. 

5002.  Every  time  you  change  a partner 

you  change  the  firm,  is  not  that  the 
difficulty  ? With  us  the  law  of  partner- 

ship is  in  essence  based  on  the  law  of 
contract.  It  really  is  a contract  between 
certain  individuals  which  is  given  a certain 
status  by  the  State,  and  they  are  allowed 
to  do  business  under  a partnership  name 
and  certain  consequences  follow  from 
their  holding  themselves  out  as  partners; 
but  with  us  a partnership  is  not  regarded 
as  a separate  legal  entity,  although  it 
sometimes  enjoys  some  attributes  of  a 
separate  entity. 

5003.  Professor  Gower:  May  I turn  now 
to  the  S.E.C.  legislation,  unless  any  of  my 
colleagues  want  to  raise  any  more  points 
on  general  company  law.  Before  I come 
to  specific  questions  on  this  could  I say 
a few  words  about  the  problem  over  here 
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as  I see  it.  Y ou  have  made  it  very  clear  in 
your  memorandum  that  you  have  been 
operating  under  a Federal  regulatory 
agency  for  some  20  or  30  years  and  that 
the  reason  why  this  Federal  regulatory 
agency  was  established  was  because  there 
was  a crisis  of  confidence  which  led  to  its 
creation.  Over  here  we  have  never  had 
a similar  crisis  of  confidence  and  have 
never  had  any  regulatory  agency  similar 
to  the  S.E.C.  On  the  other  hand,  I think 
it  is  probably  true  to  say  that  there  is  in 
this  country  considerable  suspicion  on 
the  part  of  the  man  in  the  street  of  the 
Stock  Exchange  and  everything  relating 
to  it.  I think  it  is  also  true  to  say  that 
shareholding  is  not  nearly  as  widely 
spread  in  this  country  as  it  is  in  the 
United  States.  We  have  of  course  got 
some  regulation  of  the  securities  industry, 
but  at  the  moment  it  is  somewhat  unco- 
ordinated. Part  of  the  job  done  by  the 
S.E.C.  is  done  by  the  Board  of  Trade, 
part  of  it  is  done  by  the  Stock  Exchanges, 
part  of  it  is  done  by  the  Courts,  and  I 
suppose  part  of  it  is  done  by  the  fraud 
squad.  Some  people  clearly  think  that 
this  lack  of  co-ordination  does  lead  to 
inefficiency,  to  gaps  in  the  law  and 
generally  to  unnecessary  trouble  and 
duplication  of  effort.  It  seems  to  me  that 
the  greatest  help  you  could'  give  us 
perhaps  is  if  you  could  first  of  all  tell  us, 
if  we  had  to  establish  some  agency  similar 
to  the  S.E.C.,  whether  we  should  find  that 
too  painful  in  your  experience.  Secondly, 
assuming  that  we  could  avoid  doing  that, 
which  would  be  an  extreme  measure  which 
I think  would  only  be  taken  as  a last 
resort,  whether  you  can  suggest  to  us  any 
methods  whereby  we  might  co-ordinate 
our  present  regulations  without  going  so 
far  as  to  create  a special  agency  for  the 
purpose;  and  thirdly  whether  there  axe 
any  rules  embodied  in  the  S.E.C.  legis- 
lation or  in  “ blue  skies  ” legislation  in 
the  States  which  we  could  borrow,  with- 
out necessarily  setting  up  a new  agency 
to  administer  them.  Those  I would  have 
thought  are  the  three  main  points  on 
which  we  should  like  your  help.  Before  I 
ask  specific  questions,  which  will  be  mainly 
I suppose  directed  to  the  third  of  those 
questions — whether  there  are  any  particu- 
lar rules  which  we  could  borrow — I do 
not  know  whether  there  are  any  general 
observations  you  would  like  to  make  on 


the  general  problem  as  I have  tried  to  set 

it  out? Professor  Gower,  much  as  we 

want  to  be  of  whatever  assistance  we  can 
to  your  Committee,  I am  afraid  that  we 
cannot  attempt  to  answer  most  of  the 
questions  you  have  just  propounded, 
because  we  do  not  really  know  enough 
about  your  system.  It  would  be  a little 
presumptuous  of  us  to  tell  you  we  have 
found  such-and-such  to  work  very  well 
and  that  we  think  you  should  do  the  same 
and  it  would  cure  all  your  troubles.  Even 
if  we  did  know  enough  to  venture  such  a 
guess  I think  it  would  be  a little  bit  out  of 
place  to  say  it  to  you.  We  would  be  glad 
to  answer  questions  you  may  want  to  ask 
us  about  how  the  S.E.C.  works  with  us 
and  how  we  operate  under  it,  and  then 
against  that,  I fear,  limited  background, 
you  gentlemen  can  decide  for  yourselves 
whether  you  should  consider  further  some 
of  the  techniques  and  procedures  we  have 
adopted. 

5004.  It  would  be  true  to  say  that  you 
have  not  found  working  with  the  S.E.C. 
unduly  painful  and  that  you  do  not  think 
it  fair  to  criticise  its  regulations  on  the 
ground  that  they  have  imposed  undue 
restrictions  on  honest  business  just  to 

catch  a few  dishonest  rogues? The 

answers  to  those  questions  depend  on  a 
lot  of  things;  one  is  what  you  define  as 
painful.  Painful  to  some  people  may  not 
be  painful  to  others;  and  also  the  question 
covers  a long  period  because  the  S.E.C. 
goes  back  to  1 934.  I have  practised  before 
it  during  that  entire  period.  There  have 
been  times  certainly  when  the  operations 
of  the  S.E.C.  were  unduly  restrictive  and, 
in  my  opinion,  inept.  There  have  been 
times  when  I believe  some  of  its  regulations 
operated  unfairly.  There  have  even  been 
times  when  it  has  been  suggested — it  was 
some  time  back — that  some  of  their 
conclusions  may  have  been  affected  in 
some  manner  by  an  eye  towards  the 
political  end  of  the  spectrum.  So  that  I 
cannot  give  you  a general  answer  that 
covers  the  whole  27  years  the  S.E.C.  has 
been  in  operation,  except  to  say  that  there 
have  been  many  different  commissioners, 
many  different  members  of  the  staff,  and 
that  at  the  beginning  it  took  them  some 
time  to  formulate  their  procedures  and 
techniques  in  a manner  that  made  the 
Act  fairly  operable.  In  the  early  days  it 
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was  necessary  for  the  commissioners  them- 
selves to  advocate  some  changes  in  the 
law  in  order  to  make  it  workable.  I can 
say  this,  however,  that  over  the  years  the 
Commission’s  practices  and  techniques 
have  been  developed  and  greatly  improved, 
and  today  on  the  whole  it  is  a satisfactory 
Commission  to  work  with.  I have  never 
found  it  difficult  to  get  access  to  the 
proper  members  of  the  staff,  to  obtain 
fair  consideration  of  any  question  that  I 
or  my  partners  had  to  submit  to  them. 
I suppose  that  they  may  have  disagreed 
with  our  conclusions  about  as  many  times 
as  they  have  agreed  with  them,  but  in 
cases  where  we  have  disagreed  with  the 
staff  I have  never  been  refused  an  oppor- 
tunity to  take  the  matter  in  question 
before  the  full  Commission  for  decision 
by  the  Commission,  after  a hearing  if  I 
wanted  it.  You  will  not  find  that  a body 
like  the  S.E.C.  will  please  all  of  the  people 
all  of  the  time,  but  I think  there  are 
certainly  no  commissions  in  Washington 
which  are  regarded  as  operating  more 
fairly  than  the  S.E.C.  and  it  certainly 
operates  a great  deal  better  than  many  of 
them  do. 

5005-  Would  you  say  that  the  great 
increase  in  the  number  of  investors, 
especially  small  investors,  and  in  the 
interest  which  they  take  in  their  com- 
panies is  directly  referable  to  the  role  of 
the  S.E.C.,  or  do  you  think  this  is  due 

entirely  to  different  factors? If  there 

is  any  effect  on  the  number  of  investors 
I think  it  is  purely  secondary'.  It  is  hard 
to  answer  your  question;  I think  it  is  a 
matter  of  opinion.  I would  certainly  not 
say  that  the  great  increase  in  the  number 
of  investors  in  our  country  over  the  last 
generation  has  been  due  directly  to  the 
existence  of  the  S.E.C.  I think  that  very 
possibly  it  is  a little  larger  than  it  might 
otherwise  have  been  if  we  did  not  have 
an  S.E.C.  I think  it  is  due  primarily  to 
the  prosperity  that  the  country  has 
enjoyed,  the  larger  amount  of  moneys 
that  have  been  available  for  investment, 
the  greater  interest  of  our  people  generally 
in  securities. 

5006.  I gather  that  the  S.E.C.  does  in 
fact  make  considerable  use  of  independent 
agencies  such  as  the  Stock  Exchanges  and 
the  National  Association  of  Security 
Dealers.  This  of  course  is  very  much  in 


the  British  tradition;  we  often  tend  to  do 
this.  Do  you  think  we  could  borrow  some 
ideas  here?  It  is  a very  general  question 

here  again  I am  afraid. That  is  true. 

It  is  a part  of  the  policy  of  the  Acts  which 
the  S.E.C.  administers,  and  particularly 
the  Securities  Exchange  Act  of  1934,  to 
utilise  to  the  maximum  the  facilities  of  the 
Stock  Exchanges  and  also  of  an  organi- 
sation of  dealers  in  the  “over  the  counter” 
market  called  the  National  Association 
of  Security  Dealers,  which  was  created 
under  the  specific  authority  of  the  1934 
Act.  I have  talked  within  the  last  two 
weeks  with  Mr.  West,  Vice-President  of 
the  New  York  Stock  Exchange,  and  with 
Mr.  Cohen  who  I understand  is  going  to 
testify  before  your  Committee  next  month ; 
Mr.  Cohen  is  the  head  of  the  Division  of 
Corporation  Finance  within  the  S.E.C. 
I asked  them  the  same  question  you  put 
to  me.  Mr.  West  tells  me  that  today  the 
co-operation  between  the  New  York 
Stock  Exchange  and  the  S.E.C.  is  as  close 
as  one  could  imagine.  Whenever  the 
Stock  Exchange  makes  an  investigation 
of  a situation  or  of  some  member,  they 
send  copies  of  it  to  the  S.E.C.  They  not 
only  carry  out  and  help  to  carry  out  the 
S.E.C.’s  own  regulations  but  they  adopt 
their  own  and  go  further  in  many  cases 
than  the  regulations  imposed  by  the 
S.E.C.  Mr.  Cohen  tells  me  the  S.E.C.’s 
relations  with  the  N.A.S.D.  are  just  as 
close  as  they  are  with  the  Stock  Exchange. 
They  have  had  from  the  officers  and 
directors  in  that  organisation  the  very 
closest  co-operation.  I am  quite  sure  that 
if  it  were  not  for  the  utilisation  of  those 
organisations  the  S.E.C.  would  not  be 
able  to  accomplish  the  job  that  it  does. 
It  may  be  that  some  of  my  colleagues 
would  like  to  comment  on  that. 

Mr.  Young : I think  the  New  York 
Stock  Exchange  and  the  other  Stock 
Exchanges  police  a very  substantial 
amount  of  all  of  the  commission  trading 
in  the  United  States,  by  far  the  greater 
amount ; those  are  listed  securities.  The 
National  Association  of  Security  Dealers 
— and  one  of  our  partners  is  one  of  the 
governors  of  it— I would  say  police  or 
supervise  the  operations  trading-wise  of 
the  dealers  in  the  country,  who  may  or 
may  not  be  members  of  Stock  Exchanges, 
in  the  “ over  the  counter  ” market,  and  it 
has  been  an  effective  means  of  regulation. 
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There  is  a relatively  small  area  where  the 
firms  are  neither  members  of  registered 
Stock  Exchanges  nor  members  of  the 
N.A.S.D.  that  do  some  amount  of  busi- 
ness, but  I would  suspect  it  would  be  a 
rather  small  proportion  of  the  total 
business  done  in  the  country.  For 
example,  in  our  investment  banking 
business  we,  as  members  of  the  N.A.S.D. 

■ — and  we  were  one  of  the  original 
organisers  of  it — are  allowed  to  do  busi- 
ness with  any  registered  dealer  in  the 
United  States,  but  under  the  Rules  of 
Fair  Practice  of  the  N.A.S.D.  we  are  not 
allowed  to  give  a commission  or  conces- 
sion to  any  dealer  who  is  not  a member 
of  the  N.A.S.D.  In  exchange  for  being 
able  to  get  these  commissions  and  con- 
cessions they  have  agreed  to  abide  by 
what  we  call  the  Rules  of  Fair  Practice 
and  high  standards  of  trading.  I think  it 
has  been  a good  method  of  operation.  I 
think  we  would  agree  substantially  with 
what  Mr.  Brownell  said  about  the  S.E.C. 
Sometimes  you  have  arguments,  and  we 
usually  end  up  by  doing  it  their  way 
instead  of  our  way,  and  many  of  us  feel 
strongly  that  there  should  be  some 
simplification  and  streamlining  of  the 
operations  of  the  Commission  as  regards 
certain  types  of  securities,  notably  securi- 
ties that  are  either  listed  on  registered 
Stock  Exchanges  or  meet  certain  standards 
of  quality. 

5007.  I rather  gathered  from  your 
memorandum,  Mr.  Young,  that  in  your 
view  the  regulation  and  policing  by  the 
Stock  Exchanges  and  the  N.A.S.D.  would 
not  have  been  as  effective  as  it  is  but  for 
the  fact  that  they  are  subject  to  overall 
supervision  and  co-ordination  by  the 

S.E.C.  ? 1 think  it  would  be  fair  to  say 

that,  having  the  S.E.C.  looking  over  your 
shoulder,  you  are  very  likely  to  be  doing 
or  possibly  adopting  some  things  earlier 
than  you  would  otherwise,  and  I believe 
generally  speaking  that  the  relationships 
have  been  pretty  good. 

Mr.  Brownell : I think  it  is  fair  to  say 
in  our  country  the  situation  is  different 
in  many  respects  than  yours.  We  would 
never  have  accomplished  the  changes  that 
have  been  made  in  the  last  27  or  28  years 
in  our  securities  market  without  the 
existence  of  some  organisation  like  the 
S.E.C.,  but  you  must  remember  that  in 


saying  that  we  have  in  mind  the  fact  that 
we  have  51  different  jurisdictions;  that 
while  the  New  York  Stock  Exchange  is 
our  leading  and  strongest  Stock  Exchange, 
it  is  only  one  of  13  or  14;  that  there  is 
much  less  concentration  in  New  York 
City  of  our  securities  market  than  there 
is  here  in  London;  that  security  dealings 
and  security  offerings  throughout  the 
country  are  much  less  subject  to  any 
influence  or  control  by  our  New  York 
Stock  Exchange  than  are  yours  by  the 
London  Stock  Exchange.  I believe  from 
what  I have  been  told  that  with  you  most 
issues  are  listed  on  the  Stock  Exchange 
before  they  are  offered;  although  of  course 
many  of  our  new  issues  are  listed  securi- 
ties, I think  I am  right,  Mr.  Morgan,  in 
saying  most  of  the  securities  offered  to  the 
public  are  not  listed  until  a later  date. 

Mr.  Morgan : Definitely  no  debt  securi- 
ties. 

Mr.  Brownell : No  debt  securities  are 
listed  at  all  until  a later  date. 

Mr.  Young : Also  many  issues  of  stocks 
are  not  listed  when  first  offered,  excepting 
of  course  additional  issues  of  stock  that  is 
already  listed. 

5008.  Is  it  fair  to  say  the  S.E.C.  has 
delegated  to  the  Stock  Exchange  and  the 
N.A.S.D.  certain  of  its  statutory  respon- 
sibilities to  be  carried  out  by  those  two 
organisations  under  the  supervision  of  the 

S.E.C.? Mr.  Brownell:  That  is  a 

correct  statement. 

Mr.  Young : I think  also  you  should 
know  there  is  some  difference  of  opinion 
in  the  financial  community  itself  as  to  the 
extent  to  which  these  powers  should  be 
granted  to  the  S.E.C.  For  example,  Mr. 
Petito  mentioned  this  morning  that  in 
1952  or  thereabouts  when  a review  was 
being  made  of  the  securities  legislation  in 
the  United  States  the  Stock  Exchange 
strongly  proposed  that  the  public  distribu- 
tion of  securities  of  companies  whose 
shares  were  listed  on  the  New  York  Stock 
Exchange  should  be  eliminated  entirely 
from  the  requirements  of  registration  with 
the  S.E.C.  That  did  not  go  through  at 
that  time,  and  I should  doubt  that  it  would 
go  through  in  the  foreseeable  future, 
although  there  is  a strong  body  of 
opinion  that  feels  that  that  is  a proper 
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method  of  operation  because  of  all  the 
information  that  is  filed  and  made  public 
quarterly  or  annually  by  those  companies. 

Mr.  Brownell : I think  it  would  be  fair 
to  add  that  the  S.E.C.,  particularly  in 
recent  years  and  for  that  matter  through- 
out its  whole  existence,  has  been  quite 
alert  to  improving  its  techniques  and 
procedures,  and  they  have  made  great 
simplifications  and  improvements.  We 
all  think  they  still  have  a long  way  to  go 
in  certain  areas.  The  S.E.C.  have  adopted 
the  practice  of  circulating  for  criticism  any 
new  rule  before  they  put  it  into  effect,  and 
the  members  of  the  Bar,  investment  bank- 
ing firms,  stock  brokerage  firms  and  so 
on  get  copies  of  the  proposed  rule,  with 
advice  that  criticisms  and  comments  will 
be  welcome.  We  make  criticisms  and 
comments,  sometimes  we  go  down  and 
talk  to  them,  sometimes  they  even  go  so 
far  as  to  have  a public  hearing  on  a 
proposed  new  rule.  Of  course  they  do 
not  begin  to  accept  all  the  suggestions 
that  are  made,  but  they  do  accept  some 
of  them  and  I have  known  cases  where 
they  have  substantially  changed  their 
proposals  in  the  light  of  criticism  they 
have  had,  and  cases  where  they  have 
abandoned  a rule  which,  after  receiving 
comments  from  the  industry,  they  have 
concluded  is  not  a practical  one  to  put 
into  effect.  That  shows  the  healthy  and 
co-operative  attitude  which  has  made 
working  with  them  simpler. 

5009.  I am  afraid  they  were  very 
general  questions.  Shall  we  get  on  now 
to  the  problem  of  new’  issues  and  the 
regulations  under  the  Securities  Act.  You 
have  supplied  us  with  a number  of  regis- 
tration statements  which  have  to  be  filed 
when  a security  is  issued.  As  I under- 
stand it,  this  rather  massive  document 
consists  really  of  two  parts;  the  first  part 
is  the  prospectus  which  the  member  of  the 
public  would  get,  and  the  rest  of  it  is 
additional  information  which  would  be 
filed  with  the  S.E.C.  but  which  will  not 
have  to  be  sent  to  each  investor  before  he 
can  invest.  That  briefly  is  the  situation, 

is  it  not? Mr.  Schwarz'.  You  are 

correct  in  your  understanding.  I should 
like  to  make  one  further  point  there,  that 
different  forms  are  prescribed  and  some 
forms  are  simpler  than  others.  I have 
before  me  two  current  forms,  both  of  them 


in  respect  of  issues  by  telephone  com- 
panies, one  a debt  issue  of  the  Chesapeake 
and  Potomac  Telephone  Company,  which 
is  about  to  be  put  up  for  competitive 
bidding  next  week,  $20  million,  and  the 
prospectus  is  only  16  pages;  that  is  Part  1. 
Part  2 is  perhaps  two  or  three  pages.  The 
second  one  is  on  form  S.l,  which  is  a 
longer  and  more  complex  form,  in  respect 
of  a new  common  stock  issue  by  the 
American  Telephone  Company.  No  one 
knows  the  exact  price  yet,  but  presumably 
it  will  be  close  to  $1  billion;  and  that  is 
longer — the  total  prospectus  is  about  18 
pages. 

5010.  Yes,  the  prospectus  itself  is  not 

such  a vast  document. You  were 

smiling  when  I said  only  16  pages. 

5011.  It  excludes  quite  a bit  of  the 

formal  data  that  the  English  prospectus 
would  contain  in  very  small  print.  On 
the  other  hand  it  does  go  in  very  much 
greater  detail  into  certain  things,  mainly 
financial  items;  that  would  be  a fair  state- 
ment, would  it  not? 1 think  that  is 

quite  tme. 

5012.  A description  of  the  company’s 

business  and  properties,  and  so  on. 1 

think  that  is  true. 

5013.  The  whole  of  this  registration 
statement  will  be  scrutinised  by  the  S.E.C. 
before  any  use  can  be  made  of  it  at  all? 
That  is  correct. 

5014.  How  thorough,  in  fact,  is  that 
sort  of  scrutiny?  Could  you  tell  us  how 
the  S.E.C.  go  about  this,  or  perhaps  we 
could  ask  them  when  they  come.  Perhaps 
you  could  give  us  the  consumer’s  point  of 

view? 1 think  it  would  be  helpful  if 

you  asked  Mr.  Cohen  when  he  is  here.  I 
would  say  that  it  varies  with  the  type  of 
issue  and  that  it  varies  from  time  to  time. 
On  issues  that  are  well  established  and 
where  the  company  has  done  a good  deal 
of  financing  I think  sometimes  the  com- 
panies feel  it  rather  an  insult  to  get  any 
deficiency  letter,  so-called,  from  the  S.E.C. 
On  the  other  hand,  in  the  case  of  a com- 
pany which  has  never  done  any  financing 
before,  in  a new  field,  particularly  if  the 
investment  bankers,  the  company  itself, 
counsel  and  accountants  are  not  very 
familiar  with  the  problems,  it  may  be  a 
very  lengthy  so-called  deficiency  letter.  It 
varies  very  considerably. 
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5015.  From  your  experience  would  you 
say  that  it  is  a very  effective  scrutiny  in 
detecting  omissions  and  mis-statements? 
Could  you  say  there  have  been  times  when 
you  have  at  the  request  of  your  clients  put 
forward  something  that  you  have  doubts 

about  and  they  have  spotted  this? 1 

do  not  think  I would  quite  say  that, 
Professor  Gower.  I am  not  trying  to 
criticise  the  S.E.C.  in  any  way,  I think 
they  do  a very  remarkable  job,  but  I 
honestly  think  that  with  good  bankers, 
good  accountants  and  good  lawyers  they 
will  do  an  even  more  thorough  job  than 
the  S.E.C. 

5016.  We  ought  to  have  got  some 

shyster  lawyers  here  to  ask  this! 1 am 

not  attempting  to  criticise  the  S.E.C.,  but 
I think  that  many  experienced  bankers, 
businessmen,  accountants  and  lawyers  are 
even  more  alert  to  the  problem  than  the 
average  person  in  the  S.E.C. 

5017.  You  think  this  preventive  scrutiny 

is  better  than  sanctions  imposed  after- 
wards?  1 think  particularly  with  small 

and  medium  size  operations  which  are  not 
well  established  and  not  listed  on  any 
Stock  Exchange  the  arrangement  is  very 
worthwhile. 

5018.  I gather  you  take  the  view,  Mr. 
Schwarz,  that  the  S.E.C.  would  be  quite 
wrong  if  they  used  this  screening  as  a 
method  of  keeping  out  dubious  issues; 
that  your  view  was  that  as  long  as  the 
dubious  features  were  stated  the  issue 
should  take  place;  it  should  not  be  used 
as  a method  of  excluding  issues  on  the 
basis  of  quality.  I was  not  sure  whether 
that  was  also  Morgan  Stanley’s  view.  I 
rather  got  the  impression  they  thought  it 
no  bad  thing  if  the  preliminary  scrutiny 
of  the  S.E.C.  excluded  issues  of  low 
quality,  and  I thought  there  was  a slight 

disagreement  between  you  there. Mr. 

Young : I do  not  think  so,  Professor 
Gower;  I think  if  the  company  files  the 
information  and  gives  complete  disclosure 
the  S.E.C.  has  no  power  to  stop  it. 

5019.  No,  I think  it  is  clear  they  have 
not  theoretically  any  power,  but  it  is 
sometimes  suggested  that  they  use  their 
powers  to  insist  upon  disclosure  to  such 
an  extreme  extent  that  in  fact  this  means 
the  company  does  not  make  the  issue? 
1 think  there  have  probably  been 


securities  in  registration  for  months  in  the 
S.E.C.  right  now  that  may  never  come 
out,  but  actually,  legally,  I do  not  believe 
they  have  the  power  to  stop  the  regis- 
tration. 

5020.  Chairman : You  remember  the 
prospectus  issued  by  a gentleman  for 
building  plots  on  the  moon,  to  take  an 
extreme  case.  If  the  S.E.C.  had  such  a 
thing  as  that  presented  to  them  would 
they  say  on  the  face  of  it  it  was  hopeless? 

Mr.  Petito : They  could  offer  a bit  of 

blue  sky;  if  it  were  properly  described  the 
issue  would  probably  have  to  become 
effective.  They  could  stop  your  example 
by  asking  for  information  on  drainage 
conditions  on  the  moon. 

Mr.  Morgan:  I think  the  fact  is  that  this 
system  of  deficiency  letters  is  some 
comfort  to  lawyers  and  bankers  in  making 
them  feel  that  somebody  else  has  con- 
cluded they  have  made  an  honest  and 
complete  disclosure.  Of  course,  on  the 
doubtful  issue,  it  certainly  should  not  be 
held  up  provided  all  the  necessary  infor- 
mation is  supplied. 

Mr.  Young:  Here  is  a prospectus 
regarding  a SI  50  million  issue  by  General 
Motors  Acceptance  Corporation.  This 
company  will  have  been  registered  three 
times  in  less  than  12  months.  That  type 
of  registration  statement  would  go  through 
very  quickly.  On  the  other  hand,  there 
is  some  doubt  whether  we  can  get  it 
through  in  less  than  the  20-day  statutory 
period;  but  we  would  consider  that  par 
for  the  course,  because  the  average  time 
that  it  has  taken  in  the  last  year,  as  I 
remember,  for  the  average  registration 
statement  to  go  through  is  59  days, 
contrasted  with  the  20-day  statutory 
period.  That  is  an  unfair  way  of  saying 
it  because  I would  say  we  have  really  no 
difficulty  with  high-grade  securities,  but 
this  very  much  longer  period  comes  from 
the  small  inadequately  prepared  registra- 
tion statements  of  the  more  speculative 
companies. 

5021.  Professor  Gower:  I gather  from 
your  memorandum  that  it  is  only  in  the 
last  two  years  that  the  average  time  has 

become  anything  like  as  long  as  this? 

Yes. 

5022.  Has  the  S.E.C.  much  flexibility 
within  the  regulations?  There  are  stan- 
dard regulations  laid  down;  how  far  can 
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they  adjust  them  to  the  requirements  of 

each  particular  case? Mr.  Schwarz : I 

think  there  is  a great  flexibility  in  forms. 
When  you  once  fit  within  one  form  or 
another  there  is  a certain  amount  of 
flexibility.  For  foreign  government  issues 
they  have  never  really  prescribed  a form, 
they  have  tried  to  fit  the  particular  case. 
But  by  and  large  the  flexibility  within  the 
form  is  not  too  great,  and  I think  probably 
should  not  be  too  great.  I am  not  talking 
about  the  wording  now,  obviously,  but 
matters  of  substance. 

5023.  But  you  have  no  complaint  there 
are  rigid  requirements  which  do  not  fit 
your  case ; that  is  not  the  kind  of  problem 

that  faces  you? You  sometimes  run 

into  that.  Suppose  you  are  offering  to 
employees  under  a stock  option  plan,  you 
run  into  the  question  whether  one  form 
fits  or  another.  They  have  certain  forms 
and  they  have  permitted  them  to  be  used 
sometimes  and  not  on  other  occasions. 
But  ordinarily,  I think — certainly  with 
good  securities — you  do  not  have  too 
much  trouble. 

5024.  One  great  contrast  between 
British  and  American  prospectuses  is  that 
ours  contain  forecasts  about  future  divi- 
dends and  profits  of  the  company,  and 
yours  do  not.  I gather  the  S.E.C.  take 
the  view  that  this  is  dangerous;  w'hat  are 

your  views  on  this? That  is  right,  and 

I think  we  have  all  become  conditioned  to 
what  we  are  accustomed  to,  and  it  seems 
to  us,  perhaps  being  used  to  our  system, 
that  it  is  quite  improper  and  dangerous 
and  a sort  of  touting  of  the  security  to 
make  a prediction  as  to  future  earnings 
or  dividends.  I think  I should  make  it 
clear  that  I think  all  of  us,  the  S.E.C. , 
the  bankers,  corporations,  the  Bar  that 
works  on  this,  are  very  conscious  of  the 
importance  of  trends  in  earnings  particu- 
larly, and  if  it  appears  from  the  examina- 
tion made  before  a security  is  registered 
that  a trend  is  adverse  then  the  corpora- 
tion, the  S.E.C.  and  everyone  will  be  con- 
cerned to  disclose  that  fact  through  some 
comment  relating  to  the  most  recent 
earnings.  They  are  very  conscious  of  that, 
but  that  does  not  mean  we  believe  an 
attempt  should  be  made  to  predict  the 
future,  certainly  not  publicly. 

5025.  Mr.  Brown:  Take  the  case  of  a 
property  development  company,  whose 


current  profits  are  nil  and  whose  property 
is  going  to  cost  so  much  to  develop;  if  it 
is  let  for  so  much  it  will  produce  revenue 
of  so  much.  That  is  a forecast  but  it  is 
nearly  factual.  Would  the  S.E.C.  prevent 

that  sort  of  forecast? No,  I think  it 

would  prevent  them  estimating  future 
earnings.  I do  not  think  it  would  prevent 
them  giving  the  facts  of  a contractual 
arrangement. 

5026.  The  calculation  might  be  carried 
a stage  further — on  the  estimated  expenses 
of  running  the  company  there  should  be 
a profit  of  this  order.  That  would  be  out  ? 

1 think  so.  I think  we  are  very  loath 

to  go  even  that  far. 

Mr.  Young:  In  pipeline  companies 
though,  you_  could  say  you  buy  at  such- 
and-such  price  at  the  beginning  of  the 
pipeline  and  you  sell  at  such-and-such 
price  at  the  other  end,  and  you  give 
figures  so  that  the  buyer  can  get  some  idea 
of  the  earnings. 

Mr.  Schwarz:  You  can  give  gross 
figures,  but  I think  the  S.E.C.  are  very 
averse  to  carrying  it  through  to  net  final 
figures. 

Mr.  Brownell:  Not  only  would  the 
S.E.C.  hesitate,  but  remember,  the  penal- 
ties that  are  imposed  for  this  fall  on 
directors  and  on  underwriters.  Remem- 
ber also  one  of  the  easiest  things  to  prove 
incorrect  is  a forecast  of  future  earnings 
because  later  on  you  can  put  the  real 
figures  right  up  against  the  estimates.  I 
think  almost  any  counsel  would  hesitate 
to  encourage  that  kind  of  forecast 
statement. 

5027.  I think  it  is  fair  to  say  that  fore- 
casters here  are  pretty  cautious  in  their 
wording,  but  nevertheless  they  do  make 

one. Mr.  Schwarz:  I think  we  lean 

even  further  back. 

Mr.  Young:  You  do  not  have  the 
liability  provisions  in  England  that  we 
have  in  America. 

5028.  Professor  Gower:  I do  not  know; 
under  the  Prevention  of  Fraud  Act  a 
misleading  forecast  imprudently  or  reck- 
lessly made  gives  rise  to  criminal  action. 

5029.  Mrs.  Naylor:  On  the  subject  of 
property  companies,  is  it  the  case  the 
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S.E.C.  would  not  allow  an  appraisal,  or 
valuation  as  we  call  it,  of  real  estate 
properties;  only  the  cost  price  that  is  paid 

can  be  given  in  the  prospectus? Mr. 

Schwarz'.  I think  they  would  permit  an 
expert’s  appraisal  of  value;  I think  they 
would. 

5030.  Mr.  Brown\  An  independent 

expert? Yes. 

5031.  Chairman : Would  they  permit 
such  a statement  as — “ The  new  factory 
is  capable  of  producing  so  many  hundred 

yards  of  metal  tubes  per  week.”? 1 

think  so. 

Mr.  Petito : That  is  factual. 

5032.  Mr.  Mackinnon : One  question 
about  the  trend  of  earnings.  If  you  show 
the  earnings  over  a period  of  years  suc- 
cessively then  there  may  be  a trend  one 

way  or  the  other. Mr.  Schwarz:  That 

is  right. 

5033.  Supposing  the  trend  is  upwards. 
Anybody  looking  at  the  prospectus  might 
presume  that  the  trend  was  going  to 
continue  unless  something  is  said  to  the 
contrary.  In  that  case  if  it  is  thought 
unlikely  to  continue  you  would  permit  a 

statement,  would  you? We  would  not 

permit  a statement  saying  what  the  future 
earnings  are  going  to  be,  but  we  would  be 
very  much  concerned  to  put  in  textually, 
not  in  figures,  some  statement  that  the 
business  had  levelled  off  in  recent  months. 
Suppose  you  had  given  just  a year’s 
figures,  you  then  say— “ In  recent  months 
the  earnings  have  been  at  a lower  rate.”. 
You  would  be  very  eager  to  find  some 
way  to  put  the  public  or  prospective  buyer 
on  notice. 

5034.  If  you  do  not  say  anything  at  all 
in  the  case  I have  mentioned  is  not  that 
as  good  as  saying  to  the  reader  he  can 
expect  the  trend  to  continue  ? Does  that 

aspect  come  into  consideration? 

Every  time  we  go  over  a registration  state- 
ment we  are  concerned  to  see  what  the 
most  recent  earnings  are  and  what  the 
trend  of  earnings  is,  and  what  the  expec- 
tation of  the  future  earnings  may  be.  _ If 
there  is  an  indication  that  there  is  a declin- 
ing trend  or  a changing  trend  I think  we 
would  not  just  rest  on  the  figures  but 
would  try  textually  if  not  otherwise  to 
indicate  that  change  or  reversal. 


Mr.  Young : Such  as  reduction  in  selling 
price  of  one  of  your  principal  products  if 
you  are  a chemical  company,  for  instance, 
or  possibly  increases  in  wage  rates. 

5035.  The  only  point  I was  really  trying 
to  bring  out  was  that  if  you  say  nothing 

you  are  in  fact  saying  something. Mr. 

Schwarz:  Quite  possibly.  That  mere 
presentation  of  a record  without  a qualifi- 
cation may  be  a misleading  statement,  I 
quite  agree. 

5036.  Mr.  Bingen:  It  is  rather  a curious 
position.  The  trend  might  be  continuing, 
in  which  case  you  would  say  nothing,  or 
the  directors  might  think  it  was  going  up 
in  which  case  you  would  also  say  nothing. 
But  if  it  is  going  down  you  cry  stinking 

fish. 1 think  that  is  just  about  what  it 

is;  it  is  perhaps  sometimes  leaning  over 
backwards. 

5037.  Professor  Gower:  Would  the 
S.E.C.  in  fact  make  enquiries  to  see 
whether  there  are  any  facts  to  suggest  the 
trend  was  not  going  to  continue?  What 
I have  in  mind  is  this.  Suppose  a com- 
pany had  made  large  profits  because  it 
was  working  on  some  new  process;  it  had 
got  first  in  the  field  with  a non-patented 
process;  any  of  its  rivals  could  start,  and 
as  soon  as  they  did  start  the  profits  might 
go  down.  Would  the  S.E.C.  in  fact  make 
enquiries  about  this  and  insist  that  some 

statement  be  put  in? 1 think  they 

might  but  I think  the  bankers  and  counsel 
would  be  more  likely  to;  the  S.E.C. 
cannot  do  everything. 

5038.  It  would  not  in  fact  get  left  out? 
A statement  would  be  placed  in  an 
American  prospectus  drawing  attention 

to  this  fact? Mr.  Young:  If  we  had 

reason  to  believe  it. 

Mr.  Schwarz:  I do  not  think  you  have 
to  guess  about  every  possible  misadven- 
ture that  could  occur,  but  I think  you  try 
and  see,  and  I think  certainly  the  tendency 
has  been  along  your  lines,  to  emphasise 
the  bad  and  the  dangers  rather  than  the 
good.  Under  the  law  an  omission  to  state 
a material  fact  which  results  in  making 
what  you  do  state  misleading  is  as  bad  as 
an  affirmative  mis-statement. 

5039.  Sir  George  Erskine:  How  do  you 
deal  with  the  case  of  the  marketing  for 
the  first  time  of  an  equity  where  the 
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company  has  in  the  past  adopted  an 
extremely  conservative  dividend  policy, 
and  now  the  dividend  policy  is  going  to  be 
quite  different?  Are  you  not  allowed  to 

forecast  that? 1 think  you  might  meet 

that  by  having  the  board  of  directors 
announce  before  the  issue  is  marketed  that 
they  plan  or  expect  or  anticipate  that 
beginning  such-and-such  date  they  will 
raise  the  dividend  to  such-and-such  figure. 
Mr.  Morgan  reminded  me  a moment  ago 
that  that  very  thing  happened  a month 
ago  with  the  American  Telephone  Com- 
pany. The  same  day  that  the  board  of 
directors  announced  they  were  going  to 
offer  1 1 million  shares  to  the  public,  they 
also  announced  they  had  decided  to 
increase  the  dividends  payable  next  June, 
which  will  be  after  the  shares  are  out- 
standing. 

Mr.  Young:  I think,  Sir  George,  we 
would  feel  it  incumbent  upon  ourselves 
to  advise  our  clients  to  arrive  at  a dividend 
policy  which  they  think  would  be  reason- 
able and  could  be  continued,  because  it  is 
in  the  light  of  that  that  we  will  in  effect 
fix  the  price  they  will  receive  for  their 
security.  I would  say  that  without  excep- 
tion— and  we  have  done  quite  a number 
of  these  introductions  of  issues  of  com- 
panies that  have  never  been  publicly 
offered  before — we  have  a statement 
in  the  prospectus  about  the  proposed 
dividend. 

Mr.  Schwarz:  That  is  based  on  some 
formal  determination  by  the  board  of 
directors. 

5040.  Would  that  be  repeated  in  the 

prospectus? That  would  be  repeated 

in  the  prospectus,  yes. 

5041.  Professor  Gower:  You  must  have 
seen  a great  many  British  prospectuses  as 
well  as  American  ones.  Would  you  agree 
that  one  of  the  contrasts  is  that  in  an 
American  prospectus  you  will  get  the 
adverse  features  emphasised  to  a greater 
extent  than  in  the  average  British  pros- 
pectus, which  still  tends  to  be  designed  to 
sell  the  shares  rather  than  perhaps  to 
bring  out  all  the  relevant  features  for  the 
benefit  of  the  investor? 

5042.  Chairman:  In  the  case  of  pros- 
pectuses which  are  issued  in  this  country 
I should  have  thought  they  invariably 


take  the  greatest  pains  to  present  a true 
and  balanced  picture  of  the  whole  thing; 
and  very  often  one  used  to  sit  up  the  best 
part  of  the  night  trying  to  do  it. 

5043.  Professor  Gower:  I have  never 
seen  an  English  prospectus  with  a large 
statement  across  the  front  of  it:  “ This 
is  a speculative  security.”,  as  I have  in 
America.  Nor  have  I seen  a statement 
like  this:  “ It  should  be  noted  the  offering 
price  of  the  company  stock  is  approxi- 
mately 60  times  the  latest  earnings  for  the 
latest  fiscal  year,  that  approximately  70 
per  cent,  of  the  company’s  present  busi- 
ness is  related  or  indirectly  related  to  the 
government’s  defence  programme.”.  That 
sort  of  statement  is  not  found  in  a British 

prospectus. Mr.  Brownell:  I must 

correct  you  on  one  inference  that  you  may 
be  making.  This  legend  you  refer  to — 
“ this  is  a speculative  security  ” — does 
not  appear  on  the  prospectus  on  the 
suggestion  or  instance  of  the  S.E.C.  and 
is  not  part  of  their  rules.  We  also  have  in 
most  of  our  States  “ blue  sky  ” laws,  and 
you  cannot  offer  securities  in  the  States 
without  complying  with  those  laws.  There 
are  one  or  two  States  which  insist  on  that 
legend  on  certain  types  of  securities.  The 
S.E.C.  does  not  even  to  that  extent 
attempt  to  force  a statement  as  to  whether 
it  is  speculative  or  not  speculative,  but 
they  do  force  a statement  of  what  the 
situation  is  and  allow  the  buyer  to  make 
his  mind  up. 

Mr.  Young:  I think  we  want  to  go  one 
step  beyond  Mr.  Brownell,  and  that  is 
even  if  it  is  not  required  by  “ blue  sky  ” 
laws  we  insist  on  it  ourselves. 

Mr.  Morgan:  And  have  done  so  in 
certain  issues. 

Mr.  Schwarz:  On  your  first  question 
there,  I really  do  not  think  I am  compe- 
tent. I do  not  think  I know  enough  of 
the  British  practice. 

Mr.  Young:  Our  prospectuses  are 
selling  documents  too. 

Mr.  Schwarz:  Under-statement  some- 
times is  a very  effective  selling  point  too. 

5044.  I have  heard  it  argued  that  the 
more  speculative  you  make  it  appear  the 
more  you  will  sell,  but  at  least  the  buyer 
knows  what  he  has  got.  A registration 
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statement  of  this  sort  will  be  required  on 
a rights  issue,  as  you  told  us  this  morning. 
Yes,  Sir. 

5045.  Where  there  is  an  issue  of  shares 

in  exchange  for  other  shares? Yes, 

actually  that  is  perhaps  even  more  com- 
plicated, because  in  that  situation  it  is 
quite  likely  that  the  prospectus  and  regis- 
tration statement  will  have  to  contain 
financial  statements  both  of  the  offering 
corporation  and  the  offeree  corporation. 

I have  before  me  here  a prospectus  of  the 
Federal  Insurance  Company  relating  to  an 
issue  of  perhaps  $5  million.  That  is  a 
small  fraction  of  the  American  Telephone 
issue  I referred  to  earlier,  but  the  prospec- 
tus is  much  longer — some  70  pages — 
because  the  offering  involves  an  exchange 
of  shares  with  another  small  insurance 
company  and  very  lengthy  financial  state- 
ments of  both  companies  .are  called  for. 

5046.  It  would  certainly  be  your  view  if 
a man  is  being  invited  to  buy  shares  in 
exchange  for  shares  he  already  has  got  he 
should  get  as  much  information  as  if  he 
is  invited  to  buy  shares  for  cash? — — I 
want  to  stop  there  just  a moment  because 
again  when  we  go  through  our  merger 
procedures  or  when  we  go  through  a 
statutory  merger  or  statutory  sale  of 
assets  we  do  not  require  a prospectus. 
We  do  require  much  of  the  same 
information  through  the  proxy  statement 
at  least  if  the  corporation  is  listed.  So 
there  is  in  a sense  a gap  in  our  thinking 
on  this;  where  it  is  done  by  law  through 
a merger  or  consolidation  or  a sale  of 
assets  then  the  man  votes  rather  than 
tenders  securities.  But  where  it  is  an 
exchange  of  shares  there  we  do  certainly 
require  information  to  an  even  greater 
extent  than  in  the  case  of  cash. 

5047.  Chairman : Then  you  have  to 
depreciate  in  your  statements  both  lots  of 
shares  comprised  in  the  exchange! 

5048.  Professor  Gower : Could  I ask 
you  about  the  waiting  period.  I gather 
you  have  evolved  a technique  whereby  in 
effect  the  investor  has  20  days  to  chew 
over  the  information  in  the  prospectus. 
This  astonishes  our  issuing  houses  over 
here.  Can  you  explain  more  fully  how  it 

operates? Mr.  Young : It  astonishes 

us  at  times.  Under  the  Act,  suppose  we 
file  a registration  statement  today,  the 
statutory  period  when  it  becomes  effective 


would  be  20  days  from  now,  but  the 
registration  statement  as  filed  is  incom- 
plete, certainly  as  regards  price  to  the 
public  and  the  underwriting  terms,  and 
of  course  in  some  cases  there  is  accounting 
information  that  is  not  available  at  the 
time  of  the  first  filing.  During  this  20-day 
period  the  underwriters  will  hold  a meeting 
with  the  officers  of  the  company,  in  which 
we  review  the  registration  statement  and 
the  prospectus.  If  necessary  or  desirable 
we  will  have  inspection  trips  to  one  or 
more  of  the  plants  of  the  company  that  is 
involved.  During  this  same  period  of 
time  the  underwriters  and  dealers  who 
expect  to  be  members  of  the  selling  group 
will  be  discussing  the  issue  with  potential 
investors,  presumably  if  it  is  a common 
stock  with  private  investors,  pension 
funds,  insurance  companies  and  so  on, 
and  if  it  is  a debt  security  largely  with 
institutional  investors,  and  be  getting 
ideas  as  to  the  marketability  of  the  issue. 
We  are  allowed  under  the  law  to  discuss 
the  issue  with  potential  investors  but  not 
to  agree  to  make  a sale.  In  the  normal 
course  of  events,  having  received  the 
deficiency  letter  if  there  is  one,  and  having 
finished  our  examination  of  the  issues, 
we  will  obtain  from  the  various  principal 
underwriters  or  the  underwriters  in  whose 
price  views  we  have  particular  confidence 
their  ideas  as  to  what  the  price  of  the  issue 
should  be  to  the  company  and  to  the 
public.  The  managing  underwriter,  which 
is  the  part  of  the  business  we  particularly 
specialise  in,  is  the  one  who  gets  informa- 
tion from  all  types  of  underwriters  and 
from  prospective  purchasers  in  all  parts 
of  the  country.  For  example,  an  issue 
may  be  going  unusually  well  in  New  York 
or  Boston  and  be  very  slow  in  Chicago, 
San  Francisco  and  Philadelphia.  The 
managing  underwriter  takes  into  account 
the  views  of  the  underwriting  group  as  a 
whole  and  he  negotiates  probably  on  the 
evening  of  the  19th  day,  the  proposed 
public  offering  price  with  the  issuer.  It 
is  an  anus-length  negotiation  which 
usually  results  in  an  agreement  on  price 
and  terms  between  the  seller  and  the 
managing  underwriter  on  behalf  of  all  the 
other  underwriters.  Then  as  of  the 
morning  of  the  20th  day  we  file  an  amend- 
ment with  the  Securities  and  Exchange 
Commission,  which  puts  in  the  under- 
writing terms  and  the  offering  price,  and 
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as  soon  as  that  amendment  has  been  made 
effective  by  the  Securities  and  Exchange 
Commission  we  are  free  to  offer  the  issue 
to  the  public.  Usually,  we  get  an  effective 
registration  statement  late  in  the  afternoon 
of  the  20th  day,  although  sometimes  we 
get  it  in  the  morning,  and  our  official 
formal  offering  is  made  in  the  newspapers 
on  the  following  day.  There  is  one 
further  point:  during  the  20-day  period 
we  do  send  out  to  hundreds  of  investors, 
and  in  some  cases  to  thousands  of 
investors,  what  we  call  a “ red  herring  ” 
prospectus,  and  it  can  be  either  a complete 
prospectus  or  a summary  prospectus,  a 
smaller  more  concise  document.  It  is  on 
the  basis  of  these  documents  that  the 
underwriters  and  the  dealers  may  go 
around  and  in  effect  solicit  orders  although 
if  somebody  says  to  me — “ I want  to  buy 
100  bonds  or  100  shares.”— it  would  be 
against  the  law  for  me  to  say — “ I will 
sell  them  to  you.” — we  have  to  wait  until 
the  registration  statement  is  effective  to 
confirm  a sale. 

Mr.  Brownell : I think  the  record  might 
show  why  it  is  called  a “ red  herring  ”. 
It  might  be  misleading  to  the  casual 
reader.  It  has  been  since  the  beginning 
of  practice  under  the  Act  customary  to 
put  across  these  prospectuses  which  are 
not  official  a legend,  always  printed  in 
red  ink,  and  early  in  the  game  they  were 
called  “ red  herring  ” prospectuses.  The 
legend  merely  informs  the  reader  should 
he  read  it  that  the  registration  has  been 
filed  and  that  no  one  can  sell  the  securities 
described  in  the  prospectus  until  it  has 
become  effective. 

5049.  Mr.  Scott : Are  there  in  fact  any 
dealings  which  take  place  unlawfully  on 

the  basis  of  the  “ red  herring  ” ? Mr. 

Morgan : The  price  is  not  fixed:  therefore 
you  cannot  come  to  final  agreement. 

5050.  The  price  is  never  known? 

The  price  is  not  known. 

Mr.  Schwarz:  The  registration  statement 
will  usually  be  made  effective  on  the  same 
day  the  price  is  filed.  There  is  not  a long 
waiting  period:  it  is  either  the  same  day 
or  the  next  day. 

5051.  Professor  Gower : But  supposing 
I am  the  man  in  the  street:  I know  that  a 
company  is  about  to  make  a new  issue  and 


I want  some  shares — how  long  in  fact  shall 
I be  able  to  chew  over  a pretty  complete 
prospectus  before  I have  to  make  up  my 

mind?  Is  that  20  days? Mr.  Young: 

Theoretically  20  days.  I do  not  think 
there  is  any  question  about  it.  Some  people 
do  “ beat  the  gun  ”.  But  it  is  illegal  to 
do  it,  for  anyone  to  agree  to  sell  a security 
to  anyone  before  it  is  an  effective  registra- 
tion. We  have  had  underwriters  in  our 
issues  who  have  sent  out  information 
about  new  issues  which  was  not  properly 
prepared,  and  as  a result  of  which  we  have 
had  to  require  them  to  drop  out  of  the 
underwriting.  But  we  try  to  make  these 
rules  work. 

Mr.  Brownell:  But  Professor  Gower 
should  remember  that  the  “ red  herring  ” 
prospectus,  as  Mr.  Young  has  indicated, 
is  put  in  the  hands  of  investment  analysts 
and  the  various  security  houses,  and  is 
studied  by  them,  and  some  basis  of 
formulating  a judgment  is  offered  before 
the  offering  date:  and  after  the  offering 
date  the  full  prospectus  is  available  and 
the  prospective  purchaser  can  obtain 
copies  of  the  prospectus  and  study  it  at 
his  leisure.  He  may  buy  the  security  in 
the  secondary  market  at  a later  date.  It 
has  often  been  said  many  prospective 
purchasers  do  not  read  those  prospectuses. 
On  the  other  hand  it  is  true  that  they  are 
studied  carefully  by  banks  and  brokers. 
It  is  true  that  large  investors  read  them, 
or  their  advisers  read  them.  It  is  true  they 
are  available;  and  certainly  I think  we  all 
agree  that  our  investors,  as  a result  of 
them,  get  infinitely  better  information 
about  new  securities  than  they  did  in  the 
’20s. 

5052.  Mrs.  Naylor:  Am  I right  in  think- 
ing when  you  file  the  amendment  to  the 
registration  statement  to  give  the  price, 
that  is  technically  an  amendment;  and  the 
S.E.C.  could  insist  on  another  20  days? 
Mr.  Young:  That  is  correct. 

5053.  And  when  they  let  you  go  right 
away,  that  is  an  accelerated  registration? 

Yes.  The  first  concept  was  that  the 

price  and  everything  would  be  filed  in  the 
first  instance;  but  of  course  it  was  obvious 
to  anyone  who  knew  anything  about  the 
business  that  was  not  possible. 

5054.  Professor  Gower:  But  it  would  be 
your  view,  as  I understand  it,  that  some 
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time  is  needed  for  people  to  be  able  to 
chew  over  the  information.  This  philo- 
sophy does  not  work  unless  people  have 

time  to  chew  it  over? It  depends  on 

the  kind  of  security  which  is  being 
offered. 

5055.  You  make  this  point  in  your 
memorandum.  Sometimes,  you  suggest, 
20  days  would  be  too  long.  Under  our 
system  the  waiting  period  is  three  days: 
it  need  not  be  more,  unless  the  under- 
writers themselves  decide  to  make  it 
longer;  and  our  industry  over  here  argue 
that  is  quite  long  enough  and  anything 

longer  is  impracticable. 1 do  not  know 

the  real  background  of  the  three  days,  and 
I do  not  think  we  ought  to  express  an 
opinion. 

5056.  Mr.  Mackinnon:  Do  you  think 

yourself  that  20  days  is  too  iong? 1 

think  it  is  substantially  too  long  for  high- 
grade  securities  of  companies  of  estab- 
lished credit.  However,  I would  say  that, 
purely  from  the  technical  point  of  view, 
even  if  we  could  eliminate  the  waiting 
period  entirely  we  would  not  do  so 
because  in  27  years  since  the  Securities 
Act  the  investment  banking  business  has 
changed  its  method  of  operation,  and  we 
find  it  very  convenient  to  have  a period  of 
time  during  which  we  can  discuss  this 
proposed  issue  with  a client.  When  you 
have  20  days  for  a very  high-grade  issue, 
nobody  really  gets  to  work  on  it  in  fact 
till  about  the  last  week  or  so ; but  what 
may  eventually  happen  is  that  on  certain 
types  of  issues  you  have  a substantially 
shorter  period  of  time  and  may  be  able  to 
proceed  with  more  despatch. 

Mr.  Schwarz:  Until  a year  or  two  ago, 
before  the  S.E.C.  was  so  pressed,  it  was 
very  often  possible  with  high-grade  issues 
to  get  them  effectively  cleared  10-15  days 
after  the  filing.  That  met  some  of  this 
problem,  but  that  has  not  been  done  in 
the  last  18  months  or  two  years — but 
hopefully  it  will  again  be  the  case,  so  that 
you  will  have  some  flexibility  on  this,  and 
may  vary  your  period  from  anything  from 
10  days. 

Mr.  Young : I think  this  General  Motors 
Acceptance  issue  that  we  have  now  will 
probably  become  effective  in  maybe 
around  15  days,  which  is  excellent  co- 
operation from  the  S.E.C.,  particularly  in 
view  of  the  great  pressure  on  it. 


Mr.  Petito:  I think  we  suffer  from 
another  disability  too,  in  that  the  S.E.C. 
interprets  the  law  so  as  to  prevent  any 
announcement  before  a registration  state- 
ment is  filed.  For  instance,  a company 
cannot  announce  to  the  general  public 
and  to  its  stockholders,  that  it  is  planning 
to  make  an  issue  of  SI  50  million,  because 
the  S.E.C.  interprets  that  as  really  a 
selling  manoeuvre.  Therefore  we  cannot 
begin  to  discuss  the  new  issue  until  after 
the  registration  statement  is  filed.  So  we 
need  a certain  amount  of  time  just  for 
the  mechanics. 

5057.  Mr.  Althaus : Part  of  this  question 
of  the  difference  in  period  arises  from  the 
difference  in  the  methods  of  issue  in  our 

two  countries? Mr.  Young:  I would 

say  so. 

5058.  Because  here  the  document  in- 
vites subscription  to  a central  clearing 
agency,  and  the  list  opens  and  closes 
automatically,  whereas  your  underwriters 
are  mainly  concerned  in  the  subsequent 
sale  of  the  securities,  if  I understand 
it  correctly,  and  therefore  there  is  a 
nation-wide — or  at  least  a very  wide — 
selling  campaign  involved  in  it  which 
needs  rather  more  preliminary  discussion 
than  is  the  case  with  us.  Is  that  correct? 

Yes,  I think  so.  For  example,  in 

rights  issues,  we  feel  you  should  have  an 
extended  period  of  time  between  the  time 
the  prospectuses  and  subscription  war- 
rants are  sent  out  and  the  time  the  rights 
expire  so  that  the  shareholders  will  all 
be  given  ample  opportunity  to  subscribe. 
I believe  the  Stock  Exchange  prescribes 
14  days  as  a minimum,  while  under  some 
circumstances  we  have  gone  as  long  as 
six  to  seven  weeks.  I think  it  all  depends 
on  the  circumstances.  We  could  actually 
get  a very  high-grade  bond  sold  in  a 
considerably  shorter  period  of  time  than 
we  would  need  to  sell  a common  stock 
issue — there  would  be  a different  type  of 
buyer. 

5059.  Professor  Gower : Can  you  tell  us 

which  issues  you  do  not  require  registra- 
tion statements  for? Mr.  Schwarz : 

There  are  various  exemptions,  and  I can 
run  over  them,  I think,  fairly  quickly  and 
without  going  into  great  detail:  any 
government  security,  U.S.  Government 
or  State  or  Municipality,  is  exempt.  Any 
bill  of  exchange  or  any  security  issued  by 
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a person  or  organisation  operating  ex- 
clusively for  religious,  educational  or 
beneficent  purposes;  securities  issued  by 
a building  and  loan  association;  any 
security — and  here  come  some  important 
ones — issued  by  a common  or  contract 
carrier,  the  issuance  of  which  is  subject  to 
certain  conditions  applicable  to  the  indus- 
try (really  that  excludes  almost  all  rail- 
roads). Also  certificates  issued  by  a 
receiver;  an  insurance  or  endowment 
policy;  any  security  exchanged  by  an 
issuer  with  its  own  existing  security 
holders  without  payment  of  any  com- 
mission. Also  banks  do  not  have  to 
register  securities,  but  insurance  com- 
panies do. 

5060.  Mr.  Watson:  Could  I understand 
a little  more  about  this  “red  herring” 
prospectus.  Is  this  document  completely 
irregular,  in  the  sense  that  it  is  not 

scrutinised  by  the  S.E.C.? It  is  the 

document  which  is  filed  with  the  S.E.C. 
It  is  usually  the  original  prospectus  which 
is  filed:  it  is  distributed.  If  the  S.E.C. 
comes  along  and  says,  “ This  is  terrible, 
you  have  to  make  a good  many  changes.”, 
then  you  will  be  required  to  send  out 
to  every  person  to  whom  you  have 
given  the  “red  herring”  prospectus  a 
correct  prospectus. 

5061.  I follow. Ordinarily,  if  there 

is  just  some  minor  change  in  wording, 
that  would  not  be  required.  If  the  thing 
was  an  extreme  case  you  might  even  be 
required  by  the  S.E.C.  in  a covering  letter 
to  call  attention  to  the  facts. 

5062.  Sir  George  Erskine : Is  there  any 

exemption  related  to  the  amount? 

There  are  certain  exemptions.  I think 
issues  for  $300,000,  under  certain  circum- 
stances, are  very  much  simplified — one- 
or  two-page  documents. 

5063.  Chairman:  Could  you  tell  me, 
when  you  come  to  the  distribution  of  the 
actual  effective  prospectus  do  you  make 
any  use  of  the  newspapers?  In  this 
country'  almost  all  prospectuses  are  pub- 
lished in  full  in  the  Press.  Do  you  do 

that? Yes,  there  is  in  the  newspaper 

what  we  call  a “tombstone  advertise- 
ment ”,  which  does  no  more  than  give  the 
title  of  the  issue  and  the  price  and  the 
principal  underwriters  and  reference  to 
the  place  where  the  prospectus  can  be 
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obtained.  There  are  rules  of  the  S.E.C. 
under  which  a newspaper  prospectus  may 
be  published;  and  I believe  that  at  one 
time  Morgan  Stanley  in  particular  made 
use  of  this  right  of  publishing  a newspaper 
prospectus,  which  might  take  up  half  a 
page  or  a quarter-page,  and  was  sum- 
marised. I think  they  have  not  done  this 
for  a long  time. 

Mr.  Young:  We  have  not  in  recent  years. 
I think  it  is  just  a matter  of  cost.  The 
cost  of  advertisements,  even  the  “ tomb- 
stone ” prospectuses  in  some  cases,  runs 
to  $75,000,  and  we  just  cannot  afford, 
with  the  present  spreads,  to  use  that  kind 
of  advertisement. 

5064.  Chairman:  You  were  showing  us 
prospectuses  of  a fair  number  of  pages, 
and  I was  just  thinking  it  could  cost  a 
large  amount  and  would  use  a lot  of 

advertising  space. It  would  be  an 

enormous  expense. 

5065.  Mr.  Scott:  And  you  do  not  adver- 

tise any  application  forms  which  could  be 
cut  out  and  used — would  that  be  unlaw- 
ful?  We  have  a preliminary  advertise- 

ment which  carries  a form  of  that  type, 
as  I remember,  where  a man  can  express 
interest  in  the  security;  but  we  have  never 
used  one  ourselves. 

Mr.  Schwarz:  I think  it  would  be  help- 
ful to  the  Committee  to  recognise  that 
though  the  New  York  Times  and  the  Wall 
Street  Journal  have  a very  wide  circula- 
tion throughout  our  country,  generally 
speaking,  we  have  thousands  of  news- 
papers— or  at  least  hundreds — in  which 
such  advertisements  would  have  to  be 
inserted.  It  is  very  different  from  your 
situation,  where  a few  newspapers  may 
cover  the  whole  country. 

5066.  Mr.  Althaus:  One  of  the  conse- 
quences of  advertising  the  full  prospectus 
in  the  Press  here  is  that  it  immediately 
excites  widespread  comment  in  the  tech- 
nical and  lay  Press.  Is  there  any  such 
consequence  in  your  issues,  is  such 
comment  made  when  the  prospectus 
becomes  available  to  the  public  at  large? 

Mr.  Young:  I would  say  that  the  day 

we  file  the  registration  statement  we 
release  a brief  Press  notice  relative  to  it. 
I would  also  say  that  the  people  in 
industry  and  business  are  so  aware  of  all 
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that  is  going  on  in  financing  in  their  field 
that  the  moment  a company  that  is  of 
interest  to  them  files  a registration  state- 
ment they  will  get  a copy  of  it  from  the 
local  investment  bankers  if  they  wish; 
and  then  we  advertise  not  only  in  news- 
papers from  coast  to  coast  but  in  maga- 
zines such  as  Time  and  Newsweek  and  the 
financial  magazines. 

5067.  My  point  really  was  by  the 
publication  of  these  things  you  immedi- 
ately excite  technical  comment  and  com- 
ment in  the  financial  columns  of  papers 
which  are,  by  that  very  fact,  made 
available,  for  what  they  are  worth,  to  a 

wide  public  of  millions  of  people. 

Yes.  We  also  have  services  such  as 
Standards  and  Moody’s,  and  every  new 
issue  of  any  size  and  substance  is  analysed 
by  these  services,  and  cards,  such  as  your 
Exchange  Telegraph  cards,  are  sent  out 
to  thousands  of  subscribers  and  investors 
around  the  country.  Services  such  as 
Standards  and  Moody’s  will  come  out 
with  a recommendation  of  what  they  think 
about  the  issue,  and  not  only  that,  but 
what  they  think  the  price  ought  to  be — 
much  to  our  chagrin  at  times. 

5068.  Mr.  Richardson : And  that  occurs 

during  the  waiting  period  of  the  filed 
statement? Yes. 

5069.  And  in  your  experience  are  there 
any  issues  which  in  fact  are  not  made 
because  of  the  publicity  they  attract 
within  that  waiting  period?— — I think 
there  have  been  a number  of  issues  that 
have  been  filed  that  have  never  been  com- 
pleted: whether  it  is  due  to  the  publicity 
or  the  fact  that  the  underwriters  mis- 
calculated the  saleability  of  the  issue,  I do 
not  know. 

5070.  Of  course,  if  you  are  talking  in 
terms  of  1959  conditions  in  the  S.E.C., 
you  might  easily  find  an  issue  which 
would  become  unsaleable  through  a 
change  in  the  market  conditions  during 
the  period  you  have  to  wait  for  clearance, 

might  you  not? Mr.  Morgan : Yes,  I 

think  it  has  happened. 

Mr.  Schwarz : It  sometimes  works  the 
other  way,  of  course. 

5071.  Of  course,  but  if  it  is  going  to  be 
a period  of  about  two  months,  it  must  be 
difficult  for  the  buyer  to  predict  what  the 
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price  will  be  at  the  time  of  the  issue  of 
the  first  prospectus. It  is  really  im- 

possible. The  way  we  work  it  when  we 
start  discussing  a possible  issue  with  a 
client — it  may  be  two  or  three  months 
beforehand — is  that  we  express  what  you 
might  call  a range  of  view.  Almost 
invariably,  the  day  before  or  two  or  three 
days  before  we  file  the  registration  state- 
ment we  have  another  meeting  with  them 
after  all  the  work  has  been  done  to  bring 
our  marketing  views  up  to  date:  but  they 
of  course  recognise  that  we  can  only  give 
them  our  own  view  of  the  matter,  because 
frequently  it  is  very  secret  information 
and  we  do  not  talk  to  anybody  outside  of 
our  own  firm.  And  then  they  recognise 
that  during  the  waiting  period  market 
conditions  may  change  and  it  can  turn 
out  that  the  issue  is  not  too  attractive  to 
the  market,  and  you  have  to  adjust  price 
views  in  relation  to  that.  On  the  other 
hand  sometimes  during  the  waiting  period 
we  find  we  can  sell  the  issue  better  than 
we  thought  we  could. 

5072.  Professor  Gower : Nobody  is  on 

risk  during  that  period? No.  The 

only  case  where  you  are  on  risk  for  any 
extended  period  of  time  is  in  common 
stock  underwritings,  which  are  usually 
offered  at  some  discount  from  the  market. 

5073.  Is  there  any  limit  of  time  laid 
down  by  the  S.E.C.  between  issues,  so  as 
to  avoid  a plethora  of  issues^  at  any  one 
time — is  the  market  spaced  in  any  way, 

or  not  ? No,  Sir : there  is  no  such  thing 

as  the  Capital  Issues  Committee.  We 
have  always  thought  that  the  market 
itself  is  a good  adjuster  of  that.  I would 
say  that  we  and  other  investment  bankers 
follow  the  practice,  if  we  have  a really 
important  piece  of  financing,  of  advising 
our  Treasury  through  the  Federal  Reserve 
and,  if  it  involves  foreign  financing,  the 
State  Department  as  well.  That  is  the 
only  kind  of  information  we  give  out 
ahead  of  time. 

5074.  Mr.  Bingen : And  subsequent  to 

that  you  can  place  this  issue  at  any  time 
you  like,  even  though  it  is  a billion 
dollars? Yes. 

5075.  Professor  Gower:  Could  I turn 
now  to  the  Securities  Exchange  Act? 
First,  the  Act  regulates  brokers,  dealers 
and  exchanges.  You  have  given  us  some 
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information,  and  I gather  you  think  it  has 
been  very  effective  in  eradicating  unde- 
sirable market  practices? Yes. 

5076.  Then  secondly  it  requires  that 
companies  and  other  firms  who  have  filed 
registration  statements  should  file  reports 
with  the  S.E.C.  and  with  the  Exchanges 
upon  which  they  are  listed.  There  are 
three  types  of  reports,  and  they  are 
annual  reports;  half-yearly  financial  state- 
ments; and  current  reports  after  certain 
major  occurrences  have  taken  place— -is 

that  what  it  comes  to? Mr.  Brownell : 

In  respect  of  all  securities  listed  on  any 
of  the  Exchanges,  the  companies  have  to 
file  the  reports  to  which  you  have  referred, 
and  also  non-listed  companies  which 
register  securities  under  the  1933  Act  have 
to  agree  they  will  submit  reports,  so-called 
annual  reports,  on  Form  10K  (which  we 
have  furnished  to  the  Committee),  and 
current  reports  within  at  most  10  days 
after  the  end  of  each  calendar  month, 
reporting  any  changes  in  certain  circum- 
stances of  the  company.  We  have  also 
given  you  copies  of  those.  The  current 
reports  need  not  be  filed  unless  a change 
has  occurred  in  certain  specified  matters. 
Then  on  another  form  half-yearly  finan- 
cial statements  must  be  filed.  As  a matter 
of  fact,  the  New  York  Stock  Exchange 
supplements  that  by  requiring  quarterly 
financial  statements  regarding  all  listed 
securities. 

5077.  The  annual  reports  and  current 
reports  are  not  just  accounts — they  give 
certain  information  designed  to  bring  the 
original  registration  statement  up  to  date? 

That  is  true  of  the  annual  reports. 

The  half-yearly  reports  are  financial  state- 
ments. The  current  reports  cover  recent 
developments  and  events. 

5078.  In  these  reports,  what  informa- 
tion has  to  be  given  about  subsidiary  and 
associated  companies — is  the  information 
required  limited  to  the  company  itself? 

The  annual  reports  have  to  give 

names  of  the  subsidiary  companies  and 
also  of  the  parent  companies. 

5079.  The  names  of  both? Yes. 

5080.  And  accounts  may  have  to  be 

consolidated? Mr.  Schwarz:  Form 

10K  has  to  have  it  consolidated. 

5081.  But  in  the  United  States,  assum- 
ing these  regulations  apply,  anyone  can 


find  out  what  the  subsidiary  of  any 
company  is  and  what  the  holding  company 
is?— That  is  right. 

5082.  And  have  there  been  complaints 
that  this  is  giving  away  valuable  informa- 
tion?— • — Mr.  Brownell:  I myself  have 
never  heard  any  serious  complaints  raised 
on  that  score. 

5083.  There  is  no  exemption  because 

the  company  operates  abroad? 1 have 

never  heard  any  objection  from  the  com- 
panies I have  worked  for— maybe  some- 
body else  has? 

Mr.  Young:  There  is  one  exemption  in 
the  case  of  a company  operating  abroad 
where  you  do  not  have  to  give  figures. 

Mr.  Brownell:  There  is  also  exemption 
for  any  information  involving  national 
security;  there  is  no  problem  on  that. 

5084.  Are  there  any  requirements  about 
associated  companies  that  are  not  sub- 
sidiaries?—What  do  you  mean  by 
associated  company? 

5085.  One  company  holds  45  per  cent. 

of  the  shares  of  another. 1 think  that 

would  not  be  referred  to  as  a subsidiary 
and  would  not  have  to  be  disclosed  as  a 
separate  entity. 

Mr.  Petito:  In  the  Schedule  of  Part  K, 
you  have  a list  of  subsidiaries. 

5086.  A company  holding  45  per  cent, 
of  the  shares  of  another  presumably 
would  have  to  register  under  section  16? 

Mr.  Brownell:  It  would  depend  on 

whether  the  stock  was  listed.  It  probably 
would  not  be  a listed  security. 

5087.  Mr.  Lawson:  This  information  is 

just  placed  on  the  file  ? Mr.  McDaniel : 

Just  placed  on  the  file,  which  is  public. 

5088.  And  the  published  accounts  can 

take  the  form  of  a consolidated  account, 
can  they?  In  this  country  we  have 
to  publish  both  the  parent  company’s 
accounts  and  the  consolidated  accounts  of 
the  group.  Am  I right  in  thinking  that 
in  your  country  you  need  not? Some- 

times, when  certain  conditions  are  met, 
you  can  avoid  publishing  accounts  of  the 
parent  company  by  itself. 

5089.  Professor  Gower:  Thirdly,  the 
1934  Act  requires  certain  information 
when  proxies  are  solicited.  You  have 
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been  kind  enough  to  supply  us  with 
various  specimens  of  proxy  statements 
which,  as  I understand  it,  have  to  be 
cleared  with  the  S.E.C.  and  accompany 
any  solicitation  for  proxies  on  behalf  of 
the  management  or  of  other  people-  if 
the  votmg  relates  to  a merger  the  proxy 

statement  may  be  long? Mr.  Brownell- 

But  normally  they  are  much  shorter 
than  a registration  statement.  Our  proxy 
statement  is  intended  to  give  the  stock- 
holders the  information  they  ought  to 
have  before  them  before  they  vote  their 
shares  at  a meeting.  These  proxy  state- 
ments must  be  sent  to  shareholders  and 
must  be  filed  only  where  there  is  to 
be  solicitation  of  proxies  from  holders 
of  listed  securities.  They  are  filed  with 
the  S.E.C.  ; under  the  Act  and  Regu- 
lations, if  the  S.E.C.  does  not  object 
they  become  operative  in  10  days.  The 
S.E.C.  sometimes  points  out  errors,  and 
it  is  their  usual  practice  to  write  and  tell 
you  they  see  no  objection  to  the  state- 
ment. Then  you  go  ahead  and  print  it; 
but  you  are  cautioned  not  to  print  till  you 
have  heard  that  it  is  all  right.  There  is  a 
good  deal  of  agitation  to  extend  the  use 
of  the  proxy  statement  to  non-listed 
securities. 

5090.  Mr.  Bingen:  Quite  obviously 
every  company  has  to  file  a gigantic 
amount  of  material  over  the  years  with 
the  S.E.C.  Can  I,  as  a member  of  the 
public  or  a stockholder,  go  and  search  the 

file? Yes,  Sir,  you  can.  You  might 

have  to  wait  some  time  before  finding  out 
what  happened  ten  years  ago.  There  is 
a room  of  some  size  in  the  S.E.C.  with  a 
delivery  desk — something  like  in  a public 
library — and  one  can  go  and  ask  for  the 
reports  filed  this  year  by  the  directors  of 
such  and  such  a company  with  respect  of 
their  shareholdings.  The  girl  will  dis- 
appear and  come  back  pretty  soon  with 
the  reports,  and  you  can  sit  at  the  table 
and  thumb  them  over.  Or  you  can  ask 
for  a certain  registration  statement  of  a 
certain  company,  and  you  can  get  it. 
Also,  for  a reasonable  fee,  you  can  have 
photostats  taken  and  take  them  away  with 
you. 

5091.  Mr.  Brown:  But  you  would  have 

to  go  to  Washington  presumably? 

You  can  write  and  get  photostats;  and  I 
think  you  can  get  some  of  the  material  at 


?XchanSe  in  New  York.  But  I 
think  Washington  is  the  only  place  you 
can  find  a complete  file.  y 

aJnooi  Por°^-SOr  Gower-  A considerable 
amount  of  this  material  is  published  in 
various  business  manuals,  and  therefore 
gets  out  to  the  business  world  that  way? 
That  is  right. 

5093.  I think  one  of  the  things  the 
proxy  statement  always  has  to  give  is 
information  about  any  substantial  interest, 
direct  or  indirect  of  each  director,  officer 
or  Other  person  soliciting  proxies,  and 
their  associates:  that  is  one  of  the  more 
important  things  that  has  to  go  into  every 

Er<uy?-~TYes'  Direct°re,  officers  and 
holders  of  more  than  10  per  cent,  of  the 
company  s stock,  and  their  associates  as 
defined  m the  rules,  must  disclose  any 
material  interest  in  company  transactions 
tor  the  past  year,  or  in  transactions  there 
proposed.  Also  candidates  for  the  office 
ot  director  must  disclose  their  share- 
holdings. 


5094.  I see  that  “ associate  ” is  widely 
denned  so  as  to  include  husbands,  wives 
and  relatives  living  in  the  same  house. 

Has  that  caused  any  difficulties? No, 

not  really:  we  get  queries  about  visiting 
cousins  but  no  serious  problems. 

5095.  Now  in  the  memorandum  of  the 
they  say  this  is  perhaps  their  most 

effective  disclosure  device— the  proxy 

regulations.  Would  you  agree? They 

are  certainly  an  effective  disclosure  device. 
I do  not  know  that  I would  use  the  super- 
lative in  all  respects.  The  reports  called 
for  under  section  16  of  the  Securities 
Exchange  Act  go  a great  deal  further  than 
what  you  have  to  disclose  in  a proxy 
statement.  However,  the  proxy  statement 
does  call  for  some  disclosures,  and  I think 
it  is  fair  to  say  that  proxy  statements  are 
more  often  read  by  individuals  than 
prospectuses — maybe  because  they  are 
shorter  and  because  they  relate  directly 
to  the  way  in  which  the  man  might  vote 
at  a shareholders’  meeting. 

5096.  And  the  proxy-form  must  always 

be  a two-way  one,  must  it  not? That 

is  a little  box  where  you  can  vote  “ yes  ” 
or  “no”  is  it?  Yes,  except  that  on 
votes  for  directors  they  do  not  have  to  be 
two-way.  If  you  want  a change  of 
directors  you  have  to  take  other  steps. 
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5097.  And  this  screening  by  the  S.E.C. 
applies  not  only  to  the  original  proxy 
statement  but  also  to  any  follow-up 

literature  which  is  sent  out? The 

screening  does  apply  to  the  original  proxy 
statement.  I think  you  had  better  ask 
Mr.  Cohen  about  the  extent  to  which 
they  screen  supplementary  information. 
I strongly  suspect  that  often  it  is  just  filed 
with  them.  However,  Mr.  Cohen  can 
advise  you  better  than  I can. 

5098.  Has  it  succeeded,  in  your  view, 
in  eradicating  a lot  of  indiscriminate  mud- 
slinging?  Is  there  now  a tendency  to  be 
fair  and  responsible  in  the  statements 

made  about  the  other  side? Well,  I 

do  not  know  if  I could  go  that  far. 

5099.  Turning  to  Insider  Trading,  sec- 
tion 1 6 of  the  Act,  we  are  interested  in  this 
because  we  have  section  195  of  our  own 
Act,  under  which  directors  are  required 
to  register  their  holdings,  but  this  does  not 
seem  to  be  very  effective,  possibly  because 
it  is  not  open  to  the  public.  We  are  also 
interested  because  these  provisions  of 
section  16  apply  to  shareholders  who  hold 
more  than  10  per  cent.,  and  we  are  con- 
sidering the  extent  to  which  one  should 
try  to  reveal  the  beneficial  ownership  of 
nominee  holdings.  I gather  generally 
that  your  view  is  that  this  section  has  been 
salutary  and  has  materially  diminished 
the  abuse  by  directors  and  others  of  inside 

information. That  is  too  broad  a 

question  to  attempt  to  answer  with  a 
“yes”  or  “no”.  Section  16  of  the 
Securities  Exchange  Act  is  divided  into 
three  parts,  a,  b,  and  c.  Paragraph  ( a ) 
requires  all  directors  and  officers  of  listed 
companies — and  I should  point  out  the 
entire  section  refers  only  to  listed  com- 
panies and  not  to  unlisted  ones — to  file 
with  the  S.E.C.  their  holdings  of  shares 
and  their  changes  of  holdings  from  time 
to  time,  their  purchases  and  sales.  It  also 
makes  the  same  requirement  of  those  who 
hold  10  per  cent,  or  more  of  the  company’s 
stock — not  only  that  directly  held  but 
stock  beneficially  held.  Paragraph  (A), 
which  applies  to  those  same  individuals, 
imposes  a very  strict  and  very  arbitrary 
penalty  on  directors,  officers  or  10  per 
cent,  holders,  who  make  a profit  from  the 
sale  or  purchase,  or  purchase  and  sale,  of 
their  company’s  stock  within  a six-months’ 
period.  If  it  is  six  months  and  one  day, 
they  are  not  touched;  but  if  it  is  five 


months  and  29  days,  they  are  caught.  I 
will  come  back  to  that  paragraph.  Para- 
graph (c)  is  a simple  provision  that  the 
same  class  of  people  may  not  sell  stock 
short — which  gives  cause  for  little  com- 
ment. In  New  York  it  is  a penal  offence 
for  a director  to  sell  stock  short,  and  many 
other  states  have  prohibitions  of  a like 
character. 

You  ask  whether  all  those  provisions 
have  worked  well  and  whether  they  have 
produced  proper  disclosures,  and  so 
forth.  As  to  paragraph  ( a ),  we  believe 
it  has  worked,  and  that  directors  and 
officers  and  10  per  cent,  stockholders  have 
conformed  to  it  to  a very  remarkable 
degree.  I say  that  with  the  greater  con- 
fidence because  in  our  work  we  have  never 
encountered  any  case  where  the  proper 
reports  were  not  filed,  except  through 
inadvertence.  We  have  had  enquiries  not 
infrequently  as  to  how  you  count  up  to 
10  per  cent,  and  these  enquiries  often  seek 
interpretation — who  are  associates,  and 
things  of  that  kind.  I have  also  talked 
with  Mr.  Cohen  about  the  extent  to  which 
those  reports  were  filed,  and  he  tells  me 
that  he  believes  the  officers  and  directors 
and  10  per  cent,  stockholders  of  all  these 
listed-  companies  are  really  meticulous  in 
filing  them  and  that  during  the  years  he 
had  been  with  the  S.E.C.  he  thought  the 
number  of  proceedings  instituted  for 
failure  to  file  were  less  than  ten.  There  is 
in  the  1934  Act  a general  clause  to  the 
effect  that  wilful  violation  of  that  section 
would  carry  a fine  of  up  to  $10,000  and 
a possible  prison  term  of  up  to  two  years; 
but  as  far  as  I know  this  has  never  been 
imposed.  As  regards  paragraph  (6),  as 
I said,  it  is  a very  arbitrary  rule.  It  does 
not  touch  the  director  who  goes  into  the 
market  just  before  the  dividend  is  in- 
creased, which  he  found  out  about  just 
two  days  before  it  was  announced,  and 
buys  the  stock  and  gets  the  benefit  of  the 
increase  and  then  some  years  later  sells 
it  and  profits  by  it.  It  does  not  catch  the 
man  who  learns  of  the  losses  that  are 
going  to  be  disclosed  in  the  year-end 
statement  and  rushes  out  and  sells  his 
stock,  that  is  unless  he  has  bought  some 
in  the  six  months  preceding  (or  in  the  six 
months  following),  in  which  case  if  he 
made  a profit  he  would  be  caught.  When 
Professor  Loss  appears  before  you,  you 
might  ask  him  about  it.  In  his  treatise 
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he  discusses  both  the  pros  and  cons  of 
section  16.  It  does  reduce  short-term 
inside  trading.  I think  it  will  stay  on  our 
Statute  Book  till  someone  devises  some- 
thing better,  and  until  then  I do  not  think 
Congress  will  touch  it.  I think  frequently 
it  operates  arbitrarily  and  sometimes 
harshly.  Is  it  lived  up  to  ? Yes  it  is.  I 
told  you  these  records  were  public,  and 
I myself  have  been  in  that  room  and  I 
have  seen  at  the  tables  in  the  little  library 
knots  of  two  or  three  young  men  or  young 
girls  who  go  through  those  statements  of 
directors’  purchases  and  sales,  trying  to 
find  somebody  who  bought  and  sold 
within  a six-months’  period.  They  are 
probably  down  there  for  lawyers,  who  then 
institute  suits  against  the  officer  or  director 
if  he  did  not  account  for  his  profit.  We 
have  had  individuals  who,  through  com- 
plete oversight  and  negligence,  failed  to 
make  a refund.  All  you  can  do  is  advise 
them  to  draw  their  cheque  and.  turn  it 
over  to  the  company.  There  is  no  defence. 
We  have  had  cases  where  it  is  not  perfectly 
clear  that  the  shares  bought  and  sold 
were  comparable— for  example,  common 
stock  as  against  convertible  preferred,  or 
the  acquisition  of  stock  options  as  against 
the  sale  of  common  stock  within  the  six- 
months’  period.  There  are  a lot  of  people 
who  are  diligent  in  seeking  out  such  cases, 
because  usually  lawyers  who  bring  the 
cases  are  allowed  an  appropriate  fee  on 
any  amount  recovered  for  the  company. 


within  the  same  period  for  reasons  which 
might  have  nothing  to  do  with  informa- 
tion he  has  obtained  as  a director — he 
would  be  obliged  to  turn  over  his  profit 
just  the  same.  It  does  not  matter  whether 
it  is  the  result  of  inside  information  or 
not. 

Mr.  Schwarz:  By  the  same  token  he 
can  avoid  any  accountability  under  sec- 
tion ( b ) by  waiting  six  months,  though  in 
fact  he  may  have  taken  advantage  of 
inside  information.  It  is  purely  arbitrary. 

5101.  Professor  Gower:  Nevertheless 
the  dates  on  which  he  bought  and  sold 
will  appear  on  the  register,  and  if  he 
bought  two  days  before  a directors' 
meeting,  where  a high  dividend  was 
announced,  this  will  be  brought  to  the 
attention  of  his  colleagues  even  though 
he  may  not  have  to  account  for  his  profit? 

The  reporting  requirements  do  not 

require  specification  of  date:  it  requires 
the  month,  but  not  the  day  of  the  month. 

Mr.  Young:  Professor  Gower,  I think 
it  is  fair  to  say  that  while  people  generally 
support  the  complete  disclosure  require- 
ments of  section  16(a)  there  are  many 
people  who  feel  section  16  (b)  is  un- 
reasonable. 

5102.  This  requirement  for  disclosing 
holdings  over  10  per  cent. : is  that  the  only 
requirement  for  disclosure  of  shares  m 

nominees’  names? Mr.  Brownell:  Yes, 

as  far  as  the  1934  Act  is  concerned. 


5100.  Mr.  Scott:  Supposing  he  buys  in, 
say,  November,  having  already  got  quite 
a lot  of  stock,  is  there  any  presumption 
as  to  which  stock  he  has  sold?  -Yes, 
the  presumption  is  against  you:  it  is 
always  the  worst.  This  is  unlike  our  rule 
in  the  case  of  capital  gains  tax,  where  you 
can  take  any  share  you  wish  and  sell  the 
one  that  results  in  the  lowest  capital  gams 
tax. 


Mr.  Schwarz:  The  Courts  allow  for  this 
by  looking  six  months  forward  and  back 
and  taking  the  transactions  that  wilt 
result  in  the  highest  amount  of  profat, 
irrespective  of  whether  they  have  any 
connection  with  so-called  inside  trading. 


Mr.  Brownell:  It  may  be  harsh,  though 
maybe  it  has  brought  home  to  people  that 
inside  trading  is  wrong:  but  it  may  be  the 
director  bought  or  sold  the  same  stock 


5103.  Mr.  Brown:  As  regards  the 
general  law  of  accounting  for  profits 
within  the  six-months’  period,  having 
defined  what  is  wrong— which  is  making 
a profit  within  six  months — is  there  any 
general  feeling  that  it  is  perfectly  moral 
to  take  account  of  inside  knowledge,  as 
long  as  you  do  not  make  a profit  within 

six  months? No,  if  anything  it  might 

be  slightly  the  reverse;  but  certainly  it  is 
not  what  you  suggest. 


Mr.  Morgan:  It  impresses  it  upon 
individuals  that  it  is  wrong  to  take 
advantage  of  inside  information. 


5104  Professor  Gower:  And  now  to 
counting  rules.  As  I understand  it  by 
,d  large,  identical  rules  apply  to  both  the 
iginal  registration  statement  and  to  the 

mual  and  current  reports? Mr. 

rcDaniel : That  is  correct. 
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5105.  What  about  half-yearly  state- 
ments? How  much  detail  is  required  in 
those? Most  companies  give  approxi- 

mately the  same  information  and  the  same 
breakdown  that  they  give  in  then  published 
annual  reports  to  their  stockholders.  It 
is  sometimes  a little  abbreviated,  but  not 
very  often. 

5106  The  major  respects  in  which  they 
differ  from  the  rules  in  this  country  are 

as  regards  turnover  and  sales? that 

is  correct. 


ammunition  to  one’s  rivals.  I imagine 
the  same  thing  happens  in  the  United 
States.  Have  these  forebodings  proved 

accurate? In  the  United  States  in  the 

late  20’s  we  had  approximately  the  same 
situation  as  regards  financial  disclosure 
as  exists  in  this  country  today.  We  had 
exactly  the  same  arguments  as  are  heard 
here  currently  against  additional  disclo- 
sures. But  I do  not  know  of  anyone  who 
claims  he  has  been  seriously  injured  by 
the  disclosures  that  have  been  made;  and 
there  is  now  very  little  objection  to  them. 


5107.  And  officers’  remuneration?— 

I think  you  are  a little  hit  stricter  on  that 
than  they  are  in  the  United  States  under 
that  particular  Act. 

5108.  Yes,  our  requirements  are  differ- 
ent- and  information  on  the  method  of 
valuation  and  depreciation.  Are  those 
the  three  main  respects  in  which  there  are 

contrasts  ? 1 think  the  American  would 

show  turnover  figures,  the  cost  of  sales 
and  a reasonable  breakdown  of  the  other 


expenses. 

5109.  As  regards  turnover,  as  X under- 
stand it,  you  have  to  give  figures  of  global 
sales? That  is  correct. 


5110.  And  separate  figures  relating  to 

any  class  of  business  contributing  15 
per  cent,  or  more  to  the  global  turnover 
and  sales? That  is  not  so. 

5111.  No  longer? Unfortunately, 


no. 

Mr.  Schwarz:  May  I interject  there?  I 
think  it  is  true  of  a non-consolidated  sub- 
sidiary, but  for  a consolidated  subsidiary 
you  do  not  have  to  give  separate  figures 
consolidated  in  the  accounts,  even  if  that 
subsidiary  produces  15,  20  or  30  per  cent, 
of  the  group  profits. 

5112.  So  really  it  is  only  the  global  turn- 
over figure  you  give? Mr.  McDaniel: 

If  I understand  your  question  correctly, 
if  you  had  a company  that  had  two  widely 
diverse  lines  of  business,  it  would  be  only 


5115.  Mr.  Lawson:  Do  you  find  that 
really  this  information  is  of  any  great 
value,  bearing  in  mind  what  you  have  said 
about  the  need  to  give  only  figures  ol 
global  sales.  Most  companies  make  quite 
a wide  range  of  products,  at  any  rate  in 
this  country,  and  if  you  give  only  total 
sales  for  the  whole  lot,  where  profit  mar- 
gins may  vary  a lot  is  it  really  of  any  use  ' 

1 think  it  is  anyway  a step  in  the  right 

direction,  and  the  way  companies  are 
evolving  it  would  be  desirable  for  more 
information  to  be  given  than  is  actually 
required  now.  It  is  quite  true  that  many 
stockholders  who  get  this  information  are 
not  going  to  understand  it,  and  do  not 
read  it,  but  anyhow  I still  think  they  are 
entitled  to  have  it. 

Mr.  Young:  In  many  annual  reports, 
and  certainly  in  registration  statements 
and  prospectuses,  we  deal  with  that 
problem  by  setting  forth,  in  the  order  of 
their  importance,  the  principal  types  of 
business  that  the  company  is  engaged  m. 
For  example  in  the  chemical  business, 
how  much  of  it  may  come  from  the 
textile  end  of  the  business— or  paints  and 
fabrics  and  so  on— which  gives  an  investor 
some  reasonable  idea  as  to  the  importance 
of  the  various  parts  of  the  business.  The 
main  thing  which  is  not  given,  and  which 
would,  I think,  be  unfortunate  from  the 
standpoint  of  many  companies,  is  the 
margin  of  profit  on  those  respective  parts 
of  the  business. 


the  total  sales. 

5113.  That  was  the  point. That  does 

not  always  result  in  a fair  statement. 

5114.  No,  quite.  In  the  United  King- 
dom it  is  very  often  argued  that  if  one  had 
to  give  any  figures  about  the  sales  and 
costs,  it  would  involve  giving  deadly 


5116.  The  thing  that  one  has  to  think 
about  in  this  problem  is  that  for  the 
company  which  makes  one  product,  or  a 
very  narrow  range  of  products,  this  dis- 
closure of  turnover  will  in  effect  mean  a 
disclosure  of  their  margin  of  profit.  A 
competitor  may  be  part  of  a large  group. 
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which  discloses  only  a group  figure  of 
turnover,  which  has  no  meaning  in  rela- 
tion to  that  particular  product;  so  the 
small  man  is  placed  at  a disadvantage  in 
relation  to  the  large.  That  is  the  type  of 

problem  we  are  facing. 1 do  not  know 

about  over  here,  but  I do  not  think  it  has 
been  found  to  be  a serious  situation  in 
America.  Of  course,  in  the  steel  business 
you  have  a number  of  different  types  of 
steel  and  steel  products.  If  a company 
were  making  just  nuts  and  bolts,  one 
might  well  know  what  its  margin  of 
profit  was. 

Mr.  Schwarz:  Although  figures  as  to 
consolidated  subsidiaries  are  not  required 
to  be  given  separately — accounts  are  not 
given  separately — still  under  the  registra- 
tion requirements  of  the  1933  Act,  at 
least  in  the  SI  form,  the  description  of  the 
business  is  required  in  the  following 
detail:  “ If  the  business  consists  of  the 
production  or  distribution  of  different 
kinds  of  products  or  the  rendering  of 
different  kinds  of  services,  indicate,  so  far 
as  practicable,  the  relative  importance  of 
each  product  or  service,  or  class  of  similar 
products  or  services,  which  contributed 

15  per  cent,  or  more  to  the  gross  volume  of 

business  done  during  the  last  fiscal  year.  . 
That  is  perhaps  a compromise  between 
those  who  would  like  to  get  the  figures 
which  show  your  exact  margin  on  different 
lines  of  business,  but  the  disclosure  of 
which  would  be  strongly  resisted,  I am 
sure,  by  many  companies,  and  those  who 
seek  to  get  some  picture  textuaily  of  the 
relative  importance  of  different  lines. 

5117  What  puzzles  me  is  how  will  you 

in  fact  avoid  the  small  man  having  to  give 
his  margin  of  profit,  -which  you  say ' is 
damaging— how  do  you  avoid  that  in  the 
case  of  a business  which  produces  only 
one  product?  There  are  certainly  some 
specialised  businesses  here.  How  do  you 
avoid  this  problem  so  far  as  they  are 
concerned? :Mr.  McDaniel:  You  can- 

not, in  a case  like  that. 

Mr.  Petito:  Such  as  a cement  company, 
maybe. 

5118  Yes.  exactly.  I understand  Mr. 
Young  said  it  was  desira.tle  Pr^en^ 
that  being  disclosed.—If  they  me  a 
public  company  and  subject  to  the  Stock 
Exchange  & Security  legislation,  they 


record  their  sales  plus  their  cost  of  goods 
sold;  so  their  margin  of  profit  is  known, 
whether  a small  single  product  company 
or  a large  multiple  product  company. 

5119.  It  does  not  seem  to  cause  any 
difficulty? — — It  has  not  so  far.  A number 
of  companies  give  their  turnover  by  pro- 
duct. For  instance  I was  looking  at  some 
companies  in  the  pulp  business:  they  give 
paper,  pulp  and  box  sales.  A diversified 
company  sometimes  breaks  down  the 
figures  so  that  you  can  tell  the  attractive- 
ness of  the  business. 


5120.  Professor  Gower:  As  regards 
managerial  remuneration,  is  it  the  position 
that  there  has  to  be  disclosed  individual 
remuneration  of  each  of  the  three  highest- 
paid  officers,  the  individual  remuneration 
of  each  director  whose  remuneration 
exceeds  $30,000,  and  the  total  remunera- 
tion of  all  directors  and  officers? Mr. 

McDaniel:  It  is  required  on  a registration 
statement  and  a proxy  statement  also. 

5121.  So  you  getthose  actual  amounts? 

Mr.  Young:  That  does  not  mean  that 

everybody  agrees  they  ought  to  be  shown 
to  this  extent. 

5122.  But  you  said  earlier  that  we  went 
further  here  than  in  the  United  States? 
—Mr.  McDaniel:  When  I said  that,  I 
meant  that  you  require  this  disclosure  in 
all  the  published  statements.  In  the 
United  States  the  annual  report  to  stock- 
holders wifi  generally  not  include  this 
information.  It  is  in  the  reports  required 
by  the  Securities  and  Exchange  Com- 
mission, and  it  is  pointed  out;  it  is  public 
information  and  anyone  can  see  it. 

5123.  But  it  has  to  be  mentioned  in  a 

proxy  statement? Yes. 

5124.  So  long  as  the  management  is 

seeking  proxies  it  will  be  there? -Yes. 

5125.  Has  this  given  rise  to  difficulties? 

Mr.  Morgan:  It  produces  two  things: 

the  officers  of  one  company  see  their 
opposite  numbers,  who  they  know  very 
well  are  getting  a lot  more  than  they  get. 
It  produces  jealousies  and  it  produces  some 
jealousy  from  the  little  fellow  as  against 
the  bigger  fellow.  And  one  wonders 
whether  a statement  which  gjge  'he.  tol^l 
remuneration  of  principal  officers  is  not 
really  what  the  stockholder  wants  to  know . 
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He  wants  to  know  what  his  management 
is  costing  rather  than  who  gets  what. 

Mr.  Brownell : They  like  to  know  what 
the  top  men  are  getting,  and  I think  we 
are  getting  accustomed  to  it;  and  while 
there  was  opposition  to  it  in  the  beginning, 
in  recent  years  I have  not  heard  it  strongly 
expressed. 

5126.  Do  the  S.E.C.  accounting  rules 
require  or  allow  re-valuation  of  fixed 

assets? Mr.  McDaniel : If  by  that  you 

mean  re-valuation  up  to  the  current 
market  value,  the  answer  is  no. 

5127.  When  you  say  “ no  ”,  you  mean 
you  are  not  allowed  to  do  this  periodically  ? 
That  is  right. 

5128.  You  have  to  keep  the  figure  at 

historical  cost  less  depreciation? Yes. 

5129.  Mr.  Lawson:  Is  that  true  all 

through? The  general  rule  is  that 

fixed  assets  should  be  recorded  at  cost  and 
depreciated  over  their  useful  lives.  It 
would  be  possible  for  certain  assets  to  be 
revalued  upwards  in  a formal  reorganisa- 
tion under  Court  jurisdiction  but  this 
would  be  an  exception  rather  than  the 
rule.  There  are  also  exceptions  for  certain 
types  of  businesses  such  as  investment 
trusts  and  insurance  companies. 

5130.  Not  without  the  Court’s  permis- 
sion ? No. 

5131.  Professor  Gower : What  exactly 

is  the  position  regarding  subsidiaries  and 
trade  investments  in  associated  com- 
panies? As  regards  subsidiary  companies, 
their  accounts  are  consolidated  with  the 
holding  company,  are  they? Yes. 

5132.  What  is  the  position  with  regard 
to  the  sort  of  case  I mentioned  earlier 
where  there  is  a 45  per  cent,  investment 

in  the  associated  company? That 

would  be  merely  shown  as  an  investment. 

5133.  Mr.  Brown:  With  no  reference  to 

current  values? It  would  probably 

show  the  underlying  book  value.  It 
would  depend  on  the  circumstances.  If 
the  other  55  per  cent,  of  the  company  was 
scattered  or  had  a market  in  the  stock, 
that  would  be  one  thing;  and  if  the  other 
was  closely  held,  so  that  there  was  no 
market  in  the  stock,  the  underlying  book 
value  would  be  a measure. 


5134.  That  would  be  given? Mr. 

Petito:  May  I bring  out  two  points  on 
subsidiaries?  I notice  the  question  was 
raised  about  foreign  subsidiaries.  The 
SI  form  states  that  information  with 
respect  to  any  foreign  subsidiary  may  be 
omitted  to  the  extent  that  the  required 
disclosure  would  be  detrimental  to  the 
registrant,  provided  a statement  is  made 
that  such  information  has  been  omitted. 
In  such  a case  a statement  of  the  names  of 
subsidiaries  omitted  shall  be  separately 
furnished.  Part  II  of  the  SI  form  states 
that  names  of  particular  subsidiaries  may 
be  omitted  if  the  unnamed  subsidiaries 
considered  in  the  aggregate  as  a single 
subsidiary  would  not  constitute  a signi- 
ficant subsidiary:  a significant  subsidiary 
is  one  the  assets  and  sales  of  which  exceed 
15  per  cent,  of  the  assets  and  sales  of  the 
consolidated  group. 

5135.  Professor  Gower:  Are  there  any 

exemptions  to  these  accounting  require- 
ments for  any  particular  classes  of  com- 
pany?  Mr.  McDaniel:  The  banks  do 

not  have  to  file  accounts  with  the  Securi- 
ties and  Exchange  Commission.  The 
practice  by  the  banks  is  a little  variable. 
Most  of  the  larger  banks  publish  fairly 
full  statements  of  their  accounts.  Some 
of  them  publish  only  a statement  of  the 
financial  condition  (balance  sheet)  and  do 
not  give  statements  of  income.  Most  of 
the  smaller  banks  give  only  a balance  sheet. 

5136.  Can  they  have  hidden  reserves, 
which  are  not  disclosed  in  the  published 

accounts? Yes,  it  would  be  possible. 

In  the  case  of  the  larger  banks,  their 
accounting  is  generally  uniform  and  con- 
servative. These  banks  are  under  Federal 
supervision  and  their  statements  are 
generally  on  a sound  basis.  In  the  case  of 
smaller  banks  you  do  not  have  quite  as 
much  assurance  of  that. 

5137.  An  American  bank  could,  out  of 
its  profits  for  the  year,  transfer  to  a 
hidden  reserve  without  anywhere  dis- 
closing what  amount  had  been  transferred 
or  what  its  complete  profits  were;  and  also 
not  put  anywhere  exactly  what  the  state 

of  those  reserves  was? That  is  quite 

true.  I noticed  just  this  morning  an 
article  on  this,  together  with  the  reproduc- 
tion of  some  of  the  financial  statements 
published  by  the  First  National  Bank  in 
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Chicago.  They  were  rather  complete:  I 
have  them  with  me  in  case  you  would  like 
to  see  them,  and  some  other  statements 
of  other  Chicago  banks.  In  one  case 
there  is  only  a balance  sheet  and  it  is  not 
possible  to  determine  from  that  what  the 
earnings  were  or  what  the  reserve  tran- 
sactions were  for  the  year. 

5138.  And  that  could  not  be  found 

anywhere  in  any  public  records? No. 

5139.  Mr.  Brown : Would  it  be  filed 

anywhere? Yes,  the  Federal  authori- 

ties would  have  the  information  but  it 
would  not  be  available  to  the  public. 

5140.  The  Federal  authorities  would 

have  a complete  statement? Yes. 

5141.  Mr.  Lawson : Do  not  the  banks 
have  to  have  their  accounts  audited?— — 
Mr.  Morgan'.  Many  banks  do  have  audits. 

Mr.  Schwarz'.  And  many  banks  do  in 
fact  disclose  their  credits  and  charges. 

5142.  If  a public  accountant  were  an 
auditor  of  a bank,  would  he  pass  the 
accounts  if  it  contained  secret  reserves? 

Mr.  McDaniel:  I would  like  to  think 

he  would  not. 

5143.  But  generally  you  think  not  ? 

I think  the  ones  that  are  audited  do  not 
engage  in  this  sort  of  practice. 

5144.  Mr.  Bingen:  What  is  the  under- 
lying thesis  under  which  banks  have  been 
exempted  from  S.E.C.  regulations?  Are 
they  subject  to  more  stringent  State 

control? They  are  under  State  or 

Federal  control.  I think  it  might  be  a 
case  of  misplaced  confidence  as  to  how 
much  good  that  control  is  as  far  as  their 
reported  statements  are  concerned.  At 
the  time  of  the  passage  of  the  laws  which 
gave  rise  to  this,  there  was  a general 
tendency  to  exclude  from  the  S.E.C. ’s 
jurisdiction  those  companies  that  were 
examined  or  inspected  by,  or  under  the 
control  of,  another  Federal  power. 

5145.  You  drew  the  distinction  earlier 
between  large  banks  which  gave  informa- 
tive statements  and  the  smaller  banks 
which  merely  gave  the  balance  sheet 
position,  so  it  is  not  a very  strong  form  of 

control? -We  have  in  the  United  States 

a very  wide  range  in  the  size  of  banks. 


We  have  some  very  large  ones  and  some 
very  small  ones.  The  variation  in  them 
is  about  the  same  as  in  any  other  line  of 
business.  You  get  down  to  the  smaller 
ones  and  the  chances  are  they  do  not  do 
things  in  the  same  way  the  larger  banks 
do. 

5146.  Sir  George  Erskine:  Though  the 
banks  do  not  come  within  the  orbit  of  the 
S.E.C.,  in  the  case  of  the  large  banks  their 
shares  are  listed  on  the  Stock  Exchange? 

They  are  not.  They  are  traded  in 

“ over  the  counter  ”. 

5147.  There  is  no  rule  in  respect  of 
stocks  traded  “ over  the  counter  ” as  to 

what  must  be  disclosed  ? Mr.  Brownell : 

There  is  no  rule  in  the  Federal  legislation 
which  you  are  considering  today.  When 
the  first  Act  was  passed  in  1933  the 
question  was  considered  and  I believe  the 
conclusion  was  that  the  extent  of  the 
disclosure  provision  contained  in  the  1933 
Act  could  not  be  safely  made  applicable 
to  banks.  In  New  York,  of  course,  our 
banks  are  subject  to  periodic  inspections 
by  the  bank  examiners,  who  come  in  from 
time  to  time  and  without  notice,  and  the 
precautions  which  are  given  to  security 
holders  in  that  manner  were  regarded  as 
sufficient.  It  would  be  very  difficult  some- 
times for  banks  to  make  complete  public 
disclosures  about  the  state  of  their  accounts 
and  various  other  matters.  Railroads  are 
also  exempted  from  the  1933  Act,  perhaps 
for  somewhat  less  rational  reasons.  The 
railroads,  at  the  time  of  the  passage  of  the 
1933  Act,  made  a strong  protest  against 
their  inclusion,  and  Congress  excluded 
them.  The  most  important  thing  to 
remember  is  that  a bank  is  under  the 
control  of  the  Controller  of  the  Currency 
or  the  Federal  Reserve  Board,  or  under 
State  supervision,  or  under  two  of  them 
at  the  same  time,  and  the  Federal  Deposit 
Insurance  Corporation  in  addition.  That 
supervision  has  been  imposed  to  protect 
the  miblic  from  the  point  of  view  of  the 


instances  of  disclosure  with  the  banks,  it 
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is  either  under  a monetary  Act— and  that 
is  true  in  many  cases— Dr  something  that 
the  accounting  profession  has  helped  to 
bring  about. 

Mr.  Young : But  would  you  not  say,  to 
all  intents  and  purposes,  the  important 
banks,  certainly  those  whose  shares  are 
held  widely  by  the  public,  give  quite 
complete  reports  and  certainly  reveal  their 
transfers  to  reserves? 

Mr.  Schwarz:  Yes,  and  I think  the  trend 
is  for  more  and  more  banks  to  do  it. 

Mr.  Young:  We  make  comparisons 
frequently,  and  we  have  no  difficulty 
getting  figures. 

Mr.  Schwarz:  The  banks  that  are  well 
known  would  all  be  making  pretty 
complete  disclosures. 

5149.  Professor  Gower:  And  there  is  no 
exemption  for  insurance  companies  or 

shipping  companies? Mr.  McDaniel: 

The  insurance  companies  do  have  to 
register.  Their  financial  statements  are 
considerably  different  from  what  you 
would  get  from  any  ordinary  commercial 
company.  In  the  United  States,  the  insur- 
ance companies  are  regulated  by  the 
Insurance  Commissioners  in  each  of  the 
individual  States.  These  Commissioners 
have,  through  an  association,  enforced 
uniform  accounting  by  the  insurance  com- 
panies. This  accounting  is  more  con- 
cerned with  liquidity  and  the  protection 
of  the  policy-holder  than  with  getting  a 
right  answer  as  regards  earnings  or 
income.  The  investments  in  shares  are 
carried  at  market  value,  and  investments 
in  bond  are  carried  at  amortised  cost ; 
and  things  such  as  furniture,  fixtures  and 
so  forth  are  in  a class  of  non-admitted 
assets.  The  premiums  that  they  get  from 
selling  insurance  must  be  deferred  and 
taken  up  into  income  over  the  period 
covered  by  the  insurance,  but  the  com- 
missions that  they  pay  to  get  those 
premiums  and  the  cost  of  selling  must  be 
written  off  currently,  so  the  reported 
income  of  an  insurance  company  must  be 
viewed  in  the  light  of  those  regulations 
rather  than  in  terms  of  generally  accepted 
accounting  principles. 

5150.  But  they  cannot  build  up  secret 
reserves,  as  our  insurance  companies  can? 
The  reserve  provisions  are  more  or 


less  arbitrarily  computed  on  a formula 
basis  and  are  on  the  ultra-conservative 
side. 

5151.  I do  not  know  whether  there  are 
any  other  points  on  accounting  you  would 
like  to  draw  our  attention  to,  or  whether 
you  have  any  views  on  the  independence 

of  auditors? -I  think  they  should  be 

entirely  independent. 

5152.  The  S.E.C.  regulations  are  very 
much  stricter,  on  paper,  than  here.  You 
must  not  be  a shareholder  in  the  company 
you  are  auditing? — —That  is  correct,  and 
I subscribe  to  that  100  per  cent. 

5153.  You  are  perhaps  shocked  by  the 

laxity  of  our  rules  ? 1 find  them  a little 

different. 

5154.  Mr.  Lawson:  Could  I follow  with 

one  or  two  questions  ? First,  could  we  be 
clear  exactly  what  companies  are  covered 
by  S.E.C.  regulations— is  it  only  com- 
panies listed  on  the  Stock  Exchange? 

No,  Sir  : With  the  exceptions  that  Mr. 
Schwarz  read  earlier,  all  other  sales  of 
securities  have  to  be  registered  with  the 
Commission,  so  there  are  many,  many 
companies  who  sell  securities  and  are 
registered  with  the  Commission  and  have 
to  continue  to  file  annual  reports  with 
them  that  are  not  listed  on  any  exchange. 
The  securities  may  be  traded  “ over  the 
counter”,  or  in  some  cases  not  be  traded 
at  all. 

5155.  Would  registration  cover  almost 
everything  except  what  we  call  private 

companies  ? It  would  not  go  quite 

that  far. 

Mr.  Brownell:  Let  me  attempt  to  answer 
this  as  far  as  I can.  The  1933  Act  applies 
to  public  issues  of  securities  but  not  to 
private  issues  of  securities,  and  unless  an 
issue  is  specifically  exempted,  whether  it 
be  by  the  American  Telephone  and  Tele- 
graph Company  or  a very  small  company, 
if  enough  shares  are  distributed  to  qualify 
it  as  a public  issue  it  is  covered  by  the 
registration  requirements.  How  many 
offerees  must  there  be  in  order  to  make  the 
issue  public?  It  is  a question  much  dis- 
cussed, and  certainly  under  certain  cir- 
cumstances 100  or  200  offerees  would 
make  an  issue  public:  any  substantial 
number  of  that  kind.  As  Mr.  Schwarz 
pointed  out,  there  are  certain  classes  of 
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securities  which  are  exempt  and  there  are 
certain  other  exemptions  applicable  under 
the  1933  Act  which  I will  not  go  into. 
Under  the  1934  Act  there  are  a lot  of 
rules  for  the  regulation  of  Stock  Exchan- 
ges, and  it  also  gives  the  S.E.C.  jurisdic- 
tion over  “ over  the  counter  ” dealing. 
The  Act  requires  regular  reports  by  listed 
companies,  and  this  requirement  has  been 
extended  to  unlisted  companies  that  have 
registered  new  issues  under  the  1933  Act. 
Potentially,  the  S.E.C.  can  regulate  “ over 
the  counter  ” transactions,  and  has  already 
done  so  in  various  ways.  Misrepresenta- 
tions in  connection  either  with  the  sale  or 
purchase  of  securities  in  the  “ over  the 
counter  ” market  are  covered  by  the  rule 
issued  by  the  Securities  Exchange  Com- 
mission only  a couple  of  years  ago.  So 
you  cannot  generalise  and  just  say  one 
Act  applies  only  to  listed  companies  and 
the  other  applies  only  to  unlisted  com- 
panies. The  Acts  go  much  further  than 
regulating  only  the  listed  companies. 

5156.  What  about  the  companies  which 
are  not  subject  to  S.E.C.  regulations— is 
there  anything  equivalent  to  our  system 

of  audit? Mr.  McDaniel : We  have 

nothing  that  is  equivalent  to  your  Com- 
panies Act,  nothing  that  requires  an  audit. 
Many  of  them  voluntarily  do  have  audits, 
but  there  is  no  law  that  requires  an  audit 
or  the  filing  of  statements  with  a Registrar 
of  Companies. 

5157.  Mr.  Brown : So  that  there  would 
be  no  way  for  the  public  to  be  able  to  see 

the  accounts  of  those  companies? 

Mr.  Schwarz : That  is  correct,  and  you  can 
sometimes  get  very  large  companies, 
whose  shares  are  held  by  a relatively  small 
number  of  people,  who  do  no  public 
financing  and  one  really  cannot  find  out 
very  much  about  them.  They  would 
probably  give  their  statements  to  their 
banks,  because  their  banks  will  be  lending 
them  money,  but  so  far  as  the  public  is 
concerned  they  would  not  be  available. 

5158.  So  trade  creditors  would  not  have 
anything  available  unless  they  managed 

to  obtain  it  privately? Mr.  McDaniel : 

I think  this  condition  we  have  just  been 
describing  was  true  of  the  Ford  Motor 
Company  until  a few  years  ago. 

Mr.  Young:  That  was  really  unique,  I 
do  not  remember  any  important  large 


company  that  does  not  have  audited 
accounts. 

Mr.  Schwarz : I agree. 

Mr.  Young:  Any  type— whether  listed 
or  not  listed. 

Mr.  Petito : I think  it  is  also  fair  to  say 
there  are  companies  which  are  not  subject 
to  the  regulations  which  follow  the  best 
practice  of  companies  which  are  so  subject . 

5159.  So  your  national  statistics  of 

trade  profits  do  not  include  those  com- 
panies which  do  not  publish  figures? 

There  are  the  income  tax  returns. 

Mr.  Brown:  Of  course,  tax  returns  in 
your  country  are  not  necessarily  private. 
Here  they  are. 

5160.  Mr.  Lawson:  Could  I come  to 
quite  a complicated  question,  which  is 
important  to  us?  Firstly,  you  are  allowed 
are  you  not,  some  distribution  to  share- 
holders of  a dividend  from  capital  in 

certain  circumstances? Mr.  McDaniel : 

It  can  be,  provided  the  shareholders  are 
notified  that  that  is  the  source  of  the 
distribution. 

5161.  It  is  not  illegal? Not  in  most 

States,  no.  It  is  not  considered  good 
form  to  do  it. 

5162.  But  it  is  not  illegal:  and  coming 
on  to  capital  reduction,  is  there  any  way 
shareholders,  without  going  to  a Court, 
can  reduce  the  capital  of  the  company? 

Mr.  Brownell:  Generally  speaking, 

the  answer  to  your  question  is  that 
capital  is  reduced  by  action  of  the  share- 
holders and  it  does  not  normally  require 
Court  approval.  There  might  be  Court 
procedure  following  bankruptcy  or  insol- 
vency, or  something  like  that. 

5163.  Normally  it  does  not  require 

Court  approval,  when  it  is  just  a return 
of  capital? That  is  right. 

5164.  Then  we  heard  that  when  a com- 
pany buys  its  own  stock  it  buys  it  out  of 

its  own  capital? It  would  not  generally 

be  able  to  do  so  out  of  capital,  but  it 
could  out  of  surplus. 

5165.  But  when  it  buys  stock  it  then 

creates  a surplus  by  the  very  act  of  can- 
cellation of  the  stock  ? Mr.  McDaniel : 
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The  acquisition  is  made  out  of  surplus; 
the  cancellation  restores  that  surplus  to 
the  extent  of  the  par  value  of  the  stock. 

5166.  May  that  surplus  be  distributed? 
Not  as  a distribution  of  earnings. 

Mr.  Schwarz-.  I think  it  is  going  to 
depend  again  on  the  law  of  the  particular 
State.  In  New  York  you  could  distribute 
that  surplus.  Perhaps  from  the  point  of 
view  of  tax  law  it  would  be  described  as 
a distribution  or  return  of  capital;  but 
there  would  be  nothing  illegal  at  all. 
There  are  no  restrictions  on  distributing 
to  the  stockholder  a surplus  created  out 
of  a reduction  of  capital.  That  shook  you 
this  morning,  I imagine. 

5167.  It  surprised  me. — Mr.  Brownell: 
But  you  have  touched  on  a complicated 
subject  now.  A company  purchasing  its 
own  stock  out  of  surplus — that  reduces 
the  surplus,  because  that  has  gone.  It 
cancels  its  stock  so  purchased.  That  does 
not  change  its  capital.  It  can  also  go 
further  and  reduce  its  capital  if  it  wants  to. 

Mr.  Schwarz:  Having  a formal  action 
of  the  stockholders,  you  file  a statement 
of  the  reduction  of  capital;  and  then  the 
thing  is  done.  But  there  is  no  Court 
approval  or  other  approval  required. 

5168.  Professor  Gower:  Surely  when  it 
cancels  shares  it  has  bought,  that  reduces 
capital?  A company  buys  out  of  surplus 
some  of  its  shares  and  then  cancels  them 
— the  cancellation  of  those  shares  is  a 

reduction  of  capital. Mr.  Brownell: 

Not  necessarily. 

Mr.  Schwarz:  You  mean  the  physical 
destruction  of  a certificate?  No,  not  un- 
less you  file  a certificate  of  reduction  of 
capital  in  the  State  offices  where  your 
charter  is  filed.  You  must  do  that.  The 
mere  physical  cancellation  or  cremation 
of  the  certificates,  or  writing  them  off 
your  books,  would  not  affect  your  capital. 
You  have  to  file  a statutory  document 
called  a certificate  of  reduction  of  capital 
in  the  same  office  where  your  charter  is 
filed;  and  that  is  a notice  to  creditors  and 
it  is  picked  up  in  that  way. 

5169.  Mr.  Richardson:  Does  that  re- 
quire the  sanction  of  the  shareholders — 
that  cancellation  of  the  shares  in  that  way  ? 


In  certain  instances,  in  the  case  of 

preferred  stock,  it  could  be  done  without 
the  shareholders’  approval;  otherwise  it 
requires  the  approval  of  shareholders. 

5170.  Mr.  Lawson:  We  heard  this 
morning  of  the  system  of  mergers  which 
you  have  in  the  United  States.  That 
results,  does  it,  in  the  earned  surplus  of 
the  two  companies  which  merge — the 
earned  surplus  of  both  companies — being 
common  to  the  combined  undertaking? 

Mr.  McDaniel:  A merger  in  the 

States  is  a legal  means  of  combining  two 
or  more  companies  together.  Accounting- 
wise,  if  the  intention  is  to  pool  the 
interests  of  the  various  parties,  then  the 
earned  surplus  of  the  companies  carries 
forward  and  could  be  distributed  as 
dividend.  If  the  intention  was  to  merely 
make  the  acquisition  of  a company,  the 
earned  surplus  of  the  acquired  company, 
on  an  accounting  basis,  would  not  carry 
forward  and  be  distributed. 

5171.  Does  that  create  difficulties  in 

practice? The  concept  of  pooling  of 

interest  works  very  well  in  certain  cases. 

I think  in  the  last  few  years  it  may  have 
been  overworked  a little  bit.  Where  the 
large  company  acquires  a very  small  one 
by  filing  a pooling  of  interests  statement, 
they  avoid  the  recording  of  goodwill  and 
the  subsequent  charges  to  write  that  off, 
and  in  some  of  these  cases  it  is  difficult 
to  see  the  thing  really  as  a true  pooling  of 
interests.  I think  this  is  one  of  the  areas 
that  the  accounting  profession  in  the 
United  States  needs  to  study  a little  more 
and  get  a better  answer  on. 

5172.  Professor  Gower:  Could  I ask  you 
one  final  question?  It  is  often  argued  that 
you  give  your  shareholders  so  much 
information  that  they  could  not  possibly 
digest  it,  and  that  this  defeats  the  object 
of  the  exercise.  I gather  your  view  on  this 
is  that  it  is  not  so  much  directly  to  instruct 
the  unsophisticated  investor  as  to  give 
information  to  his  professional  advisers, 
which  will  filter  down  to  him  sooner  or 
later;  and  that  the  fact  that  there  are  civil 
penalties  attached  to  non-disclosure  of 
information  will  tend  to  encourage  people 
not  to  make  unfair  proposals  and  that  in 
this  way,  even  if  the  investor  never  reads 
a prospectus  or  a proxy  statement,  he  is 
indirectly  protected.  Would  that  be  fair? 
1 think  there  is  a large  body  of  thought 
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which  runs  along  the  line  that  you  have 
just  expressed — that  the  ordinary  investor 
does  not  have  experience  enough  to  know 
what  this  is  all  about  anyhow — but  I do 
tbitik  we  should  keep  in  mind  that  this 
investor  has  been  intelligent  enough  to 
accumulate  the  money  to  buy  these 
investments  in  the  first  place,  and  maybe 
we  should  give  him  the  benefit  of  the 
doubt  and  let  him  have  the  information. 

Mr.  Young:  One  other  point:  it  cer- 
tainly makes  it  available  to  the  professional 
adviser  and  to  the  institutional  adviser. 

Mr.  Morgan:  And  to  the  professional 
Press  also,  which  analyses  these  state- 
ments and  frequently  writes  articles  on  the 
subject. 

5173.  This  system  of  full  disclosure,  as 
I understand  it,  tends  to  make  people  not 
put  forward  any  dubious  schemes,  and 

this  itself  is  a protection. Mr.  Young: 

Yes,  I think  it  helps,  but  on  the  other 
hand  some  of  us— I know  this  is  not 
shared  by  all— feel  that  there  certainly 
ought  to  be  less  onerous  civil  liabilities. 
And  it  seems  to  me  to  be  going  a little 
bit  too  far  that  a man  can  recover,  even 
though  he  has  never  heard  of  the  registra- 
tion statement  or  the  prospectus. 

Mr.  Schwarz:  There  are  two  points  I 
would  like  to  make  in  a general  way, 
that  though  the  in  terrorem  aspects  of 
the  liability  provisions  under  the  Acts 
we  are  considering  are  effective,  there 
are  some  which  still  seem  to  us  unfair. 
A man  can  recover  for  quite  a long 
period  under  the  Securities  Act  without 
establishing  that  he  relied  at  all  on 
the  mis-statement.  So  far  this  may  not 
have  actually  resulted  in  any  great 
hardship.  On  the  other  hand,  it  is  one  of 
the  things  that  leads  all  underwriters  to 
seek  from  the  companies  whose  securities 
they  are  underwriting,  and  obtain  from 
those  companies,  pretty  wide  indemnity 
provisions  against  liability  under  the 
Securities  Act.  If  you  go  back  to  very 
early  days  I think  it  would  have  been 
doubtful  whether  you  could  have  got 
banking  firms  to  incur  the  great  liabilities 
under  the  Securities  Act  without  that 
indemnity.  Where  such  indemnity  is  not 
obtainable— and  sometimes  it  is  unobtain- 


able because  the  sale  is  made  not  by  the 
corporation  but  by  a controlling  person, 
which  may  be  a trust  which  does  not  have 
the  power  to  indemnify  or  may  be  unwill- 
ing to  do  so — very  often  insurance  policies 
have  been  obtained  from  Lloyds  and  other 
insurers  to  protect  the  underwriters  against 
the  risks  that  are  encountered.  I think 
that  while  these  penalties  have  had  a good 
effect,  there  are  some  that  go  pretty  far, 
and  they  are  certainly  something  that 
people  do  not  take  lightly. 

5174.  But  you  would  not  go  so  far  as 
to  agree  with  the  argument  that  you 
produce  much  too  much  information? 

Mr.  Brownell:  Generally  speaking,  I 

agree  with  what  Mr.  Schwarz  said  about 
the  value  of  the  disclosures  required  by 
our  law. 

5175.  Then  as  regards  the  Investment 
Advisers  Act,  I gather  you  think  this  is 
not  now  a bad  method  of  regulating 
financial  tipsters.  I think  you  feel  they 

should  be  regulated? We  think  that 

the  recent  amendments  have  put  teeth 
into  the  Act,  and  that  this  was  desirable. 

5176.  As  regards  investment  companies 
our  situation  is  that  we  do  have  fairly  close 
regulation  of  unit  trusts.  With  regard  to 
closed-end  companies,  as  you  call  them, 
we  treat  them  just  as  though  they  were 
ordinary  companies,  there  is  no  special 
arrangements  to  regulate  them.  You  in 
the  United  States,  more  logically  I think, 
have  said,  “ The  investment  company  is 
a separate  and  distinct  animal  and  ought 

to  be  regulated.”. We  agree  with  that 

statement,  but  if  you  have  any  specific 
enquiries,  we  would  prefer  to  answer 
them  in  a memorandum  rather  than 
at  the  moment.  The  subject  is  quite 
complicated.  As  regards  investment  ad- 
visers and  management  of  investment 
companies,  I think  the  view  has  been  that 
generally  speaking  the  operation  of  the 
Act  has  been  good. 

5177.  I gather  in  the  United  States  the 
open-end  investment  company  has  almost 
entirely  superseded  the  trust  we  use  here . 
—Mr.  Young : I would  not  go  that  far. 
A number  of  the  very  important  invest- 
ment trusts  are  closed  trusts. 
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5178.  But  the  more  recently-formed 
ones  have  been  almost  entirely  on  an 
open-end  basis? — — That  is  correct. 

5179.  Is  it  thought  by  you  that  this  is  a 
very  convenient  device,  without  any 
dangers  that  cannot  be  adequately  taken 

care  of? I do  not  think  I would  want 

to  express  an  opinion  on  that. 

5180.  Mr.  Watson'.  I think  it  is  probably 

true  in  this  country  that  there  have  not 
been  in  recent  years  many  new  firms  of 
closed  investment  trusts.  It  may  be  the 
conditions  are  not  propitious  for  a 
development  of  that  kind,  but  I gather 
from  what  you  said,  Mr.  Young,  there 
are  a number  of  well-known  closed  invest- 
ment trusts  in  existence  in  America? 

Yes. 

5181.  And  they  do  not  come  under  the 
regulations  of  this  Act  we  are  discussing? 
They  do  come  under  it. 

5182.  And  how  does  that  affect  their 

activities? Well,  it  does  not  affect 

them  any  more  than  the  other  companies. 

Mr.  Brownell:  As  I said,  Mr.  Chairman, 
we  would  prefer  to  get  any  questions, 
which  you  may  wish  to  put  in  this  field, 
in  writing  and  then  send  you  a memo- 
randum. 

Chairman : Thank  you. 

5183.  Mr.  Althaus:  Mr.  Brownell,  I 
think  you  said  you  did  not  think  you  would 
have  got  where  you  have  got  without  the 
S.E.C.  As  I understand  it,  the  S.E.C. 
came  into  being  at  a time  when  there  had 
been  a disastrous  fall  in  the  markets  and 
when  there  was  a public  climate  of  opinion 
which  favoured  the  formation  of  a body 
of  that  kind  and  the  passing  of  the  new 
Acts.  I imagine  at  that  time  people  who 
were  in  the  investment  business  were 
probably  not  as  fully  employed  as  they 
are  today.  What  I have  in  mind  is, 
supposing  you  found  yourselves  at  the 
stage  today  where  you  wanted  to  set  up 
such  a body,  would  there  not  be  some 
difficulty  in  finding  suitable  people  to 
learn  the  business  and  would  there  in  fact 
be  a rather  long  teething  period  during 
which  it  might  be  difficult  to  work  in  a 


new  organisation  over  the  existing  bodies  ? 

1 think  it  would  be  difficult  to  create 

an  S.E.C.  and  expect  it  to  work  perfectly 
and  smoothly  in  the  first  year.  We  went 
through  a teething  period.  I also  think  if 
anyone  was  starting  afresh  they  might 
devise  something  less  complicated  than 
our  present  legislative  layer  cake,  built  by 
putting  one  Act  on  top  of  another.  You 
will  find  them  all  described  in  the  memo- 
randum we  filed  with  you.  Steps  have 
been  taken  to  devise  a simpler  all-inclu- 
sive Act.  One  has  been  drafted  for 
possible  adoption  in  the  various  States  to 
cover  intra-State  transactions  which  are 
not  normally  covered  by  the  Federal 
legislation.  I think  if  one  were  starting 
afresh  one  could  do  it  more  simply.  As 
far  as  training  personnel  and  operating 
the  system  is  concerned,  if  you  were 
starting  from  scratch  today  I doubt  that 
there  would  be  any  extended  difficulty  in 
administering  the  Act.  You  say  I said  we 
would  not  have  made  the  progress  in 
security  regulation  that  we  have  if  it  had 
not  been  for  the  S.E.C.  I think  that  is 
true.  Certainly  it  would  not  have  been 
accomplished  as  rapidly  as  it  was  with  the 
S.E.C.  Generally  speaking,  in  spite  of  the 
fact  that  there  were  rough  edges,  and  in 
spite  of  the  fact  that  there  are  things  we 
would  like  to  see  simplified,  and  in  spite 
of  the  fact  that,  as  Mr.  Young  pointed  out, 
there  are  various  areas  where  corrections 
are  called  for — on  the  whole,  gentlemen, 
the  S.E.C.  has  operated  generally  satis- 
factorily. I am  perfectly  certain  it  would 
be  unthinkable  for  our  Congress  to  get  rid 
of  it.  I think  the  great  majority  of  people 
in  the  industry,  and  the  lawyers  who 
advise  them,  would  agree  with  that. 


Mr.  Morgan:  That  is  in  the  context  of 
our  situation  in  the  United  States  ? 

Mr.  Brownell:  That  is  entirely  that. 

Mr.  Schwarz:  Just  one  point:  I think, 
given  our  situation  in  the  United  States,’ 
and  given  among  other  things  our  rules 
as  to  liability  of  directors,  the  whole 
machinery  we  have  and  the  existence  of 
the  S.E.C.,  on  balance,  is  more  of  a pro- 
tection than  a detriment  to  the  honest 
corporation,  the  honest  banker  and  the 
honest  director. 
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Mr.  Brownell : And  I would  add  one 
final  word  to  say  that  most  of  us  believe 
it  is  a protection  for  the  capitalistic  system 
in  our  country. 

5184.  Chairman:  Well,  gentlemen,  that 
seems  to  have  exhausted  our  questions  to 
you.  It  only  remains  for  me  to  say  once 


again  how  very  grateful  we  are  to  you  for 
coming  and  helping  us.  We  have  had  a 
most  instructive  day,  and  I think  wc  have 

all  enjoyed  it  very  much. We  have 

enjoyed  it  too. 

Mr.  Morgan:  It  was  kind  of  you  to 
invite  us,  and  we  felt  honoured  to  come. 


{The  witnesses  withdrew) 
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APPENDIX  XXXIX 


Memorandum  by  Professor  L.  C.  B.  Gower 
Corporate  Law  and  Practice  in  the  U.S.A. 

[This  note,  which  was  originally  prepared  by  Professor  Gower  for  the  members  of  the 

Committee,  was  sent  to  the  U.S.  witnesses  when  they  were  invited  to  give  evidence.] 

1.  The  purpose  of  this  Paper  is  to  try  to  pinpoint  those  features  of  American  law 
and  practice  which  are  most  relevant  to  the  Committee’s  task  of  reviewing  the  British 
law.  It  is  therefore  necessarily  highly  selective  and  does  not  purport  to  be  in  any 
sense  exhaustive. 

2.  In  considering  the  American  position  it  is  necessary  to  bear  in  mind  that  a 
clearer  distinction  is  drawn  than  is  the  case  in  Great  Britain  between  basic  Company 
Law  (or  Law  of  Corporations  as  it  is  there  called)  and  Securities  Regulation.  Each  of  the 
50-odd  jurisdictions  has  its  own  Corporations  Act — unlike  Canada  there  is  no  Federal 
Corporations  Act.  In  general  these  States  Acts  are  lax  by  British  standards  though 
there  are  exceptions,  notably  in  the  case  of  California.  They  differ  substantially 
among  themselves,  although  the  Model  Business  Corporation  Act  sponsored  by  the 
American  Bar  Association  and  the  American  Law  Institute  has  formed  the  basis 
of  most  recent  revisions  and  has  produced  an  increasing  measure  of  uniformity. 
Moreover,  as  in  Britain,  the  Acts  do  not  attempt  to  codify  the  whole  of  company  law, 
and  the  general  common  law  and  equitable  principles  have  remained  basically  the 
same  throughout  the  States  and,  indeed,  are  basically  the  same  as  the  principles 
prevailing  in  Britain  and  throughout  the  Commonwealth. 

. In  addition  there  is  very  extensive  statutory  regulation  of  issues  and  dealings 
m corporate  securities.  This  legislation  is  both  State  and — unlike  company  law 
itself  Federal.  The  legislation,  particularly  the  Federal,  covers  a considerably 
wader  ground  than  that  of  our  Prevention  of  Fraud  (Investments)  Act.  It  also  includes 
the  equivalent  of  the  prospectus  provisions  in  our  Companies  Act  and  much  more 
besides.  It  is  perhaps  from  this  Securities  Legislation,  rather  than  from  American 
Company  Law  proper,  that  we  have  most  to  leam. 


Company  Law 

4.  Before  turning  to  the  Securities  Legislation,  mention  should  be  made  of  a few 
aspects  of  American  Company  Law  which  seem  to  merit  consideration. 

(a)  Pre-incorporation  contracts.  The  Americans,  largely  as  a result  of  judicial 
decisions,  have  evolved  a doctrine  whereby  on  incorporation  a company  can  adopt 
contracts  made  on  its  behalf  prior  to  its  incorporation.  In  some  States  (e.g.,  Michigan 
and  Kansas)  the  matter  is  dealt  with  by  statute— as  it  is  in  the  Union  of  South  Africa. 
This  is  a matter  which  seems  worthy  of  the  Committee’s  consideration.  Under 
English  law,  ratification  of  the  previous  agreement  is  impossible:  a new  contract 
must  be  entered  into  after  the  company’s  incorporation.  If  the  promotor  has  pur- 
ported to  enter  into  that  previous  agreement  “ on  behalf  of”  the  unborn  company 
he  is  personally  liable  on  the  contract:  Kelner  v.  Baxter  (1866)  L.R.  2 CP  174 
If,  however,  as  is  more  likely  in  practice,  he  has  signed  “ A B Co.  Ltd.,  A B Director  ” 

fG!aUrrfh[19MHUQBrt45  agreemeDt  is  a comPIete  ™lUty:  Newborne  v.  Sensolid 

(b)  Ultra  Vires.  This  doctrine  has  been  substantially  eradicated,  on  the  lines 
SteteT™^611  by  tIW  ^h611  Committee  (Paragraph  12)*,  in  virtually  all  the  American 


I945Report  of  the  on  company  law  amendment,  Cmd.  6659,  H.M.S.O.,  London, 
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00  Purchase  of  own  shares.  This  is  universally  permitted,  subject  now  to  certain 
restrictions  in  most  States.  While  clearly  capable  of  abuse  unless  regulated,  it  has 
enabled  U.S.A.  to  adopt  a very  much  more  straightforward  alternative  to  the  unit 
trust — namely  the  open-end  investment  trust  company  or  mutual  fund.  It  also 
facilitates  employee  share-ownership  schemes  and  enables  shareholders  in  private 
companies  to  be  bought  out  more  easily. 

00  No  par  shares.  American  experience  was  drawn  on  by  the  Gedge  Committee* 
which  recommended  that  optional  no  par  shares  should  be  legalised  but  that  they 
should  be  restricted  to  equity  shares.  It  is  thought  that  American  opinion  would 
not  support  the  recommended  restriction  to  equity  shares  (there  is  no  similar 
restriction  in  the  U.S.A.)  and  that  many  Americans  would  argue  that  if  no  par’s 
alleged  advantages  of  simplicity  and  comprehensibility  are  to  be  attained,  no  par 
shares  should  be  compulsory  not  optional. 

(e)  Non-voting  shares.  Corporation  Acts  commonly  insist  that  all  shareholders 
must  have  a right  to  vote  on  certain  matters.  Under  the  Model  Business  Corporation 
Act  all  shareholders  have  a vote  on  mergers  (section  67),  sales  or  mortgages  of 
assets  not  in  the  regular  course  of  business  (section  73),  voluntary  dissolution  or 
revocation  thereof  (sections  77  and  82),  and  certain  amendments  of  the  company’s 
regulations  (section  55).  Under  the  Federal  Investment  Company  Act  (see  paragraph 
11  below)  non- voting  shares  are  banned  in  the  case  of  investment  companies  and 
voting  control  has  to  pass  to  the  preferred  shareholders  if  their  dividends  are  passed 
(section  18).  And  for  many  years  the  New  York  Stock  Exchange  (and  a number  of 
other  exchanges)  has  refused  to  list  non-voting  equity  shares. 

(/)  Dividend  control.  While  it  can  hardly  be  said  that  the  Americans  have  solved 
the  problem  of  defining  the  “ surplus  ” out  of  which  dividends  may  be  paid,  they  have 
in  the  various  States  tried  every  conceivable  solution.  A wealth  of  experience  is 
therefore  available  if  it  is  thought  that  this  matter  requires  attention.  A suggestion 
which  is  likely  to  be  made  to  the  Committee  is  that  companies  should  be  required  to 
have  a minimum  paid-up  capital.  This  would  not  fulfil  much  purpose  unless  stricter 
rules  were  introduced  to  prevent  depletion  of  capital  by  payment  of  dividends. 

(g)  Cumulative  voting  for  directors.  This  is  a simple  form  of  proportional 
representation  which  enables  minority  interests  to  secure  representation  on  the  board 
of  directors.  It  is  now  compulsory  in  about  half  the  States  and  optional  in  the  others. 
Incidentally,  it  has  recently  been  extended,  on  an  optional  basis,  to  two  countries 
with  Companies  Acts  based  on  the  British  model  (Ontario  and  India). 

(h)  Quorums  at  general  meetings.  American  Corporation  Acts  invariably  prescribe 
more  substantial  quorums  than  the  purely  nominal  ones  which  we  require  and  which 
are  frequently  criticised  as  deplorably  lax  by  American  observers.  Section  30  of  the 
Model  Business  Corporation  Act  prescribes  a quorum  of  a simple  majority  in  the 
absence  of  contrary  provision  in  the  by-laws  and  prohibits  a quorum  of  less  than 
one-third.  This  is  typical. 

These  substantial  quorums,  which  make  it  necessary  for  American  companies  to 
get  their  stockholders  to  meetings  either  in  person  or  by  proxy,  probably  account 
in  part  for  the  greater  interest  which  American  stockholders  take  in  the  workings 
of  their  companies.  They  have  also  made  it  practicable  for  the  Securities  and  Exchange 
Commission  (S.E.C.)  legislation,  referred  to  below  (paragraph  8 (d)),  effectively  to  use 
the  need  to  solicit  proxies  as  a means  of  getting  essential  information  to  the  share- 
holders. They  also  afford  greater  protection  of  minorities.  On  the  other  hand  they 
have  disadvantages;  for  example  they  may  lead  to  deadlocks  and  enforced 
dissolutions  and  cause  delay  while  the  proxies  are  counted. 

(0  Minority  protection.  A minority  seeking  to  complain  of  an  abuse  of  power  by 
those  in  control  is  subject  to  difficulties,  both  procedural  and  substantive,  flowing  from 
the  basic  rule  that  the  directors  and  managers  owe  duties  to  the  company  as  such 


* Report  of  the  committee  on  shares  of  no  par  value.  Cmd.  9112,  H.M.S.O.,  London, 
1954. 
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and  not  to  the  individual  shareholders.  On  the  procedural  side  this  means  that 
prima  facie  any  legal  action  must  he  brought  by  the  company  acting  either  through 
the  board  of  directors  or  the  general  meeting.  In  both  Britain  and  America  it  has 
nevertheless  been  recognised  that  in  some  circumstances  a minority  may  sue  to  enforce 
the  company’s  rights.  In  Britain,  however,  this  concession  is  hedged  around  by 
restrictions  of  great  severity;  for  example,  it  is  never  permissible,  it  seems,  unless 
fraud  is  alleged,  so  that  a minority  is  not  permitted  to  complain  of  negligence  however 
gross : Pavlides  v.  Jensen  [1956]  Ch.  565.  In  America  the  rules  are,  in  most  States 
less  strict. 


In  America,  too,  there  is  a much  clearer  recognition  that  a minority  shareholder’s 
action  (there  known  as  a derivative  action)  is  essentially  different  from  the  normal 
representative  action  and  special  Court  rules  have  been  promulgated  to  regulate  it 
and  to  prevent  collusive  compromises:  see,  for  example,  Federal  Rules  of  Civil 
Procedure,  rule  23. 


On  the  substantive  side  there  have  been  two  allied  developments  of  particular 
interest.  A number  of  decisions  have  held  that  controlling  shareholders  who  sell 
coiporate  control  may  have  to  account,  to  the  other  shareholders,  for  any  part  of  the 
price  in  excess  of  the  true  value  of  their  shares  as  an  aliquot  part  of  the  company’s 
undertaking.  In  other  words,  they  may  be  deprived  of  that  part  of  the  price  which 
represents  their  power  to  control  assets  which  belong  not  to  them  but  to  the  company 
as  a whole;  see,  for  example,  Perlman  v.  Feldmann,  129  F.Supp  162  (19521  219  F 2d 
173  (1955),  cert,  denied  349  U.S.  952;  154  F.Supp.  436  (1957). 


This  has  been  possible  because  of  the  second  development,  namely  that  recovery 
need  not  be  to  the  company  itself  (which,  as  in  our  Regal  ( Hastings ) Ltd  v Gulliver 
[1942]  1 All  E.R.  378,  H.L.,  will  merely  enure  for  the  benefit  of  the  undeserving 
purchaser  of  control)  but  can  be  divided  among  the  individual  shareholders  who  have 
failed  to  share  in  the  spoils.  This  principle  would  not  be  a complete  novelty  in  Britain 
for  a step  in  that  direction  has  been  taken  by  section  193(3)  of  the  Companies  Act. 

Rules  such  as  these  would  have  obvious  relevance  in  circumstances  such  as  those 
in  the  Carreras  take-over. 


The American  Corporation  Acts  are  also  stricter  in  requiring  class  consents,  and  in 
affording  shareholders  appraisal  rights”  i.e.,  rights  to  be  bought  out  when  thev 
dissent  from  corporate  action  on  such  matters  as  mergers,  sales  of  the  undertaking 
and  amendments  to  the  charter,  65 


111  the  TJ’1S'A”  m contrast  with  Britain,  it  was  held  as  a 
S01?  caPrtal  was  issued  the  existing  shareholders  had  a right 
to  subscribe  for  this,  i.e.,  the  issue  had  to  be  made  as  a “ rights  issue  ” so  as  to  preserve 

mnriifiS1  ag  r*5'  of  In  most  States  this  has  now  been  substantially 

, ° held  companies  are  concerned,  the  present  position  is 

different  m practice  from  that  resulting  from  recent  rulings  by  the 
of  riehKklni  ESllange  that  issues  of  equity  shares  for  cash  should  be  in  the  form 
Sohtf  S‘  H°we™r’in  tbe  case  of  Pnvate  companies,  the  American  pre-emptive 
TW-?  tn00!1?16,  doe-s  ,aff°rd  existing  members  greater  protection  than  English  law 
Forlorn6  ateSt  Table  A contained  an  article  affording  pre-emptive  rights 

For  some  reason  this  disappeared  from  the  1948  Table  A and  was  not  m might  have 

company60*63’  mcorporated  m the  new  Part  H of  Table  A applicable  to  a private 

£is 

be  worthwhile  to  jSSfctte  til  ““  SyStem  haS  advantages  a"d  it  might 

matofyBappamXe  b^e^ffictant  °°tnditionai  is  unusual  in  the  States, 

the  acceptors  would  be  subject  to ™?tai ptancef  would  never  be  forthcoming  since 
wouiq  oe  subject  to  capital  gams  tax.  Attempts  to  wrest  control  do, 
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of  course,  occur,  the  normal  modus  operandi  being  to  acquire  as  many  shares  as  possible 
by  market  purchases  and  then  to  wage  a proxy  fight.  The  latter  will,  in  the  case  of 
quoted  companies,  then  be  controlled  by  the  S.E.C.  proxy  regulations  referred  to 
below  (paragraph  8 (d)). 

Securities  Regulations 

5.  I turn  now  to  the  Securities  Legislation  which,  as  already  suggested,  may  be 
of  particular  interest  to  us.  Until  1933,  this,  like  company  law  itself,  was  entirely 
a State  matter.  Supplementing  their  basic  Corporation  Laws,  most  States  had,  and 
have,  so-called  Blue  Sky  Laws*  under  which  Securities  Administrators  exercise 
a greater  or  lesser  control  over  the  issue  of  and  dealings  in  securities.  In  some  States 
these  Laws  contain  nothing  more  extensive  than  anti-fraud  provisions  (only  one — 
New  Jersey — is  now  left  in  this  position).  In  others  these  have  been  coupled  with 
registration  of  brokers  and  dealers,  and  more  recently,  of  investment  advisers.  In 
most  States,  however,  there  are  provisions  for  registration  of  particulars  of  securities 
being  issued  coupled,  in  general,  with  scrutiny  and  control  of  quality  by  the  Adminis- 
trator. The  only  States  at  present  without  any  regulation  in  these  spheres  are  those 
last  outposts  of  laissez-faire — Delaware  (which  once  had  a primitive  anti-fraud  Act 
but  scrapped  it)  and  Nevada. 

The  result  was  that  any  nation-wide  public  issue  would  have  to  take  account  not 
only  of  the  Federal  requirements,  referred  to  below,  but  also  of  some  50  State  Blue 
Sky  Laws  of  a staggering  variety  and  appalling  complexity.  Happily  some  order  is 
now  being  produced  from  chaos.  After  years  of  patient  labour  Professor  Louis  Loss, 
formerly  of  the  S.E.C.  and  now  of  the  Harvard  Law  School,  recently  produced  a 
Uniform  Securities  Act  which  has  secured  the  endorsement  of  the  Commissioners 
on  Uniform  State  Laws,  the  American  Bar  Association  and  the  North  American 
Securities  Administrators.  The  Act  has  already  been  adopted  in  substantial  part  by 
eight  jurisdictions  and  individual  provisions  have  been  adopted  in  eleven  more. 
It  is  now  under  active  consideration  in  several  others.  The  Act  is  divided  into  four 
parts  (1)  Fraud  Provisions,  (2)  Registration  of  Brokers,  Dealers  and  Investment 
Advisers,  (3)  Registration  of  Securities,  and  (4)  General.  This  enables  States  to 
adopt  the  whole  or  part  or  parts  according  to  the  extent  of  their  regulatory  philosophy. 

The  Act  is  a model  of  clarity  and  brevity— the  same  can  hardly  be  said  of  the 
Federal  legislation.  It  would  appear  to  repay  careful  study  in  relation  to  the  Com- 
mittee’s task  in  connection  with  the  prospectus  provisions  of  the  Companies  Act  and 
with  the  Prevention  of  Fraud  (Investments)  Act. 

6.  Federal  legislation  in  this  field  is  the  product  of  the  stock  market  crash  of 
1929-32.  This  led  first  to  the  enactment  of  the  Securities  Act,  1933,  which  was 
originally  administered  by  the  Federal  Trade  Commission.  In  the  following  year 
the  Securities  Exchange  Act  established  a new  Government  agency,  the  Securities 
and  Exchange  Commission  to  administer  it  and  the  earlier  Act.  Subsequently  there 
has  also  been  brought  under  the  wing  of  the  S.E.C.  the  Public  Utility  Holding  Company 
Act,  1935,  the  Trust  Indenture  Act,  1939,  the  Investment  Company  Act,  1940,  and  the 
Investment  Advisers’  Act,  1940.  The  Commission  still  administers  these  six  Acts 
and,  in  addition,  has  certain  functions  under  Chapter  X of  the  Bankruptcy  Act  (which 
applies  to  the  winding  up  of  companies  as  well  as  to  bankruptcy  of  individuals). 

The  Commission,  an  independent  quasi-judicial  agency,  consists  of  five  Com- 
missioners (of  whom  not  more  than  three  may  be  of  the  same  political  party)  who 
hold  office  for  five-year  terms,  and  a permanent  staff  of  about  950  lawyers,  engineers, 
accountants,  investment  analysts  and  clerks.  Its  head  office  is  in  Washington,  D.C., 
and  it  has  12  regional  offices  of  which  the  largest  is  in  New  York.  It  has  a total  annual 
appropriation  of  about  $7  million,  of  which  about  $2£  million  comes  back  to  the 
Treasury  in  fees. 

* The  name  is  said  to  derive  from  bubble  companies  which  were  offering  to  the  public 
nothing  more  concrete  than  a piece  of  the  heavens.  To  the  confusion  of  English  law  librarians 
it  has  nothing  to  do  with  Aviation  Law. 
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7.  The  Securities  Act  of 1933. 


(a)  This  deals  primarily  with  the  initial  issues  of  securities  rather  than  with  their 
subsequent  trading,  i.e.,  it  is  similar  to  the  prospectus  provisions  of  the  Companies 
Act  rather  than  to  the  Prevention  of  Fraud  (Investments)  Act.  With  certain  exceptions 
(e.g..  for  small  and  domestic  issues)  if  there  is  any  use  of  “ mails  or  channels  of  inter- 
state commerce  ” (this  formula  being  designed  to  ensure  Federal  legislative 
competence!  a very  detailed  registration  statement  must  be  registered  with  the  S.E.C. 
and  a prospectus  containing  most  of  the  information  in  it  must  be  given  to  every 
buyer.  As  in  our  Companies  Act,  the  contents  of  the  registration  statement  and  pros- 
pectus are  prescribed  in  Schedules  to  the  Act,  but,  unlike  our  Act,  the  S.E.C.  is  given 
power  to  add  to  or  subtract  from  the  prescribed  requirements.  This  produces  con- 
siderably greater  flexibility  than  under  our  system  (unless  a certificate  of  exemption 
is  granted  under  section  39).  Basically  the  philosophy  is  the  same  as  that  of  our 
prospectus  provisions — disclosure  rather  than  approval  of  the  merits — in  this  respect 
the  Federal  Act  differs  from  the  State  Blue  Sky  Acts.  But  the  disclosure  is  far  more 
extensive  than  that  required  under  either  the  English  Act  or  our  Stock  Exchange 
regulations.  Those  who  feel  that  the  British  prospectus  gives  too  much  information 
would  be  critical  of  the  size  of  a typical  American  prospectus — though  there  has  been 
some  progressive  reduction  in  size  as  the  S.E.C.  has  streamlined  its  forms.  The  view 
is  taken  that  the  purpose  of  a prospectus  is  not  so  much  to  enlighten  the  lay  investor 
as  to  enable  his  professional  adviser  to  assess  the  merits  and  offer  his  skilled  advice. 
The  same  philosophy,  of  course,  underlies  our  Prevention  of  Fraud  (Investments) 
Act.  with  its  attempt  to  channel  circularisation  through  members  of  stock  exchanges, 
or  licensed  and  exempted  dealers. 


(b)  More  striking  than  the  contrast  in  the  amount  of  disclosures  required  is  the 
scrutiny  to  which  it  is  subjected  by  the  S.E.C.  Whereas  the  English  Registrar  of 
Companies  merely  ensures  that  a prospectus  is  formally  in  order,  the  officials  of  the 
S.E.C.  scrutinise  the  registration  statement  to  ensure  that  everything  is  stated  fully 
and  fairly  (the  adverse  features  being  emphasised  at  least  as  much  as  the  selling 
points)  and,  so  far  as  possible,  with  scrupulous  accuracy.  Foreign  observers  of  the 
British  system  are  apt  to  be  startled  by  the  absence  of  any  legal  provisions  for  scrutiny 
of  the  information  which  we  require  to  be  disclosed.  In  fact,  of  course,  a scrutiny 
does  normally  take  place  under  the  British  system,  but  by  private  agencies — the 
btock  Exchanges  and  the  Issuing  Houses  sponsoring  the  issue.  We  have  been  able  to 
leave  this  essenual  screening  to  the  Stock  Exchanges  because  a public  issue  is  rarely 
practicable  in  the  United  Kingdom  unless  the  securities  are  to  be  dealt  in  on  a Stock 
^ U.S.A.— and  this,  perhaps,  is  the  most  important  practical  contrast 
between  the  financial  organisation  m the  two  countries— the  number  of  issues  traded 
"L n J”6™ ^mtCTmmket  is  larger  than  that  on  all  the  exchanges  put  together 
only  a minority  of  public  issues  which  will  be  fisted  on  an  exchange  (though 
on  tte^changssT  V°lume’  over-4he-c°™ter  trading  is  only  about  one-third  of  that 

S'E'F"  P3?1104  m issue  merely  because  they  think  it  is  a bad 
“3’j‘“’.tbe  fuU  of  disclosure  required  and  the  scrutiny  to  which  it  has  been 

thSXf  hav!Lnot  “^Tuently  led  to  the  terms  of  the  issue  being  changed  so  that 
fiiere  is  m practice  not  all  that  difference  between  the  Federal  control  and  that’ of  those 
States  which  insist  that  the  issue  must  “ qualify  ” on  its  merits  before  it  can  be  made 

?°m  Bose  ^ar  with  both  the  British  and  American 

Sn^a“l^ofTTOWOrkmg  W0UW’  1 be  critical  of  the  BPMsh 

They  would  probably  argue  that: 

(i)»r£rOUSly  defident  “ a~ing  data  especially  as 

^^teto^dSo^nouW  °n  5°^  rather  than  business 

^ 18  S1™11  40  enable  4he  reader  to  assess 

pe  u e position  of  the  company.  To  give  one  example:  A S.E.C. 
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official  said  to  me  “ Your  prospectuses  of,  say,  a multiple  store  company  will 
merely  state  that  the  company  has  stores  in  central  positions  in  certain  cities. 
I should  want  to  know  what  competing  companies  had  stores  in  those  cities 
and  how  their  positions  compared  with  those  of  the  company.”. 

(iii)  We  are  not  sufficiently  strict  in  insisting  that  the  adverse  features  are  stated 
clearly  and  emphatically.  Provided,  say,  that  the  rights  of  the  various 
classes  of  shares  are  accurately  stated  we  do  not  insist  upon  their  implications 
being  brought  out— for  example,  that  all  the  votes  are  held  by  one  insider 
and  that  the  maximum  preference  dividend  of  12|  per  cent,  will  only  be 
earned  after  the  ordinary  shares  have  earned  30  per  cent.  (cf.  the  prospectus 
dated  21st  January,  1960,  of  Federal  Consolidated  Investments,  Ltd. — which 
was  a case  where  a public  issue  was  made  without  any  application  to  a Stock 
Exchange  for  permission  to  deal  and  where  in  consequence  there  was  no 
scrutiny  of  the  prospectus). 

(iv)  The  exemptions  from  filing  a full  prospectus  are  too  wide.  Why  should  an 
investor  get  a full  prospectus  when  he  is  invited  to  buy  shares  for  cash  but  not 
when  he  is  invited  to  buy  them  by  exchanging  other  shares  for  them  {Govern- 
ments Stock  and  Other  Securities  Investment  Co.  v.  Christopher  [1956]  1 W.L.R. 
237)? 

(v)  The  three-day  waiting  period  between  the  opening  and  closing  of  the  sub- 
scription lists,  required  under  section  50  of  the  Companies  Act,  is  far  too 
short  to  enable  the  investor  to  obtain  informed  and  skilled  advice.  Under 
the  Securities  Act,  a 20-day  waiting  period  is  prescribed  and,  as  a result  of 
amendments  in  1954,  a satisfactory  solution  seems  to  have  been  found  for 
the  difficulty  that  underwriters  are  unlikely  to  be  willing  to  remain  on  risk 
so  long.  Briefly,  this  involves  circulation  of  a preliminary  prospectus  giving 
all  the  information  required  in  a full  prospectus  except  those  figures  which 
are  necessarily  dependent  on  the  issue  price  to  be  decided  later.  But  no 
contract  may  be  entered  into  with  a dealer  or  a member  of  the  public  until 
after  he  is  supplied  with  a full  prospectus  after  its  registration. 

(vi)  The  scrutiny  of  the  British  Stock  Exchanges  is  less  likely  to  lead  to  the 
detection  of  inaccurate  information  than  that  of  the  S.E.C.  Although  the 
S.E.C.  does  not  profess  to  warrant  the  accuracy  of  the  information  (a  legend 
to  that  effect  must  appear  at  the  top  of  the  prospectus)  in  practice  it  is  likely 
to  detect  mis-statements  and  to  use  its  power  to  ensure  that  these  are  corrected 
before  registration. 

8.  The  Securities  Exchange  Act  of  1934.  This  Act  is  similar  in  object  to  our 
Prevention  of  Fraud  (Investments)  Act,  that  is  to  say  it  is  concerned  with  trading 
in  securities  already  issued.  However,  it  tackles  this  subject  on  such  a broad  front 
that  it  has  had  a considerable  impact  on  company  law  itself,  especially  in  the  field  of 
shareholder-management  relations. 

(a)  Registration  of  Brokers.  Under  the  Act  all  Stock  Exchanges  must  register 
with  the  S.E.C.  unless  exempted,  and  whether  exempted  or  not  they  are  subject  to 
the  general  supervision  of  the  S.E.C.  with  respect  to  their  rules,  jurisdiction  over 
their  members  and  certain  exchange  practices  (such  as  short  selling).  No  exchange 
— not  even  the  New  York  Stock  Exchange — is  exempt  from  this  supervision.  Over- 
the-counter  brokers  and  dealers  must  also  register  and  are  subject  to  similar  supervision; 
in  their  case  the  National  Association  of  Securities  Dealers  (N.A.S.D.)  exercises 
discipline  and  regulation  of  business  practices  to  much  the  same  extent  as  the  Stock 
Exchanges  and  is  a highly  efficient  and  tough  organisation,  of  which  almost  all  over- 
the-counter  brokers  are  members. 

This  part  of  the  Act,  therefore,  is  similar  in  concept  to  sections  1 to  9 of  the 
Prevention  of  Fraud  (Investments)  Act,  1958,  but  the  control  over  professional  dealers 
in  securities  is  much  more  extensive.  In  the  United  Kingdom  all  Stock  Exchanges 
and  their  members  are  free  from  any  outside  supervision  so  long  as  the  Exchange  is 
“ recognised  ” under  section  15  of  the  Prevention  of  Fraud  (Investments)  Act.  This 
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recognition  extends  not  only  to  Stock  Exchanges  strictly  so  called,  but  also  to  the 
Association  of  Stock  and  Share  Dealers,  a London  body  of  external  brokers,  and  the 
Provincial  Brokers’  Stock  Exchange.  An  informed  American  critic  would  probably 
argue  that  whereas  exclusion  from  control  of  members  of  the  London  Stock  Exchange 
may  be  justified,  the  same  can  hardly  be  said  of  all  the  provincial  Exchanges  or  of  the 
Association  of  Stock  and  Share  Dealers. 

(b)  Anti-Fraud  Provisions.  Again,  like  the  United  Kingdom  Prevention  of  Fraud 
Act,  the  Securities  Exchange  Act  contains  a number  of  provisions  designed  to  protect 
buyers  or  sellers  of  securities  from  being  duped.  A large  portion  of  the  Commission’s 
staff  is  contantly  engaged  in  investigating  alleged  breaches  of  these  and  similar 
provisions  in  the  other  Acts,  and  in  assisting  in  the  prosecution  of  offenders  Perhaps 
of  particular  interest,  from  our  point  of  view,  is  that  although  these  provisions  specify 
criminal  sanctions  only,  the  American  Courts  have  held  that  victims  have  a civil  remedy; 
it  is  doubtful  whether  the  English  Courts  would  place  a similar  construction  on 
sections  13  or  14  of  the  Prevention  of  Fraud  Act.  It  seems  strange  that  civil  remedies 
are  available  for  breaches  of  the  Companies  Act  on  an  initial  issue  but  not,  apparently, 
for  corresponding  breaches  on  subsequent  trading. 

The  most  sweeping  and  significant  of  these  provisions  is  section  10  and  the  famous 
rule  10  6— 5 made  under  it.  But  it  will  be  convenient  to  postpone  reference  to  this 
until  turning  to  Insider  Trading  (see  paragraph  8 (/)  below).  Mention  should, 
however,  be  made  at  this  stage  of  the  fact  that  the  Act,  and  the  rules  made  under  it, 
contain  much  more  detailed  and  effective  provisions  against  stock-market  manipula- 
tion than  anything  we  have  in  this  country.  To  make  a take-over  bid  not  with  the 
intention  that  it  should  succeed,  but  with  the  object  of  causing  the  market  price  to 
nse  so  that  the  bidder  could  sell  his  holding  at  a profit  (or  sell  short  before  announcing 
the  withdrawal  of  the  bid)  would  be  a criminal  offence  in  the  States,  and  would  subject 
any  broker  who  had  participated  to  disciplinary  proceedings  by  the  S.E.C. 

(c)  Reporting.  All  listed  companies  and  others  which  have  made  large  public 
issues  must  file  annual  reports  giving  much  the  same  information  as  is  required  for 
new  issues  under  the  Securities  Act.  Filing  is  required  both  with  any  Stock  Exchange 
on  which  the  securities  are  fisted  and  with  the  S.E.C.,  and  the  reports  are  available 
to  be  public  This  means  that  much  more  financial  information  (including  turnover 
figures  and  the  individual  remuneration  of  directors  and  of  the  three  highest  paid 
officers,  if  exceeding  $30,000  each)  is  available  to  the  investor.  Since  1955  the 
Commission  have  required  half-yearly  figures  to  be  reported,  and  reports  must  also  be 
hied  alter  certain  extraordinary  occurrences  such  as  changes  of  control.  Moreover 
the  Stock  Exchanges  may  require  even  more  frequent  reporting — the  New  York 
Stock  Exchange  demands  quarterly  statements.  This  mass  of  financial  data  is 
collated  and  published  in  the  standard  financial  manuals,  and  results  in  the  American 
investor  and  analyst  haring  much  more  information  to  draw  on  than  has  his  British 
equivalent.  Requirements  regarding  auditing  are  also  stricter— especially  as  regards 
the  independence  of  auditors ; they  are  disqualified  not  only  if  they  are  officers  but  also 
if  they  (or  near  relatives)  are  shareholders. 

(d)  Proxy  Regulations.  These  and  the  remaining  provisions  of  the  Act  apply  only 

to  companies  whose  securities  are  listed  on  a stock  exchange.  This  means  that  many 
large  public  companies  are  excluded  and  this  is  a recognised  weakness.  Efforts 
^tendmg  over  many  years  have  been  made  to  remedy  this,  but  neither  the  Frear  nor 
Fulbnght  Bills  which  would  have  accomplished  this  has  yet  succeeded  in  getting 
through  both  Houses.  h 

Under  section  14  a very  detailed  code  of  regulations  applies  whenever  the  manage- 
ment  or  anyone  else  solicits  proxy  votes  or  shareholder  consents.  As  previously 
mentioned  (paragraph  4 (h)),  the  management  will  normally  need  to  do  this  at  any 
general  meeting  because  of  the  high  quorum  requirements  and  in  any  case  the  Stock 
Exchange  may  require  an  undertaking  (as  the  New  York  Stock  Exchange  does)  that 
nroxies  will  he  snlinteH  ® J L 
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In  effect,  what  the  S.E.C.  has  done  is  to  seize  this  opportunity  of  ensuring  that  full 
information  is  disseminated  to  the  shareholders.  A proxy  statement  must  be  sent  to 
the  members  after  registration  with  and  clearance  by  the  S.E.C.  where  it  will  be 
subjected  to  the  same  scrutiny  as  the  original  registration  statement.  This  must 
give  full  information  about  the  resolutions  on  which  the  members  are  being  asked  to 
vote  and  detailed  information  about  those  who  are  soliciting  proxies.  In  the  case  of 
solicitations  by  the  board  of  directors  a considerable  amount  of  information  must  also 
be  given  about  the  company’s  affairs.  All  follow-up  circulars  must  similarly  be 
cleared  with  the  S.E.C. — and  this  includes  not  only  circulars  in  the  narrow  sense  but 
any  publication  or  broadcast  designed  to  sway  the  votes.  In  other  words,  not  only  do 
the  rules  provide  for  disclosure,  but  they  operate  as  a body  of  Queensberry  Rules 
designed  to  ensure  that  the  fight  is  conducted  fairly. 

There  is  here  a very  marked  contrast  with  the  position  in  the  United  Kingdom, 
where,  if  explanatory  circulars  are  sent  at  all,  they  say  as  little  as  is  consonant  with 
the  common  law  rule  that  they  shall  not  be  “ tricky  or  misleading  ”,  and  where  mud- 
slinging  is  controlled  only  by  the  law  of  libel  (cf.  Gordon  Hotels). 

A further  point — though  this  has  little  to  do  with  S.E.C.  legislation  as  such — is 
that  of  recovery  of  expenses  of  a proxy  fight.  In  the  United  Kingdom  the  existing 
management  pay  out  of  the  company’s  coffers;  the  opposition  pay  out  of  their  own 
pockets  (which,  of  course,  may  mean  out  of  the  coffers  of  another  company).  Whether, 
if  the  opposition  win  and  get  control,  they  can  then  re-imburse  themselves  is  uncertain. 
There  is  some  American  authority  for  the  view  that,  if  authorised  to  do  so  by  a 
resolution  in  general  meeting,  they  may  re-imburse  themselves  their  reasonable 
expenses:  Rosenfeld  v.  Fairchild  Engine  and  Airplane  Corporation  309  N.Y.  168  (1955). 
Section  140  of  our  Companies  Act  suggests  that  the  position  may  be  the  same  here. 
How  one  decides  what  expenses  are  reasonable  is  another  problem;  only  in  relation 
to  public  utility  holding  companies  has  the  S.E.C.  attempted  to  lay  down  financial 
ceilings:  rule  65. 

(e)  The  stockholder-proposal  rule.  Another  rule  (14a — 8)  made  under  section  14 
of  the  Act  contains  effective  means  of  enabling  individual  stockholders  to  submit 
proposals  to  a general  meeting.  Whereas  the  comparable  section  140  of  the  British 
Act  can  only  be  used  by  100  members  or  by  members  holding  one-twentieth  of  the 
voting  rights,  in  America  any  member  can  insist  on  any  proposal  (with  certain 
exceptions)  being  included  in  the  management’s  proxy  statement,  together  with  a 
supporting  statement  of  not  more  than  100  words.  The  sanction  against  abuse  is 
that  the  proposal  cannot  be  re-submitted  within  three  years  unless  it  has  secured  a 
prescribed  measure  of  support. 

Considerable  use  of  this  provision  has  been  made  by  certain  proponents  of  corporate 
democracy — notably  by  the  redoubtable  Lewis  Gilbert — and  I think  it  is  generally 
accepted  that  it  has  fulfilled  a useful  purpose  by  permitting  ideas  to  be  ventilated. 
It  is  obviously  unlikely  that  the  proposal  will  be  passed  if  opposed  by  management 
(I  do  not  think  that  this  has  ever  happened)  but  persistent  ventilation  of  grievances — 
such  as  excessive  executive  remuneration  or  holding  the  general  meeting  at  an 
inconvenient  place — has  not  infrequently  led  to  a change  of  heart  on  management’s 
part. 

(/)  Insider-trading. 

(i)  Section  16  (a)  of  the  Act  requires  that  details  of  holdings  and  share-dealings 
shall  be  filed  both  with  the  S.E.C.  and  with  the  Stock  Exchange  by  any  officer,  director 
or  any  person  “ who  is  directly  or  indirectly  the  beneficial  owner  of  more  than  10 
per  cent,  of  any  class  of  equity  security  ” of  the  company. 

(ii)  This  resembles  section  195  of  the  British  Act  but  goes  muchfurther  in  that  it 
covers,  all  officers  and  all  holders  of  10  per  cent,  of  any  class  of  equity  shares,  as  well 
as  directors.  Further,  the  information  is  always  available  for  public  inspection  both 
at  the  S.E.C.  and  the  Exchange,  and  the  Government  Printing  Office  publish  the 
information  in  all  reports  in  a monthly  pamphlet  which  has  a wide  circulation. 
Hence,  far  from  cloaking  the  information  in  a veil  of  secrecy— as  the  British  section 
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does— it  is  given  the  widest  publicity.  This  in  itself  puts  some  teeth  in  the  section 
in  contrast  with  the  British  one. 

(iii)  However,  the  real  sanction  is  provided  by  section  16  (b).  Under  this  anv 
profit  made  within  a period  of  six  months  must  be  accounted  for  to  the  company 
These  short-swing  profits  are  recoverable  whether  or  not  there  has  been  disclosure  in 
accordance  with  section  16  (a)  and  either  the  company  or  any  member  of  it  on  behalf 
of  the  company  may  institute  proceedings  to  recover  the  profit  if  the  “ insider  ” does 
not  voluntarily  disgorge.  In  interpreting  these  provisions  the  Courts  have  held  that 
the  section  applies  whether  or  not  there  has  in  fact  been  any  misuse  of  inside  informa- 
tion and  that  profits  are  calculated  by  matching  the  lowest  price  in  with  the  highest 
pnce  out  during  any  period  of  six  months.  This  may  mean  that,  as  a result  of  matching 
of  particular  transactions,  an  insider  may  have  to  hand  over  “ profits  ” to  the  company 
although  he  has  suffered  a net  loss  from  all  his  trading  during  the  six  months’  period 
Finally,  it  may  be  mentioned  that  one  of  the  things  that  has  to  be  mentioned  in  the 
management’s  proxy  statement  is  amounts  due  from  officers,  directors  or  their 
nominees  and  associates;  this  has  been  held  to  include  anything  due  from  them  under 
section  16  (6). 

(iv)  The  result  has  been  to  render  dealings  by  insiders  a singularly  hazardous 
occupahon.  Purchases  and  sales  are  not  forbidden  but  the  insiders  have  to  operate 
as  ff  in  a gold-fish  bowl  and  unless  they  buy  for  long-term  investment  they  are  likely 
to  find  their  operations  unprofitable.  Making  use  of  inside  information  for  their  own 
short-term  profit  is  only  practicable  if  they  are  prepared  to  face  the  possibility  of 
criminal  prosecution  by  operating  through  nominees  willing  to  aid  them  in  their 


(v)  Nor  is  this  all.  Rule  10  b — 5 also  is  relevant  here.  This  rule  is  not  limited  to 
the  activities  of  insiders,  nor  is  it  limited  to  dealings  in  listed  securities ; in  both  these 
respects  it  is  wider  than  section  16.  On  the  face  of  it,  it  is  a perfectly  normal  anti- 
fraud provision  in  the  same  terms  as  section  17  of  the  Securities  Act.  It  reads  as 
follows: — 

“ It  shah  be  unlawful  for  any  person,  directly  or  indirectly  . . . 

(1)  to  employ  any  device,  scheme  or  artifice  to  defraud, 

(2)  to  make  any  untrue  statement  of  a material  fact  or  to  omit  to  state  a 
material  fact  necessary  in  order  to  make  the  statements  made,  in  the  light 
of  the  circumstances  under  which  they  were  made,  not  misleading,  or 

(3)  to  engage  in  any  act,  practice,  or  course  of  business  which  operates  or 
would  operate  as  a fraud  or  deceit  on  any  persons, 

in  connection  with  the  purchase  or  sale  of  any  security  ”. 

. °n-£e  laclt  ?f  ^ ?oes  no  further  than  section  13  of  our  Prevention  of  Fraud 
Act  if  indeed  it  goes  as  far.  How  it  has  come  to  be  a potent  weapon  for  use  against 
insiders  requires  some  explanation  and  is  only  explicable  if  viewed  in  the  light  of 
developments  in  the  general  law. 

(vi)  Alffiough  a few  States — Georgia,  Kansas  and  perhaps  some  others — were 

prepared  to  hold  that  directors  stand  in  a fiduciary  relationship  towards  their  individual 
shareholders  so  that  if  they  buy  shares  they  must  disclose  all  material  facts  to  the 
shareholders  from  whom  they  buy,  most  States  followed  the  opposite  English  rule 
exenylifreh  by  the  much  criticised  decision  in  Percival  v.  Wright  [1902]  2 Ch.  421. 
On  the  other  hand  the  American  Courts  have  always  been  more  ready  to  hold  that  if 
special  facts  (e.g.,  a proposed  merger)  were  known  to  the  directors  it  would  be 
fraudulent  to  buy  without  disclosing  these  facts:  Strong  v.  Repide  213  U S 419  (1909) 
SMa»arpW°r-dSi  eve,?,  law  most  American  Courts  would  probably  have 

decided  Parava/  v.  Wright  differently  on  the  actual  facts  of  that  case.  This  “ special 
noia-i  &Ch  K not  entirely  unknown  to  English  law— see  Allen  v.  Hyatt 

UV14J  30  J..L.R.  444)  was  gradually  encroaching  on  the  orthodox  rule.  This  process 

?h^t^nr,^L^tenedAbIruIu  I0*775'  11  a number  of  cases  bas  he®  Md 
tJie  rHje.ls  broken  and  the  shareholders  have  a remedy  in  damages  if  an  insider 
(which  will  include  a majority  shareholder  as  well  as  directors  and  officers)  buys 
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shares  without  disclosing  material  inside  information  known  to  him:  the  leading  cases 
are:  Kardon  v.  National  Gypsum  Co.  73  F.Supp.  798  (1947)  and  Speed  v.  Transamerica 
Corporation  99  F.  Supp.  808  (1951).  In  the  latter,  Leahy  C.  J.  said: 

“ The  rule  [i.e.,  10  b — 5]  is  clear.  It  is  unlawful  for  an  insider,  such  as  a majority 
stockholder,  to  purchase  the  stock  of  minority  stockholders  without  disclosing 
material  facts  affecting  the  value  of  the  stock,  known  to  the  majority  stockholder 
by  virtue  of  his  inside  position  but  not  known  to  the  selling  minority  stockholders, 
which  information  would  have  affected  the  judgment  of  the  sellers.”. 

It  has  been  held  (though  the  decision  has  been  criticised)  that  the  same  applies  if 
the  insider  sells  rather  than  buys — for  the  rule  is  worded  to  cover  both  sales  and 
purchases.  It  is  therefore  almost  true  to  say  that  sales  and  purchases  by  insiders 
have  become  contracts  of  the  utmost  good  faith  demanding  disclosure  of  all  material 
facts. 

(vii)  If  rules  similar  to  these  were  adopted  in  Britain  it  would  undoubtedly  be  a 
potent  sanction  against  abuse  of  inside  information.  Not  only  would  the  insider 
have  to  account  to  the  company  for  any  short-swing  profits  on  dealings  in  the  company’s 
securities,  but,  if  he  bought  or  sold  with  inside  information  (for  example  of  a take-over 
bid  or  a forthcoming  dividend  distribution),  he  might  be  liable  to  the  other  party  to 
the  transaction. 

9.  The  Investment  Advisers  Act  of  1940.  This  Act  resulted  from  a study  made  by 
the  S.E.C.  of  the  new  profession  of  investment  advisers  which  sprang  up  in  the  inter- 
war years.  Its  object  is  (a)  to  protect  the  public  from  unscrupulous  tipsters  and  touts 
and  (b)  to  safeguard  the  bona  fide  investment  analysts  from  the  stigma  of  the  activities 
of  those  tipsters.  Accordingly  it  contains  provisions  for  registration  of  those  who, 
for  compensation,  give  advice  as  to  securities.  There  are  various  exemptions  to 
exclude,  for  example,  bankers,  lawyers  and  accountants  and  “ the  publisher  of  any 
bona  fide  newspaper  or  financial  publication  of  general  and  regular  circulation.”. 
But  a freelance  financial  journalist  writing  a syndicated  column  would  need  to  register. 
The  provisions  for  registration  are  comparable  to  the  registration  of  brokers  under  the 
Securities  Exchange  Act,  but  the  registered  particulars  have  to  give  greater  information 
regarding  business  history.  On  the  other  hand  powers  of  control  are  laxer  than  those 
over  brokers  and  this  is  a recognised  weakness.  However,  some  of  the  State  Blue  Sky 
Laws  go  further  in  this  respect. 

In  the  United  Kingdom  there  is  at  present  no  control  whatever  over  investment 
advisers  as  such,  although  the  profession  is  one  in  which  there  are  obvious  opportunities 
for  misconduct,  which  can  have  pave  public  consequences,  and  such  misconduct  has 
occurred.  The  present  legal  position  is  confused  and  unsatisfactory.  Most  advisers 
are  probably  in  constant  breach  of  section  14  of  the  Prevention  of  Fraud  (Investments) 
Act  unless  they  obtain  licences  as  dealers,  which  seems  to  be  possible  only  if  they  are 
rewarded  by  commission  on  profits — a method  of  doing  business  frowned  on  in  the 
City. 

10.  The  Trust  Indenture  Act  of  1939.  This  Act  regulates  the  contents  of  debenture 
trust  deeds.  Criticism  was  made  to  the  Cohen  Committee  that  debenture  trustees 
were  often  passive  recipients  of  their  remuneration,  sometimes  with  personal  interests 
conflicting  with  those  of  the  debenture-holders,  rather  than  efficient  watch  dogs. 
That  Committee,  however,  went  no  further  than  to  recommend  that  indemnity  clauses 
should  be  banned  (paragraph  64 — see  now  section  88  of  the  Companies  Act).  A 
study  undertaken  by  the  S.E.C.  led  to  an  Act  which  goes  considerably  further.  A 
registration  statement  under  the  Securities  Act  will  not  be  accepted  in  respect  of 
debentures  unless  the  trust  deed  has  been  approved  by  the  S.E.C.  as  meeting  the 
statutory  requirements.  These  are  mainly  directed  to  ensuring  the  competence  and 
independence  of  the  trustees.  One  at  least  of  the  trustees  must  be  an  American  trust 
corporation  with  a prescribed  capital— a similar  proposal  was  rejected  by  the  Cohen 
Committee  (paragraph  62).  An  elaborate  series  of  provisions  seeks  to  ensure  that  the 
trustees  are  fully  independent — the  Cohen  Committee  (without  a reference  to  the 
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American  provisions)  also  rejected  this  (paragraph  63).  In  addition,  certain  of  the 
contents  of  the  trust  deed  are  prescribed;  for  example,  provision  must  be  made  for 
six-monthly  reports  by  the  company  to  the  trustees  (and  for  access  by  debenture- 
holders  to  these  reports)  and  for  annual  reports  by  the  trustees  to  the  debenture- 
holders.  Of  particular  interest  is  section  316,  which  severely  limits  the  extent  to 
which  an  individual  debenture-holder’s  rights  may  be  modified  without  his  consent; 
the  right  to  receive  principal  and  interest  when  due  may  not  be  impaired  except  that 
the  deed  may  provide  that,  with  the  consent  of  the  holders  of  75  per  cent,  of  the 
debentures,  payment  of  interest  may  be  postponed  for  not  more  than  three  years. 

Once  the  Commission  is  satisfied  that  the  Trust  Deed  contains  the  requisite  safe- 
guards (a  model  Trust  Deed  has  been  prepared  which  is  in  general  use)  and  that  there 
is  an  independent  trustee  it  has  no  further  functions;  the  independence  of  the  trustee 
and  his  amenability  to  suits  for  violation  of  duty  assure  automatic  operation. 


1 1 . The  Investment  Company  Act  of 1940.  This  Act  imposes  control  over  investment 
trust  companies  and  unit  trusts  which  is  much  stricter  than  that  exercised  over  other 
companies.  Not  only  is  greater  disclosure  required  but  the  industry  is  subject  to  a 
considerable  measure  of  regulation. 


The  Americans  have  in  this  respect  been  more  logical  than  we  have.  We  have 
recognised  that  unit  trusts — fixed  or  flexible — require  special  treatment  and  regulation 
and  this  has  been  forthcoming  under  the  Prevention  of  Fraud  Act.  Yet  we  have 
treated  investment  trust  companies  as  if  they  were  just  ordinary  companies.  As 
previously  mentioned  (paragraph  4 (c))  the  fact  that  American  companies  can  purchase 
their  own  shares  has  enabled  them  to  accomplish  in  the  form  of  a company  what 
we  can  only  achieve  through  a complicated  trust  arrangement.  It  seems  to  be 
recogmsed  that  if  Britain  were  to  legalise  the  open-end  investment  trust  company  or 
mutual  fund  on  the  American  model,  it  would  be  necessary  to  subject  it  to  special 
control  comparable  to  that  over  unit  trusts.  But  little  thought  seems  to  have  been 
given  to  the  existing  (closed-end)  investment  trust  company,  although  it  presents 
many  of  the  same  special  problems.  The  Americans  recognised  this  20  years  ago. 


The  Act,  which  is  the  most  complicated  of  those  commented  on  here,  has  very  much 
the  same  aims  as  those  of  the  unit  trust  provisions  in  the  United  Kingdom  Prevention 
°*  j kut’  as  already  mentioned,  it  applies  to  companies  (closed  and  open- 

ended)  as  wefl  as  to  trusts,  and  its  regulation  is  greater.  It  controls  the  selling  practices 
of  the  companies  and  the  price  at  which  shares  or  units  may  be  sold  or  re-purchased 
and  requires  additional  information  in  the  prospectus.  It  tries  to  secure  honest  and 
unbiased  management  and  greater  control  by  the  shareholders  over  management  It 
regulates  the  type  of  capital  structure  that  may  be  adopted.  And  it  prescribes  more 
detailed  and  more  frequent  financial  statements.  Among  other  means  of  assuring 
compliance,  the  Commission  make  routine  inspections  of  the  companies  concerned 
though  as  yet  this  has  only  been  possible  on  a limited  scale. 


12.  Chapter  X of  the  Bankruptcy  Act.  Under  this  Act  the  S.E.C.  acts  as  adviser 
to  the  Court  on  corporate  reorganisations.  At  the  request  of  the  Court  or  with  its 
approval  the  Commission  participates  as  a party  in  order  to  provide  independent 

submitted ?“i  by fteoS13165  ad"S0Iy  rep0rtS  011  reorga“sation  plans 

It  may  well  be  a weakness  of  the  English  system  that  we  have  no  comparable 
procedure  in  connection  with  schemes  of  arrangement  or  capital  reductions  requiring 
the  Court’s  approval  The  “adversary”  system  adopted  by  British  (and  American! 

-veiy  d?ic'*  tor  dudSe  adequately  to  carry  out  the  needful  enquiry 
mto  the  economic  ments  and  basic  fairness  of  complicated  reorganisations  Indepen- 
dent investigation  and  advice  might  be  invaluable.  In  Scotland,  a step  in  this  direction 
has  already  been  taken,  for  schemes  may  be  referred  by  the  Court  to  an  SdepenS 

KK p”“  — ” * » 
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13.  The  Public  Utility  Holding  Company  Act  of  1935.  The  basic  object  of  this 
Act,  which  has  been  largely  achieved,  was  to  break  up  the  vast  concentration  of  control 
of  public  utilities  by  holding  companies  and  the  resulting  unsound  and  top-heavy 
financial  structures  through  which  the  control  was  exercised.  Since  in  the  United 
Kingdom  public  utilities  have  mostly  been  nationalised,  this  particular  problem  does 
not  arise  here.  On  the  other  hand  the  Committee  is  concerned  with  the  general 
problem  of  control  through  pyramiding  and  the  resulting  abuses.  On  these  questions, 
the  Act,  and  the  experience  of  the  S.E.C.  in  working  it,  has  some  relevance.  Of  some 
interest,  too,  is  section  12  (A)  forbidding  political  contributions. 

14.  There  are,  of  course,  many  other  aspects  in  which  American  Law  and  Practice 
in  this  field  diverge  from  the  British.  It  is  believed,  however,  that  this  memorandum 
refers  to  the  major  matters  in  which  American  experience  may  be  relevant  to  the 
Committee’s  task,  and  which  are  therefore  deserving  of  closer  investigation. 

March,  1960. 
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DAVIS  POLK  WARDWELL  SUNDERLAND  AND  KIENDL 


APPENDIX  XL 

Memorandum  by  Davis  Polk  Wardwell  Sunderland  & Kiendl 

The  Secretary  of  your  Committee  has  communicated  to  us  certain  questions  on 
which  you  wish  our  views  and  comments  in  connection  with  your  current  review  of  the 
English  Company  Law  as  a result  of  which  you  intend,  we  understand,  to  make 
recommendations  to  the  Board  of  Trade  as  to  changes  that  may  be  desirable.  He 
has  also  sent  to  us  a Note*  by  Professor  L.  C.  B.  Gower  which  discusses  a number  of 
subjects  relevant  to  your  Committee’s  task  and  has  asked  us  for  our  comments  on 
that  Note,  together  with  any  other  points  which  we  consider  pertinent. 

We  are  glad  to  be  of  whatever  assistance  we  can  in  your  project.  The  subject  is, 
of  course,  a large  one  with  many  ramifications.  The  problems  raised  call  for  a 
familiarity  not  only  with  our  American  law  but  also  with  the  English  law.  We  have 
had  experience  with  the  former,  but  our  contacts  with  the  latter  have  been  only 
occasional.  We  are  sure  that  you  will  therefore  understand  that  whatever  contribution 
we  can  make  will  consist  primarily  of  advice  as  to  how  our  law  operates,  with  very 
limited,  and  certainly  without  reliable,  expression  of  opinion  as  to  whether  in  any 
given  areas  our  system  would  be  well  suited  to  your  English  requirements. 

It  also  seems  to  us  that  it  would  be  preferable  for  us  to  confine  ourselves  at  this 
stage,  at  least,  to  giving  answers  to  specific  questions  or  views  on  specific  points, 
rather  than  to  attempt  all-inclusive  discussion.  Hence  we  shall  limit  this  memorandum 
to  brief  comments  on  Professor  Gower’s  Note  and  certain  of  the  supplemental  questions 
which  your  secretary  has  brought  to  our  attention. 

The  introductory  observation  in  paragraphs  1,  2,  and  3,  of  Professor  Gower’s  Note 
(which  we  shall  refer  to  as  the  “ Note  ”)  are  in  general  correct  so  far  as  they  apply  to 
our  law.  However,  we  would  hesitate  to  agree  with  his  comment  that  in  general  the 
Corporation  Laws  of  our  50  states  are  lax  by  British  standards.  There  is,  unfortunately, 
a very  wide  difference  between  the  Coporation  Laws  of  the  50  states,  and  some  of 
them  are  by  no  means  as  complete  or  as  carefully  drafted  as  others.  But  in  the  states 
where  most  corporations  are  organised — that  is,  in  the  states  where  there  is  a pre- 
ponderance of  business  and  industry — our  Corporation  Laws  are  by  no  means 
inadequate.  There  have  recently  been  important  and  desirable  revisions  in  a number 
of  our  states,  based  in  varying  degree  on  the  Model  Business  Corporation  Act 
sponsored  by  the  American  Bar  Association  (sometimes  referred  to  herein  as  the 
“ Model  Act  ”).  The  latest  state  to  undertake  such  a revision  is  New  York,  where  a 
Legislative  Commission  is  now  making  an  extensive  study  of  the  subject.  We  concur 
in  the  Note’s  comment  that  the  various  Corporation  Laws  do  not  attempt  to  codify 
the  whole  of  our  Company  Law,  and  that,  as  in  Britain,  the  case  law  goes  well  beyond 
the  statutes  in  establishing  a common  law  of  corporations  which,  with  important 
exceptions,  is  basically  the  same  throughout  the  states,  and,  so  far  as  our  experience 
shows,  not  fundamentally  different  from  that  prevailing  in  Britain. 

In  the  field  of  securities  regulation,  however,  there  are  considerable  differences  in 
the  British  and  American  statutes  and  techniques.  Until  the  1930’s,  American 
statutory  law  lagged  far  behind  the  English  Companies  Act  in  provisions  dealing  with 
the  sale  and  distribution  of  securities.  The  subject  had  previously  been  dealt  with  in 
various  ways  in  the  so-called  Blue  Sky  laws  of  the  several  states,  but  it  became  apparent 
in  the  1920’s  that  these  state  statutes,  which  vary  greatly  in  scope  and  in  effectiveness, 
were  quite  inadequate  in  their  totality  to  regulate  a national  and  interstate  business 
such  as  the  securities  business  very  largely  is.  The  first  result  was  the  passage  of  the 
Securities  Act  of  1933,  a Federal  law  applicable  equally  throughout  all  the  states. 
This  was  followed  in  subsequent  years  by  six  other  Acts  administered  by  the  Securities 

* Appendix  XXXIX. 
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and  Exchange  Commission  (the  S.E.C.).  The  original  Securities  Act,  and  a few 
provisions  of  these  other  statutes,  reflected  some  provisions  that  had  for  years  been 
contained  in  the  English  Companies  Act,  but  in  many  fields  went  well  beyond  the 
British  precedents.  You  will  find  in  an  excellent  treatise  entitled  “ Securities  Regula- 
tion (written  by  Professor  Louis  Loss  of  the  Harvard  Law  School,  formerly  Associate 
General  Counsel  of  the  Securities  and  Exchange  Commission)  interesting  initial 
c ~lscussm§  the  English  precedents  and  the  American  background  and  history 
which  led  up  to  the  adoption  of  the  1933  Act  and  the  laws  that  followed  it.  That 
treatise,  which  is  a lengthy  one,  also  contains  able  analyses  of  other  parts  of  our  present 
system  of  securities  regulation  in  extensive  detail. 

We  turn  to  the  specific  paragraphs  of  the  Note  and  make  our  comments  under  the 
same  captions  that  divide  Professor  Gower’s  discussion: 


Company  Law 

(а)  Pre-Incorporation  Contracts.  The  Note  points  out  that  under  American  law 
generally  a company  on  incorporation  may  adopt  contracts  made  on  its  behalf  prior 
to  incorporation,  whereas  under  English  law  ratification  of  a previous  agreement  is 
impossible.  The  Note  further  points  out  that,  under  certain  circumstances,  it  is  not 
possible  for  the  new  company  to  take  over  a contract  made  on  its  behalf  before 
incorporation  in  such  a way  as  to  discharge  the  promoters  from  liability.  As  stated 
in  the  Note  the  American  result  usually  follows  from  holdings  in  our  case  law  rather 
than  front  specific  provisions  in  the  corporate  statutes.  It  is  with  us  often  of  great 
convenience,  and  not  infrequently  of  great  importance,  for  a new  corporation  to  be 
able  to  adopt  a pre-incorporation  contract  in  such  a way  as  to  remove  liability  from 
the  individuals  who  executed  it,  and  if  the  British  case  law  at  present  casts  doubt  on 
the  free  use  of  that  technique  we  would  think  that  in  considering  amendments  to  the 
Companies  Act  it  would  be  desirable  to  give  consideration  to  eliminating  the  difficulty. 

(б)  Ultra  Vires.  The  Note  contains  the  comment  that  this  doctrine  has  been  sub- 
stantially eradicated  in  virtually  all  of  the  states.  This  is  not  exactly  correct,  although 
it  is  true  that  the  doctrine  has  been  greatly  watered  down  in  the  cases  and  is  not  favoured 
by  the  Courts  as  a defence. 

The  present  New  York  Corporation  Laws  contain  no  specific  provision  on  the 
subject  of  ultra  vires.  In  the  proposed  revision  introduced  at  the  last  session  of  the 
New  York  State  Legislature  (which  is  still  subject  to  much  discussion  and  amendment) 
the  new  sections  introduced  specifically  provide  that  no  act  of  a corporation  “ which 
is  otherwise  lawful  ” shall  be  invalid  by  reason  of  the  fact  that  the  corporation  was 
without  power  to  perform  that  act,  but  that  the  lack  of  power  may  be  asserted  (1)  in  an 
action  by  a shareholder  seeking  to  enjoin  the  act,  (2)  in  an  action  brought  by  the 
corporation  or  in  its  behalf  against  an  incumbent  or  former  officer  or  director  for  loss 
or  damage  due  to  his  unauthorised  act,  or  (3)  in  an  action  by  the  attorney-general 
to  dissolve  or  annul  the  corporation  or  to  enjoin  its  transaction  of  unauthorised 
business.  The  Legislative  Commission  which  drafted  the  provision  has  stated  in  its 
official  comments  that  this  is  in  effect  a codification  of  existing  case  law  in  New  York. 
Since  modem  corporate  charters  in  the  United  States  contain  extremely  broad  powers 
and  generally  permit  a corporation  to  engage  in  any  business  except  those  governed 
by  special  law  (e.g.,  utilities),  the  whole  subject  of  ultra  vires  has  lost  much  of  its 
importance. 

(c)  Purchase  of  Own  Shares.  As  stated  in  the  Note  this  is  generally  permitted  under 
our  corporation  laws,  and  this  power  is  of  great  convenience  and  frequently  of  real 
importance.  However,  there  are  important  safeguards,  expressed  either  in  the  statutes  or 
established  by  case  law.  The  New  Y ork  Penal  Law,  for  example,  makes  it  a misdemeanor 
for  a director  to  concur  in  the  purchase  of  shares  of  his  corporation’s  stock  except 
out  of  surplus.  The  Model  Act  permits  such  purchases  out  of  earned  surplus 
generally,  and  out  of  capital  surplus  if  authorised  by  the  articles  of  incorporation  or 
the  affirmative  vote  of  two-thirds  of  all  voting  stock,  but  in  no  case  at  a time  when 
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the  corporation  is  insolvent  or  when  the  purchase  would  render  it  insolvent  ( Insolvent 
is  defined  in  the  Model  Act  as  insolvency  in  the  equity  sense— that  is,  inability  or  tne 
corporation  to  pay  its  debts  as  they  become  due  in  the  ordinary  course  ot  business). 
In  the  absence  of  statutory  provision  this  last  result  would  doubtless  follow  under 
the  case  law  of  the  several  states.  Certain  purchases  of  the  corporation’s  own  shares 
are  permitted  bv  the  Model  Act  to  be  made  out  of  capital— viz.,  purchases  lor  the 
purpose  of  eliminating  fractional  shares,  collecting  or  compromising  indebtedness  to 
the  corporation,  paying  dissenting  shareholders  entitled  to  payment  under  the  Act, 
and  effecting  retirement  of  redeemable  shares  by  redemption  or  purchase  at  not  to 
exceed  the  redemption  price  and  subject  to  other  appropriate  restrictions.  All  ol 
these  exceptions  are  useful,  and  our  experience  has  not  shown  that  they  encourage 
abuses. 


Of  course,  the  purchase  by  a corporation  of  its  own  shares  is  also  subject  to  the 
general  rule  controlling  the  board  of  directors,  e.g.,  that  it  must  be  done  for  a proper 
corporate  purpose  and  that  it  cannot  be  done  to  give  advantage  to  any  one  stockholder. 

The  proposed  new  New  York  Corporation  Law  also  contains  a specific  provision 
that  an  open-end  investment  company  (as  defined  in  the  Federal  Investment  Company 
Act  of  1940)  may  issue  preferred,  special  or  common  shares  which  are  redeemable  at 
the  option  of  the  holder  at  a price  substantially  equal  to  the  shares’  proportionate 
interest  in  the  net  assets  of  the  corporation  and,  upon  compliance  with  the  requirements 
of  the  Investment  Company  Act,  a shareholder  may  compel  redemption  of  his  shares 
in  accordance  with  their  terms.  This  provision,,  taken  in  conjunction  with  the  clause 
mentioned  above  which  allows  redemption  of  shares  out  of  capital,  facilitates  the 
creation  and  operation  of  open-end  investment  companies. 

The  following  are  other  illustrations  of  the  way  in  which  the  power  of  a corporation 
to  purchase  its  own  shares  may  be  used  to  the  advantage  of  a corporation  and  its 
shareholders: 


(1)  A corporation  which  does  not  have  available  authorised  but  unissued  shares 
may  wish  to  purchase  outstanding  shares  in  order  to  have  them  available  for 
sale  or  option  to  employees  under  various  types  of  incentive  plans.  While  it 
would  be  possible  to  make  unissued  shares  available  for  such  purposes  by 
increasing  the  authorised  capital  stock,  there  may  be  reasons  for  not  doing 
this,  particularly  where  the  additional  amount  of  stock  needed  is  small. 
Furthermore,  authorised  but  unissued  stock  may  not  be  issuable  for  cash 
except  subject  to  pre-emptive  rights  of  the  stockholders  whereas  under  our 
corporate  laws  treasury  shares  which  were  repurchased  by  the  corporation  are 
not  subject  to  pre-emptive  rights  when  sold. 


(2)  In  the  case  of  closely  held  corporations  one  stockholder  (the  estate  of  a 
deceased  stockholder,  for  example)  may  wish  to  dispose  of  his  shares,  and  the 
other  stockholders  may  wish  to  avoid  bringing  any  new  stockholders  into  the 
picture  and  at  the  same  time  not  be  able  to  buy  any  more  shares  themselves. 
In  such  situations  it  may  well  be  desirable  for  the  corporation  to  make  the 
purchase. 


(3)  It  is  very  often  in  the  interest  of  a corporation  that  preferred  shares  be  redeem- 
able by  the  corporation  at  its  option.  Also,  charters  frequently  provide  sinking 
funds  for  preferred  stocks  under  the  terms  of  which  a corporation  may 
purchase  stock  with  sinking  fund  money  if  such  purchases  can  be  made  below  the 
call  price. 


(4)  Apart  from  any  sinking  fund  operations  it  may  be  desirable  for  a corporation 
and  its  common  stockholders  to  have  the  corporation  purchase  preferred 
shares  in  the  market  where  they  are  selling  well  below  par,  thus  eliminating 
high  dividend  requirements  coming  ahead  of  common  stock,  although  of 
course  there  might  be  circumstances  in  certain  cases  where  such  purchases 
would  be  improper. 
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Qp  N°Par  shares.  Our  firm  was  consulted  in  1953  on  the  subject  of  no  par  shares 
by  Lord  Harcourt  when  he  was  a member  of  a committee  appointed  by  the  Board  of 
Trade  in  1952  to  consider  the_  desirability  or  otherwise  of  amending  the  British  Com- 
panies Act  so  as  to  permit  the  issue  of  shares  of  no  par  value.  We  understand  that  this 
is  the  same  as  the  Gedge  Committee  referred  to  in  the  Note.  Mr.  Brownell  of  our 
firm  wrote  two  letters  to  Lord  Harcourt,  dated  February  9,  1953,  and  December  4, 
1953,'  on  the  subject,  referred  to  in  the  Committee’s  report  and  printed  in  the  exhibits 
to  that  report,  to  which  you  doubtless  have  access.  These  two  letters  reflect  generally 
our  views  on  the  subject  of  no  par  shares  in  this  country. 

We  would  question  the  suggestion  in  Professor  Gower’s  Note  to  the  effect  that  in 
the  opinion  of  many  Americans  no  par  shares  should  be  compulsory  and  not  optional. 
One  type  or  the  other  may  be  preferable,  depending  on  the  circumstances,  and  we  see 
no  reason  for  depriving  corporations  and  their  stockholders  of  the  ability  to  choose. 

It  is  less  usual  to  create  preferred  shares  without  par  value  than  common  shares. 
We  have  not  encountered  difficulty  in  having  a single  corporation  issue  shares  of  both 
types,  and  we  have  not  heard  it  suggested  over  here  that  corporations  should  be 
limited  in  their  right  to  use  both  types. 

0?)  Non-voting  shares.  Our  present  New  York  law  allows  the  certificate  of  incor- 
poration or  proper  amendment  to  provide,  except  in  certain  cases,  that  the  holders 
of  any  designated  class  or  classes  of  stock  shall  not  be  entitled  to  vote  or  that  the 
respective  voting  powers  of  the  several  classes  of  stock  be  otherwise  limited.  As 
pointed  out  in  the  Note,  the  Model  Act  also  permits  elimination  of  voting  rights  for 
certain  classes  except  in  specified  matters.  However,  the  rules  of  the  New  York 
Stock  Exchange  (though  not  of  the  smaller  exchanges)  require  that  common  shares, 
in  order  to  be  admitted  to  the  stock  list,  must  have  full  voting  rights,  and  as  a result 
common  shares  issued  by  the  bulk  of  the  larger  companies  enjoy  full  voting  rights. 
There  are  many  cases,  however,  where  it  may  be  quite  desirable  to  provide  for  non- 
voting shares  as  long  as  a stockholder  is  not  inequitably  deprived  of  a right  to  vote  on 
important  matters  directly  affecting  his  own  stock.  For  example,  any  one  of  a 
number  of  reasons  may  make  it  appropriate  that  one  group  of  shareholders  of  a small 
corporation  have  a share  in  the  voting  greater  or  less  than  its  financial  share  in  the 
company.  There  are  also  occasions  where  for  legal  reasons  it  is  desirable  that  a person 
or  corporation  be  a stockholder  in  a company  without  any  share  in  voting  control. 

(/)  Dividend  control.  It  is  certainly  true,  as  stated  in  the  Note,  that  the  American 
Corporations  Laws  have  not  completely  solved  the  problem  of  defining  the  “ surplus  ” 
out  of  which  dividends  may  be  paid,  and  also  that  the  various  states  have  tried  many 
solutions.  The  subject  is  lengthy  and  involved.  Some  of  our  states’  statutes,  for 
example  the  existing  New  York  statute,  contain  little  more  than  a provision  that  a 
corporation  shall  not  declare  or  pay  dividends  which  impair  its  capital.  In  New  York 
this  is  bolstered  by  provision  in  the  Penal  Law  making  it  a misdemeanor  for  directors 
to  make  a dividend  except  from  surplus.  In  some  other  states  the  statute  goes  into 
elaborate  detail  describing  the  surplus  out  of  which  dividends  may  be  paid,  and  laying 
down  fixed  accounting  rules  dealing  with  the  method  of  charging  surplus  when  a 
corporation  pays  dividends  or  purchases  its  own  shares.  In  the  present  draft  of  the 
proposed  new  New  York  law  provision  is  made  that  no  dividend  may  be  paid  when 
the  corporation  is  insolvent  in  the  equity  sense,  or  if  the  dividend  would  render  the 
corporation  so  insolvent,  and  further  that  no  dividend  may  be  declared  except  out  of 
“ surplus  ” if  the  net  assets  of  the  corporation  remaining  after  such  declaration  or  pay- 
ment shall  not  at  least  equal  the  amount  of  its  stated  capital,  with  an  exception  in  case 
of  corporations  with  wasting  assets.  However,  the  proposed  new  New  York  law 
contains  a provision,  found  also  in  laws  of  some  of  the  other  states,  that  if  a dividend 
is  paid  from  sources  other  than  earned  surplus  there  must  be  appropriate  disclosure 
to  that  effect. 


* Minutes  of  evidence  taken  before  the  committee  on  shares  of  no  par  value,  pp.  362-367, 
H.M.S.O.,  London,  1954. 
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our  opinion  been  quite  adequate  to  protect  the  stockholders.  A further  procedure 
for  carrying  out  combinations  exists  in  the  form  of  a sale  by  a corporation  of  all  its 
assets  for  stock  of  the  purchasing  corporation,  after  which  the  selling  corporation 
dissolves  and  distributes  these  shares  pro  rata  to  its  stockholders. 

If  we  correctly  understand  what  the  Note  means  by  its  reference  to  the  “ British 
type  take-over  bid  by  conditional  offer  ” it  is  by  no  means  unknown  in  our  country. 
The  use  of  the  device  is  not  substantially  limited  by  our  capital  gain  tax  if  the 
acquisition  is  made  in  the  form  of  an  exchange  for  voting  shares  of  the  acquiring 
corporation,  because  in  that  case  if  as  a result  of  the  exchanges  the  acquiring  corpora- 
tion ends  up  with  over  80  per  cent,  of  the  shares  of  the  acquired  corporation  (as 
defined  in  the  Act)  the  Revenue  Act  exempts  the  selling  stockholders  from  capital 
gain  tax  under  the  so-called  reorganisation  sections.  If  the  acquisition  is  made  for 
cash,  capital  gain  taxes  are  applicable.  We  do  not  have  anything  comparable  to  the 
convenient  provision  in  the  English  law  whereby  if  one  company  acquires  90  per  cent, 
or  more  of  the  stock  of  another  it  may,  with  court  approval,  force  the  remaining 
minority  stockholders  to  sell  their  shares  to  the  acquiring  company  at  the  same 
price  as  was  paid  to  the  majority  stockholders.  We  could,  however,  accomplish 
somewhat  the  same  result  in  such  situations  by  putting  through  a merger  or  con- 
solidation of  the  two  companies  involved,  or  by  a sale  of  all  the  assets  of  the  acquired 
company  to  the  acquiring  company.  Needless  to  say,  such  procedures  require  that 
the  acquiring  company  act  with  the  utmost  fairness  to  the  minority  in  fixing  the 
consideration  to  be  paid  to  them.  Dissenting  stockholders  are  generally  given  the 
right  to  demand  payment  for  the  stock  at  its  appraised  value,  but  this  right  does  not 
deprive  them  of  their  right  in  a proper  case  to  enjoin  the  transaction  on  the  ground 
of  fraud,  overreaching  or  unfairness. 

Securities  Regulations 

The  greater  part  of  Professor  Gower's  Note  is  devoted  to  a brief  description  of  the 
Acts  administered  by  our  Securities  and  Exchange  Commission,  with  specific 
comments  on  parts  of  those  Acts  which  set  forth  principles  or  techniques  which 
apparently  have  no  counterpart  in  existing  British  law,  and  therefore  might  be 
worthy  of  consideration  by  the  Committee.  The  subject  is  again  a large  one,  and  we 
will  limit  this  memorandum  to  preliminary  observations. 

Perhaps  the  most  important  difference  between  the  regulation  of  the  securities 
markets  in  the  two  countries  results  from  the  part  played  in  the  United  States  by  the 
Securities  and  Exchange  Commission  and  the  absence  of  any  such  organisation  in 
England.  In  England,  as  we  understand  the  procedure,  the  prospectus  provisions  in 
the  Companies  Act  and  the  provisions  in  the  Prevention  of  Fraud  (Investments)  Act 
are  usually  enforced  in  the  Courts  either  as  a result  of  actions  instituted  by  the  Crown 
or  of  suits  by  private  parties.  In  addition,  it  seems  that  some  of  the  functions  performed 
by  the  S.E.C.  in  the  United  States  are  assumed  by  the  Stock  Exchange  and  other 
official  or  semi-official  organisations.  In  the  United  States,  while  the  Blue  Sky  laws 
mentioned  above  continue  to  operate  in  the  several  states,  Federal  supervision  and 
enforcement  of  the  Federal  securities  laws  is  vested  in  the  Securities  and  Exchange 
Commission,  with  additional  provision,  as  pointed  out  in  the  Note,  giving  private 
individuals  the  right  to  bring  suits  based  on  violations  of  the  federal  laws  and  the 
regulations  issued  thereunder  by  the  S.E.C.  An  organisation  like  the  S.E.C.  is 
essential  to  the  operations  of  our  present  Federal  securities  laws. 

The  creation  of  such  an  administrative  commission  or  agency  is  a technique  that 
has  been  frequently  employed  by  our  Congress.  It  is  a technique  based  on  the  pro- 
position that  in  certain  complex  areas  affecting  interstate  business  governmental 
regulations  can  best  be  achieved  by  an  administrative  body  basically  independent 
of  both  the  judicial  and  the  legislative  branches  of  government,  which  will  build  up 
an  expertise  in  the  particular  area  in  which  it  operates.  We  have  today,  among  others, 
such  federal  commissions  as  the  Interstate  Commerce  Commission  (which  is  perhaps 
the  earliest  one  and  has  to  do  primarily  with  the  regulation  of  railroads);  the  Civil 
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Aeronautics  Board,  the  Federal  Power  Commission,  the  Federal  Trade  Commission, 
and  the  Federal  Communications  Commission.  On  the  whole,  the  S.E.C.  has 
functioned  at  least  as  well  as  any  of  the  other  commissions,  and  certainly  better  than 
several  of  them.  When  it  was  first  created  it  was  viewed  with  great  concern  by  many 
businessmen,  investment  bankers  and  brokers,  but  we  venture  the  guess  that  if  its 
former  critics  were  polled  today,  they  would  vote  heavily  against  its  abolition.  At  the 
same  time,  many  believe  that  the  Commission  is  subject  to  criticism  for  having  sought 
to  extend  its  authority  in  certain  areas  beyond  the  limits  believed  to  have  been 
contemplated  by  the  original  legislation.  In  the  country  as  a whole  the  S.E.C.  is 
regarded  as  having  done  a satisfactory  job,  and  in  Congress  the  tendency  would  be  to 
increase  rather  than  decrease  its  authority. 

Whether  or  not  such  a Commission  would  be  a desirable  adjunct  to  the  British 
system  is  a question  that  we  obviously  are  not  qualified  to  answer.  It  seems  to  us, 
however,  mat  among  the  factors  that  were  responsible  for  its  creation  there  are  at 
least  two  that  have  no  counterparts  in  Britain.  When  in  1933  it  became  apparent  that 
our  securities  laws  needed  strengthening  we  did  not  have  in  existence  any  nation-wide 
machinery.  There  are  active  securities  markets  in  various  locations  in  the  United 
States,  and  we  have  no  single  stock  exchange  like  the  London  Stock  Exchange  whose 
v/ eCNTVe  coJltro^s  °Perate  throughout  the  country.  Furthermore,  as  pointed  out  in 
the  Note,  the  bulk  of  our  new  securities  issues  are  not  listed,  whereas  in  England  we 
understand  that  listing  on  the  London  Stock  Exchange  is  a practical  prerequisite 
m the  case  of  a new  issue.  Secondly,  the  size  of  this  country,  its  scattered  security 
markets,  the  existence  of  50  separate  state  governments  and  the  past  history  of  the 
securities  business  made  strong  centralised  control  in  Washington  important. 

You  will,  of  course,  also  have  in  mind  the  fact  that  there  are  many  features  of 
administrative  commissions  that  involve  problems  that  in  this  country,  at  least, 
have  by  no  means  yet  been  solved.  They  have  the  great  disadvantage  of  combining 
m one  administrative  unit  the  function  of  investigation  and  prosecuting  and  the  function 
of  sitting  in  judgment  on  the  very  case  that  they  have  investigated  and  prosecuted. 
To  be  sure,  efforts  are  made  to  segregate  these  functions  between  different  personnel 
groups,  but  in  the  last  analysis  one  commission  sits  at  the  top  of  the  organisation. 
The  fact  that  its  judgments  are  subject  to  judicial  review  only  partly  meets  the  point 
because  of  the  great  difficulty  of  reversing  or  changing  on  appeal  commission 
determinations  of  questions  of  fact. 

The  Securities  Act  of  1933 

The  Note  comments  that  the  disclosure  requirements  of  the  1933  Act  are  far  more 
extensive  than  those  required  either  under  the  English  Act  or  the  Regulations  of  the 
London  Stock  Exchange.  It  is  certainly  true  that  the  prospectuses  describing  registered 
American  issues  are  more  detailed  than  those  of  issuing  companies  in  England.  This 
is  due  to  the  regulations  of  the  S.E.C.  issued  under  the  Act  rather  than  to  detailed 
requirements  in  the  Act  itself.  The  severe  penalties  imposed  by  the  Act  for  mis- 
statements or  omissions  to  state  material  facts  which  might  be  necessary  to  keep  what  is 
stated  from  being  misleading  are  undoubtedly  also  responsible  for  much  of  the  material 
put  in  prospectuses  and  which  may  not  be  specifically  called  for  by  the  prescribed 
forms.  At  one  time  the  fear  of  penalties  produced  prospectuses  of  almost  absurd 
lengths,  but  as  the  issuers  became  more  familiar  with  the  techniques  and  practices, 
and  under  pressure  from  the  S.E.C.  itself,  the  modern  prospectuses  prepared  by  re- 
sponsible issuers  and  responsible  underwriters  are  by  no  means  as  redundant  as  they 
once  were.  It  is  true  that  they  are  probably  seldom  read  with  much  care  by  the 
average  investor,  but  they  afford  a source  of  information  to  experts  in  the  business 
which  is  in  one  way  or  another  passed  on  to  the  public. 

Under  the  English  Act,  as  pointed  out  in  the  Note,  the  prospectus  appears  not  to 
be  subject  to  preliminary  scrutiny  by  any  public  body.  On  the  other  hand,  all 
registration  statements  and  prospectuses  are  reviewed  by  the  staff  of  the  S.E.C., 
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our  opinion  been  quite  adequate  to  protect  the  stockholders.  A further  procedure 
for  earning  out  combinations  exists  in  the  form  of  a sale  by  a corporation  of  all  its 
assets  for  stock  of  the  purchasing  corporation,  after  which  the  selling  corporation 
dissolves  and  distributes  these  shares  pro  rata  to  its  stockholders. 

If  we  correctly  understand  what  the  Note  means  by  its  reference  to  the  “ British 
type  take-over  bid  by  conditional  offer  ” it  is  by  no  means  unknown  in  our  country. 
The  use  of  the  device  is  not  substantially  limited  by  our  capital  gain  tax  if  the 
acquisition  is  made  in  the  form  of  an  exchange  for  voting  shares  of  the  acquiring 
corporation,  because  in  that  case  if  as  a result  of  the  exchanges  the  acquiring  corpora- 
tion ends  up  with  over  80  per  cent,  of  the  shares  of  the  acquired  corporation  (as 
denned  in  the  Act|  the  Revenue  Act  exempts  the  selling  stockholders  from  capital 
gain  tax  under  the  so-called  reorganisation  sections.  If  the  acquisition  is  made  for 
cash,  capital  gain  taxes  are  applicable.  We  do  not  have  anything  comparable  to  the 
convenient  provision  in  the  English  law  whereby  if  one  company  acquires  90  per  cent, 
or  more  of  the  stock  of  another  it  may,  with  court  approval,  force  the  remaining 
minority  stockholders  to  sell  their  shares  to  the  acquiring  company  at  the  same 
price  as  was  paid  to  the  majority  stockholders.  We  could,  however,  accomplish 
somewhat  the  same  result  in  such  situations  by  putting  through  a merger  or  con- 
solidation of  the  two  companies  involved,  or  by  a sale  of  all  the  assets  of  the  acquired 
company  to  the  acquiring  company.  Needless  to  say,  such  procedures  require  that 
the  acquiring  company  act  with  the  utmost  fairness  to  the  minority  in  fixing  the 
consideration  to  be  paid  to  them.  Dissenting  stockholders  are  generally  given  the 
right  to  demand  payment  for  the  stock  at  its  appraised  value,  but  this  right  does  not 
deprive  them  of  their  right  in  a proper  case  to  enjoin  the  transaction  on  the  ground 
of  fraud,  overreaching  or  unfairness. 


Securities  Regulations 


The  greater  part  of  Professor  Gower's  Note  is  devoted  to  a brief  description  of  the 
Acts  administered  by  our  Securities  and  Exchange  Commission,  with  specific 
comments  on  parts  of  those  Acts  which  set  forth  principles  or  techniques  which 
apparently  have  no  counterpart  in  existing  British  law,  and  therefore  might  be 
w orthy  of  consideration  by  the  Committee.  The  subject  is  again  a large  one,  and  we 
will  limit  this  memorandum  to  preliminary  observations. 


Perhaps  the  most  important  difference  between  the  regulation  of  the  securities 
markets  in  the  two  countries  results  from  the  part  played  in  the  United  States  by  the 
Securities  and  Exchange  Commission  and  the  absence  of  any  such  organisation  in 
England.  In  England,  as  we  understand  the  procedure,  the  prospectus  provisions  in 
the  Companies  Act  and  the  provisions  in  the  Prevention  of  Fraud  (Investments)  Act 
are  usually  enforced  in  the  Courts  either  as  a result  of  actions  instituted  by  the  Crown 
or  of  suits  by  private  parties.  In  addition,  it  seems  that  some  of  the  functions  performed 
by  the  S.E.C.  in  the  United  States  are  assumed  by  the  Stock  Exchange  and  other 
official  or  semi-official  organisations.  In  the  United  States,  while  the  Blue  Sky  laws 
mentioned  above  continue  to  operate  in  the  several  states.  Federal  supervision  and 
enforcement  of  the  Federal  securities  laws  is  vested  in  the  Securities  and  Exchange 
Commission,  with  additional  provision,  as  pointed  out  in  the  Note,  giving  private 
individuals  the  right  to  bring  suits  based  on  violations  of  the  federal  laws  and  the 
regulations  issued  thereunder  by  the  S.E.C.  An  organisation  like  the  S.E.C  is 
essential  to  the  operations  of  our  present  Federal  securities  laws 


The  creation  of  such  an  administrative  commission  or  agency  is  a technique  that 
has  been  frequently  employed  by  our  Congress.  It  is  a technique  based  on  the  pro- 
position that  m certain  complex  areas  affecting  interstate  business  governmental 
regulations  can  best  be  achieved  by  an  administrative  body  basically  independent 
of  both  the  judicial  and  the  legislative  branches  of  government,  which  will  build  un 
an  expertise  m the  particular  area  in  which  it  operates.  We  have  today,  among  others, 
fvf11  “"t™55*0115  as  the  Interstate  Commerce  Commission  (which  is  perhaps 

the  earliest  one  and  has  to  do  primarily  with  the  regulation  of  railroads);  the  Civil 
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Aeronautics  Board,  the  Federal  Power  Commission,  the  Federal  Trade  Commission, 
and  the  Federal  Communications  Commission.  On  the  whole,  the  S.E.C.  has 
functioned  at  least  as  well  as  any  of  the  other  commissions,  and  certainly  better  than 
several  of  them.  When  it  was  first  created  it  was  viewed  with  great  concern  by  many 
businessmen,  investment  bankers  and  brokers,  but  we  venture  the  guess  that  if  its 
former  critics  were  polled  today,  they  would  vote  heavily  against  its  abolition.  At  the 
same  time,  many  believe  that  the  Commission  is  subject  to  criticism  for  having  sought 
to  extend  its  authority  in  certain  areas  beyond  the  limits  believed  to  have  been 
contemplated  by  the  original  legislation.  In  the  country  as  a whole  the  S.E.C.  is 
regarded  as  having  done  a satisfactory  job,  and  in  Congress  the  tendency  would  be  to 
mcrease  rather  than  decrease  its  authority. 

Whether  or  not  such  a Commission  would  be  a desirable  adjunct  to  the  British 
system  is  a question  that  we  obviously  are  not  qualified  to  answer.  It  seems  to  us, 
however,  that  among  the  factors  that  were  responsible  for  its  creation  there  are  at 
least  two  that  have  no  counterparts  in  Britain.  When  in  1933  it  became  apparent  that 
our  securities  laws  needed  strengthening  we  did  not  have  in  existence  any  nation-wide 
machinery.  There  are  active  securities  markets  in  various  locations  in  the  United 
States,  and  we  have  no  single  stock  exchange  like  the  London  Stock  Exchange  whose 
u6 x1VC  con*r°k  °Pera^e  throughout  the  country.  Furthermore,  as  pointed  out  in 
the  Note,  the  bulk  of  our  new  securities  issues  are  not  listed,  whereas  in  England  we 
understand  that  listing  on  the  London  Stock  Exchange  is  a practical  prerequisite 
m the  case  of  a new  issue.  Secondly,  the  size  of  this  country,  its  scattered  security 
markets,  the  existence  of  50  separate  state  governments  and  the  past  history  of  the 
securities  business  made  strong  centralised  control  in  Washington  important. 

You  will,  of  course,  also  have  in  mind  the  fact  that  there  are  many  features  of 
administrative  commissions  that  involve  problems  that  in  this  country,  at  least, 
have  by  no  means  yet  been  solved.  They  have  the  great  disadvantage  of  combining 
m one  admmistrative  unit  the  function  of  investigation  and  prosecuting  and  the  function 
of  sitting  in  judgment  on  the  very  case  that  they  have  investigated  and  prosecuted. 
To  be  sure,  efforts  are  made  to  segregate  these  functions  between  different  personnel 
groups,  but  in  the  last  analysis  one  commission  sits  at  the  top  of  the  organisation. 
The  fact  that  its  judgments  are  subject  to  judicial  review  only  partly  meets  the  point 
because  of  the  great  difficulty  of  reversing  or  changing  on  appeal  commission 
determinations  of  questions  of  fact. 

The  Securities  Act  of  1933 

The  Note  comments  that  the  disclosure  requirements  of  the  1933  Act  are  far  more 
extensive  than  those  required  either  under  the  English  Act  or  the  Regulations  of  the 
London  Stock  Exchange.  It  is  certainly  true  that  the  prospectuses  describing  registered 
American  issues  are  more  detailed  than  those  of  issuing  companies  in  England.  This 
is  due  to  the  regulations  of  the  S.E.C.  issued  under  the  Act  rather  than  to  detailed 
requirements  in  the  Act  itself.  The  severe  penalties  imposed  by  the  Act  for  mis- 
statements or  omissions  to  state  material  facts  which  might  be  necessary  to  keep  what  is 
stated  from  being  misleading  are  undoubtedly  also  responsible  for  much  of  the  material 
put  in  prospectuses  and  which  may  not  be  specifically  called  for  by  the  prescribed 
forms.  At  one  time  the  fear  of  penalties  produced  prospectuses  of  almost  absurd 
lengths,  but  as  the  issuers  became  more  familiar  with  the  techniques  and  practices, 
and  under  pressure  from  the  S.E.C.  itself,  the  modern  prospectuses  prepared  by  re- 
sponsible issuers  and  responsible  underwriters  are  by  no  means  as  redundant  as  they 
once  were.  It  is  true  that  they  are  probably  seldom  read  with  much  care  by  the 
average  investor,  but  they  afford  a source  of  information  to  experts  in  the  business 
which  is  in  one  way  or  another  passed  on  to  the  public. 

Under  the  English  Act,  as  pointed  out  in  the  Note,  the  prospectus  appears  not  to 
be  subject  to  preliminary  scrutiny  by  any  public  body.  On  the  other  hand,  all 
registration  statements  and  prospectuses  are  reviewed  by  the  staff  of  the  S.E.C., 
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which,  although  it  takes  no  responsibility  for  the  accuracy  of  the  final  document, 
usually  raises  questions  in  so-called  “ deficiency  letters  ” and  asks  for  amplification 
or  construction,  and  sometimes  refuses  to  allow  a registration  and  prospectus  to 
become  “ effective  ” if  it  believes  that  it  is  not  in  proper  form.  Whether  or  not 
the  S.E.C.  should  utilise  this  preventive  technique  is  a question  that  has  been  often 
discussed.  Some  members  of  the  industry  and  the  Bar  have  from  time  to  time 
expressed  the  opinion  that  it  would  be  better  if  the  S.E.C.  accepted  the  papers  as 
filed  and  then  cracked  down  afterwards  if  errors  or  inadequacies  were  discovered. 
However,  we  believe  that  again  the  great  majority  of  issuing  companies  and  investment 
bankers,  as  well  as  their  lawyers,  would,  if  polled,  express  a preference  for  the  present 
system.  They  would  doubtless  at  the  same  time  go  on  record  as  being  anxious  for 
more  expeditious  review,  and  would  point  out  examples  where  the  S.E.C.’s  criticism 
of  the  documents  is  trivial  or  inappropriate.  It  is  admittedly  true  that  today  the  staff 
of  the  S.E.C.  is  not  large  enough  to  take  care  promptly  of  all  of  the  business  that 
it  has  to  handle,  and  concern  on  this  score  has  been  expressed  by  the  Chairman  of 
the  S.E.C.  himself. 

Since  we  first  wrote  the  above  paragraph  there  was  published  in  December  last 
a Report  on  Regulatory  Agencies  to  the  President  Elect,  prepared  at  the  request  of 
Senator  Kennedy  by  James  M.  Landis,  a former  chairman  of  the  S.E.C.  and  of  the 
Civil  Aeronautics  Board.  Mr.  Landis’s  comments  on  the  S.E.C.  are  much  less  critical 
than  those  he  makes  of  some  of  the  other  commissions,  but  the  following  paragraph 
is  pertinent  and,  in  our  opinion,  well  stated: 

“ The  deficiency  letter,  a most  valuable  extra-legal  development,  has  a real 
place  with  regard  to  the  more  promotional  and  speculative  securities.  There  has 
grown  up  over  the  years  a considerable  tendency  to  indulge  in  lint-picking  in  these 
letters,  resulting  in  delays  and  unnecessary  costs.  Another  tendency  has  become 
noticeable  due  to  the  attitude  of  certain  Commissioners  shortly  following  World 
War  II.  This  is  to  move  away  from  the  legislative  standards  of  full  disclosure 
to  a judgment  on  the  quality  of  the  securities  being  registered.  The  history  of 
state  security  regulation  in  this  respect  gives  ample  evidence  of  the  undesirability 
of  establishing  a bureaucracy  with  powers  of  this  nature.  True,  there  is  every 
temptation  to  move  in  this  direction  as  one  views  as  a whole  the  rapacity  of 
promoters  and  underwriters  and  the  unwillingness  of  a greedy  and  speculative 
public  to  try  to  understand  the  simplest  facts  of  corporate  finance.  But  control 
and  supervision  over  the  activities  of  the  selling  group  and  the  marginal  fringe 
of  brokers  and  dealers  making  markets  in  these  issues,  can  do  more  to  dampen 
this  type  of  financial  piracy  than  the  use  of  the  registration  powers  for  purposes 
for  which  it  was  not  intended.”. 

The  Note  suggests  in  paragraph  7 id)  several  criticisms  that  might  be  made  of 
present  British  techniques  in  connection  with  the  offering  of  new  issues.  We  have  the 
following  comments  on  these  points: 

(i)  the  accounting  requirements  of  the  S.E.C.  have  done  a great  deal  to  produce 
a uniform  presentation  of  financial  data  that  is  of  real  value  to  securities 
analysts  and  therefore  to  the  public  at  large.  Sometimes  it  is  felt  that  the 
required  financial  statements  are  too  voluminous,  but  the  over-all  results  have 
been  beneficial; 

(ii)  the  specific  inclusion  in  the  Securities  Act  of  penalties  for  “ omissions  ” as 
well  as  for  mis-statements  may  well  go  no  farther  in  the  last  analysis  than  the 
British  case  law,  but  the  provision  in  the  statute  itself  probably  has  had  a good 
deal  to  do  with  stimulating  the  presentation  of  information  of  the  type  referred 
to  in  paragraph  7 id)  (ii)  of  the  Note.  In  addition,  the  penalties  to  which 
underwriters  and  directors  (in  addition  to  the  issuing  company)  may  become 
subject  undoubtedly  leads  them  to  insist  on  disclosures  which  management 
might  otherwise  overlook; 
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(iii)  this  same  comment  applies  to  the  observations  in  the  Note  set  forth  in 
paragraph  7 (d)  (iii)  criticising  English  prospectuses  for  failing  to  disclose 
certain  important  facts; 

(iv)  the  1933  Act  includes  not  only  sales  for  cash  but  also  sales  where  the  buyer 
pays  his  purchase  price  by  surrendering  other  securities,  and  it  seems  to  us 
that  this  should  be  so  in  most  cases.  However,  we  point  out  that  under  the 
Securities  Act  an  exemption  is  given  to  any  security  of  the  issuer  exchanged 
by  it  with  its  existing  security  holders  exclusively  “ where  no  commission  or 
other  remuneration  is  paid  or  given  directly  or  indirectly  for  soliciting  such 
an  exchange  There  are  certain  other  important  exemptions,  most  notably 
perhaps  the  exemption  afforded  to  railroad  and  municipal  securities,  and  in 
many  instances  to  securities  issued  as  a result  of  mergers  and  other  types  of 
consolidations.  However,  many  of  these  latter  exempted  transactions  require 
stockholder  action,  and,  where  the  stock  involved  is  listed,  are  covered  by  the 
S.E.C.’s  proxy  rules  (discussed  below).  These  rules  often  operate  to  give  to 
shareholders  a good  deal  of  the  information  that  would  be  contained  in  a 
prospectus; 

(v)  while  there  are  perhaps  some  people  who  feel  that  a 20-day  waiting  period 
under  the  Securities  Act  is  too  long,  we  believe  that  the  majority  would  be 
quite  willing  to  let  it  stand  and  would  certainly  be  of  the  opinion  that,  in  the 
United  States  at  least,  a three-day  waiting  period  would  be  too  short.  Tech- 
niques have  been  developed  as  a result  of  experience,  and  co-operation  by  the 
S.E.C.,  which  avoid  any  difficulty  that  the  United  States  underwriter  must  take 
too  long  a “ carry  ”.  For  example,  the  Commission  has  realised  from  the 
earliest  days  of  the  Act  that  it  is  unnecessary  to  the  investor,  and  disadvantageous 
to  the  issuer,  for  the  offering  price  of  a security  that  has  to  be  registered  to  be 
filed  20  days  before  the  public  offering  is  made.  It  therefore  has  always 
allowed  the  actual  offering  price,  and  items  closely  related  to  it  (such  as  the 
“ spread”  to  the  underwriters,  conversion  terms  and  redemption  prices),  to 
be  filed  shortly  before  the  effective  date  of  the  registration  statement,  which 
usually  fixes  the  time  of  the  public  offering.  While  there  are  plausible  reasons 
for  giving  the  public  a 20-day  cooling  period  in  which  to  consider  the  statements 
describing  the  issuing  company  and  the  basic  characteristics  of  the  security  to 
be  sold,  there  is  no  such  need  for  any  period  for  study  of  the  offering  price 
and  related  financial  terms;  and 

(vi)  the  Note  observes  that  the  scrutiny  of  the  British  Stock  Exchanges  is  less 
likely  to  lead  to  the  detection  of  inaccurate  information  than  that  of  the 
S.E.C.  We  are  not  sufficiently  familiar  with  the  British  practice  to  comment 
on  this  comparison.  It  is  interesting  to  note,  however,  that  during  the  27 
years  since  the  1933  Act  was  passed,  there  have  been  only  a negligible  number 
of  cases  where  security  purchasers  have  been  successful  in  legal  actions  based 
on  either  erroneous  or  misleading  prospectuses  in  registered  issues. 

Professor  Gower  has  asked  us  to  comment  on  difficulties  encountered  by  any  S.E.C. 
requirement  for  the  disclosure  of  “ turnover  figures  ” — i.e.,  figures  relating  to  sales. 
While  the  registration  forms  do  not  specifically  call  for  analysis  of  such  figures 
appearing  normally  in  profit  and  loss  statements  (which  must  be  furnished),  more 
detailed  data  may  sometimes  be  required  by  the  general  disclosure  provisions  of  the 
law  in  order  to  make  the  prospectus  properly  informative.  For  example,  it  may  well 
be  material  to  disclose  that  a high  percentage  of  a company’s  sales  is  made  to  one  or 
a few  very  large  purchasers.  There  is  no  requirement  that  a breakdown  of  sales  into 
all  the  different  categories  be  given,  or  that  data  be  furnished  showing  the  relative 
profitability  of  various  lines  (which  would  doubtless  be  very  harmful  competitively) 
but  the  form  does  call  for  “ the  relative  importance  of  each  product  or  service  or  class 
of  similar  products  or  services  which  contributed  15  per  cent,  or  more  to  the  gross 
volume  of  business  during  the  last  fiscal  year  ” and  in  cases  where  there  is  a sufficient 
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variance  between  the  amount  a particular  product  contributes  to  sales  and  its  con- 
tributions to  profits  sufficient  disclosure  must  be  made  so  as  not  to  mislead  the  public. 

We  have  heard  that  it  is  not  usual  in  England  for  companies  to  publish  in  the 
profit  and  loss  statement  gross  sales  and  costs  of  goods  sold.  Publication  of  these 
figures  is  generally  made  in  the  United  States,  and  they  are  called  for  by  certain  of  the 
S.E.C.  rules.  Back  in  1939  a company  asked  the  S.E.C.  to  treat  such  information 
confidentially,  alleging  that  the  disclosure  would  harm  its  business.  The  S.E.C. 
refused  to  do  so,  and  was  supported  in  its  action  by  the  Court  of  Appeals  for  the 
District  of  Columbia.  The  Court  said,  however,  that  disclosure  of  the  items  in 
controversy  would  not  be  required  if  the  result  would  be  to  wreck  the  company’s 
business.  The  Court  also  said  (and  this  may  be  of  interest  in  indicating  the  weight 
given  by  our  Courts  to  action  by  the  S.E.C.)  that  it  would  have  no  difficulty  in  under- 
standing petitioner’s  reasons  for  apprehension  that  the  disclosure  would  be  harmful, 
“ and  if  the  question  were  before  us  as  an  original  proposition  we  could  easily  see  our 
way  to  sustaining  the  objections  to  general  publication.  But  the  question  is  primarily 
not  for  us  but  for  the  Commission,  and  Congress  undoubtedly  intended  that  the 
Commission  should  bring  to  bear  upon  the  decision  of  this  and  like  questions  . . . 
the  knowledge  and  experience  of  experts.  This  does  not  by  any  means  set  up  an 
inquisition  destructive  of  the  rights  of  the  individual.  The  delegated  power  is  not  to 
be  exercised  arbitrarily  or  to  be  considered  an  unfettered  discretion  over  the  property 
of  the  citizen.  Its  exercise  is  subject  to  review.  But  so  long  as  the  Commission’s 
decision  rests  on  substantial  evidence  and  on  inferences  which  are  not  arbitrary  and 
capricious,  it  should  be  sustained.  In  the  discharge  by  Congress  of  a dominant  trust 
for  the  benefit  of  the  public,  the  possibility  of  incidental  loss  to  the  individual  is 
sometimes  unavoidable.”  {American  Sumatra  T.  Corp.  v.  S.E.C.,  110  F.2d  117,  120). 

The  Securities  Exchange  Act  of  1934 

The  1934  Act  was  enacted  a year  after  the  Securities  Act,  and  in  some  respects  it 
would  be  simpler  if  the  two  Acts  had  been  incorporated  into  one.  As  the  Note  implies, 
the  1934  Act  not  only  applies  to  trading  in  securities  already  issued  but  also  includes 
a number  of  sections  which  might  more  logically  have  been  incorporated  in  the 
corporation  laws  of  the  states.  However,  it  would  as  a practical  matter  be  impossible 
to  obtain  uniform  treatment  in  all  of  the  state  corporation  laws,  and  the  subjects 
covered  have  been  regarded  as  of  sufficient  importance  to  warrant  a federal 
statute  with  uniform  application  throughout  the  country. 

( a ) Registration  of  brokers.  The  Note  observes  that  an  informed  American  critic 
would  probably  argue  that  whereas  exclusion  from  control  of  members  of  the  London 
Stock  Exchange  may  be  justified,  the  same  can  hardly  be  said  of  all  the  provincial 
exchanges  or  of  the  Association  of  Stock  and  Share  Dealers.  Whether  or  not  this  is 
true  in  England,  we  believe  that  in  the  United  States  the  New  York  Stock  Exchange 
undoubtedly  does  a better  job  of  supervision  than  the  smaller  exchanges  located 
throughout  the  country.  Nevertheless,  there  is  no  question  that  the  supervisory 
provisions  of  the  1934  Act  were  responsible  for  tightening  up  of  standards  on  the 
New  York  Stock  Exchange,  as  well  as  on  the  regional  exchanges. 

( b ) Anti-Fraud  provisions.  The  Note  comments  that  under  the  1934  Act  civil 
remedies  are  made  available  to  injured  purchasers  of  securities,  and  that  under  the 
British  law  it  is  doubtful  that  such  civil  remedies  could  be  used  in  private  actions. 
The  existence  of  remedies  that  can  be  directly  enforced  by  the  injured  party  is  of  great 
importance  in  carrying  out  the  provisions  of  the  Act,  and  we  should  think  that  it  is 
one  of  the  things  that  the  Committee  might  well  consider  in  any  amendment  of  the 
English  law. 

While  the  Securities  Act  of  1933,  applicable  primarily  to  new  issues  of  securities, 
was  designed  to  fill  a deficiency  in  United  States  law  which  had  for  some  previous 
years  been  dealt  with  in  the  English  Companies  Act,  many  of  the  provisions  of  the 
1934  Securities  Exchange  Act  were  recognised  as  going  well  beyond  British  precedents. 
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Quite  certainly,  so  far  as  the  1934  Act  applies  to  the  activities  of  brokers  and  traders 
in  dealings  in  previously-issued  securities,  it  has  worked  quite  effectively,  and  it  would 
be  hard  to  find  any  reputable  broker  or  dealer,  or  any  informed  member  of  the  public, 
who  would  advocate  curtailment  of  its  basic  provisions. 

(c)  Reporting.  The  reporting  requirements  under  the  1934  Act  apply,  as  stated  in 
the  Note,  to  all  the  listed  companies  and  to  others  who  have  made  public  issues  above 
a certain  stated  minimum.  Additional  reports  are  required  under  certain  Stock 
Exchange  rules.  These  requirements  have  not  proved  to  be  unduly  burdensome,  and 
have  caused  no  difficulties  that  reputable  companies  have  not  been  willing  to  assume. 
If,  as  in  England,  there  were  in  the  United  States  for  all  practical  purposes  only  one 
Stock  Exchange,  and  if  practically  all  new  public  issues  were  listed  on  that  Stock 
Exchange,  the  entire  subject  might  have  been  handled  by  Stock  Exchange  rules. 
However,  in  the  United  States  it  is  doubtless  desirable  for  uniform  reporting  rules  to 
be  made  for  all  listed  securities  and  for  large  new  public  issues,  whether  or  not  listed. 
Of  course,  under  the  1934  Act,  and  the  rules  issued  thereunder,  remedies  are  made 
available  to  injured  individuals  in  addition  to  the  power  of  both  the  Stock  Exchanges 
and  the  Securities  and  Exchange  Commission  to  discipline,  and  these  sanctions,  taken 
together,  may  ensure  accurate  compliance  to  a greater  extent  than  regulations  issued 
by  a Stock  Exchange  alone. 

(d)  The  Proxy  Regulations  under  the  1934  Act  are  another  big  subject.  They 
constitute  a type  of  provision  that  really  belongs  in  corporation  or  company  laws 
rather  than  in  a law  dealing  primarily  with  dealings  in  securities  and  Stock  Exchanges. 
The  language  of  the  statute  itself  is  very  brief,  and  consists  only  of  the  statement  that 
it  shall  be  unlawful  for  any  person  to  solicit  a proxy  or  consent  or  authorisation  in 
respect  of  any  security  (other  than  an  exempted  security)  registered  on  an  exchange 
“ in  contravention  of  such  rules  and  regulations  as  the  Commission  may  prescribe  as 
necessary  or  appropriate  in  the  public  interest  or  for  the  protection  of  investors 
When  the  law  was  first  passed  it  was  not  anticipated  by  anyone,  including  (we  think) 
members  of  the  Congress,  that  the  rules  and  regulations  would  be  expanded  to  the 
extent  that  they  have  been.  However,  the  general  purpose  of  the  proxy  rules  has  met 
with  general  approval,  even  though  many  individual  stockholders  may  pay  scant 
attention  to  much  of  the  material  that  is  sent  to  them.  The  disclosure  requirements 
(relating,  for  example,  to  compensation  and  benefits  to  officers  and  directors,  amount 
of  stock  held  by  them  in  the  company  and  their  financial  interest  in  matters  to  be 
voted  on)  have  a salutary  effect  on  management  and  involve  no  great  burden  on 
reputable  companies.  There  has  in  recent  years  been  considerable  feeling  in  some 
quarters  that  unlisted  companies  should  be  brought  within  the  scope  of  the  mles. 

( e ) The  Stockholder-Proposal  Rule . Although  nothing  appears  on  the  subject  in 
the  1934  Act,  some  years  ago  the  S.E.C.  inserted  in  the  proxy  rules  a provision  that 
any  stockholder  might  require  a listed  company  to  include  in  its  material  soliciting 
proxies  any  question  (subject,  of  course,  to  certain  restrictions)  which  he  wishes  to 
submit  to  a vote  of  the  stockholders.  A part  of  this  provision  requires  the  form  of 
the  proxy  to  permit  a “ yes  ” or  “ no  ” vote  on  such  question. 

This  rule  has  been  often  availed  of  by  individuals  with  special  interests,  or  even  by 
publicity  seekers.  The  great  bulk  of  the  proposals  which  shareholders  force 
managements  to  incorporate  in  proxy  statements  are  on  subjects  where  the  proponents 
have  little  or  no  chance  of  obtaining  approval  and  often  involve  questions  which  are 
not  really  proper  for  stockholder  action  at  all. 

if)  Insider  trading.  Section  16  of  the  Securities  and  Exchange  Act  contain 
provisions  relating  to  transactions  by  owners  of  more  than  ten  per  cent,  of  any  clas 
of  equity  security  registered  on  a stock  exchange,  or  by  directors  or  officers  of  the  issue, 
of  such  stock.  The  provisions  do  not  apply  to  unlisted  stocks.  Each  such  person 
is  required  by  section  16  ( a ) to  file  with  the  S.E.C.  statements  regarding  his  holdings 
of  such  stock  and  any  changes  in  such  holdings.  In  paragraph  ( b ) of  section  16  it  is 
provided  that  if  any  such  owner,  director  or  officer  realises  a profit  from  any  purchase 
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and  sale,  or  any  sale  and  purchase,  of  any  such  stock  within  a period  of  less  than 
six  months  (with  certain  exceptions),  he  must  account  to  his  Company  for  any  profit 
resulting  front  such  transactions.  Finally,  paragraph  (e)  makes  it  unlawful  for  any 
such  person  to  make  short  sales  of  any  such  stock. 

The  disclosure  requirements  of  section  16  (a)  have  doubtless  had  a salutary  effect 
on  insider  trading,  and  they  are  generally  accepted  as  appropriate.  We  believe ; that 
thev  have  been  lived  up  to,  and  that  the  kind  of  men  who  act  as  directors  of  listed 
companies  do  not  seek  to  avoid  them  by  putting  their  stock  in  street  names  or  other 
similar  devices.  The  short  sale  provisions  in  section  16(c)  are  extensions  of  provisions 
in  some  of  our  corporation  laws  prohibiting  short  sales  by  directors,  and  are 
understandable. 

Section  16(6)  however,  is  obviously  and  admittedly  an  arbitrary  limitation  on 
insider  profits.  There  would  seem  to  be  little  difference  between  an  insider  profit 
realised  mthin  a five-months’  period  and  one  realised  with  a seven-months 
period  The  clause  and  the  relevant  regulations  of  the  S.E.C.  have  given  rise  to 
considerable  litigation  growing  out  of  uncertainty  as  to  its  application  to  various 
trees  of  transactions,  but  it  cannot  be  said  that  such  disputes  have  been  burdensome 
to  the  companies  involved.  Furthermore,  crude  as  the  prohibition  is,  and  in  spite 
of  criticism  in  various  quarters,  we  have  no  doubt  that  it  mil  remain  on  the  books 
until  a better  one  is  devised.  We  believe  that  it  also  has  been  generally  complied 
with  although  we  know  of  cases  where  ignorance  or  oversight,  or  uncertainty  as  to 
the  applicability  of  section  16(6),  have  brought  about  non-compliance-and  con- 
siderable embarrassment  when  the  non-compliance  was  discovered. 

The  Note  also  refers  under  the  caption  “ Insider  Trading  ” to  Rule  X— 10  (6)— -(5) 
issued  by  the  Securities  and  Exchange  Commission  under  the  Securities  Exchange  Act, 
and  correctly  notes  that  this  rule  has  a very  broad  scope.  It  is  not  limited  to  dealings 
in  listed  securities,  it  includes  purchases  as  well  as  sales,  and  by  no  means  relates  only  to 
transactions  by  insiders.  Under  the  rule  it  is  made  unlawful  for  any  person,  directly 
or  indirectly  in  connection  with  the  purchase  or  sale  of  any  security  subject  to  Federal 
iurisdiction  (i)  to  employ  any  device,  scheme  or  artifice  to  defraud,  (u)  to  make  any 
untrue  statement  of  a material  fact  or  to  omit  to  state  a material  fact  necessary  m 
order  to  make  the  statements  made,  in  the  light  of  the  circumstances  under  which 
they  were  made,  not  misleading,  or  (iii)  to  engage  in  any  practice  or  course  of  business 
which  operates  or  would  operate  as  a fraud  or  deceit  on  any  person.  So  far  we  do 
not  have  the  benefit  of  much  case  law  to  help  us  determine  just  how  far  these  very 
broad  provisions  go.  Because  of  certain  suggestions  made  in  the  Note  as  to  the 
possible  effect  of  the  rule  on  insiders,  we  point  out  that  the  ‘ omission  to  state 
provision  applies  only  when  some  affirmative  statement  of  a material  fact  is  made. 
However  a failure  to  disclose  material  facts  even  in  the  absence  of  some  affirmative 
representation  could,  under  certain  circumstances,  be  brought  within  the  prohibitions 
of  clauses  (ii)  and  (iii)  referred  to  above. 


The  Investment  Advisers  Act  of  1940 

The  purpose  of  this  Act,  summarised  in  the  Note,  is  commendable.  It  had,  until 
its  amendment  in  1960,  shortcomings  which  may  have  prevented  full  realisation 
of  its  objectives.  The  S.E.C.  has  brought  very  few  cases  under  the  Act  (only  one  m 
1957  two  in  1958  and  three  in  1959).  There  was  no  provision  similar  to  that  in  the 
Securities  Exchange  Act  which  gives  the  S.E.C.  authority  to  inspect  the  books  and 
records  of  brokers  and  dealers,  to  prescribe  what  books  and  records  shall  be  kept, 
and  to  require  the  filing  of  reports.  However,  the  Act  has  recently  been  amended 
to  remedy  this  and  other  deficiencies  and  may  become  an  effective  regulatory  weapon. 


The  Trust  Indenture  Act  of  1939 

Little  need  be  added  at  this  time  to  the  comments  in  the  Note  about  this  Act, 
which  on  the  whole  has  operated  satisfactorily.  However,  the  restriction  on  the  powers 
of  bondholders  to  amend  indentures  (section  316)  seem  to  us  unnecessary,  and 
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certainly  would  be  completely  contrary  to  the  English  practice  as  we  understand  it. 
In  addition,  it  can  well  be  argued  that  many  provisions  of  the  Act  are  too  detailed 
and  complicated  and  merely  add  “jargon  ” to  the  terms  of  an  otherwise  satisfactory 
indenture. 

The  Investment  Company  Act  of  1940 

This  very  complicated  Act  was  originally  worked  out  with  the  co-operation  of 
representatives  of  the  investment  companies  industry  who  realised  that  certain  controls 
were  desirable  from  their  point  of  view  as  well  as  from  that  of  the  public.  In  general 
it  appears  to  have  operated  reasonably  well.  Our  own  contacts  with  this  Act  have 
been  limited,  and  we  defer  specific  comment  until  specific  questions  are  raised  by 
your  Committee. 

Section  X of  the  Bankruptcy  Act 

This  Act  authorises  the  S.E.C.  to  act  as  adviser  to  the  Courts  on  corporate 
reorganisations.  It  gives  the  Commission  no  administrative  duties,  and  the  Courts  are 
under  no  obligation  to  follow  its  suggestions  or  recommendations.  We  believe  that 
on  occasion  the  assistance  of  the  S.E.C.  has  been  important. 

The  Public  Utility  Holding  Company  Act  of  1935 
This  was  an  Act  designed  to  meet  a special  situation  in  the  United  States  which 
we  believe  does  not  exist  in  the  United  Kingdom.  The  principal  duties  imposed  on 
the  S.E.C.  by  the  Act  in  connection  with  the  breaking  up  of  large  utility  holding 
companies  has  been  substantially  completed,  and  it  is  the  general  feeling,  which  we 
share,  that  the  remaining  duties  should  be  transferred  from  the  S.E.C.  to  the  Federal 
Power  Commission. 


The  foregoing  observations  are  obviously  of  a very  informal  and  preliminary 
nature.  We  imagine  that  in  due  course  your  Committee  will  raise  more  specific 
inquiries,  which  we  will  be  glad  to  try  to  answer  either  in  a supplemental  memorandum 
or  in  informal  discussion  if  occasion  permits. 


6th  January,  1961. 


George  A.  Brownell 
Leighton  H.  Coleman 
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APPENDIX  XLI 


Memorandum  by  Morgan  Stanley  & Co. 

The  Company  Law  Committee  has  requested  our  views  and  comments  on  certain 
questions  contained  in  a letter  dated  19th  July,  1960,  from  the  Secretary  of  the 
Committee  and  on  Professor  L.  C.  B.  Gower’s  Note  on  “ Corporate  Law  and  Practice 
in  the  U.S.A.”.* 

The  Committee  may  find  helpful  the  brief  review  set  forth  below  of  the  development 
in  the  United  States  of  independent  regulatory  commissions  of  the  type  represented 
by  the  Securities  and  Exchange  Commission  (S.E.C.)  and  their  function  m the 
government  structure. 

The  regulatory  commissions,  which  are  independent  agencies  in  the  executive 
branch  of  the  Government,  are  charged  with  the  administration  of  appropriate  acts 
of  the  Congress.  The  original  commission  of  this  type,  the  Interstate  Commerce 
Commission,  was  created  in  1887  with  limited  regulatory  powers  over  railroads. 
In  1913  the  Federal  Reserve  Board  was  created  to  regulate  money  and  credit,  the 
Federal  Trade  Commission,  organised  in  1914,  was  given  responsibility  for  enforcing 
the  Clavton  Act  and  for  preventing  unfair  competition.  Supervision  of  the  merchant 
marine  was  entrusted  in  1916  to  the  United  States  Shipping  Board  which  was  succeeded 
in  1936  by  the  United  States  Maritime  Commission.  The  Federal  Radio  Commission, 
now  the  Federal  Communications  Commission,  was  created  m 1927  to  regulate  wire 
and  radio  communications.  The  Federal  Power  Commission,  created  in  1930  to 
take  over  a Governmental  committee  originally  set  up  in  1920,  supervises  interstate 
transmission  of  electric  power,  interstate  gas  pipe  lines  and  certain  hydro-electnc 
power  projects. 

In  the  1930’s,  three  new  independent  commissions  were  created.  The  Securities 
and  Exchange  Commission  was  organised  in  1934  to  take  over  from  the  Federal  Trade 
Commission  the  administration  of  the  Securities  Act  of  1933,  and  to  administer  the 
Securities  Exchange  Act  of  1934.  In  1935  the  National  Labor  Relations  Board  was 
established  to  administer  the  Labor  Relations  Act,  and  in  1938  the  Civil  Aeronautics 
Authority  was  established  by  the  Civil  Aeronautics  Act.  The  work  originally  performed 
by  this  latter  commission  is  now  done  by  the  Civil  Aeronautics  Board  and  by  the 
Federal  Aviation  Agency. 

Our  principal  concern  in  this  memorandum  is  with  the  Securities  and  Exchange 
Commission,  a five-member  commission  which  administers  the  following  statutes: 

(a)  Securities  Act  of  1933,  as  amended,  which,  among  other  things,  requires  the 
’ filing  of  a registration  statement  with  the  S.E.C.  It  prescribes  the  information 

to  be  included  therein  with  respect  to  issues  of  securities  publicly  offered 
for  sale  in  interstate  commerce  or  by  use  of  the  mails.  In  general,  U.b. 
Government,  state  and  municipal  issues  and  the  issues  of  banks,  railroads 
and  co-operatives  are  exempted  from  the  registration  provisions  of  the  Act. 
This  Act  is  primarily  concerned  with  the  process  of  distributing  new  issues 
of  securities. 

(b)  Securities  Exchange  Act  of  1934,  which  is  concerned  primarily  with  trading 
markets  in  securities,  is  designed  to  regulate  stock  exchanges,  securities 
markets  and  transactions  in  securities  and  brokers  and  dealers  and  to  enfoice 
the  restrictions  on  and  extension  of  credit  in  securities  markets.  This  Act 
and  the  rules  and  regulations  thereunder  are  specifically  concerned  with, 
among  other  things,  market  activity  of  listed  securities,  solicitation  of  proxies, 
listing  requirements,  reporting  by  listed  companies,  and  registration  of  over- 
the-counter  brokers  and  dealers.  The  enforcement  of  equitable  principles  of 
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trade  is  left  largely  to  the  exchanges  in  the  case  of  listed  securities  and  to  the 
National  Association  of  Securities  Dealers,  a voluntary'  broker-dealer 
organisation,  in  the  case  of  over-the-counter  securities. 

The  S.E.C.  has  little  authority  under  this  Act  over  companies  whose  securities 
are  not  listed  on  a national  securities  exchange,  although  it  has  supported 
certain  proposed  legislation  to  bring  such  companies  under  its  superv  ision. 

(c)  Trust  Indenture  Act  of  1939,  which  relates  to  the  independence,  powers  and 
duties  of  trustees  of  debt  securities. 

{d)  The  Investment  Company  Act  of  1940,  which  requires  the  registration  of,  and 
regulates  many  of  the  activities  of,  investment  companies  to  insure  compliance 
with  certain  standards  of  management  and  to  protect  investors  against  certain 
abuses. 

(e)  Investment  Advisers  Act  of  1940 , which  requires  registration  with  the  S.E.C. 
of  investment  advisers  and  provides  certain  safeguards  against  abuses  in  the 
conduct  of  their  business. 

(/)  Public  Utility  Holding  Company  Act  of  1935 , which  regulates  registered  public 
utility  holding  companies  and  their  subsidiaries. 

(g)  Chapter  X of  the  Bankruptcy  Act,  which  gives  to  the  S.E.C.  a function  as 
impartial  representative  of  investors  and  as  expert  adviser  to  the  Federal 
district  courts  in  judicial  reorganisation  proceedings. 

Set  forth  in  Annex  A are  summaries  of  the  Acts  administered  by  the  Securities  and 
Exchange  Commission  and  the  Commission's  function  under  each  such  Act,  all  as 
described  in  the  Annual  Report  of  the  Commission  for  the  year  ended  30th  June,  1960. 

It  is  probably  unnecessary  to  point  out  that,  while  we  have  a reasonable  familiarity 
with  securities  legislation  and  regulation  in  the  United  States  as  it  affects  the  conduct 
of  the  investment  banking  business  of  our  firm,  it  is  outside  our  province  to  give  an 
opinion  as  to  what  features  of  American  law  and  practice  are  appropriate  or  suited 
to  British  law  and  practice.  We  have,  therefore,  confined  our  remarks  to  comments  on 
how  the  United  States  legislation  and  regulation  have  worked  in  practice  with  the 
thought  that  this  approach  might  be  of  some  help  to  the  Committee  in  determining 
which  features,  if  any,  might  be  suited  to  British  requirements. 

Specific  Questions  contained  in  the  Letter  from  the  Secretary  of  the  Committee  dated 
19th  July,  1960 

(a)  The  organisation  and  functions  of  the  Securities  and  Exchange  Commission:  in 

particular , whether  its  status  and  powers  have  proved  satisfactory. 

We  understand  that  among  those  scheduled  to  testify  before  this  Committee  is  an 
official  of  the  Securities  and  Exchange  Commission  who  is  better  qualified  than  w e to 
describe  the  internal  organisation  of  the  S.E.C.  and  to  enumerate  its  functions.  We 
think  we  can  be  helpful,  however,  in  expressing  our  views  as  to  the  manner  in  which 
the  S.E.C.  has  performed  its  functions. 

The  administration  of  the  S.E.C.  has  on  the  whole  been  substantially  above  the 
standard  of  the  other  United  States  regulatory  commissions,  which  have  come  under 
increasingly  sharp  criticism  by  the  Hoover  Commission,  by  Committees  of  Congress, 
and  by  the  more  recent  report  by  James  M.  Landis  to  President  John  F.  Kennedy 
(an  excerpt  from  which  is  attached  as  Annex  B)  which  calls  attention  to  some  of  the 
weaknesses  of  the  various  commissions  and  of  their  administration. 

Few  members  of  the  investment  banking  profession  would  argue  that  we  should  do 
away  with  the  Securities  and  Exchange  Commission.  In  fact  our  firm,  as  well  as  most 
in  the  profession,  is  a strong  believer  in  disclosure  of  all  relevant  information  relating 
to  issues  of  securities  and  we  feel  that  investors  and  issuers  as  well  as  the  investment 
banking  profession  have  benefited  from  the  existence  of  the  S.E.C.  and,  more 
particularly,  from  the  securities  acts  which  it  administers.  Passage  and  implementation 
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of  the  Securities  Act  of  1933  and  the  Securities  and  Exchange  Act  of  1934  did  much 
to  restore  public  confidence  in  the  profession,  in  the  securities  it  offers  and  in  the 
nation’s  securities  markets. 


In  this  connection,  it  is  worth  noting  that,  while  the  Landis  report  is  critical  of 
several  of  the  independent  commissions,  it  is  not  particularly  critical  of  the  organisation 
and  operation  of  the  S.E.C.  The  Landis  report’s  recommendations  concerning  the 
S.E.C.  are  directed  principally  towards  easing  registration  requirements  for  high-grade 
securities,  extending  control  over  the  activities  of  marginal  brokers,  dealers  and 
investment  advisers,  and  extending  full  disclosure  requirements  to  certain  over-the- 
counter  securities. 


One  of  the  more  difficult  aspects  of  the  relationship  between  the  S.E.C.  and  issuers 
and  investment  bankers  is  caused  by  the  troublesome  delays  experienced  during  recent 
years  in  obtaining  clearance  of  registration  statements  filed  with  the  S.E.C.  The 
“ normal  ” (and  statutory)  period  between  the  filing  of  a registration  statement  and 
the  “ effective  " date  (after  which  sales  are  legally  permissible)  is  20  days  to  which 
must  be  added  the  length  of  time  (often  a month  or  more)  required  to  prepare  the 
registration  statement  and  related  documents  for  filing.  Of  the  1,275  registration 
statements  that  became  effective  during  the  year  ended  30th  June,  1960,  the  median 
registration  statement  took  43  days  to  be  processed  and  become  effective.  This 
contrasts  with  28  days  for  925  registration  statements  in  fiscal  1959.  For  the  month 
of  June  1960  the  number  of  days  required  was  59  even  though  the  S.E.C.  (by  amend- 
ment to  the  original  Act)  has  been  empowered  to  permit  effectiveness  of  a registration 
statement  in  substantially  less  than  20  days.  As  a result,  the  capital-raising  process 
“f5  hampered,  particularly  in  the  case  of  smaller  companies.  In  fairness  to 
the  S.E.C.  it  must  be  noted  that  this  delay  is  often  a result  of  the  burden  placed  on 
its  staff  by  the  submission  of  inadequately  prepared  registration  statements  by  small 
companies  going  through  the  procedure  for  the  first  time  using  inexperienced  lawyers 
ana  accountants.  Large,  top-quality  companies  which  have  securities  listed  on  the 
.New  York  Stock  Exchange  and  which  have  had  some  experience  with  the  registration 
procedure  seldom  encounter  substantial  delays  as  a result  of  shortcomings  in  their 
own  registration  ^ statements.  However,  such  companies  do  encounter  delays  as  a 
result  of  the  burden  placed  on  the  examining  staff  of  the  S.E.C.  by  the  large  volume 
t0wrI^T’,C?mpames-  relation  statements.  In  this  connection,  it  should  be  noted 
that  the  total  appropriation  for  the  S.E.C.  for  fiscal  1961  was  approximately  $9,500,000 
of  J’041  as  contrasted  with  $8,100,000  and  average 
^TfeLa  i950mfcCa  ™th  S5’878’250  and  average  employment  Sf 


J,™  ^ ,ntePretat'°n.and  administration  of  a legislative  act  in  the 
aSLs  rw  a*™“stratl'’e  agency  and  its  staff  is  bound  to  lead  to  problems  in  certain 
S of  rn„  area?  15  that.  of  unilateral  interpretations  of  the 

reauirementsl  and  ‘Pf  ft®'*2'  resulting  rules  (or  unwritten  procedural 
' and  adTTJLlstratIve  decisions  which  in  the  opinion  of  many  were  not 
SSS£  A«ofP  bUhe  NCt,'  HAn.examP>?  * ‘he  Note  to  Rule  4 Sounder  the 
SSmufon  «atefmlni3;a  No?  denles  acceleration  of  the  effective  date  of  the 
commnv  whS!  Sue  Prerequisite  to  a public  offering  in  the  United  States)  to  a 
whrtfe?  or  M L°  T to  submit  to  a Court  the  question  of 

claf™  aSns tI0?JV  of-  ?ts  °fflcers  and  directors  against  successful 
sucMnSi  V ofSnbk  rin  h,e  Sec“ntles.Art  ’S  against  pubhc  policy.  Denial  of 

of  provisions  of  the  company's  own 
laws  Of  the  \ 1 Wlth  .pr?vis,0ns  for  such  indemniflcation  in  the 

Unel  ,L  sHC  hast?r  ft  comPf  y IS  .““fPorated.  Along  somewhat  similar 
nS  attltude  teward  ?‘b?,-aSltraiy'  ln.the  of  issuers  and  underwriters, 
of  that  issue  Se  S F r nip  f 7 concerning  an  issue  prior  to  actual  registration 

selling  effort  w«ch  nnfX  a “7  SUCh  Publicity  is  really  part  of  the 

pubhdtf  Sn  in  the^NnPnn  ^ b7  means  of  a Prospectus  even  though  such 

OT  tte  iW’s  iudmient  s ?o  ;,7PPPny;-  re<1>llred  by  stock  exchange  requirement 
issuer  s judgment  as  to  its  obligations  to  its  stockholders  and  the  public. 
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There  is  general  agreement  in  the  investment  banking  profession  that  the  burden 
on  the  S.E.C.,  as  well  as  on  issuers,  their  lawyers,  accountants  and  underwriters  would 
be  substantially  lightened  if  companies  which  have  outstanding  securities  listed  on  a 
national  securities  exchange  such  as  the  New  York  Stock  Exchange  were  allowed  to 
use  an  abbreviated,  simplified  form  of  registration  statement  (certain  such  companies 
which  meet  prescribed  earnings  tests  are  even  now  permitted  to  use  a shortened  form 
(Form  S.9)  for  debt  issues).  These  companies  are  bound  by  law  and  by  stock  exchange 
rule  and  agreement  to  make  reasonably  complete  and  periodic  reports  which  are 
available  to  the  public  and  are  regularly  published.  The  New  York  Stock  Exchange 
requires  that  companies  having  securities  listed  with  it  solicit  proxies.  The  resulting 
proxy  statements,  as  well  as  annual  reports  to  stockholders,  insider  trading  reports 
and  periodic  financial  reports  to  the  Exchange  and  the  S.E.C.  all  combine  to  make 
detailed  information  on  such  a company’s  operations  available  to  the  public  and, 
more  particularly,  to  that  company’s  shareholders.  Under  these  circumstances  it 
seems  unnecessary  to  require  such  a company  to  repeat  much  of  the  same  information 
in  a registration  statement  and  prospectus.  When  the  expense  and  time  required  to 
produce  a full  registration  statement  in  these  cases  is  weighed  against  the  negligible 
amount  of  additional  protection  afforded  to  the  investor,  the  simplified  form  is  seen 
to  have  important  advantages.  An  ancillary  benefit  resulting  from  the  use  of  a 
simplified  registration  statement  is  the  wider  distribution  such  a document  can  be 
given  and  its  greater  utility  to  investors.  Furthermore,  more  companies  which  now 
hesitate  to  spend  the  time  and  incur  the  expense  necessary  to  prepare  a full  registration 
statement  would  turn  from  private  placements  of  their  debt  securities  with  a few  large 
institutions  to  public  offerings  which  would  be  available  to  the  general  public  including 
institutions  of  all  sizes. 

In  this  connection  it  is  interesting  to  note  that  nine  years  ago  at  a hearing  before 
a subcommittee  of  the  House  of  Representatives,  C.  Keith.  Funston,  the  President 
of  the  New  York  Stock  Exchange,  advocated  amending  the  Securities  Act  of  1933 
to  exempt  from  the  registration  requirements  of  that  Act  all  securities  already 
registered  under  the  Securities  Exchange  Act  of  1934  and  admitted  to  dealings  for 
more  than  three  years  on  a national  securities  exchange.  An  excerpt  from  Mr.  Funston’s 
statement  is  included  in  Annex  C. 

Finally,  there  may  be  considerable  merit  in  asserting  that  public  utility  companies 
which  have  securities  listed  on  a national  securities  exchange  should  be  exempted  from 
the  registration  provisions  of  the  Securities  Act  of  1933.  Such  companies  are 
regulated  by  both  Federal  and  State  agencies  and  it  is  difficult  to  see  why  they  must 
also  comply  with  the  registration  provisions  of  the  Securities  Act  of  1933. 

In  the  case  of  companies  that  qualify  for  registration  under  the  simplified  procedure 
described  above,  we  believe  that  the  formal  review  of  the  registration  statement  by 
the  S.E.C.  might  be  eliminated  entirely,  thus  freeing  the  staff  to  devote  a larger  pro- 
portion of  its  time  to  more  speculative  offerings  in  which  the  risks  to  investors  are 
much  greater. 

We  also  believe  that  the  full  20-day  statutory  waiting  period  (between  the  filing  of  the 
registration  statement  and  its  effective  date)  is  unnecessary  in  the  case  of  companies 
which  qualify  for  the  simplified  registration  procedure.  Surely  in  the  case  of  a rights 
offering  by  such  a company  its  shareholders  do  not  need  20  days  superimposed  on  a 
two  to  four  week  subscription  period  to  study  the  information  necessary  for  a 
considered  investment  decision.  In  fact,  particularly  in  cases  where  a warning  letter 
is  circulated  some  weeks  in  advance,  we  see  no  real  justification  for  more  than  a short 
waiting  period  in  connection  with  securities  being  offered  initially  to  such  a company’s 
own  shareholders  and  no  justification  for  more  than  ten  days  to  two  weeks  in  cases 
where  the  securities  of  such  a company  are  being  offered  to  the  general  public. 

Any  discussion  of  waiting  periods  brings  up  the  question  of  the  administrative 
advantage  the  S.E.C.  holds,  under  the  present  system  of  review  of  all  registration 
statements,  over  companies  registering  issues  of  securities  under  the  Securities  Act 
of  1933.  If  a company  and  those  working  on  an  issue  for  that  company  fail  to  agree 
with  the  interpretation  the  S.E.C.  makes  of  the  law  or  its  own  rules  of  procedure 
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with  respect  to  such  an  issue,  as  a practical  matter  they  must  submit  to  the  S.E.C.’s 
interpretation  because  the  alternative  would  result  in  an  extended  delay  in  the  offering 
date  which  might  well  mean  missing  an  advantageous  market  for  the  company’s 
securities. 

(b)  The  conditions  in  which  it  v'as  originally  decided  to  introduce  a public  supervisory 
body  with  far  reaching  powers  and  responsibilities  in  this  field:  and  the  extent 
to  which  any  of  the  Commission's  existing  powers  and  responsibilities  might 
today  be  discharged  effectively  by  private  organisations,  e.g.,  the  Stock  Exchange 
and  the  National  Association  of  Security  Dealers. 

It  might  be  worthwhile  to  recall  that  the  United  States  securities  legislation  of  the 
1930-1940  period,  while  prompted  in  part  by  the  collapse  of  stock  market  values  of 
stocks  and  bonds,  represented  to  a large  extent  a delayed  reaction  to  various  abuses 
and  malpractices  in  all  types  of  finance  including  local  real  estate  investments  and 
securities  of  small  companies  as  well  as  securities  traded  on  stock  exchanges  and  in 
certain  elements  of  the  securities  business.  Prior  to  1933  corrective  legislation  was  in 
the  form  of  state  “Blue  Sky  ” laws,  which  were  generally  ineffective  because  of  the 
interstate  nature  of  the  securities  business,  or  legislation  directed  at  abuses  in  specific 
public  utility  industries. 

The  years  1933-1935  produced  a complex  of  federal  securities  legislation  having 
more  general  application,  including  the  Securities  Act  of  1933,  the  Banking  Act  of  1933 
and  the  Securities  Exchange  Act  of  1934,  as  well  as  the  Public  Utility  Holding  Company 
Act  of  1935,  aimed  at  specific  aspects  of  a particular  industry.  These  laws  were  followed 
by  the  Trust  Indenture  Act  of  1939,  the  Investment  Company  Act  of  1940,  the 
Investment  Advisers  Act  of  1940  and  Section  X of  the  Bankruptcy  Act. 

The  abuses  which  the  legislation  of  the  1930’s  was  designed  to  correct  have  been 
detailed  many  times  in  Congressional  hearings.  In  the  case  of  the  1933  Act,  for  example, 
the  abuses  included  the  dissemination  of  misleading  or  inadequate  information  about 
new  issues  of  securities,  high-pressure  salesmanship,  artificial  market  support  without 
public  disclosure,  generation  of  new  issues  to  feed  the  public  appetite  for  securities 
rather  than  to  meet  a genuine  corporate  need  for  funds  and  an  abdication  of  legal 
and  moral  responsibility  on  the  part  of  a relatively  small  segment  of  the  securities 
business. 

The  Securities  Exchange  Act  of  1934  was  the  result  of  a variety  of  malpractices, 
including  a number  of  devices  to  stimulate  the  public’s  speculative  fever.  There  was 
excessive  use  of  credit  for  security  speculation;  markets  in  certain  securities  were 
manipulated  by  the  use  of  pools  and  other  deceptive  mechanisms  and  high-pressure 
sales  efforts  were  exerted  through  customers’  men. 

The  Public  Utility  Holding  Company  Act  of  1935  was  designed  to  combat  abuses 
on  the  part  of  utility  holding  companies.  These  included  issuance  of  securities  against 
unsound  values,  heavily  leveraged  capital  structures,  and  control  of  subsidiaries 
through  disproportionately  small  investment. 

No  sensible  person  would  argue  that  securities  legislation  conceived  under,  and 
presumably  appropriate  to,  conditions  as  they  existed  in  the  United  States  would 
also  be  a suitable  model  to  follow  in  another  country  under  quite  a different  set  of 
circumstances  a quarter  of  a century  later.  Furthermore,  certain  portions  of  the 
legislation  that  was  passed  in  the  United  States  had  to  do  with  correcting  situations 
that  no  longer  exist  and  their  retention  as  part  of  the  law  is  of  doubtful  value  when  it  is 
highly  unlikely  that  the  conditions  which  brought  on  the  legislation  will  ever  reappear. 

Some  of  the  S.E.C.’s  powers  and  responsibilities  are  now  discharged  effectively 
by  the  various  national  stock  exchanges  and  by  the  National  Association  of  Securities 
Dealers.  The  financial  responsibility  requirements  of  Rule  X — 15C3 — 1 under  the 
Securities  Exchange  Act  of  1934  which  imposes  minimum  capital  limitations  on  brokers 
and  dealers  are  included  in  more  rigorous  form  in  the  rules  of  the  New  York  Stock 
Exchange  governing  members  of  that  Exchange. 
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We  do  not  believe  that  there  is  in  existence  in  the  United  States  any  “ private 
organisation  ”,  such  as  the  New  York  Stock  Exchange,  the  National  Association  of 
Securities  Dealers  or  the  Investment  Bankers  Association,  with  a sufficiently  broad 
purpose,  membership  and  authority  to  take  over  the  S.E.C.’s  more  important  duties, 
such  as  the  examination  of  registration  statements. 

(c)  The  practical  value  of  the  various  legal  safeguards  for  investors  which  exist  in  the 
United  States  but,  as  Professor  Gower's  memorandum  indicates,  not  in  Great 
Britain. 

As  outlined  in  Professor  Gower’s  Note,  there  are  various  types  of  legal  safeguards 
in  the  United  States  which  are  not  provided  to  British  investors  or  which  are  more 
extensive  than  those  provided  in  British  law.  These  include  the  more  detailed 
disclosure  requirements  of  the  Securities  Act  of  1933,  the  waiting  period  and  the 
S.E.C.  review;  the  civil  liability  provisions  in  both  the  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934;  the  proxy  requirements;  the  control  over  pro- 
fessional dealers  in  securities  and  investment  advisers;  the  controls  to  insure  the 
independence  of  accountants  and  trustees;  the  reporting  requirements  of  listed  com- 
panies and  companies  which  have  registered  under  the  Securities  Act  of  1933; 
accounting  requirements;  and  the  regulation  of  investment  companies. 

While  no  one  will  contend  that  a complete  prospectus  is  read  by  every  individual 
investor  before  he  agrees  to  commit  his  funds  to  the  purchase  of  the  securities  being 
offered  by  such  a prospectus,  nevertheless,  institutional  investors  and  banks  and  others 
advising  individual  investors  do  read  prospectuses  and,  indeed,  have  come  to  rely  on 
such  documents  as  a source  of  information  which  would  be  more  difficult  or  impossible 
to  derive  from  other  sources.  Unfortunately,  while  the  greatest  part  of  securities 
offered  by  prospectuses  are  sold  either  directly  to  institutional  investors  or  to  others 
with  the  benefit  of  informed  advice,  the  unsophisticated,  uninformed  individual  who 
is  either  unwilling  or  unable  to  read  and  comprehend  a prospectus  is  most  apt  to 
be  the  target  for  unscrupulous  promoters  of  speculative  securities.  It  is  difficult 
to  see  how  any  full  disclosure  requirement,  no  matter  how  comprehensive,  can  protect 
the  unwary  individual  who  does  not  read  the  document.  One  important  benefit  of  the 
full  disclosure  approach  that  should  be  considered,  however,  is  the  deterrent  effect  it 
has  on  arrangements  or  practices  that  could  not  stand  public  scrutiny.  It  should  also 
be  noted  that  the  investor  can  assert  a claim  under  the  civil  liabilities  provisions  of  the 
Securities  Act  of  1933  even  though  he  cannot  prove  reliance  on  the  offering  document. 

The  provision  for  a 20-day  waiting  period,  during  which  the  S.E.C.  reviews  the 
registration  statement,  affords  additional  safeguards  to  investors  particularly  in  the 
case  of  speculative  securities.  The  20-day  period  appears  to  be  excessive  in  many 
cases,  but  the  principle  of  providing  some  interval  prior  to  the  offering  for  the 
widespread  dissemination  of  information  is  sound.  As  in  the  case  of  the  disclosure 
requirements,  the  statutory  provision  for  review  by  the  S.E.C.  undoubtedly  dis- 
courages many  fraudulent  schemes  from  being  attempted.  Although  the  registration 
provisions  of  the  Securities  Acts  of  1933  are  primarily  designed  only  to  insure  appro- 
priate disclosure,  it  is  apparent  that  in  the  case  of  some  speculative  issues  the  S.E.C. 
review  from  the  disclosure  standpoint  may  be  tantamount  to  an  examination  of 
investment  merit. 

Although  the  subject  is  alluded  to  only  briefly  in  Professor  Gower’s  Note  in 
connection  with  anti-fraud  provisions  in  the  Securities  Exchange  Act  of  1934,  it  is 
important  to  note  that  there  are  civil  liability  provisions  in  sections  1 1,  12  and  15  of  the 
Securities  Act  of  1933  and  in  sections  18  and  20  of  the  Securities  Exchange  Act  of 
1934.  Some  of  these  are  apparently  not  provided  to  the  same  extent  in  British  law. 
The  practical  value  of  these  provisions  has  been  that  they  have  made  officers,  directors, 
underwriters  and  experts  extremely  careful  in  the  preparation  of  registration  statements 
and  have  helped  to  curb  the  exuberance  of  securities  salesmen.  The  civil  liability 
provisions  of  the  Securities  Exchange  Act  of  1934  appear  to  have  been  active 
deterrents  to  insiders  taking  advantage  of  information  available  to  them  to  the 
detriment  of  other  shareholders. 
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The  law  contains  various  other  provisions  designed  to  prevent  manipulative 
practices  in  the  securities  markets  through  continuous  surveillance  of  market 
activities  by  the  S.E.C.  which  investigates  unusual  fluctuations  in  price  or  volume 
and  regulates  stabilisation  activities  and  short  selling.  The  S.E.C.  also  enforces 
regulations  adopted  by  the  Board  of  Governors  of  the  Federal  Reserve  System 
relating  to  margins.  Under  section  10  (b)  of  the  Securities  Exchange  Act  of  1934, 
the  S.E.C.  has  adopted  Rule  X — 10B — 5,  a rigorous  general  anti-fraud  provision  relating 
to  manipulative  and  deceptive  devices  and  practices  in  connection  with  the  purchase 
or  sale  of  securities.  These  activities  have  had  a salutary  effect  in  helping  to  discourage 
improper  market  and  sales  activities. 

Section  14(a)  of  the  Securities  Exchange  Act  of  1934  and  the  rules  adopted 
thereunder  relating  to  proxy  solicitation  comprise  another  important  safeguard. 
A basic  purpose  of  these  rules  is  to  require  accurate  and  adequate  disclosure  of 
information  to  each  person  being  solicited  in  order  to  enable  him  to  vote  intelligently 
on  matters  to  be  brought  before  a meeting  of  stockholders.  As  in  the  case  of  the 
disclosure  requirements  of  the  Securities  Act  of  1933,  these  rules  have  provided 
useful  data  to  investors. 

As  Professor  Gower’s  Note  indicates,  the  degree  of  control  over  professional 
security  dealers  provided  in  the  Securities  Exchange  Act  of  1934  is  considerably 
greater  than  that  provided  in  British  law.  In  our  opinion,  the  registration  requirements 
for  stock  exchanges  and  the  S.E.C.’s  supervision  of  stock  exchange  operations  have 
helped  to  restore  public  confidence  in  this  vital  segment  of  the  securities  business. 
Similarly,  the  self-regulation  of  over-the-counter  broker-dealers  exercised  by  the 
National  Association  of  Securities  Dealers,  under  the  supervision  of  the  S.E.C., 
has  helped  to  raise  industry  standards  of  conduct  and  improve  its  standing  with  the 
Investing  public.  Dealers  not  members  of  the  N.A.S.D.  are  regulated  directly  by  the 
SJE.C. 

Another  area  in  which  United  States  law  and  practice  appear  to  provide  legal 
safeguards  more  extensive  than  in  Britain  is  in  the  volume  and  content  of  annual 
and  periodic  reports  required  to  be  filed  by  many  companies  with  the  S.E.C.,  the 
New  York  Stock  Exchange,  and  the  other  national  stock  exchanges.  The  practical 
value  of  these  requirements  is  that  they  provide  a library  of  financial  information 
which  is  available  to  the  public  both  directly  and  through  the  financial  reporting 
agencies. 

Professor  Gower’s  Note 

Professor  Gower’s  Note  is  devoted  primarily  to  matters  of  law  and  we  have 
reviewed  the  Memorandum  for  the  Company  Law  Committee  of  the  Board  of  Trade 
that  has  been  submitted  to  your  Committee  by  Davis  Polk  Wardwell  Sunderland  & 
Kiendl.*  In  general,  in  areas  within  our  province,  we  concur  in  the  expressions  of 
opinion  and  the  conclusions  reached  by  Davis  Polk.  We  would  like  to  make  a few 
observations  from  a business  point  of  view  about  certain  of  Professor  Gower’s 
comments. 

Company  Law 

(c)  Purchase  of  Own  Shares 

In  addition  to  the  advantages  listed  in  the  Davis  Polk  memorandum  we  would 
Eke  to  point  out  that  a company  and  its  shareholders  can  often  benefit  if  the  company 
is  pennitted  to  deal  in  its  own  shares  at  least  to  the  extent  necessary  to  take  care  of 
fractional  shares  arising  from  stock  dividends  or  rights  offerings.  Also,  very  often  a 
preferred  stock  issue  can  be  sold  at  a somewhat  lower  dividend  cost  if  a sinking  fund 
is  provided. 

(d)  No  par  shares 

From  the  business  point  of  view  we  know  of  no  argument  that  would  support  the 
view  that  no  par  shares  should  be  compulsory  rather  than  optional.  On  the  contrary, 

* Appendix  XL. 
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in  the  case  of  preferred  stock,  a specific  par  value  can  be  most  useful  in  making  clear 
that  stock’s  prior  claim.  Perhaps  it  should  be  mentioned  that,  contrary  to  the  situation 
obtaining  when  this  question  was  considered  by  the  Gedge  Committee,  there  is  no 
longer  a transfer  tax  penalty  which  for  a time  made  no  par  shares  less  attractive 
in  the  United  States  than  shares  of  a low  par  value. 

(e)  Non-voting  Shares 

While  we  agree  that  there  may  be  circumstances  where  non-voting  shares  might 
be  desirable  (such  as  in  the  case  of  closely-held  non-public  companies)  we  believe 
strongly  that  all  common  shares  of  a publicly-held  domestic  company  should  have 
the  same  voting  privileges. 

(g)  Cumulative  voting  for  directors 

We  are  most  strongly  of  the  opinion  that  cumulative  voting  for  directors  should 
not  be  made  compulsory  on  grounds  similar  to  those  put  forth  by  Davis  Polk. 
Directors  should  represent  all  shareholders  and  should  not  be  put  in  the  position 
of  being  divided  into  factions  by  feelings  of  responsibility  to  the  particular  groups 
which  elected  them. 

(Ji)  Quorums  at  annual  meetings 

We  suspect  that,  because  of  the  international  character  of  the  London  securities 
market,  there  may  be  a larger  percentage  of  foreign  ownership  of  shares  of  British 
companies  than  of  shares  of  American  companies.  In  the  case  of  a company  with  a 
substantial  percentage  of  its  shares  held  abroad,  a large  quorum  requirement  might 
be  difficult  to  attain. 

O')  Pre-emptive  rights 

We  believe  that,  with  suitable  exceptions  for  employee  stock  purchase  and  stock 
option  plans,  offerings  for  cash  of  common  stock  or  securities  convertible  into 
common  stock,  absent  controlling  reasons  to  the  contrary,  should  be  made  to  existing 
shareholders.  With  this  in  mind  as  a general  principle  we  feel  that  company  law 
should  be  sufficiently  flexible  so  that  neither  the  granting  nor  the  denying  of  pre- 
emptive rights  is  fixed  without  possibility  of  change  by  stockholder  action. 

Morgan  Stanley  & Co. 

2nd  February,  1961. 


ANNEX  A 

Excerpts  from  the  26th  Annual  Report  of  the  Securities  and  Exchange  Commission 

The  Securities  Act  of  1933 

“ The  Securities  Act  of  1933  is  primarily  a disclosure  statute  designed  to  provide 
investors  with  material  facts  concerning  securities  publicly  offered  for  sale  by  use  of  the 
mails  or  instrumentalities  of  interstate  commerce,  and  to  prevent  misrepresentation, 
deceit  or  other  fraudulent  practices  in  the  sale  of  securities.  The  issuer  of  such  securities 
is  required  to  file  with  the  Commission  a registration  statement  and  related  prospectus 
containing  significant  information  about  the  issuer  and  the  offering.  These  documents 
are  available  for  public  inspection  as  soon  as  they  are  filed.  The  registration  statement 
must  become  “ effective  ” before  the  securities  may  be  sold  to  the  public.  In  addition, 
the  prospectus  must  be  furnished  to  the  purchaser  at  or  before  the  making  of  any 
written  offering  or  before  the  sale  or  delivery  of  the  security.  The  registrant  and  the 
underwriter  are  responsible  for  the  contents  of  the  registration  statement.  The 
Commission  has  no  authority  to  control  the  nature  or  quality  of  a security  to  be  offered 
for  public  sale  or  to  pass  upon  its  merits  or  the  terms  of  its  distribution.  Its  action 
in  permitting  a registration  statement  to  become  effective  does  not  constitute  approval 
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of  the  securities,  and  any  representation  to  a prospective  purchaser  of  securities  to 
the  contrary  is  made  unlawful  by  section  23  of  the  Act.” 

The  Securities  Exchange  Act  of  1934 

“ The  Securities  Exchange  Act  of  1934  provides  for  the  registration  and  regulation 
of  securities  exchanges,  and  the  registration  of  securities  listed  on  such  exchanges  and 
it  establishes,  for  issuers  of  securities  so  registered,  financial  and  other  reporting 
requirements,  regulation  of  proxy  solicitations  and  requirements  with  respect  to 
trading  by  directors,  officers  and  principal  security  holders.  The  Act  also  provides 
for  the  registration  and  regulation  of  brokers  and  dealers  doing  business  in  the 
over-the-counter  market,  contains  provisions  designed  to  prevent  fraudulent,  deceptive 
and  manipulative  acts  and  practices  on  the  exchanges  and  in  the  over-the-counter 
markets  and  authorises  the  Federal  Reserve  Board  to  regulate  the  use  of  credit  in 
securities  transactions.  The  purpose  of  these  statutory  requirements  is  to  ensure  the 
maintenance  of  fair  and  honest  markets  in  securities.” 

The  Public  Utility  Holding  Company  Act  of  1935 

“ Under  the  Public  Utility  Holding  Company  Act  of  1935  the  Commission  is 
charged  with  the  regulation  of  interstate  public-utility  holding  company  systems 
engaged  in  the  electric  utility  business  or  in  the  retail  distribution  of  gas.  The  Com- 
mission’s jurisdiction  extends  to  natural  gas  pipeline  companies  and  other  non-utility 
companies  which  are  subsidiaries  of  registered  holding  companies.  Although  the 
matters  dealt  with  embrace  a variety  of  intricate  and  complex  questions  of  law  and 
fact,  there  are  three  principal  areas  of  regulation.  The  first  of  such  areas  covers  those 
provisions  of  the  Act  contained  principally  in  section  1 1 (b),  which  require  the  physical 
integration  of  public-utility  companies  and  functionally  related  properties  of  holding 
company  systems  and  the  simplification  of  inter-corporate  relationships  and  financial 
structures  of  holding  company  systems.  The  second  area  of  regulation  covers  the 
financing  operations  of  registered  holding  companies  and  their  subsidiaries,  the 
acquisition  and  disposition  of  securities  and  properties,  and  certain  accounting  practices, 
servicing  arrangements  and  intercompany  transactions.  The  third  area  of  regulation 
includes  the  exemptive  provisions  of  the  Act,  the  provisions  covering  the  status  under 
the  Act  of  persons  and  companies,  and  those  regulating  the  right  of  a person  affiliated 
with  a public-utility  company  to  acquire  securities  resulting  in  a second  such 
affiliation.  Matters  embraced  within  this  area  of  regulation  require  periodic 
examination  by  the  Commission  and  its  staff.  Many  such  examinations  do  not  result 
in  formal  proceedings  and  others  are  reflected  in  such  proceedings  only  in  an  indirect 
manner  when  they  are  related  to  issues  principally  under  one  or  the  other  areas  of 
regulation.” 

Participation  of  The  Commission  in  Corporate  Reorganisations  under  Chapter  X of  the 

Bankruptcy  Act , as  amended 

“ The  role  of  the  Commission  under  Chapter  X of  the  Bankruptcy  Act,  which 
provides  a procedure  for  reorganising  corporations  in  the  United  States  District 
Courts,  differs  from  that  under  the  various  other  statutes  which  it  administers  in 
that  the  Commission  does  not  initiate  Chapter  X proceedings  or  hold  its  own  hearings. 
It  has  no  authority  to  determine  any  of  the  issues  in  these  proceedings.  However, 
at  the  request  of  the  judge  or  on  the  Commission’s  own  motion,  if  approved  by  the 
judge,  the  Commission  may  participate  in  such  proceedings  in  order  to  provide 
independent,  expert  assistance  to  the  court,  the  participants,  and  investors  on  matters 
arising  in  such  proceedings  and,  where  the  Commission  considers  such  action  appro- 
priate, it  may  file  advisory  reports  on  reorganisation  plans.  Thus,  the  facilities  of  the 
Commission’s  technical  staff  and  its  disinterested  recommendations  are  placed  at  the 
service  of  the  judge  and  the  parties,  affording  them  the  views  of  impartial  experts 
in  a highly  complex  area  of  corporate  law  and  finance.  The  Commission  pays  special 
attention  to  the  interests  of  public  security  holders,  who  may  not  otherwise  be 
effectively  represented. 
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“ In  any  case  where  the  scheduled  indebtedness  of  a debtor  corporation  does  not 
exceed  $3  million,  the  judge  under  section  172  of  Chapter  X may,  before  approving 
any  plan  of  reorganisation,  submit  it  to  the  Commission  for  its  examination  and  report. 
If  the  indebtedness  exceeds  $3  million,  the  judge  must  submit  the  plan  to  the  Commission 
before  he  may  approve  it.  Where  the  Commission  files  a report,  copies  of  it,  or  a 
summary  thereof,  must  be  sent  to  all  security  holders  and  creditors  when  they  are 
asked  to  vote  on  the  plan.  The  Commission  has  no  authority  to  veto  or  require 
the  adoption  of  a plan  of  reorganisation  and  is  not  obligated  to  file  a formal  advisory 
report  on  a plan.” 

The  Trust  Indenture  Act  of  1939 

“ The  Trust  Indenture  Act  of  1939  requires  that  bonds,  notes,  debentures  and 
similar  securities  publicly  offered  for  sale,  except  as  specifically  exempted  by  the  Act, 
be  issued  under  an  indenture  which  meets  the  requirements  of  the  Act  and  has  been 
duly  qualified  with  the  Commission.  The  Act  requires  that  indentures  to  be  qualified 
include  specified  provisions  which  provide  means  by  which  the  rights  of  holders  of 
securities  issued  under  such  indentures  may  be  protected  and  enforced.  These  pro- 
visions relate  to  designated  standards  of  eligibility  and  qualification  of  the  corporate 
trustee  to  provide  reasonable  financial  responsibility  and  to  minimise  conflicting 
interests.  The  Act  outlaws  exculpatory  provisions  formerly  used  to  eliminate  all 
liability  of  the  indenture  trustee  and  imposes  on  the  trustee,  after  default,  the  duty 
to  use  the  same  degree  of  care  and  skill  ‘ in.  the  exercise  of  the  rights  and  powers 
invested  in  it  by  the  indenture  ’ as  a prudent  man  would  use  in  the  conduct  of  his 
own  affairs. 

“The  provisions  of  the  Trust  Indenture  Act  are  closely  integrated  with  the 
requirements  of  the  Securities  Act.  Registration  pursuant  to  the  Securities  Act  of 
securities  to  be  issued  under  a trust  indenture  subject  to  the  Trust  Indenture  Act  is 
not  permitted  to  become  effective  unless  the  indenture  conforms  to  the  requirements 
of  the  latter  Act,  and  necessary  information  as  to  the  trustee  and  the  indenture  must 
be  contained  in  die  registration  statement.  In  the  case  of  securities  issued  in  exchange 
for  other  securities  of  the  same  issuer  and  securities  issued  under  a plan  approved  by  a 
court  or  other  proper  authority  which,  although  exempted  from  the  registration 
requirements  of  the  Securities  Act,  are  not  exempted  from  the  requirements  of  the 
Trust  Indenture  Act,  the  obligor  must  file  an  application  for  the  qualification  of  the 
indenture,  including  a statement  of  the  required  information  concerning  the  eligibility 
and  qualification  of  the  trustee.” 

The  Investment  Company  Act  of  1940 

“ The  Investment  Company  Act  of  1940  provides  for  the  registration  and  regulation 
of  companies  engaged  primarily  in  the  business  of  investing,  reinvesting,  holding  and 
trading  in  securities.  The  Act  requires,  among  other  things,  disclosure  of  the  finances 
and  investment  policies  of  these  companies,  prohibits  such  companies  from  changing 
the  nature  of  their  business  or  certain  of  their  investment  policies  without  the  approval 
of  their  stockholders,  regulates  the  means  of  custody  of  the  companies’  securities, 
prohibits  underwriters,  investment  bankers  and  brokers  from  constituting  more  than 
a minority  of  the  directors  of  such  companies,  requires  new  management  contracts 
to  be  submitted  to  security  holders  for  their  approval,  prohibits  transactions  between 
such  companies  and  their  officers,  directors  and  affiliates  except  with  the  approval 
of  the  Commission  and  regulates  the  issuance  of  senior  securities.  The  Act  requires 
face-amount  certificate  companies  to  maintain  reserves  adequate  to  meet  maturity 
payments  upon  their  certificates. 

“ The  securities  of  investment  companies  which  are  offered  to  the  public  are  also 
required  to  be  registered  under  the  Securities  Act,  and  the  companies  must  file  periodic 
reports.  Such  companies  are  also  subject  to  the  Commission’s  * proxy  rules  ’ and 
closed-end  companies  are  subject  to  * insider  ’ trading  rules.  The  Division  of 
Corporation  Finance  and  the  Division  of  Corporate  Regulation  both  assist  the  Com- 
mission in  the  administration  of  the  statute,  the  former  being  concerned  with  the 
disclosure  provisions  and  the  latter  with  the  regulatory  provisions.” 
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The  Investment  Advisers  Act  of  1940 

“ The  Investment  Advisers  Act  of  1940  requires  the  registration  of  persons  who  are 
engaged  for  compensation  in  the  business  of  advising  others  with  respect  to  securities. 
There  are,  however,  certain  limited  exemptions  from  the  requirement  of  registration. 

“ One  type  of  exemption  applies  to  persons  in  certain  occupations  when  their 
advice  regarding  securities  is  merely  an  incidental  part  of  the  performance  of  their 
normal  business  or  profession.  These  include  broker-dealers  when  they  are  not 
separately  compensated  for  the  investment  advisory  aspects  of  their  work,  lawyers, 
accountants,  engineers  and  teachers.  Magazines  and  financial  publications  of  general 
and  regular  circulation  are  similarly  exempt. 

“ Certain  of  the  exemptions  contained  in  the  Act  depend  for  their  applicability 
on  the  type  of  clientele  of  the  adviser.  One  who  advises  only  investment  or  insurance 
companies  need  not  register.  An  exemption  is  also  afforded  the  adviser  who  in  the 
last  12  months  had  fewer  than  15  clients  and  does  not  hold  himself  out  generally  to 
the  public  as  an  investment  adviser. 

“ Furthermore,  the  registration  requirement  does  not  apply  to  one  whose  investment 
advice  extends  only  to  persons  resident  in  the  state  in  which  the  adviser  maintains 
his  principal  place  of  business  as  long  as  the  advice  proffered  does  not  concern 
securities  listed  on  a national  securities  exchange  or  admitted  to  unlisted  trading 
privileges  on  such  an  exchange. 

“ The  Act  makes  it  unlawful  for  registered  investment  advisers  to  engage  in 
practices  which  constitute  fraud  or  deceit  upon  clients.  If  an  adviser  is  also  a broker 
or  dealer,  he  must  disclose  his  interest  in  any  transaction  in  which  he  acts  as  an 
investment  adviser.  The  Act  also  prohibits  an  investment  adviser  from  basing  his 
compensation  upon  a share  of  the  capital  gains  realised  or  the  capital  appreciation 
of  his  client’s  funds.  Furthermore,  a client’s  consent  is  required  before  an  assignment 
of  his  investment  advisory  contract  can  be  effected. 

“ The  Act  does  not  grant  the  Commission  power  to  inspect  the  books  and  records 
of  a registered  investment  adviser,  but  proceedings  by  the  Commission  to  revoke  or 
deny  the  registration  of  an  investment  adviser  may  be  instituted  under  specific 
circumstances.  The  filing  of  a false  application  for  registration  constitutes  sufficient 
grounds  for  administrative  proceedings  on  the  question  of  whether  registration  should 
be  denied  or  revoked.  Other  than  this,  action  by  the  Commission  must  be  preceded 
by  either  an  injunction  against  the  adviser  by  a court  of  competent  jurisdiction  from 
activities  in  connection  with  his  conduct  as  an  investment  adviser  or  certain  other 
activities  or  the  conviction  of  the  adviser  within  the  previous  ten  years  of  a crime 
involving  securities,  the  securities  business,  or  certain  related  activities.”* 

* A footnote  to  this  paragraph  refers  to  the  following  excerpt  from  Part  I of  the  Report : 
Investment  Advisers 

“ The  enactment  subsequent  to  the  close  of  the  fiscal  year  of  substantial  amendments 
to  the  Investment  Advisers  Act  of  1940  vested  in  the  Commission  additional 
responsibilities  which  will  require  the  devotion  of  considerable  time  and  energy  by 
the  Commission  and  its  staff  in  the  development  of  revised  forms  for  registration  and 
reporting,  special  rules  as  to  record-keeping  by  investment  advisers,  rules  specifically 
designed  to  obviate  to  the  extent  possible  fraudulent  practices  in  this  heretofore 
largely  unregulated  field,  and  new  procedures  for  the  periodic  inspection  of  the  affairs 
and  operations  of  all  registered  investment  advisers.” 


ANNEX  B 

The  following  excerpt  is  taken  from  the  Report  on  Regulatory  Agencies  to  the 
President-Elect  by  James  M.  Landis,  December,  1960 

3.  The  Securities  and  Exchange  Commission 

“ The  problems  of  the  Securities  and  Exchange  Commission  are  relatively  simple. 
Much  of  the  delays  that  characterise  its  operation  stem  from  the  fact  that  it,  more  than 
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any  other  agency,  has  been  starved  for  appropriations.  Even  the  recent  increases 
have  not  restored  the  amounts  formerly  available.  What  has  been  responsible  for 
this  attitude  other  than  pure  ignorance  as  to  the  significance  of  its  functions  is  difficult 
to  fathom.  But  more  than  increasing  its  appropriations  is  necessary. 

“ Much  of  the  delay  that  attends  the  registration  of  securities  could  be  eliminated 
by  providing  for  simpler  forms  of  registration  and  a simplified  supervision  of  the 
process  of  registration  with  respect  to  seasoned  securities,  bonds  and  debentures 
with  an  A or  B rating  and  preferred  stocks  that  for  a past  period  have  shown  an 
appropriate  ratio  of  earnings  to  dividends  payable  on  such  stocks.  In  the  case  of 
seasoned  securities  of  this  nature,  the  issuer  and  underwriter  should  be  relied  on  to 
furnish  full  and  accurate  statements  of  fact  and  deficiency  letters  could  be  substantially 
abolished.  It  could  also  relieve  from  registration  requirements  certain  admittedly 
technical  public  offerings  for  which  registration  is  now  technically  necessary.  The 
necessity  for  maintaining  a currently  effective  registration  statement  on  convertible 
securities,  options  and  warrants,  when  an  adequate  market  exists  for  the  basic 
securities  and  adequate  information  is  available  in  annual  financial  reports  or  proxy 
statements,  is  an  example  of  a situation  where  registration  is  unnecessary.  The 
issuance  of  restricted  options  to  groups  of  employees  not  too  excessive  in  number 
is  another  such  example.  More  of  them  can  be  found.  Relieving  the  Commission 
and  the  industry  of  the  necessity  for  acting  on  registration  statements  in  such  situations 
would  clear  the  Commission’s  docket  to  some  degree  and  relieve  the  industry  of 
unnecessary  costs. 

“ The  deficiency  letter,  a most  valuable  extra-legal  development,  has  a real  place 
with  regard  to  the  more  promotional  and  speculative  securities.  There  has  grown 
up  over  the  years  a considerable  tendency  to  indulge  in  lint-picking  in  these  letters, 
resulting  in  delays  and  unnecessary  costs.  Another  tendency  has  become  noticeable 
due  to  the  attitude  of  certain  Commissioners  shortly  following  World  War  II.  This  is 
to  move  away  from  the  legislative  standards  of  full  disclosure  to  a judgment  on  the 
quality  of  the  securities  being  registered.  The  history  of  state  security  regulation 
in  this  respect  gives  ample  evidence  of  the  undesirablity  of  establishing  a bureaucracy 
with  powers  of  this  nature.  True,  there  is  every  temptation  to  move  in  this  direction 
as  one  views  as  a whole  the  rapacity  of  promoters  and  underwriters  and  the 
unwillingness  of  a greedy  and  speculative  public  to  try  to  understand  the  simplest 
facts  of  corporate  finance.  But  control  and  supervision  over  the  activities  of  the  selling 
group  and  the  marginal  fringe  of  brokers  and  dealers  making  markets  in  these  issues, 
can  do  more  to  dampen  this  type  of  financial  piracy  than  the  use  of  the  registration 
powers  for  purposes  for  which  it  was  not  intended. 

“ Similarly  controls  should  be  extended  more  widely  as  against  so-called  investment 
advisers,  many  of  whom  have  morals  not  exceeding  those  of  tipsters  at  the  race  track. 
Even  our  conservative  newspapers  carry  horrendous  advertisements  as  to  the  prowess  of 
particular  advisers  and  the  aura  that  these  advisers  have  engendered  has  led  to  imitation 
of  their  tactics  by  large  and  respectable  brokerage  houses.  Here  is  a field  that  the 
Securities  and  Exchange  Commission  is  beginning  to  plough  and  money  made  available 
for  such  a purpose  will  pay  ample  dividends  in  turning  savings  away  from  rank 
speculation  to  reasonable  investment. 

“ One  serious  feature  of  delay  on  the  part  of  the  Securities  and  Exchange  Com- 
mission lies  in  the  issuance  of  regulations  and  forms.  Important  regulations  have 
been  delayed  for  years.  Some  reason  for  this  delay  lies  in  the  inherent  complexities 
of  the  problems  and  the  commendable  practice  of  the  Securities  and  Exchange 
Commission,  so  different  from  that  of  the  Federal  Aviation  Agency,  of  affording 
opportunities  to  the  industry  to  comment  on  proposed  regulations.  But  an  element 
of  delay  arises  from  the  incapacity  of  the  Commissioners  themselves  to  grasp  the 
essence  of  these  problems  and  the  significance  of  their  resolution  to  the  financial 
community.  Because  of  the  excellence  of  its  staff  and  the  inherent  complexities  of  the 
problems,  the  Commission  in  a sense  is  the  captive  of  its  staff.  It  appears  to  be 
incapable  at  times  of  resolving  differences  within  the  staff  and  the  resultant  inaction 
makes  for  delay.  The  recent  confirmed  appointment  of  a career  employee  as  a 
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Commissioner  may  provide  some  remedy  for  this  situation.  But  it  points  up  the 
absolute  necessity  for  having  qualified  individuals  as  members  of  the  Commission. 

“ Rapidity  of  decision  in  many  matters  is  more  important  in  the  Securities  and 
Exchange  Commission  than  in  most  of  the  other  regulatory-  agencies.  The  failure  to 
get  a decision  or  delav  in  making  a decision  is  in  itself  defeat  in  many  cases.  Delegation 
thus  becomes  essential.  Too  little  of  this  characterises  the  work  of  the  Commission 
and,  when  it  does  exist,  the  line  of  delegation  is  not  clear.  Decisions,  important 
decisions,  are  made  bv  subordinates  at  fairly  low  levels  and,  because  of  time  pressures 
of  such  importance  to  the  business  of  financing,  their  decisions  have  to  be  accepted. 
On  the  other  hand,  in  such  simple  matters  as  the  acceleration  of  the  effective  date  of 
registration  statements,  decision  is  not  delegated  and  unnecessary  time  is  consumed  by 
the  Commission  in  dealing  with  a problem  that  in  nine  out  of  ten  cases  is  simple  of 
solution. 

“ The  Securities  and  Exchange  Commission  has  an  opinion  writing  section  whose 
qualitv  is  high,  if  not  the  highest  among  the  agencies.  Nevertheless,  it  should  be 
abolished  and  individual  Commissioners  held  individually  responsible  for  the 
enunciation  of  the  grounds  upon  which  conclusions  of  the  Commission  are  stated  to 
rest.  If  the  numerous  speeches  and  articles  of  the  various  Commissioners  are  a test 
of  their  capacity  for  articulation,  this  should  not  be  an  impossible  task. 

“ The  extension  of  the  Commission's  power  of  forcing  appropriate  disclosures 
with  respect  to  securities  in  the  over-the-counter  market — an  extension  long  urged 
bv  the  Commission — is  a matter  for  legislative  action.  As  an  ideal  it  has  basic 
merit  particularly  with  respect  to  categories  of  securities,  such  as  bank  and  insurance 
stocks  which  have  traditionally  refrained  from  listing  on  the  stock  exchanges.  As  a 
practical  matter,  certain  restraining  lines  have  to  be  drawn,  perhaps  tighter  than 
those  presently  suggested  by  the  Commission. 

“ From  the  standpoint  of  the  formal  Presidential  action  needed  with  respect  to  the 
Securities  and  Exchange  Commission,  the  only  thing  required  is  further  strengthening 
the  powers  granted  to  the  Chairman  in  1950  to  the  full  extent  heretofore  suggested 
for  the  Interstate  Commerce  Commission  and  the  implementation  of  its  powers  to 
delegate  adjudicatory  matters  to  hearing  examiners  and  employees.” 


ANNEX  C 

Extract  from  statement  of  C.  Keith  Funston,  President,  New  York  Stock  Exchange, 
New  York,  N.Y.,  at  hearings  before  a subcommittee  of  the  committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives  Eighty-Second  Congress,  Second 
Session  on  Powers,  Duties  and  Functions  of  Securities  and  Exchange  Commission. 

PART  1 

24th  March,  1952 

I.  Proposed  Amendments  Affecting  the  Registration  of  Securities  and  the  Prospectus 
Requirements  of  the  1933  Act. 

“ 1.  The  Securities  Act  of  1933  should  be  amended  to  exempt  from  registration 
under  the  Securities  Act  of  1933  all  securities  which  have  been  registered  under  the 
Securities  Exchange  Act  of  1934  and  admitted  to  dealings  for  more  than  three  years  on  a 
registered  national  securities  exchange  and  exempt  additional  issues  of  such  securities. 

“ This  proposal  would  exempt  from  the  registration  requirements  of  the  Securities 
Act  of  1933,  securities  registered  under  the  Securities  Exchange  Act  of  1934,  and 
admitted  to  dealings  on  a registered  national  securities  exchange  for  more  than  three 
years,  and  would  permit  the  issuer  to  offer  additional  amounts  of  such  securities 
without  registration  under  the  Securities  Act  of  1933. 

“ One  of  the  stated  purposes  of  the  1933  Act  is  to  provide  full  and  fair  disclosure 
of  the  character  of  the  securities  sold  through  interstate  commerce  and  through 
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the  mails.  When  this  act  was  passed  there  was  no  Federal  law  compelling  the 
disclosure  of  essential  facts  concerning  securities  traded  on  our  national  securities 
exchanges.  The  question  of  disclosure  was  left  to  the  several  exchanges.  While  the 
New  York  Stock  Exchange  had  for  many  years  prior  to  the  passage  of  the  Securities 
Act  of  1933,  been  a leader  in  requiring  companies  whose  securities  were  listed  on  the 
exchange  to  make  public  more  and  more  information  about  the  companies  and  their 
operations,  the  requirements  of  some  of  the  other  exchanges  were  much  less  exacting. 

“ Since  the  passage  of  the  Securities  Exchange  Act  of  1934,  a security  cannot  be 
listed  on  a national  securities  exchange  unless  the  security  is  registered  with  the 
Securities  and  Exchange  Commission  under  the  1934  Act.  Section  12  (b)  (1)  of  the  act 
requires  the  public  filing  of  the  following  information  by  the  issuer  of  the  securities: 

(a)  The  organisation,  financial  structure,  and  nature  of  the  business; 

( b ) The  terms,  position,  rights,  and  privileges  of  the  different  classes  of  securities 
outstanding; 

( c ) The  terms  on  which  their  securities  are  to  be,  and  during  the  preceding  three 
years  have  been,  offered  to  the  public  or  otherwise; 

(if)  The  directors,  officers,  and  underwriters,  and  each  security  holder  of  record 
holding  more  than  10  per  cent,  of  any  class  of  any  equity  security  of  the  issuer 
(other  than  an  exempted  security),  their  remuneration  and  their  interests  in  the 
securities  of,  and  their  material  contracts  with,  the  issuer  and  any  person 
directly  or  indirectly  controlling  or  controlled  by,  or  under  direct  or  indirect 
common  control  with,  the  issuer; 

(e)  Remuneration  to  other  than  directors  and  officers  exceeding  §20,000  per 
annum; 

(/)  Bonus  and  profit-sharing  arrangements; 

(g)  Management  and  service  contracts ; 

(h)  Options  existing  or  to  be  created  in  respect  of  their  securities; 

(/)  Balance  sheets  for  not  more  than  the  three  preceding  fiscal  years,  certified  if 
required  by  the  rules  and  regulations  of  the  Commission  by  independent 
public  accountants; 

(/)  Profit  and  loss  statements  for  not  more  than  the  three  preceding  fiscal  years, 
certified  if  required  by  the  rules  and  regulations  of  the  Commission  by 
independent  public  accountants;  and 

(k)  Any  further  financial  statements  which  the  Commission  may  deem  necessary 
or  appropriate  for  the  protection  of  investors. 

“ Section  12  (b)  (2)  of  the  1934  Act  requires  the  filing  of: 
such  copies  of  articles  of  incorporation,  by-laws,  trust  indentures,  or  corresponding 
documents  by  whatever  name  known,  underwriting  arrangements,  and  other  similar 
documents  of,  and  voting  trust  agreements  with  respect  to,  the  issuer  and  any  person 
directly  or  indirectly  controlling  or  controlled  by,  or  under  direct  or  indirect  common 
control  with,  the  issuer  as  the  Commission  may  require  as  necessary  or  appropriate 
for  the  proper  protection  of  investors  and  to  insure  fair  dealing  in  the  security. 

“ Section  13  of  the  1934  Act,  and  the  rules  and  regulations  of  the  Commission 
issued  thereunder,  require  companies  having  securities  listed  on  the  exchange  to  file 
annual  and  interim  financial  reports  and  other  interim  reports  necessary  to  keep  the 
information  contained  in  the  registration  statement  up  to  date.  The  purpose  of  the 
disclosure  requirements  of  the  1933  Act  is  to  make  available  information  from  which  a 
prospective  investor  can  reach  an  intelligent  decision  as  to  whether  or  not  to  purchase 
the  security  at  the  price  at  which  it  is  offered.  Prices  of  securities  traded  on  an 
exchange  are  widely  publicised  and  reflect  the  opinion  of  buyers  and  sellers  throughout 
the  country.  It  seems  to  us  that  prices  so  established  in  an  auction  market  on  the  basis 
of  information  filed  and  kept  current  under  the  1934  Act  are  far  more  helpful  to  the 
public  investor  than  is  his  own  opinion  of  value  based  on  his  analysis  of  the  information 
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contained  in  a 1933  Act  prospectus.  Full  information  concerning  the  additional 
issue  will  be  filed  with  the  Securities  and  Exchange  Commission  in  the  application 
for  registration  of  these  shares  under  the  1934  Act  and  this  information  is  available 
to  the  public.  The  present  costly — both  to  the  issuer  and  the  Government — duplication 
of  registration  on  additional  issues  of  listed  securities  is  unnecessary.  The  penalties  of 
sections  12(2)  and  17  of  the  Securities  Act  will  be  applicable  to  any  sales  literature 
used  in  connection  with  the  distribution  of  the  additional  shares. 

“This  proposed  amendment  would,  we  believe,  greatly  facilitate  the  raising  of 
capital  by  established  companies  by  reducing  costly  delays  and  duplication,  and  would 
not  lessen  essential  protection  to  the  public.” 

Section  12  (2)  and  Section  17  of  the  Securities  Act  of  1933  are  as  follows: 

Section  12  (2)  of  the  Securities  Act  of  1923 

“ Section  1Z  Any  person  who: 

(2)  offers  or  sells  a security  (whether  or  not  exempted  by  the  provisions  of 
section  3,  other  than  paragraph  (2)  of  subsection  ( a ) thereof),  by  the  use  of  any 
means  or  instruments  of  transportation  or  communication  in  interstate  commerce 
or  of  the  mails,  by  means  of  a prospectus  or  oral  communication,  which  includes 
an  untrue  statement  of  a material  fact  or  omits  to  state  a material  fact  necessary 
in  order  to  make  the  statements,  in  the  light  of  the  circumstances  under  which 
they  were  made,  not  misleading  (the  purchaser  not  knowing  of  such  untruth  or 
omission),  and  who  shall  not  sustain  the  burden  of  proof  that  he  did  not  know, 
and  in  the  exercise  of  reasonable  care  could  not  have  known,  of  such  untruth 
or  omission, 

shall  be  liable  to  the  person  purchasing  such  security  from  him,  who  may  sue  either  at 
law  or  in  equity  in  any  court  of  competent  jurisdiction,  to  recover  the  consideration 
paid  for  such  security  with  interest  thereon,  less  the  amount  of  any  income  received 
thereon,  upon  the  tender  of  such  security,  or  for  damages  if  he  no  longer  owns  the 
security.  ” 

Section  17  of  the  Securities  Act  of  1933 

FRAUDULENT  INTERSTATE  TRANSACTIONS 

“ Section  37  (a).  It  shall  be  unlawful  for  any  person  in  the  offer  or  sale  of  any 
securities  by  the  use  of  any  means  or  instruments  of  transportation  or  communication 
in  interstate  commerce  or  by  the  use  of  the  mails,  directly  or  indirectly: 

(1)  to  employ  any  device,  scheme,  or  artifice  to  defraud,  or 

(2)  to  obtain  money  or  property  by  means  of  any  untrue  statement  of  a material 
fact  or  any  omission  to  state  a material  fact  necessary  in  order  to  make  the  state- 
ments made,  in  the  light  of  the  circumstances  under  which  they  were  made  not 
misleading,  or 

(3)  to  engage  in  any  transaction,  practice,  or  course  of  business  which  operates 
or  would  operate  as  a fraud  or  deceit  upon  the  purchaser. 

(6)  It  shall  be  unlawful  for  any  person,  by  the  use  of  any  means  or  instruments  of 
transportation  or  communication  in  interstate  commerce  or  by  the  use  of  the  mails  to 
publish  give  publicity  to,  or  circulate  any  notice,  circular,  advertisement,  newspaper 
article,  letter,  investment  service,  or  communication  which,  though  not  purporting  to 
offer  a security  for  sale,  describes  such  security  for  a consideration  received  or  to 

IVi  • directly  or  indirectly,  from  an  issuer,  underwriter,  or  dealer,  without 
fully  disclosing  the  receipt,  whether  past  or  prospective,  of  such  consideration  and 
the  amount  thereof. 

^0;)  The  exemptions  provided  in  section  3 shall  not  apply  to  the  provisions  of  this 
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APPENDIX  XLII 

Memorandum  by  Mr.  C.  D.  McDaniel 

The  Securities  and  Exchange  Commission  in  the  U.S.A. 

I have  read  the  memorandum  on  “ Corporate  Law  and  Practice  in  the  U.S.A.”* 
that  was  submitted  to  the  Company  Law  Committee  by  Professor  Gower.  In  my 
opinion  this  memorandum  is  an  excellent  summary  of  and  commentary  on  the  laws 
administered  by  the  Securities  and  Exchange  Commission  in  the  United  States. 

In  another  country,  in  different  times  or  under  different  conditions,  a legislative  body 
might  not  see  fit  to  follow  exactly  the  same  course  that  has  been  followed  in  the  States. 
To  understand  why  the  Congress  of  the  United  States  thought  these  laws  to  be 
necessary  and  why  it  created  a Federal  Commission  to  administer  them,  it  is  helpful  to 
consider  the  conditions  that  existed  in  the  United  States  for  a few  years  prior  to  that 
time. 

As  Professor  Gower  stated,  this  legislation  followed  the  stock  market  decline  of 
1929-32.  The  crash  in  the  market  triggered  the  reaction  which  resulted  in  this  legisla- 
tion. The  real  causes  lie  in  the  conditions  which  had  been  brought  about  by  the  exercise 
of  an  excessive  amount  of  human  greed.  These  in  turn  had  resulted  in  a lowering  of 
ethical  standards  and  an  acceptance  of  questionable  practices  as  normal  business 
conduct. 

For  some  years  prior  to  the  market  crash  there  had  been  a period  of  more  or  less 
steady  expansion  of  business.  This  had  made  its  customary  demands  for  additional 
capital.  Many  sound  issues  were  sold  during  this  period.  Other  issues  of  a much 
more  speculative  character  were  also  sold  to  the  public,  without  the  public  being 
informed  as  to  the  true  nature  of  these  securities.  Particularly  in  the  public  utility 
field,  many  highly  leveraged  situations  developed  in  the  holding  company  systems. 

There  was  no  Federal  legislation,  nor  does  any  yet  exist,  comparable  to  the 
Companies  Act,  so  that  there  is  no  requirement  for  the  annual  audit  of  the  accounts 
of  every  company. 

The  basic  accounting  by  which  corporate  profits  were  determined  left  a great  deal 
to  be  desired  and  the  standards  of  disclosure  in  corporate  reporting  were  not  high. 
In  attempts  to  maintain  reported  earnings  and  thus  support  the  market  price  of 
outstanding  securities  so  as  to  be  able  to  sell  additional  issues,  some  managements 
were  too  optimistic  in  deferring  charges  to  future  periods. 

In  many  of  the  holding  company  groups  there  was  a rather  general  disregard  for  the 
rights  of  certain  classes  of  security  holders.  There  were  many  inter-group  transactions 
which  were  entered  into  on  bases  that  would  not  have  been  acceptable  between 
independent  parties.  The  disclosure  of  these  conditions  was  practically  non-existent 
and  where  any  disclosure  was  made  it  was  sometimes  so  incomplete  as  to  be  misleading. 
Such  actions  fed  the  flames  of  speculative  excesses  that  were  already  present  in  the 
market. 

When  the  market  went  down  in  1929  it  was  not  an  adjustment  of  isolated  overvalued 
securities  of  a few  shaky  companies.  It  was  a major  movement  carrying  down  with 
it  the  securities  of  all  companies  regardless  of  the  intrinsic  worth  of  some  of  the 
individual  enterprises.  Many  investors  lost  money  and  most  of  them  felt  that  it  could 
not  possibly  have  been  their  own  fault.  Since  the  stock  market  crash  occurred  first 
and  with  so  much  publicity,  it  received  more  than  its  share  of  the  blame  for  the 
business  depression  which  followed. 

As  so  often  happens  in  times  of  economic  disaster,  the  next  national  election 
brought  another  party  into  office.  This  party  campaigned  on  promises,  among 
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others,  of  correcting  the  abuses  that  had  taken  place  in  the  financial  community 
during  the  previous  administration,  and  of  preventing  their  recurrence.  Once  in  office 
they  attacked  these  problems  with  a crusader’s  zeal. 

The  individual  states  had  had  Blue  Sky  Laws  before  but  these  had  not  enforced  a 
full  disclosure  of  all  relevant  facts  in  connection  with  the  sale  of  securities  many  of 
which  subsequently  became  worthless  with  an  attendant  loss  to  investors.  The  New 
York  Stock  Exchange  had  been  in  existence  for  many  years  prior  to  this  time  but  it 
had  prevented  neither  the  speculative  excesses  nor  their  unfortunate  aftermath.  There 
may  be  a serious  question  as  to  whether  this  is  a proper  function  for  an  Exchange  to 
perform,  but  because  of  some  of  the  practices  that  had  taken  place  the  Exchange  itself 
was  somewhat  in  disrepute  and  there  was  a more  or  less  general  feeling  that  its  operation 
had  been  conducted  for  the  benefit  of  the  members  rather  than  as  a free  and  open 
market  for  buyers  and  sellers. 

It  was  against  this  background  that  Congress  decided  to  centralise  the  function  of 
screening  new  issues  to  require  adequate  disclosure  of  the  terms  of  the  issue  and  certain 
basic  information  on  the  issuing  company  and  to  place  the  administration  of  this 
function  and  the  supervision  of  the  exchanges  in  a Federal  Commission. 

In  considering  the  course  which  comparable  legislation  might  take  in  another 
country  one  should  keep  in  mind  the  objectives  as  well  as  some  of  the  differences 
that  seem  to  exist  in  the  conditions.  It  is  difficult  for  me  to  imagine  the  functions 
now  performed  by  the  Securities  and  Exchange  Commission  (S.E.C.)  being  successfully 
administered  in  the  United  States  by  a private  organisation.  On  the  other  hand, 
in  a country  where  some  of  the  underlying  conditions  did  not  exist  or  where  it  was 
thought  to  be  unnecessary  or  undesirable  to  have  these  functions  in  the  hands  of  a 
government  body,  it  might  be  feasible  to  have  the  remaining  functions  lodged  in 
some  private  organisation.  Once  again,  I would  like  to  point  out  that  a large  portion 
of  the  law  administered  by  S.E.C.  is  composed  of  after  the  fact  remedial  legislation 
designed  to  correct  excesses  and  abuses,  that,  if  not  universal,  were  all  too  frequent 
prior  to  the  enactment  of  those  laws.  In  its  effort  to  correct  for  these  things  Congress 
may  have  gone  further  than  was  necessary  or  may  have  taken  action  which  would 
not  be  required  in  another  country. 

I would  not  presume  to  suggest  what  should  be  done  in  this  country  but  instead 
will  set  forth  some  of  the  reasons  for  placing  and  retaining  these  powers  and 
responsibilities  in  a public  body  in  the  States. 

An  investigation  of  the  practices  indicated  that  many  of  the  members  of  stock 
exchanges  had  participated  in  questionable  procedures  which,  if  not  actually  illegal, 
had  not  been  for  the  benefit  of  their  customers,  particularly  the  small  investor.  The 
same  was  true  of  many  over-the-counter  brokers  and  dealers.  It  was  the  feeling  of 
Congress  that  even  though  many  individual  firms  conducted  their  business  in  a highly 
ethical  manner  the  Stock  Exchanges  and  dealer  organisations  had  not  demonstrated 
sufficient  self-policing  action  on  their  members  and  that  it  would  be  in  the  public 
interest  to  subject  the  exchanges  and  their  members  to  outside  supervision. 

As  Professor  Gower  has  pointed  out  there  are  many  issues  of  securities  in  the 
States  which  are  not  listed  on  any  exchange.  While  the  trading  in  many  of  these  issues 
may  not  be  particularly  active,  the  initial  sales  represent  large  amounts  of  capital 
and  it  was  thought  desirable  for  these,  as  well  as  those  actively  traded  on  exchanges, 
to  be  covered  by  the  requirements  of  the  Securities  Act  of  1933. 

The  disposition  of  and  or  realignment  of  ownership  of  electric  and  gas  operating 
utilities  that  was  contemplated  by  the  Public  Utility  Holding  Company  Act  of  1935 
has  been  for  all  practical  purposes  accomplished.  Tiffs  law  however  does  not  prohibit 
holding  companies.  Basically  it  limits  their  holdings  to  one  integrated  system  and 
subjects  them  and  all  of  their  subsidiaries  to  the  jurisdiction  of  S.E.C.  There  are  still 
very  large  operating  utility  companies  owned  by  holding  company  systems.  S.E.C.  has 
regulatory  jurisdiction  over  many  of  the  transactions  of  these  companies. 
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In  addition  to  the  requirements  of  the  1933  Act  relating  to  the  sales  of  securities, 
the  1935  Act  requires  the  prior  approval  of  S.E.C.  of  the  nature,  terms  and  amounts 
of  securities  to  be  issued  by  any  company  that  is  subject  to  the  jurisdiction  of  that  act. 

Because  rate  regulation  holds  down  the  income  of  utility  operating  companies, 
very  little  growth  can  be  financed  from  earnings.  This  means  frequent  public  financing 
and  S.E.C.  is  very  vigilant  to  see  that,  in  their  opinion,  the  capital  structures  of  these 
companies  do  not  take  a form  that  would  encourage  a repetition  of  past  mistakes. 

The  problems  arising  from  and  work  incident  to  the  Holding  Company  Act  may 
not  be  present  in  this  country  but  the  need  for  the  co-ordination  of  the  administration 
of  this  Act  with  the  other  functions  performed  by  S.E.C.  in  the  States  is  one  reason 
for  lodging  these  powers  in  a public  body. 

The  amount  of  information  and  disclosures  required  upon  the  sale  of  securities 
is  far  greater  in  the  States  than  is  customary  in  this  country  at  the  present  time. 
This  is  not  just  a large  mass  of  information  which  finds  its  way  into  the  files.  S.E.C. 
makes  a very  thorough  review  and  analysis  of  all  parts  of  it.  While  the  responsibility 
for  disclosure  and  accuracy  rests  with  the  registrant  on  any  issue,  S.E.C.  is  extremely 
vigilant,  and,  in  my  opinion,  does  an  excellent  job  of  pointing  out  the  places  which 
might  be  considered  misleading  or  where  further  disclosure  would  be  desirable. 

Assuming  that  the  filing  of  the  present  amount  of  information  is  desirable  and  that 
it  should  be  critically  reviewed,  any  organisation  undertaking  the  task  would  require 
a large  number  of  highly  qualified  personnel.  A private  organisation  could  assemble 
and  maintain  such  personnel,  but  would  presumably  be  motivated  by  the  same  reason 
that  keeps  other  private  organisations  going,  i.e.,  profit.  As  Professor  Gower  has 
pointed  out,  S.E.C.  is  not  self-supporting  and  with  the  vagaries  that  exist  in 
governmental  accounting  may  be  even  less  so  than  appears  on  the  surface. 

If  the  powers  and  responsibilities  are  to  be  placed  in  a private  organisation  what 
should  that  organisation  be?  In  the  United  States  there  are  a number  of  stock 
exchanges  as  well  as  the  National  Association  of  Security  Dealers.  Would  any  one 
of  these  be  willing  to  undertake  the  task  for  all  and  would  the  others  be  willing  to 
submit  to  the  jurisdiction  of  any  one? 

As  far  as  the  situation  in  the  States  is  concerned  I think  there  is  a general  recognition 
that  the  members  of  the  Sotck  Exchanges  make  their  living  acting  as  brokers.  If  they 
are  not  trading  for  their  own  accounts,  the  determinant  of  profit  is  volume  of  business 
handled.  It  makes  no  difference  whether  the  seller  realises  a profit  or  suffers  a loss 
or  whether  the  buyer  gets  a bargain  or  not  the  broker  profits  by  the  transaction. 
All  other  things  being  equal,  the  more  securities  available  for  trading  the  higher  the 
trading  volume  is  likely  to  be.  The  Securities  and  Exchange  Commission  was  created 
to  serve  a watch  dog  function.  It  was  the  intention  of  Congress  that  S.E.C.  would  be  an 
impartial  referee  over  the  issuance  and  trading  in  securities  rather  than  to  assign 
this  task  to  one  of  the  participants  in  the  game. 

The  Securities  and  Exchange  Commission  has  been  performing  its  function  for 
approximately  25  years.  It  would  be  impossible  for  it  to  operate  for  that  length  of 
time  entirely  free  of  complaints.  The  concensus  of  opinion  in  the  States  is  that  the 
Commission  has  done  a very  good  job  of  administering  the  laws  with  which  it  has 
been  charged. 

In  the  administration  of  the  Securities  Act  of  1933,  S.E.C.  has  done  an  excellent 
job  in  bringing  about  truth  in  securities.  The  law  gives  S.E.C.  the  right  to  prescribe 
the  type  of  information  which  must  be  filed  and  to  require  a full  disclosure  of  the  facts 
that  it  feels  are  relevant.  The  nature  and  extent  of  the  prescribed  information  is 
much  more  extensive  than  it  was  previously  customary  to  publish  in  the  States  or 
than  is  done  currently  in  this  country. 

S.E.C.  does  not  approve  or  disapprove  any  security  issue.  It  is  not  an  investment 
advisory  service  or  even  a security  rating  bureau.  It  does  not  make  independent 
field  investigations  of  underlying  facts  at  the  time  of  an  issue.  The  approach  consists 
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primarily  of  a review,  analysis  and  cross  check  of  the  information  furnished  by  the 
registrant.  This  review  is  extensive  and  thorough  but  even  so  S.E.C.  does  not  in  any 
way  guarantee  the  accuracy  or  adequacy  of  any  prospectus.  The  staff  who  make  these 
reviews  and  analyses  are  experienced  and  in  general  extremely  competent.  Many  of 
the  changes  that  they  suggest  are  merely  the  correction  of  items  that  were  overlooked 
in  the  initial  preparation  of  the  documents.  On  important  items  they  can  be  very 
persuasive  in  getting  a prospectus  amended  to  their  satisfaction. 

The  issuance  of  new  securities  being  an  appeal  to  the  capital  market  is  a competitive 
venture.  Companies  seek  to  sell  their  securities  when  they  can  get  the  best  price  for 
them.  This  results  in  periods  of  peak  activity  for  S.E.C.  When  at  these  times  the 
staff  of  S.E.C.  raise  questions  as  to  the  disclosure  in  the  text  of  a prospectus  or  in 
the  accompanying  financial  statements,  a company  will  often  agree  to  a change  merely 
in  the  interests  of  saving  time  even  though  they  do  not  wholeheartedly  agree  that  the 
change  is  necessary.  On  more  important  items  they  may  attempt  by  further  explana- 
tions to  persuade  the  staff  to  withdraw  their  objections.  Failing  this  they  are  entitled 
to  a hearing  before  the  Commission  itself.  The  time  allotted  for  these  hearings  is 
quite  short  and  the  procedures  leave  much  to  be  desired.  If  the  Commission  upholds 
the  position  taken  by  the  staff  the  company  can  amend  the  prospectus  or  S.E.C.  will 
issue  a “ Stop  ” order.  Such  an  order  will  of  course  not  only  cause  the  company  to 
miss  its  market  but  would  likely  cast  such  a cloud  upon  the  securities  in  question  that 
any  subsequent  sale  might  be  difficult.  The  company  usually  amend  the  prospectus 
and  there  is  no  public  knowledge  that  S.E.C.  has  exerted  its  powers. 

On  the  other  hand,  if  a company  realises  in  advance  that  it  may  have  a problem 
upon  its  next  attempt  to  sell  securities,  the  staff  of  S.E.C.  is  generally  very  co-operative 
in  meeting  with  the  representatives  of  the  company  to  try  to  work  out  a solution  that 
will  be  acceptable  to  both.  A high  proportion  of  the  problems  arising  in  this  manner 
have  their  origin  in  or  relate  to  the  accounting  followed  by  the  company.  The  staff 
of  S.E.C.  does  not  attempt  to  promulgate  its  own  accounting  principles  but  requires 
that  the  principles  followed  by  a company  have  authoritative  support.  As  a result, 
S.E.C.  is  sometimes  slow  to  adopt  new  accounting  ideas.  S.E.C.  strongly  favours 
accounting  text  books  for  citations  of  authority  and  inasmuch  as  many  of  the 
problems  which  business  faces  currently  have  not  yet  been  reduced  to  examples  in 
text  books  it  is  difficult  to  win  over  the  staff  on  some  points.  Logic  by  itself  without 
precedents  does  not  seem  to  be  persuasive  enough. 

The  Commission  and  its  staff  have  been  a powerful  influence  in  improving  the 
standards  of  accounting  and  reporting  followed  by  companies  coming  under  their 
jurisdiction.  Even  those  who  are  sometimes  critical  recognise  the  contribution  that 
has  been  made  and  are  critical  only  because  they  feel  still  further  progress  could  be 
accomplished. 

The  assistance  which  S.E.C.  has  given  in  the  cause  of  better  and  more  informative 
reporting  to  investors  can  be  appreciated  when  it  is  contrasted  with  the  record  of 
another  Federal  Commission,  the  Interstate  Commerce  Commission. 

At  the  time  of  S.E.C.’s  creation  the  jurisdiction  over  security  issues  of  railroad 
companies  was  left  where  previous  legislation  had  lodged  it,  with  the  Interstate 
Commerce  Commission.  In  contrast  to  the  improvement  in  the  reporting  of  companies 
subject  to  S.E.C.’s  jurisdiction,  the  reporting  of  railroad  companies,  which  was  of 
questionable  validity  at  the  time  has,  if  anything,  deteriorated.  The  accounting 
and  reporting  followed  by  the  railroads  in  the  United  States  is  so  poor  currently  as  to 
make  their  financial  statements  practically  meaningless  and  even  misleading  when 
viewed  by  the  same  standards  that  S.E.C.  insists  be  followed  by  companies  subject 
to  its  jurisdiction. 

The  Public  Utility  Holding  Company  Act  of  1935  places  the  regulation  of  companies 
subject  to  the  Act  in  the  hands  of  S.E.C.  This  in  substance  requires  the  advance 
approval  of  certain  transactions  rather  than  mere  disclosure  of  them.  Under  such 
circumstances  there  is  room  for  substantial  differences  of  opinion  and  there  is  some- 
times a feeling  that  S.E.C.  is  substituting  its  judgment  for  that  of  management  without 
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having  to  face  the  consequences  of  the  decision.  Such  a situation  can  occur  under 
any  type  of  regulation  and  while  if  the  matter  is  of  sufficient  importance  recourse 
can  be  had  to  the  Courts,  such  a procedure  is  too  expensive  and  time  consuming 
to  be  followed  unless  the  issue  at  stake  is  really  vital. 

In  my  opinion,  the  safeguards  that  have  been  effected  by  the  laws  which  are 
administered  by  the  Securities  and  Exchange  Commission  have  done  a great  deal  to 
protect  the  investor  in  the  United  States  from  the  questionable  practices  of  un- 
scrupulous financial  operators.  They  do  not  protect  an  investor  from  himself  I do 
not  believe  that  you  can  legislate  profitability  into  investing. 

laws  in  question  require  and  their  administration  has  enforced  a disclosure 
of  information  such  as  was  almost  unheard  of  prior  to  their  passage.  The  fact  that 
this  information  is  available  does  not  of  course  mean  that  an  investor  will  read  and 
study  it  before  he  makes  up  his  mind  to  buy.  Even  if  he  does  read  it  there  is  no 
assurance  that  he  will  properly  evaluate  it.  The  mere  fact  that  the  information  must 
be  presented  to  him,  however,  undoubtedly  has  prevented  many  questionable  speculative 
issues  from  being  offered  in  the  first  place,  and  has  been  a deterrent  to  overly  optimistic 
appraisals  of  future  operations  of  those  that  have  been  sold. 

. The  amount  of  disclosure  required  in  the  financial  statements  both  for  an  initial 
issue  and  also  subsequent  reporting,  together  with  the  review  that  these  statements 
received  from  S.E.C.  and  the  insistence  of  the  Commission  that  the  accounting 
principles  followed  by  a company  must  have  authoritative  support  or  that  statement 
would  be  considered  misleading,  has  done  a great  deal  to  spotlight  the  questionable 
practices  and  to  aid  in  their  correction.  This  has  resulted  in  improved  reporting  of 
income  thus  giving  investors  more  reliable  information  upon  which  to  base  their 
investment  decisions. 

The  rules  relating  to  “ Insider  Trading  ” are  generally  considered  to  have  eliminated 
a substantial  amount  of  speculative  trading  together  with  the  related  adverse  effect 
upon  an  orderly  market.  These  transactions  did  not  benefit  the  large  number  of 
small  investors  and  frequently  worked  to  their  disadvantage. 

In  my  opinion,  the  laws  in  question  have  in  general  given  the  investor  in  the  United 
btates  much  more  protection  than  he  was  previously  afforded;  the  Securities  and 
nxchange  Commission  has  done  a creditable  job  of  administering  these  laws*  and 
as  a consequence  this  has  encouraged  the  market  for  capital  and  has  helped  to  improve 
the  general  level  of  ethics  in  finance  and  business. 

London. 

21st  September,  1960. 
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5185.  Chairman’.  I need  hardly  say  that 
we  are  very  much  obliged  to  you  for 
coming  here  this  morning  in  full  force, 
and  we  hope  the  activities  of  the  Stock 
Exchange  are  not  at  a standstill!  For  the 
purposes  of  the  record,  may  I just  read 
out  your  names  and  who  you  are:  Lord 
Ritchie,  you  are  the  Chairman  of  the 
Stock  Exchange,  and  Mr.  J.  A.  Hunter, 
Mr.  R.  C.  Quirk  and  Mr.  W.  D.  Walker 
are  members  of  the  Council  of  the  Stock 
Exchange;  then  Mr.  C.  D.  Morley  is 
Secretary  to  the  Council,  and  Mr. 
Wareham  is  Secretary  to  the  Share  and 

Loan  Department? Lord  Ritchie:  Yes, 

Sir,  that  is  correct.  I wonder  if  I might 
say  one  word  in  advance  of  your  ques- 
tions? First  of  all.  Sir,  you  were  good 
enough  to  say  we  have  come  in  force — I 
was  going  to  apologise  for  it,  but  we  think 
there  is  good  reason  for  quite  a number 
of  us  coming.  What  I had  in  mind  was 
that  most  of  the  questions  dealing  with 
company  law  and  quotation  procedure 
would  probably  be  dealt  with  by  Mr. 
Hunter  and  Mr.  Quirk,  who  are  the  joint 
chairmen  of  the  committee  on  quotations, 
and  they  have  with  them  Mr.  Wareham, 


who  is  their  chief  executive  and  is  Secretary 
of  the  Share  and  Loan  Department.  So 
far  as  I am  concerned,  I thought  it  would 
be  proper  that  I should  endeavour  to 
answer  questions  on  the  special  memoran- 
dum which  we  have  put  in  with  regard  to 
item  18  (Control  over  the  Business  of 
Dealing  in  Securities),  and  of  course  on 
any  other  general  matters.  Mr.  Walker 
is  chairman  of  our  committee  which  deals 
with  our  relationship  with  the  Country 
Exchanges  and  all  matters  connected  with 
the  granting  of  licences  by  the  Board  of 
Trade.  Finally  we  have  Mr.  Morley,  who 
is  chief  executive  of  the  Stock  Exchange 
and  who  also  will  deal  with  any  general 
questions,  but  perhaps  in  particular,  Sir, 
with  our  relationship  with  the  Board  of 
Trade. 

5186.  Thank  you.  I do  not  propose 
to  trouble  you  with  the  intricacies  of  the 
ultra  vires  rule,  which  has  been  exercising 
everyone  on  this  Committee  for  some  time, 
but  I think  we  might  conveniently  begin 
with  an  allied  topic  which  I think  is  of 
some  public  interest,  and  that  is  the 
position  which  now  exists  owing  to  the 
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very  wide  form  of  the  objects  clause  and 
the  very  wide  delegation  of  the  company’s 
powers  to  directors.  I understand  from 
your  memorandum  that  you  have  no 
objection  to  wide  objects  clauses,  indeed 
you  favour  them  as  giving  companies 
opportunities  to  diversify  their  business 

as  and  when  occasion  requires? Mr. 

Hunter : That  is  right.  Sir. 

5187.  But  that  does  carry  with  it,  does 

it  not,  the  corollary  that  the  directors  may 
in  exercise  of  their  delegated  powers 
completely  alter  the  character  of  a busi- 
ness, possibly  without  reference  to  share- 
holders; in  fact  I think  more  often  than 
not,  as  memoranda  and  articles  now  stand, 
the  directors  could  do  it  without  referring 
to  the  shareholders  at  all?  I gather  your 
view  to  be  that  fundamental  changes  or 
sales  of  the  entire  undertaking  and  assets 
of  a company  should  be  submitted  to  the 
shareholders  for  approval  before  the 
directors  embark  on  the  transaction;  is 
that  your  view? Yes,  Sir. 

5188.  Do  you  see  any  difficulty  in 
deciding  what  is  a fundamental  change 

for  that  purpose? Not  really,  Sir.  It 

sounds  very  difficult,  but  in  fact  if  a board 
of  directors  sat  down  and  started  thinking 
about  it  I do  not  think  they  would  have 
any  doubts  as  to  whether  a change  was 
fundamental  or  not. 

5189.  Then  you  say  I think  “where 
there  is  disposal  of  the  whole  of  the 
undertaking  and  assets  ” ; of  course, 
you  might  get  disposal  of  substantially 
the  whole,  all  but  some  part  of  less 

importance? We  would  be  against 

anything  of  that  sort.  Sir.  We  have  been 
against  it  for  some  time.  There  was  a 
condition  some  years  ago  when  a con- 
siderable number  of  Malayan  companies 
were  winding  up,  and  there  were  a lot  of 
companies  whose  main  business  was  being 
sold  with  a view  to  providing  a shell;  and 
that  was  largely  stopped  because  we 
suspend  quotation  as  soon  as  anything 
like  that  happens,  and  I think  the  fear  of 
the  Stock  Exchange  suspending  the  quota- 
tion of  a company  is  a very  big  disincentive 
to  a company  to  sell  its  assets  without 
going  to  the  shareholders  first.  It  does 
remove  from  a company  the  value  it 
might  have  in  being  able  to  go  and  do 
something  else  and  still  maintain  its 
quotation.  The  directors  know  that  if 


they  go  and  sell  a large  part  of  the 
business,  and  reduce  the  company  largely 
to  cash,  the  quotation  will  be  suspended. 
It  will  not  be  reintroduced  without  going 
through  the  full  prospectus  issuing  pro- 
cedure, and  therefore  they  will  not  do  it 
lightly,  I think,  because  the  unquoted 
shares  are  of  very  little  value. 

5190.  So  one  might  put  it  that  from 
the  Stock  Exchange  point  of  view  a 
fundamental  change  is  one  which  radically 
alters  the  business  and  changes  it.  to 
something  different  from  the  business  on 
the  strength  of  which  the  official  quotation 

was  granted? Yes,  Sir.  I think  I 

should  go  further  than  that.  I think  if 
you  had  a company  like  Guest  Keen, 
where  a minority  of  the  business  is  now 
making  steel,  if  the  directors  sold  the  steel- 
making part  I think  we  would  regard  that 
as  a fundamental  change  in  the  business. 
If  there  is  a business  which  really  depends 
in  the  opinion  of  the  public  on  some  main 
part,  and  the  other  parts  which  may  be 
in  the  majority  depend  on  this  one,  I think 
if  they  sold  that  one  we  would  regard  that 
as  a fundamental  change. 

5191.  And  for  this  purpose  as  I under- 
stand it  it  matters  not  to  you  whether  the 
fundamental  change  was  quite  regularly 
carried  out  according  to  the  constitution 

of  the  company? No,  Sir,  it  does  not 

matter  to  us  at  all. 

5192.  What  you  are  concerned  with  is 

to  see  that  a quotation  has  not  been 
obtained  on  the  strength  of  a business  of 
one  character,  and  then  sought  to  be 
applied  to  a business  of  a different  charac- 
ter?  1 think  I would  go  further  than 

that.  I think  what  we  are  interested  in  is 
that  people  who  are  using  the  Stock 
Exchange  as  a market — and  we  are 
fundamentally  as  an  institution  only  a 
market,  we  are  nothing  more  nor  less — 
know  what  they  are  buying  and  selling. 
It  is  essential  to  a free  market  that 
information  as  to  what  somebody  is 
buying  and  selling  is  readily  available. 
If  therefore  a company  sells  its  steelmaking 
interest,  to  take  the  example  I have  already 
instanced,  until  such  time  as  it  comes  back 
to  the  public  and  says  what  it  is  going  to 
do,  we  say  there  cannot  be  a free  market. 

5193.  I appreciate  that  that  would 
probably  be  a valuable  protection  to  a 
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man  who  had  not  as  yet  invested  in  the 
company  in  question,  but  what  of  the 
existing  shareholders  in  such  a company? 

1 think  it  is  still  a protection  to  them, 

because  I think  the  sanction  is  a very 
severe  one,  and  it  is  certainly  our  ex- 
perience that  the  directors  think  two  or 
three  times  before  they  do  something  of 
that  sort. 

5194.  But  the  position  is  that  if  the 
sanction  is  laid  on,  an  existing  share- 
holder may  not  only  be  in  rubber  in  the 
evening  and  in  gold  mines  the  next 
morning,  but  he  may  also  be  deprived  of 
an  opportunity  of  realising  his  shares  on 

the  Stock  Exchange? He  could  be,  Sir, 

but  there  is  no  great  advantage  to  the 
directors  in  doing  that. 

5195.  But  how  about  the  man? 

The  man  himself  is  deprived,  I do  not 
argue  that  point  at  all,  but  unless  there  is 
some  advantage  to  the  directors  in  doing 
this  they  will  not  embark  on  that  adven- 
ture, I think. 

5196.  I can  see  that  the  situation  within 
the  company  might  very  rapidly  hot  up. 
You  might  have  a meeting  which  was 
better  attended  than  any  meeting  of  that 
company  had  been  for  years,  and  pressure 
would  no  doubt  be  put  on  the  directors 
in  that  kind  of  way,  but  the  existing  share- 
holder, except  insofar  as  he  could  get 
redress  inside  the  company,  must  be 
prejudiced  by  the  withdrawal  of  the 

official  quotation? Yes,  Sir,  I entirely 

agree  with  that,  but  I think  the  fear  of 
withdrawal  would  prevent  the  directors 
from  doing  it.  I think  as  a Stock  Ex- 
change we  would  welcome  any  addition 
to  the  law  which  said  a company  could  not 
sell  a fundamental  part  of  its  business 
without  reference  to  the  shareholders;  in 
fact  that  would  strengthen  our  hand.  I 
think  all  we  are  trying  to  say  is  that  in 
our  experience  in  recent  years  it  is  not  a 
common  practice.  I cannot  think  of  any 
occasion  in  the  last  two  years  in  a quoted 
company  where  it  has  happened. 

5197.  So  far  as  quoted  companies  are 
concerned  the  probability  is  that  if  they 
were  going  to  embark  on  a new  business 
then,  in  addition  to  getting  any  share- 
holder consents  that  might  be  required, 
they  would  declare  the  new  business  to 
the  appropriate  committee  of  the  Stock 
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Exchange  before  the  thing  was  finalised? 

Yes.  They  have  to  send  out_  a 

circular  letter  to  their  shareholders,  which 
has  to  be  approved  by  us  under  their 
general  undertaking  with  us,  for  any 
change  which  is  in  excess  of  10  per  cent., 
that  is  roughly  our  rule. 

5198.  Sir  George  Erskine : This  change 

might  also  take  place  gradually  over  a 
period? Yes,  Sir. 

5199.  Does  that  face  you  with  the 

difficulty  as  to  when  you  decide  a funda- 
mental change  has  taken  place? No, 

I think  it  is  up  to  the  directors  to  keep  the 
shareholders  informed  in  their  annual 
report  each  year  as  to  what  is  happening. 

I think  it  brings  out  really  a point  which 
probably  disturbs  many  of  us  more  than 
anything  else,  and  that  is  the  lack  of 
information  which  some  boards  of  direc- 
tors give  in  their  annual  reports. 

5200.  I was  thinking  rather  of  the 
withdrawal  of  the  quotation;  I could  see 
it  would  be  brought  home  to  you  if  a 
fundamental  change  took  place  at  one 
time,  but  if  the  company  is  gradually 
changing  its  actual  business  over  a period 
is  there  some  point  of  time  when  you 
consider  that  a fundamental  change  has 

taken  place? Not  if  they  have  kept 

their  shareholders  informed  annually.  It 
is  only  a sudden  change. 

5201.  Mr.  Brown'.  The  procedure  of 
suspending  a quotation  when  there  is  a 
fundamental  change  is  a very  proper  one, 
but  I take  it  that  the  Stock  Exchange 
would  take  the  same  action  whether 
the  shareholders  had  previously  agreed  the 

change  or  not? Yes,  Sir,  unless 

the  public  in  general  were  by  that  time 
fully  aware  of  what  the  company  then  did. 

5202.  Chairman : There  is  one  other 
small  point  on  this  topic:  in  paragraph  5 
you  say,  with  regard  to  fundamental 
changes  in  activity  or  the  sale  of  the  whole 
of  the  undertaking  and  assets  of  the 
company,  the  approval  of  shareholders 
should  be  obtained.  When  you  say 
“ should  be  obtained  ”,  do  you  mean  it 
would  be  a right  thing  for  a prudent  and 
circumspect  board  to  do,  or  do  you  mean 
it  is  a matter  which  ought  to  be  made 

compulsory? We  feel  it  is  a matter 

which  ought  to  be  made  compulsory.  Sir. 
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5203.  Of  course,  one  would  have  a sort 
of  halfway  house  if  one  put  it  in  the 
articles;  articles  can  always  be  altered. 

Y es,  I think  so,  but  if  the  Act  required 

that  it  had  to  be  in  the  articles  and  could 
not  be  altered,  I think  that  would  be  better. 

5204.  Do  you  think  there  is  any  future 
in  the  notion  that  provisions  such  as  this, 
provisions  requiring  consent  in  certain 
cases  by  way  of  restricting  the  absolute 
delegation  to  directors,  might  be  put 
compulsorily  in  the  articles,  and  provision 
might  be  made  that  the  articles  were  not 
to  be  changed  so  far  as  those  provisions 
were  concerned  within  a period  of  x 
months  from  the  company's  formation? 

1 do  not  think  the  directors  at  any 

time  should  be  allowed  to  sell  anything 
which  is  fundamental  to  the  business,  or 
to  sell  the  whole  assets,  without  reference 
to  the  shareholders  first.  That  is  a delega- 
tion of  power  which  should  not  be  made. 

5205.  My  suggestion  is  that  possibly  if 
these  provisions  were  put  in  the  articles 
with  a restriction  on  changing  them,  on 
the  lines  that  these  articles  could  not  be 
changed  for  three  months  or  four  months, 
the  directors  who  sought  to  have  those 
articles  taken  out  of  the  company’s  con- 
stitution would  attract  to  themselves  a 
good  deal  of  attention  from  the  financial 
press,  and  so  forth,  and  they  w ould  think 

twice  before  they  did  it. Yes,  I think 

they  would  think  twice  now,  but  I would 
hate  to  think  that  directors  w'ho  had  got 
control  of  a company  could  in  fact  change 
the  articles,  and  could  in  fact  at  some 
subsequent  time  carry  out  the  sale  of  the 
undertaking. 

5206.  Mr.  Watson : How  does  the  Stock 
Exchange  deal  with  the  modern  diversified 
holding  company  in  this  context?  Is  it 
not  possible  that  such  a company  can 
fundamentally  change  its  activities  or  add 
to  them  in  a new  fundamental  way,  and 
does  that  cause  any  action  by  the  Stock 

Exchange? 1 do  not  think  so,  Sir.  If 

it  is  a diversified  holding  company  it 
means  it  has  got  to  sell  a good  many  of 
its  subsidiaries  at  once  to  come  within  the 
scope  of  our  regulations  for  a suspension 
of  quotation,  and  we  have  not  come  across 
anything  like  that  yet  and  I think  it  is 
very  unlikely  that  we  should. 

5207.  Where  a company  already  has 
holdings  in,  shall  we  say,  engineering,  and 


then  acquires  a textile  business,  would  that 
be  regarded  as  a fundamental  change? 

Not  unless  having  been  90  per  cent. 

engineering  it  became  65  per  cent,  textile. 
But  we  would  regard  that  as  a holding 
company;  we  would  consider  that  when 
people  buy  shares  of  such  companies  it  is 
part  of  the  risk  which  they  take  that  they 
can  buy  all  kinds  of  things.  It  is  usually 
fully  understood  that  they  do  do  that. 

5208.  So  you  put  these  companies  as 

it  were  in  a special  category? Yes. 

5209.  Chairman : Passing  then  to  quite 
a different  topic,  what  about  shares  of  no 
par  value?  In  your  memorandum  you 
endorse  the  conclusions  of  the  Gedge 
Report,  which  excepted  preference  shares. 
What  is  your  view  about  no  par  value 

preference  shares? We  do  not  see  any 

reason  against  them.  It  is  fairly  common 
practice  in  the  United  States  to  have  them. 
The  chief  reason  against  them  in  this 
country  is  our  currency.  It  is  easy  in  the 
United  States;  if  you  have  a no  par  value 
preference  share  paying  §5-50  it  is  5£ 
per  cent,  preference,  and  it  is  redeemable 
at  $100  or  $105  in  the  case  of  winding  up 
as  the  case  may  be.  But  in  this  country 
if  you  had  a 5£  per  cent,  preference  share 
you  would  be  paying  Is.  I -2d.,  and  6£ 
per  cent,  would  be  Is.  3-6d.,  it  would  be 
a very  difficult  thing  to  carry  out.  As 
long  as  we  have  a currency  such  as  we 
have,  no  par  value  preference  shares  lose 
a great  deal  of  their  attraction — and  you 
meet  the  same  difficulty  with  ordinary 
shares  in  stating  the  dividend  in  terms  of 
fractions  of  pennies. 

5210.  But  there  would  be  no  harm  in 

people  adopting  such  a system  if  they 
chose,  in  your  view? None  at  all.  Sir. 

Mr.  Quirk:  Provided  of  course  that 
there  was  a stated  redemption  figure  in 
the  event  of  liquidation  of  the  company. 

Mr.  Hunter:  I think  it  would  have  to 
be  stated  that  in  the  event  of  the  company 
being  wound  up  or  the  preference  being 
paid  off  they  would  get  so  much. 

5211.  Yes,  it  would  have  to  be  quanti- 

fied, but  you  would  also  have  to  have 
provisions  preventing  an  under-cover 
return  of  capital? Yes,  Sir. 
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5212.  You  see  no  objection,  with  proper 

safeguards,  subject  to  this  currency  diffi- 
culty?  No,  I just  think  that  makes  it 

difficult  to  do. 

5213.  The  next  matter  I want  to  ask 
you  about  is  whether  when  there  is  an 
issue  of  shares  for  cash  the  shares  ought 
to  be  offered  in  the  first  instance  to  the 
shareholders  pro  rata  to  their  existing 
holdings,  and  I gather  that  as  a matter 
of  general  principle  you  approve  that,  but 
I am  not  sure  whether  you  go  so  far  as  to 

say  it  ought  to  be  made  compulsory? 

Yes,  I think  we  would  be  very  pleased  if 
it  was  made  compulsory. 

5214.  You  insist  on  the  pro  rata  offer 

being  made? Yes,  Sir,  we  allow  no 

issue  for  cash  to  other  than  the  share- 
holders without  the  shareholders’  specific 
approval. 

5215.  Curiously  enough — you  probably 
know  this — a provision  about  offering 
cash  issues  pro  rata  to  members  was  con- 
tained in  all  versions  of  Table  A from 
1862  down  to  and  including  1929, 1 think, 
then  it  was  omitted  from  the  1948  Table 

A. We  definitely  do  not  allow  it,  we 

do  not  allow  the  issue  of  convertible 
debentures  or  any  other  kind  of  security 
which  can  be  converted  into  equity  capital 
unless  it  is  offered  to  the  shareholders 
pro  rata,  or  unless  the  shareholders 
approve  it. 

521 6.  Mrs.  Naylor : Is  that  not  in  conflict 
with  the  position  which  actually  occurred 
in  a number  of  quoted  hire  purchase 

finance  companies? It  was  following 

that  that  we  changed  our  policy. 

5217.  Mr.  Scott\  Is  it  your  view  that  it 

should  be  made  compulsory  that  any  new 
issue  of  equity  capital  for  cash  should  be 
made  to  shareholders  even  if,  at  the  time 
of  the  creation  of  that  capital  which  is 
subsequently  issued,  the  shareholders 
specifically  authorised  it  to  be  at  the 
disposal  of  the  directors  to  issue  as  they 
thought  fit  ? Y es,  Sir,  unless  the  share- 

holders specifically  authorised  the  issue 
for  cash  to  somebody  else.  We  do  not 
allow  shareholders  to  authorise  the  direc- 
tors to  issue  shares  as  they  see  fit  and  then 
issue  them  for  cash  to  other  than  the 
shareholders,  without  going  back  to  the 
shareholders. 


5218.  And  you  would  recommend  that 
that  should  be  made  compulsory?-^—- 
Yes,  Sir — as  far  as  we  are  concerned,  it  is. 

5219.  For  quoted  companies,  of 

course? Yes. 

5220.  Mr.  Bingen:  Does  that  apply 
without  any  qualifications,  even  if  it  is 

only  a small  issue? Mr.  Wareham : 

There  are  some  small  exceptions,  we  are 
prepared  to  consider  some  very  small 
amounts.  It  may  be  for  instance  that  a 
company  which  has  an  issued  capital  of 
£99,000  just  wants  to  round  off  the  figure 
to  £100,000  and  make  an  issue  of  £1,000. 
We  should  raise  no  objection  to  that,  or 
to  some  small  issues  to  staff  pension 
schemes,  for  example. 

5221.  Chairman:  Directors’  qualifica- 

tions as  required  by  the  articles,  that  sort 
of  thing? Yes,  and  small  amounts. 

Mr.  Hunter:  I think  we  would  look 
twice  at  directors’  qualification  shares. 

5222.  Suppose  the  articles  said  he 

should  have  them? 1 think  we  would 

look  twice  if  they  were  offered  at  a dis- 
count. I think  if  they  were  offered  at  the 
current  market  price  and  you  could  not 
buy  them  from  somebody  else,  we  would 
not  object  at  all. 

5223.  He  ought  not  to  get  the  benefit 

of  any  premium? No,  Sir. 

5224.  I was  not  thinking  of  it  from  that 
angle,  but  as  an  exception  to  the  general 
rule  it  would  be  reasonable  to  say  that 
small  issues  for  purposes  such  as  these 

could  well  be  excepted? Yes,  Sir.  I 

think  we  have  hardly  any  rules  that  we 
do  not  make  exceptions  to  at  times,  if  the 
reason  is  good  enough  and  if  the  effect 
on  the  shareholders  is  in  our  opinion  to 
their  benefit  and  not  adverse.  We  try  to 
be  flexible,  but  we  are  only  flexible  if  in 
fact  it  is  a very  good  reason,  if  it  is  a very 
small  amount  and  if  it  is  not  going 
adversely  to  affect  the  shareholders. 

Mr.  Quirk:  We  always  want  to  know 
the  price  that  a small  issue  is  being  issued 
at.  Sir. 

5225.  Mr.  Scott:  But  there  is  a differ- 
ence between  your  having  the  flexibility 
and  power  to  grant  exceptions,  and  a 
compulsory  provision  of  law  which  says 
that  all  issues  must  be  for  cash? — — Yes. 
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5226.  Are  you  suggesting  that  if  it  is 
made  compulsory  there  should  be  power 
to  any  authority  to  exempt  a company 

in  such  cases  as  you  have  mentioned? 

Mr.  Hunter:  I think  it  would  be  quite 
reasonable  if  the  Board  of  Trade  were 
given  that  power.  The  exceptions  are 
small,  they  do  not  come  up  very  often. 
I think  it  is  a pity  to  tie  anything  down 
which  makes  no  provision  for  exceptions 
which  do  come  up.  There  are  extra- 
ordinary circumstances  which  one  cannot 
foresee,  and  I think  it  is  a pity  if  there  is 
no  flexibility. 

5227.  And  your  recommendation  would 

apply  only  to  public  companies  ? That 

is  all  we  are  interested  in.  Sir,  yes.  We 
are  not  interested  in  private  companies. 

5228.  Sir  George  Erskine : If  the  com- 

pany is  making  an  offer  for  the  shares  of 
another  company  and  giving  its  own 
shares  in  exchange,  its  own  shares  having 
already  been  authorised,  you  do  not  then 
insist,  do  you,  that  there  should  be  share- 
holders’ approval? No,  Sir. 

5229.  Would  you  be  in  favour  of  a 

provision  that  that  should  be  so? It  is 

one  of  the  things  we  have  been  turning 
over  in  our  minds.  We  are  very  keen 
that  shareholders  should  be  responsible, 
and  we  are  very  keen  that  nothing  should 
be  done  to  remove  from  shareholders 
their  sense  of  responsibility.  We  are  keen 
for  that  reason  really  that  they  have  a vote, 
and  I think  if  you  say  to  shareholders: 
“ You  can  go  and  authorise  a lot  of  shares 
for  the  company  to  issue  for  other  than 
cash  ”,  and  then  say  they  must  come  back 
and  authorise  them  all  over  again,  that 
really  would  not  be  reasonable.  I think 
very  often  these  deals  have  to  be  done 
reasonably  quickly,  and  I think  it  would 
be  a pity  to  take  that  power  away  from 
the  directors  if  the  shareholders  fully 
realise  when  they  give  that  power  to 
directors  that  it  may  be  used. 

5230.  Chairman : Do  you  think  it  would 
be  reasonable  to  provide  in  the  articles 
that  directors  should  whenever  practicable 
make  a cash  issue  to  shareholders  pro 
rata,  and  that  the  directors  are  to  consider 
the  matter,  and  if  they  decide  that  it  is 
not  practicable  they  have  got  to  record  a 
proper  resolution  saying  why  they  con- 
sidered it  was  not  practicable,  and  the 


shareholders  should  be  informed  as  soon 

as  reasonably  possible  ? 1 do  not  think 

we  would  like  that,  Sir,  not  for  cash 
issues. 

5231.  It  might  be  of  some  value  in 
requiring  the  directors  to  apply  their 

minds  to  the  question? 1 think  our 

experience  would  be  that  it  would  be 
better  that  they  were  not  allowed  to  issue 
shares  for  cash  other  than  to  share- 
holders, without  permission. 

5232.  Would  you  welcome  an  addition 
to  Table  A expressing  these  obligations? 

1 think  it  would  be  better  effected  by 

legislation  rather  than  by  an  addition  to 
Table  A. 

5233.  What  about  shares  issued  for 
consideration  other  than  cash,  in  a 

general  way  ? 1 think  in  a general  way 

there  is  no  way  out  of  it.  We  have  thought 
about  this  a great  deal,  but  if  a company 
is  expanding,  if  a company  is  a go-ahead 
company,  it  must  be  put  in  a position  to 
expand,  and  very  often  the  only  way  in 
which  it  can  expand  is  by  issuing  its  own 
shares  in  payment  for  an  acquisition.  The 
delay  of  three  weeks  or  more  which  would 
take  place  if  the  directors  had  to  go  to 
their  shareholders  in  order  to  do  that 
could  bring  other  people  into  the  field. 
It  could  be  serious,  it  could  prevent  a 
company  making  an  acquisition  which  it 
wanted  to  make,  and  we  would  be  sorry 
I think  to  see  that  power  taken  away  from 
the  directors,  once  the  shareholders  had 
authorised  the  issue  of  those  shares  know- 
ing full  well  the  directors  might  use  it. 

5234.  Mr.  Mackinnon:  If  that  is  the 

case  of  course  it  would  enable  the  com- 
pany to  effect  a fundamental  change  in 
its  activities  in  a broad  way,  not  by 
ceasing  to  carry  on  an  activity  but  by 
adding  a new,  fundamentally  different 
activity  without  the  shareholders  being 
consulted.  Would  you  therefore  say  in 
that  sort  of  case  that,  for  the  reason  there 
is  going  to  be  a fundamental  change  in 
activities,  they  should  go  to  the  share- 
holders?  1 think  if  there  was  going  to 

be  a fundamental  change,  yes,  they  should. 

5235.  But  on  the  grounds  that  there 
was  a fundamental  change,  not  on  the 
grounds  that  the  shares  were  being  issued  ? 


Yes. 
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5236.  Mr.  Brown:  Would  your  views  be 
just  the  same  if  a proposition  of  this  kind 
in  effect,  say,  doubles  the  capital  of  the 

company? 1 would  think  it  was 

unusual  for  a company  to  have  authorised 
capital  that  enabled  it  to  be  done.  I think 
if  the  shareholders  leave  that  much  power 
with  the  directors  they  get  what  is  coming 
to  them.  I think  it  is  terribly  important 
that  shareholders  should  in  fact  take  up 
their  responsibilities  far  more  than  they  do. 

Mr.  Quirk:  Again  I think  it  depends 
on  whether  or  not  a fundamental  change 
is  being  made.  If  a brewery  takes  over 
another  brewery  almost  the  same  size  it  is 
not  a fundamental  change. 

5237.  Chairman:  This  does  mean,  does 
it  not,  that  there  may  be  a quite  different 
result  according  to  the  size  of  the  initial 
authorised  capital  of  the  company?  If  a 
company  was  incorporated  with  a capital 
from  the  stamp  duty  point  of  view  extrava- 
gantly large,  it  would  then  have  a reserve 
of  shares  which  it  could  issue  without 
reference  to  the  shareholders.  But  if  they 
budgeted  their  capital  a bit  more  closely 
there  might  be  no  shares  in  reserve.  They 
would  then  have  by  statute  to  get  the 
shareholders’  consent,  a shareholders’ 
resolution  for  the  increase  of  capital. 
Does  it  not  strike  you  as  odd  that  the 
matter  should  depend  on  that  quite 

fortuitous  distinction? Yes,  Sir,  I 

think  it  is  a bit  odd.  Of  course,  we  are 
really  very  flexible,  and  when  anything 
like  that  does  happen,  if  they  come  for  a 
quotation  for  the  new  shares  which  they 
have  issued — they  will  want  a quotation 
for  them — then  we  do  require  at  once, 
if  they  have  not  already  done  so,  that  a 
circular  is  sent  out  and  the  shareholders 
told  what  has  happened.  It  may  be  a 
little  late,  but  at  any  rate  they  are  told 
what  has  happened  before  we  give  a 
quotation  for  the  new  shares. 

5238.  Yes.  I think  the  only  other 

point  I have  to  raise  on  this  topic  is  this: 
one  of  our  more  ingenious  contributors 
suggested  that  any  provision  requiring  the 
offer  to  shareholders  pro  rata  of  any  shares 
issued  for  cash  could  be  defeated  in  most 
cases  by  expressing  the  transaction  in  a 
rather  different  way.  You  can  dress  up 
an  issue  of  shares  for  cash  as  an  issue  for 
consideration  other  than  cash  in  many 
cases. 1 think  it  can  be  done.  Sir,  but 


I do  not  think  it  is  often  done.  I do  not 
think  the  companies  with  big  wads  of 
cash  exist  today,  not  a lot  of  them  in  any 
case.  I do  not  think  we  are  very  worried 
about  that. 

Mr.  Wareham:  Our  restriction  is  im- 
posed on  the  issue  of  shares,  the  offering 
of  shares  for  subscription.  We  are  not 
attempting  to  impose  any  restriction  on 
the  means  or  methods  of  raising  cash.  A 
company  might  elect,  if  it  did  not  want  to 
offer  shares  for  subscription,  to  issue 
debentures  or  raise  cash  in  some  other 
way;  equally  it  might  issue  shares  for 
consideration  of  a business  which  had  a 
large  amount  of  cash.  But  the  control 
which  we  have  been  trying  to  exercise  is 
over  the  offering  of  equity  shares  for 
subscription.  We  have  not  attempted  to 
extend  our  restrictions  beyond  that,  and 
we  do  not  believe  that  the  issue  of  shares 
for  consideration  other  than  cash  coupled 
with  the  acquisition  of  cash  in  that 
business  would  be  used  at  any  time  as  an 
avoidance  of  that  restriction.  It  would 
not  be  generally  practicable. 

Mr.  Hunter:  I think  you  were  really 
saying  that  if  Company  A takes  over 
Company  B,  and  all  the  assets  of  Company 
B are  cash  and  that  is  all,  that  is  the  point, 
is  it?  I think  that  sort  of  case  arises  so 
seldom  that  it  does  not  really  need 
dealing  with. 

5239.  That  is  one  point,  but  there  is  the 
other  that  the  transaction  of  sale  and 
purchase  may  be  carried  out  either  by  the 
issue  of  shares  for  £x  to  be  satisfied  by  the 
transfer  of  the  other  shares,  if  those  are  the 
goods  that  are  being  bought;  or  it  can  be 
done  by  an  offer  of  shares  for  subscription 
to  the  shareholders  and  an  application  of 
the  cash  so  obtained  in  buying  the  shares 

of  the  other  company. If  the  shares 

are  offered  to  the  shareholders  for  sub- 
scription, I do  not  see  any  objection  at  all 
to  the  use  of  the  cash  in  buying  another 
company. 

5240.  Professor  Gower:  I think  it  is  the 
other  way  round.  As  I understood,  if  the 
company  wanted  to  acquire  another 
business,  it  could  issue  some  more  shares 
for  cash,  then  use  the  cash  to  acquire  the 
business;  and  in  those  circumstances  you 
would  require  that  the  issue  should  be 
offered  to  the  shareholders  pro  rata , so 
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that  the  existing  shareholders  would  end 
up  still  with  the  same  proportion  of  the 
equity? Yes. 

5241.  If  on  the  other  hand  instead  of 
doing  that  the  company  issued  its  shares 
direct  to  the  vendors  of  the  business, 
although  the  net  result  from  its  point  of 
view  may  be  the  same,  the  position  is 
very  different  for  the  shareholders  who  are 
thereby  denied  their  rights.  It  seems 

rather  illogical. Mr.  Quirk:  I think, 

Sir,  it  is  not  all  that  illogical  really, 
because  the  shareholders  can  provide  the 
cash  but  they  cannot  provide  the  assets 
that  the  company  is  obtaining  by  the 
exchange  of  the  shares. 

5242.  But  it  might  be  argued  that  they 
should  be  given  an  opportunity  of  saying 
whether  they  prefer  to  provide  the  cash 
and  remain  in  control  of  the  company, 
or  whether  they  prefer  not  to  provide  the 
cash  and  let  some  outsiders  come  in  with 

a substantial  stake. That  could  cause 

a delay  in  the  take-over.  Someone  else 
might  come  into  the  picture  and  it  might 
thereby  damage  the  company. 

Mr.  Brown : The  point  is  more  illogical 
in  cases  where  the  vendor  company  in  fact 
requires  cash  but  is  allotted  shares  with  a 
concurrent  arrangement  with  some  third 
party  to  acquire  those  shares.  The  Stock 
Exchange  proposals  would  not  in  fact 
touch  that. 

5243.  Chairman:  Next  there  is  the 

matter  of  directors’  duties,  with  particular 
reference  to  the  register  of  directors’ 
dealings  in  shares  under  section  195.  You 
suggest  that  it  should  be  extended  so  as  to 
apply  to  officers  of  the  company  as  well 
as  to  directors? Yes,  Sir. 

5244.  I am  not  sure  whether  the  term 
“ officers  ” has  been  the  subject  of  any 
very  precise  definition,  I was  wondering 

how  you  would  meet  that  point? We 

rather  think,  Sir,  that  the  definition  of  an 
officer  for  this  purpose  should  include  any 
officer  of  the  company  who  has  access  to 
confidential  information  which  might 
affect  the  price  of  the  shares.  We  feel 
that  it  is  a very  difficult  thing  to  tie  down, 
and  the  chairman  or  the  board  of  the 
company  would  have  to  name  its  officers 
in  tins  connection.  I admit  we  have  not 
very  much  to  suggest  on  it,  but  we  do  feel 


that  officers  of  a company  are  as  important 
as  directors  in  some  of  the  share  dealings, 
or  could  be,  and  therefore  it  is  up  to  the 
board  or  the  chairman  at  some  stage  to 
designate  who  are  officers  in  the  meaning 
of  this  suggestion. 

Mr.  Hunter:  I think  we  feel,  Sir,  that 
this  provision  would  probably  tighten  up 
the  security  of  information;  it  would  bring 
to  the  attention  of  the  board,  some  of 
whom  are  good  and  some  are  bad,  that 
this  information  is  in  fact  confidential  and 
should  not  be  allowed  to  leak  out  in  any 
way.  I think  if  a board  had  to  nominate 
which  officers  came  under  this  provision, 
and  the  names  of  those  officers  were  put 
on  the  register  which  is  available  to  share- 
holders, it  puts  the  responsibility  where  it 
should  be  with  the  chairman  and  the 
board,  and  I think  generally  speaking  they 
would  fulfil  it.  I think  it  might  also  make 
boards  more  careful  about  what  they  say 
themselves. 

5245.  Of  course,  people  in  positions  of 
no  great  responsibility  in  other  respects 
may  have  access  to  secret  information  in 
the  course  of  their  duties  as  typists  or 
whatever  it  may  be.  How  does  one  deal 

with  that? 1 think  if  they  have  such 

access,  their  names  should  go  on  the 
register.  There  should  be  very  few. 

5246.  That  might  make  the  register 

rather  voluminous? It  should  not, 

really.  In  the  case  of  information  coming 
out  of  the  boardroom  about  dividends, 
free  issues,  rights,  anything  of  that  sort, 
there  cannot  be  very  many  officers  of  the 
company  who  are  in  possession  of  that 
information  prior  to  its  publication.  Once 
the  information  is  published  there  will  be 
many  employees  who  have  dealt  with  it 
but  the  number  of  employees  of  a com- 
pany who  have  confidential  information 
while  it  is  still  confidential  cannot  be  very 
many. 

5247.  Mr.  Bingen:  I would  doubt 

whether  that  is  true  in  the  case  of  a large 
company,  because  quite  a substantial  num- 
ber of  people  must  know  what  is  going 
on  and  be  concerned  in  the  preparation  of 
documents. The  final  documents  ? 

5248.  Yes. 1 would  not  have 

thought  there  would  be  many. 

Professor  Gower:  They  would  only  go 
on  the  register  if  in  fact  they  bought  or 
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sold  shares,  so  in  point  of  fact  the 
managing  director’s  typist  might  be  an 
officer  for  this  purpose,  but  it  is  highly 
unlikely  that  in  fact  she  would  have  the 
money  to  speculate  in  the  company’s 
shares. 

5249.  Mr.  Lawson:  Is  this  whole  matter 

not  one  for  internal  discipline?  The 
directors  can  discipline  the  staff;  is  that 
not  the  essential  difference  between  direc- 
tors and  officers? Yes,  that  is  our 

point,  that  this  is  a matter  of  internal 
discipline  and  it  is  brought  to  the  attention 
of  directors  in  this  way.  We  believe  the 
security  would  be  very  much  greater . It 
is  very  interesting  how  the  security  in  a 
deal  like  the  Ford  take-over  was  complete, 
and  no  information  came  out  until  the 
day  it  was  announced.  It  caught  every- 
body by  surprise,  but  there  are  other 
things  which  have  happened  where  the 
information  was  bandied  about  for  almost 
weeks  ahead.  The  security  between  com- 
panies varies  enormously,  but  if  it  can  be 
done  with  a company  the  size  of  Ford  it 
seems  to  us  there  is  no  reason  why  it 
should  not  be  done  in  every  company. 

5250.  Mr.  Brown : But  you  surely  are 
thinking  solely  of  the  new  issue,  take-over 
bid  type  of  operation  ? Information  about 
the  value  of  shares  can  come  from  all 

sorts  of  quarters. That  is  the  sort  of 

information  which  is  available  to  a very 
large  number  of  people,  but  I would  not 
have  thought  it  confidential  and  it  can  be 
very  misleading.  I think  it  is  really  the 
people  who  know  whether  the  profits  are 
going  to  go  up  and  dividends  are  going  to 
go  up  that  we  are  interested  in.  I think 
we  have  got  to  take  the  rough  with  the 
smooth  in  the  broader  sense.  There  is 
one  other  point,  and  that  is  I think  that 
not  only  share  dealings  but  options  should 
be  included.  I think  it  is  most  important. 
We  did  not  put  it  in  our  memorandum, 
but  we  would  like  that  to  be  included. 
We  think  directors’  dealings  in  options 
very  much  should  be  included. 

5251.  Chairman:  I think  it  already 
includes  options  one  way,  options  to  buy, 
but  it  does  not  include  options  the  other 
way.  I think  that  is  the  present  position, 
and  it  is  suggested  that  both  should  be 

included? We  think  both  should 

be  included.  The  present  law  does  not 
include  options  at  all,  does  it? 


Mr.  Wareham:  Our  understanding  is 
that  most  people  at  any  rate  take  the  view 
that  option  business  does  not  come  within 
the  operation  of  the  present  Act,  and  that 
they  are  quite  open  to  do  option  business 
without  declaring  it  in  any  way. 

5252.  Section  195  (1)  covers  “ any 
shares  which  are  held  by  or  in  trust  for 
him  or  of  which  he  has  any  right  to  become 
owner,  whether  on  payment  or  not  I 
should  have  thought  if  one  had  an  option 
to  buy  shares,  one  would  have  a right  to 

become  the  owner. Mr.  Hunter : We 

would  feel  that  that  is  not  the  generally 
accepted  view,  though  I must  say  it  reads 
that  way. 

Chairman : I think  the  word  “ option  ” 
on  the  Stock  Exchange  has  perhaps  a 
rather  special  implication,  but  I think 
everyone  would  agree  in  principle  that 
options  either  way  should  be  included  in 
section  195,  and  if  there  is  any  doubt 
about  that  there  is  nothing  simpler  than 
to  put  it  in  express  language. 

5253.  Mr.  Bingen:  But  would  you  go 
further  and  prohibit  directors  and  officers 
from  dealing  in  options,  on  the  theory 
that  you  should  not  be  a bear  of  shares 
in  your  own  company,  if  you  have  got 
shares  and  want  to  sell  them  you  can  do 
so  but  you  should  not  sell  shares  you  have 
not  got  with  the  idea  of  buying  them  back 

cheaper? We  had  not  thought  about 

that  one.  It  makes  sense,  off  the  cuff,  but 
it  is  entirely  a personal  view. 

5254.  Chairman:  But  might  it  not  be 
that  the  best  solution  here  is  to  leave  the 
directors,  who  are  of  course  in  a special 
position  by  virtue  of  their  fiduciary 
capacity,  bound  to  disclose  their  share- 
holdings and  dealings  under  section  195, 
but  limit  it  to  directors  and  let  the  case  of 
employees  subordinate  to  the  board  to  be 

dealt  with  as  a matter  of  discipline? 

I do  not  think  we  would  feel  that  it  would 
be  dealt  with,  Sir,  unless  attention  was 
called  to  it  in  the  Act.  This  Committee’s 
proceedings  when  published  could  per- 
haps call  attention  to  the  fact  that  boards 
of  directors  are  responsible  for  the  infor- 
mation which  may  go  to  their  confidential 
officers  and  should  see  that  security  is 
enforced. 

5255.  Perhaps  not  as  a matter  of  legis- 
lation but  as  a matter  of  education 
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really? Yes,  Sir,  that  is  really  why  we 

put  in  our  suggestion  that  this  matter  of 
the  register  should  be  put  in  the  notice 
calling  the  annual  general  meeting.  The 
thought  behind  that  is  that  we  are 
forcibly  calling  to  the  attention  of  the 
board  something  which  I think  some  of 
them  probably  try  to  forget,  and  which 
many  of  their  shareholders  are  unaware 
of.  If  it  is  put  in  black  and  white  to  all 
the  shareholders,  “ You  may  come  and 
see  w hat  your  directors  have  done  ”,  first 
of  all  you  would  have  more  shareholders 
going  and  looking  at  the  register,  and 
secondly  I think  it  would  bring  it  very 
much  more  to  the  attention  of  boards 
what  their  duty  is. 

5256.  This  topic  is  rather  complicated 
by  the  fact  that  in  some  companies  at  all 
events  directors  are  required  to  hold 
certain  shares,  and  no  doubt  there  are 
some  companies  where  the  employees  are 
encouraged  themselves  to  invest  in  shares 

of  the  company  ? We  would  encourage 

that,  we  see  no  reason  why  they  should  not. 
All  we  do  say  is  every  now  and  again 
cases  arise  in  which  directors  have  taken 
advantage  of  their  own  shareholders,  and 
we  think  that  ought  to  be  stamped  out  as 
strongly  as  possible. 

5257.  But  there  is  a certain  illogicality 
about  it,  because  one  might  prohibit 
directors  from  holding  shares  at  all,  I 

suppose? No,  Sir,  we  do  not  want  to 

do  that. 

5258.  It  would  be  possible  to  do  that? 
Yes.  We  would  be  against  that. 

5259.  But  those  companies  which  re- 
quire a qualification  of  directors  must 
have  taken  the  view  when  the  article  was 
framed  that  it  was  a good  thing  for  a 
director  to  have  a stake  in  the  business, 
and  if  he  has  a stake  in  the  business  and 
he  sees  it  going  up  from  £500  to  £1,000  it 
is  rather  difficult  to  prevent  him  from 

selling  and  making  a profit? Mr. 

Quirk : In  paragraph  6(c)  we  do  say: 
“ The  Council  does  not  object  to  directors 
and  officers  dealing  in  their  own  company’s 
shares  provided  that  adequate  information 
of  the  transactions  is  made  available  and 
that  the  transactions  have  not  taken  place 
as  a result  of  the  receipt  of  privileged 
information  ”. 


5260.  Yes,  I am  much  obliged,  I think 
that  states  your  position  very  clearly.  It 
has  been  suggested  to  us  by  a number  of 
our  witnesses  that  the  register  under 
section  195  ought  to  be  open  to  the  same 
extent  as  the  register  of  members.  At 
present  it  is  only  open  for  inspection  14 
days  before  the  annual  general  meeting 
and  three  days  thereafter,  and  it  is  sug- 
gested there  is  no  good  reason  why  it 
should  not  always  be  open  during  usual 

working  hours. Mr.  Hunter : We  would 

not  object,  Sir,  if  it  was  open  all  the  year. 
We  do  not  believe  it  would  have  as  much 
value  as  calling  attention  to  it  in  the 
notice  convening  the  annual  meeting. 

5261.  As  to  that,  it  has  been  suggested 
that  particulars  should  be  sent  out,  with 
the  documents  for  consideration  at  the 
annual  general  meeting,  of  any  transac- 
tions its  directors  have  had  during  the 
year  under  review.  Do  you  think  that 
would  be  an  unnecessary  additional 
burden,  or  do  you  think  it  would  be  a 

good  idea? 1 think  it  is  unnecessary, 

Sir. 

5262.  Then  there  is  a point  under 

paragraph  6 ( d ) of  your  memorandum, 
where  you  give  a reference  to  “Appendix 
34,  Schedule  II,  Part  A of  the  Rules  of  the 
Stock  Exchange  in  respect  of  new  com- 
panies seeking  quotation  for  the  first  time 
and  Schedule  II,  Part  B in  respect  of 
quoted  companies  seeking  quotation  for 
further  issues  require  directors  to  disclose 
their  interests”;  then  you  refer  to  a 
number  of  requirements,  some  of  which 
are  I think  required  at  some  stage  or  other 
to  be  the  subject  of  disclosure  under  the 
Act.  You  set  those  out,  and  then  recom- 
mend “ that  the  law  should  be  streng- 
thened in  the  case  of  all  public  companies 
by  the  inclusion  of  similar  requirements  ”. 
Diis  provision  as  it  stands  is  linked  to  an 
application  for  an  official  quotation,  is  it 
not  ? Yes. 

5263.  I was  wondering  to  what  point 
of  time  or  event  you  would  link  the 
corresponding  general  obligations  you 
think  should  be  made  statutory?— — Mr. 
Wareham:  We  had  visualised.  Sir,  that 
there  would  be  either  references  in  a 
prospectus  or  a circular  giving  informa- 
tion to  shareholders  of  these  acquisitions 
or  disposals  of  assets  as  the  case  may  be. 
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and  that  in  those  documents  there  should 
be  full  disclosure  of  the  directors’  interests, 
whether  they  were  direct  or  indirect.  It  is 
at  that  point  of  time,  the  issue  of  the 
circulars,  prospectuses  or  whatever  the 
documents  are,  giving  information  to  the 
shareholders. 

5264.  But  you  say  these  should  be 
included  in  any  prospectus  or  offer  for 
sale  so  far  as  they  are  not  already  covered 

by  statutory  provisions? Certainly, 

while  the  existing  statutory  provisions 
cover  this  to  some  extent  in  the  case  of 
prospectuses  and  offers  for  sale,  there  is 
no  provision  in  the  case  of  other  docu- 
ments, circulars  giving  information  to 
shareholders.  We  have  had  experience  of 
a number  of  cases  where  there  have  been 
very  important  interests  of  directors  in 
these  further  acquisitions  of  which  our 
requirements  has  compelled  disclosure. 

5265.  Then  you  are  suggesting  that 
these  subjects  of  disclosure,  so  far  as  they 
are  not  already  included  in  the  statutory 
requirements,  should  be  added  to  the 
particulars  required  in  prospectuses  and 

offers  for  sale? And  in  circulars.  In 

fact  if  there  were  such  an  interest  possibly 
the  legislation  should  go  so  far  as  to  say 
that  a circular  should  be  issued  to  share- 
holders notifying  them  of  that  interest, 
even  if  no  circular  were  being  issued 
generally  with  regard  to  the  acquisition. 

5266.  I wanted  to  verify  that  this  is  a 
prospectus  point,  and  not  for  example 
intended  to  introduce  new  matter  under 

section  200,  the  register  of  directors? 

No,  it  is  not  on  that,  but  it  goes  wider 
than  the  prospectus. 

5267.  Yes,  I follow.  Then  a point 

which  has  attracted  a great  deal  of  dis- 
cussion I think  is  the  question  of  shares 
with  restricted  or  no  voting  rights.  That 
really  resolves  itself  I think  into  ordinary 
shares  with  no  voting  rights,  because  no 
objection  I think  has  been  raised  by  any- 
body to  the  customary  limitation  of  the 
rights  of  preference  shareholders  to  vote. 
You  say  that  the  Stock  Exchange  does  not 
favour  voteless  shares.  On  the  other  hand 
you  make  no  recommendations  as  to 
abolishing  them,  owing  to  the  great  diffi- 
culty of  doing  so,  but  you  do  not  elaborate 
your  reasons  really  why  you  think  they  are 
a bad  thing. Lord  Ritchie:  I think,  Mr. 


Chairman,  it  is  really  based  on  the  funda- 
mental thought  that  it  is  right  that  a 
shareholder  should  have  a say  in  the 
conduct  of  the  company  in  which  he  has 
got  shares.  But  we  find  ourselves  I think 
in  a great  difficulty  over  this  because  our 
fundamental  function  is  to  provide  a 
market,  provided  that  the  shares  are  of  a 
company  which  is  a reputable  concern  and 
that  the  shareholders  know  what  they  are 
buying.  That  is  we  feel  the  most  impor- 
tant thing.  I think  quite  frankly,  the 
Stock  Exchange  Council  have  been  a little 
bit  divided  in  their  opinions  on  this  subject 
as  to  whether  non-voting  shares  should  be 
prohibited  by  law;  because  there  are 
people  who  prefer  perhaps  to  buy  a share 
a little  bit  cheaper,  and  say:  “ I am  not 
interested  in  the  vote  ”.  Just  one  further 
point:  I think  there  is  very  great  difficulty 
over  the  question  of  restricted  voting 
powers;  it  so  happens  that  I am  on  the 
board  of  a quite  large  public  company 
where  all  the  ordinary  shareholders  have 
a vote,  but  there  are  in  existence  100,000 
“A”  shares  which  have  a controlling  vote, 
so  that  all  the  ordinary  shareholders  who 
go  to  that  meeting  and  vote  can  be 
nullified  by  the  “A”  shareholders. 

5268.  You  produce  the  same  result  by 

a different  means  ? Y es. 

Mr.  Quirk : It  does  produce  the  same 
result,  if  I could  add  to  that,  although  it 
does  mean  that  all  shareholders  in  that 
sort  of  company  can  attend  the  meeting 
and  can  vote.  The  non-voting  share  of 
course  does  mean  that  the  shareholder 
has  no  right  to  attend  the  meeting. 

5269.  And  I suppose  if  some  keen 
shareholders  chose  somehow  to  convene 
a meeting  in  August,  when  all  the  share- 
holders carrying  the  heavy  voting  rights 
were  away,  then  it  might  give  them  their 

opportunity? Lord  Ritchie : I think  in 

this  case,  Sir,  it  would  only  require  one 
secretary  to  attend  and  cast  his  100,000 
votes.  But  in  fact  I think  in  any 
reputable  company  those  “A”  votes  would 
never  be  used  against  the  overwhelming 
majority  vote  of  the  ordinary  shareholders. 

5270.  So  your  position  really  is  this, 
that  these  non-voting  shares  ought  to  be 
clearly  identified  for  what  they  are? — — 
Yes,  that  is  all  we  feel. 
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5271.  And  one  might  suggest  that  a 
statement  that  they  do  not  carry  any 
votes  ought  to  be  endorsed  or  somehow 

attached  to  the  certificate? Mr. 

Morley:  Yes. 

Lord  Ritchiei  We  insist  on  it  in  the  case 
of  any  new  quotations. 

5272.  So  although  you  do  not  like  them 

you  see  really  insuperable  difficulties  in 
abolishing  them  by  statute? Yes. 

5273.  Professor  Gower:  Do  you?  I 
thought  you  said  in  your  original  memo- 
randum that  you  thought  the  matter 

should  be  dealt  with  by  statute? Mr. 

Hunter:  I do  not  think  we  see  any  difficulty 
in  dealing  with  it  by  statute.  I think  we 
see  difficulty  in  not  dealing  with  it  by 
statute. 

5274.  I do  not  quite  follow  that.  So 

far  as  preference  shares  are  concerned 
you  have  always  provided  that  a quotation 
will  not  be  granted  unless  there  are 
adequate  voting  rights? Yes,  Sir. 

5275.  If  it  works  with  preference  shares 
why  should  it  not  work  with  ordinary 
shares,  which  prima  facie  one  would  have 
thought  were  more  entitled  to  adequate 

voting  rights? Mr.  Quirk:  Voting 

rights  for  preference  shares  in  certain 
circumstances.  Sir.  Usually  only  when 
they  are  in  arrears  of  dividend. 

5276.  Yes,  but  you  can  and  have 
assessed  whether  you  think  the  voting 
rights  are  adequate  in  that  case,  and  you 
require  to  be  satisfied.  Is  there  insuper- 
able difficulty  in  assessing  whether  you 
think  the  voting  rights  of  ordinary  shares 

are  adequate? Mr.  Hunter:  No,  Sir, 

and  I think  we  would  not  mind  a bit 
seeing  the  complete  abolition  of  non- 
voting shares.  Many  of  us  feel  very 
strongly  that  the  shareholders  should  run 
the  company  and  should  have  a vote. 

5277.  But  why  do  you  want  it  done  by 
legislation  instead  of  by  alteration  of 
your  rules  ? In  New  Y ork,  it  is  dealt  with 
in  that  way,  yet  you  take  the  view  that 
you  cannot  deal  with  it,  it  has  got  to  be 

done  by  legislation. 1 think  the 

reason  is  that  this  country  has  got  a 
very  large  number  of  private  businesses 
which  have  been  family  businesses  for 
many  years.  It  has  been  the  practice  of 


those  family  businesses  over  the  last  20 
years,  in  an  increasing  number,  to  come 
to  the  Stock  Exchange  for  a quotation. 
They  come  for  a quotation,  and  those  that 
have  come  have  had  the  facility  of  a 
quotation  without  giving  up  control  of 
their  business,  because  they  have  been 
enabled  to  issue  non-voting  shares.  It  has 
become  built  into  our  business  life  that 
this  is  possible.  There  would  be  a funda- 
mental change,  if  the  Stock  Exchange  at 
this  point  stepped  in  and  said:  “ No 
longer  will  a family  business  be  able  to 
retain  its  control  and  at  the  same  time 
get  some  quoted  shares  ”.  We  should  be 
striking  very  much  at  the  root  of  a whole 
series  of  practices  which  have  been  built 
up,  and  we  think  this  is  something  about 
which  the  country  is  by  no  means  unani- 
mous, there  are  quite  a lot  of  people  who 
feel  that  it  is  essential  that  these  family 
businesses  do  retain  control,  and  I do  not 
think  we  feel  in  a case  like  that,  which  is 
quite  fundamental,  the  Stock  Exchange 
should  take  upon  itself  to  say  this  will  not 
be  done.  Because,  unlike  New  York, 
here  almost  everything  becomes  quoted, 
and  we  are  in  fact  shutting  off  completely 
something  which  has  been  accepted,  which 
is  part  of  our  life,  and  we  feel  that  a 
change  of  that  sort  should  be  changed  by 
Parliament  after  the  thought  of  everybody 
concerned.  We  are  against  voteless  shares, 
and  we  think  the  vote  of  the  shareholders 
is  one  of  the  props  on  which  the  whole 
thing  stands.  If  you  do  away  with  ultra 
vires , I think  it  is  important  that  share- 
holders have  a vote.  We  are  keen  that 
shareholders  shoulder  their  responsibility, 
but  we  do  not  think  it  is  our  job  to  change 
this  completely  fundamental  practice. 

Lord  Ritchie : Furthermore,  I think  we 
tried  to  indicate  it  in  our  memorandum, 
it  is  not  practicable  for  us  to  do  it  with 
the  existing  company  which  already  has 
non-voting  shares.  If  one  may  give  an 
example  of  Marks  & Spencer,  for  instance, 
who  have  very  large  issues  of  non-voting 
shares,  if  they  proposed  a further  issue  of 
one  million  shares  and  we  said  we  would 
not  quote  them,  it  would  be  perfectly  open 
to  the  board  to  issue  those  shares  without 
a quotation.  They  are  all  unnumbered, 
and  they  would  become  quite  unidenti- 
fiable, and  we  should  have  battered  our 
heads  against  a brick  wall  to  no  purpose. 
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5278.  Professor  Gower : Surely  no  res- 
ponsible board  of  directors  would  deliber- 
ately proceed  in  a way  which  would 
deprive  all  the  shareholders  of  a market, 
and  surely  what  would  happen  in  fact 
would  be  that  Marks  & Spencer  would 
either  not  issue  the  shares  or  enfranchise 
the  existing  shares,  which  I understand  is 
what  you  would  like  them  to  have  to  do  ? 
We  should. 

5279.  Is  it  fair  to  suggest  in  these 
circumstances  that  a reputable  public 
company  would  deliberately  proceed  to 
finance  itself  in  a way  which  would  cause 

all  their  shares  to  become  unquoted? 

I think  that  is  probably  perfectly  true  of 
a reputable  public  company. 

5280.  Mr.  Lawson : Do  you  think  if  the 
law  were  altered  in  this  respect  it  would 
have  the  effect  of  greatly  reducing  the 
number  of  family  businesses  which  expand 

by  coming  to  the  Stock  Exchange? 

Mr.  Hunter : I think  some  of  them  would 
think  twice  before  they  came,  but  the 
pressure  of  death  duties  and  other  things 
would  probably  bring  them  in  the  end. 
I think  it  would  stop  some  which  might 
expand. 

5281.  From  that  point  of  view  it  might 
stop  the  expansion  of  some  businesses 
which  really  should  expand  in  the  national 

interest? 1 think  that  is  one  of  the 

reasons  that  we  have  not  banned  voteless 
shares.  That  is  the  sort  of  argument 
which  is  brought  forward,  and  there  are  a 
lot  of  people  who  feel  that.  It  is  a very 
broad  subject,  there  is  no  black  and  white 
solution,  I think,  and  unless  it  is  completely 
black  or  completely  white  we  do  not 
think  we  should  take  this  very  big  step 
on  our  own. 

Mr.  Quirk : I think  another  point  in  this 
question  which  makes  it  difficult  is  that 
we  do  insist  now  in  any  quotation  for  a 
non-voting  share  that  it  is  quite  clearly 
labelled  a non-voting  share.  If  those  were 
not  allowed,  but  you  could  have  “A” 
shares  with  one  vote  and  “ B ” shares 
with  20  votes,  then  none  of  those  shares 
could  be  labelled  as  non-voting,  although 
in  fact  one  man  owning  a handful  of  “ B ” 
shares  might  easily  still  have  complete  con- 
trol of  the  company.  There  is  some  diffi- 
culty I can  see  in  removing  the  non-voting 


share  which  is  clearly  marked  as  non- 
voting, and  then  getting  the  differential 
voting  between  “ A ” and  “ B ” shares 
which  are  so  popular  nowadays.  I do  not 
know  whether  you  see  my  point,  whether 
I have  made  it  very  clear? 

Chairman:  Yes. 

5282.  Mr.  Lawson:  Do  you  think  the 
accounts  should  disclose  the  voting  rights 

of  particular  classes  of  shares? Mr. 

Hunter:  We  had  not  thought  of  that,  Sir 
— but  there  is  no  harm  in  doing  it.  I 
think  it  would  be  a good  idea. 

5283.  Sir  George  Erskine:  Is  one  of  your 
difficulties  the  question  of  compensation? 

No,  Sir.  I have  heard  it  said  that 

compensation  is  illegal,  that  one  part  of 
the  equity  cannot  compensate  itself  at  the 
expense  of  another  part  of  the  equity,  but 
it  is  quite  commonly  practised. 

5284.  Mr.  Mackinnon:  When  you  say 

you  would  like  to  see  something  done  by 
legislation  to  introduce  voting  power,  do 
you  envisage  the  legislature  introducing 
this  rule,  but  allowing  multiple  votes,  still 
preserving  the  idea  of  an  “A”  share  which 
has  20  votes  and  a “ B ” share  which 
has  one,  or  do  you  contemplate  absolute 
parity,  one  vote  for  every  £1  of  nominal 
capital  held? We  feel  that  responsi- 

bility goes  with  the  share  of  the  equity 
which  you  put  up  in  cash,  and  that  only. 

5285.  Mr.  Brown:  If  there  were  legis- 

lation like  this,  one  of  the  points  put  up 
is  the  difficulty  of  finding  appropriate 
votes  for  different  types  of  share.  Would 
it  not  be  fair  to  assume  that  if  the  legis- 
lature laid  down  this  as  a principle  the 
Stock  Exchange  would  have  no  difficulty 
in  dealing  with  the  freak  share  which  was 
devised  to  get  round  it? If  the  legis- 

lature approved  the  general  principle  I 
think  we  could  cope  with  the  details. 

5286.  Mr.  Bingen:  I gather  the  Stock 
Exchange  are  against  non-voting  shares 
in  principle,  for  the  reasons  which  you 
have  expressed.  You  said  the  Stock 
Exchange  themselves  could  not  deal  with 
this  matter,  but  you  would  not  object  to 
legislation.  What  I would  like  to  know  is 
whether  the  Stock  Exchange  have  experi- 
ence of  abuse  of  non-voting  shares,  or 
whether  this  is  only  one  of  these  matters 
where  there  is  a sort  of  feeling  against 
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them.  Have  you  found  any  real  mischief 
to  non-voting  shareholders  arising  from 
the  fact  that  in  reputable  companies  there 

are  non-voting  and  voting  shares? 

Lord  Ritchie : I am  not  aware  of  any. 

Mr.  Wareham:  I do  not  think  we  could 
really  say  we  have  any  experience  of  that 
kind. 

Mr.  Hunter:  I think  one  could  think  of 
companies  which  people  feel  perhaps  are 
not  as  well  run  as  they  ought  to  be. 

5287.  The  only  case  which  has  been 
mentioned  at  previous  meetings  is 
Carreras,  but  I have  heard  no  other  case 
quoted  where  there  has  been  any  problem. 

1 think  it  is  indefinable.  I think  there 

are  companies  controlled  by  families 
which  people  on  the  Stock  Exchange 
would  say  were  sleeping.  Nothing  can  be 
done  about  it.  One  wonders  whether  if 
in  fact  they  were  not  controlled  by  families 
they  would  be  quite  so  sleepy.  It  is  a 
matter  of  opinion. 

Lord  Ritchie : Perhaps  I should  add  that 
we  do  not  consider  Marks  & Spencer 
sleepy. 

Mr.  Hunter : Then  there  is  the  case  of 
control  of  a company  by  its  own  pension 
fund.  In  those  circumstances  there  are  no 
death  duties  and  no  sales,  so  that  if  a 
company  is  controlled  by  its  own  pension 
fund  and  the  directors  are  the  trustees  of 
the  fund,  they  elect  the  trustees  and  the 
trustees  elect  the  directors,  and  so  it  goes 
round  and  round. 

5288.  Chairman:  With  reference  to  the 

question  of  the  public  knowing  that  they 
are  buying  voteless  shares,  on  any  pros- 
pectus special  voting  rights  would  have 
to  be  disclosed,  would  they  not,  so  the 
difficulty  of  telling  the  public  what  they 
are  getting  arises  with  shares  bought  in 
the  market? Lord  Ritchie:  Yes. 

5289 . Supposing  I was  attracted  by  * ‘A’  ’ 
shares  in  the  X Company  Ltd.,  and  I 
knew  nothing  about  their  voting  rights; 
I rang  up  my  broker  and  asked  him  what 
he  thought  and  whether  he  could  get  me 
some  of  these  shares;  would  it  be  reason- 
able for  me  to  expect  that  he  would  tell 
me  that  these  shares  were  subject  to 
special  voting  restrictions,  or  do  you  think 
he  would  have  no  duty  in  that  matter  at 


all? 1 think  he  would  certainly  have 

a duty  in  it,  Mr.  Chairman.  In  fact  we 
once  had  a case  rather  on  those  lines.  We 
feel  however  that  it  should  be  something 
rather  more  than  that,  that  the  shares 
should  be  described — I am  speaking  off 
the  cuff  here — on  the  share  certificate, 
should  be  quoted  in  our  own  official  list 
and  elsewhere  as  “A”  non-voting  shares, 
not  just  as  “A”  shares. 

5290.  I appreciate  that,  but  I was 
carrying  it  there  rather  further  into  the 

case  of  differential  voting. That  is 

much  more  difficult,  of  course. 

5291.  Which  you  could  not  possibly 
explain  in  some  cases,  it  is  far  too 
elaborate  to  explain  on  a share  certificate? 
That  is  quite  true. 

Mr.  Quirk:  I think  if  instead  of  ringing 
up  your  broker  you  were  to  write  him  a 
letter  saying  “ Please  buy  500  of  these  for 
me  ”,  I imagine  the  broker  would  have  to 
deal  immediately  on  receipt  of  your  letter. 

5292.  Mr.  Watson:  Mr.  Chairman,  I 
have  been  listening  to  these  answers,  and 
it  seems  that  the  Stock  Exchange  view  is 
that  they  are  against  non-voting  shares  in 
principle  but  they  recognise  that  they  have 

some  use  in  practice? Lord  Ritchie: 

Yes. 

5293.  One  wonders,  Lord  Ritchie,  if 
that  is  your  view,  are  they  a type  of 
security  that  the  community  should  live 
with,  and  if  so  should  they  be  controlled 
by  proportion  in  relation  to  the  total 
issued  capital,  as  a means  of  preventing 
control  falling  into  the  hands  of  a very 
small  minority  of  voting  shareholders? 

Have  you  considered  that  possibility? 

I do  not  know  that  we  have. 

Mr.  Hunter:  I think  our  real  problem 
is  that  the  whole  business  community 
depends  on  the  directors  running  the 
business,  and  that  they  are  capable  of 
being  chucked  out  if  they  do  not  run  it 
well.  The  directors  are  responsible  for 
looking  after  the  workpeople,  for  pro- 
viding the  jobs,  for  seeing  that  the  business 
is  profitable  and  run  well,  and  they  are 
responsible  to  the  shareholders.  If  in  fact 
you  remove  the  responsibility  from  the 
shareholders  you  are  striking  completely 
at  the  roots  of  the  whole  thing.  Then  I 
think  if  one  really  saw  a multiplicity  of 
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non-voting  shares,  then  one  should  have 
very  much  stricter  memoranda;  and  if 
there  were  going  to  be  an  increase  in  non- 
voting shares,  if  in  fact  you  had  directors 
responsible  to  nobody  except  themselves, 
then  you  would  have  a very  difficult 
situation  and  I think  in  due  course  it 
would  be  very  bad  for  the  country  and 
for  industry  as  a whole.  It  is  terribly 
important  that  the  shareholders  should 
have  that  responsibility,  and  that  the 
directors  should  be  capable  of  removal 
for  inefficiency  as  well  as  for  malfeasance. 

5294.  What  I had  in  mind  was  laying 
it  down  by  statute  that  the  non-voting 
shares  in  a company  initially  should  never 
exceed  a certain  proportion,  be  it  30  or 
40  per  cent,  of  the  total  shares  of  that 

class  in  issue. 1 think  that  would  be 

better  than  having  no  limitation.  I think 
we  are  against  non-voting  shares  and  in 
due  course  would  like  to  see  them  done 
away  with. 

5295.  But  I gather  you  recognise  that 

they  have  a purpose? They  have  a 

purpose. 

5296.  Professor  Gower:  But  their  pur- 
pose surely  is  to  enable  people  to  maintain 
control?  They  will  not  have  a purpose 

if  they  do  not  maintain  control. It  is  a 

purpose  we  recognise  but  do  not  really 
approve  of. 

5297.  Chairman : If  we  could  pass  now 
to  another  topic,  there  is  one  item  under 
protection  of  special  classes  of  shares,  and 
that  concerns  the  position  of  preference 
shares  in  a winding  up  or  a reduction  of 
capital  by  returning  it  to  the  members. 
Your  suggestion  there  as  I understand  it 
is  that  any  resolution  for  winding  up  or 
for  reduction  of  capital  in  that  way  should 
be  subject  to  separate  consent  by  the 

preference  shareholders  ? 1 think  from 

a practical  stockbroking  point  of  view  the 
decisions  by  the  House  of  Lords  to  which 
we  have  referred  in  our  memorandum 
struck  at  the  roots  of  preference  shares; 
preference  shares  which  were  not  speci- 
fically redeemable  had  been  regarded  by 
investors  as  in  fact  irredeemable  shares, 
and  they  thought  they  would  only  be  paid 
off  if  the  company  went  into  liquidation. 
The  result  was  that  people  were  prepared 
to  purchase  7 per  cent,  preference  shares 
for,  say,  34^.  6d.  in  1947.  There  were  very 


big  premiums.  Since  those  decisions  by  the 
House  of  Lords  there  are  many  investors 
who  will  not  buy  preference  shares  at  a 
premium  in  excess  of  10  per  cent,  or  some 
very  small  amount.  It  has  in  fact  deprived 
the  preference  shares  of  a great  deal  of 
their  value.  It  has  taken  away  many  of 
the  buyers  who  otherwise  would  be  pre- 
pared to  buy  them.  I think  what  we  feel 
is  that  it  should  be  made  abundantly  clear 
that  a company  cannot,  if  it  comes  into 
good  times  and  has  a bit  of  surplus  cash, 
go  to  Court  and  pay  off  its  preference 
shareholders  who  have  lent  money  at 
6 per  cent,  or  7 per  cent,  when  times  were 
not  so  good,  although  there  is  nothing  in 
the  articles  which  says  they  can  do  it. 
Unless  a company  specifically  keeps  to 
itself  the  power  of  redeeming  preference 
shares,  we  believe  they  should  not  be 
redeemable. 

5298.  So  far  as  winding  up  is  con- 

cerned, the  articles  usually  contain  a 
provision  saying  that  in  winding  up, 
preference  shareholders  shall  be  entitled 
to  the  payment  of  all  arrears  and  accruals 
of  dividend  and  furthermore  the  return 
of  their  capital,  but  to  no  other  participa- 
tion in  profits  or  assets.  That  is  the 
ordinary  preference  shareholder’s  bargain, 
and  insofar  as  the  winding  up  is  con- 
cerned it  is  clear  enough,  is  it  not? 

Yes. 

5299.  But  difficulty  has  arisen  because 
the  Court  has  regarded  a reduction  of 
capital  involving  the  return  of  capital  in 
excess  to  the  members  as  an  operation  to 
be  conducted  in  accordance  with  the 
rights  in  a winding  up,  and  on  that  footing 
of  course  the  preference  shareholders,  as 
in  a winding  up,  are  only  entitled  to  their 
capital  and  arrears  and  accruals  of  divi- 
dend. It  is  the  latter  part  of  the  bargain 

that  you  consider  wrong? From  a 

practical  point  of  view,  preference  shares 
which  have  a high  coupon  might  go  to  a 
considerable  premium  at  times  of  low 
interest  rates,  and  they  would  become 
attractive  to  institutional  buyers  if  they 
were  irredeemable. 

5300.  In  some  circumstances  it  might 

be  advantageous  to  the  preference  share- 
holders, might  it  not  ? 1 find  it  difficult 

to  think  of  an  occasion  when  it  might  be 
advantageous.  Sir. 
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5301.  Supposing  the  preference  shares 
had  a fixed  cumulative  preference  dividend 
of  7k  per  cent.,  a bargain  made  when  the 
value  of  money  was  very  different,  it 
would  be  in  their  interests  to  be  paid  off 
as  soon  as  possible  and  go  into  something 

better,  would  it  not? Yes,  Sir,  if  the 

company  wants  to  make  an  ex  gratia 
payment  to  pay  them  off. 

Mr.  Quirk'.  I think  we  can  go  a little 
beyond  that.  Thomeycrofts  announced 
the  other  day  that  they  had  received  some 
money  and  that  they  proposed  to  pay  off 
the  preference;  the  preference  was  standing 
at  about  13j.  and  they  are  offering  to  pay 
off  the  preference  at  par. 

Mr.  Hunter:  In  those  cases  the  prefer- 
ence shareholders  would  undoubtedly 
give  consent. 

5302.  Sir  George  Erskine : Is  it  not  going 
a little  far  to  provide  that  the  preference 
shareholders,  by  giving  them  a class 
meeting  in  a winding  up,  can  stop  a 
winding  up  if  it  is  in  the  interests  of  the 
ordinary  shareholders  and  the  ordinary 
shareholders  want  to  see  the  company 

wound  up  ? 1 think  it  may  be  going  too 

far,  Sir,  but  it  is  part  of  a bargain,  you  see. 
The  ordinary  shareholders  go  to  the 
preference  shareholders,  they  raise  capital 
from  the  preference  shareholders  at  a 
certain  rate,  and  I think  if  they  want  to 
terminate  that  bargain  it  is  up  to  them  to 
come  to  an  agreement  with  the  preference 
shareholders  that  the  bargain  should  be 
terminated. 

5303.  Mr.  Mackitmon : I am  not  quite 
clear  whether  you  want  to  make  this 
retrospective  to  preference  shares  now  in 
issue,  or  whether  you  are  contemplating 
that  it  should  only  apply  to  future 
preference  shares?  I ask  that  question 
for  this  reason,  that  so  far  as  past  prefer- 
ence shares  are  concerned  there  is  a 
bargain  which  has  been  made,  it  has  been 
statutorily  interpreted,  and  it  might  be 
said  that  the  legislature  should  not  inter- 
fere with  that  bargain.  So  far  as  future 
shares  are  concerned,  this  point  is  now, 
as  I venture  to  think,  well  understood  in 
the  market  and  well  dealt  with  with  the 
aid  of  the  Association  of  Investment 
Trusts  and  other  bodies  and  yourselves. 
For  that  reason  I am  suggesting  that  this, 
which  might  have  been  a good  point  some 
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years  ago,  has  no  practical  application 
today. It  only  has  a practical  applica- 

tion in  that  it  penalises  a very  large 
number  of  preference  shareholders  who 
have  bought  shares  prior  to  this  decision, 
very  often  at  a very  high  premium,  think- 
ing there  was  no  possibility  of  their  being 
paid  off  unless  the  company  went  out  of 
business,  and  who  now  find  themselves 
with  shares  unlikely  to  rise  to  those  same 
premiums  in  the  future  because  of  this 
decision. 

5304.  So  your  recommendation  is 
really  directed  to  retrospective  legislation  ? 
Yes. 

5305.  Sir  George  Erskine'.  If  I could 
come  back  to  my  question,  what  you  are 
really  saying  is  that  the  ordinary  share- 
holders made  a bargain  with  the  preference 
shareholders  that  they  would  never  wind 
up  the  company  unless  the  preference 
shareholders  agreed;  surely  it  is  very 
unusual  for  a bargain  of  that  kind  to  be 

made  ? 1 do  not  think  when  a company 

starts  they  are  thinking  about  winding  up. 
That  is  really  the  trouble  of  this  thing, 
that  nobody  really  thinks  of  it.  What  one 
would  want  to  prevent  is  ordinary  share- 
holders winding  up  a company  which  is  a 
perfectly  good  company,  which  is  quite 
capable  of  continuing,  just  to  obtain  some 
immediate  advantage  to  them  to  the 
disadvantage  of  the  preference  share- 
holders. I think  preference  shareholders 
should  have  some  say. 

5306.  Surely  if  the  ordinary  share- 

holders represented  the  majority  of  the 
interest  in  the  business  it  is  going  a long 
way  to  say  you  cannot  wind  up  a business 
unless  you  get  the  preference  share- 
holders to  agree? Yes,  I think  the 

point  is  a good  one,  Sir  George,  and  I 
think  from  a practical  point  of  view  it 
would  have  very  little  effect.  _ A complete 
winding  up  could  be  done  without  a vote 
of  the  preference  shareholders  because  I 
do  not  think  ordinary  day-to-day  business 
people  would  worry  about  that.  I think 
I would  suggest  that. 

Mr.  Quirk-.  I think  what  worries  me  is 
really  that  a preference  share  when  it  is 
issued,  unless  it  is  called  a redeemable 
preference  share  in  which  there  would 
possibly  be  dates  mentioned — years  in 
which  it  could  be  redeemed — is  assumed 
to  be  a perpetual  preference  share  until 
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the  company  is  liquidated.  A company 
which  pays  off  preference  shares  at  par 
normally  only  does  so  on  a “ Tails  you 
lose,  heads  I win  ” basis.  If  the  preference 
shares  were  above  par  it  might  pay  off; 
it  would  not  be  likely  to  do  so  the  other 
way.  Therefore  the  shareholder  will  be 
left  with  the  shares  as  long  as  it  suits  the 
company. 

5307.  Mr.  Scott:  Is  your  remedy  for 
that  state  of  affairs  that  the  preference 
shareholders  should  have  the  right  to  veto 

a winding  up  ? No,  it  has  never  been 

my  thought  at  all.  It  was  simply  that  we 
all  felt  that  the  decisions  were — I must 
not  say  they  were  wrong — but  we  were 
surprised  when  that  company  was  allowed 
to  pay  off  its  preference  shares  at  par  when 
they  had  stood  considerably  higher.  It 
was  never  thought  that  was  possible. 

5308.  Your  recommendation  is  that 

they  should  have  a right  of  veto? Mr. 

Hunter:  I think  so  in  a partial  winding  up, 
not  a complete  winding  up. 

5309.  Mr.  Watson : Are  you  concerned 

with  the  situation  where  a company  finds 
itself  with  a large  amount  of  cash  for 
which  it  has  no  use  and  it  wishes  for  a 
capital  reduction  to  divest  itself  of  this 
cash?  And  in  these  circumstances  the 
first  approach  is  to  the  preference  share- 
holders and  the  directors  say:  “ You  are 
going  to  be  paid  off  ” ? Yes. 

5310.  How  would  you  deal  with  this 
situation:  how  is  a company  to  divest 
itself  of  the  cash  otherwise?  Are  the 
preference  shareholders  to  be  approached 
and  told  you  may  be  paid  off  if  you  wish 
but  if  you  decline  to  be  paid  off  then  this 
cash  is  going  to  be  paid  to  the  equity 
holders?  Is  that  a situation  you  would 

view  with  equanimity? Mr.  Quirk: 

An  offer  has  often  been  made  to  preference 
shareholders  to  pay  them  something  to 
get  them  to  agree. 

Mr.  Brown : It  has  also  been  put  to  the 
preference  shareholders  that  they  should 
not  be  disturbed  and  that  the  money 
should  be  used  to  reduce  the  ordinary 
capital. 

5311.  Mr.  Watson:  Your  point  is 

preference  shareholders  should  have  the 
right  to  decline  repayment? Exactly. 


5312.  In  these  circumstances  they 

should  either  be  bargained  with  or  they 
should  be  prepared  to  see  the  cash  being 
paid  to  the  ordinary  shareholders,  is  that 
right? Yes. 

5313.  And  if  the  law  was  set  up  in  that 

way  you  would  be  satisfied? 1 would. 

Sir. 

5314.  Chairman:  Then  from  that  I 
should  like  to  pass  to  general  considera- 
tions about  the  protection  of  investors.  I 
do  not  know  if  you  agree  that  your 
essential  function  is  to  provide  an  organi- 
sation through  which  shares  can  be  freely 
marketed.  That  is  your  basic  function? 
Lord  Ritchie:  Yes. 

5315.  And  as  an  instance  of  that  and  if 

your  organisation  is  to  continue  in  exist- 
ence and  maintain  its  credit,  it  is  essential 
that  you  should  impose  some  regulations 
as  to  the  shares  and  securities  which  can 
be  dealt  in  on  that  exchange? Yes. 

5316.  And  that  involves  suitable  regu- 
lations designed  to  protect  primarily,  I 
take  it,  the  prospective  investors  so  as  to 
enable  them  to  form  a fair  assessment  of 
the  proposition  in  which  they  are  thinking 

of  investing  their  money? Yes,  Sir,  as 

regards  these  particular  regulations. 

5317.  And  you  have  indeed  set  up  an 
elaborate  code  of  rules  which  in  a number 
of  respects  goes  beyond  the  statutory 
protection  required  in  the  case  of  a 
prospectus,  offers  for  sale,  and  so  forth? 
Yes. 

5318.  These  are  your  domestic  rules? 
Yes. 

5319.  And  the  sanction,  the  mode  of 

securing  compliance,  apart  from  disci- 
plinary action  against  your  members, 
consists  of  the  withholding  or  cancellation 
of  the  official  quotation  attached  to  the 
shares  in  question? Yes. 

5320.  And  that  is  a severe  penalty 

because  it  means  that  the  shares  in 
question  cannot  be  dealt  with  on  your 
exchange  except  in  special  transactions 
requiring  special  sanction? Yes. 

5321.  That  is  the  basic  position.  Now, 

as  regards  the  protection  you  provide  it 
is  designed,  is  it  not,  primarily  for  intend- 
ing investors  and  not  for  existing  share- 
holders, would  that  be  right? Yes,  I 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


llth  February , 1961]  the  lord  ritchie,  mr.  J.  a.  hunter,  [ Continued 

MR.  R.  c.  QUIRK,  MR.  W.  D.  WALKER,  MR.  C.  D.  MORLEY  AND  MR.  W.  S.  WAREHAM 


think  so.  Sir.  I think  we  come  back  in  a 
way  to  something  which  you  were  asking 
about  earlier  and  that  is  the  question  of 
withdrawing  a quotation,  'Diat  is  a very 
powerful  weapon  which  is  in  our  hands 
and  we  sometimes  have  been  criticised  for 
not  using  it  more  often  but  the  reason 
why  we  only  exercise  that  power  with 
reluctance  is  because  of  the  damage  that 
we  are  doing  to  the  existing  shareholders 
by  withholding  the  power  to  deal  in  the 
shares. 

5322.  Yes.  I do  not  think  we  need  go 
in  detail  into  the  precautions  you  take  in 
your  rules  to  ensure  that  the  investor  gets 
a square  deal,  but  I would  like  to  ask  you 
this  general  question.  In  deciding  to 
grant  or  withhold  quotation  for  a new 
issue  how  far  do  you  investigate  the  under- 
lying facts?  For  example,  suppose  a 
company  is  formed  to  hold  and  turn  to 
account  some  specific  real  property  some- 
where in  the  country  and  that  is  described 
in  the  document  submitted  to  you  as  of 
a certain  character,  size,  condition  and  so 
forth.  What  steps  do  you  take  to  verify 

the  truth  of  such  statements? 1 think 

perhaps  I would  ask  Mr.  Wareham  to 
answer  that  question.  If  I might  just  say 
generally  we  have  been  taking  a number 
of  fresh  steps  along  those  very  lines  just 
lately  particularly  in  relation  to  property 
companies. 

Mr.  Wareham:  I think  I should  say  in 
the  first  instance  that  the  verification  of 
the  information  published  in  prospectuses 
has  by  the  general  practice  in  this  country 
been  left  largely  to  the  issuing  houses  and 
the  sponsoring  brokers,  the  reporting 
accountants,  the  solicitors  and  others  who 
are  engaged  in  the  processing  of  the  docu- 
ments. I think  the  practice  has  been 
founded  on  the  fact  that  there  is  a very 
high  standard  of  investigation  carried  out 
by  the  members  of  these  various  bodies 
in  this  country. 

Our  object  in  the  examination  of  the 
prospectus  is  to  ensure  that  all  the 
relevant  information  is  there  to  enable 
the  shareholder  or  potential  investor  to 
assess  the  facts.  We  do  not  necessarily 
go  behind  the  statements  of  the  issuing 
house  or  the  reporting  accountants  to 
verify  those  statements.  We  may  ask  for 
a great  deal  of  supporting  information  to 
justify  claims  that  are  made  and,  as  my 


Chairman  indicated,  in  the  case  of 
property  companies  we  were  very  exercised 
about  claims  and  statements  that  were 
being  made  and  we  did  take  expert  advice 
from  the  Royal  Institution  of  Chartered 
Surveyors  and  other  bodies  as  to  the  sort 
of  information  we  should  seek  in  regard 
to  properties.  We  have  in  addition  power 
to  call  for  a report  upon  the  investigations 
that  have  been  carried  out  by  the  sponsors 
where  we  think  such  report  is  necessary. 
If,  for  example,  we  have  a case  before  us 
where  as  a result  of  our  enquiries  we  feel 
that  the  sponsors  are  not  fully  informed 
of  the  proposition,  then  we  have  the  power 
to  ask  for  a full  report  on  the  nature  and 
extent  of  the  enquiries  by  the  sponsors, 
even  down  to  such  details  as  the  internal 
accounting  requirements  that  may  have 
been  carried  out  or  adopted  in  a particular 
business. 

5323.  Yes.  In  the  property  company 
case  I suppose  the  sponsors  would  pro- 
duce statements  by  surveyors,  valuers  and 
so  on  giving  all  the  relevant  particulars 
about  the  property  and  the  opinion  of  the 
experts  as  to  its  investment  value  and  so 

forth? Yes.  I think  perhaps  I should 

have  added  that  the  great  majority  of  the 
claims  in  the  prospectus  have  got  to  be 
supported  by  the  opinions  of  experts. 
The  profits  and  assets  are  supported  by 
the  reporting  accountants,  the  valuations 
and  details  of  properties  are  supported  by 
the  opinions  of  independent  valuers  and 
the  document  contains  their  report  and 
so  on. 

Lord  Ritchie:  We  do  pay  a retainer  to 
Messrs.  Debenham,  Tewson  & Chinnocks 
to  advise  us  on  these  matters  on  property 
valuation. 

5324.  They  are  retained  as  independent 
experts  ? Yes. 

Mr.  Hunter : We  have  three  independent 
experts  who  are  our  standing  experts.  We 
have  Peat,  Marwick,  Mitchell  & Co., 
accountants;  Debenham,  Tewson  & 
Chinnocks  on  property  and  we  have 
Linklater  & Paines  as  solicitors.  They  are 
the  three  standing  experts  we  have  to 
whom  the  share  and  loan  department  can 
refer  at  any  time  and  ask  anything.  The 
Royal  Institution  of  Chartered  Surveyors, 
in  fact,  drew  up  for  us  the  draft  question- 
naire on  which  the  department  asks  for 
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the  information  which  they  require  on 
property  issues.  We  spent  a lot  of  time 
last  year  on  property  because  we  were 
rather  worried  about  some  which  had  been 
admitted  previously,  and  within  the  last 
18  months  the  whole  procedure  of 
property  issues  has  been  very,  very  greatly 
tightened  up. 

5325.  Yes.  So  that  you  do  not  accept 
the  mere  statement  of  these  sponsors,  you 
require  supporting  evidence  from  experts 
and  you  have  three  independent  experts 
to  advise  you  on  the  different  departments 

of  the  proposition,  so  to  speak? Yes. 

I think  I may  put  it  this  way.  We  may  or 
may  not  require  supporting  evidence.  If 
we  have  any  reason  whatsoever  for 
suspicion  when  Mr.  Wareham  and  his 
men  see  the  brokers  who  come  round, 
then  they  ask  questions.  If  the  broker  is 
at  all  vague  and  does  not  appear  to  know 
the  answers  to  the  questions  pretty  well 
and  if  they  are  then  suspicious  that  per- 
haps this  issue  has  not  been  investigated 
in  the  way  in  which  it  ought  to  be,  we  will 
then  a$k  questions  which  we  would  not 
otherwise  do.  We  have  taken  the  right  to 
ask  very,  very  wide  questions  about 
internal  accounting  procedures,  about 
managerial  procedures  and  everything  else 
about  the  company. 

5326.  You  cannot  really  give  a figure 
but  how  many  of  the  prospectuses,  offers 
for  sale,  and  so  on  issued  during  recent 

years  have  come  home  to  roost? Very 

few.  Sir. 

5327.  So  far  as  you  know  have  there 

been  many  of  the  old  fashioned  actions 
on  the  prospectus  alleging  misrepresenta- 
tion and  that  kind  of  thing? 1 cannot 

think  of  any  action,  except  one  shortly 
after  the  war  about  Miles  Aircraft.  That 
went  to  the  Courts.  I can  think  of  a 
couple  of  companies  where  the  preference 
shares  defaulted  within  the  year.  One 
certainly  should  never  have  got  through 
and  I do  not  think  would  now.  But  there 
are  really  surprisingly  few  cases  of  this 
sort.  It  is  very  much  a matter  of  com- 
ment— and  the  Press  are  a great  help  in 
this  way — if  a prospectus  estimate  is  not 
lived  up  to. 

5328.  Professor  Gower : Have  you  car- 
ried out  investigations  to  see  how  often 
the  estimate  of  future  profits  and  dividends 


is  lived  up  to?  There  is  a great  contrast 
here.  American  practice  is  to  refuse  these 
estimates  to  be  made  on  the  ground  that 
investigation  shows  they  are  too  often 
unrelated  to  reality.  Here  some  value 
seems  to  be  attached  to  such  estimates. 

I wondered  if  you  had  checked  up? 

They  are  very  seldom  high.  I do  not 
think  we  have  ever  checked  up.  From 
experience  I would  say  they  quite  often 
err  on  the  low  side. 

Mr.  Wareham : I think  I would  add  we 
did  make  some  attempt  within  the  last 
18  months  to  ascertain  how  many  cases 
there  were  where  the  profits  were  con- 
siderably below  estimates  and  there  were 
only  one  or  two  cases. 

5329.  Mr.  Brown : Would  they  have 
been  explained  by  some  event  occurring 

afterwards  ? 1 think  in  both  cases  there 

were  economic  factors  which  had  arisen 
which  at  least  partially  explained  it. 

5330.  Chairman:  Then  my  next  ques- 
tion is  this:  when  you  have  taken  all  the 
precautions  you  have  described  to  ensure 
the  factual  accuracy  of  the  material  before 
you,  do  you  go  on  to  consider  the  merits 

of  the  proposition? No,  we  do  not 

consider  the  merits  of  the  proposition. 
We  feel  that  this  is  the  field  of  the  poten- 
tial investor;  that  our  task  is  simply  to 
ensure  that  he  is  in  a position  to  assess 
those  merits. 

5331.  There  is  a passage  in  your  memo- 
randum to  which  I would  like  to  refer  in 
connection  with  that.  It  is  paragraph  15, 
where  you  say: 

“ In  a small  number  of  cases  the 
examination  may  result  in  some  alteration 
in  the  proposed  organisation  or  even  the 
abandonment  of  the  proposition.  In 
certain  cases  the  proposition  may  be  con- 
sidered wholly  unsuitable  for  quotation 
or  not  sufficiently  developed  to  justify 
quotation;  in  these  cases  it  is  discussed 
with  the  panel  which  may  indicate  that  it 
would  not  be  prepared  to  grant  a quota- 
tion or  that  quotation  would  only  be  con- 
sidered after,  say,  the  publication  of  the 
first  accounts  to  show  a full  year’s  opera- 
tion of  the  proposition.”. 

That  suggested  to  my  mind  that  you  do 
go  into  the  merits  to  the  extent  of  seeing 
whether  the  proposition  is  what  one  might 
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call  in  a business  sense  viable. Mr. 

Hunter:  We  had  a case  of  a company 
which  came  for  quotation  where  the 
managing  director  was  twice  convicted  of 
fraud  and  bankruptcy,  in  one  case  a very 
long  time  ago.  He  was  obviously  the  chap 
who  was  the  guiding  spirit  of  the  company 
and  we  said  that  we  were  very  unhappy 
about  this  and  unless  he  was  either 
removed  or  the  board  was  very  much 
strengthened  to  our  satisfaction  we  did 
not  feel  we  could  give  a quotation.  That 
is  the  sort  of  case  which  happens,  or  it 
may  be  that  it  is  a new  company  which  is 
seeking  risk  capital.  We  cannot  say  that 
we  will  not  give  a quotation  unless  we 
have  five  or  ten  years’  figures,  as  the  case 
may  be,  otherwise  no  new  venture  would 
ever  see  the  light  of  day.  Therefore  there 
are  times  when  we  allow  quotations 
without  a record  which  the  companies  can 
put  in  front  of  the  public,  but  in  those 
cases  there  is  sufficient  backing  by  reput- 
able accountants  and  reputable  experts 
of  all  sorts  so  that  the  investor  knows 
enough  to  make  up  his  mind,  certainly 
the  sophisticated  investor.  But  if  a com- 
pany comes  which  is  starting  off  a new 
manufacturing  process  where  really  it  is 
impossible  to  say  whether  it  is  going  to 
be  profitable  or  not  then  we  do  not  feel 
that  it  is  the  sort  of  thing  which  should 
go  in  front  of  the  public  without  some  kind 
of  a record  to  back  up  what  the  prospectus 
states. 

5332.  It  would  be  possible  that  all  your 
regulations  could  have  been  complied  with 
to  the  letter,  the  fullest  possible  informa- 
tion and  perfectly  true  information  given 
but  the  conclusion  might  emerge,  for 
instance,  that  the  concern  would  be 
greatly  over-capitalised;  you  would  not 

concern  yourself  with  that? If  we  once 

do  that  we  are  lost.  I think  the  Americans 
tried  it.  I think  I am  right  in  saying  they 
had  a red  stamp  across  their  prospectus — - 
“This  security  is  speculative”.  The 
corollary  being  that  if  it  was  not  there  it 
was  not  speculative.  If  we  once  say  this 
is  a good  investment  or  a properly 
capitalised  investment,  if  we  once  say  this 
is  not  a good  investment,  in  due  course 
the  public  will  expect  the  Stock  Exchange 
to  make  judgments  which  properly 
should  be  made  by  the  investor.  We  must 
not  ever  be  in  a position  of  judging  the 
value  of  investment. 


5333.  What  do  you  mean  by  “ wholly 

unsuitable  for  quotation”? Usually 

I think  it  is  a case  of  not  having  a long 
enough  record  in  order  for  anybody  to 
judge. 

Mr.  Wareham:  I think  we  have  had  one 
or  two  cases  in  the  past  where  the  com- 
pany was  extremely  small  or  the  purpose 
of  the  company  was  something  about 
which  we  were  not  happy.  If,  for  example, 
a football  pools  promoter  came  there 
might  be  some  reluctance  to  accept  that 
type  of  business  as  suitable  for  quotation. 

5334.  How  about  a Spanish  galleon 
sunk  somewhere  in  the  West  Indies 
crammed  full  with  bullion,  what  would 

you  do  about  that? This  is  simply  a 

question  of  degree  and  we  are  in  the 
fortunate  position  of  being  able  to  be  very 
flexible  in  the  application  of  our  rules, 
and  if  the  committee  were  not  happy  that 
that  was  a suitable  proposition  we  should 
then  not  consider  it. 

Mr.  Hunter:  I think  if  there  was  any 
case  where  there  were  really  no  facts  on 
which  somebody  could  make  up  their  mind 
but  plenty  of  fancy,  therefore  the  thing 
was  open  to  fairly  wide  speculative  move- 
ment, in  those  circumstances  we  certainly 
would  not  grant  a quotation. 

5335.  It  must  be  a question  of  degree? 
Yes. 

5336.  Obviously  you  could  not  substi- 
tute your  own  judgment  for  that  of  the 
sponsors  on  the  question  whether  a busi- 
ness was  likely  to  prosper  or  to  what 
extent.  I quite  appreciate  that  would  be 
impossible,  but  you  must,  I take  it,  draw 

the  line  somewhere  ? We  must,  I think, 

exercise  our  judgment  to  make  quite  sure 
that  the  public  have  sufficient  information 
on  which  they  can  make  up  a reasonable 
investment  judgment. 

5337.  Yes.  To  sum  up  the  position, 
generally  speaking  you  regard  your  func- 
tion as  being  to  ensure  that  the  prospective 
investor  is  fully  informed  on  all  matters 
necessary  to  enable  him,  with  the  help  of 
any  advisory  system  employed,  to  assess 
for  himself  the  merits  of  the  proposition 

on  which  he  is  invited  to  subscribe? 

Yes. 

5338.  That  broadly  is  your  function. 
Now,  so  far  as  issues  for  which  a quotation 
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is  sought  are  concerned  the  combination 
of  statutory  and  Stock  Exchange  require- 
ments seems  to  have  worked  very  well  in 
practice,  if  I may  say  so  with  respect. 
Would  you  claim  that  at  all  events  in  the 
conditions  existing  in  this  country  it  is 
preferable  to  the  system  in  force  in  the 
United  States  of  America  where  the  issue 
of  all  listed  stocks  is  subject  to  control  by 
statutory  body  in  the  shape  of  the  Securi- 
ties & Exchange  Commission  ? Could  you 

give  us  your  views  about  that? Lord 

Ritchie : The  advantages  and  disadvantages 
of  establishing  the  equivalent  of  a Securi- 
ties and  Exchange  Commission  in  this 
country  have  been,  as  we  all  know,  the 
subject  of  a great  deal  of  debate  recently. 
We  think  it  proper  that  attention  should 
be  drawn  to  the  circumstances  in  which 
the  S.E.C.  came  into  being  in  America. 
The  Government  of  the  United  States 
was  in  the  hands  of  a recently  formed 
administration  which  was  charged  with  a 
policy  of  national  recovery  for  a country 
which  had  just  experienced  the  most 
serious  financial  crisis  in  its  history. 

The  administration  of  the  London 
Stock  Market  is  in  the  hands  of  a Council 
of  men  who  are  experienced  in  their 
business  as  compared  with  officials  who, 
no  matter  how  well  trained,  do  not  have 
an  understanding  or  the  experience  of  the 
daily  impact  of  carrying  on  business.  If 
the  Council  fails  to  perform  its  functions 
satisfactorily,  London  will  lose  its  busi- 
ness. A similar  result  would  occur  if  it 
were  regulated  with  an  inflexible  or 
ponderous  hand. 

In  considering  all  the  relevant  factors 
we  believe  that  it  is  necessary  to  remember 
that  London  is  and  must  surely  aim  to 
remain  an  international  market.  Our 
policy  is  directed  to  the  attainment  of 
these  objects  and  our  rules  contain  much 
which  is  in  advance  of  the  requirements 
of  the  law  at  present.  Our  requirements 
are  based  on  experience  after  trial  and 
error  and  we  are  continually  seeking  ways 
in  which  we  can  further  progress. 

We  believe  that  the  flexibility  with 
which  we  can  administer  our  regulations 
is  invaluable  when  compared  with  the 
necessarily  rigid  application  of  rules  by  a 
Government  department.  In  this  connec- 
tion it  has  already  transpired  in  some  of 
what  has  been  said  today  that  from  time 
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to  time  applications  come  forward  for 
quotation  which  conform  in  every  respect 
with  the  regulations  but  about  which 
information  is  available  which  makes  the 
appropriate  committee  decide  that  the 
application  is  an  undesirable  one.  There 
are  also  applications  on  the  other  side  of 
the  picture  received  from  time  to  time 
which  for  technical  reasons  cannot  strictly 
conform  to  all  the  regulations  but  which 
are  clearly  of  a class  as  to  make  the 
waiving  of  certain  of  these  regulations 
proper  and  desirable.  The  value  of  this 
flexibility  has  been  recognised  both  fre- 
quently and  in  the  highest  quarters. 

We  also  consider  that  the  speed  with 
which  decisions  on  matters  of  principle  or 
detail  are  obtained  is  of  the  greatest  value 
to  the  business  community.  In  recent 
years  there  has  grown  up  an  increasing 
practice  for  the  City  Institutions  to 
collaborate.  A recent  example  is  the 
proposals  for  the  new  method  of  transfer 
procedure.  This  machinery  exists  for 
bringing  this  collaboration  into  operation 
at  the  shortest  notice.  We  believe  that 
the  principle  is  an  admirable  one  and  one 
where  all  parties  are  ready  and  willing  to 
co-operate.  We  know  that  much  remains 
and  will  always  remain  to  be  done  in 
order  to  keep  pace  with  changing  con- 
ditions but  we  think  that  this  is  the  type  of 
system  not  only  best  suited  to  this  country 
but  fundamentally  better  than  the  rigidity 
and  formality  which  exists  elsewhere. 

It  may  be  added,  of  course,  that  no 
system  has  yet  been  devised  which  can 
guard  against  deliberate  fraud.  We 
naturally  receive  criticism  from  time  to 
time  much  of  which  is  informed  and 
helpful  and  from  which  we  obtain  con- 
siderable benefit.  But  looking  back  over 
the  past  30  years  we  think  it  can  be  said 
that  the  confidence  which  has  been  put  in 
us  has  not  been  misplaced. 

These  comments,  Mr.  Chairman,  have 
been  made  with  reference  to  dealing  in 
securities  and  to  the  policing  of  the 
security  markets  so  far  as  concerns  the 
Stock  Exchange.  As  regards  the  raising 
of  capital  where  no  application  for  quota- 
tion on  the  Stock  Exchange  is  to  be 
sought,  the  Stock  Exchange,  of  course, 
has  no  jurisdiction. 

Chairman'.  Would  anyone  like  to  sup- 
plement that? 
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5339.  Mr.  Scott : You  did  not  comment 
on  one  quite  important  difference  I 
imagine  that  applies  in  the  United  States 
as  compared  with  this  country.  You 
really  as  the  London  Stock  Exchange 
represent  by  far  the  greatest  number  of 
quoted  securities.  The  situation  in  the 
United  States  is  very  different  where,  as 
we  were  told  last  week,  they  have  51 
different  jurisdictions,  50  States  and  the 
District  of  Columbia,  and  differing  laws 
in  the  various  States.  A nation-wide 
offering  here  of  a security  in  a newspaper 
is  practicable  and  frequently  done,  where- 
as in  the  United  States,  of  course,  that  is 

not  so. Yes,  and  I think  in  addition  it 

should  not  be  forgotten  that  the  whole  way 
of  life  financially  as  regards  investments  is 
utterly  different  in  the  United  States.  For 
one  example,  the  definition  of  the  word 
“ underwriting  ” is  an  entirely  different 
thing  in  this  country  from  what  it  is  out 
there.  I believe  that  there  are  in  existence 
a number  of  stock  salesmen  or  whatever 
they  are  called,  running  into  something 
over  six  figures,  going  round  the  country 
and  their  job  is  to  try  to  sell  stock  to  the 
public,  literally  hawking  it  at  the  door. 
If  the  Committee  wanted  to  have  details 
my  colleague,  Mr.  Hunter,  actually  acted 
as  one  of  these  salesmen  for  a period  in 
the  United  States.  But  I think  possibly 
the  attitude  of  the  public  relations  of  the 
two  countries,  the  two  Stock  Exchanges, 
is  relevant  in  this  context.  As  the  Com- 
mittee will  know  for  the  past  ten  years 
or  so  we  have  come  into  the  public  rela- 
tions field  a certain  amount.  In  the 
United  States  the  whole  atmosphere  of 
their  public  relations  is  selling  stock  to  the 
public.  That  is  what  the  Stock  Exchange 
aims  to  do.  They  have  “ Own  your  share 
of  American  business”  printed  on  their 
official  letters.  In  a much  smaller  way 
the  Stock  Exchange  public  relations  atti- 
tude in  this  country  has  been  merely  to  try 
to  explain  to  the  public  that  we  believe  the 
Stock  Exchange  is  a good  thing  and  not 
a bad  thing,  and  that  a Stock  Exchange  is 
necessary.  But  never  to  sell  stock  to  the 
public.  I think  that  reflects  the  difference 
in  the  needs  of  the  two  countries. 

5340.  Mrs.  Naylor : Do  you  think  that 
the  existence  of  the  S.E.C.  prevents  Wall 
Street  from  being  an  international  stock 

market? 1 would  say  it  does  have  a 

considerable  brake  on  it  because  we  have 


experienced  that  when  there  are  new  issues 
by  companies  like  Shell  and  so  forth  there 
is  the  most  awful  rigmarole  before  they 
can  get  a quotation  there  and  we  have 
mutual  trouble  with  them  over  it. 

5341.  Is  it  the  S.E.C.  rules  or  the  New 

York  Stock  Exchange? S.E.C.  almost 

entirely. 

Mr.  Wareham:  It  is  the  rules  of  S.E.C. 
and  the  fact  that  they  are  inflexible.  We 
had  considerable  discussions  over  the 
Shell  issue  some  three  or  four  years  ago. 
The  basic  trouble  was  that  the  S.E.C. 
could  not  go  to  Congress  and  ask  for 
amendment  of  the  legislation  because 
Congress  would  never  be  prepared  to 
amend  legislation  which  might  give  some 
advantage  to  a shareholder  who  was 
resident  outside  the  United  States. 

5342.  Chairman : Perhaps  one  could 
pass  on  to  the  question  of  unquoted 
securities,  that  is  to  say  securities  for  which 
no  official  quotation  on  the  Stock  Ex- 
change is  sought  and  as  you,  I think,  Lord 
Ritchie,  said  just  now,  the  Stock  Exchange 

has  no  jurisdiction  in  those  cases? 

Lord  Ritchie:  No  jurisdiction. 

5343.  As  I have  no  doubt  you  are  well 
aware  prospectuses  do  come  out  from 
time  to  time  which  do  not  seek  an  official 
quotation  and  which,  therefore,  do  not 
get  the  advantage  of  the  Stock  Exchange 
scrutiny  which  is  such  a vital  factor  in  the 
case  of  quoted  securities.  You  make 
certain  proposals  under  heading  17. 
Perhaps  we  might  look  at  them.  Para- 
graph 4 says: 

“ It  is  the  practice  of  the  Stock  Ex- 
change to  require  companies  to  furnish  a 
statement  as  to  the  financial  and  trading 
prospects  of  the  company  together  with 
material  information  which  may  be  rele- 
vant thereto  and  in  certain  circumstances 
to  ask  for  the  profits’  estimates  to  be 
accompanied  by  evidence  supporting  the 
basis  on  which  they  have  been  determined. 
The  Council  would  welcome  legislation 
which  included  such  information  in  the 
prospectus  requirements  of  the  Com- 
panies Act.”. 

That,  of  course,  if  your  recommendation 
was  adopted  would  go  into  the  Act  and 
would  apply  as  part  of  the  prospectus 
law? Yes. 
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5344.  Then  paragraph  6: 

“ Having  regard  to  the  necessity  to  pro- 
vide adequate  safeguards  in  cases  where 
no  application  is  being  made  to  a recog- 
nised Stock  Exchange,  the  Council  con- 
siders that  the  following  written  require- 
ments of  the  Stock  Exchange  should  be 
incorporated  in  the  requirements  of  a 
revised  Companies  Act.”. 

Then  various  information  is  listed.  That 
again  would  involve  a tightening  up  of  the 
prospectus  law  which  would  affect  cases 
where  no  official  quotation  was  sought. 
Then  there  is  paragraph  12  under  this 
heading,  which  sets  out  certain  Stock 
Exchange  requirements  and  goes  on  at 
paragraph  13: 

“ The  Council’s  experience  in  regard  to 
quoted  companies  leads  it  to  suggest  that 
some  similar  extensions  to  the  provisions 
of  the  Companies  Act  would  be  advanta- 
geous in  regard  to  such  issues  generally.”. 
So  in  those  respects  you  advocate  tighten- 
ing up  the  law  as  to  what  a prospectus 
offering  non-quoted  shares  is  to  contain. 
No  doubt  these  suggestions  so  far  as  they 
are  not  already  incorporated  in  any  of  the 
existing  prospectus  law  would  be  an 
improvement  but  what  troubles  me  is  that 
that  is  no  substitute  for  the  very  valuable 
and  close  scrutiny  which  the  documents 
offering  quoted  investments  receive.  Can 
you,  in  your  wisdom,  make  any  sugges- 
tions as  to  how  scrutiny  of  such  prospec- 
tuses could  be  provided? 1 think  our 

thought  really  on  that  is  that  it  would  have 
to  be  handled  by  some  department  of  the 
Board  of  Trade.  I think  it  would  be  a 
task  which  would  be  quite  beyond  us. 

5345.  Professor  Gower : You  do  it  for 
a quotation  on  a provincial  exchange  by 
informal  arrangements.  As  I understand 
it,  Mr.  Wareham  does  help  with  the 
scrutiny  in  those  cases.  There  must  be 
much  more  of  those  than  completely 

unquoted  flotations. Mr.  Wareham : 

I would  not  go  so  far  as  to  say  we  do  help 
with  scrutiny  in  such  cases.  We  do  get  a 
certain  number  of  enquiries  from  members 
of  the  associated  exchanges  when  they  are 
in  doubt  about  certain  points  and  in  one 
or  two  cases  where  they  have  great  difficul- 
ties they  have  submitted  to  us  the  docu- 
ments and  asked  for  further  views. 

5346.  They  told  us  when  they  were  here 
they  had  not  got  the  staff  to  carry  out  any 


real  screening  but  that  fortunately  an 
arrangement  had  been  made  with  you 
whereby  you  did  it  for  them,  that  is  what 

I understood? We  are.  always  very 

happy  and  we  have  indicated  to  them 
that  we  are  very  ready  and  willing  to  give 
them  any  help  and  advice  which  they  may 
seek  but  I do  not  think  I would  like  to 
subscribe  to  the  fact  that  in  all  issues  with 
which  they  are  engaged  they  submit  the 
documents  to  us  or  even  ask  questions  on 
all  of  them. 

5347.  Chairman:  Might  I refer  to  the 
material  question  in  the  8th  day  of  our 
evidence,  question  no.  2524  to  the 
representatives  of  the  Council  of  Asso- 
ciated Stock  Exchanges:  “ It  is  not  just  a 
question  of  having  regulations  but  of 
scrutinising  statements  to  make  sure  they 
comply  with  the  regulations  not  only  to 
the  letter  but  in  the  spirit.  Have  your 
smaller  provincial  exchanges  really  got  the 
staff  to  do  this  adequately?  Answer:  I 
do  not  think  they  have.  We  get  quite  a 
lot  of  encouragement  from  the  Share  and 
Loan  Department  in  London.  I cannot 
be  sure  of  this  but  I think  a number  of  the 
secretaries  do  communicate  with  London 
and  also  some  of  the  smaller  ones  get  in 
touch  with  the  secretaries  of  the  larger 

exchanges.”. Yes,  I notice  he  says  in 

his  answer  that  he  cannot  be  sure  of  the 
extent. 

5348.  Perhaps  I had  better  read  the 
next  question.  “ 2525.  I can  quite  see  if 
the  shares  were  also  going  to  be  quoted 
in  London  they  would  come  under  the 
umbrella  of  that  Stock  Exchange  but  is 
there  really  adequate  scrutiny  in  the  other 
cases  always?  Answer:  I should  have 
thought  so.  I do  not  think  they  have  very 
many  issues  on  these  smaller  exchanges. 
One  or  two  of  the  smaller  exchanges,  for 
example,  practically  always  come  to 
Liverpool.”.  Presumably  they  would  get 
advice  from  the  Stock  Exchange  there. 

1 think  that  is  very  likely  that  they 

may  go  to  one  of  their  member  exchanges; 
they  may  go  to  the  exchange  acting  for  the 
time  being  as  the  secretary  of  the  Council 
of  Associated  Stock  Exchanges. 

5349.  They  have  on  occasion  come  to 

you? They  have  oh  occasion  come  to 

us.  They  do  from  time  tp  time  ring  us  up 
on  particular  points  and  discuss  matters. 
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5350.  Various  suggestions  have  been 
made  to  fill  this  need  for  scrutiny  in  the 
cases  of  non-quoted  stocks.  The  first  is 
the  Board  of  Trade  might  be  required  to 
carry  out  a similar  scrutiny  of  unquoted 
prospectuses.  Given  manpower  and  so 
forth  do  you  think  that  might  be  a 

reasonable  solution? Lord  Ritchie'.  I 

think  so,  Sir.  I think  that  we  could  under- 
take the  task  if  we  were  given  the  funds 
to  do  it  and  we  could  get  the  manpower. 

5351.  You  might  be  able  to  undertake 
it  yourselves  if  the  cost  was  provided  for? 
Yes. 

Mr.  Wareham : I think  we  should  have 
to  envisage  the  possibility  that  if  we  were 
carrying  out  some  form  of  scrutiny  in 
respect  of  companies  which  were  not 
making  an  application  for  quotation  that 
we  would  need  some  protection  from  the 
possibility  of  having  to  be  answerable  to 
Parliament  for  our  actions.  If,  for  ex- 
ample, we  were  insisting  on  certain  infor- 
mation being  disclosed  before  the  issue 
saw  the  light  of  day  there  might  be  very 
considerable  objections,  so  considerable 
that  they  would  result  in  questions  being 
asked  in  Parliament  and  the  Stock  Ex- 
change might  find  itself  in  the  invidious 
position  of  having  to  answer  to  Parliament 
for  its  actions.  I think  it  would  be  very 
essential  to  have  some  protection  from 
such  a situation  if  any  such  provision  were 
made. 

5352.  Supposing  the  Board  of  Trade 

was  given  power  after  consultation  with 
the  Stock  Exchange? Yes. 

5353.  The  Stock  Exchange  might  be 
brought  in  in  some  way  like  that,  and 

that  might  get  over  that  difficulty? 

Yes.  We  should  be  very  happy  to 
exchange  views  and  assist  on  that  basis. 

5354.  It  would  be  going  too  far  to  say 

roundly  that  it  should  be  unlawful  to 
offer  to  the  public  any  stock  in  respect  of 
which  a quotation  was  not  going  to  be 
provided? Lord  Ritchie'.  Yes. 

5355.  That  would  be  too  much  of  a 

restriction,  would  you  agree? Yes. 

5356.  So  that  so  far  it  seems  to  be  the 

Board  of  Trade,  or  the  Board  of  Trade  in 
consultation  with  the  Stock  Exchange  as 
a possible  runner? -I  think  so,  yes. 


Mr.  Hunter:  I think  there  is  an  alterna- 
tive one — to  put  up  penalties.  I think  if 
the  penalties  for  omission  as  well  as  com- 
mission were  high  enough  it  would  make 
people  think  twice  before  they  put  up 
some  prospectuses  without  being  gone 
into. 

5357.  Yes.  Your  statement  of  profits 
might  require  the  sponsor  to  say  that  the 
facts  he  has  stated  are  true  and  there  are 
no  further  facts  which  if  disclosed  would 
make  the  facts  stated  misleading,  that  kind 

of  undertaking? Yes.  I think  if  the 

aggrieved  investor  could  sue  the  promoters 
for  double  the  amount  of  money  lost,  if 
he  could  prove  he  had  bought  shares  on  a 
false  statement  or  lack  of  statement  which 
might  be  known  to  the  promoters  at  the 
time  it  would  be  a very  great  sanction 
against  people  putting  up  prospectuses 
which  lacked  information. 

5358.  I would  not  much  like  allowing 
him  more  damages  than  he  had  suffered. 

This  is  only  in  respect  of  securities 

which  are  not  quoted.  I think  it  requires 
a strong  sanction  or  else  somebody  look- 
ing after  it. 

5359.  It  would  rather  stick  in  my 

throat  to  see  a man  who  had  lost  £5  being 
able  to  recover  £500. He  might  re- 

cover £10. 

5360.  Professor  Gower : In  an  answer 
you  gave  to  the  Chairman  you  said  it 
would  be  going  much  too  far  to  provide 
that  public  issues  should  not  be  made 
unless  the  shares  were  to  be  quoted  on  the 
Stock  Exchange.  Why  do  you  say  that? 
In  a country  where  there  is  no  over-the- 
counter  market— there  hardly  is  in  this 
country — is  it  unreasonable  for  legislation 
to  ban  public  issues  of  shares  which 

virtually  are  unsaleable? Lord  Ritchie: 

I think  it  is  rather  unreasonable  in  the  case 
of  a very  small  company  where  they  would 
not  come  for  or  want  a quotation. 

5361.  The  definition  of  “ public  ” is  a 
difficult  one  but  when,  as  happened  in  two 
recent  cases,  shares  are  kept  on  tap  for  the 
public  generally  would  it  be  going  too  far 
to  ban  them  ? People  were  induced  to  buy 
shares  which  they  virtually  had  no  means 
of  selling  except  through  the  company? 

Mr.  Quirk:  I think,  Sir,  we  should 

dislike  it  very  much  because  it  would 


1122 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


YJth  February , 1961]  the  lord  rttchee,  mr.  j.  a.  hunter,  [ Continued 

MR.  R.  C.  QUIRK,  MR.  W.  D.  WALKER,  MR.  C.  D.  MORLEY  AND  MR.  W.  S.  WAREHAM 


completely  cut  across  our  freedom  and 
our  flexibility  on  whether  we  granted  a 
quotation  or  not. 

Professor  Gower:  I see  that. We  are 

rather  jealous  of  our  good  name  and  the 
class  of  stocks  we  try  to  quote  and  not 
quote  and  I think  we  would  be  forced  in 
a position  which  would  be  rather  un- 
comfortable. 

5362.  Under  section  51  of  the  Act  as 
it  is  worded  at  the  moment  if  the  prospec- 
tus announces  that  a quotation  is  to  be 
applied  for  and  then  the  Stock  Exchange 
instead  of  refusing  it  defers  consideration, 
the  unfortunate  subscribers  do  not  get 
their  money  back.  It  is  expressly  put  in 
this  way  as  a result  of  the  recommendation 
of  the  Cohen  Committee.  It  always 
seems  to  me  that  that  is  a bit  unhappy. 
Have  there  been  any  cases  where  you  have 

deferred? Mr.  Wareham : There  have 

been  one  or  two  cases  where  we  have 
deferred  consideration  of  the  application 
for  quotation  to  such  time  as  the  first 
accounts  showing  a full  year’s  operations 
had  been  published.  We  had  some  slight 
doubts  and  the  committee  were  in  favour 
of  deferring  consideration  until  they  had 
seen  accounts  showing  a full  year’s 
operations. 

5363.  Mr.  Scott : Did  the  issue  then  take 

place? Yes. 

5364.  Professor  Gower:  As  long  as  you 
refuse  all  is  well  because  the  subscriber 
gets  his  money  back.  It  is  the  case  where 
you  defer.  I can  see  you  might  well  say 
at  an  early  stage:  “ Look,  we  will  defer 
this  ”,  and  then  the  issue  would  not  be 
made.  But  section  51  envisages  cases 
where  the  issue  is  made,  the  prospectus 
announces  that  quotation  is  being  applied 
for  and  you  at  the  moment  have  power  to 
defer  consideration  of  this  and  the  un- 
fortunate subscribers  cannot  get  their 
money  back,  although  you  may  never 
grant  a quotation;  is  this  right  and  should 

it  be  allowed? I think  I should  correct 

my  statement.  I think  the  case  of 
deferment  after  the  lists  had  opened  which 
I was  thinking  of  was  probably  some  years 
ago;  not  since  the  1948  Act. 

5365.  Would  you  agree  that  section 

might  simply  read  that  if  a quotation  had 
not  been  granted  within  28  days  then  the 
investors  should  be  entitled  to  their  money 
back? Lord  Ritchie:  Yes. 


Mr.  Hunter:  I think  it  is  fair  to  say  from 
the  time  of  publication  of  the  prospectus 
it  is  very,  very  unlikely.  All  the  detail  is 
done,  a quotation  would  really  only  be 
deferred  for  a technical  reason. 

5366.  Chairman:  There  are  one  or  two 
other  points  on  this  aspect  of  the  matter 
and  the  first,  I think,  is  in  part  covered 
by  discussions  we  have  already  had.  That 
is  the  institution  as  a matter  of  practice 
of  regular  liaison  between  the  Board  of 
Trade  and  the  Stock  Exchange  covering 
the  whole  field  of  investor  protection. 
That  is  a suggestion  really  for  unofficial 
contact  and  consultation  so  it  falls  short 
of  the  earlier  suggestion  which  we  have 
discussed.  I take  it  there  would  be  no 
objection  to  that  from  your  point  of  view  ? 
Lord  Ritchie:  No. 

5367.  Then  the  second  point  reverts  to 

the  provincial  Stock  Exchanges  and  the 
question  is  whether  the  machinery  for 
examining  new  issues  by  provincial  Stock 
Exchanges,  or  some  of  them,  is  as  effective 
as  that  of  the  London  Stock  Exchange 
having  regard  to  their  small  size  and  more 
limited  resources. It  cannot  be. 

5368.  If  one  looks  through  the  list  of 

Stock  Exchanges  there  are  some  very 
small  ones. Yes. 

5369.  It  has  been  suggested,  I think, 
that  it  would  be  desirable  perhaps  if  they 
were  asked  about  the  possibility  of  com- 
bination and  reorganisation  so  as  to  have  a 
more  limited  number  of  Exchanges  which 
could  provide  the  services  necessary  to 

verify  these  prospectuses  and  so  forth. 

Mr.  Walker:  I think  that  is  beginning  to 
happen.  The  Newport  Exchange  recently 
amalgamated  by  joining  up  with  Cardiff 
and  I am  the  Chairman  of  the  Committee 
that  deals  with  country  affairs  and  I think 
the  Council  of  the  Associated  Exchanges 
are  very  well  aware  that  the  small  Ex- 
changes are  perhaps  not  as  efficient  as 
they  might  be. 

5370.  So  the  need  for  something  in  the 

way  of  reorganisation  is  recognised? 

I think  it  is,  Sir. 

5371.  And  there  are  signs  that  steps  are 

being  taken  to  carry  it  out  ? Y es.  The 

first  step  was  taken  about  a month  ago 
with  regard  to  Newport. 
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5372.  Then  reverting  to  the  contents  of 
prospectuses  I think  this  has  already  been 
touched  upon:  your  practice  is  to  require 
companies  to  furnish  statements  as  to 
their  financial  and  trading  prospects  where- 
as the  S.E.C.  puts  what  seems  to  amount 
to  an  absolute  ban  on  including  in  the 
prospectus  any  such  statement.  They  con- 
fine themselves  to  the  facts  with  no 
inferences  or  estimates  as  to  the  future. 
Have  you  any  comment  to  make  on  that? 

Mr.  Hunter : It  seems  to  us  absolutely 

cardinal  to  the  whole  thing.  If  the  com- 
pany has  come  to  the  end  of  a long  period 
of  prosperity  and  they  know  it  you  may 
get  an  offer  for  sale  coming  out  almost 
immediately  following  the  end  of  a very 
good  year.  If  it  is  not  necessary  in  that 
prospectus  to  say  that  they  do  not  expect 
the  next  year  to  be  as  good,  people  can 
get  away  with  quite  a lot  of  other  people’s 
money.  We  think  it  is  very  important 
that  companies  should  not  be  judged  on 
the  past  but  be  judged  on  the  future.  The 
future  is  far  more  important  than  the  past. 

5373.  I think  the  S.E.C.  make  an 
exception  in  the  case  of  really  bad  news? 
Even  trends.  Sir. 

5374.  But  there  is  nothing  in  the  way  of 
the  familiar  forecasts  which  set  out  profits 
in  larger  and  larger  letters,  finally  huge 
black  letters,  with  the  inference  that  if  the 
profits  go  on  running  at  the  same  rate  as 
they  have  for  the  last  fortnight  then  the 
dividend  should  be  covered  102  times, 
that  kind  of  thing.  But  seriously,  is  it 
desirable  that  the  sponsors  should  be 
required  to  say  what  their  opinion  is  of 
the  future,  whether  it  be  good  or  whether 

it  be  bad? I do  think  it  absolutely 

essential. 

5375.  Mr.  Bingen : How  far  ahead  do 
you  expect  directors  to  prophecy? — — 
Next  financial  year  unless  there  is  one  still 
to  report.  If  they  are  only  coming  out 
in  February  and  there  is  a financial  year 
ending  in  April  we  would  expect  the  one 
following. 

5376.  Really  only  12  months’ forecast? 
Yes. 

5377.  Chairman:  Thank  you.  A third 
point  on  a different  topic.  Section  50  (1) 
allows  an  interval  of  three  days  between 
the  issue  of  a prospectus  and  the  opening 


of  the  lists.  It  has  been  suggested  to  us 
that  the  period  of  three  days  which  is 
designed  to  enable  a prospective  investor 
to  inform  himself  as  to  the  proposition  is 
too  short  and  that  some  longer  period 
should  be  substituted.  Have  you  any 

view  on  that? Three  days  is  absolutely 

ample. 

5378.  In  the  United  States  20  days  is 

their  standard  period. Sir,  they  have 

no  national  advertising.  They  are  a big 
country.  They  have  a great  many  securi- 
ties which  are  not  quoted.  They  have 
these  salesmen  who  go  out  and  they  have 
not  got  our  form  of  underwriting.  I think 
that  explains  why  it  is  practicable  there 
but  would  not  be  here. 

5379.  That  perhaps  might  make  20 
days  reasonable  in  the  United  States.  In 
your  view  it  would  be  grossly  excessive 

here? 1 think  it  would  be  a very  great 

handicap  to  industry.  The  pricing  of 
issues  cannot  be  done  during  that  period. 
You  already  havp  to  go  through  a very 
long  period:  i.e.,  the  production  of  the 
prospectus  which  takes  six  weeks  up- 
wards, sometimes  very  much  longer.  At 
the  end  of  that  period  if  you  add  another 
three  weeks  I thank  it  is  a great  hardship. 
Markets  may  be  moving  one  way  or  the 
other.  I think  the  sooner  you  get  on  with 
it  the  better. 

5380.  Mr.  Althaus:  Would  it  be  right 

to  say  that  in  this  country  these  issues  in 
general  are  underwritten  by  institutional 
investors  and  that  they  themselves  are 
highly  critical  and  highly  competent 
investors  and  find  no  difficulty  in  deciding 
whether  they  will  undertake  underwriting 
or  not? 1 think  that  is  fair. 

5381.  Professor  Gower : They  get  prior 
information.  They  do  not  have  to  make 
up  their  minds  in  three  days,  do  they? 

They  have  to  make  up  their  minds 

in  24  hours. 

5382.  Surely  they  have  seen  the  pros- 
pectus. You  say  it  will  be  in  draft  for  at 
least  six  weeks.  During  those  six  weeks 
surely  quite  a lot  of  people  see  it  in  draft 

form,  including  official  underwriters  ? 

No,  Sir.  I do  not  say  never.  Undoubt- 
edly on  a very  big  issue  one  or  two  people 
might  be  consulted  but  generally  speaking 
underwriters  are  given  less  than  24  hours. 
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The  letter  will  go  out  for  answer  at  3 p.m. 
next  day.  They  get  from  first  post  to 
3 p.m. 

Mr.  Brown:  That  is  absolutely  correct. 

5383.  Professor  Gower:  Is  there  any 
real  objection  to  a longer  period?  I can 
quite  see  there  is  difficulty  in  fixing  the 
price  but  they  get  round  that  in  the 
United  States  by  circulating  a provisional 
prospectus  which  leaves  out  the  price  and 
other  things  necessarily  dependent  on  the 
price.  Would  it  be  impracticable  for  that 
to  occur  here?  Why  would  there  be  any- 
thing wrong  in  Mrs.  Naylor  having  a pro- 
visional prospectus  which  has  been  the 
second  draft  agreed  with  the  Stock  Ex- 
change so  that  she  can  comment  on  it 
prior  to  or  at  the  same  time  as  it  is  pub- 
lished; as  the  Investors'  Chronicle  only 
comes  out  weekly  she  may  not  be  able  to 
comment  on  it  at  all  until  it  is  too  late? 

Too  dangerous  and  the  prospectus 

may  be  changed. 

5384.  Assuming  there  is  no  change? 

Mr.  Quirk : It  simply  delays  the 

whole  operation. 

5385.  It  would  if  there  was  a substantial 
change.  Obviously  brokers  would  have 
to  make  sure  they  did  not  start  circulating 
it  until  it  was  finalised  and  I should  have 
thought  in  99  cases  out  of  100  it  would 

not  be  a difficult  decision  to  make. 

Mr.  Hunter:  In  the  United  States  under- 
writing is  entirely  different. 

5386.  I can  see  all  that,  but  the  fact 

does  remain  that  in  the  United  States 
most  stockbrokers  will  have  had  20  days 
whereas  over  here  the  average  stock- 
broker will  have  only  three. 1 do  not 

think  any  stockbroker  should  need  20 
days. 

5387.  It  may  be  too  much.  Could  I 
put  another  point  which  has  been  brought 
to  my  attention  by  someone  who  has 
always  banked  in  the  Post  Office  Savings 
Bank.  He  says  he  can  never  subscribe  for 
a new  issue  because  he  cannot  get  money 
out  under  three  days,  therefore  it  is 
impossible  for  him  to  subscribe  to  a new 
issue.  Here  is  a small  investor,  I gather 
you  want  to  encourage,  who  is  precluded 

by  the  present  rule  ? 1 think  if  he  went 

to  any  reasonable  broker  they  would  do 


it  for  him.  Any  client  who  had  been 
properly  introduced  to  the  broker,  whom 
the  broker  knew  kept  his  money  in  the 
Post  Office  and  whom  the  broker  got  to 
trust,  I think  under  those  circumstances 
most  reasonable  brokers  would,  in  fact, 
advance  the  cash  on  a statement  that  it 
w-ould  be  paid  for  through  the  Post  Office. 

Sir  George  Erskine:  There  is  more 
than  three  days  because  normal  practice 
is  to  give  the  information  to  the  Press  at 
the  same  time  as  the  underwriter  so  the 
Press  are  commenting  on  the  issue  some 
days  before  the  prospectus  has  actually 
been  advertised  and  the  potential  investor 
has  in  fact  got  more  than  three  days  to 
make  up  his  mind. 

Chairman:  Yes,  I see. 

Mrs.  Naylor:  The  information  given  to 
the  Press  is  not  as  detailed  as  the  under- 
writers get  in  most  cases,  surely? 

Sir  George  Erskine:  Usually  the  Press 
get  the  underwriter’s  copy  of  the  pros- 
pectus. 

Mr.  Mackinnon:  Presumably  the  Press 
would  have  the  proofs  of  the  advertise- 
ment anyhow’  several  days  in  advance  in 
time  for  the  editor  to  make  comments, 
would  that  be  the  case  ? 

5388.  Mrs.  Naylor:  I did  make  some 
enquiries  yesterday.  The  prospectus  is 
only  sent  in  on  the  afternoon  of  the 
day  before  it  is  going  to  be  published  and 
I also  understood  that  it  was  quite  rare — 
as  the  result  of  some  special  personal 
contact — that  the  information  given  to  the 
underwriters  was  available  to  any  paper. 

1 think  the  fundamental  difference  in 

this  country  is  this  difference  which  Lord 
Ritchie  mentioned  about  selling.  It  is 
terribly  important  to  the  S.E.C.  to  see  that 
salesmen  deal  with  issues  properly.  No 
issues  are  done  by  subscription.  There  is 
no  form  of  subscription  on  the  advertise- 
ment. There  is  no  full  advertisement 
published.  There  is  only  an  advertisement 
published  saying  a prospectus  is  available. 
They  are  all  Box  advertisements  in  the 
United  States.  There  is  no  detail  pub- 
lished in  any  newspaper  of  any  kind. 
Therefore  it  would  be  possible  out  there 
if  there  was  only  a short  period  of  time 
for  a salesman — I was  one  for  11  years 
and  know  most  of  their  practices — to  ring 
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up  a client  and  say  you  had  better  sub- 
scribe to  this,  I cannot  get  the  prospectus 
quickly,  I know  it  is  going  out  of  the 
window,  put  your  name  down.  Subse- 
quently you  push  the  prospectus  along 
and  the  chap  may  not  like  it  but  he  is 
committed  by  then.  That  is  very  much 
the  practice  the  S.E.C.  is  trying  to  prevent. 
An  issue  was  advertised  and  if  it  was  liked 
out  it  went,  very  quickly.  I think  it  was 
because  of  the  special  high  pressure  sales- 
manship which  is  the  way  that  securities 
are  sold  there,  that  the  time  element  was 
brought  in  so  that  nobody  could  say  “ you 
had  better  hurry  up  and  let  me  know  ”. 
You  have,  in  fact,  got  three  weeks.  The 
buyer  of  a security  of  new  issue  in  the 
United  States  really  can  only  get  it  if  he 
knows  a salesman  of  one  of  the  under- 
writing broking  firms.  There  is  no  form 
of  application.  You  cannot  put  your 
form  in  and  take  a chance  with  the  ballot. 
You  have  to  know  the  right  person  in  the 
right  firm  and  be  one  of  his  clients.  That 
being  the  case  it  was  all  too  easy  for  some- 
one to  high-pressure  people.  Over  here 
that  is  not  the  case.  The  full  prospectus 
is  published  in  the  newspapers,  people  can 
see  it  and  the  name  of  the  firm  at  the 
moment  organising  it;  they  can  get  hold 
of  a broker  who  can  go  on  the  floor  of  the 
Exchange  and  try  and  get  it  for  them. 

5389.  Chairman:  I think  we  have  that 
point.  We  will  have  to  consider  it.  lean 
well  see  there  are  important  differences 
between  the  United  States  and  this 
country.  Could  w'e  pass  to  another  matter 
which  is  the  control  of  the  business  of 
dealing  in  securities.  The  effect  of  your 
proposals  on  this  matter  would  restrict 
somewhat  severely  the  categories  of 
persons  who  are  allowed  to  deal.  The 
proposals  are  to  be  found  under  heading 
18  of  your  memorandum  and  I think 
the  effect  of  what  is  proposed  is  to 
exclude  from  the  category  of  people 
who  can  act  as  recognised  dealers  in 
securities  and  recognised  Stock  Exchanges 
all  except  those  actually  named  in  the 
memorandum  and  to  abolish  the  licensed 
dealer  altogether.  If  your  recommenda- 
tions were  adopted  the  position  would  be, 
as  it  were,  frozen  once  and  for  all  so  that 
no  new  association  could  be  allowed  to 
come  into  the  field.  Do  you  think  it 
would  be  reasonable  to  freeze  the  position 


once  and  for  all  by  any  new  Act  of 
Parliament?  At  present,  you  see,  it 
depends  on  the  Board  of  Trade.  They 

can  add  people  or  subtract  them. Lord 

Ritchie:  I think  perhaps  we  had  not  fully 
visualised  the  point  of  your  question  that 
it  would  freeze  out  any  new  association. 
We  were  dealing  with  the  existing  position 
as  it  is  today  and  making  a recommenda- 
tion affecting  that.  I think  the  Committee 
is  probably  aware  of  the  associations 
which  would  be  excluded  under  our 
recommendations.  They  do  consist,  apart 
from  the  licensed  dealers,  of  the  Oldham 
Stock  Exchange,  Mincing  Lane  Stock 
Exchange  and  the  Association  of  Stock 
and  Share  Dealers.  Those  are  the  impor- 
tant bodies  which  would  be  excluded  if 
that  recommendation  went  through.  We 
believe  that  there  is  good  reason  for  the 
exclusion  of  all  those  three  bodies. 

5390.  There  was  one  association  which 
gave  evidence  before  us  which  I under- 
stand was  likely  to  be  excluded  or  so  they 
told  us.  That  surely  would  be  a matter 
between  you  and  any  other  interested 
parties  and  the  Board  of  Trade.  Is  it  not 
essential  to  give  some  statutory  body 
authority  to  say  who  is  going  to  be 
permitted  to  deal  and  who  is  not,  other- 
wise the  thing  is  frozen  once  and  for  all? 
It  is. 

Mr.  Walker:  We  do  not  propose  the 
exclusion  of  the  exempted  dealers.  They 
could  still  be  added  to  or  reduced. 

Lord  Ritchie:  We  accept  the  exempted 
dealers  as  being  a top  class  and  many  of 
them  are  on  our  registers  of  agents  and 
that  list  under  this  recommendation  could 
always  be  added  to.  But — I think  I must 
mention  details  here — Mincing  Lane 
Stock  Exchange  probably  once  performed 
an  important  function  in  rubber  and  tea 
shares  but  it  now  consists  of  four  firms, 
two  are  in  the  City,  one  in  the  West  End 
and  one  has  an  address  in  Dartford  in 
Kent.  It  really  should  not  continue  to 
exist  as  a Stock  Exchange  and  body 
dealing  with  stocks  and  shares.  I think 
those  individual  firms  would  have  the 
right  to  apply  to  the  Board  of  Trade  for 
an  exemption  order  and  become  exempted 
dealers  if  they  were  accepted.  In  the  case 
of  Oldham  we  feel  that  they  should  join 
or  endeavour  to  join  some  other  associ- 
ation. They  have  not  so  far  been  accepted. 
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I think  they  have  made  application  twice 
for  membership  of  the  Associated  Stock 
Exchanges. 

5391.  Did  you  say  that  Mincing  Lane 

was  accepted  or  not? No,  as  far  as  we 

know  they  have  never  applied. 

5392.  Oldham  has  applied  and  has  not 

been  accepted? As  I say,  twice  been 

refused. 

5393.  Could  you  give  us  some  further 

details? They  consist  of  26  firms  of 

which  15  are  one-man  firms  and  they  are 
spread  all  over  Lancashire.  They  have 
no  common  floor  and  they  have  a 
chairman  and  a committee  but  they  really 
are  not  a Stock  Exchange.  We  think  they 
should  either  become  members  of  a Stock 
Exchange  and  there  are  two  big  Stock 
Exchanges  in  the  area,  Liverpool  and 
Manchester,  or  they  should  apply  for 
admission  to  the  Provincial  Brokers’ 
Stock  Exchange  where  they  might  or 
might  not  be  accepted  but  they  would  be 
treated  as  individual  firms.  But  wre  feel 
the  fact  is  they  are  not  a proper  Stock 
Exchange;  they  are  out  on  a limb  by 
themselves.  I am  not  suggesting  their 
organisation  is  not  adequate  or  they  run 
anything  but  first  class  business  but  they 
are  out  on  a limb  by  themselves  and  it 
seems  to  us  to  be  wrong. 

5394.  There  is  a third  one? There 

is  the  Association  of  Stock  and  Share 
Dealers,  that  is  a body  you  had  in  front 
of  you  not  very  long  ago,  I think,  and 
quite  frankly  we  think  that  that  Associ- 
ation should  not  have  been  recognised  in 
the  Prevention  of  Fraud  Act,  because 
in  the  main  their  occupation  is  circularis- 
ing the  public  with  offers  of  shares.  They 
have  no  doubt  certain  permanent  clients 
but  they  do,  many  of  the  firms,  send 
circulars,  broadcast  round  the  country, 
offering  shares  at  a net  price  to  people 
whom  they  do  not  know  at  all  and  we 
feel  that  this  is  not  a desirable  practice. 
We  have  got  with  us  which  we  can,  if  you 
would  like.  Sir,  hand  in,  a copy  of  a 
recent  circular  which  came  to  us  through  a 
lady  client  of  a firm  of  brokers.  She 
wrote  in  a statement  that  she  received 
these  circulars  regularly,  she  had  never 
heard  of  the  people,  she  finishes  up : “ It 
looks  quite  bona  fide  to  me  but  I never  do 
anything  but  tear  them  up  Those  go 
all  round  the  country. 


5395.  I think  their  stock  in  trade  con- 
sists exclusively  of  quoted  securities? 

Yes,  they  buy  a block  of  shares  in  the 
market.  They  add  a perfectly  reputable 
commission  and  they  write  round  to 
the  public  offering  up  to  so  many  thousand 
or  so  many  hundred  shares  at  a net 
price  and  we  think  it  is  open  to  abuse 
and  we  think  they  could,  some  of  the 
firms,  properly  apply  either  to  the  Stock 
Exchange  or  become  exempted  dealers 
but  as  an  Association  broadcasting  circu- 
lars round  the  country  to  the  public  we 
think  it  undesirable. 

5396.  I follow.  I think  it  would  be 

difficult  for  the  Committee  to  carry  this 
much  further  than  to  say  it  seems  to  be 
a matter  for  the  Board  of  Trade  in  any 
new  Act.  No  doubt  the  Board  of  Trade 
have  regard  to  all  relevant  circumstances 
but  I think  it  would  be  difficult  for  us  to 
make  any  specific  recommendation  about 
a particular  organisation. Yes. 

5397.  It  is  highly  improbable  that  the 
Board  of  Trade  would  remove  the  London 
Stock  Exchange!  We  will  bear  all  that 
in  mind.  Could  we  now  just  have  a word 
about  take-over  bids.  I gather  that  you 
are,  broadly  speaking,  satisfied  with  the 

new  Board  of  Trade  Regulations? 

Yes. 

5398.  I do  not  think  there  is  any 

question  I want  to  ask  about  your  own 
observations.  But  there  have  been  some 
other  suggestions  made  about  take-over 
bids  and  one  was  from  Mr.  Clore  that 
all  take-over  bids  should  be  for  100 
per  cent,  and  no  less.  Would  you  see  any 
merit  in  that? Mr.  Hunter'.  No,  Sir. 

5399.  His  idea  is  to  get  rid  of  minorities. 

Yes,  Sir.  We  do  not  think  that  on 

the  whole  it  would  be  a good  thing.  We 
think  if  somebody  makes  a bid  for  less 
than  100  per  cent,  that  purchases  should 
be  pro  rata  if  more  than  the  required 
proportion  offer  their  shares,  but  we 
do  not  want  to  take  away  from  anybody 
the  right  to  go  on  remaining  there  if  he 
wants  to.  We  think  that  people  should 
make  up  their  minds  about  their  own 
shares  and  should  not  have  them  made 
up  for  them. 

5400.  Mrs.  Naylor ; A pro  rata  accep- 

tance can  leave  people  with  a very  tiresome 
shareholding,  can  it  not? It  could  do. 


1127 


(82132) 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


\lth  February,  1961]  the  lord  ritchie, 
MR.  R.  C.  QUIRK,  MR.  W.  D.  WALKER,  MR. 


5401.  You  do  not  think  that  is  a serious 

objection? No,  they  do  not  have  to 

offer  their  shares. 

5402.  Mr.  Lawson:  Is  there  not  some- 

thing to  be  said  for  the  view  that  the 
bidder  should  offer  to  buy  the  lot  in  the 
sense  that  the  shareholder  is  going  to  find 
himself  in  a minority  with  a new  con- 
trolling shareholding? Yes,  I think 

that  is  perfectly  true  but  I think  if  some- 
body makes  an  offer  it  is  up  to  the  share- 
holder to  make  up  his  own  mind.  I think 
if  a shareholder  can  sit  back  and  com- 
fortably say  “ if  he  gets  51  per  cent.  I can 
make  him  take  my  shares”,  you  are 
moving  out  of  bargaining,  which  is  a 
healthy  and  good  thing  to  have,  into  an 
entirely  new  element.  I can  see  cases 
where  it  would  be  useful  but  I think  the 
balance  is  against  it.  I think  it  is  terribly 
important  that  people  who  are  share- 
holders realise  they  have  responsibility  to 
themselves  and  to  their  company.  Gen- 
erally speaking  that  is  very  true  of  the 
institutions,  it  is  becoming  increasingly 
true  of  private  individuals.  I think  any- 
thing which  tends  to  let  people  sit  back 
and  say  “ it  does  not  matter,  I am  pro- 
tected, I can  come  along  afterwards  and 
if  he  does  get  51  per  cent,  of  the  stock  I 
can  force  him  to  buy  me  out  ”,  I do  not 
think  that  is  responsible. 

Mr.  Quirk:  I think  it  is  very  difficult 
for  the  bidder  to  know  where  he  is  if  he 
gets  51  per  cent.,  when  people  have  been 
sitting  back  and  waiting  and  then  they 
come  along  afterwards.  I think  it  is 
putting  rather  undue  hardship  on  the 
bidder. 

5403.  If  he  takes  51  per  cent,  he  should 

take  it  pro  rata ? Mr.  Hunter:  I think 

it  is  easy  to  bid  for  51  per  cent.  I think  if 
he  bids  for  51  per  cent,  and  70  per  cent, 
offer  their  shares  he  should  take  it  pro 
rata. 

5404.  Mr.  Brown:  If,  in  fact,  the  bid  is 
for  51  per  cent,  the  shareholder  has  not 
very  much  option.  He  can  sell  or  not 
but  if  he  does  not  like  the  bidder  he  cannot 

get  out  of  the  remaining  minority. 

The  bid  may  not  succeed  if  they  all  think 
that  way. 

Mr.  Quirk:  It  is  often  possible  to 
acquire  51  per  cent,  of  the  shares  through 
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the  market.  The  shareholder  would  not 
then  know  he  was  a minority  shareholder 
but  in  fact  was.  There  is  not  much  differ- 
ence. 

Mr.  Hunter:  I think  the  fact  is  if  some- 
body is  not  attempting  to  get  a complete 
shareholding  it  is  easier  to  bid  for  the 
shares  on  the  market  and  get  what  one 
wants  and  then  drop  it;  I think  that  is  less 
fair  to  the  shareholder  than  to  make  a 
partial  bid. 

5405.  Chairman:  It  has  been  suggested 
if  as  a result  of  a take-over  bid  the  bidder 
acquires  51  per  cent,  of  the  shares  then 
the  49  per  cent,  minority  should  have  the 
ri^ht  to  compel  him  to  acquire  their  shares 

also  ? Mr.  Quirk:  We  think  that  is 

quite  wrong,  Sir. 

5406.  Mrs.  Naylor:  But  you  do  not 

object  when  it  is  90  and  10  per  cent.  ? 

No,  because  of  the  small  minority  the 
present  Act  works  very  well. 

5407.  You  would  not  reduce  that  90  to 

85,  you  think  90  is  fair? Yes. 

5408.  Chairman:  There  has  been  a 

suggestion  put  to  us,  and  we  have  under- 
taken to  consider  it,  that  on  any  take-over 
bid  some  part  at  all  events  of  the  con- 
sideration should  consist  of  cash? 

Mr.  Hunter:  No,  Sir,  we  would  be  very 
much  against  that. 

5409.  I am  not  quite  clear  myself  as  to 
what  the  object  of  that  proposition  is. 

Have  any  of  you  any  views  upon  it? 

I think  it  would  tend  to  put  the  sluggish 
company  with  a lot  of  cash  in  a better 
position  than  the  company  without  cash 
which  is  expanding  fast;  the  go-ahead 
company,  very  often  in  the  very  nature  of 
tilings,  is  short  of  cash;  it  may  see  another 
company  which  would  round  up  its 
business,  I think  it  would  be  wrong  to 
penalise  it. 

5410.  Another  criticism  made  of  the 
present  take-over  procedure  is  that  the 
bargain  is  one-sided  because  the  offer  is 
conditional  and  the  acceptance  is  un- 
conditional and  it  is  said  that  is  wrong. 

Mr.  Quirk:  We  do  not  think  that  is 

wrong.  At  some  stage  a bargain  has  got 
to  be  reached.  Someone  makes  a bid 
subject  to  obtaining  a certain  number  of 
shares,  and  you  offer  those  shares  if  you 
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are  a shareholder  to  that  person  and  until 
he  knows  he  has  got  the  percentage  he 
has  asked  for  he  cannot  say  whether  he 
wants  them  or  not. 

5411.  Professor  Gower : Should  not  an 
acceptor  he  entitled  to  withdraw  prior  to 
the  offer  being  declared  unconditional? 
The  wise  man  makes  it  the  last  possible 
day.  Stupid  people  like  me,  seeing  the 
recommendation  of  my  directors,  immedi- 
ately accept.  A week  later  somebody  else 
comes  forward  with  a higher  offer.  Maybe 
the  original  bidder  will  choose  to  make  it 
unconditional.  If  he  chooses  to  make  it 
unconditional  I cannot  get  out.  Is  this 

fair? 1 would  imagine  that  people  like 

that  were  very  rare  nowadays.  I thought 
nearly  everyone  waited  to  the  last  day: 
they  are  told  to  by  the  Press  and  any 
official  adviser  they  would  go  to  would 
say  wait  until  the  last  day.  I would  have 
thought  a very  small  number  of  people  do 
it  early. 

Mr.  Hunter:  I agree  with  that,  and 
further  than  that,  again,  it  is  important 
for  people  to  be  responsible.  I know 
that  there  are  people — widows  and  people 
of  that  sort — who  may  be  in  a difficulty 
but  it  is  terribly  important  if  people  sign 
a contract  they  stick  to  it. 

5412.  Should  it  be  a contract  until  it 

becomes  a firm  offer  ? 1 think  it  has  to 

be  firm  on  one  side.  We  do  not  think,  in 
fact,  it  is  any  great  hardship.  We  think 
very  few  people  accept  in  the  early  weeks. 
Certainly  if  they  ask  any  advice  most 
people  would  be  told  not  to  and  we  think 
the  administrative  chaos,  which  might 
result  if  withdrawals  were  possible,  is  to 
be  avoided  if  possible. 

Mr.  Quirk:  I think  on  all  take-over  bids 
we  have  had  recently  if  anyone  has 
accepted  the  first  bid  and  another  one  has 
come  out,  usually  the  first  bidder,  even 
with  acceptances,  has  released  share- 
holders so  far  as  I know. 

Mr.  Wareham:  I know  that  it  has 
happened  in  a number  of  cases  but  the 
normal  time  is  three  weeks  for  acceptance 
and  all  advisers  say  wait  till  the  end  of 
that  three-week  period. 

5413.  Mr.  Scott : If  the  first  offeror 
makes  an  offer  of,  say,  50.?.  and  somebody 
else  outbids  him  by  offering,'  say,  60.?.  if 
he,  in  fact,  puts  in  another  offer  of  70.?., 


he  extends  that  extra  price  to  the  people 
who  have  already  accepted? Yes. 

5414.  Otherwise  the  first  offeror  cannot 

invoke  section  209  ? Y es,  it  is  necessary 

to  do  that  to  protect  himself. 

Mr.  Hunter:  We  are  keen  that  more  is 
done  to  make  people  feel  that  they  are 
responsible  as  shareholders.  They  are  not 
bits  and  pieces  which  get  dividends  and 
profits.  They  have  responsibility  tied  up 
with  it.  Anything  which  hits  at  that  we 
would  be  against. 

5415.  Professor  Gower:  They  are  acting 

on  the  advice  of  their  directors  very  often. 
As  far  as  I know  the  directors  do  not  say 
“ we  recommend  this  offer  but  we  recom- 
mend you  to  postpone  accepting  it  to  the 
last  day  ”,  do  they  ? No. 

Chairman:  I have  put  all  the  questions 
I have  in  mind  to  put.  I do  not  know  if 
other  members  of  the  Committee  would 
like  to  put  any  questions. 

5416.  Mr.  Lawson:  Could  I ask  one  on 
take-overs.  Are  you  satisfied  that  the 
bidder  should  not  have  to  give  any  more 
information  than  he  gives  now  with  regard 
to  the  shares  which  he  is  offering  in 
exchange  for  those  of  the  company  for 

which  he  is  bidding? If  the  bidder  is 

a quoted  company  and  there  are  full 
particulars  available  we  think  that  the 
information  given  now  is  sufficient.  The 
information  is  all  there  available  for  any- 
body who  wants  to  ask  in  the  case  of  a 
quoted  company.  It  is  quite  a separate 
point  if  the  bidder  makes  misleading  state- 
ments. If  he  makes  statements  he  has  to 
make  full  ones. 

5417.  But  he  is  offering  shares  in  effect 
to  people  living  all  over  the  country,  many 
miles  away,  perhaps  abroad,  I suppose 
they  must  ask  their  broker  or  something 

of  that  kind? 1 think  that  is  the  usual 

practice. 

5418.  Mr.  Brown:  Does  the  Stock 
Exchange  not  have  to  approve  the  circular 

sent  out? Yes.  They  are  occasionally 

sent  out  without  our  approval  but  it  is 
part  of  the  agreement  that  we  have  to 
approve  them. 

5419.  Mr.  Watson:  It  becomes  a little 

difficult  where  one  take-over  follows 
another  in  rapid  succession? Very. 
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5420.  One  wonders  whether  the  inten- 
tion behind  this  suggestion  that  a certain 
amount  of  cash  should  be  put  up  does  not 
relate  to  these  very  situations  where 
perhaps  the  public  imagination  has  been 
inspired  to  the  point  of  valuing  the  shares 
of  the  acquiring  company  on  a very  high 
basis  in  relation  to  their  real  assets  and 
these  shares  are  offered  at  some  price 
approaching  their  market  price  for  the 

acquisition  of  other  businesses? 1 

think  if  somebody  has  measles  you  do  not 
cut  off  one  of  their  fingers.  I think  there 
is  a rash  of  take-overs  on  at  the  moment 
and  there  is  a tendency  to  feel  that  this  is 
a plague  which  is  going  to  be  with  us 
always;  I do  not  think  it  is  likely  to  be 
with  us  always.  I think  under  normal 
circumstances  the  thing  works  and  I think 
it  would  be  a pity  to  prevent  a go-ahead 
company  from  expanding  and  maintaining 
its  position  in  a trade  to  the  benefit  of 
everybody  concerned — its  workers,  itself, 
its  shareholders — simply  because  for  the 
time  being  it  is  short  of  cash.  It  might 
have  to  move  very  fast  to  protect  its 
position  and  I think  it  would  be  a great 
pity  because  there  is  a rash  of  take-overs 
on  at  the  moment  to  put  any  block  in  the 
way  of  go-ahead  companies,  and  generally 
speaking  it  is  they  who  are  short  of  cash. 

5421.  You  see  no  potential  danger  in 
this  ability  to  offer  shares  and  shares  only 

for  acquisition  of  other  business? No, 

Sir. 

5422.  Professor  Gower:  Section  39  deal- 

ing with  the  Stock  Exchange  power  to 
grant  certificates  of  exemption — I appre- 
ciate this  is  a very  convenient  power 
but  on  the  face  of  it  is  a startling  one, 
a dispensing  power  of  this  magnitude 
given  to  the  Stock  Exchange,  and  the 
remarkable  thing  is  that  it  was  not  recom- 
mended by  the  Cohen  Committee.  It  was 
put  in  at  a late  stage  in  the  House  of  Lords 
and  it  is  quite  clear  from  the  debates  that 
it  was  envisaged  that  it  would  only  be 
used  in  certain  placings.  In  fact  you  have 
used  it  to  a considerably  greater  extent 
than  that? Yes. 

5423.  When  it  is  coupled  with  a waiver 

of  your  normal  advertising  requirement 
the  investor  may  get  virtually  no  informa- 
tion at  all? Mr.  Wareham:  The  only 

cases  in  which  it  is  coupled  with  a waiver 
of  our  normal  advertising  requirement  are 


the  placings  of  those  fixed  income  securi- 
ties of  existing  quoted  companies  which 
are  attractive  to  a very  limited  class  of 
investors;  and  a large  supply  of  the 
relevant  statistical  cards  giving  details  of 
that  particular  security  are  always  avail- 
able to  investors  and  to  anyone  who  wants 
them. 

5424.  When  you  grant  exemption  it 
does  mean  the  Fourth  Schedule  is 

excluded  completely? The  Fourth 

Schedule  is  excluded  completely  and  it 
remains  incumbent  upon  the  Stock  Ex- 
change to  see  that  all  the  other  require- 
ments of  the  Stock  Exchange  are  complied 
with. 

5425.  If  it  is  a case  where  there  is  not 

going  to  be  a Stock  Exchange  quotation 
the  Board  of  Trade  have  no  power  to 
waive  any  of  the  requirements  ? No. 

5426.  Would  it  not  be  more  logical 
really  if  this  power  were  given  to  the 
Board  of  Trade  which  they  would  exercise 
in  conjunction  with  the  Stock  Exchange 
in  cases  where  there  was  to  be  a Stock 
Exchange  quotation  instead  of  leaving  it 
entirely  to  a private  body?  In  effect  the 
Board  of  Trade  would  then  have  discretion 
to  waive  the  requirements  of  the  Fourth 
Schedule  and  they  would  consult  you? 

1 would  have  thought  this  valuable 

exemption  could  be  operated  much  more 
easily  by  the  Stock  Exchange  when  it  was 
applying  its  own  requirements  because  I 
think  one  must  have  regard  to  what  the 
law  requires  and  what  the  Stock  Exchange 
is  going  to  require  in  the  form  of  dis- 
closure. The  Stock  Exchange  may  grant 
a certificate  of  exemption  on  the  grounds 
that  there  is  a very  long  list  of  contracts 
which  it  would  be  unduly  burdensome  to 
publish  but  in  conjunction  with  that  the 
Stock  Exchange  is  going  to  take  steps  to 
ensure  under  its  own  requirements  that 
there  is  published  a summary  of  the 
general  effect  of  those  contracts.  I think 
if  you  divide  the  exercise  of  this  operation 
it  might  become  rather  difficult,  become 
a bit  inflexible  and  there  might  even  be 
protracted  negotiations  which  would 
delay  issues. 

5427.  Mrs.  Naylor:  Do  you  think  it 
would  be  objectionable  if  the  nature  of 
the  modifications  authorised  from  the 
requirements  of  the  Fourth  Schedule  were 
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brought  to  the  attention  of  investors  when 
a certificate  of  exemption  has  been 
granted,  because  some  of  the  requirements 
of  the  Fourth  Schedule  are  imposed  by 

your  own  regulations,  are  they  not? 

Yes,  I think  this  is  generally  apparent  in 
practice.  First  of  all  it  is  apparent  in  the 
case  where  a certificate  is  granted  for  a 
placing  of  a fixed  income  security  where 
there  are  just  brief  particulars  of  security. 
I would  say  in  practically  all  other  cases 
it  is  apparent  because  there  is  some  state- 
ment in  the  prospectus  giving  an  indica- 
tion that  there  is  other  information  which 
has  been  excluded.  The  mere  fact,  for 
example,  that  you  have  got  a summary  of 
contracts  makes  apparent  the  reason  for 
which  the  certificate  has  been  granted.  It 
may  be  that  there  is  a paragraph  explain- 
ing that  the  earlier  accounts,  profits  and 
losses,  have  not  been  disclosed  because 
they  relate  solely  to  a rubber  company 
business  which  has  no  relevance  to  the 
future  operations  of  the  company  or  it 
may  be  that  on  some  other  ground  again 
a short  explanatory  paragraph  is  in  there 
dealing  with  the  particular  point.  We  are 
very  jealous  of  this  privilege  and  anxious 
that  these  exemptions  should  only  be 
granted  in  regard  to  information  which  is 
of  no  advantage  to  the  investor. 

Mr.  Hunter : We  always  put  in  a para- 
graph where  the  Fourth  Schedule  is  left 
out  which  says  what  the  cover  of  the 
capital  is  that  is  covered  by  the  particular 
document  and  if  there  is  quite  a major 
change  in  the  fortunes  of  the  company  we 
have  a prospects  paragraph  as  well;  if  it 
is  in  fact  a debenture  or  share  of  a 
company  where  the  earnings  are  going 
down  rapidly  for  any  reason  there  would 
be  a paragraph  covering  that. 

5428.  Mr.  Mackinnon : Would  it  not 
be  more  logical  to  make  this  certificate  of 
exemption  only  relate  to  a particular 
matter  ? At  the  present  moment  you  have 
the  rather  ridiculous  situation  that  if  you 
want  to  relieve  somebody  from  disclosing 
a lot  of  contracts  you  grant  a certificate 
of  exemption  which  releases  them  from 
satisfying  any  of  the  requirements.  Would 
it  not  be  more  logical  to  give  you  power 
to  grant  the  exemption  only  in  relation  to 
particular  matters?— — I think  we  would 
welcome  both  powers  of  exemption.  I 
think  we  would  welcome  the  ability  to 


give  certificate  of  exemption  of  particular 
matters  but  we  would  be  sorry  to  lose  the 
ability  to  give  an  overall  certificate  of 
exemption  for  certain  companies.  There 
is  a very  wide  range  of  things  which  we 
think,  in  fact,  are  not  relevant  and 
possibly  even  confusing  for  which  a 
partial  certificate  of  exemption  could  not 
be  given  but  which  are  covered  by  the 
present  blanket  certificate. 

Mr.  Wareham : It  would  be  imperative 
to  have  the  power  to  grant  a general 
certificate  of  exemption  in  the  case  of  the 
placings  of  fixed  income  securities  where 
only  brief  particulars  of  those  securities 
were  listed.  I think  it  would  become 
almost  impossible  to  detail  the  grounds 
on  which  you  were  granting  partial  exemp- 
tions. You  would  have  to  specify  a mass 
of  information  already  available  in  the 
statistical  services. 

I think,  too,  when  you  get  exceptional 
issues  such  as  the  forthcoming  steel  issues 
those  will  be  very  special  operations,  very 
much  akin  to  the  operations  for  the 
placing  of  fixed  income  securities.  There 
again  it  would  be  imperative  to  have  the 
power  of  granting  a general  certificate  of 
exemption:  but  I think  there  is  a case  to 
argue  for  the  limited  certificate  of  exemp- 
tion in  certain  circumstances.  It  may  be 
that  it  will  be  a little  difficult  to  define  in 
some  cases  but  I do  not  think  the  prob- 
lems are  insuperable. 

5429.  Professor  Gower : You  do  not 
think  you  have  ever  granted  one  where, 
looking  back,  you  wished  you  had  not? 
Mr.  Hunter : Yes,  we  have. 

5430.  You  are  not  the  only  Exchange 
that  can  do  this.  It  may  be  reasonable 
to  give  it  to  you.  Is  it  reasonable  to  give 
this  power  to  a small  provincial  Exchange  ? 

1 would  not  like  to  answer  that.  We 

have,  in  fact,  granted  exemptions,  which 
we  have  said  we  would  not  do  next  time. 
We  make  mistakes. 

5431.  It  would  not  help  if  you  con- 
sulted the  Board  of  Trade  about  these 

certificates? 1 think  it  would  slow 

things  down.  There  are  a great  many 
that  come  forward. 

Mr.  Wareham : I think  the  certificate  of 
exemption,  that  Mr.  Hunter  had  in  mind 
where  we  had  some  regrets,  was  granted 
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probably  in  circumstances  in  which  any 
other  department  would  have  willingly 
granted  a certificate.  It  was  rather  a case 
of  being  wise  after  the  event;  as  a result 
of  information  which  subsequently  came 
to  our  notice.  There  was  no  evidence  ot 
any  irregularity. 

Mr.  Hunter:  In  the  case  of  property 
issues  we  now  have  complete  detail  of  all 
leases,  of  their  term,  amount  and  every- 
thing else.  That  is  a comparatively  new 
requirement.  We  used  to  have  just  so 
much  leasehold  property  and  so  much 
freehold  property  and  the  full  details 
were  not  given.  We  now  insist  on  the 
full  detail  of  all  leases  being  put  in. 

5432.  Professor  Gower:  As  regards 
your  control  over  companies  after  they 
make  an  issue,  this  is  exercised  really 
through  your  general  undertaking  coupled 
with  the  power  to  suspend  quotations.  As 
has  been  pointed  out,  suspending  quota- 
tions is  a little  hard  on  existing  share- 
holders and  therefore  presumably  you  are 
reluctant  to  do  this.  Would  I be  right  in 
thinking  in  most  cases  where  you  do  it 
apart  from  the  case  of  “ shell  ” companies 
it  will  normally  be  as  a result  of  a 
complaint  by  either  the  directors  of  the 
company  concerned  or  the  jobbers . 

Mr.  Wareham:  I think  it  would  be  as  a 
result  of  some  complaint  or  someone 
calling  our  attention  to  the  fact  that  there 
is  absence  of  information.  Basically  the 
reason  would  be  that  people  were  dealing 
in  the  dark  and  we  wanted  to  stop  that. 
We  would  be  prepared  to  allow  resump- 
tion of  dealings  when  the  full  facts  were 
available. 

5433.  What  exactly  happens  on  sus- 

pension? It  does  not  mean  that  shares 
are  completely  frozen,  they  can  still  be 
bought  and  sold  but  with  much  more 
difficulty? Mr.  Hunter:  Each  indi- 

vidual deal  has  to  he  approved. 

5434.  The  jobbers  can  buy  to  complete 

their  bargains? Only  with  permission. 

They  are  put  in  exactly  the  same  position 
as  a member  of  the  public. 

5435.  I have  heard  complaints  that 
what  sometimes  happens  is  that  jobbers 

( The  witnes 
(Adjourned 


have  sold  short.  They  then  find  them- 
selves in  a difficult  position  and  if  there  is 
anything  at  all  suspect  going  on  they  have 
some  grounds  for  asking  for  suspension 
of  quotation.  They  ask  for  suspension  of 
quotation.  If  in  the  result  it  is  granted 
the  price  of  the  share  drops.  They  can 
then  buy  at  a lower  price  to  complete  their 
bargain  and  it  is  suggested  that  this  may 
he  a very  good  bit  of  business  for  them 
and  therefore  that  they  are  not  very  good 
judges  whether  you  should  use  this  high- 

powered  sanction. Mr.  Quirk:  I do 

not  remember  when  we  have  suspended 
a quotation  that  has  been  asked  for  by 
the  jobbers. 

Mr.  Wareham:  I cannot  recall  any 
request  from  the  jobbers. 

Mr.  Quirk:  Quite  recently  we  have 
refused  permission  for  a jobber  to  deal 
with  the  shares  to  level  up  his  book  in  a 
share  of  which  we  have  withdrawn  the 
quotation. 

5436.  To  what  extent  does  the  Stock 
Exchange  scrutinise  jobbers’  books  to 
make  sure  there  are  not  undesirable 
market  dealings  going  on?  Is  there  any 

real  policing  of  market  practices? 

Mr.  Hunter:  I think  the  answer  is  there 
are  13  members  of  the  Quotations  Com- 
mittee from  a very  wide  range  of  interests 
in  the  Stock  Exchange,  big  and  small 
brokers  and  jobbers.  They  are  going 
round  all  the  tune,  their  ears  are  open, 
they  are  very  often  stopped  and  it  is  said: 
“ Something  funny  is  going  on  here  ”. 
Through  that  method  and  through  keep- 
ing their  own  eyes  open,  we  do  enquire 
into  things  which  never  see  the  light  of 
day  and  about  which  no  fuss  is  made. 
We  had  one  very  long  enquiry  only  two 
months  ago  because  we  thought  some- 
thing funny  was  going  on.  We  were  quite 
satisfied  there  was  not. 

Chairman:  Well,  gentlemen,  those  are 
all  the  questions  we  have  for  you  and  I 
would  just  like  to  thank  you  again  for 
coming  here  and  being  so  very  helpful  and 
for  your  valuable  contributions  on  paper. 
Thank  you  very  much. 

•es  withdrew) 

ntil  2.30  p.m.) 
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Sir  Charles  Norton,  Mr.  K.  D.  Cole,  Mr.  G.  F.  H.  Dennehy,  Mr.  N.  F.  Henle, 
Mr.  A.  M.  Welsford  and  Mr.  D.  D.  Mackintosh  called  and  examined 


5437.  Chairman : Gentlemen,  we  are 
very  grateful  to  you  for  coming  here  this 
afternoon  to  help  us,  and  also  for  the  very 
careful  memorandum  with  which  you 
supplied  the  Committee.  Sir  Charles 
Norton,  you  are  a member  of  the  Council 
of  The  Law  Society,  and  Mr.  K.  D.  Cole, 
Mr.  G.  F.  H.  Dennehy,  Mr.  N.  F.  Henle 
and  Mr.  A.  M.  Welsford  are  members  of 
The  Law  Society;  and  Mr.  Mackintosh  is 
Assistant  Solicitor  to  The  Law  Society? 
Sir  Charles  Norton : That  is  correct. 

5438.  In  your  memorandum,  under 
Heading  (1) — Incorporation  of  Companies 
— Memoranda  of  Association — you  make 
the  recommendation  that  the  minimum 
number  of  subscribers  or  members  of  a 
company  should  in  all  cases  be  two.  I 
understand  the  reason  to  be  that  it  is 
almost  universal  practice  nowadays  to 
form  a company  as  a private  company  in 
the  first  place  and  so  avoid  the  require- 
ments for  a public  one.  That,  I suppose, 
is  what  leads  to  that  recommendation? 

Might  I explain  that  in  order  to 

simplify  the  working  out  of  the  evidence, 
the  various  paragraphs  of  your  question- 
naire have  been  allocated  among  the 
witnesses,  and  I am  a sort  of  non-playing 
captain — if  I may  so  describe  myself.  I 
will  ask  Mr.  Welsford  to  deal  with  this 
question. 

Mr.  Welsford : That  was  not  the  reason; 
we  simply  thought  that  no  single  person 
should  be  entitled  to  call  himself  a public 
company. 

5439.  Then  the  question  comes  in  about 
wholly-owned  subsidiaries,  and  there 
some  people  have  gone  so  far  as  to  say 
there  should  be  only  one  member,  namely, 

the  holding  company. 1 do  not  think 

we  were  ever  so  optimistic  as  to  suppose 
we  should  be  able  to  get  down  to  one 
member,  even  for  the  wholly-owned  sub- 
sidiary. I think,  however,  that  there 
would  be  no  objection  to  having  one 
member  only  in  the  case  of  a wholly- 
owned  subsidiary. 

5440.  So  long  as  it  continued  to  answer 

that  description  ? Y es. 

5441.  There  are  other  positive  views 
about  minimum  membership.  Have  you 


considered,  from  the  point  of  view  of 
regularity  of  procedure,  the  difficulties  on 
death,  and  so  on,  requiring  a larger 

number,  say  three? The  articles  of 

association  of  a company  ordinarily  pro- 
vide the  minimum  number  as  two  mem- 
bers, and  also  provide  that  two  members 
shall  form  a quorum.  There  would  be 
nothing  to  prevent  a company,  if  it  were 
thought  that  inconvenience  might  be 
experienced,  having  three  or  more. 

5442.  The  difficulty  one  feels  about  two 
members  only  is  this.  If  you  have  two 
members,  and,  as  you  are  now  obliged  to 
do,  one  director,  and  the  member  who  is 
the  director  dies,  are  you  not  then  in  more 
difficulty  than  if  you  were  left  with  two 

members? It  has  worked  in  practice 

in  the  past  where  a company  had  two 
members  only. 

5443.  I suppose  you  can  say  it  has  been 
working  since  1908;  so  you  would  not  be 
in  favour  of  that.  What  would  you  say 
to  the  suggestion  that  one  might  make  it 
obligatory  to  have  two  directors  on  the 
same  kind  of  ground,  so  that  you  have 
still  one  director  when  the  first  one  dies 
or  becomes  incapable,  and  the  surviving 
or  continuing  director  can  set  the  thing 

going  again? Making  it  a statutory 

obligation  I would  say  would  be  an 
unnecessary  interference  with  the  liberty 
of  the  shareholders  to  do  what  they  think 
fit.  If  the  director  dies  I think  it  should 
be  for  the  shareholders,  or  the  surviving 
shareholders,  to  take  the  appropriate 
action. 

5444.  It  is  already  obligatory  under  the 
Act  for  all  public  companies  to  have  two 
directors,  is  it  not,  and  for  private  com- 
panies to  have  one.  So  this  would  only 
be  a step  in  the  same  direction  as  adopted 
at  the  time  of  the  last  Act.  It  is  not,  I 
suppose,  a point  of  first-rate  importance, 
but  one  does  sometimes  feel  that  there  is, 
or  so  one  is  told,  some  laxity  in  some  of 
these  private  companies  in  carrying  out 
what  they  ought  to  do  as  companies 

enjoying  limited  liability. No  statutory 

provision  is  going  to  prevent  such  laxity. 
It  is  a question  of  the  value  of  the  com- 
pany; and,  even  if  there  are  no  directors, 
in  practice  it  will  carry  on. 
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5445.  You  think  one  should  not  be  too 
particular  as  regards  the  observance  of 

all  the  rules  and  regulations? The 

more  rules  in  that  respect  the  more  rules 
there  will  be  to  get  broken  unintentionally. 

5446.  Professor  Gower:  Is  not  that  an 
argument  in  favour  of  allowing  a one-man 
company  to  do  away  with  compulsory 
annual  general  meetings,  which  in  fact  are 
farces?  Unless  a member  wants  to  have 
a meeting  there  is  no  reason  to  have  one. 

Surely  that  is  simple. 1 do  not  know 

where  exactly  that  would  lead  to. 

5447.  Chairman:  Your  answer  to  that 

question  is  that  you  are  in  favour  of 
letting  it  remain  as  it  is? Yes. 

5448.  Mr.  Scott:  You  suggest  that  there 
should  be  a minimum  of  two  subscribers 
to  a company  on  its  formation,  whether 
it  is  a public  or  a private  company?— — 
Yes. 

5449.  Does  that  also  mean  you  think 

there  need  only  be  two  members  of  any 
company  throughout  its  whole  life,  public 
or  private? Yes — that  is  the  recom- 

mendation of  the  Council. 

5450.  Chairman : The  next  point  is  this. 
As  I expect  you  may  know,  at  the  end  of 
1959  there  were  350,654  companies  on  the 
register,  and  new  registrations  were 
running  at  the  rate  of  29,000  a year  or 
something  of  that  order.  In  these  circum- 
stances some  people  might  think  that  the 
position  as  regards  companies  in  relation 
to  the  administration  of  the  Act  would  be 
somewhat  improved  if  limited  liability 
was  rather  less  easily  obtained.  Do  you 
think  that  is  a view  which  deserves  any 
consideration?  The  type  of  thing  one  has 
in  mind  is  altering  the  law  so  that  all 
companies,  including  what  are  now  exempt 
private  companies,  have  to  file  their 
accounts.  That  is  one  possibility  which 
it  is  thought  might  make  people  less  ready 
to  form  companies  in  every  kind  of  field. 

If  the  proposal  were  intended  to  serve 

simply  as  a means  of  cutting  down  the 
number  of  companies  which  are  regis- 
tered, we  should  oppose  that.  It  is 
another  matter  altogether  whether  every 
company  should  in  the  public  interest 
publish  its  accounts;  but  as  a method  of 
cutting  down  the  number  of  companies — 
no. 


5451.  This  suggestion  is  made  on  both 
grounds,  and  the  more  important  ground 
of  course  is  the  one  you  mentioned,  that 
is,  that  people  who  take  the  advantage  of 
limited  liability  ought  to  discharge  certain 

obligations  as  well. If  as  a matter  of 

public  policy  companies,  which  are  being 
registered,  should  be  restricted  in  some 
way,  I should  have  thought  a better  way 
of  effecting  this  would  be  to  enact  a law 
imposing  certain  restrictions. 

5452.  Something  like  requiring  a pre- 

scribed minimum  capital  or  that  kind  of 
thing  ? Perhaps  that,  yes. 

5453.  Then  there  is  a suggestion  that 
an  annual  registration  fee  might  be 

imposed. If  it  is  considered  necessary, 

as  a matter  of  public  policy,  to  restrict  the 
number  of  registrations — and  I am  not 
saying  whether  it  is  desirable  to  restrict 
them — there  is  one  method  by  which  we 
would  definitely  recommend  that  the 
number  of  registrations  should  be  cut 
down.  A large  number  of  companies  are 
formed  every  year  solely  for  the  purpose 
of  preserving  a name.  One  may  find 
three  companies,  A,  B and  C,  which  go 
into  liquidation  and  their  assets  are  trans- 
ferred to  a holding  company;  but  the 
name  must  be  different  from  A,  B and  C, 
so  another  company,  named  D,  is  formed. 
One  then  forms  three  private  companies 
named  A,  B and  C which  are  never 
intended  to  serve  any  purposes  but  hold 
the  names.  If  some  method  whereby 
these  names  might  be  registered  some- 
where, so  that  other  people  were  prevented 
from  using  them  could  be  devised,  that 
would  save  a number  of  registrations 
every  year. 

5454.  Professor  Gower:  On  this  point 
the  argument  has  been  put  up  by  the 
Registrar  of  Companies  that  although 
they  are  not  carrying  on  business  they  are 
in  operation,  and  you  cannot  strike  them 

off. He  certainly  is  accommodating  in 

that  respect;  he  does  not  in  practice  strike 
them  off. 

Professor  Gower:  I think  he  tried  it  once. 

5455.  Chairman  : There  is  another 
matter  and  that  is  the  practice  of  various 
enterprising  people  of  registering  com- 
panies with  limited  liability  for  sale  for  a 
consideration  over  and  above  what  it 
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has  cost  to  register  the  company.  Do  you 
think  that  is  a desirable  use  of  limited 
liability? 1 suppose  they  are  perform- 

ing a service  which  is  required,  and  most 
practising  solicitors  in  the  company  line 
from  time  to  time  do  require  companies 
at  short  notice.  People  who  form  these 
companies,  and  have  them  available,  do 
perform  a very  useful  service. 

5456.  You  see  no  objections  to  that? 

As  a practising  solicitor  I should  be 

rather  sorry  if  it  was  stopped;  I would 
rather  put  it  that  way. 

5457.  Then  coming  back  to  the  broad 
issue,  as  I said,  the  total  number  of  com- 
panies on  the  Register  at  the  end  of  1959 
was  about  350,000,  and  new  registrations 
were  running  at  the  rate  of,  say,  29,000  a 
year.  Supposing  you  were  sitting  in 
judgment  on  the  public  policy  on  this 
matter,  would  it  appear  to  you  that  these 

numbers  were  really  rather  large? 

The  numbers  are  large,  undoubtedly; 
whether  the  numbers  are  too  large  is 
entirely  a different  matter. 

5458.  The  position  is,  I understand, 

that  the  Registrar  is  rapidly  filling  Bush 
House  and  will  have  to  go  somewhere 
else.  There  are  so  many  companies  now 
on  the  Register  that  only  people  of  most 
remarkable  imagination  can  think  of  a 
name  that  does  not  already  belong  to 
another  company.  The  fact  is  that  the 
administrative  problem  is  becoming  very 
formidable. Yes. 

5459.  The  thing  is  too  popular,  that  is 
the  trouble.  That  is  why  it  has  been 
suggested  by  some  people  that  there  would 
be  no  harm  in  a stepping  up  of  the 
requirements.  But  you  do  not  take  that 

view? 1 should  be  sorry  to  see  the 

rights  of  the  subject  restricted  in  that  way 
unless  it  was  essential.  It  is  a restriction 
on  the  rights  of  the  subject  if  he  cannot 
form  a company  when  he  wants  to.  If 
there  must  be  restrictions  I suggest  making 
it  more  expensive.  I think  you  could  also 
save  several  hundred  companies  a year 
more  in  the  other  way  I have  suggested. 

5460.  In  a sense  the  whole  concept  of 
the  limited  company  restricts  the  rights  of 
some  of  Her  Majesty’s  subjects,  does  it 
not?  You  sell  your  goods  to  somebody, 
then  he  says  “ You  cannot  sue  me  because 


this  is  a limited  company  ",  and  so  on.  Is 
that  not  a restriction  on  the  liberty  of  the 

subject? 1 am  not  quite  certain  as  to 

the  gist  of  your  question  there.  Sir. 

5461.  Looking  at  it  from  this  point  of 

view;  you  said  everybody  should  be  free 
to  form  as  many  limited  companies  as 
he  likes,  and  to  prevent  him  doing  so 
would  be  an  invasion  of  the  liberty  of  the 
subject.  I was  only  putting  it  from  the 
other  point  of  view  that  the  privilege  of 
limited  liability  invades  the  rights  of  those 
who  do  not  belong  to  the  limited  company, 
who  are  not  a limited  company,  so  to 
speak.  But  so  far  on  the  matters  I have 
put,  your  view  is  against  any  change? 
The  next  one  is  the  abolition  of  the  ultra 
vires  rule.  Y ou  are  in  favour  of  abolishing 
that  rule  as  between  the  company  and 
third  parties;  that  is  right? Yes. 

5462.  You  say  that  the  company  should 
be  allowed  to  impose  restrictions  as  to 
objects  and  powers  in  its  memorandum? 
As  between  itself  and  the  share- 
holders it  should  be  able  to. 

5463.  That  is  the  next  thing.  These 

restrictions  operate  only  as  between  the 
company  and  its  shareholders. Yes. 

5464.  The  third  party  is  protected  unless 
he  has  express  notice  of  the  fact  that  one 
or  other  of  the  restrictions  is  infringed? 
Your  recommendation  on  that  is  in 
paragraph  25,  where  the  Council  recom- 
mend that  the  ultra  vires  rule  should  be 
abolished,  and  the  company  should  be 
able  to  do  anything  an  individual  can  do, 
and  accordingly  it  should  no  longer  be 
necessary'  to  set  out  in  the  memorandum 
of  association  the  objects  of  the  company. 
Then,  your  third  recommendation  on  this 
subject,  the  company  should  be  entitled 
to  incorporate  in  the  memorandum  such 
restrictions  as  regards  its  objects  as  it 
chooses,  but  these  restrictions  should 
operate  only  domestically  as  between  the 
company  and  its  members  and  directors. 
I think  you  have  also  said  somewhere  that 
the  third  party  should  not  be  affected  by 
any  restrictions  in  the  memorandum 

unless  he  has  had  express  notice? 

That  is  in  paragraph  44  dealing  with  the 
exercise  of  the  company's  powers  by  the 
directors.  So  far  as  the  objects  and 
powers  of  the  company  are  concerned, 
the  Council’s  recommendation  is  that  the 
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ultra  vires  rule  should  be  abolished  in  its 
entirety  and  the  public  should  he  able  to 
deal  with  the  company  as  it  can  deal  with 
another  individual.  When  it  comes  to  the 
member  of  the  public  dealing  with  the 
company  through  the  director  as  one  of 
its  agents,  the  recommendation  there  is 
that  the  member  of  the  public  should 
again  be  absolutely  protected  unless  he 
has  express  notice  that  the  director  is 
acting  beyond  his  powers.  In  fact  the 
wording  in  paragraph  44  is  not  perhaps 
as  clear  as  it  might  be,  because  it  does 
refer  there  to  the  exercise  by  boards  of 
directors  of  the  powers  of  the  company. 
The  Council  did  intend  to  refer  to  the 
exercise  of  the  powers  of  the  company  by 
not  merely  the  board  of  directors  but  by 
an  individual  purporting  to  act  on  behalf 
of  the  company. 

5465.  It  is  not  your  intention,  or  is  it 

your  intention,  so  far  as  ultra  vires  is 
concerned,  that  the  third  party  might  be 
affected  by  express  notice  of  the  restric- 
tion?  The  third  party  undoubtedly 

would  be  affected  by  the  recommendation 
as  to  express  notice  when  we  deal  with  a 
director  having  the  power  to  represent 
the  company. 

5466.  So  that  your  recommendation 
would  not  leave  a third  party  completely 

unaffected? No — if  he  had  express 

notice;  and  it  is  appreciated  that  it  does, 
perhaps,  lead  to  the  possibly  anomalous 
position  that  the  person  himself  in  those 
circumstances  might  be  better  off  by  not 
inquiring  into  the  company’s  memoran- 
dum of  association.  That  aspect  is  not 
discussed. 

5467.  We  have  discussed  this  question 

many  times  in  the  course  of  our  meetings. 
It  is  a very  difficult  topic  and  hard  to  get 
a really  satisfactory  scheme,  short  of 
abolishing  the  ultra  vires  rule.  What 
would  be  your  view  of  the  proposal  that 
the  rule  should  remain  but  that  the  Court 
should  be  able  in  a proper  case  to  hold 
that  the  contract  should  be  binding,  not- 
withstanding it  was  ultra  vires ? 1 

suppose  it  would  give  a modicum  of 
protection  to  the  third  party  in  his 
dealings  with  the  company. 

5468.  What  I had  in  mind  was  that 
these  cases  are  comparatively  rare  nowa- 
days and  when  they  come  out  it  is  almost 


invariably  in  a winding  up.  Before  that 
there  is  nobody  sufficiently  interested  to 
raise  the  question.  If  the  Court  said  the 
third  party  had  acted  honestly  and  reason- 
ably and  had  had  no  grounds  for  suppos- 
ing that  the  thing  was  ultra  vires,  the 
Court  might  approve  the  contract  but 
only  on  condition  that  the  third  party 
performed  his  part  of  the  bargain. 
Admittedly  that  would  not  be  very  artistic, 
and  it  would  still  leave  the  ultra  vires  rule 
hanging  in  the  air,  so  to  speak,  but  it 

might  be  better  than  nothing. It  might 

be  better  than  nothing,  because  there 
would  be  some  means  for  the  third  party 
to  apply  to  get  his  contract  validated.  It 
is  not  nearly  so  satisfactory  as  a third 
party,  having  a valid  contract,  not  having 
to  attempt  to  get  it  validated. 

5469.  You  would  give  a qualified  and 
provisional  blessing,  as  it  were,  to  my 

suggestion? It  does  not  get  over  the 

difficulty  of  the  third  party  being  left  to 
inquire  on  whatever  he  was  dealing  with. 

5470.  If  the  Court  was  given  a wide 

discretion  it  could  judge  in  the  circum- 
stances of  each  particular  case  whether 
the  third  party  was  acting  reasonably  and 
proceeding  on  the  assumption  that  the 
company  had  got  power  to  buy  coal,  for 
instance. Yes. 

5471.  Mr.  Scott : Would  you  see  any 
objection  to  the  memorandum  and 
articles  not  being  open  to  public  inspec- 
tion— that  they  should  be  documents  for 
the  shareholders  only  and  not,  as  it  were, 

for  the  public? If  you  are  going  to 

follow  the  last  line  of  thought  I should 
have  thought  it  would  be  essential  there 
must  be  inspection,  if  the  Court  is  going  to 
deliberate  whether  a person  has  acted 
reasonably  in  making  a contract. 

5472.  Forgetting  the  last  suggestion  for 
a moment  and  going  back  to  your  recom- 
mendation, would  you  in  fact  see  any 
objection  to  the  memorandum  and  articles 
no  longer  being  public  documents  ? . I 
presume  the  main  reason  for  their  being 
public  documents  is  to  give  the  world 
notice  of  what  the  company  does  from  the 
point  of  view  of  whether  a transaction  is 

or  is  not  ultra  vires  ? 1 do  not  think 

any  objection  would  be  seen  to  their  not 
being  public  documents. 
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Mr.  Lawson : Would  it  be  necessary  for 
these  to  be  published  if  someone  wants  to 
become  a shareholder?  If  you  are  going 
to  buy  shares  in  the  company  you  should 
be  able  to  ask  for  them. 

Mr.  Scott : I doubt  in  fact  whether  the 
shareholders  can  really  tell,  looking  at 
these  documents,  what  in  fact  the  com- 
pany does. 

Mr.  Lawson:  Quite  a number  of  inves- 
tors, including  companies,  when  they 
want  to  buy  shares  in  a company,  want  to 
look  at  the  articles  of  association  and 
memorandum. 

Mr.  Scott : I think  they  could  ask.  But 
I am  putting  forward  the  suggestion  that 
it  should  not  be  open  to  everybody  as  a 
right.  I think  if  there  was  a possibility  of 
merger  the  directors  would  be  able  to 
make  them  available,  but  I put  the  ques- 
tion whether  looking  at  the  memorandum 
today  gives  anybody  any  idea  of  what  the 
company  does? 

5473.  Mr.  Bingen:  The  majority  of  our 
troubles  are  very  largely  to  do  with  objects 
and  powers.  Is  there  any  objection  to 
altering  the  law  to  give  corporations  the 
same  power  as  a natural  person,  at  the 
same  time  preventing  the  undue  acquisi- 
tion of  powers  by  directors  at  the  expense 
of  shareholders,  by  providing  that  the 
company  shall  not  make  a major  change 
in  its  operations  without  getting  the 
consent  of  the  shareholders  at  a general 

meeting? That  would  be  legislation  on 

degree,  and  that  would  present  so  much 
difficulty.  What  constitutes  a major 
change? 

5474.  That  is  going  to  be  covered  when 

we  discuss  a later  question.  But  many 
people  are  asking  themselves  whether 
there  is  any  objection  as  a matter  of  law 
to  corporations  having  all  these  powers. 
As  we  know,  the  larger  companies  take 
all  these  powers. That  is  the  recom- 

mendation of  the  Council,  that  they  should 
have  the  same  powers  as  a natural  person, 
in  fact  putting  them  in  the  position  of  a 
corporation  incorporated  by  charter. 

5475.  I thought  you  referred  in  para- 
graph 44  to  the  position  of  a third  party 
in  the  absence  of  express  notice,  so  you 
must  envisage  some  restriction  of  powers. 
If  you  do  not  have  a restriction  of 


that  sort  you  are  going  to  be  in  difficul- 
ties. Does  it  not  virtually  amount  to  a 
conspiracy  if  the  third  party  contracts 
with  the  company  to  the  detriment  of 
the  shareholders,  knowing  full  well  that 
what  he  is  doing  is  ultra  vires  the  company, 
outside  the  powers  of  the  company,  or 
alternatively  is  outside  the  powers  of  that 
particular  director  acting  under  his  own 
signature  and  the  seal  of  the  company? 

Mr.  Bingen:  I never  thought  of  it  in 
that  light. 

Professor  Gower:  If  your  recommenda- 
tion were  carried  out  what  in  fact  would 
happen  would  be  that  the  memorandum 
or  articles  would  say  that  without  the 
consent  of  the  company  in  general  meeting 
the  following  things  should  not  be  done. 
Under  the  rule  in  Turquand's  case  a 
third  party  dealing  with  the  company 
would  be  entitled  to  assume  that  the 
consent  at  general  meeting  had  been 
obtained,  therefore  unless  he  had  express 
notice  he  would  not  be  affected.  The 
only  circumstances  in  which  he  could  be 
affected  would  be  if  he  knew  as  a fact  that 
the  directors  of  the  company  with  whom 
he  was  dealing  were  acting  improperly 
and  he  was  in  a civil  conspiracy  with  them. 

5476.  Chairman:  In  paragraph  26  you 
put  in  a plea  for  simplification  of  the 
provisions  as  to  alteration  of  the  memo- 
randum of  association,  and  I think  the 
material  point  really  is  that  the  company 
should  be  able  to  alter  its  objects  by  special 
resolution  in  any  respect  and  not  for  the 

limited  purposes  listed  in  section  5. 

Yes. 

5477.  What  is  the  possibility  at  present 
of  having  the  thing  upset  in  21  days 
because  the  alterations  are  not  within  die 
power  of  alteration  contained  in  section 
5;  perhaps  the  power  of  alteration  is 
exercised  in  practice  for  purposes  not 

covered  by  section  5 (1)  ? Yes,  in 

practice  that  is  what  tends  to  happen. 

5478.  Could  you  help  us  on  this?  The 
case  of  the  company  incorporated  with  a 
licence  from  the  Board  of  Trade  to  dis- 
pense with  the  word  “ Limited  ”.  Some 
provision  would  have  to  be  made  for 
that,  would  it  not,  otherwise  such  a 
company  might  go  ahead  and  alter  its 
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objects  and  find  that  it  had  lost  its 

licence? 1 agree  there  would  have  to 

be  some  restriction  in  such  cases.  In  the 
ordinary  case,  if  there  is  any  doubt,  the 
company  would  be  advised  to  alter  the 
articles  for  the  21  days  and  after  that  see 
if  the  alterations  were  confirmed. 

5479.  Then  the  next  one  is  paragraph 
30  which  concerns  shares  of  no  par  value. 
You  say  the  Council  endorse  the  recom- 
mendation of  the  Gedge  Committee  on 
shares  of  no  par  value.  Could  you  tell  us 
what  you  think  about  preference  as 
opposed  to  ordinary  shares  of  no  par 
value? 1 think  the  subject  of  prefer- 

ence shares  of  no  par  value  presents 
difficulties,  because  such  shares  seem  to 
us  to  be  almost  a contradiction  in  terms. 
The  essence  of  preference  shares  is  to 
obtain  a fixed  preferential  income,  and  to 
be  repaid  preferentially  in  liquidation.  If 
preference  shares  of  no  par  value  really 
mean  that  someone  subscribes  for  a share 
and  he  will  receive  £5  a year,  it  would 
appear  to  be  a method  of  facilitating  the 
issuing  of  preference  shares  at  what  would 
be  really  a discount.  It  is  almost  a contra- 
diction in  terms  to  talk  of  preference 
shares  of  no  par  value. 

5480.  If  you  eliminate  the  par  value, 
you  have  got  to  stick  on  something  which 
comes  very  near  to  par  value  in  order  to 
make  the  thing  work  and  then  you  have 
to  express  your  dividend  as  a sum  of 

money  and  not  as  a percentage. Yes. 

I am  aware  that  preference  shares  of  no 
par  value  do  exist  in  America  and  Canada, 
but  they  do  not  seem  to  fit  in  very  well 
with  the  English  company  set-up. 

5481.  A number  of  witnesses,  I think, 
have  shared  your  view;  I do  not  Imow 
where  the  ultimate  balance  of  opinion 
would  lie.  The  criticism  is  that,  having 
laboriously  got  rid  of  your  nominal  value 
preference  shares  you  have  got  to  put  some 
substitute  sum  of  money  in  its  place,  and 
it  has  been  advanced  that  one  might  just 
as  well  leave  them  as  preference  shares 

with  a par  value. The  ordinary  share 

of  no  par  value  is  the  logical  share, 
because  it  merely  means  a share  in  the 
company  and  that  is  a clear  conception, 
but  to  have  preference  capital  cut  up  into 
no  par  value  does  not  seem  to  make 
sense. 


Mr.  Mackinnon : What  about  the 
facility  of  issuing  shares  in  effect  at  what 
we  would  consider  a discount  now?  The 
Americans  have  said  that  it  is  a great 
facility  to  be  able  to  issue  a preferential 
slice  without  being  tied  to  the  nominal 
value  at  issue.  There  is  that  advantage 
in  being  able  to  issue  at  a discount. 
Money  rates  vary  all  the  time  and  it  may 
otherwise  be  difficult  to  issue  further 
shares  in  line  with  existing  shares. 

5482.  Mr.  Scott:  You  have  a class  of 
4 per  cent,  preference  shares  which  was 
issued  soon  after  the  war.  You  cannot 
issue  any  more  shares  today  pari  passu ; 
if  they  were  all  no  par  value  shares  then 

you  could. Yes;  it  would  amount  to 

the  issue  of  shares  at  a discount. 

5483.  Professor  Gower:  I am  not  sure 

that  par  value  preference  shares  are  not 
being  used  sometimes  to  deceive  the 
investor;  a company  issues  preference 
shares,  of  a nominal  value  of  5s.  at 
6s.  3d.,  and  the  articles  provide  that  on 
winding  up  you  get  the  capital  paid  up 
thereon,  that  is  5s.  If  they  are  no  par 
shares  the  true  position  would  have  to  be 
stated,  namely  that  the  shares  carry  a 
dividend  of  so  many  pence  per  share, 
and  on  winding  up  they  get  back  a fixed 
sum. Y es. 

Mr.  Bingen:  While  we  are  on  this 
question  of  preference  shares,  I would  like 
to  know  the  view  of  the  Law  Society, 
about  preference  shares  being  repaid  at 
par  on  a reduction  of  capital. 

5484.  Chairman:  While  the  company 
is  a going  concern  the  preference  share 
gets  its  dividend.  In  a winding  up,  in 
accordance  with  its  preferential  right,  it 
gets  paid  off  at  par  in  priority  to  any  other 
shares,  and  it  gets  its  arrears  and  accruals 
of  fixed  preference  dividend.  It  has  been 
held  on  a reduction  of  capital,  when  a part 
of  the  capital  has  been  returned  to  the 
members,  that  for  the  purposes  of  distri- 
buting to  the  member  he  shall  be  entitled 
to  the  rights  he  would  have  in  winding  up, 
and  that  means  that  when  there  is  a 
reduction  in  capital  the  7 per  cent, 
preference  shares  are  paid  off  at  par ; and 
it  might  be  difficult  for  them  to  find  another 
investment  so  high  in  yield.  Of  course 
today  it  probably  would  be  possible,  but 
one  has  to  imagine  the  preference  share 
as  carrying  a dividend  substantially  higher 
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than  the  return  that  the  holders  would  be 
likely  to  get  on  their  money  elsewhere. 

It  is  suggested  that  in  a case  of  that  kind 
they  should  be  paid  out  on  the  basis  of 
some  kind  of  assessment  of  their  fair 
capital  value  or  something  of  that  sort. 

You  are  referring  to  the  Spens 

formula,  that  they  should  be  paid  out  at 
par  or  at  average  market  price  over  the 
last  six  months  whichever  is  the  higher, 
which  was  devised  to  overcome  the 
objection  after  the  two  House  of  Lords 
cases,  when  it  was  decided  that  there  was 
no  variation  of  the  rights  of  preference 
shareholders,  who  were  to  receive  the 
dividend  until  liquidation  and  then  to  be 
repaid  on  liquidation. 

5485.  Chairman : For  what  purpose  was 

the  Spens  formula  devised? In  order 

to  avoid  the  hardship  of  a preference 
share  being  repaid  at  par  on  a reduction 
of  capital. 

5486.  In  connection  with  what  event? 

Following  the  two  House  of  Lords 

cases  which  upheld  the  repayment  of 
preference  shares  at  par  on  a reduction  of 
a capital. 

5487.  It  was  produced  as  a model  or 
draft  clause  which  it  would  be  suitable  to 
incorporate  thereafter  in  the  definition  of 
the  rights  of  any  class  of  preference 

shares? Yes,  and  it  has  been  very 

widely  adopted. 

5488.  There  is  therefore  no  particular 

difficulty  with  new  companies  or  new 
issues,  so  it  looks  as  if  this  difficulty 
narrows  itself  down  to  a rather  diminish- 
ing class  of  preference  shareholders  ? 

Yes. 

5489.  There  would  be  difficulty  in 
introducing  it  retrospectively  into  articles 

which  have  the  old-fashioned  form. 

Every  preference  share  is  taken  subject  to 
contract  between  the  company  and  the 
persons  who  take  its  shares,  and  the 
question  arises  whether  there  is  any 
justification  for  interfering  with  the 
sanctity  of  existing  contracts  at  the  ex- 
pense of  another  class  of  shares. 

Mr.  Althaus : It  may  raise  great  difficulty 
for  the  issuing  of  preference  shares  in  the 
future  unless  there  is  some  provision. 

5490.  Mr.  Mackinnon:  Has  not  this 
point  in  practice  been  taken  care  of  by 
various  organisations.  Whenever  this 


type  of  share  comes  up  and  there  is  a re- 
organisation, they  have  insisted  on  some 
protection  being  introduced  into  the  con- 
stitution as  a protection  against  repay- 
ment?  Undoubtedly  there  are  bodies 

which  bring  pressure  to  bear  in  that  way 
on  certain  occasions. 

5491.  So  that  the  class  affected  is  an 

ever-diminishing  one  each  year? 1 

think  it  is  fair  to  say  that. 

5492.  Chairman : Provided  the  company 
draftsmen  are  sufficiently  enlightened  to 

adopt  the  Spens  formula. Or  the 

people  who  are  concerned  with  the  com- 
pany are  sufficiently  enlightened  to  insist 
on  it. 

5493.  So  that  the  only  shares  adversely 
affected  by  this  from  the  practical  point 
of  view  may  be  those  already  in  existence 
before  those  two  decisions  in  the  House 
of  Lords.  That  would  be  a diminishing 

class,  as  Mr.  Mackinnon  said. 1 

would  say  for  one  case  when  the  Spens 
formula  is  adopted  there  are  49  cases 
when  it  is  not  adopted.  Taking  the 
very  large  number  of  companies,  it  is  the 
enlightened  people,  those  who  are  going 
to  refer  to  the  associations  in  the  City  of 
London,  for  example  the  big  companies, 
that  are  going  to  have  the  Spens  formula 
when  making  a public  issue.  They  now 
know  that  a public  issue  of  preference 
shares  without  the  Spens  formula  will  be 
looked  at  askance  and  probably  would 
not  be  taken;  but  where  there  is  no  public 
issue  it  is  only  very  occasionally  that  the 
Spens  formula  would  apply. 

5494.  Mr.  Watson : The  interpretation 

of  the  law  seems  to  be  that  in  a capital 
reduction  scheme  whereby  that  company 
is  enabled  to  get  rid  of  its  surplus  capital 
it  is  entitled  and  indeed  almost  induced 
to  pay  off  the  preference  shares  at  par. 
That  might  in  certain  cases  be  unfair  and 
do  you  think  the  law  might  be  amended 
to  the  effect  that  while  the  preference 
shareholders  might  be  offered  to  be  repaid 
at  par  they  would  have  the  right  to  reject 
that  and  to  say  that  they  were  willing  to 
see  the  cash  going  to  the  equity  share- 
holders?  Mr.  Cole : I think  that  some 

difficulties  arise  in  that  many  preference 
share  rights  are  drafted  on  a return  of 
capital  on  liquidation  or  otherwise;  they 
get  all  sorts  of  formulae  which  are  diffi- 
cult to  apply  to  a proposition  such  as  that. 


1139 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


\lth  February,  1961]  sir  Charles  Norton,  mr.  k.  d.  cole,  [ Continued 

MR.  G.  F.  H.  DENNEHY,  MR.  N.  F.  HENLE,  MR.  A.  M.  WELSFORD  AND  MR.  D.  D.  MACKINTOSH 


5495.  Mr . Watson:  But  preference 
shareholders  might  prefer  to  continue 
being  preference  shareholders  even  though 
this  surplus  cash  were  distributed  in 
another  direction,  namely,  to  the  equity 
shareholders.  Do  you  see  anything 

wrong  with  that? Mr.  Welsford : I 

should  have  thought  it  would  be  depleting 
the  funds  of  the  company  -at  the  expense 
of  the  preference  shareholder;  the  answer 
would  be  that  the  preference  shareholder 
had  his  opportunity  to  get  out  and  he  did 
not  take  it.  Often  persons  choose  the 
company,  in  which  they  want  to  hold 
preference  shares,  according  to  the  stand- 
ing of  that  company.  They  will  not  want 
to  be  placed  in  the  position  later  on  of 
being  forced  to  accept  the  repayment  of 
those  shares.  The  other  point  about  the 
unfairness  of  being  repaid  at  par — cases 
have  arisen  from  time  to  time  whereby 
companies  want  to  get  rid  of  both  prefer- 
ence shares  and  surplus  cash.  They  have 
gone  to  the  ordinary  shareholders  and 
asked  them  to  alter  the  articles  of  the 
company  so  that  the  preference  share 
rights  would  be  altered  first  of  all.  Then 
the  procedure  would  be  followed  of 
reducing  the  capital  by  repaying  the 
preference  shares,  not  however  at  par,  but, 
as  an  example,  at  a premium  of  half-a- 
crown  a share.  This  recognises  the  un- 
fairness to  which  you  referred. 

Chairman:  I think  that  is  as  far  as  we 
can  carry  that  one.  It  looks  as  though  it 
could  hardly  be  dealt  with  retrospectively, 
but  the  point  is  one  which  will  certainly 
be  borne  in  mind  by  draftsmen  in  the 
future,  and  once  it  gets  into  one  of  the 
well-known  precedent  books  it  may  be 
adopted  in  more  and  more  articles.  I 
think  we  might  pass  from  that. 

5496.  Mr.  Lawson:  Could  I make  one 
point?  We  left  no  par  value  on  the  basis 
that  there  was  apparently  some  advantage 
in  having  no  par  preference  shares  because 
they  might  be,  in  effect,  issued  at  a dis- 
count. Arising  out  of  that,  is  there  any 
reason  why  preference  shares,  or  indeed 
any  shares,  should  not  be  issued  at  a 

discount  on  par  valuation? Mr.  Cole: 

Does  it  not  follow  entirely  from  the  con- 
ception of  a fixed  nominal  capital  that  you 
have  some  sort  of  obligation  to  the  public 
to  maintain  your  fixed  capital? 


5497.  You  have  that  with  your  no  par 
value  preference  shares  too,  you  have  that 
obligation;  you  say  on  liquidation  they 
are  to  be  repaid  at  £100,  but  they  may  be 

issued  at  £95. With  no  par  value 

shares  you  do  have  a stated  capital. 
Members  of  the  public  do  not  expect  to 
see  a fixed  nominal  capital.  One  must 
examine  the  accounts.  If  there  were  the 
same  thing  with  preference  shares  it  would 
not  do  any  harm. 

Mr.  Lawson : I find  it  awfully  hard  to 
see  the  difference;  if  you  can  issue  no  par 
value  shares  effectively  at  a discount  I 
should  have  thought  you  ought  to  be 
allowed  to  do  it  with  par  value  shares. 

5498.  Chairman:  The  next  point  is  on 
partnerships  with  more  than  20  members; 
that  is  dealt  with  in  paragraph  34  of  your 
memorandum.  You  recommend  that  the 
prohibition  of  partnerships  with  more 
than  20  members  should  be  abolished. 
Leading  up  to  that  you  say  in  effect  that 
large  commercial  partnerships  are  now  a 
rarity  and  you  direct  yourselves  primarily 

towards  the  professional  firms. Mr. 

Dennehy:  The  recommendation  was  in- 
tended to  be  in  respect  of  professional 
firms. 

5499.  I suppose  there  are  still  some 

difficulties  in  the  case  of  large  partner- 
ships?  A partnership  is  a somewhat 

cumbersome  organisation;  the  larger  it 
gets  the  more  cumbersome  it  is,  but  I 
would  have  thought  the  difficulties  were 
mainly  internal  ones  for  the  partners  them- 
selves, and  if  the  matter  is  to  be  judged  by 
the  public  good,  then  it  is  for  the  partners 
themselves  to  consider  how  large  they  are 
going  to  allow  their  organisation  to  grow. 

5500.  Am  I right  in  thinking  that  now 
under  current  practice  a firm  can  be  sued 

in  the  firm  name? It  can  as  a matter 

of  procedure,  but  execution  I think  has  to 
issue  ultimately  against  the  individual 
partners.  I think  the  facility  to  sue  the 
firm  in  the  firm  name  is  a procedural 
facility. 

5501.  You  have  to  execute  against  the 

individuals? Against  the  individual 

partners. 

5502.  Of  course  the  fact  that  we  are 
talking  of  professional  partnerships  would 
make  it  improbable  ex  hypothesi  that  there 
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are  any  large  outstanding  debts. We 

would  certainly  hope  that  is  so ! 

5503.  I am  seeking  to  draw  the  distinc- 
tion between  a professional  partnership 
and  a commercial  partnership  which  might 

incur  very  large  liabilities  indeed. Yes, 

indeed. 

5504.  Whereas  a professional  partner- 
ship, as  long  as  they  can  pay  rent  and 
overheads  and  so  forth,  are  not  generally 

indebted  in  comparable  sums. Yes, 

and  the  Council  would  think  that  to  be  a 
relevant  factor  in  the  recommendation 
that  the  limitation  should  be  lifted  as 
regards,  at  any  rate,  professional  part- 
nerships. 

5505.  How  would  you  define  a profes- 
sional as  compared  with  a business 

partnership  ? There  would  seem  to  be 

two  ways  of  tackling  it.  One  is  through 
an  attempt  at  a definition,  but  possibly 
the  preferable  way  to  deal  with  it  would 
be  that  the  Board  of  Trade  should  pre- 
scribe from  time  to  time  what  professional 
partnerships  were  for  this  purpose  by 
reference  to  the  professional  bodies  exist- 
ing. They  would  also  be  able  to  add  to 
them  from  time  to  time.  But  there  is  a 
precedent  for  a statutory  definition  in 
connection  with  the  National  Defence 
Contribution  and  the  Excess  Profits  Tax 
under  the  1937  and  1939  Finance  Acts. 

5506.  There  was  indeed.  You  remem- 
ber the  case  of  the  optician  who  prescribed 
spectacles  at  the  back  of  his  premises  and 
then  he  came  into  his  shop  and  sold 
spectacles  over  the  counter,  and  every 
person  who  had  to  deal  with  these  cases 

found  differently? Ultimately  there 

was  a judgment  of  Solomon  on  the  matter. 
As  an  optician  he  was  held  to  be  a trader; 
as  an  oculist  he  was  a professional  person 
and  was  exempt,  and  his  profits  had  to  be 
split  accordingly.  Essentially  what  ap- 
pears to  have  been  established  by  the  case 
is  that  whether  a profession  exists  or  not 
in  any  particular  instance  is  a question  of 
fact. 

5507.  An  attractive  method  of  dealing 
with  it  would  be  the  one  you  suggested, 
of  listing  all  the  various  professional  bodies 
and  saying  that  the  people  who  were 
members  of  these  professions  could  have 
partnerships  exceeding  20.  You  could 
define  professions  the  other  way  by  saying 


that  anyone  who  belongs  to  the  specific 
bodies,  which  the  Board  of  Trade  could 
add  to,  should  be  deemed  to  be  carrying 
on  a profession  for  the  purposes  of  the 

abolition  of  the  prohibition. That  was 

the  solution  we  would  have  preferred.  If 
a definition  were  asked  for  one  could  take 
the  precedent  of  the  Finance  Acts. 

5508.  It  might  interest  you  to  know 
that  a week  ago  we  had  a witness  here 
who  was  one  of  187  partners  in  a firm 
of  accountants  in  the  United  States;  he 
said  they  met  once  a year  and  hired  a hall. 

. - . -One  read  in  the  Press  yesterday  of  a 
well-known  American  stockbroking  part- 
nership with  103  partners  which  appeared 
to  be  exceedingly  prosperous. 

5509.  Mr.  Bingen’.  Why  not  cut  out 

section  434  altogether?  There  are  not 
many  commercial  people  who  would  want 
to  carry  on  a partnership  of  more  than 
20. The  Council  found  concrete  evi- 

dence on  that  matter  rather  hard  to  come 
by.  One  knows  instinctively  of  the 
inherent  unattractiveness  of  the  large 
partnership  organisation  for  active  trading 
in  modem  conditions,  and  certainly  that 
would  impose  its  own  restraint.  It  was 
thought  that  was  so,  but  there  is  not  really 
much  concrete  evidence  to  go  on. 

5510.  Professor  Gower:  Do  you  not 
think  it  might  lead  to  people  trying  to  get 
round  the  Companies  Act  and  the  Pre- 
vention of  Fraud  Act  by  advertising  in 
the  Press  for  partners,  collecting  capital 

from  as  many  people  as  they  could? 

I would  think  that  kind  of  abuse  would  be 
best  dealt  with  by  specific  legislation 
directed  against  the  abuse  rather  than 
perpetuating  a restriction  of  this  kind. 

5511.  Mr.  Scott:  If  you  had  more  than 
20  companies  engaged  in  a joint  enterprise, 
for  example,  building  a large  factory, 
various  companies  each  undertaking  their 
own  particular  part  of  the  work — founda- 
tions, construction,  electrical,  all  the 
thousand  and  one  things  that  could  arise 
— it  is  quite  possible  you  could  have  a 
consortium  assembled  together  in  that 
way  and  they  would  be  carrying  on 
business  in  that  particular  enterprise  in 

partnership. That  could  come  about, 

indeed. 

5512.  That  does  in  fact  in  practice  often 
happen.  Even  if  only  for  one  or  two 


1141 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Ylth  February , 1961]  sir  Charles  Norton,  mr.  k.  d.  cole,  [< Continued 

MR.  G.  F.  H.  DENNEHY,  MR.  N.  F.  HENLE,  MR.  A.  M.  WELSFORD  AND  MR.  D.  D.  MACKINTOSH 


isolated  transactions  involved  in  a con- 
sortium venture  where  they  have  not 
formed  a special  company  for  the  purpose, 
they  could  all  be  jointly  interested  as 
partners. Yes. 

5513.  It  would  be  quite  reasonable  to 
permit  that  also,  would  it  not,  rather  than 

to  restrict  such  partnerships  to  20? 

Certainly.  Limitation  is  not  being  advo- 
cated in  any  way.  I find  it  difficult  to 
answer  that,  because  any  of  the  con- 
siderations that  one  supposes  are  valid 
ones  in  favour  of  the  limitation  would 
equally  apply. 

5514.  Might  it  not  be  better  to  delete 
the  section  entirely  rather  than  try  to 
exempt  only  the  professional  partnership? 

The  Council’s  recommendation  as 

submitted  is  in  line  with  that  suggestion. 
The  Law  Society  has  no  information  to 
judge  of  the  matter  outside  the  scope  of 
professional  partnerships,  but  I think  the 
Council’s  feeling  would  be  that  the  aboli- 
tion of  the  limit  should  apply  also  as 
regards  commercial  trading  partnerships. 

Sir  Charles  Norton : It  was  never  the 
intention  to  restrict  this  to  the  professions, 
but  we  did  not  really  feel  there  w'as 
sufficient  evidence  for  advocating  it  in  the 
industrial  and  commercial  world  as  well. 

5515.  Mr.  Lawson : Do  you  think  there 

should  be  no  upper  limit  at  all  ? Mr. 

Dermehy : No,  I would  think  not;  in 
putting  a case  for  abandoning  the  limit 
of  20  I would  think  that  there  is  no  other 
figure  which  should  constitute  a limit. 

5516.  Chairman : I suppose  you  could 
have  a partnership  composed  of  a hundred 

limited  companies? Yes,  indeed,  as 

Mr.  Scott  was  suggesting;  but  that,  one 
would  think,  would  be  the  least  objection- 
able form  of  large  partnership  rather  than 
the  most.  It  has  also  to  be  borne  in  mind 
on  Mr.  Scott’s  point  that  a large  group 
of  companies  engaged  in  that  way  would 
have  the  technical  and  professional  advice 
available  to  them  to  prevent  a partnership 
coming  into  being,  if  they  were  concerned 
that  that  result  should  not  come  about. 

5517.  Chairman : Then  the  next  point 
concerns  exempt  private  companies  and 
you  discuss  the  matter  in  your  memo- 
randum and  express  your  conclusions  in 
paragraph  39  where  you  say  that  the 


Council  recommend  that  the  distinction 
between  private  companies  and  exempt 
private  companies  should  remain.  The 
important  matter  in  that  connection  is 
one  we  have  already  touched  on  in  our 
discussion,  and  that  is  the  exemption 
accorded  to  the  exempt  private  company 
from  the  ordinary  obligation  to  file 
accounts.  As  I understand  it  you  agree 
that  they  should  be  subject  to  the  ordinary 
obligation  of  every  other  company  as 
regards  the  auditing  of  their  accounts  and 
the  qualifications  of  the  auditor.  But  I 
gather  it  is  your  view  that  the  exemption 
from  filing  the  accounts,  although  they 
have  to  be  prepared  and  audited  as  well 
as  those  of  any  other  company,  should 

remain? Mr.  Cole’.  That  is  so.  We 

do  not  really  see  any  reason  to  change 
the  present  position.  We  are  not  con- 
vinced that  the  availability  of  published 
accounts  would  really  help  people  in 
deciding  whether  to  give  credit  or  not. 
We  believe  that  if  people  do  inquire  they 
get  bank  references  which  are  probably 
just  as  good,  and  in  many  cases  what  is 
shown  on  the  file  is  not  very  indicative  of 
the  state  of  the  company;  if  it  has  only 
got  a capital  of  £2  and  a debenture  in 
favour  of  the  bank,  on  the  face  of  it  it  is 
not  likely  to  be  very  creditworthy.  The 
Council’s  recommendation  against  alter- 
ing the  present  position  is  really  based  on 
the  proposition  that  there  is  no  evidence 
available  that  it  needs  to  be  altered. 

5518.  We  have  had  evidence  from  a 
certain  number  of  witnesses,  such  as 
insurers  of  credit  risks,  and  I think  they  all 
say  that  they  would  much  prefer  to  have  the 
accounts  filed  at  Bush  House  where  they 
could  go  and  examine  them  at  leisure 
without  being  put  under  the  necessity^  of 
going  to  the  company  which  is  going 
to  be  trusted  and  saying  “ May  I see  your 

accounts?  ”. 1 do  not  think  we  should 

in  any  way  resist  the  abolition  of  this 
exemption  if  it  were  definitely  shown  that 
it  would  fulfil  a public  need  if  it  were 
abolished. 

5519.  The  figures  are  rather  impressive. 
The  proportion  of  exempt  private  com- 
panies to  all  kinds  of  companies  is  of  the 
order  of  80  or  90  per  cent.  So  that  in  the 
end  one  cannot  help  feeling  that  the 
exemption  may  have  extended  more  widely 
than  the  Cohen  Committee  ever  intended. 
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because  they  felt  it  was  a sort  of  special 
exemption  to  protect  what  they  referred 
to  as  the  small  family  business,  and  it 
becomes  a question  when  you  have  a 
percentage  like  that  whether  the  field  is 
not  wider  than  the  members  of  that 

Committee  appreciated. 1 suppose 

there  are  an  enormous  number  of  small 
family  businesses.  Every-  shop  tends  to  be 
a limited  company  now. 

5520.  Mr.  Lawson:  Do  you  think  there 
is  any  objection  to  the  present  arrange- 
ment by  which  the  partner  of  a director 
of  an  exempt  private  company  may  be 

the  auditor  ? It  seems  difficult  to  justify 

that,  because  the  whole  essence  of  an 
audit  should  be  that  it  is  by  a completely 
independent  person. 

5521.  Even  with  the  approval  of  the 

shareholders?  The  difficulty  arises  in 
practice  when  it  is  a case  of  a small  town 
where  perhaps  you  have  got  one  firm  of 
auditors  and  of  course  the  whole  town's 
business  flows  through  that  firm. Yes. 

5522.  Chairman:  I think  there  wras  a 
passage  in  the  evidence  given  by  Mr.  S.  E. 
Phillips  of  the  Trade  Indemnity  Company 
which  is  relevant.  The  question  w'as : 

“ 1267.  I think  you  have  experienced 
your  share  of  failures.  Your  company 
was  involved  in  the  failure  of  about  530 
companies  in  Great  Britain  in  1958  and 
in  1959  in  the  failure  of  about  410  com- 
panies ....  Can  you  say  how  many  of 
these  were  exempt  private  companies?”. 

And  the  witness  answered,  “About  90 
per  cent.”.  I do  not  know  how  much 
that  carries  the  matter  further,  but  that  is 
the  evidence  of  that  particular  witness. 

1 suppose  the  answer  would  be  that 

whether  they  had  filed  accounts  or  not 
they  would  be  equally  insolvent. 

5523.  It  is  fair  to  say  if  the  exempt 
companies  represent  say  70  or  80  per  cent, 
of  the  total  of  all  private  companies  it 
would  be  thought  not  unreasonable  that 
the  larger  body  should  contribute  the 
larger  amount  to  the  quota  of  failures. 
But  there  it  is;  we  have  had  evidence  of 
that  kind  and  we  have  had  views  expressed 
by  a number  of  people  in  fact  that  exemp- 
tion should  not  continue.  And  logically 
there  is  this  additional  argument  that  if 
you  take  the  benefit  of  limited  liability 


you  should  also  carry  the  burdens,  so 
to  speak. Yes. 

5524.  There  is  the  other  exemption 

which  allows  an  exempt  private  company 
to  make  loans  to  its  directors.  I do  not 
know  if  you  think  that  ought  to  be  con- 
tinued?  We  would  certainly  be  in 

favour  of  that  going  on.  In  the  small 
family  business  which  an  exempt  private 
company  is  supposed  to  be  that  sort  of 
thing  would  be  quite  natural  and  I do  not 
think  it  would  do  any  harm. 

5525.  You  are  in  fact  rather  in  favour 
of  relaxing  that  ban  generally  so  as  to 
enable  working  directors  of  public  com- 
panies in  certain  circumstances  to  receive 

loans? Yes,  that  is  the  view  of  the 

Council. 

5526.  We  have  received  this  morning 

from  the  Law  Society  a letter  about  a 
specific  case  where  the  learned  judge 
decided  in  such  a way  as  to  deprive  a 
company  of  exemption.  I only  saw  this 
letter  this  morning  and  I have  not  gone 
through  it  in  detail,  but  it  does  illustrate 
the  extraordinary  complication  and  com- 
plexity of  the  qualification. Yes.  I 

understand,  too,  that  the  Court  of  Appeal 
have  this  morning  upheld  the  decision  of 
Mr.  Justice  Cross.  In  view  of  this  decision 
there  must  be  many  hundreds  of  com- 
panies signing  exemption  certificates  which 
have  been  doing  so  wrongly  for  some 
years. 

5527.  Is  not  that  point,  as  far  as  it  goes, 
in  favour  of  abolition?  If  the  conditions 
under  which  it  is  extended  are  so  amor- 
phous and  difficult,  is  it  right  that  it  should 
remain — at  the  expense,  mind  you,  of 
people  who  are  less  fortunate  in  the  quite 
fortuitous  arrangements  with  regard  to 

their  family  settlements  and  so  forth  ? 

Our  argument,  I think,  would  be  that  the 
Seventh  Schedule  should  be  amended  so 
that  what  everybody  thought  was  in  fact 
the  law  should  be  made  the  law.  This  is 
just  a point — this  is  the  effect  is  it  not — 
that  it  is  all  right  if  a family  settlement 
held  the  shares  from  the  start,  but  it  is  not 
all  right  if  it  acquired  them  later,  even  if 
it  is  part  of  the  setting-up  of  the  settlement. 
That  is  a small  point  which  we  would 
have  thought  could  have  been  put  right. 

5528.  But  how'  many  people,  do  you 
suppose,  in  perfectly  good  faith  sign  the 
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requisite  certificate  that  the  conditions  for 
an  exempt  private  company  are  fulfilled 
in  a particular  case  when  in  fact  they  are 
not,  for  some  unexpected  reason  like  the 

one  that  emerged  in  the  late  case? 

There  must  be  many  of  this  particular 
case — there  must  be  hundreds  and  hun- 
dreds. But  I do  not  know  about  other 
cases  where  any  particular  point  has 
emerged. 

5529.  I do  not  know  if  we  can  carry  it 
much  further,  unless  you  have  got  any 

further  observations. No.  Our  only 

observation  on  that  case  is  that  we  would 
advocate  an  amendment  to  the  Act  to 
restore  the  position  as  it  was  thought  to  be 
before  the  decision. 

5530.  Then,  passing  to  another  topic, 
paragraph  46  of  your  memorandum,  it 
concerns  the  delegation  of  powers  to 
directors  and  control  retained  by  share- 
holders. The  question  is  whether,  as  a 
matter  of  principle,  the  consent  of  a 
company  in  general  meeting  should  be 
required  to  certain  matters  concerned  with 
fundamental  changes  in  the  company’s 
activities,  the  sale  of  its  assets  or  the  under- 
taking, the  borrowing  and  lending  of 
money,  and  the  issue  of  shares:  these 
were,  I think,  the  four  matters.  As  I 
understand  it,  the  view  which  you  have 
taken  is  that  these  are  all  domestic  matters 
which  should  be  regulated  by  the  articles 
of  association  of  each  company  rather 
than  by  Statute;  and  I think  it  is  your 
view  that  to  require  sanction  of  a company 
in  general  meeting  in  such  cases  would  be 
likely  to  hamper  the  directors  in  their 

efficient  management  of  the  business? 

Mr.  Welsford : I think  on  that  I should 
like  to  refer  back  to  paragraph  7 in  the 
opening  observations  in  the  memorandum, 
where  the  Council  refer  to  the  flexibility 
of  the  system  as  having  been  one  of  the 
valuable  features,  and  to  impair  this 
flexibility  by  increasing  the  number  of 
statutory  and  departmental  regulations 
would  be  a serious  and  retrograde  step. 
It  is  considered  that  the  division  of  duties 
between  shareholders  and  directors  should 
be,  as  it  is  substantially  at  the  moment,  a 
matter  of  domestic  concern.  We  should 
not  favour  a long  string  of  further  things 
that  have  to  be  done  by  the  company  in 
general  meeting.  In  practice  it  does  lead 
to  considerable  difficulties.  If  one  makes 


a general  rule  of  this  sort  one  can  find  it 
applying  in  circumstances  where  one  does 
not  expect  it,  and  it  probably  results  in 
some  scheme  which  should  be  going 
through  being  held  up  for  21  days.  So  it 
is  advocated  that  this  should  be  left  as  a 
domestic  matter. 

5531 . But  even  such  a matter  as  the  sale 
of  the  entire  undertaking— supposing  the 
directors  had  power  under  the  articles  to 
do  that,  do  you  think  it  is  really  right 
they  should  be  able  to  do  it  without  the 

sanction  of  the  shareholders? If  you 

envisage  the  sale  of  the  entire  undertaking, 
we  should  entirely  agree;  but  if,  shall  we 
say,  the  managing  director’s  house  is  to 
be  excluded  from  the  sale  it  will  not  be  a 
sale  of  the  entire  undertaking.  A rule  of 
this  sort  is  so  easy  to  get  round,  and  then 
comes  the  problem  of  definition  of  degree; 
if  one  says  “ substantial  or  major  part  ” 
— words  on  which  hours  have  been  wasted 
—one  is  left  up  in  the  air,  and  ultimately 
the  only  advice  one  can  give  to  a client  is 
“ I suppose,  to  be  on  the  safe  side,  you 
had  better  do  it.”. 

5532.  That  is  possibly  how  it  would 
work  out.  Do  you  thihk  that  would  be 

undesirable? 1 think  it  would  be  most 

undesirable  that  the  law  should  be  evaded 
if  you  said  “the  whole  undertaking 

it  would  be  most  undesirable,  and  one 
would  indeed  be  tempted  to  keep  back  the 
managing  director’s  house,  or  some  par- 
ticular asset,  in  order  to  avoid  it— not 
because  one  wants  to  evade  the  law,  but 
because  in  the  particular  circumstances 
time  becomes  of  importance.  As  a general 
rule,  I would  never  advise  a client  to  sell 
a company  without  going  to  the  share- 
holders. He  may  have  power  under  the 
memorandum  to  do  it,  but  I should  never 
advise  it  without  going  to  the  share- 
holders. 

5533.  You  would  see  no  merit  in  a 
provision  that  the  directors  should,  where- 
ever  it  was  reasonably  practicable,  consult 
the  shareholders  on  a category  of  trans- 
actions— a provision  that  if  they  find  it 
impracticable  to  do  so  they  should  record 
a minute  saying  they  have  considered  the 
matter  and  resolved  that  it  was  not  one 
which  was  practicable  to  leave  to  the 
decision  of  the  shareholders.  Would  that 
be  any  good?  There  is  a good  deal  of  pious 
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hope  in  it,  I admit. What,  Sir,  do  you 

mean  by  “ practicability  ” ? 

5534.  It  is  a question  of  time  very 
largely:  time  and  publicity  are  the  two 
great  factors,  I think.  In  some  cases  you 
would  have  an  offer  only  open  for  a very 
limited  period  and  there  might  not  be  time 
to  go  to  the  shareholders;  and  in  another 
case  you  might  know  the  things  you  were 
going  for  were  very  much  favoured  by  a 
rival  concern  and  if  they  knew  you  were 
in  the  market  they  would  follow  suit,  and 
the  market  would  be  spoilt.  Those  are 

the  kinds  of  considerations. You  are 

going  to  make  the  way  for  the  practitioner 
a very  difficult  w'ay  under  that. 

Chairman'.  One  does  not  want  to  intro- 
duce refinements,  but  one  feels  that  under- 
lying this  question  there  is  a certain 
amount  of  principle.  I do  not  think  it  is 
entirely  illusory.  The  principle  is  that  the 
shareholders  are  morally  at  present,  and 
might  be  legally  hereafter,  entitled  to 
know  if  the  directors  propose  to  do  some- 
thing really  exceptional  with  the  company 
so  as  perhaps  to  alter  completely  its 
character. 

5535.  Mr.  Bingen : There  is  a difficulty 
here.  I can  quite  see  what  Mr.  Welsford 
is  saying:  if  it  was  the  sale  of  the  under- 
taking, of  course  the  reputable  company 
would  advise  the  shareholders  and  would 
not  do  anything  beyond  the  pale.  But 
in  the  case  of  more  dubious  companies, 
is  it  not  possible  that  if  the  powers  of  the 
directors  were  slightly  shortened  it  might 
stop  some  of  the  funny  business  which 
has  happened  in  the  past;  and  if  so,  it 
would  help  some  of  the  major  companies? 

To  impose  an  absolute  requirement 

that  on  the  sale  of  the  undertaking  or 
major  or  substantial  part  of  the  under- 
taking the  consent  of  the  shareholders 
must  be  asked  for  would,  I think,  impose 
a serious  restriction.  The  shareholders 
came  into  that  particular  company  on  the 
basis  that  it  was  going  to  carry  on  such 
and  such  a business,  and  I would  advise 
the  directors,  if  my  advice  were  sought, 
never  to  dispose  of  the  whole  or  a sub- 
stantial part  of  the  undertaking  without 
consulting  the  shareholders.  The  diffi- 
culty, as  I see  it,  is  whether  some  particu- 
lar transaction  comes  within  that  degree. 

5536.  Professor  Gower:  But,  as  you 
have  pointed  out,  when  in  doubt  you  play 


safe.  It  seems  to  me  wholly  admirable. 
The  South  Africa  Act  has  this  require- 
ment that  a company  cannot  dispose  of 
the  whole  or  a substantial  part  of  the 
undertaking  without  consent  of  the  share- 
holders in  general  meeting.  So  far  as  I 
know7,  the  only  difficulty  is  that  the  Chief 
Land  Registrar  will  not  register  such  a 
sale  unless  he  is  satisfied  on  the  point. 
That  is  quite  unnecessary'  and  could  easily 
be  avoided  here,  but  subject  to  that, 
would  it  in  fact  cause  any  practical  diffi- 
culties? It  would  certainly  reduce  the 
scope  of  directors  in  some  of  the  medium- 
sized companies  which  Mr.  Bingen  referred 

to. The  expression  of  degree  very 

frequently  comes  in.  There  are  enforce- 
ments in  relation  to  A,  B,  C,  D,  E,  and 
so  on,  one  of  which  is  the  sale  of  the 
undertaking  or  any  substantial  part  of  the 
undertaking;  and  from  time  to  time  inter- 
minable discussions  will  arise  as  to  what 
constitutes  a substantial  part  of  the 
undertaking,  and  in  practice  it  is  more  or 
less  indefinable.  It  seems  undesirable,  on 
the  general  principle  of  maintaining 
flexibility,  to  make  a statutory  obligation 
on  directors  to  define  for  themselves  a 
degree. 

Chairman:  It  would  be  no  use  putting 
it  in  the  articles,  because  you  would  say 
every  careful  solicitor  would  advise  the 
directors  to  get  the  necessary  majority 
vote  to  remove  it? 

Mr.  Brown : But  in  fact  the  only  difficulty 
is  the  21  days’  delay  in  calling  a meeting, 
and  there  are  many  things — such  as  take- 
over bids — for  which  you  generally  need 
to  call  a shareholders’  meeting.  They 
still  seem  to  go  on  without  much 
difficulty. 

5537.  Chairman:  So  really  your  view 
is  as  has  been  already  stated  in  the  memo- 
randum. You  think  on  the  whole  the 
existing  law  should  be  preserved,  and  you 
say  that  reasonable  directors,  properly 
advised,  would,  in  any  matter  of  major 
importance,  if  it  was  practicable  to  do  so, 
consult  the  shareholders.  You  do  confide 
to  some  extent  in  the  good  sense  of  the 
directors  and  the  advice  of  their  solicitors? 

Yes,  and  I would  like  to  qualify  that 

by  one  more  observation.  In  a very  large 
number  of  cases  it  is  quite  impracticable, 
on  major  things,  to  explain  things  to 
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shareholders  in  such  a way  that  the  share- 
holders can  take  any  opinion  on  it  what- 
soever. They  cannot  form  an  opinion: 
matters  are  far  too  complex.  Directors 
and  their  professional  advisers  have  to  sit 
down  and  take  a decision  on  it.  To  refer 
to  shareholders  as  often  as  one  has  to  do 
it  is  really  a w'aste  of  time.  They  do  not, 
or  cannot,  understand  it.  They  probably 
will  not  come  to  the  meeting:  they  will 
fill  up  the  proxy  in  the  way  they  are  told 
by  the  directors. 

5538.  And  there  is  also  this:  it  would 
not  be  enough  for  the  directors  to  write 
round  to  shareholders  and  say,  “ We  have 
an  excellent  offer  for  such  and  such  a 
brewery  company,  and  we  are  holding  a 
meeting  of  the  shareholders  to  approve 
our  purchase  of  it.”.  That  would  not  be 
good  enough  in  itself,  because  that  notice 
would  have  to  be  amplified  so  as  to  give 
them  all  the  pros  and  cons  of  the  affair; 
and  that  would  make  it  a much  more 

formidable  matter. Certainly.  As  an 

example  of  the  sort  of  document  that  the 
shareholder  is  faced  with  nowadays,  the 
other  day  I received  a merger  notice  for 
three  or  four  investment  companies.  I 
had  to  put  it  away  till  I got  a two-hour 
train  journey  to  read  it  and  assimilate 
what  was  in  it.  And  after  all,  practically 
speaking,  it  is  my  job  to  do  these  things 
all  day  and  every  day,  and  if  a person  who 
is  supposed  to  be  an  expert  and  a profes- 
sional has  to  approach  a scheme  of  this 
sort  in  that  way,  there  is  no  sense  whatever 
in  sending  it  round  to  shareholders  and 
expecting  them  to  understand.  It  really 
means  the  unfortunate  bank  manager  is 
plagued  by  his  customers  coming  round 
and  saying,  “ I have  received  this  long 
document.  Will  you  please  tell  me  what 
I have  to  do?”. 

5539.  Of  course,  that  implies,  I think, 
a partial  answer  about  the  difficulty  of 
complicated  documents.  Though  the 
shareholder  might  not  be  able  to  appre- 
ciate it  himself,  he  can  get  someone  like 

you  who  would. They  would  have  to 

spend  a couple  of  guineas  or  more;  and 
even  then  a shareholder  is  only  going  to 
another  professional  to  say,  “ What  do 
you  think  of  it,  because  I can’t  understand 
it?” — whereas  it  has  been  prepared  ori- 
ginally by  a competent  board  of  directors 
with  their  advisers. 


5540.  Mr.  Bingen : It  is  rather  a counsel 
of  despair,  is  it  not  ? You  are  saying  that 
a company’s  business  is  too  complicated 
for  shareholders  to  understand  it,  and 
therefore  they  are  not  entitled  to  vote? 

1 regret  the  first  part  is  true ; and  more 

often  than  not  in  big  companies  the  board 
is  much  more  competent  to  make  a 
decision.  If  it  is  a matter  of  statute,  and 
you  have  to  go  to  the  shareholders,  the 
shareholders  ultimately  have  to  thumb 
that  document  and  find  a paragraph  saying 
what  is  the  directors’  recommendation  on 
it;  and  then  they  will  fill  up  their  proxies 
accordingly,  in  90  odd  per  cent,  of  the 
cases. 

5541.  Mr.  Mackinnon : Will  not  the 
financial  Press  read  a scheme  of  that  sort 
and  make  notes  on  it,  so  that  the  man  in 
the  street  gets  criticism  of  anything  that 
may  seem  wrong?  We  would  neither  of 
us  expect  the  average  shareholder  to 
understand  a tithe  of  the  documents  he 
gets,  but  the  circulation  of  the  information 
puts  it  into  the  hands  of  experts,  who  will 
be  able  to  weigh  the  defects  or  criticisms 
publicly. — —Certainly. 

Mr.  Mackinnon : Would  not  that  be  the 
answer  on  this? 

Mr.  Althaus : Are  you  not  rather  striking 
at  the  root  of  the  whole  proposition  that 
the  shareholders  are  the  owners  of  the 
company,  and  are  they  not  entitled  to 
some  consideration  as  well?  We  will 
freely  admit  they  may  not  be  competent, 
by  their  own  unaided  efforts,  to  under- 
stand what  is  put  before  them,  but  on  the 
other  hand  are  they  not  entitled  to  have 
it? 

5542.  Mr.  Brown : Is  it  not  the  case  that 
99  per  cent,  of  what  people  call  these 
protective  clauses  are  to  protect  the 
shareholder  in  the  small  number  of  doubt- 
ful cases,  and  is  not  the  sanction  of 
publication  in  the  Press  and  the  scrutiny 
of  other  experts  a real  deterrent? — — 
Yes,  I would  say  certainly.  Publicity  in 
the  Press  and  examination  of  it  by  the 
Press  and  the  financial  people  who 
examine  it  would  be  a very  real  deterrent 
against  the  dubious  scheme. 

5543.  Chairman : I think  we  have  your 
position  very  clearly.  Then,  as  regards 
the  issue  of  shares,  the  point  has  been 
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developed  that,  in  the  absence  of  a 
decision  otherwise  by  the  shareholders  in 
general  meeting,  cash  issues  of  new  shares 
should  only  be  offered  pro  rata  to  existing 
shareholders. The  views  of  the  Coun- 

cil on  that,  Sir,  are  that  under  the  articles 
of  association,  whatever  control  there  may 
be,  the  directors  should  retain  their 
discretion  in  regard  to  the  issue  of  the 
shares,  without  being  obliged  to  offer 
them  to  the  existing  holders  of  the  equity. 

5544.  That  might  be  a good  thing  to  do 
possibly,  in  the  majority  of  cases,  but  you 
would  like  it  left  to  the  discretion  of  the 
directors  in  each  particular  case,  to  decide 
whether  it  was  the  right  thing  to  do  on 

that  particular  occasion  ? Y es,  subject 

to  the  initial  matter  when  those  shares 
are  created:  it  depends  on  the  terms  of 
the  articles  of  association.  The  articles 
may  provide  as  to  how  those  shares  may 
be  issued,  and  they  may  provide — and  in 
the  case  of  private  companies  very  fre- 
quently do  provide— that  they  must  first 
of  all  be  offered  to  existing  shareholders. 
But  if  the  articles  do  not  contain  that 
provision  but  place  shares  at  the  discretion 
of  the  directors,  then  the  Council  favour 
not  detracting  from  the  discretionary 
powers  vested  in  the  directors. 

5545.  Would  you  be  in  favour  of  Table 
A containing  the  provision  about  offering 
shares  to  existing  shareholders  which  was, 
I think,  in  all  Tables  A from  1 862  to  1929  ? 
Do  you  think  that  would  be  a sensible 

article  to  have? 1 think  the  answer 

to  that  is  no,  Sir.  We  should  not.  think 
so,  because  it  is  re-imposing  a rigidity 
which  was  removed  in  1929. 

5546.  X believe  the  explanation  of  it 
was  that  when  the  latest  Table  A was 
being  got  out  there  was  a tax  on  bonus 
issues,  and  they  thought  this  article  would 
never  be  used  because  there  would 
probably  be  an  element  of  bonus  in  the 
rights  issue,  which  would  attract  tax;  so 
they  took  it  out.  Anyhow,  I do  not  think 
it  was  any  hostility  to  this  pro  rata  con- 
ception that  made  it  go,  but  because  of  the 

tax  position  as  it  stood  at  the  time. 

That  was  a 10  per  cent,  tax  on  bonus 
issues. 

5547.  Professor  Gower : Is  your  reply 
the  Council  reply?  I thought  there  was  a 


certain  amount  of  dissent  being  expressed 
with  this  view  by  other  representatives? 

Mr.  Hetile : The  only  reason  I shook 

my  head  was  simply  this,  that  if  there  is 
a feeling  that  shares  ought  to  be  offered 
first  to  existing  shareholders,  then  it  seems 
to  me  it  is  better  that  it  should  go  in 
Table  A,  which  can  be  negatived,  rather 
than  go  into  the  Act,  which  cannot.  That 
is  the  only  point  I had  in  mind. 

5548.  But  would  you  approve  the 

change? 1 would  probably  negative  it. 

5549.  Chairman-.  The  next  point  is  the 
protection  of  minorities,  which  is  section 
210  of  the  Act,  and  I think  you  will  find 
it  dealt  with  in  paragraphs  62  to  65  of 
your  memorandum.  As  regards  that 
section  the  position  is  this,  is  it  not — that 
there  was  found  to  be  great  difficulty  in 
applying  it  till  there  were  two  cases,  one 
of  Meyer  and  one  of  Harmer,  which  put 
a more  liberal  interpretation  on  it  than  the 
judges  had  been  disposed  to  do  before; 
and  the  suggestion  is  now  that  this  section 
is  quite  workable,  provided  it  is  amended 
by  taking  out  the  reference  to  a winding 
up.  I appreciate  that  you  have  gone 
further  and  have  suggested  an  additional 
section,  but  as  regards  this  first  proposal, 
what  would  be  your  view  of  section  210, 
if  the  winding  up  criterion  were  taken  out? 
Mr.  Cole : The  Council  would  cer- 
tainly be  in  favour  of  that  criterion  being 
taken  out.  Even  assuming  that  were 
taken  out  I think  it  can  be  stated  that 
difficulty  has  been  found  in  practice  in 
obtaining  the  evidence  to  be  able  to  take 
advantage  of  the  section.  On  the  other 
hand  it  is  felt  strongly  that  one  must  not 
make  it  too  easy.  There  are  plenty  of 
troublemakers  about;  if  the  section  were 
made  too  easy  one  would  be  confronted 
with  the  professional  troublemaker  turn- 
ing up  in  any  company  which  was  not 
paying  a full  dividend.  The  Council 
therefore  suggested  this  other  section, 
which  was  on  the  basis  that  individuals 
did  not  need  so  much  protection  in  a 
public  company,  particularly  a quoted 
one,  because  they  could  always  get  out — 
it  may  be  at  an  unfavourable  price,  but 
they  are  not  locked  in.  We  felt  the  private 
company  presented  a more  difficult  prob- 
lem, and  therefore  something  easier  is 
needed.  But  if  the  winding  up  criterion 
is  taken  out  it  could  certainly  go  a long 
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way  towards  making  section  210  work- 
able. Whether  it  would  then  be  easy 
enough  in  fact  for  the  person  who  was 
being  maltreated  in  a private  company, 
I would  not  know,  but  that  was  the  reason 
for  the  suggestion. 

5550.  So  you  would  preserve  section 
210,  with  the  amendment  of  taking  out 
the  winding  up  criterion  and  would  enact 
a fresh  section  dealing  exclusively  with  the 

private  company? Yes,  whether  we 

ought  to  have  said  “ a company  in  respect 
of  which  there  was  not  a quotation  ”,  I 
do  not  know.  The  information  available 
was  to  the  effect  that  there  was  rather  a 
problem  in  private  companies  in  that 
there  were  a good  number  of  companies 
where,  for  instance,  there  are  two  members 
and  one  of  them  dies  and  his  widow 
succeeds  to  his  shares.  However,  the 
other  member  is  obtaining  an  adequate 
remuneration  and  sees  no  reason  to  pay 
dividends  at  all.  That  might  be  perfectly 
proper  in  some  respects  but  it  would  cause 
hardship  to  the  minority  shareholder,  the 
widow,  who  could  do  nothing  about  it. 
It  is  felt  some  protection  would  be 
desirable  to  cover  that  type  of  case. 

5551.  Would  not  the  substance  of  your 
section  in  fact  be  included  in  the  very 
broad  terms  of  section  210,  as  it  stands, 

without  the  winding  up  criterion? 

The  word  “ oppression  ” is  very  difficult. 

5552.  The  view  has  been  advanced  to 
the  Committee  that  “ oppression  ” con- 
notes a course  of  conduct.  Is  that  the 
difficulty?  I do  not  know  if  there  is  any 
foundation  for  it,  but  it  has  been  suggested. 

1 suppose  the  particular  example  I 

gave  you  might  be  held  to  be  oppression. 
Possibly  in  the  past  dividends  had  never 
been  paid,  in  which  case  it  would  be  a 
continuing  course  of  action  which  had 
previously  been  quite  all  right. 

5553.  Would  “ unfair  ” be  a more 

suitable  word,  do  you  think? Yes,  I 

would  think  “ unfair  ” would  be  prefer- 
able. 

5554.  You  really  intend  your  new 
section  as  a special  provision  for  private 
companies,  while  preserving  section  210 

for  companies  generally? Yes,  that 

was  the  intention. 


5555.  Yes,  we  follow  that.  Broadly, 
you  are  in  favour  of  this  section  being 

made  more  effective? Within  reason, 

yes,  certainly. 

5556.  Professor  Gower : Is  there  not  a 
great  weakness  at  the  moment  in  that  it  is 
only  a member  of  a company  who  can  take 
advantage  of  this  section.  In  the  hypo- 
thetical case  you  gave,  the  widow  might 
never  have  succeeded  in  getting  registered 
as  a member,  in  which  case  she  could  not 

invoke  section  210  ? That,  if  I may  say 

so,  is  an  excellent  point. 

5557.  Chairman : That  is  a matter  which 
the  Committee  will  have  to  consider:  and 
allied  to  the  question  of  section  210  is 
what  you  say  at  paragraph  63  about 
evidence.  You  say,  “ Moreover,  a 
minority  shareholder  may  find  that  it  is 
impossible  to  obtain,  before  the  filing  of 
the  application,  the  information  upon 
which  that  application  may  be  based.”. 
I do  not  know  if  you  have  any  suggestions 

for  getting  over  the  difficulty? The 

suggestion  I would  make  would  be  a freer 
use  by  the  Board  of  Trade  of  the  power  to 
put  an  inspector  in. 

5558.  Yes.  I have  certain  suggestions 
here.  One  is  that  a prescribed  minority  of 
shareholders  should  be  given  access  to  the 
books  of  the  company;  but  that  would  be  a 

rather  dangerous  thing  possibly? Yes, 

one  can  foresee  a minority  being  obtained 
by  an  attractive  circular,  and  it  might  do  a 
lot  of  harm. 

5559.  Then  as  regards  putting  an 
inspector  in,  who  in  this  case  would  put 
the  Board  of  Trade  in  motion  to  appoint 

an  inspector? The  shareholder  who, 

amongst  other  things,  would  obviously  not 
have  been  receiving  information  which  he 
could  reasonably  have  expected  to  receive. 

5560.  And  he  would  be  empowered  to 

require  the  Board  of  Trade  to  step  in  ? 

No,  only  to  apply  to  the  Board  of  Trade, 
with  a view  to  them,  if  they  thought  there 
were  certain  suspicious  circumstances 
which  led  them  to  think  there  would  be  a 
case  for  inspection,  putting  an  inspector 
in  to  report. 

5561.  In  one  of  the  cases  an  example  is 
mentioned  of  the  aggrieved  party  not 
having  received  as  much  information  as  he 
is  entitled  to  expect — which  is  the  type  of 
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formula  you  would  want  to  apply  here,  is 

it  not? Yes,  it  might  need  to  be  even 

wider  than  that,  because  there  is  a belief 
that  if  you  get  all  the  information  the 
Companies  Act  entitles  you  to,  and  very 
little  more,  you  have  got  more  than  you 
are  entitled  to  expect. 

5562.  A further  suggestion  was  that  the 
Court  should  be  empowered  to  order  the 
enquiry  upon  the  applicant  establishing  a 
case  for  investigation.  I mean,  a widow 
comes  into  Court  and  says  her  husband 
has  been  dead  for  20  years  and  in  those 
20  years  she  has  never  received  a dividend 
and  never  received  any  accounts,  nor  been 
summoned  to  any  meeting — that  sort  of 
thing— and  this  is  all  that  can  be  done, 
because  the  defendants  are  in  possession  of 
all  the  facts  and  they  then  stay  mute  of 
malice  and  will  not  give  any  explanation 
at  all.  Would  there  be  any  advantage  in 
giving  the  Court,  in  a case  of  this  kind,  the 
power  of  enquiry,  because  there  was  need 
for  investigation?— — I would  have 
thought  there  would  have  been. 

5563.  That  is,  to  give  the  Court  power 
to  make  such  enquiry  in  circumstances 
somewhat  short  of  a prima  facie  case,  so 

to  speak? The  answer  might  be  that 

the  Board  of  Trade,  if  they  found  there 
was  nothing,  could  issue  a report.  The 
difficulty  about  section  210,  in  my  mind, 
is  the  possibility  of  its  being  abused  by  the 
troublemaker,  and  if  he  could  get  access 
to  all  the  company’s  papers  by  trumping 
up  some  story  which  might  show,  at  first 
sight,  something  to  be  investigated,  it 
might  go  too  far. 

5564.  Now  if  the  matter  was  left  to  the 
Judge  and  the  proceedings  were  heard  in 
Chambers,  that  might  be  a help,  I suppose 
— at  least  as  regards  the  troublemaker? 

Yes.  The  only  danger  I had  in 

mind  was  that  it  might  become  too  easy 
to  get  discovery. 

5565.  Yes,  you  would  get  fishing 

applications  and  all  that  trouble? Yes. 

Mr.  Bingen : Do  you  know  how  far  the 
Board  of  Trade’s  power  to  appoint. 
inspectors  is  applied  in  the  case  of  private 
companies  as  opposed  to  public  com- 
panies? 


which  they  have  appointed  inspectors  was 
a surprisingly  high  number  of  private 
companies. 

Mr.  Bingen : Of  course,  one  does  not 
hear  of  them. 

5566.  Chairman : And  then  there  is  a 
point  about  special  classes  of  shares.  It 
has  been  represented  to  us  that  in  cases 
where  you  have  preference  and  ordinary 
shares  and  no  modification  of  rights 
clause,  the  rights  of  shareholders  can  be 
affected  by  a simple  special  resolution 
altering  the  article;  and  it  is  suggested  it 
would  be  a reasonable  safeguard  to  share- 
holders if  it  was  indicated  that  in  the 
absence  of  an  express  modification  of 
rights  clause  the  provisions  of  what  is  now 
article  4 of  Table  A should  apply.  I do 
not  know  if  you  have  any  views  on  this? 

Mr.  Dennehy : To  make  generally 

applicable  an  article  in  terms  of  article  4 
of  Table  A would  not  exactly  be  a safe- 
guard for  shareholders.  As  it  is  under- 
stood, the  purpose  of  article  4 is  to  make 
alterable  class  rights  which  might  not 
oterwise  be  alterable  at  all,  or  alter- 
natively as  to  which  there  might  be  doubt 
as  to  their  alterability,  or  which  might  be 
alterable  only  by  unanimous  agreement  of 
every  member  of  that  class.  Article  4,  as 
it  is  understood,  is  not  a right  at  all:  it  is 
rather  the  reverse.  It  is  an  incident  of 
ownership,  looked  at  from  the  point  of 
view  of  the  individual  shareholder.  It  is 
not  so  much  a right  as  a condition,  to 
which  a shareholder  is  subject,  that  his 
special  class  rights  are  capable  of  being 
altered  against  his  own  wishes  and  by 
merely  a majority  of  his  class.  Therefore 
I would  not,  for  that  reason,  regard  the 
universal  application  of  an  article  in  those 
terms  as  being  a safeguard,  as  you  have 
put  it. 

5567.  Then  you  are  saying  that  where 
you  get  a capital  divided  into  preference 
and  ordinary  shares  and  no  modification 
of  rights  clause,  the  rights  of  the  prefer- 
ence shareholders  are  unalterable — is  that 

your  view? No,  not  at  all.  I do  not 

think  it  can  be  put  as  simply  as  that.  As  I 
understand  the  law,  the  alterability  of  the 
rights  of  a class  of  shares,  regarding  which 
the  articles  and  memorandum  are  silent, 
is  a matter  of  some  uncertainty.  If  there 
is  unanimity  of  every  member  of  the  class, 
those  rights  may  be  altered,  but  short  of 


Professor  Gower:  The  Board  of  Trade 
have  told  me  that  among  the  cases  in 
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that  it  is  uncertain  and,  as  I understand  it, 
it  is  for  that  reason  that  it  became  the 
practice  for  articles  to  include  a clause 
providing  a means  for  alteration  of  rights 
by  the  majority.  Thus,  the  only  answer 
that  can  be  given  to  the  question  is  that  if 
the  articles  and  memorandum  are  silent 
on  the  question  of  the  alterability  of  class 
rights,  the  matter  is  one  of  uncertainty. 
Probably  only  unanimity  of  accord  by  the 
class  will  serve  to  alter  those  rights. 

5568.  Would  it  not  be  quite  a good 
thing  as  regards  the  future  if  some 
ordinary  type  of  modification  of  rights 
clause  should  take  effect  as  being  included 

in  the  articles  of  association? Yes,  but 

one  is  only  dealing  with  the  very  rare  type 
of  instance,  where  the  memorandum  and 
articles  are  silent. 

5569.  I agree  it  would  be  a rare  occur- 
rence today,  but  there  must  be  some  old 

companies  of  which  it  is  true? We 

would  accept  that  where  there  was  no 
express  power  or  indication  as  to  the 
alterability  of  rights  then  it  would  be  a 
convenient  and  reasonable  facility  for 
rights  to  become  alterable  in  terms  of 
article  4 of  Table  A.  As  to  the  proposition 
that  it  should  be  statutory  that  all  articles 
should  contain  such  an  article,  or  alter- 
natively that  the  statute  itself  should  so 
prescribe,  I would  say  that  that  conflicts 
with  the  principle  of  freedom  of  choice 
and,  thereby,  flexibility.  Let  share  rights 
be  conditioned  appropriately,  according 
to  need;  but  no  supervening  right  should 
be  imposed  on  top  of  existing  rights. 

5570.  You  would  object  to  the  position 

being  tied  up  as  regards  the  future  ? 1 

would  in  this  way:  I would  object  to  the 
effect  of  an  enactment  being  that  all  shares 
which  are  shares  of  a class  must  be  alter- 
able in  one  particular  way  only,  laid  down 
by  statute.  That  would  conflict  with  our 
principle  of  freedom  of  choice  and 
flexibility. 

5571.  And  would  put  a curb  on  the 

ingenuity  of  company  draftsmen  ? On 

meeting  the  needs  of  the  investing  public ! 

5572.  Professor  Gower : Are  you  against 

section  72  as  well,  because  that  imposes 
an  arbitrary  restriction? No,  I am  not 


at  all  against  section  72,  because  that 
operates  for  the  redress  of  grievances  and 
in  relief  of  a shareholder  who  thinks  he 
has  been  wronged.  The  principle  sup- 
ported is  solely  to  avoid  the  imposition  of 
rigidity  and  inflexibility;  and.  there  are 
misgivings  about  this  proposition  for  a 
variety  of  reasons.  Supposing  that  some- 
thing like  article  4 of  Table  A goes  into  all 
articles,  is  the  suggestion  that  this  particu- 
lar article  should  be  an  inviolate  one?  If 
it  is,  I would  say  that  if  there  is  a case  for 
this  at  all — which  I do  not  accept  without 
many  reservations — then  it  should  be  a 
matter  for  statute  rather  than  articles, 
comparable  with  the  provision  where 
90  per  cent,  of  the  shareholders-  may  con- 
sent to  short  notice  of  meetings.  Let  it  be 
in  the  statute:  let  it  not  be  interpolated  in 
the  articles,  because  that  can  be  foreseen 
to  be  dangerous.  Then  I see  difficulties  in 
introducing  an  article  of  that  kind — how 
is  it  to  be  fitted  in  with  existing  companies 
with  existing  articles  and  a complex  share 
structure?  So,  without  wishing  to  be 
obstructive,  and  without  in  any  way  being 
against  there  being  some  reserve  relief  or 
statutory  provision  to  resolve  a condition 
of  catalepsy  or  unalterability — which  I 
would  say  would  be  a good  provision — 
I have  misgivings  about  this  proposal. 

5573.  Chairman : I follow.  As  you 
know,  in  some  old-fashioned  memoranda 
and  articles  the  rights  attached  to  prefer- 
ence shares  are  attached  by  the  memoran- 
dum, and  the  position  now  appears  to  be 
that  the  only  way  of  altering  those  rights 
is  by  way  of  a scheme  under  section  206  of 
the  Act.  I think  you  would  answer  “ so 
be  it:  it  would  not  be  right  to  introduce 
any  amendment  enabling  those  rights  to 
be  altered  by  any  modification  clause”? 

1 would  agree  with  that  proposition, 

that  if  rights  are  entrenched  in  that  way, 
so  be  it. 

5574.  Yes:  then  I think  I can  pass  to 
disclosure  of  ownership  and  control, 
which  is  in  paragraphs  73-77  of  your 
memorandum.  You  have  come  to  the 
conclusion  that  the  existing  position 
should  be  preserved,  and  you  express  the 
view  that  no  attempt  should  be  made  to 
enforce  disclosure  of  beneficial  interests  in 
shares.  And  you  object  to  such  dis- 
closure as  a matter  of  principle  on  the 
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ground  that  a man  can  deal  with  his 
property  as  he  pleases,  and  if  he  chooses 
to  put  it  in  the  name  of  a trustee  for  him- 
self, he  is  entitled  to  do  so  and  the  fact  that 
he  has  done  so  is  a matter  between  himself 

and  his  trustee? That  is  the  Council’s 

view,  and  they  are  not  aware  of  any  sound 
reason  for  distinguishing  that  particular 
item  of  property,  i.e.,  the  share,  from  other 
items  of  property  which  a person  may 
own. 

5575.  Yes.  You  appreciate  there  has 

been  a good  deal  of  discussion  and  so 
forth  on  this  question;  and  of  course,  as 
you  say  in  your  memorandum,  it  was  con- 
sidered and  dealt  with  in  a certain  manner 
in  the  Cohen  Committee’s  Report,  but 
that  part  of  the  recommendations  in  their 
Report  did  not  find  its  way  into  the  Act. 
I think  the  general  feeling  of  people  who 
have  discussed  this  matter  with  us  is  that  it 
is  desirable  that  disclosure  should  be 
made,  but  the  practical  difficulties  in  the 
way  of  providing  for  disclosure  without  a 
quite  inordinate  amount  of  work  are  for- 
midable.  We  would  certainly  feel 

more  confident  and  sure  of  our  ground  on 
the  practicability  point,  namely  that  it  is 
impracticable,  than  we  do  on  the  very 
difficult  question  whether  it  is  desirable. 

5576.  Perhaps  the  most  promising 
suggestion,  in  some  ways,  that  has  been 
made  is  that  an  investigation  by  the  Board 
of  Trade  could  be  set  on  foot  under  section 
172  at  the  request  of  the  directors,  as  well 
as  by  the  prescribed  minority  of  share- 
holders. What  would  you  say  to  that? 

1 think  the  Council  might  agree  with 

that  proposal.  In  a sense  it  is  felt  that 
if  anybody,  or  any  set  of  persons,  is 
entitled  to  know  who  the  proprietors  of  a 
company  are,  it  is  the  directors  of  that 
company.  I would  favour  that  amend- 
ment being  made,  namely  that  the  rights 
now  conferred  on  shareholders  should 
also  be  exercisable  in  a corresponding 
fashion  by  a board  of  directors  to  require 
the  Board  of  Trade  to  ascertain  the  bene- 
ficial ownership. 

5577.  Thank  you.  Now  as  regards 

nominee  directors  and  enforcing  the  dis- 
closure of  their  principal,  again  you  are 
opposed  to  any  alteration  of  the  present 
position? Yes. 

5578.  Referring  to  section  200,  the 
Register  of  Directors,  subsection  9(a) 


provides  that  a director  includes  any 
person  in  accordance  with  whose  direc- 
tions the  directors  are  accustomed  to  act — 
would  not  that  bring  in  a nominee’s 
principal  as  a director  for  the  purposes  of 

that  definition? That  has  not  been 

present  in  my  mind — speaking  for  myself. 

I would  agree  it  is  arguable  that  it  could  be 
so,  but  it  is  a somewhat  startling  propo- 
sition that  the  word  “ director  ” is 
intended  to  include  persons  who  are  the 
powers  behind  the  throne.  It  would  be  a 
more  natural  interpretation  that  the  cate- 
gory of  persons  caught  by  that  are  those 
who  are  ostensibly  directing  affairs,  not 
those  who  are  able  to  control  the  direction 
of  affairs  of  the  company. 

5579.  It  is  at  least  a possible  construc- 
tion that  the  principal  of  a nominee 
director  would  have  to  be  disclosed  for 
the  purpose  of  proper  completion  of  the 

document  under  section  200. Yes,  I 

would  not  feel  the  difficulty  of  definition 
of  a director  for  the  purposes  of  the 
Companies  Act  generally  but  the  dis- 
closure of  a principal  would  be  a difficulty 
if  it  be  a principle  that  nominee  director- 
ships, as  such,  do  not  require  disclosure. 

5580.  Yes,  I see  how  you  put  it.  Then, 
if  I might  pass  from  that,  the  next  point 
concerns  the  practice  of  carrying  on 
business  through  associated  and  sub- 
sidiary companies;  and  that  is  paragraph 
95  of  your  memorandum.  I do  not  think 
you  have  dealt  with  the  point  which  I wish 
to  raise  which  is,  given  that  there  is  no 
objection  to  carrying  on  business  through 
subsidiary  and  associated  companies,  is  it 
not  only  right  but  reasonable  that  a com- 
pany should  disclose  the  names,  and  per- 
haps other  particulars,  of  its  subsidiary 
companies  ? Are  there  any  views  held  on 

that? Mr.  Cole : I suggest,  Sir,  it  might 

be  very  harmful  sometimes  to  the  com- 
pany if  it  had  to  do  it.  If  this  was  to  the 
benefit  of  the  public  generally  and  gave 
them  some  advantage,  it  might  be  helpful. 

5581.  Would  you  be  less  allergic  to  the 
principle  laid  down  of  disclosure  if  the 
Board  of  Trade  were  given  a dispensing 
power  on  case  shown?  For  example, 
where  a subsidiary  was  carrying  on 
business  in  another  country,  where  the 
political  climate  was  such  that  it  would  be 
inadvisable  that  its  connection  with  the 


(82132)  I 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


\1t h February,  1961]  sir  Charles  Norton,  mr.  k.  d.  cole,  [ Continued 

MR.  G.  F.  H.  DENNEHY,  MR.  N.  F.  HENLE,  MR.  A.  M.  WELSFORD  AND  MR.  D.  D.  MACKINTOSH 


parent  company  at  home  should  be  too 

easily  discernible? That  would  be 

right,  I think.  I think  a number  of  big 
companies  might  object  to  disclosing  their 
subsidiaries  on  the  ground — this  is  not  a 
very  good  ground — that  ostensibly  they 
were  all  in  competition  but  they  may  be 
owned  by  the  same  parent.  I do  not  know 
whether  that  is  thought  to  be  a bad 
ground. 

5582.  I am  not  sure  about  that. 

Mr.  Dennehy : The  Council  would  not 
favour  the  proposal  that  there  should  be 
compulsory  disclosure  of  the  names  of 
subsidiaries  wholesale  for  the  reason  that 
it  would  be  somewhat  illusory,  if  the 
purpose  of  so  doing  was  supposed  to  be  to 
give  useful  information  to  shareholders, 
to  select  arbitrarily  a particular  item, 
namely  the  names  of  subsidiaries.  It 
might  happen  that  in  some  cases  it  would 
be  informative:  but  it  might  be  very  mis- 
leading indeed.  It  would  be  completely  hit 
or  miss  just  to  publish  the  names  of  the 
subsidiary  companies.  It  would  be  infor- 
mative if  the  principal  activities  were 
given,  or  if  the  names  were  so  indicative  as 
to  be  themselves  informative. 

5583.  Put  it  as  the  names  and  principal 

activities? Yes.  The  proposition  of 

which  we  were  given  notice  was  the  dis- 
closure of  the  names  of  subsidiaries,  which 
seemed  to  us  to  be  ineffective. 

Mrs.  Naylor : If  the  names  were  given, 
Bush  House  would  give  some  indication. 
Well,  they  would  afford  the  oppor- 
tunity for  investigations  of  objects  as  set 
out  in  the  memoranda  of  association  of 
an  infinity  of  companies. 

5584.  And  also  the  accounts. And 

the  accounts,  indeed,  yes;  but  with 
respect,  it  is  not  though  to  be  very  logical, 
if  the  purpose  is  more  fully  to  inform 
shareholders,  merely  to  seek  to  do  so  by 
giving  the  names  of  subsidiary  companies : 
it  is  not  particularly  logical,  because  you 
could  have,  under  one  kind  of  set-up,  a 
number  of  activities  all  carried  on  by  one 
subsidiary  company,  and  under  another  a 
few.  Therefore  we  would  think  it  would 
be  an  illogical  requirement. 

5585.  Mr.  Bingen : The  trade  unions 
might  say  that  it  would  be  interesting  to 
know  whether  a small  company  was  a 


subsidiary  company  of  a large  organisa- 
tion on  the  basis  that  if  the  employees  of 
that  company  knew  who  they  were  work- 
ing for  they  would  have  a useful  wage  nego- 
tiation lever. Would  not  that  be  using 

the  Companies  Act  for  social,  political  or 
trade  union  purposes;  and  if  there  is  merit 
in  that  proposal,  is  not  that  something 
which  should  lie  outside  the  scope  of 
purely  company  legislation? 

5586.  You  could  argue  that  you  want  to 

know  who  you  are  working  for. Yes, 

but  the  wish  to  know  who  one  is  working 
for — perhaps  that  should  find  its  sanction 
in  legislation  outside  the  company  field. 

Mr.  Brown : It  could  be  held  surely  that 
the  benefits  of  association  are  held  by 
certain  employers  and  in  return  one  obli- 
gation should  be  to  tell  their  employees 
for  whom  they  were  working. 

5587.  Mrs.  Naylor : Of  course,  the 
employees  can  go  to  Bush  House,  if  it  is 

a subsidiary  of  a public  company. 1 

can  only  say  that  that  seems  to  come 
under  the  heading  of  information  for 
public  well-being,  for  social  good  and 
social  usefulness,  and  I would  feel  some- 
what doubtful  whether  company  legisla- 
tion is  the  appropriate  statutory  vehicle 
to  give  effect  to  that  end. 

Professor  Gower:  It  is  the  fact  of  incor- 
poration which  the  companies  can  provide 
which  enables  the  information  to  be 
concealed.  If  it  was  not  for  the  company, 
you  would  know  who  you  were  working 
for— by  pyramiding  down  through  com- 
panies one  can  conceal  it  more  effectively 
than  in  any  other  way. 

5588.  Mr.  Lawson:  Is  it  not  a fact  that 

quite  a number  of  companies  give  this 
information — quite  a number  list  their 
subsidiaries  ? They  do  indeed. 

5589.  And  I wonder  whether  this  sug- 
gestion is  really  doing  very  much  more 
than  asking  everybody  to  conform  to 
something  which,  in  large  measure,  has 
become  common  practice  already?- — 
It  would  open  up  this  difficult  question, 
the  decision  as  to  how  far  it  is  right  to 
disclose  in  the  interests  of  those  different 
categories  whose  interests  do  call  for 
disclosure— how  far  is  it  right  that  that 
very  grave  matter  should  reside  for 
decision  in  the  board  of  directors?  It 
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seems  that  if  you  had  a board  of  directors 
who  felt,  for  good  reasons,  it  was 
desirable  not  to  make  disclosure  of  a 
certain  matter  of  information  concerning 
the  company— some  activity  which  it 
carries  on  or  some  asset  it  owns,  or  the 
fact  that  it  is  operating  in  some  particular 
territory — that  board  might  decide  not  to 
form  a subsidiary.  The  difficulty  raised 
by  this  sort  of  question  is  how  far  is  it 
right,  as  a matter  of  principle,  for  the 
board  to  be  put  in  that  position?  To  tackle 
the  matter  by  legislation  rigidly  about 
disclosure  of  subsidiaries  seems  to  be 
tinkering  with  a very  fundamental  matter. 

5590.  Mr.  Brown : But  surely  you  can- 
not leave  everything  to  the  board  of 
directors — hence  the  Eighth  Schedule.  If 
you  left  disclosure  entirely  to  the  directors 
you  would  not  have  an  Eighth  Schedule 
laying  down  what  has  to  be  put  in  the 

accounts? Quite  so,  but  it  remains 

that  it  seems  an  imperfect  and  illogical 
way  to  cause  the  given  required  amount 
of  information  to  emerge  publicly,  merely 
by  requiring  disclosure  of  the  names  and 
the  activities  of  subsidiaries.  My  point  is 
merely  that  it  is  not  the  logical,  and 
probably  not  the  most  effective,  way  to 
set  about  the  matter. 

5591.  You  must  include  subsidiaries' 
profits  in  the  consolidated  accounts  but 
you  do  not  need  to  show  what  the 

subsidiaries  are? Certainly.  But  the 

point  is  that  if  the  information  which 
is  to  be  given  in  compliance  with  the 
existing  law  is  not  adequate,  then  I 
merely  say,  as  a matter  of  logic,  the  way  to 
tackle  that  is  not  to  require  that  informa- 
tion shall  be  given  about  the  subsidiaries, 
because  it  is  not  necessarily  going  to 
achieve  the  answer  of  adducing  the 
information  needed.  The  problem  goes 
deeper  than  that:  it  is  what  is  this  extra 
amount  of  information  which  is  to  be 
given,  not,  with  respect,  the  hit  or  miss 
method  of  disclosure  of  subsidiaries,  that 
is  all. 

5592.  Chairman : There  is  one  final  ques- 

tion I should  like  to  put.  We  have  been 
asked  to  include  in  the  matters  we  are 
considering  the  question  whether,  on  a 
take-over  bid,  it  should  be  made  obliga- 
tory that  the  consideration,  or  some  part 
of  it,  should  consist  of  cash.  What  would 
you  say  to  that? Mr.  Cole:  We  cannot 


see  any  useful  purpose  would  be  served 
at  all,  but  very  much  the  reverse.  Take 
the  first  example:  many  take-over  bids 
are  pure  amalgamations.  It  would  detract 
from  that  completely.  The  ideal  take- 
over bid  is  agreed  between  the  two  boards, 
the  shareholders  agree  they  will  take 
shares  in  the  other  company  or  in  a 
holding  company,  and  they  are  just 
exchanging  their  shares.  Therefore  it 
would  attack  in  a way  the  basis  of  the 
ideal  take-over  bid.  The  next  thing  I 
think  one  would  say  is  that  in  the  sort  of 
case  where  the  suggestion  was  first  publi- 
cised, I think  it  would  not  give  rise  to  the 
slightest  difficulty — a substantial  company 
can  always  raise  money  if  it  wants  to, 
though  it  may  have  to  pay  an  under- 
writing commission,  but  it  would  not  be 
any  obstacle  in  the  way  of  it  in  any 
normal  case  at  ail.  It  would  just  intro- 
duce a complication  which  we  would  not 
see  any  justification  for.  There  are  all 
sorts  of  minor  difficulties,  for  example, 
over  stamp  duty  exemption.  If  the  cash 
comprised  more  than  10  per  cent,  you 
would  never  be  able  to  get  stamp  duty 
exemption.  It  would  also  give  rise  to 
difficulties  under  the  1960  Finance  Act 
about  amalgamations  of  property  com- 
panies, and  we  frankly  have  seen  no 
advantage  in  it  at  all.  Everything  we  have 
thought  about  it  shows  that  it  would  be 
a mistake. 

5593.  But  supposing  you  wanted  to 
stop  take-over  bids  or  make  them  more 
difficult — would  the  imposition  of  such  a 
requirement  make  them  more  difficult? 

We  would  not  have  thought  so, 

because  if  a company  can  issues  shares — 
it  is  perfectly  certain  to  be  able  to  raise 
the  cash  it  would  need.  We  would  not 
have  thought  it  would  have  put  an 
obstacle  in  the  way,  if  it  was  the  desire  to 
do  so. 

5594.  Mr.  Lawson : Could  I ask  one  or 

two  questions  on  this  point  of  subsidiary 
and  associated  companies?  Have  you 
any  views  on  the  situation  where  company 
A owns  25  per  cent,  of  the  shares  in 
company  B,  and  company  B owns  25 
per  cent,  of  the  shares  in  company  A — 
so  that  if  the  rest  of  the  shares  are  widely 
dispersed  it  is  almost  impossible  for  share- 
holders of  either  company  to  remove  the 
directors?  Have  you  come  up  against 
that? There  are  some  weU-known 
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cases  I think,  are  there  not,  where  that  is 
believed  to  exist.  I do  not  think  it  would 
be  possible  to  stop  it.  You  can,  I suppose, 
reduce  the  50  per  cent,  which  defines  the 
subsidiary,  so  that,  for  the  purpose  of 
holding  shares  in  the  holding  company 
something  lower  than  a holding  of  50 
per  cent,  would  be  treated  as  a holding 
company.  But  you  can  bring  in  ether 
companies,  can  you  not?  If  somebody 
wants  to  put  together  a position  of  that 
sort,  it  can  be  done,  can  it  not?  And  it 
you  cannot  do  it  with  two  companies,  it 
can  be  done  with  three  or  four. 

5595.  Professor  Gower : The  Cohen 
Committee  said  the  definition  of  a sub- 
sidiary company  should  be  one  of  control. 
In  this  situation,  one  controls  the  other; 
and  in  framing  a definition  it  should  be 
something  embodying  this.  Then  the  ban 
upon  owning  shares  in  the  holding  com- 
pany would  effectively  prevent  it. — -But 
having  control,  you  would  get  away  from 
50  per  cent,  of  the  votes  plus  one,  and 
how  could  you  say  what  in  practice  was 
control? 

5596.  Mr.  Lawson'.  Would  it  be  your 
view  that  you  would  rather  like  to  stop 
this  but  you  cannot  at  the  moment  see  any 

clear  way  of  preventing  it? 1 do  not 

think  any  of  us  would  support  it  as 
desirable. 

5597.  And  the  other  thing  is,  do  you 
think  there  would  be  any  objection  to 
allowing  a company  to  reduce  its  capital 
in  cases  where  that  reduction  was  merely 
giving  practical  effect  to  losses  already 
incurred,  and  there  was  no  repayment  of 

cash  to  shareholders? Mr.  Henle ■:  I 

am  not  quite  sure  I quite  see  the  object 
of  the  question. 

5598.  There  are  a number  of  possible 
and  practical  advantages.  One  would  be 
in  connection  with  the  problem  you  have 
mentioned  in  your  memorandum,  of  pre- 
acquisition profits  in  mergers.  Sometimes 
in  an  amalgamation,  if  you  were  to  hold 
that  you  had  to  establish  a share  premium 
account  and  the  pre-acquisition  profits 
get  frozen,  if  you  were  later  allowed  to  use 
that  share  premium  account  by  way  of 
meeting  any  losses  that  were  incurred— 
if  the  losses  were  incurred  in.  the  early 
years  of  the  new  merger  company— that 
would  go  some  way  towards  meeting  this 
problem  that  emerges.  That  was  one  of 


the  ideas  I had  in  mind,  is  there  any 
purpose  in  going  to  Court,  because  you 
do  not  have  to  circularise  creditors  in  that 

type  of  case? But  at  the  same  time  I 

would  think  going  to  the  Court  does  add 
a protection  to  something  which  is,  by 
some  people,  considered  unorthodox. 

5599.  You  think  on  balance  it  is  better 

to  go  to  the  Court? 1 think  so. 

5600.  Professor  Gower:  Even  if  you 
have  to  get  consent  of  class  meetings— 
you  would  still  think  it  was  necessary? 
Not  so  necessary,  no. 

5601.  Mr.  Lawson:  Perhaps  it  is  an 
unfair  question.  May  I just  ask  one  more 
question  on  your  evidence  as  regards  the 
situation  which  arises  when  assets  are 
written  up  and  a surplus  is  created.  I am 
not  absolutely  sure  I follow  your  evidence 
as  to  what  may  be  done  and  what  you 
think  should  be  allowed  to  be  done  with 
that  surplus.  Am  I right  in  thinking  that 
the  surplus  which  emerges  is  usually  of 
two  kinds:  firstly  it  arises  through  over 
depreciation  in  the  past— that  is  one  type 
of  surplus,  and  that  is  something  which 
can  be  put  to  the  profit  and  loss  account 
and  reserve  and  therefore  is  available  for 
distribution  in  cash  to  the  shareholders 
as  a dividend,  if  the  directors  so  desire. 
But  any  surplus  that  arises  over  the 
original  cost  of  the  assets  is  really  only  a 
paper  figure.  I was  under  the  impression 
the  legal  view  on  that  is  that  it  can  be  used 
for  issuing  bonus  shares,  but  not  for  the 

distribution  of  dividend? 1 think  it 

was  only  last  Friday  that  Mr.  Justice 
Buckley  held  that  an  unrealised  dividend 
of  that  nature  can  be  distributed. 

5602.  Distributed  in  cash? Yes:  it 

may  be  undesirable. 

5603.  And  what  do  you  think  about 
that  as  regards  the  Act?  Do  you  think 
we  ought  to  amend  it  so  as  to  prevent 

that  ? 1 would  have  thought  that  is  a 

matter  which  is  better  left  to  the  directors, 
because  I think  there  is  no  doubt  that  it 
would  be  considered  in  a large  majority  of 
cases  to  be  an  imprudent  thing  to 
distribute  unrealised  profits. 

Professor  Gower:  It  is  all  very  well  to 
leave  it  to  the  directors  of  a public 
company — would  you  be  as  happy  in  the 
case  of  a private  one? 
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5604.  Mr.  Watson : In  paragraph  44 
you  seem  to  make  a definite  recommenda- 
tion that  the  distribution  should  be 

allowed  in  cash  or  specie. Yes.  We 

do  here  recommend  that  the  present 
position  as  found  by  Mr.  Justice  Buckley 
should  continue. 

5605.  Mr.  Lawson : I thought  there  was 
a case  the  other  day,  a Scottish  case,  in 
which  they  decided  exactly  the  opposite. 

1 was  told  by  the  person  who  told  me 

about  the  decision  given  by  Mr.  Justice 
Buckley  that  the  latter  would  not  listen 
to  that  case. 

5606.  Y our  view  is  you  would  be  willing 

to  see  unrealised  profits  distributed? 

No,  I would  not  be  willing  to  see  un- 
realised profits  distributed,  but  I would 
prefer  that  the  power  to  do  so  be  retained 
even  in  a private  company,  because  so 
often  in  a private  company  it  is  of  great 
advantage  to  shareholders  who  require 
the  money. 

5607.  Yes,  but  a grave  disadvantage  to 

the  creditors. From  that  point  of  view 

of  course  it  is  a matter  of  prudence,  and 
if  the  directors  have  acted  recklessly,  I 
would  have  thought  a creditor  might  hold 
the  directors  accountable. 

Professor  Gower : Not  if  the  law  allows 
them  to  do  it.  If  the  company  is  insolvent, 
yes.  If  the  company  is  solvent  apparently 
the  law  allows  them  to  do  it. 

Mr.  Lawson : You  go  right  against  a 
basic  accounting  principle. 

5608.  Mr.  Mackinnon : There  could  be 
confusion  here.  Supposing  you  sold  one 
asset  at  a profit,  on  paper  you  would 
have  a realised  accretion  on  that  par- 
ticular asset.  No  Court  says  you  can 
distribute  that  profit  without  looking  at 
the  accounts  overall,  so  before  you  distri- 
bute an  accretion  in  respect  of  one  asset 
you  should  make  a valuation  of  the  other 
assets  at  that  moment  to  see  whether  your 
capital  is  left  intact.  If  that  be  the  true 
view,  there  seems  to  be  little  difference  in 
principle  between  realised  and  unrealised 
surpluses . Realisation  normally  provokes 
people  into  enquiring  whether  they  have  a 

capital  accretion. 1 think  I would  look 

at  it  that  way. 

Professor  Gower:  There  is  surely  a 
difference  between  realising  one  asset  and 


writing  up  your  other  assets  and  distribut- 
ing the  whole  of  your  surplus. 

Mr.  Mackinnon : In  fact,  but  in  principle 
you  would  have  to  go  through  the  valua- 
tion motion  whichever  way  you  did  it. 
You  would  merely  have  rather  stronger 
evidence  that  you  have  a capital  profit  if 
you  have  realised  it  than  if  you  have  not. 

5609.  Mr.  Lawson:  It  can  happen,  of 
course,  that  when  assets  are  revalued  in 
this  way  it  makes  a very  appreciable 
difference  to  the  amount  of  depreciation 
that  has  to  be  charged  in  the  accounts. 
Yes. 

5610.  And  that  additional  depreciation 
is  not  allowed  for  tax;  it  has  to  come  out  of 
net  profit.  It  is  possible  to  imagine  cases 
where  as  a result  of  that  the  rights  of 
participating  preference  shareholders 
could  be  affected.  Have  you  any  views 

on  that? As  a solicitor,  I am  afraid 

I have  very  few  views  on  that;  it  does 
strike  me  as  peculiarly  in  the  field  of 
accountants.  I cannot  quite  see  at  the 
moment  how  the  rights  of  preference 
shareholders  could  be  affected. 

5611.  They  can  be  affected  if  the 
additional  depreciation  is  so  large  as  to 
affect  profits;  then  of  course  it  could  in  an 
extreme  case  prevent  a preference  dividend 
being  paid,  and  in  an  ordinary  case  it 
could  reduce  the  participating  rate  for  the 

time  being. Is  that  not  the  sort  of  case 

where  a preference  shareholder  who  would 
suffer  in  that  way  could  possibly  go  to  the 
Court  under  section  210  for  relief? 

5612.  Perhaps  that  might  be  the  answer 

— if  section  210  is  amended. Amended 

so  that  the  winding  up  criterion  is  removed. 

5613.  Professor  Gower : Surely  not?  If 
the  law  prevents  the  dividend  being  paid, 
no  Court  can  hold  the  directors  in  breach 

for  not  paying  it. 1 would  agree  with 

that  taken  by  itself,  but  the  object  of  the 
revaluation  surely  must  be  to  benefit  the 
ordinary  shareholders  ? I cannot  see  any 
other  object. 

5614.  Mr.  Lawson:  It  very  often  is  in 
order  to  increase  their  borrowing  powers. 

You  increase  the  borrowing  powers 

to  enable  the  company  to  raise  more 
money  for  the  purpose  of  doing  a better 
trade  to  the  advantage  of  equity  share- 
holders. 
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Mr.  Bingen:  Surely  the  real  explanation 
is  you  do  not  want  your  balance  sheet  to 
have  two  forms  of  currency— fixed  capital 
valued  at  old  prices  and  current  assets 
valued  at  today’s  prices.  You  want  to 
see  that  you  are  realistically  providing  for 
depreciation  on  those  assets.  I would 
have  thought  myself  it  was  to  the  advan- 
tage of  the  preference  shareholders.  I 
cannot  see  how  it  can  be  to  the  detriment 
even  if  in  a year  or  two  with  a greater 
depreciation  dividends  fell  in  arrear, 
because  really  you  are  strengthening  the 
company’s  finances. 

Professor  Gower : With  cumulative 

preference  I think  you  would  be  right,  but 
not  necessarily  right  with  non-cumulative. 

Mr.  Watson:  Perhaps  the  Court  being 
approached  in  circumstances  of  this  kind 
might  order  it  be  reversed — where  the 
preference  dividend  was  not  covered  on 
disclosed  earnings.  Then  it  would  seem 
that  the  preference  shareholder  might 
reasonably  have  some  complaint. 

Mrs.  Naylor:  We  are  assuming  that 
there  is  no  revenue  reserve  out  of  which 
the  preference  dividend  could  be  paid — 
rather  an  unusual  situation. 

5615.  Mr.  Lawson:  I am  assuming  that 
even  a write-up  of  assets  and  possibly  a 
distribution  of  the  surplus  in  the  way 
that  has  been  suggested  may  be  legal,  but 
the  company  comes  upon  adverse  trading 
conditions  and  you  may  get  the  position 
of  a loss.  Then  I would  have  thought 
that  even  a cumulative  preference  share- 
holder, and  certainly  a non-cumulative 
preference  shareholder,  would  have  had 

a legitimate  grievance. Mr.  Cole:  I 

would  suggest  another  difficulty.  When 
you  value  the  fixed  assets  of  a company 
that  is  doing  well,  the  fact  that  it  is  doing 
well  affects  the  valuation — the  same  assets 
with  a company  not  doing  so  well  are  not 
worth  so  much  and  not  valued  as  high. 
Really  if  you  are  handing  out  in  cash 
something  which  is  at  any  rate  dependent 
on  the  expectation  of  the  way  the  com- 
pany is  going  to  go  on  doing — that  is 
dangerous  too.  In  other  words  although 
it  is  not  valued  expressly  as  a going  con- 
cern, that  always  comes  into  it. 

Mr.  Lawson : They  may  have  distributed 
a theoretical  surplus  which  you  find  does 
not  exist. 


5616.  Mrs.  Naylor:  Sir  Charles,  do  you 
think  it  would  be  useful  to  extend  the 
powers  of  the  Board  of  Trade  so  that 
where  there  are  complaints  they  can  make 
private  investigations?  In  other  words 
not  announced  to  the  public  ? The  public 
appointment  of  inspectors  is  so  damaging 
to  a company  that  it  appears  from 
experience  that  they  are  generally  only 

post-mortems. Mr.  Dennehy  : Yes, 

Madam,  we  do  indeed,  and  we  have 
recommended  in  paragraph  71  that  the 
Board  of  Trade  be  given  statutory  power 
to  demand  documents  and  information 
from  the  directors  and  officers  of  com- 
panies. The  power  would  assist  the  Board 
of  Trade  in  determining  whether  there  is  a 
prima  facie  case  to  warrant  the  appoint- 
ment of  an  inspector.  And  we  therefore 
do  mean  by  that  recommendation,  that 
facilities  for  a private  investigation  not 
incurring  damaging  publicity  would  be  an 
extremely  good  thing  to  give. 

5617.  Mr.  Scott:  Do  you  really  see  any 
objection  to  a company  reducing  its 
capital  when  it  is  merely  recording  that  in 
fact  some  of  its  assets  have  been  lost? 
Do  you  think  it  is  necessary  to  have  that 

approved  by  the  Court? Mr.  Henle: 

Yes,  I do. 

5618.  I cannot  see  why.  What  advan- 
tage is  there  that  the  Court  confers  by 
sanctioning  something  it  only  sanctioned, 
of  course,  on  the  basis  of  the  company 
producing  affidavits  to  say  that  a loss  has 
been  incurred.  Creditors  do  not  seem  to 
be  affected  at  all.  It  is  more  or  less  making 
heavy  weather  of  a book-keeping  enlxy. 

Mr.  Welsford:  Given  the  appropriate 

safeguards,  I think  the  view  might  be 
taken  that  there  is  no  objection  to  that. 
It  cuts  out  what  otherwise  becomes  a 
necessary  prolonging  of  the  procedure. 

5619.  One  other  question  arising  on 
that.  Do  you  see  any  objection  to  a 
company  having  greater  freedom  to  buy 

its  own  shares? Mr.  Cole:  On  the 

American  basis  ? 

5620.  Particularly  on  the  American 
basis  where  public  companies  have 
apparently  unrestricted  right  to  buy  and 
take  their  shares  into  treasury  and  re- 
issue them.  I was  thinking  perhaps  more 
of  a private  company  which  might  be  only 
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too  glad  to  buy  out  a deceased  share- 
holder: in  other  words  to  use  the  com- 
pany’s assets  for  purchasing  shares  of  a 
deceased  shareholder,  rather  like  a part- 
nership buys  out  the  estate  of  a deceased 
partner  from  the  partnership  assets.  The 
only  step  that  appears  to  be  necessary  to 
ensure  that  the  creditors  are  not  affected 
is  that  perhaps  some  kind  of  declaration 
of  solvency  might  be  required.  But 
broadly  do  you  see  any  reason  why  that 
same  benefit  should  not  be  extended  at 

any  rate  to  private  companies? Sir 

Charles  Norton-.  I think  it  depends  vepr 
largely  what  restrictions  are  attached  to  it. 
We  have  discussed  the  broad  principle, 
and  we  thought  that  there  would  not  be 
any  objections,  but  obviously  there  would 
have  to  be  restrictions  and  I think  it  rather 
depends  what  those  restrictions  are. 

Professor  Gower:  The  Americans  can 
only  do  it  out  of  surplus.  The  shares, 
while  in  the  treasury,  cannot  be  voted 
and  receive  no  dividend. 

5621.  Mr.  Scott:  But  the  company  can 
do  it  without  having  to  go  to  the  Court. 

It  rather  depends  how  it  is  going  to 

be  done.  Obviously  the  company  could 
not  do  it  if  it  was  an  application  of  its 
assets,  apart  from  distributable  profits  or 
something  of  that  sort.  You  really  would 
then  be  reducing  the  capital. 

5622.  Even  if  the  shares  are  no  par 

value? Mr.  Cole:  You  have  then  got 

your  stated  capital,  have  you  not? 

5623.  It  would  be  a reduction  of  stated 

capital. Sir  Charles  Norton:  I think 

there  are  many  occasions  when  it  would 
be  extremely  useful.  We  saw  no  objec- 
tion in  principle,  but  it  is  difficult  quite  to 
see  whether  we  agree  without  seeing  what 
actually  we  are  agreeing  to.  One  thing  I 
had  in  mind  was  that  so  many  are  these 
employee  shareholdings,  and  employees 
retire  or  die.  In  that  sort  of  case  it  would 
probably  be  extremely  useful. 

5624.  Mr.  Watson:  Can  you  give  us 

any  help  on  the  interpretation  of  section 
54?  It  has  been  criticised  as  being 
honoured  more  in  the  breach  than  obser- 
vance?  Mr.  Cole:  I think  it  is  very 

unlikely  that  any  solicitor  can  give  a 
really  competent  answer  in  most  of  the 
cases  that  arise.  It  is  presumably  thought 


it  is  a desirable  principle  to  insist  on;  it 
would  obviously  be  desirable  to  get  a 
clearer  definition  where  to  draw  the  line. 

I think  the  best  that  might  be  considered 
would  be  that  where  the  purchase  of  the 
shares  had  been  effected  and  there  had 
been  no  commitment  in  advance  to  use 
the  company’s  assets,  whose  shares  you 
had  bought,  that  should  be  all  right. 

5625.  Mr.  Mackinnon:  You  say  pre- 
sumably it  is  considered  a good  principle. 
Have  you  any  doubts  as  to  whether  the 

section  should  be  preserved? We  have 

heard  arguments  to  the  contrary  which 
were  quite  convincing.  In  effect  is  it  any 
worse  to  lend  money  to  a perfectly  good 
borrower  who  is  intending  to  buy  your 
shares  than  to  lend  it  to  somebody  else, 
if  you  have  the  money  and  it  is  a good 
debt? 

5626.  So  you  would  favour  considera- 
tion of  the  retention  or  non-retention  of 

section  54  as  a whole? That  is  the 

great  difficulty;  I should  like  to  see  it  out 
of  the  way.  On  the  other  hand,  it  is  very 
difficult  to  see  what  the  consequences  of 
suddenly  saying  you  may  now  use  your 
money  to  finance  the  purchase  of  your 
own  shares  would  be.  It  would  ostensibly 
throw  the  whole  thing  wide  open;  it  is 
very  difficult  to  see  what  advantage  people 
would  take  of  it. 

Mr.  Henle:  And  to  what  uses  they 
could  put  it. 

Mr.  Welsford:  It  has  certain  incongru- 
ous effects  as  it  stands.  Company  A buys 
company  B;  section  54  would  preclude 
any  of  the  assets  of  company  B being 
used  in  connection  with  the  raising  of  the 
money  for  that  purchase,  and  therefore 
those  assets  could  not  be  used.  If  you 
liquidate  company  B and  push  all  its 
assets  into  company  A so  that  you  have 
one  undertaking,  you  could  use  the  whole 
of  those  assets  for  raising  more  money. 
I remember  one  public  prospectus  where 
company  A was  buying  company  B,  and 
the  obvious  thing  was  to  have  a debenture 
issue  on  the  two  companies;  so  the 
prospectus  gave  a debenture  issue  on 
company  B with  a covenant  to  liquidate 
company  B within  12  months  and  bring 
the  assets  into  company  A whereupon  they 
would  fall  on  a given  charge.  So  precisely 
the  same  result  was  achieved  by  that 
indirect  method. 
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Mr.  Hetile : The  same  result  could  also 
be  achieved  if  the  cash  held  by  the 
company,  whose  shares  are  being  bought, 
represents  largely  undistributed  profits 
available  for  dividend,  because  if  within 
one  minute  after  completion  of  the 
purchase  which  was  done  through  a 
bridging  transaction  the  acquired 
company  declares  the  whole  of  its  assets 
as  a dividend,  that  dividend  can  be  used 
to  repay  the  bridge. 

5627.  Mr.  Watson : In  a transaction  of 
this  kind  where  company  A seeks  accom- 
modation from  its  bankers  in  order  to 
purchase  company  B,  succeeds  in  doing 
so  and  acquires  all  the  shares  of  company 
B,  then  company  B becomes  a subsidiary, 
and  it  is  quite  right  and  proper  for 
company  B to  grant  off-setting  authority 
for  its  cash  balances  against  the  overdrafts 
of  company  A.  In  these  circumstances 


while  that  seems  to  be  q.uite  regular,  it  is 
obviously  at  variance  with  what  appears 
to  be  the  intentions  of  this  section.  And 
therefore  it  would  seem  that  the  section 
calls  for  some  re-drafting,  and  I wondered 
whether  you  could  assist  us  in  that  way? 
Mr.  Welsford : The  best  form  of  re- 
drafting is  very  often  deletion. 

Mr.  Cole:  What  I suggested  just  now 
would  have  met  that  point.  There  would 
have  been  no  commitment  before  to  use 
the  money  for  repaying  the  new  parent 
company’s  bank  advances,  and  therefore 
it  would  be  perfectly  all  right. 

Mr.  Watson:  Thank  you. 

Chairman:  Those  I think  are  all  the 
questions  we  have  managed  to  think  of  to 
put  to  you  gentlemen.  It  only  remains 
for  me  to  thank  you  very  much  for 
coming  here  and  helping  us. 


(The  witnesses  withdrew ) 
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APPENDIX  XLDI 

Memorandum  by  The  Stock  Exchange,  London 

Introduction 

The  extent  to  which  the  Council  of  the  Stock  Exchange  is  qualified  to  assist  the 
Committee  on  Company  Law  Revision  on  the  various  matters  included  in  the  list  of 
subjects  under  review  is  confined  to  the  Council’s  experience  in  the  affairs  of 
companies  quoted  on  the  Stock  Exchange,  London.  The  Council  has  not,  therefore, 
been  in  a position  to  deal  exhaustively  with  the  subjects  under  review,  but  has  directed 
its  attention  to  matters  on  which  it  felt  most  competent  to  express  an  opinion.  The 
Committee  are  therefore  asked  to  read  the  comments  as  applicable  to  quoted 
companies  and  other  companies  in  which  the  public  have  an  interest  except  where 
otherwise  stated. 

Before  dealing  with  those  subjects  the  Council  feels  that  it  would  be  advantageous 
to  submit  the  following  review  of  the  procedure  at  present  used  in  connection  with 
applications  for  the  grant  of  quotation. 

Applications  for  the  Grant  of  Quotation  for  Securities  on  the  Stock  Exchange,  London 
General 

1.  An  issue  of  securities  by  companies  has  to  comply  with  the  requirements  of  the 
Companies  Acts  whereas  borrowings  and  capital  issues  by  central  and  local  authorities, 
public  boards  and  statutory  undertakings  must  comply  with  the  legislation  appropriate 
thereto  and  in  certain  cases  the  requirements  of  the  Companies  Acts. 

2.  If  it  is  desired  to  have  a quotation  on  the  Stock  Exchange,  London,  then  the 
requirements  of  the  Stock  Exchange  must  also  be  fulfilled.  The  procedure  to  be 
adopted  in  connection  with  an  application  for  permission  to  deal  in  and  for  quotation 
for  the  securities  of  a company  is  contained  in  the  rules  and  regulations  of  the  Stock 
Exchange.  The  appropriate  rules  being: 

(a)  Rule  159  (2)  which  states  that  applications  for  quotation  must  be  made  to 
the  secretary  of  the  Share  and  Loan  Department  and  must  comply  with  the 
requirements  of  the  Council  as  contained  in  Appendix  34*. 

(b)  Rule  163  which  is  expressed  in  permissive  form  and  in  clause  (1)  states  what 
securities  may  be  dealt  in.  Clause  (2)  gives  permission  for  isolated  bargains 
to  be  transacted  in  securities  not  quoted  on  the  Stock  Exchange;  permission 
in  each  case  must  be  sought  for  these  transactions  and  a market  is  not  allowed 
to  develop. 

3.  The  Council’s  powers  and  duties  in  connection  with  quotations  are  delegated  to  the 
Committee  on  Quotations  which  consists  of  some  ten  members  of  the  Council.  A 
small  group  of  this  committee  sits  on  a panel  which  considers  and  discusses  the  various 
problems  arising  from  the  committee  meetings  or  from  preliminary  points  with  regard 
to  prospective  issues  or  with  any  administrative  problems.  The  administration  of  these 
rules  and  rulings  by  the  committee  or  panel  is  undertaken  by  the  Share  and  Loan 
Department  of  the  Stock  Exchange. 

Methods  of  bringing  securities  to  the  Stock  Exchange 

4.  Securities  of  companies  may  be  brought  to  the  Stock  Exchange  by  any  one  of  the 
methods  listed  below : 

* In  this  Memorandum,  all  references  to  Appendix  34  relate  to  Appendix  34  to  the  Stock 
Exchange  Rules  and  Regulations. 
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By  a public  prospectus 

5.  This  method  is  usually  confined  to  the  case  of  a new  company  or  where  a company 
is  offering  to  the  public  an  entirely  new  security.  The  contents  of  the  prospectus 
(ignoring  foreign  companies)  must  comply  with  the  requirements  of  sections  37,  38, 
40,  and  41  of  and  the  Fourth  Schedule  to  the  Companies  Act,  1948.  In  addition  the 
requirements  of  Appendix  34  to  the  rules  of  the  Stock  Exchange  have  to  be  satisfied  and 
these  frequently  go  beyond  the  requirements  of  the  Companies  Act,  1948.  For 
example,  a report  on  profits  and  losses  for  the  last  10  years  is  normally  required  instead 
of  5 years  in  the  Companies  Act,  1948.  The  Stock  Exchange  requirements  are  by  no 
means  rigid  and  may  be  varied  to  meet  differing  situations.  The  sanction  behind  these 
requirements  is  the  power  of  the  Stock  Exchange  to  refuse  or  defer  the  grant  of 
quotation. 

By  a public  offer  for  sale 

6.  This  method  is  most  commonly  used  in  respect  of  companies  with  established 
businesses  a block  of  whose  securities  has  been  purchased  by  a bank  or  issuing  house 
with  a view  to  resale  of  all  or  part  to  the  public — in  the  majority  of  cases  the  document 
of  offer  is  subject  to  the  prospectus  requirements  of  the  Companies  Act,  1948.  In 
any  event  the  prospectus  requirements  of  Appendix  34  have  to  be  satisfied. 

By  a placing 

7.  This  method  is  most  commonly  sought  where  the  costs  of  a public  offer  for  sale 
would  be  unduly  burdensome  or  where  there  is  little  public  demand  for  the  securities. 
The  grant  of  such  a method  is  a concession  and  an  application  setting  out  the  reasons 
for  seeking  such  concession  must  be  made  to  the  Committee  on  Quotations. 

A broker  or  issuing  house  purchases  the  security  and  then  offers  the  security  with  a 
view  to  resale  of  all  or  part  to  the  public.  In  order  to  ensure  a fair  distribution  to 
persons  other  than  the  clients  of  the  issuing  broker  or  issuing  house  the  committee 
normally  insists  that  at  least  25  per  cent,  of  the  issued  amount  of  equity  capital  and  at 
least  20  per  cent,  of  the  issued  amount  of  fixed  dividend/interest  securities,  should  be 
the  subject  of  such  placing.  Not  less  than  25  per  cent,  of  the  amount  of  equity  capital 
placed  and  20  per  cent,  of  other  securities  placed  must  be  offered  to  clients  of  other 
brokers  through  the  medium  of  the  market.  The  marketing  arrangements  must  be 
submitted  to  the  committee  so  as  to  ensure  that  there  is  an  equitable  distribution.  The 
placing  letter  and  other  documents  when  taken  together  constitute  a prospectus  and 
are  subject  to  the  statutory  requirements  of  the  Companies  Act,  1 948 . The  requirements 
of  Appendix  34  must  also  be  satisfied. 

By  an  introduction 

8.  The  fundamental  difference  between  a Placing  and  an  Introduction  is  that  in  an 
Introduction  there  is  no  commitment  for  the  disposal  of  any  of  the  securities — there 
must  therefore  be  a sufficiently  wide  spread  of  holdings  already  in  existence  to  establish 
a Market.  This  method  also  requires  the  preliminary  approval  of  the  Committee  on 
Quotations  but  while  an  Introduction  of  fixed  interest  securities  is  fairly  common  it  is 
exceptional  for  equity  capital  to  be  permitted  to  be  handled  in  this  manner  apart  from 
(a)  cases  where  a market  has  already  been  established  in  another  centre,  and  (b)  new 
companies  carrying  out  a segregation  of  assets  and  whose  shares  are  being  distributed 
to  the  shareholders  of  an  existing  quoted  company. 

By  a tender 

9.  This  method  has  been  confined  for  many  years  to  the  securities  of  certain  water 
supply  undertakings.  The  public  are  asked  to  say  at  what  price  they  will  take  the 
security  offered.  Usually  a minimum  price  is  fixed  below  which  offers  will  not  be 
considered.  The  most  suitable  tenders  are  accepted.  In  addition  to  complying  with 
the  Fourth  Schedule  to  the  Companies  Act,  1948  the  provisions  of  the  Water  Act,  1945 
and  Appendix  34  have  to  be  satisfied. 
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By  other  methods 

10.  A company  may  issue  new  securities  in  one  or  more  of  the  following  ways: — 

(a)  By  way  of  rights  to  the  existing  holders  of  securities  of  the  company  in 
proportion  to  their  holdings.  Under  Appendix  34  the  circular  of  offer  must 
disclose  inter  alia  information  as  to  the  financial  position  of  the  company 
since  the  publication  of  the  last  balance  sheet  and  the  purpose  and  terms  of  the 
issue.  There  are  certain  additional  administrative  requirements  not  contained 
in  the  rules  which  have  been  introduced  to  meet  current  needs.  For  example, 
three  weeks  is  recommended  as  being  the  minimum  period  of  time  for 
acceptance  and  the  use  of  air  mail  postal  services  for  overseas  shareholders  is 
encouraged. 

( b ) By  way  of  capitalisation  of  reserves  and  of  undistributed  profits.  The  form 
of  the  document  of  issue  must  comply  with  Appendix  34. 

(c)  By  way  of  open  offer  to  holders  of  shares  or  other  securities.  The  Stock 
Exchange  requirements  are  substantially  the  same  as  those  for  a rights  issue. 

(d)  As  consideration  for  assets  acquired.  If  the  assets  to  be  acquired  or  earnings 
attributable  to  those  assets  are  material  in  relation  to  the  position  of  the 
purchasing  company,  the  Stock  Exchange  requires  a circular  to  be  issued  to 
shareholders  giving  adequate  information  about  the  acquisition  including  an 
accountant’s  report  on  the  profits  and  assets.  In  other  cases  a press 
announcement  giving  short  details  of  the  acquisition  may  suffice.  Each  case 
is  however  considered  on  its  merits. 

Procedure 

11.  As  already  explained  the  Committee  on  Quotations’  requirements  are  adminis- 
tered by  the  Share  and  Loan  Department  of  the  Stock  Exchange  which  consists  of 
permanent  officials. 

12.  Brokers  intending  to  make  applications  for  quotation  for  securities  new  to  the 
Stock  Exchange  normally  consult  the  department  at  an  early  stage.  If  a concession 
is  sought  such  as  a placing  or  introduction  or  a waiver  from  full  advertising  require- 
ments, a letter  is  submitted  through  the  department  whose  members  assemble  material 
facts  and  place  them  before  the  panel  of  the  committee  for  consideration.  In 
exceptional  cases  the  full  committee  may  be  consulted.  The  panel  sits  on  Tuesdays, 
Wednesdays  and  Fridays,  and  the  full  committee  sits  on  Wednesdays  and  Fridays. 
Proof  prospectuses  or  advertised  statements  must  be  submitted  through  the  broker 
to  the  department  at  as  early  a stage  as  possible  and  in  any  case  not  later  than  14  days 
prior  to  publication  or  posting.  Four  copies  of  the  prospectus  or  advertised  statement 
are  deposited  one  of  which  is  passed  to  the  Records  Office  which  examines  the  personnel 
and  corporate  bodies  named  in  the  document,  the  second  and  third  copies  are  examined 
within  the  department  and  the  fourth  is  returned  to  the  brokers  with  any  comments 
written  on  it. 


13.  The  primary  function  of  the  examination  by  the  department  is  an  endeavour  to 
ensure  that  all  relevant  information  is  disclosed  to  enable  the  potential  investor  to 
make  a fair  assessment  of  the  proposition.  Usually  three  proofs  and  occasionally  as 
many  as  eight  proofs  have  to  be  submitted  before  the  requirements  are  satisfied.  The 
questions  raised  on  these  proofs  are  in  the  main  directed  towards  clarification  of  the 
profits  and  assets  and  securing  supporting  evidence  for  claims  made  in  the  profits 
and  prospects  paragraph  and  various  other  factors  relating  to  the  business.  In  the 
course  of  this  examination  the  department  may  find  it  necessary  to  seek  the  advice  of 
their  legal  and  accountancy  consultants. 


14.  The  examination  by  the  Records  Office  is  designed  to  protect  the  public  from 
unscrupulous  persons. 
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15.  In  a small  number  of  cases  the  examination  may  result  in  some  alteration  in  the 
proposed  organisation  or  even  the  abandonment  of  the  proposition.  In  certain  cases 
the  proposition  may  be  considered  wholly  unsuitable  for  quotation  or  not  sufficiently 
developed  to  justify  quotation;  in  these  cases  it  is  discussed  with  the  panel  which  may 
indicate  that  it  would  not  be  prepared  to  grant  a quotation  or  that  quotation  would 
only  be  considered  after,  say,  the  publication  of  the  first  accounts  to  show  a full  year’s 
operation  of  the  proposition. 

16.  Whenever  the  department  is  not  satisfied  about  the  adequacy  of  disclosure  or 
in  some  other  respect,  the  panel  is  available  for  consultation  before  any  decision 
is  taken. 

17.  At  this  stage  the  question  of  Certificates  of  Exemption  may  arise  and  if  so  the 
solicitors  to  the  issue  will  be  required,  to  submit  a case  in  writing  which  after  examina- 
tion by  the  department  will  be  submitted  to  the  full  committee  for  their  decision. 
Further  particulars  of  the  grounds  upon  which  a Certificate  of  Exemption  may  be 
considered  are  set  out  in  the  Stock  Exchange  reply  to  question  17  (c)  of  the  questionnaire. 

18.  The  rules  require  at  least  48  hours  to  elapse  between  the  publication  of  the 
advertisement  and  the  time  of  the  committee  meeting  when  the  application  is  con- 
sidered. This  time  lapse  enables  potential  buyers  to  assess  the  position  before  dealings 
commence  and  provides  an  opportunity  for  members  of  the  public  to  write  to  the 
Stock  Exchange  giving  information  about  the  company  or  the  personalities  which  may 
hitherto  have  remained  undisclosed. 

19.  In  accordance  with  the  terms  of  the  general  undertaking  given  by  companies 
making  an  application  for  quotation,  draft  circulars, _ notices  of  meetings,  resolutions, 
etc.,  must  be  submitted  to  the  department  for  examination.  These  may  or  may  not 
involve  issues  of  further  securities.  A similar  process  of  examination  is  applied  with 
a view  to  ensuring  the  adequacy  of  the  information  available  either  to  assess  the  position 
of  the  company  or  to  enable  the  shareholder  to  exercise  his  vote  intelligently  on 
matters  submitted  for  his  approval;  also  to  ensure  that  any  procedure  proposed  will 
fit  into  Stock  Exchange  machinery. 

General  administration 

20.  Besides  the  work  connected  with  applications  for  quotation  of  new  issues  of 
securities,  the  enforcement  of  subsequent  requirements,  the  study  of  reports  on 
unusual  occurrences  in  market  prices,  the  Committee  on  Quotations  is  regularly 
reviewing  existing  machinery  and  considering  suggestions  submitted  by  the  Share  and 
Loan  Department. 

21.  In  recent  years  the  question  of  continuation  of  a quotation  has  frequently  been 
before  the  committee.  The  quotation  for  a security  will  almost  certainly  be  cancelled 
if  some  95  per  cent,  of  a class  of  security  passes  into  the  control  of  one  holder  and 
may  be  cancelled  if  a lower  percentage  is  so  held.  Where  the  purpose  for  which  a 
company  was  granted  quotation  has  ceased  the  quotation  will  normally  be  suspended. 
The  same  course  may  be  followed  upon  a change  of  control.  Frequently  it  is  known 
that  it  is  ultimately  intended  to  use  the  company  for  a different  purpose  and  the 
suspension  is  announced  as  being  “ a temporary  suspension  pending  a fresh  applica- 
tion following  any  reorganisation 

22.  When  the  fresh  application  is  made  the  company  is  treated  as  being  a new 
company  and  must  conform  to  the  whole  of  the  procedure  applicable  to  a new  company 
and  publish  a prospectus  or  advertised  statement  giving  full  particulars  of  the  company 
in  its  new  form. 

23.  The  sanction  of  withdrawing  quotation  or,  where  there  is  merely  a right  to 
deal  under  the  provisions  of  rule  163,  the  prohibition  of  dealings  may  follow  a report 
to  the  committee  of  unusual  occurrences  in  market  prices  or  the  inadequacy  of  informa- 
tion about  changed  affairs  of  a company  or  other  event. 
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24.  Subjects  undertaken  by  the  committee  in  recent  months  are  set  out  below: 

(i a ) When  a company  applies  for  quotation  in  the  first  instance  it  is  required  to 
sign  a general  undertaking  relating  to  certain  procedures  and  the  supply  of 
information  to  the  Stock  Exchange.  This  undertaking  is  periodically  revised 
in  the  light  of  experience.  As  a small  proportion  of  quoted  companies  which 
have  not  made  applications  in  recent  years  have  not  given  the  latest  general 
undertaking,  these  have  been  invited  to  complete  it. 

(6)  Under  the  Stock  Exchange  rules  the  borrowing  powers  of  companies  must  be 
limited.  After  consultation  with  legal  advisers  a new  form  of  requirement 
relating  to  group  borrowing  powers  has  been  adopted  to  avoid  excess  borrowing 
through  subsidiaries. 

(c)  Alternatives  to  placings  and  offers  for  sale  have  been  considered  in  conjunction 
with  the  Issuing  Houses  Association  and  Accepting  Houses  Committee  and  the 
Clearing  Banks.  The  problem  is  still  under  review.  The  committee  has 
issued  a memorandum  of  guidance  as  to  the  terms  under  which  placings 
would  be  considered,  for  example,  it  has  indicated  that  it  is  not  prepared  to 
allow  placings  of  initial  issues  of  property  companies’  securities  at  the  present 
time. 

(d)  The  extension  of  requirements  under  Appendix  34  in  cases  where  companies 
carry  on  two  or  more  activities  which  are  material  to  include  information  as 
to  their  relative  importance  having  regard  to  the  profits  or  losses. 

(e)  The  adequacy  of  Stock  Exchange  requirements  in  regard  to  property  valuations 
in  prospectuses  is  being  discussed  with  the  Royal  Institution  of  Chartered 
Surveyors,  the  Chartered  Auctioneers’  and  Estate  Agents’  Institute  and  the 
Incorporated  Society  of  Auctioneers  and  Landed  Property  Agents. 

25.  The  powers  of  the  committee  are  wide  and  flexible  and  in  reaching  decisions  it 
endeavours  to  see  that  reasonable  safeguards  are  taken  to  protect  the  investor  to 
whom  all  relevant  information  should  be  available.  In  making  these  endeavours  it 
is  the  practice  of  the  committee  and  the  Council  to  consult  the  relevant  professional 
and  business  bodies.  Examples  can  be  seen  in  paragraphs  24  (A),  (c)  and  (e)  above 
and  the  answer  to  question  12  of  the  subjects  under  review.  This  practice  of  con- 
sultation and  of  ad  hoc  committees  drawn  from  the  business  world  at  large  to  consider 
problems  which  affect  the  financial  body  as  a whole  is  a growing  one  and  one  which 
the  Council  is  eager  to  encourage.  It  leaves  the  final  responsibility  with  the  Council 
while  maintaining  flexibility  and  ensuring  that  the  various  problems  are  considered 
by  such  committees  with  the  widest  available  experience. 

Subjects  under  Review 

The  following  memorandum  is  submitted  in  connection  with  the  subjects  under 
review  The  paragraphs  have  been  numbered  to  accord  with  the  list  of  subjects 
enclosed  with  the  letter  dated  1 5th  January,  1960,  from  the  Secretary  to  the  Committee. 

X.  Incorporation  of  Companies — Memoranda  of  Association 

(o)  Requirements  as  to  minimum  number  of  members,  and  other  conditions  of 
incorporation 

(b)  Limitation  of  objects  to  those  stated  in  the  memorandum  obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modem  objects  clauses:  effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parlies,  and  as  between  a company  and  its 
directors . The  present  method  of  altering  objects 

(c)  The  company  as  a legal  entity  distinct  from  its  members “ one-man  ” companies 

(d)  Shares  of  no  par  value.  ( Bearing  in  mind  the  Government's  announced  intention  to 

implement  the  recommendations  of  the  Committee  on  Shares  of  No  Par  Value. 
Cmd.  9112, 1954) 
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(a)  and  (c)  The  Council  has  no  comments  to  make  on  these  subjects. 

(b)  The  Council  does  not  object  to  the  present  wide  framing  of  modem  clauses. 

The  Council  considers  that  in  an  age  of  many  new  developments  companies  should 

not  be  prevented  from  taking  advantage  of  exploiting  such  developments.  It  is 
essential,  therefore,  to  have  machinery  whereby  a company  can  readily  undertake 
entirely  new  operations;  at  the  same  time  shareholders  should  be  kept  fully  informed 
of  these  developments.  The  shareholders  should  also  be  given  particulars  of  any 
interest  (direct  or  indirect)  of  any  director  or  proposed  director  in  any  company, 
business  or  other  assets  which  have  been  or  are  proposed  to  be  acquired. 

When  a company  comes  to  the  Stock  Exchange  for  a grant  of  quotation  it  presents 
to  the  public  facts  about  a particular  business.  It  is  this  business  that  is  assessed  by 
prospective  shareholders.  It  is  on  the  basis  of  this  business  that  quotation  is  granted. 
It  is  now  the  practice  of  the  Stock  Exchange  to  require  a suspension  of  quotation  if 
the  general  nature  of  the  company’s  business  changes  until  such  time  as  the  full  facts 
of  the  new  business  are  available  for  publication  to  the  shareholders.  This  requirement 
applies  even  though  the  new  business  is  within  the  terms  of  the  company’s  objects 
clause.  Generally  the  request  for  a “ temporary  ” suspension  comes  from  the  board 
of  directors,  but  if  such  request  is  not  forthcoming  the  quotation  is  suspended  by  the 
Stock  Exchange.  Documents  in  support  of  the  application  for  regrant  of  quotation 
will  have  to  comply  with  the  full  prospectus  requirements  of  Appendix  34  to  the  Stock 
Exchange  Rules  and  Regulations.  It  is  treated  in  the  same  way  as  a new  company 
applying  for  quotation  for  the  first  time. 

The  Council  is  concerned  primarily  with  the  practical  effect  of  the  present  law  from 
the  point  of  view  of  safeguarding  the  investing  public.  From  this  point  of  view  it  is 
of  the  opinion  that  the  powers  vested  in  it  are  adequate  and  sufficiently  flexible  to 
deal  with  varying  situations  of  quoted  companies. 

(d  ) While  the  Council  is  unable  to  assess  the  demand  for  shares  of  no  par  value  it 
sees  no  reason  why  they  should  not  be  permitted. 

The  Council  is  of  the  opinion  that  the  question  of  sub-division  or  a consolidation  of 
shares  of  no  par  value  requires  consideration.  Under  the  present  system  sub-division  or 
consolidation  of  shares  requires  the  approval  of  the  company  in  general  meeting 
whereas  units  in  which  stock  is  transferable  may  subject  to  any  provision  in  the  articles 
of  association  be  varied  by  resolution  of  the  directors. 

The  Council  sees  no  reason  why  the  sub-division  or  consolidation  of  shares  of  no 
par  value  without  any  alteration  in  the  stated  value  of  the  capital  should  not  be  effected 
by  resolution  of  the  directors  but  where  there  is  more  than  one  class  of  shares  provision 
should  be  made  for  maintaining  the  aggregate  of  the  votes  of  the  class  of  shares  which 
have  been  sub-divided  or  consolidated. 

Consideration  should  also  be  given  to  the  controlling  of  companies  wishing  to 
reduce  the  stated  value  of  their  shares  as  opposed  to  their  reserves. 

The  principal  benefit  of  shares  of  no  par  value  over  those  with  a par  value  is  that  the 
dividend  is  stated  as  an  amount  per  share  rather  than  as  a percentage  of  what  in  effect 
is  a value  unrelated  to  fact.  For  example,  a company  announcing  a dividend  of  25  per 
cent,  on  a £1  share  when  £5  per  share  is  employed  in  the  business  gives  a wrong 
impression  of  the  amount  of  its  dividend. 

2.  Prohibition  of  Partnerships  with  more  than  20  Members 
{Section  434  of  Companies  Act , 1948.) 

The  Council  has  no  comment  to  make  on  this  subject. 

3.  Classification  of  Companies 

{a)  Nature  and  merits  of  distinction  between  public  and  private  companies;  adequacy 
of  restrictions  imposed  on  the  latter 

1164 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


17 th  February , 1961] 


MEMORANDUM  BY  THE  STOC  K 
EXCHANGE,  LONDON 


[Continued 


( b ) Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 

( sections  127 , 129  of  Companies  Act , 1948) 

(c)  Unlimited  companies  and  companies  limited  by  guarantee 
The  Council  has  no  comments  to  make  on  these  subjects. 


4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 
The  Council  recommends  that  the  total  amount  of  donations  for  charitable  and 
political  purposes  by  a company  should  be  disclosed  in  the  annual  accounts. 


5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

The  following  are  suggested  as  some  of  the  matters  calling  for  consideration  under  this 
general  heading: — 

(a)  Fundamental  changes  in  company's  activities 

(b)  Disposal  of  undertaking  and  assets 

(c)  Issue  of  shares 

{d)  Borrowing  money  and  charging  property 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business. 

(a)  and  ( b ) The  Council  has  discussed  the  question  of  changes  in  a company's 
activities  under  the  heading  of  1 (b).  The  Council  considers  that  the  approval  of 
shareholders  should  be  obtained  to  any  fundamental  changes  in  the  activities  of  the 
company  or  to  the  sale  of  the  whole  of  the  undertaking  and  assets  of  the  company . 

(c)  The  policy  of  the  Council  in  regard  to  equity  capital  issues  is  reflected  in  the 
notice  issued  to  the  Press  dated  1st  February,  1960. 


ISSUES  OF  EQUITY  CAPITAL 

The  Council  of  the  Stock  Exchange  have  had  under  consideration  the  question 
of  issues  of  equity  capital  for  cash  and  the  granting  of  options  over  equity  capital. 

“ It  has  been  the  practice  of  the  Council,  in  the  absence  of  very  exceptional 
circumstances  and  apart  from  extremely  small  issues,  to  require  that  further  issues 
of  equity  capital  for  cash  should  be  offered  in  the  first  place  to  the  equity  share- 
holders This  policy  has  also  been  extended  to  issues  of  securities  convertible 
into  equity  capital.  In  addition  to  ensuring  that  the  equity  shareholder  receives 
the  benefit  of  any  bonus  terms  this  policy  enables  him  to  maintain  his  stake  in  the 
company.” 

The  Council  have  noticed  that  arrangements  for  providing  further  finance 
sometimes  include  the  granting  of  an  option  to  subscribe  for  equity  capital  of  a 
company  or  of  one  of  its  subsidiaries. 

“ Whilst  it  is  recognised  that  these  arrangements  may  be  advantageous  to  the 
company  the  Council  are  of  the  opinion  that,  in  the  absence  of  very  exceptional 
circumstances,  it  should  be  possible  to  preserve  that  advantage  and  at  the  same 
time  to  seek  the  specific  approval  of  the  equity  shareholders  to  such  arrangements 
or  any  other  proposal  for  issuing  for  cash,  to  other  than  the  equity  shareholders, 
equity  capital  or  securities  convertible  into  equity  capital  or  conferring  a right  to 
subscribe  for  equity  capital.” 

The  Council  does  not  feel  that  it  would  be  practicable  for  further  issues  of  capital 
in  general  to  be  made  subject  to  shareholders’  approval.  Consideration  might 
however,  be  given  to  ensuring  that  issues  which  would  resu  t m a change  of  control 
being  subject  to  prior  approval  of  the  shareholders  in  general  meeting. 

(d)  Under  the  provisions  of  Appendix  34  to  the  rules  and  regulations  of  the  Stock 
Exchange,  companies  seeking  a quotation  are  required  to  provide  in  their  articles  ol 
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association  that  the  borrowing  powers  of  the  board  are  limited  so  that  the  aggregate 
amount  at  any  time  owing  in  respect  of  moneys  borrowed  by  the  company  and  its 
subsidiary  companies  (exclusive  of  inter  company  borrowings)  shall  not  exceed  a 
reasonable  and  readily  ascertainable  amount  except  with  the  consent  of  the  company 
in  general  meeting. 

The  Council  requires  a limit  on  group  borrowings  not  only  to  underline  the  directors’ 
responsibilities  to  the  group  but  also  to  ensure  that  shareholders  and  creditors  are 
aware  of  the  directors’  powers  in  regard  to  the  group. 

While  the  Council  appreciates  that  in  certain  types  of  businesses,  it  may  be  necessary 
to  have  recourse  to  temporary  borrowings  on  a large  scale  at  certain  periods  of  the 
year,  it  feels  that  it  would  be  reasonable  to  impose  some  ascertainable  limit  on 
directors'  powers,  even  though  such  limit  might  be  fairly  high.  It  is  therefore  suggested 
that  consideration  might  be  given  to  a prohibition  of  unlimited  borrowings  (whether 
secured  or  unsecured)  of  directors  except  perhaps  in  the  case  of  banking  and  insurance 
companies. 

The  Council  is  not  in  a position  to  comment  on  the  second  part  of  this  subsection 
relating  to  the  charging  of  property. 

(e)  The  Council  has  no  comments  to  make  on  this  subject. 

6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  dearly  defined,  and  if  so,  in  what  respects? 

(b)  Are  directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 

(c)  Directors’  and  officers'  dealings  in  their  own  companies’  shares 

(d)  Disclosure  of  directors’  interests 

(e)  Should  bodies  corporate  be  allowed  to  be  directors? 

(а)  The  Council  has  no  comments  to  make  on  this  subject. 

(б)  The  Council  has  no  knowledge  of  whether  directors  generally  are  aware  of  the 
legal  duties  arising  from  their  fiduciary  position  in  the  normal  running  of  the  company. 
The  comments  therefore  are  confined  to  the  Council’s  experience  in  new  issues.  From 
this  experience  it  appears  that  a number  of  directors  have  a strictly  limited  under- 
standing of  their  responsibilities  under  the  Companies  Act,  1948,  and  this  is  supported 
by  views  expressed  by  some  of  the  broker  members  who  are  actively  connected  with 
new  issue  work. 

(c)  The  Council  does  not  object  to  directors  and  officers  dealing  in  their  own 
company’s  shares  provided  that  adequate  information  of  the  transactions  is  made 
available  and  that  the  transactions  have  not  taken  place  as  a result  of  the  receipt  of 
privileged  information.  It  considers  that  the  present  provisions  as  to  directors  and 
contained  in  section  195  of  the  Companies  Act,  1948,  should  be  extended  to  officers 
of  the  company.  The  Council  also  considers  that  there  should  be  an  additional 
provision  requiring  companies  to  draw  attention  in  the  notices  calling  the  annual 
general  meeting  to  the  provisions  of  section  195,  subsection  7,  and  to  the  fact  that  the 
information  is  available  for  inspection  for  the  14  days  prior  to  and  at  the  meeting. 

(d)  Appendix  34,  Schedule  H,  Part  A of  the  Rules  of  the  Stock  Exchange  in  respect 
of  new  companies  seeking  quotation  for  the  first  time  and  Schedule  II,  Part  B,  in 
respect  of  quoted  companies  seeking  quotation  for  further  issues  require  directors  to 
disclose  their  interests.  These  requirements  relate  to  the  directors’  emoluments,  their 
powers  to  vote  remuneration  to  themselves  and  particulars  of  their  interests  in  the 
promotion  of  the  company  or  in  property  acquired  or  to  be  acquired  by  the  company 
or  any  of  its  subsidiaries.  The  Council  recommends  that  the  law  should  be  strengthened 
in  the  case  of  all  public  companies  by  the  inclusion  of  similar  requirements. 

The  .Council  also  draws  the  Committee’s  attention  to  the  fact  that  at  present  if  a 
prospectus  is  issued  more  than  two  years  after  the  date  at  which  the  company  is 
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entitled  to  commence  business  no  such  information  is  required  by  the  Companies  Act, 
1948,  as  paragraph  22  of  the  Fourth  Schedule  to  that  Act  excludes  the  application  of 
paragraph  16  of  the  same  schedule. 

( e ) The  Council  has  no  comments  to  make  on  this  subject. 

7.  Shares  with  Restricted  or  No  Voting  Rights 
The  Council  issued  the  following  notice  to  the  Press  on  19th  August,  1957,  con- 
cerning non-voting  shares : 

“ The  Council  of  the  Stock  Exchange  have  watched  with  attention  the  growth 
of  the  practice  of  issuing  non-voting  equity  share  capital. 

“ They  do  not  look  with  favour  on  the  voteless  equity  share,  and  have  taken 
such  steps  as  are  open  to  them  to  ensure  that  the  public  are  not  misled  as  to 
what  they  are  buying  or  are  being  offered. 

“ Companies  that  issue  non-voting  shares  are  within  their  rights  under  the 
Companies  Act,  and  the  Council  do  not  consider  it  to  be  justifiable  to  use  the 
high-powered  sanction  of  refusing  a quotation  to  non-voting  shares,  which  would 
have  the  effect  of  taking  away  from  companies  powers  which  they  legally  possess. 

“ Even  if  the  Council  had  considered  it  possible  to  take  some  action,  there  are 
difficulties  that  would  be  very  formidable;  for  example,  in  most  cases  securities 
are  in  the  form  of  unnumbered  shares  or  stock  units.  If  the  Stock  Exchange 
were  to  require  in  the  case  of  future  applications  that  all  ordinary  shares  should 
have  equal  voting  rights,  it  would  necessarily  result  in  the  refusal  of  quotation  in 
all  cases  of  non-compliance.  It  would  further  follow  that  in  cases  where  new  issues 
were  to  be  identical  with  and  indistinguishable  from  existing  ones,  the  quotation 
of  such  existing  securities  would  also  have  to  be  cancelled.  This  would  inevitably 
result  in  denying  the  facilities  of  a free  market  to  companies  who  have  exercised 
their  legal  rights  in  creating  non-voting  shares  and  also  to  those  shareholders 
who  have  preferred  to  buy  non-voting  shares  because  they  are  cheaper. 

“ The  proper  remedy  against  the  issue  of  non-voting  shares  is  an  amendment 
of  the  Companies  Act;  but  in  the  meantime  no  person  or  company  is  compelled 
to  hold  or  to  buy,  or  to  subscribe  for  or  underwrite  non-voting  shares,  and  if 
such  attitude  were  consistently  adopted  the  issue  of  non-voting  shares  would 
cease  to  be  a practical  proposition.” 

Apart  from  requiring  companies  issuing  non-voting  shares  to  insert  the  words 
“ non-voting  ” in  the  title  of  such  shares  or  stock,  the  Council  considered  that  it  was 
not  in  a position  to  do  more  than  was  indicated  in  the  notice. 

The  Council  is,  however,  of  the  opinion  that  all  equity  shareholders  should  have  the 
right  to  receive  notices  of  meetings  and  be  allowed  to  attend  meetings  even  though 
they  may  have  no  right  to  vote. 

8.  The  Protection  of  Minorities 

Adequacy  of  existing  remedies.  Winding  up  under  the  “ just  and  equitable  rule 
( section  225  (2)  of  Companies  Act,  1948);  the  remedy  afforded  by  section  210 

The  Council  is  not  satisfied  that  sections  225  (2)  and  210  of  the  Companies  Act,  1948 
afford  as  much  protection  as  was  intended  when  the  Act  was  drafted  and  as  is  desirable. 
The  Council  would  therefore  welcome  any  measure  that  would  strengthen  the  law 
without  hampering  legitimate  business. 

9.  Protection  of  Special  Classes  of  Shares 

Modification  of  class  rights  (section  72  of  Companies  Act,  1948 ) getting  rid  of 
preference  shares  by  winding  up  or  return  of  capital 

The  Companies  Act,  1948  regards  preference  shares  as  part  of  the  share  capital  of  a 
company  and  apart  possibly  from  the  provision  for  the  issue  of  redeemable  preference 
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shares,  the  shareholders  are  treated  as  proprietors  although  investors  generally  regard 
the  shares  as  having  more  in  common  with  loan  capital. 

The  whole  position  of  preference  capital  has  become  confused  and  many  protective 
provisions  attaching  to  modem  issues  give  the  holder  the  appearance  of  a creditor 
rather  than  a proprietor.  These  provisions  have,  however,  been  made  to  meet  the 
demands  of  investors  who  set  great  store  by  knowing  the  term  of  their  investment  as 
well  as  its  security. 

Considerable  alarm  among  investors  was  caused  by  the  House  of  Lords  decisions  in 
Scottish  Insurance  Corporation  v.  Wilsons  and  Clyde  Coal  Co.  1949  1 ALL  ER  1068  and 
Prudential  Assurance  Co. Ltd.  v.  Chatterly-Whitfield  Collieries  Ltd.  1949  1 ALLER  1094 
in  which  the  Court  confirmed  that  a company  wishing  to  distribute  cash  in  excess  of  its 
requirements  could  repay  preference  capital  in  accordance  with  its  rights  without 
placing  the  company  in  liquidation. 

In  view  of  the  fact  that  the  law  treats  preference  shares  as  being  part  of  the  share 
capital  as  opposed  to  loan  capital,  the  Council  considers  that  repayment  of  preference 
shares  by  winding  up  or  return  of  capital  should  in  all  cases  have  the  separate  consents 
of  the  preference  shareholders  of  the  class  concerned. 

10.  Board  of  Trade  powers  to  appoint  Inspectors 
The  Council  considers  that  the  present  provisions  of  the  Companies  Act,  1948  are 
adequate. 

Arising  out  of  the  powers  conferred  on  the  Board  of  Trade,  the  Council  views  with 
concern  the  length  of  time  the  Board  of  Trade  has  taken  to  appoint  Inspectors,  the 
length  of  time  that  has  been  taken  in  the  past  for  an  Inspector  to  produce  a report 
and  the  adequacy  with  which  the  Board  of  Trade  has  exercised  its  powers. 

The  Council  appreciates  that  the  Board  of  Trade  are  probably  faced  with  many 
difficulties  in  deciding  what  investigations  are  justified.  There  must  also  be  anxiety  on 
the  part  of  the  Board  of  Trade  in  safeguarding  public  money.  The  Council  considers 
that  there  should  be  a change  in  the  administrative  machinery  which  would  accelerate 
the  exercise  of  the  powers  of  the  Board  of  Trade. 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  ( including  nominee  holding  companies) 

(b)  Control  through  nominee  directors 

(a)  and  ( b ) The  Council  is  of  the  opinion  that  the  use  of  nominee  holdings  has  many 
administrative  advantages  and  would  regret  its  prohibition  or  any  attempt  to  restrict 
its  usefulness. 

12.  Share  Transfer  and  Registration  Procedure 

This  subject  is  at  present  under  consideration  by  a special  committee  comprised  of 
the  City  interests  most  immediately  concerned.  This  committee  upon  which  the 
Council  is  represented  will  no  doubt  co-ordinate  the  views  of  the  various  parties  and 
their  recommendations  will  presumably  become  available  in  due  course. 

13.  Multiplicity  of  Directorships  held  by  one  individual 

The  Council  has  no  comments  to  make  on  this  subject. 

14.  Practice  of  carrying  on  business  through  Associated  and  Subsidiary  Companies  . 

The  practice  of  carrying  on  business  through  associated  and  subsidiary  companies 
has  many  advantages,  but  the  only  observation  which  the  Council  wishes  to  make  is 
in  connection  with  the  amount  of  information  which  is  available  to  shareholders.  It 
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has  been  noticed  that  a number  of  companies  include  details  of  their  associated  and 
subsidiary  companies  in  the  annual  reports  of  the  directors.  It  is  recommended  that 
the  names  and  nature  of  the  businesses  of  the  associated  and  subsidiary  companies 
should  be  given  in  the  annual  report. 

It  is  also  suggested  that  the  information  made  available  should  include  the  percen- 
tage of  capital  held  in  subsidiary  companies  and  also  in  associated  companies.  Such 
information  would  assist  the  shareholders  to  assess  the  extent  to  which  companies’ 
interests  are  varied  or  diversified. 


15.  Loan  Capital 

(a)  Debentures  and  debenture  stock 

(b)  Trust  deeds — duties  of  trustees  and  receivers 

(c)  Registration  of  charges 

{a),  (6)  and  (c)  The  Council  has  no  comments  to  make  on  these  subjects. 


16.  Take-over  Bids 

(a)  Procedure 

(b)  Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

(c)  Functions  of  directors 

(d)  Disclosure  of  identity  of  bidder 

(e)  The  financing  of  such  transactions 

(/)  Disclosure  of  directors'  interests — compensation  for  loss  of  office  ( sections  191-194 
of  Companies  Act,  1948 ) 

The  Council  considers  that  the  existence  of  free  market  conditions  is  in  the  best 
interests  of  shareholders  and  others  interested  in  investment  and  it  would  regret  any 
restriction  on  the  freedom  of  a shareholder  to  dispose  of  his  securities. 

The  Council  is,  however,  of  the  opinion  that  sufficient  information  should  be  placed 
before  shareholders  to  enable  them  to  assess  the  merits  of  the  offer. 

For  these  reasons  the  Council  welcomed  the  Notes  on  Amalgamations  of  British 
Businesses  prepared  by  the  executive  committee  of  the  Issuing  Houses  Association  in 
co-operation  with  other  bodies  and  issued  in  October,  1959. 

The  control  exercised  by  the  Stock  Exchange,  London,  over  information  disclosed 
to  offerees  in  a bid  has  been  confined  to  cases  of  quoted  companies  issuing  a circular 
of  offer  to  its  shareholders  or  intimating  to  its  shareholders  the  existence  of  an  offer. 
In  such  circumstances  four  copies  of  the  proofs  of  circulars  to  shareholders  or 
debenture  holders  and  notices  of  any  meetings  are  required  to  be  submitted  to  the 
Share  and  Loan  Department.  Cases  have  occurred,  however,  in  which  a cash  offer 
was  being  made  for  the  shares  and  the  draft  circulars  were  not  submitted  to  the  Share 
and  Loan  Department;  the  application  of  any  sanction  in  these  cases  was,  of  course, 
valueless  because  of  the  likely  success  of  the  offer  and  consequent  termination  of  the 
quotation  of  the  relevant  securities. 

Although  there  is  no  Stock  Exchange  control  over  offers  made  by  issuing  houses, 
bankers,  solicitors  and  other  persons  directly  to  holders  of  securities,  most  of  the 
issuing  houses,  merchant  banks,  and  several  of  the  holders  of  principal’s  licences  have, 
as  a matter  of  courtesy,  submitted  proof  documents  of  offer  for  comment  by  the 
Share  and  Loan  Department.  More  recently  of  course  the  notes  issued  by  the  Issuing 
Houses  Association  recommended  that  documents  concerning  offers  for  securities 
which  are  quoted  on  the  Stock  Exchange  should  be  cleared  with  the  Stock  Exchange 
authorities  before  their  issue. 
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Where  documents  have  been  submitted  the  particulars  required  to  be  disclosed  by 
the  Share  and  Loan  Department  in  such  offers  are  summarised  below. 

Offers  for  Cash  Offers  for  Exchange  of  Securities 

Requirements 


1.  Reference  to  Board  of  Trade  consent 
(if  necessary). 

2.  Name  of  offeror  and  on  whose  behalf 
(if  appropriate). 

3.  Title  of  security  for  which  offer  is 
made. 

4.  Purchase  consideration. 

5.  Time,  date  and  place  for  acceptance. 

6.  Any  other  conditions  attached  to 
acceptance  or  otherwise,  e.g. — 

(a)  Right  to  dividends. 

(b)  By  whom  expenses  payable. 

(c)  Acceptance  in  respect  of  minimum 
percentage  of  shares. 

id)  The  passing  of  any  necessary  resolu- 
tions by  the  offeree  company. 


7.  Any  material  change  in  company’s 
financial  position  since  the  last  published 
accounts. 

8.  Middle  market  quotation  on  the 
Stock  Exchange,  London,  of  the  security 
immediately  before  first  intimation  of  offer. 

9.  Documents  required  to  be  completed 
and  lodged  for  valid  acceptance. 

10.  Date  of  settlement  of  consideration. 

11.  Directors’  interests  and  recommen- 
dations regarding  acceptance. 


1.  Reference  to  Board  of  Trade  consent 
(if  necessary). 

2.  Name  of  offeror  and  on  whose  be- 
half (if  appropriate).  Nature  and  particu- 
lars of  offeror  company’s  business. 

3.  Title  of  security  for  which  offer  is 
made. 

4.  Purchase  consideration  and  how  new 
shares  rank  for  dividends,  capital  and 
redemption. 

5.  Time,  date  and  place  for  acceptance. 

6.  Any  other  conditions  attached  to 
acceptance  or  otherwise,  e.g. — 

(a)  Subject  to  quotation  by  a certain 
date. 

(b)  Right  to  dividends. 

(c)  By  whom  expenses  payable. 

(d)  Acceptance  in  respect  of  minimum 
percentage  of  shares. 

(e)  The  passing  of  any  necessary  resolu- 
tions by  the  offeree  company. 

7.  Any  material  change  in  company’s 
financial  position  since  the  last  published 
accounts. 

8.  Middle  market  quotations  on  the 
Stock  Exchange,  London,  of  the  security 
to  be  offered  and  that  to  be  acquired 
immediately  before  first  intimation  of 
offer. 

9.  Documents  required  to  be  completed 
and  lodged  for  valid  acceptance. 

10.  Date  of  settlement  of  consideration 
and  document  of  title  to  be  issued. 

11.  Directors’  interests  and  recommen- 
dations regarding  acceptance. 

12.  Comparative  financial  histories  in- 
cluding dividends,  assets  and  future  policy. 

13.  Any  other  financial  advantage  ex- 
pected to  accrue  as  a result  of  acceptance 
of  the  offer. 

14.  Memorandum  and  articles  of  asso- 
ciation and  audited  accounts  for  last 
financial  year  of  offeror  company  and 
contracts  (if  any)  available  for  inspection 
at  a place  in  the  City  of  London. 
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12.  In  the  case  of  a partial  offer  that 
acceptances  will  be  on  a pro  rata  basis  in 
the  event  of  acceptances  exceeding  the 
amount  required. 

*13.  Statement  that  the  funds  to  satisfy 
full  acceptance  of  the  offer  are  available. 

14.  The  offer  should  normally  be  open 
for  acceptance  for  not  less  than  three 
weeks. 

*15.  If  the  offer  is  made  direct  to  share- 
holders include  statement  as  to  whether  or 
not  the  directors  have  been  consulted. 


15.  In  the  case  of  a partial  offer  that 
acceptances  will  be  on  a pro  rata  basis  in 
the  event  of  acceptances  exceeding  the 
amount  required. 


16.  The  offer  should  normally  be  open 
for  acceptance  for  not  less  than  three 
weeks. 

*17.  If  the  offer  is  made  direct  to  share- 
holders include  statement  as  to  whether 
or  not  the  directors  have  been  consulted. 


Subjects  for  Enquiry 


16.  In  the  case  of  a partial  offer  for  a 
class  of  securities  an  explanation  of  the 
reasons  for  the  unwillingness  or  inability 
to  make  an  offer  for  the  whole  of  the 
securities  of  that  class. 

*17.  When  compensation  is  being  paid 
to  an  outgoing  director  full  information 
as  to  the  manner  in  which  compensation 
payments  for  loss  of  office  has  been 
arrived  at. 

*18.  Intentions  of  purchasers  regard- 
ing— 

(i)  continuance  of  business;  and 

(ii)  employees. 


*18.  In  the  case  of  a partial  offer  for  a 
class  of  securities  an  explanation  for  the 
reasons  for  the  unwillingness  or  inability 
to  make  an  offer  for  the  whole  of  the 
securities  of  that  class. 

*19.  When  compensation  is  being  paid 
to  an  outgoing  director  full  information 
as  to  the  manner  in  which  compensation 
payments  for  loss  of  office  has  been 
arrived  at. 

*20.  Intentions  of  purchasers  regard- 
ing— 

(i)  continuance  of  business;  and 

(ii)  employees. 


These  requirements  are  not  exhaustive  and  individual  cases  may  call  for  some 
extension  or  modification. 

* Those  items  marked  with  an  asterisk  wTere  not  incorporated  in  the  department’s  requirements 
until  the  Autumn  of  1959. 


The  Council  welcomes  publication  of  a Statutory  Instrument  containing  rules  for 
licensed  dealers  in  connection  with  offers  to  acquire  or  dispose  of  securities  and 
recommends,  that  the  rules  in  regard  to  take-over  offers  should  be  applied  to  all 
companies  and  to  all  persons  whose  business  involves  dealing  in  securities. 

The  Stock  Exchange  has  recently  altered  its  rules  to  permit  a member,  subject  to  the 
prior  consent  of  the  Council,  to  issue  a circular  to  the  shareholders  of  a company 
offering  to  acquire  their  shares.  The  above  listed  information  together  with  such 
additional  particulars  as  are  contained  in  the  Statutory  Instrument  are  required  to  be 
disclosed  in  these  circulars. 
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(s)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority  ( section  209  of  Companies  Act,  1948) 

C g ) The  following  points  in  connection  with  section  209  (1)  have  been  brought  to 
the  Council’s  notice: — 

(а)  That  it  is  possible  for  a company  to  acquire  the  shares  of  dissentient  share- 
holders if  it  has  obtained  nine-tenths  in  value  of  the  shares  the  subject  of  an 
offer,  even  though  the  offer  is  for  more  than  one  class  of  shares. 

The  Council  considers  that  it  should  be  necessary  for  at  least  nine-tenths 
in  value  of  such  class  of  shares  to  have  been  acquired  under  the  terms  of  the 
offer  relating  to  that  class  before  the  shares  of  dissentient  shareholders  of  any 
class  of  shares  may  be  acquired  compulsorily. 

(б)  That  there  is  a time  limit  within  which  notices  may  be  sent  to  dissentient 
shareholders  but  there  is  no  time  limit  for  the  acquisition  of  such  shares. 

The  Council  recommends  that  a limit  of  time  be  set  within  which  the  shares 
of  dissentient  shareholders  may  be  acquired. 

(c)  That  where  one  company  offers  its  shares  in  exchange  for  the  shares  of  another 
company  and,  having  acquired  nine-tenths  in  value  of  the  shares,  issues  the 
appropriate  notices  to  acquire  the  shares  of  dissentient  shareholders  and 
declares  a dividend,  practices  have  varied  as  to  whether  the  dissentient  share- 
holders have  the  benefit  of  such  dividend. 

The  Council  recommends  that  there  should  be  a uniform  practice  in  this 
respect. 

17.  Prospectuses— Statements  in  lieu  of  Prospectuses— Offers  for  Sale— Issues  of  Shares 
to  Existing  Shareholders 

(a)  Adequacy  of  protection  afforded  to  investors  by  existing  law 

( b ) Usefulness  and  necessity  of  the  existing  provisions 

(c)  Certificates  of  exemption  ( section  39  of  Companies  Act,  1948) 

PROSPECTUSES  AND  OFFERS  FOR  SALE 

(1)  The  written  requirements  of  the  Stock  Exchange  with  regard  to  prospectuses  go 
beyond  the  requirements  of  the  Companies  Act,  1948,  and  in  so  doing  they  are  designed 
to  provide  the  potential  investor  with  as  much  information  as  possible  to  enable  him 
to  assess  the  merits  of  the  proposition. 

(2)  In  addition  the  circumstances  of  particular  cases  frequently  call  for  information 
outside  the  written  requirements  of  the  Stock  Exchange. 

(3)  In  the  experience  of  the  Stock  Exchange,  the  two  items  in  a prospectus  which 
are  more  likely  than  others  to  present  difficulties  either  before  or  after  publication  of 
the  prospectus  are  profits’  estimates  and  the  valuation  of  stock  and  work  in  progress. 

(4)  It  is  the  practice  of  the  Stock  Exchange  to  require  companies  to  furnish  a state- 
ment as  to  the  financial  and  trading  prospects  of  the  company  together  with  material 
information  which  may  be  relevant  thereto  and  in  certain  circumstances  to  ask  for 
the  profits’  estimates  to  be  accompanied  by  evidence  supporting  the  basis  on  which 
they  have  been  determined.  The  Council  would  welcome  legislation  which  included 
such  information  in  the  prospectus  requirements  of  the  Companies  Act. 

(5)  In  regard  to  the  valuation  of  stock  and  work  in  progress,  the  Council  considers 
that  this  is  sufficiently  important  to  justify  a requirement  that  the  accountants  reporting 
on  the  profits  and  losses  and  assets  and  liabilities  should  certify  that  they  are  satisfied 
that  stock  and  work  in  progress  has  been  properly  taken  and  valued  throughout  the 
period  in  question. 

(6)  Having  regard  to  the  necessity  to  provide  adequate  safeguards  in  cases  where  no 
application  is  being  made  to  a recognised  Stock  Exchange,  the  Council  considers  that 
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the  following  written  requirements  of  the  Stock  Exchange  should  be  incorporated  in 
the  requirements  of  a revised  Companies  Act: — 

(a)  The  authorised  share  capital,  the  amount  issued  or  agreed  to  be  issued,  the 
amount  paid  up  and  the  description  and  nominal  value  of  the  shares. 

(h)  The  authorised  loan  capital  of  the  company  and  any  of  its  subsidiaries,  the 
amount  issued  and  outstanding  or  agreed  to  be  issued,  or,  if  no  loan  capital  is 
outstanding,  a statement  to  that  effect. 

(c)  Particulars  of  any  bank  overdrafts  of  the  company  and.  any  of  its  subsidiaries 
as  at  the  latest  convenient  date  or,  if  there  are  no  bank  overdrafts,  a statement 
to  that  effect. 

(d)  The  provisions  or  a sufficient  summary  of  the  provisions  of  the  articles  of 
association,  by-laws  or  other  corresponding  document  with  regard  to : — 

(i)  Any  power  enabling  the  directors,  in  the  absence  of  an  independent 
quorum,  to  vote  remuneration  (including  pension  or  other  benefits)  to 
themselves  or  any  members  of  their  body. 

(ii)  The  borrowing  powers  exercisable  by  the  directors  and  how  such 
borrowing  powers  can  be  varied. 

(e)  The  date  and  country  of  incorporation  and  the  authority  under  which  the 
company  was  incorporated. 

(/)  The  general  nature  of  the  business  of  the  company,  and  in  cases  where  the 
company  carries  on  two  or  more  activities  which  are  material,  having  regard 
to  profits  or  losses,  assets  employed  or  any  other  factor,  information  as  to  the 
relative  importance  of  each  such  activity.  The  situation,  area  and  tenure 
(including  in  the  case  of  leaseholds,  the  rent  and  unexpired  terms)  of  the 
factories  or  other  main  buildings. 

(g)  The  name,  date  and  country  of  incorporation  and  issued  capital  of  any 
company  which  is  or  is  about  to  become  a subsidiary  and  whose  profits  or 
assets  make  or  will  make  a material  contribution  to  the  figures  to  be  included 
in  the  auditors’  report  or  next  published  accounts,  together  with  details  of  the 
capital  held  or  about  to  be  held  by  the  company  (if  not  wholly-owned). 
The  general  nature  of  the  business,  the  situation,  area  and  tenure  (including, 
in  the  case  of  leaseholds,  the  rent  and  unexpired  terms)  of  the  factories  or 
other  main  buildings  of  each  such  subsidiary. 

(7)  The  Council  also  directs  attention  to  the  Memorandum  of  Guidance  issued  by 
the  Stock  Exchange  in  regard  to  reports  by  auditors  and  accountants  which  is  set  out  in 
Annex  A to  this  memorandum. 

(8)  Other  information  outside  the  written  requirements  (if  not  already  referred  to  in 
the  accountants’  report  or  elsewhere  in  the  prospectus)  normally  called  for  by  the 
Stock  Exchange  is: — 

(a)  Whether  the  company  is  indemnified  (when  appropriate)  against  liabilities 
for: — 

(i)  Surtax  under  section  245,  Income  Tax  Act,  1952,  or  alternatively  whether 
surtax  clearances  have  been  obtained  under  section  252,  Income  Tax  Act, 
1952,  in  respect  of  all  periods  up  to  the  latest  possible  date. 

(ii)  Estate  duty  under  section  46,  Finance  Act,  1940. 

((,)  Where  a valuation  of  fixed  assets,  which  has  not  been  adopted  for  the  purposes 
of  the  books  and  accounts,  is  used  by  the  directors  in  the  prospectus  in  order 
to  indicate  the  assets  cover  or  for  information  purposes  only  whether  it  is  the 
intention  of  the  board  to  adopt  that  valuation  in  the  books  and  accounts  and 
to  increase  the  depreciation  charges  in  future  in  view  of  the  enhanced  values. 
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(c)  Whether  there  are  in  existence  any  arrangements,  such  as  life  or  long  term 
service  agreements  with  the  holding  company  or  any  of  its  subsidiaries, 
whereby  the  holding  company  is  unable,  without  a claim  for  substantial 
damages  arising,  to  make  such  changes  as  it  desires  in  the  board  or  higher 
management  of  the  subsidiaries. 

(9)  The  Council  considers  that  there  should  always  be  included  in  any  prospectus 
a statement  as  to  whether  or  not  the  company  has  any  litigation  or  claims  of  material 
importance  pending  or  threatened  against  it. 

FURTHER  ISSUES 

(10)  Issues  to  existing  members  or  debenture  holders  of  a company  or  issues  of 
shares  or  debentures  which  are  or  are  to  be  identical  with  shares  or  debentures  already 
quoted  on  a prescribed  Stock  Exchange  are  relieved  by  sections  38  and  417  of  the 
Companies  Act,  1948,  from  compliance  with  the  provisions  of  the  Fourth  Schedule 
to  the  Act. 

(11)  Such  issues  which  are  often  the  means  of  raising  very  large  sums  of  money  and 
are  made  for  cash  could  therefore  be  made  without  giving  investors  very  much 
information.  In  1 957  the  Stock  Exchange  extended  the  amount  of  information  required 
in  the  circulars  relating  to  such  issues  which  were  made  for  cash. 

(12)  The  information  which  the  Stock  Exchange  requires  to  be  given  includes  the 
following: — 

(a)  A statement  as  to  the  financial  and  trading  prospects  of  the  company,  together 
with  any  material  information  which  may  be  relevant  thereto.  This  paragraph 
is  construed  as  including  particulars  of  any  change  in  the  financial  position 
of  the  company  since  the  date  to  which  the  last  accounts  were  made  up. 

( b ) Where  the  securities  for  which  quotation  is  sought  were  issued  for  cash  since 
the  date  to  which  the  last  published  audited  accounts  of  the  company  were 
made  up  or  will  be  issued  for  cash,  a statement  or  an  estimate  of  the  net 
proceeds  of  the  issue  and  a statement  as  to  how  such  proceeds  were  or  are 
to  be  applied. 

(c)  Particulars  of  current  indebtedness. 

*(d)  Particulars  of  any  capital  of  the  company  or  of  any  of  its  subsidiaries  which 
has,  since  the  date  to  which  the  last  published  audited  accounts  of  the 
company  were  made  up,  been  issued  or  is  proposed  to  be  issued  fully  or  partly 
paid  up  otherwise  than  in  cash  and  the  consideration  for  which  the  same 
has  been  issued  or  is  proposed  to  be  issued. 

*(<?)  Particulars  of  any  capital  of  the  company  or  of  any  of  its  subsidiaries  which 
has,  since  the  date  to  which  the  last  published  audited  accounts  of  the  company 
were  made  up,  been  issued  or  is  proposed  to  be  issued  for  cash,  the  price  and 
terms  upon  which  the  same  has  been  or  is  to  be  issued  and  (if  not  already 
fully  paid)  the  dates  which  any  instalments  are  payable  with  the  amount  of  all 
calls  or  instalments  in  arrear. 

*(/)  Particulars  of  any  capital  of  the  company  or  of  any  of  its  subsidiaries  which  is 
under  option,  or  agreed  conditionally  or  unconditionally  to  be  put  under 
option,  with  the  price  and  duration  of  the  option  and  consideration  for  which 
the  option  was  granted,  and  the  name  and  address  of  the  grantee. 

Provided  that  where  an  option  has  been  granted  or  agreed  to  be  granted  to 
all  the  members  or  debenture  holders  or  to  any  class  thereof,  it  shall  be 


* (i)  In  any  case  where  information  is  not  given  under  any  of  these  paragraphs,  the 
prospectus  must  state  that  no  such  payments,  etc.,  have  been  made. 

(ii)  Under  these  paragraphs  reference  to  subsidiaries  is  to  be  construed  as  including  any 
company  which  will  become  a subsidiary. 
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sufficient,  so  far  as  the  names  are  concerned,  to  record  that  fact  without  giving 
the  names  and  addresses  of  the  grantees. 

*(g)  Particulars  of  any  commissions,  discounts,  brokerages  or  other  special  terms 
granted,  since  the  date  to  which  the  last  published  audited  accounts  of  the 
company  were  made  up,  in  connection  with  the  issue  or  sale  of  any  capital  of 
the  company  or  of  any  of  its  subsidiaries. 

(13)  The  Council’s  experience  in  regard  to  quoted  companies  leads  it  to  suggest 
that  some  similar  extensions  to  the  provisions  of  the  Companies  Act  would  be 
advantageous  in  regard  to  such  issues  generally. 

(14)  The  Council  considers  that  the  statement  suggested  in  paragraph  9 on  page  1174 
should  be  included  in  any  circular  of  offer  relating  to  these  further  issues. 

CERTIFICATES  OF  EXEMPTION 

(15)  By  section  39  of  the  Companies  Act,  1948,  a certificate  of  exemption  can  be 
given  where  application  is  made  to  a prescribed  Stock  Exchange  for  quotation  on  the 
grounds  that  having  regard  to  the  proposals  as  to  the  size  and  other  circumstances  of 
the  issue  of  shares  or  debentures  and  as  to  any  limitation  on  the  number  and  class  of 
persons  to  whom  the  offer  is  to  be  made  compliance  with  the  requirements  of  the 
Fourth  Schedule  to  the  Act  would  be  unduly  burdensome.  Section  418  extends  these 
provisions  to  certain  companies  incorporated  outside  the  United  Kingdom.  It  is  the 
practice  of  the  Stock  Exchange  to  require  an  application  for  a certificate  of  exemption 
to  be  made  by  the  solicitors  to  the  issue. 

(16)  The  most  common  ground  for  exemption  is  where  the  offer  (a  placing)  is  to  be 
made  of  a security  of  a quoted  company  to  a limited  number  of  persons,  e.g.,  preference 
shares  or  prior  charges  offered  mainly  to  institutional  investors,  and  where  the  Council 
has  for  these  reasons  waived  the  full  advertising  requirements.t 

(17)  In  two  or  three  cases  a certificate  of  exemption  has  been  granted  where  the  offer 
is  limited  to  shareholders  of  one  quoted  company  but  relates  to  the  securities  of  another 
quoted  company,  the  offer  being  by  way  of  right  upon  a circuit'  and  letter  of  rights. 
Particulars  in  regard  to  both  companies  would  already  be  available  in  the  statistical 
services  and  the  Stock  Exchange  Official  Year-Book. 

(18)  Other  grounds  given  for  exemption  are  where  the  parties  and  details  of  a 
number  of  relevant  contracts  would  expand  the  prospectus  unduly  without  giving  any 
compensating  advantage  to  investors,  e.g.,  a large  number  of  contracts  relating  to  the 
building  and  chartering  of  ships  by  a tanker  company,  or  the  names  and  addresses 
of  all  the  shareholders  from  whom  shares  in  another  company  had  been  acquired; 
also  where  the  information  required  to  be  given  in  the  accountants’  report  would 
involve  considerable  research  overseas  or  in  the  files  of  subsidiaries  without  securing 
any  material  advantage  to  investors;  also  in  cases  where  the  information  would  not 
be  relevant  to  the  business  currently  being  carried  on. 

* (i)  In  any  case  where  information  is  not  given  under  any  of  these  paragraphs,  the 
prospectus  must  state  that  no  such  payments,  etc.,  have  been  made. 

(ii)  Under  these  paragraphs  reference  to  subsidiaries  is  to  be  construed  as  including  any 
company  which  will  become  a subsidiary. 

t In  those  cases  where  the  only  particulars  not  already  available  are  the  rights  and  conditions 
attaching  to  the  security  and  any  agreements  relating  to  the  issue  it  is  the  practice  of  the 
Committee  to  waive  the  full  advertising  requirements.  In  these  cases  a card  giving  the 
aforementioned  particulars  is  prepared  and  inserted  in  the  statistical  services  and  a box 
advertisement  is  inserted  in  the  Press  directing  attention  to  the  application  for  quotation  and 
the  existence  of  the  card  and  naming  a place  where  copies  of  the  card  may  be  obtained.  The 
placing  letter  and  card  containing  the  short  particulars  taken  together  would  constitute  a 
prospectus. 
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(19)  Another  plea  sometimes  made  is  that  disclosure  of  certain  information  would 
be  damaging  to  the  company’s  interests  or  involve  disclosing  trade  secrets.  Counsel 
have,  however,  advised  that  there  is  no  power  to  grant  a certificate  of  exemption  on 
such  grounds.  A certificate  of  exemption  having  been  granted  on  particular  grounds, 
it  is  understood  that  the  company  is  then  in  a position  to  avoid  disclosure  of  any  other 
information  required  to  be  disclosed  under  the  Fourth  Schedule.  The  requirements 
of  Appendix  34  to  the  Stock  Exchange  Rules  would  still  however  have  to  be  satisfied. 
If,  therefore,  the  Stock  Exchange  had  granted  a certificate  of  exemption  for  one  of  the 
reasons  mentioned  in  the  previous  paragraph  the  responsibility  for  disclosure  of  other 
information  falls  on  the  Stock  Exchange  under  Appendix  34.  The  Stock  Exchange 
could  (if  it  so  wished)  waive  under  its  own  rules  disclosure  of  such  other  information. 

(20)  The  Council  has  no  recommendations  to  make  on  any  change  in  the  law  with 
regard  to  certificates  of  exemption. 

(21)  The  Council  wishes  to  make  the  following  further  observations  on  prospectuses 
and  offers  for  sale. 

ALLOTMENT 

(22)  Section  50  (5)  states  that  where  a prospectus  is  issued  generally  an  application 
for  shares  is  irrevocable  until  after  the  third  day  after  the  opening  of  the  subscription 
lists. 

(23)  Section  50  (7)  states  that  section  50  does  not  apply  in  relation  to  a prospectus  to 
which  paragraph  (a)  or  (b)  of  subsection  (2)  of  section  39  applies,  i.e.,  the  section  does 
not  apply  to  a prospectus  issued  in  the  abridged  form  under  a certificate  of  exemption. 

(24)  This  means  that  members  of  the  public  may  withdraw  their  applications  prior 
to  the  lapse  of  the  three-day  period  where  an  abridged  prospectus  under  a 
certificate  of  exemption  has  been  issued.  The  Council  is  doubtful  whether  it  was  the 
intention  of  the  1943  Committee  on  Company  Law  Amendment  to  limit  the  operation 
of  the  provisions  with  regard  to  withdrawals  and  application  in  this  manner. 

FORMS  OF  APPLICATION 

(25)  The  prohibition  by  section  38  on  the  issue  of  forms  of  application  unless  the 
form  is  accompanied  by  a prospectus  does  not  apply  in  cases  in  which  a certificate  of 
exemption  has  been  obtained.  The  Council  considers  that  the  Act  should  be  amended 
so  that  in  these  circumstances  no  form  of  application  may  be  issued  except  with  the 
prospectus  for  which  the  certificate  of  exemption  has  been  granted. 

RADIO  AND  TELEVISION  ADVERTISING  OF  PROSPECTUSES  AND  OFFERS 

(26)  The  Council  believes  the  question  of  advertising  over  the  radio  and  television 
services  invitations  to  subscribe  or  purchase  or  sell  securities  requires  examination. 

(27)  In  so  far  as  this  advertising  is  limited  to  directing  attention  to  a document 
advertised  in  or  about  to  be  advertised  in  the  national  Press  and  expresses  no  opinion 
either  directly  or  by  implication  as  to  the  merits  or  demerits  of  the  invitation  or  of  the 
company  or  other  body  whose  securities  are  involved,  no  serious  difficulty  would 
appear  to  arise. 

(28)  If,  on  the  other  hand,  radio  or  television  advertisements  were  to  include  any 
statement,  either  or  by  implication,  as  to  the  merits  or  demerits  of  the  relevant  securities 
or  company  or  other  body  then  the  door  would  seem  to  be  wide  open  to  abuse. 

(29)  It  is  suggested  that  if  such  advertisements  are  to  contain  anything  more  than  a 
reference  to  the  fact  that  the  invitation  in  question  is  to  be  advertised  in  the  national 
Press  on  such  and  such  a date,  any  additional  information  contained  in  the  advertise- 
ment should  be  limited,  as  is  now  the  practice  in  relation  to  abridged  particulars  in  the 
Press,  to  relevant  and  fair  extracts  or  summaries  from  the  document  itself  and  should 
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contain  words  to  the  following  effect:  “ Copies  of  the  full  prospectus,  on  the  terms 
of  which  alone  applications  will  be  considered,  can  be  obtained  from  X.”. 

(30)  Such  advertisements  could  however  be  extremely  brief  but  powerful  enought  to 
encourage  the  public  to  make  applications  for  securities  without  obtaining  the  pros- 
pectus or  other  invitation  to  subscribe  for  the  securities.  It  might  therefore  also  be 
desirable  to  amend  the  Companies  Act  so  that  it  contains  a provision  that  no  allotment 
shall  be  made  of  any  securities  offered  to  the  public  for  subscription  or  sale  unless  the 
form  of  application  contains  a statement  that  the  applicant  has  received  a copy  of  the 
prospectus  or  offer  for  sale  or  other  relevant  document. 

(31)  If  it  is  contemplated  that  radio  and  television  services  are  going  to  be  used  for 
advertising  offers  which  would  not  be  advertised  in  the  national  Press,  then  the  Council 
suggests  for  consideration  that  the  right  to  use  such  form  of  advertising  should  be 
limited  to  “ Exempted  Dealers  **. 

18.  Control  over  Business  of  Dealing  in  Securities 

(, Prevention  of  Fraud  ( Investments ) Act,  1958 ) 

1.  While  it  has  no  evidence  to  support  its  contention  the  Council  of  the  Stock 
Exchange  is  confident  that  the  major  proportion  of  dealing  in  securities  in  the  United 
Kingdom  is  carried  out  through  members  of  the  various  Stock  Exchanges  and  that  of 
this  by  far  the  greater  amount  is  done  on  the  London  Stock  Exchange. 

2.  The  Council  has  pursued  a policy  aimed  at  educating  the  general  public  in  the 
functions  of  the  Stock  Exchange  and  is  fully  aware  that  the  change  in  economic 
conditions  has  caused  and  will  continue  to  cause  a much  wider  interest  in  investment. 
The  Council  considers  that  it  is  the  principal  duty  of  the  Stock  Exchange  to  provide 
an  efficient  market  for  both  buyers  and  sellers  and  to  ensure  that  its  facilities  are  known 
to  and  are  within  the  reach  of  all  who  wish  to  use  them. 

3.  The  Council  is  concerned  that  the  good  name  of  the  City  of  London  in  general 
and  of  the  Stock  Exchange  in  particular  should  be  preserved  and  that  the  highest 
standard  in  dealing  in  stocks  and  shares  should  be  attained.  It  suggests  that  the 
following  steps  should  be  taken: — 

(a)  The  status  conferred  by  section  2 (1)  ( b ) and  ( c ) of  the  Prevention  of  Fraud 
(Investments)  Act,  1958,  on  the  Bank  of  England,  statutory  or  municipal 
corporations,  exempted  dealers,  industrial  and  provident  societies,  building 
societies  and  managers  or  trustees  under  authorised  unit  trust  schemes  should 
remain  unchanged. 

(b)  Section  2 (1)  ( a ) of  the  Prevention  of  Fraud  (Investments)  Act,  1958,  should 
be  amended  so  as  to  include  only  members  of  the  Stock  Exchange,  London, 
the  Associated  Stock  Exchanges,  the  Provincial  Brokers’  Stock  Exchange,  the 
London  Discount  Market  Association,  the  Association  of  Canadian  Invest- 
ment Dealers  and  members  of  the  Toronto  and  Montreal  Stock  Exchanges  in 
Great  Britain,  the  Association  of  New  York  Stock  Exchange  member  firms 
having  representation  in  the  United  Kingdom  and  the  Law  Society  of  Scotland. 

(c)  The  granting  of  licences  to  dealers  in  securities  and  their  representatives  should 
cease  and  existing  licences  should  be  withdrawn. 

With  reference  to  the  persons  who  though  authorised  under  existing  law  would 
cease  to  be  authorised  if  this  proposal  were  to  be  adopted,  the  Council  suggests  that 
they  should  either  apply  for  an  order  to  be  declared  an  exempted  dealer  or  seek 
admission  as  a member  or  agent  of  a recognised  Stock  Exchange. 

4.  The  Council  feels  that  it  should  draw  attention  to  the  fact  that  none  of  the 
persons  who  would  have,  to  apply  for  exemption,  membership  of  an  Exchange  or 
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recognition  as  an  agent  is  at  present  subject  to  the  strict  discipline  enforced  by  the 
London  Stock  Exchange  and  other  Stock  Exchanges  and  bodies  enumerated  in 
paragraph  3 ( b ). 

5.  The  Council  believes  that  it  would  be  possible  to  achieve  the  desired  standard  in 
dealing  in  securities  by  its  taking  administrative  action  in  conjunction  with  the  other 
Exchanges  but  it  is  reluctant  to  take  such  a drastic  step  until  its  feelings  on  the  matter 
have  been  made  known  and  its  proposal  discussed. 

19.  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

The  Council  has  no  comments  to  make  on  these  subjects. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own.  shares 
The  Council  has  no  comments  to  make  on  these  subjects. 

21.  Accounts 

Do  the  accounts  require  the  disclosure  of  sufficient  information  about  the  financial 
position  of  the  company  including  its  subsidiaries  and  associated  companies  ? Are  all 
the  existing  provisions  necessary  and  useful  in  present-day  conditions  ? 

In  particular  evidence  would  be  welcome  on  the  following  points: — 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

( b ) Share  premium  account 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 

(d)  Description  of  reserves 

(e)  Definition  of  profits 

(/)  Exemption  of  banks,  assurance,  shipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act,  1948 

The  Council  welcomes  the  steps  taken  in  recent  years  to  make  company  accounts 
more  readable  and  considers  that  the  more  information  that  is  revealed  the  better  it 
is  for  the  investing  public.  The  Council  would  welcome  the  inclusion  in  the  profit 
and  loss  account  or  directors’  report  of  a trading  company  of  information  about  the 
volume  of  effective  sales  to  the  public. 

The  Council  would  also  welcome  legislation  that  provides  for  the  publication  of 
half-yearly  progress  reports.  It  is  suggested  that  if  the  financial  year  of  the  company 
is  altered  so  as  to  delay  the  publication  of  the  accounts  by  more  than  six  months 
after  the  usual  date  of  publication  there  should  be  provision  for  a further  progress 
report  during  the  intervening  period. 

(a),  ( b ),  (c),  (d)  and  (e)  The  Council  has  no  comments  to  make  on  these  subjects. 
(/)  The  Council  considers  that  the  present  exemptions  granted  to  banles  and  assurance 
companies  should  not  be  disturbed.  The  Council  does  not  however,  feel  convinced 
that  there  is  any  justification  for  granting  exemption  to  shipping  companies.  There 
should  be  a statutory  obligation  on  each  company  to  which  statutory  exemption  is 
granted  to  append  a note  to  the  accounts  stating  that  exemption  has  t>een  granted. 

22.  Audit 

(a)  Qualifications  and  appointment  of  auditors 

(b)  Duties  and  responsibilities  of  auditors 

(c)  Exemptions  of  “ exempt  ” private  companies  from  the  provisions  of  section  161  of 

the  Companies  Act , 1948 

The  Council  has  no  comments  to  make  on  these  subjects. 
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23.  Provisions  as  to  Returns 
The  Council  has  no  comments  to  make  on  this  subject. 


24.  Company  and  Business  Names 


Effectiveness  of  present  provisions  (see  sections  17  to 
the  Registration  of  Business  Names  Act,  1916); 
names. 


19  of  Companies  Act , and 

similarity  of  names;  misleading 


The  Council  has  no  comments  to  make  on  these  subjects. 


25.  Foreign  Companies 

The  Council  has  no  comments  to  make  on  this  subject. 

26.  Internal  Management  and  Administration 

In  particular: 

(a)  Annual  and  other  general  meetings 

(b)  Mode  of  passing  extraordinary  and  special  resolutions 

(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 

(d)  Exercise  of  voting  rights  in  cases  of  interlocking  shareholdings , unit  trusts,  and  in 

other  special  cases,  e.g.,  by  trustees  of  pension  and  welfare  funds  for  employees  in 
relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company 

(а)  The  Council  has  no  comment  to  make  on  annual  and  general  meetings  other  than 
to  welcome  any  steps  that  may  be  taken  to  ensure  that  shareholders  are  given  as  much 
information  as  possible  about  them.  A copy  of  the  chairman’s  speech  to  shareholders 
at  the  annual  general  meeting  should  be  required  to  be  circulated  to  all  shareholders. 
At  an  annual  general  meeting  at  which  the  accounts  are  not  ready  for  submission  to 
shareholders  the  directors  should  be  required  to  submit  as  an  alternative  a progress 
report. 

(б)  The  Council  has  no  comments  to  make  on  this  subject. 

(c)  In  view  of  the  fact  that  very  few  shareholders  are  able  to  attend  meetings  in 
person,  information  upon  which  their  votes  are  based  is  contained  in  the  circulars 
accompanying  the  notice  calling  the  meeting.  These  circulars  often  do  not  contain 
sufficient  information  to  enable  the  shareholders  to  make  reasoned  decisions.  Most  of 
the  companies  whose  securities  are  quoted  on  the  Stock  Exchange  have  given  the  modem 
form  of  general  undertaking  which  requires  drafts  of  these  circulars  to  be  submitted 
to  the  Stock  Exchange  for  its  observations.  There  still  remain  however,  a small 
number  of  quoted  companies  whose  circulars  are  not  submitted  in  draft  before  despatch 
to  their  shareholders  and  companies  whose  securities  are  not  quoted  on  a Stock 
Exchange  who  may  feel  under  no  obligation  to  issue  an  explanatory  circular  with  the 
notice  of  meeting.  The  Council  therefore  recommends  that  notices  of  meetings  should 
be  accompanied  by  circulars  which  should  contain  full  information  to  enable  share- 
holders to  make  a reasoned  decision  and  include  particulars  of  directors’  interests  in 
any  proposal  to  be  put  before  the  meeting. 

(d)  The  Council  has  noticed  that  voting  rights  have  been  used  by  some  companies 
to  maintain  the  existing  management  of  those  companies  by  means  of  interlocking 
shareholdings  and  the  ownership  of  the  company’s  shares  by  the  trustees  of  the 
employees’  pension  funds.  Whereas  such  continued  management  may  be  advantageous 
to  the  company  where  the  management  is  good  it  will  be  most  unfortunate  & the 
opposite  is  the  case.  Further,  the  Council  questions  the  suitability  of  the  trustees  of 
an  employees’  contributory  pension  fund  investing  in  the  company’s  equity  capital. 
The  Council,  therefore,  wishes  to  put  on  record  that  it  is  not  in  favour  of  control  being 
exercised  by  either  of  these  methods. 

1179 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


17  th  February , 1961] 


MEMORANDUM  BY  THE  STOCK 
EXCHANGE,  LONDON 


[ Continued 


27.  Winding  Up 

The  Council  has  no  comments  to  make  on  this  subject. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

In  particular , are  any  difficulties  caused  by  provisions  which  appear  obsolete  or 
inappropriate  in  modern  conditions  ? 

(1)  STOCK 

Fully-paid  shares  can  be  converted  into  stock  which  in  practice  is  transferable  in 
multiples  of  a prescribed  amount.  This  amount  is  frequently  the  unit  in  which  dealings 
in  the  stock  take  place  and  the  investor  and  others  tend  to  refer  to  a stockholding  as 
so  many  units  rather  than  an  amount  of  stock.  Many  companies  have  been  advised 
that  only  an  amount  of  stock  is  recognised  by  the  Companies  Act,  1948  and  that 
transfers  made  out  for  a number  of  units  should  not  be  accepted  for  registration. 
Recently,  however,  some  companies  having  satisfied  themselves  that  the  Registrar  of 
Companies  would  accept  the  annual  return  of  stockholders  completed  as  to  the 
number  of  units  without  reference  to  the  amount  of  stock,  have  issued  stock  certificates 
expressed  as  to  a number  of  units  and  are  prepared  to  accept  transfers  made  out  either 
for  an  amount  of  stock  or  a number  of  units. 

If  confusion  is  to  be  avoided  the  Council  believes  that  it  is  necessary  that  units  of 
stock  be  recognised  in  law. 

The  Companies  Act,  1948  requires  that  shares  must  be  issued  in  the  first  place  even 
if  they  are  immediately  converted  into  stock.  This  appears  to  be  unnecessary  where 
stock  is  being  issued  fully-paid.  In  regard  to  partly  paid  stock  the  avoidance  of  which 
was  presumably  the  object  of  the  prohibition  the  Council  does  not  believe  that  this 
would  lead  to  any  difficulty.  The  Council  therefore  invites  consideration  of  legislation 
enabling  a company  to  make  a direct  issue  of  stock. 

(2)  UNNUMBERED  SHARES 

Under  the  Companies  Act,  1948  if  all  the  issued  shares  of  a class  are  fully  paid,  none 
of  those  shares  need  have  a distinguishing  number  so  long  as  it  remains  fully  paid  and 
rank  pari  passu  with  all  the  shares  of  that  class. 

If  a further  issue  of  shares  which  does  not  rank  pari  passu  were  made  it  would  appear 
that  all  the  shares  of  the  class  must  be  numbered  and  not  merely  the  new  issue. 

This  has  not,  however,  always  been  carried  out  in  practice;  in  so  far  as  the  Stock 
Exchange  requirements  are  concerned  it  has  been  sufficient  for  the  new  certificates  to 
be  distinguished  by  the  enfacement  of  a short  legend  as  to  how  the  shares  rank  in 
those  cases  where  the  new  shares  did  not  become  identical  with  the  existing  shares 
before  the  date  of  issue  of  the  new  certificate. 

It  is  recommended  that  any  numbering  of  shares  or  other  distinction  which  it  might 
be  decided  to  apply  should  be  confined  to  the  new  issue. 

(3j  SITUATION  OF  REGISTERS 

The  Council  considers  that  companies  should  not  be  obliged  to  keep  their  registers 
in  the  country'  of  registration  (England,  Scotland  or  Northern  Ireland)  if  a substantial 
proportion  of  the  shareholders  are  not  resident  in  the  country  of  registration. 

(4)  SHARES  OR  DEBENTURES  DEALT  IN  OR  QUOTED  ON  A STOCK  EXCHANGE 

The  Council  wishes  to  draw'  the  Committee’s  attention  to  the  references  in  sections 
38,  39,  51,  417  and  418  of  the  Companies  Act,  1948  to  “ shares  or  debentures  being 
dealt  in  or  quoted  on  a prescribed  Stock  Exchange 

At  the  time  the  Committee  on  Company  Law  Amendment  reported  in  1945  there 
were  two  lists  of  securities  on  the  Stock  Exchange.  The  one  included  the  securities  for 
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which  permission  to  deal  was  granted  and  was  known  as  the  Supplementary  List  and 
the  other  included  securities  for  which  official  quotation  had  been  granted  and  was 
known  as  the  Official  List.  Since  1 947  the  formal  granting  of  permission  to  deal  or 
quotation  has  been  merged  into  one  process  the  formal  grant  of  quotation.  The  two 
lists  were  also  amalgamated. 

Since  that  date  “ permission  to  deal  ” relates  only  to  the  automatic  permission  to 
deal  in  certain  categories  of  securities  ranging  from  Treasury'  Bills  and  short-term 
securities  of  local  government  authorities  to  securities  quoted  on  foreign  Stock 
Exchanges  and  to  specific  bargains  in  securities  outside  those  categories  which  may  be 
made  with  the  permission  of  the  Council.  A copy  of  the  relevant  rule  will  be  found  at 
Annex  B. 

The  reference  in  those  sections  would  appear  to  assume  that  certain  formalities 
have  been  complied  with  in  the  case  of  securities  dealt  in  or  quoted  on  a Stock 
Exchange  whereas  formalities  only  have  to  be  complied  with  where  official  quotation 
is  sought  and  granted.  The  Council  believes  that  the  exemptions  provided  by  the 
Companies  Act,  1948  were  intended  to  be  applied  only  in  cases  where  some  formalities 
had  been  complied  with  in  connection  with  applications  to  a Stock  Exchange,  i.e.,  those 
securities  quoted  on  a prescribed  Stock  Exchange. 


29.  Any  Other  Matters  within  the  Terms  of  Reference 
The  Council  has  no  comments  to  make  under  this  heading. 


ANNEX  A 


Memorandum  regarding  Certificates  of  Profits  and  Net  Assets  for  Purposes  of 
Prospectuses,  Offers  for  Sale  and  Advertised  Statements 

(1)  Appendix  34*  to  the  Rules  of  the  Stock  Exchange,  London,  requires,  inter  alia, 
that  prospectuses,  offers  for  sale  and  other  advertised  statements  relating  to  securities 
in  a company  should  include  a report  by  the  auditors  of  the  company  or  by  qualified 
accountants  with  respect  to  the  profits  or  losses  of  the  company  for  each  of  the  ten 
completed  financial  years  preceding  the  issue  of  the  prospectus,  offer  for  sale  or 
advertised  statement.  A similar  report  has  to  be  furnished  where  the  proceeds  of  an 
issue  of  shares  are  to  be  applied  directly  or  indirectly  in  the  purchase  of  a business  or  of 
shares  of  a company  which  is,  or  will  by  reason  of  such  purchase  become  a subsidiary 
company,  the  report  in  those  cases  covering  the  business  or  the  company  concerned. 
If  the  business  or  company  does  not  have  audited  accounts  covering  ten  years,  the 
period  has  to  be  restricted  accordingly. 

(2)  Neither  Appendix  34  nor  the  Companies  Act,  1948  (hereinafter  referred  to  as 
the  Act),  lays  down  the  basis  upon  which  profits  or  losses  are  to  be  computed.  It  is 
the  practice,  however,  for  the  reporting  auditor  or  accountant  to  indicate  the  basis 
which  has  been  adopted  in  his  report.  This  normally  states  that  the  profits  or  losses 
have  been  arrived  at  after  charging  all  expenses,  after  dealing  with  such  items  as 
depreciation,  amortisation,  directors’  remuneration,  interest,  etc.,  on  defined  basis,  and 
after  making  such  adjustments  as  are  appropriate. 


* See  Appendix  34,  paras.  36,  37  and  56. 

(The  paragraph  numbers  refer  to  the  serial  numbers  set  out  in  the  right-hand  margin  of  the 
Appendix.) 
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(3)  Provision  is  also  made  in  Appendix  34*  for  the  submission  to  the  Share  and 
Loan  Department  of  the  Stock  Exchange  of  “a  written  statement  signed  by  the 
auditors  or  accountants  setting  out  the  adjustments  made  m the  report  on  the  profits 
Zi^yine  the  reasons  therefor This  statement  has  to  be  avadable > for  inspection 
by  the  public  for  a reasonable  time  (being  not  less  than  14  days)  at  a place  in  the  City 
of  London. 

(4)  In  order  that  the  Share  and  Loan  Department  can  obtain  the  information  it 
requires  in  sufficient  detail  and  on  a reasonably  uniform  basis,  it  is  suggested  that  the 
“ written  statement  ” should  be  divided  into  two  sections,  as  follows:— 

Section  A.  This  section  should  begin  with  the  net  increase  or  decrease  in  the 
balance  at  credit  or  debit  of  profit  and  loss  account  as  shown  by  comparison  of 
the  balance  sheets  at  the  beginning  and  end  of  each  of  the  financial  periods  under 
review ; there  should  then  be  shown  and  added  to  or  deducted  from  this  amount : 

(i)  The  items  which,  if  the  provisions  of  the  Act  had  been  in  operation  in  the 
respective  periods,  would  in  any  event  have  had  to  be  stated  separately  m 
the  profit  and  loss  accounts  including  particulars  of  directors  emoluments  as 
Hrfned  by  section  196  of  the  Act  but  excluding  therefrom  in  respect  of  any 
period  to  which  the  Act  did  not  apply,  the  estimated  money  value  of  any 
benefits  received  by  the  directors  otherwise  than  in  cash  as  referred  to  m the 
said  section  196  sub-paragraph  (2). 

Notes  should  be  inserted  in  section  A to  disclose  any  further  information 
which  would  have  had  to  be  disclosed  by  way  of  note  to  the  profit  and  loss 
accounts  if  the  Act  had  been  in  operation. 

Except  in  those  cases  where  depreciation,  amortisation  and  diminution  in 
value  of  fixed  assets  are  not  material  factors  in  relation  to  the  amount  or 
trend  of  profits,  the  amounts  included  in  section  A for  these  items  should  be 
sub-divided  to  show  the  charges  (a)  in  respect  of  which  no  corresponding 
allowance  was  made  for  taxation,  and  ( b ) in  respect  of  which  allowances 
were  made.  For  comparison  with  the  latter  there  should  be  given  for  each 
period  the  tax  allowances  obtained  on  the  basis  (e.g.,  income  tax,  profits 
tax,  etc.)  considered  most  appropriate  in  the  particular  case. 

In  less  simple  cases  it  may  be  more  convenient  to  deal  with  the  matter  in  a 
separate  schedule  containing  a statement  showing  in  columnar  form  for 
each  period: — - 

(a)  the  depreciation  etc.  charged  in  the  accounts  (as  in  section  A), 

(&)  any  additional  charges  made  in  arriving  at  the  adjusted  profits  (as  in 
section  B), 

(c)  the  total  of  (a)  and  ( b ) apportioned  between  those  amounts  in  respect 
of  which  corresponding  taxation  allowances  were  and  were  not  made, 
and 

id)  the  amounts  of  the  tax  allowances  obtained. 

(ii)  Interest  charges  (analysed  under  appropriate  headings)  other  than  those 
payable  on  debentures  and  other  fixed  loans. 

(iii)  Material  revenue  items  which  have  been  dealt  with  otherwise  than  through 
the  profit  and  loss  account. 

The  sum  finally  arrived  at  in  this  section  would  normally  be  the  profit 
for  the  year  before  taking  account  of  items  which  the  Act  requires  in  any 
event  to  be  stated  separately. 


> See  Appendix  34,  Schedule  II  part  A,  para.  31  and  Part  B para.  18. 
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Section  B.  This  section  should  commence  with  the  final  figure  of  profit  or  loss 
shown  in  section  A and  should  show  in  detail  the  adjustments  made  thereto  in 
arriving  at  the  profits  or  losses  shown  in  the  report  of  the  auditors  or  accountants; 
the  reasons  for  such  adjustments  should  be  given. 

(5)  If  the  company  is  a holding  company,  the  “ written  statement  ” may  deal  with 
the  consolidated  results  of  the  company  and  of  its  subsidiaries  or  with  the  results  of 
separate  companies  or  groups  of  companies  comprising  the  holding  company  and  its 
subsidiaries.  In  the  latter  case,  a summary  combining  the  final  figures  so  as  to  arrive 
at  those  shown  in  the  report  of  the  auditors  or  accountants  should  be  submitted. 

(6)  In  the  case  of  businesses  with  overseas  interests,  the  basis  on  which  overseas 
currencies  have  been  dealt  with  should,  if  the  accounting  treatment  of  these  matters 
is  material,  be  set  out  in  the  “ written  statement  *\ 

(7)  The  “ written  statement  ”,  a draft  of  which  shall  be  submitted  at  least  10  days 
prior  to  the  date  upon  which  it  is  proposed  to  publish  the  prospectus,  offer  for  sale  or 
advertisement  in  the  Press,  should  be  accompanied  by  a letter  from  the  reporting 
Accountants  to  the  Share  and  Loan  Department  of  the  Stock  Exchange  which  should 
confirm  that  all  adjustments  have  been  made  in  respect  of  each  year  under  review 
which  are  appropriate  for  the  purposes  for  which  the  report  on  the  adjusted  profits  is 
being  made  and  that  no  other  adjustments  have  been  made. 

(8)  Although  the  report  by  the  auditors  or  qualified  accountants  and  the  “ written 
statement  ” called  for  under  Appendix  34  to  the  rules  of  the  Stock  Exchange,  London, 
are  required  to  deal  with  the  profits  of  each  of  the  preceding  ten  financial  years, 
application  may  be  made  to  cover  a shorter  period  where  it  is  considered  that  inclusion 
of  the  earlier  years  may  be  irrelevant  or  misleading. 

(9)  There  should  be  submitted  to  the  Share  and  Loan  Department  of  the  Stock 
Exchange  by  the  auditors,  a letter  confirming  that  they  have  satisfied  themselves  that 
stocks  and  work  in  progress  (if  any)  have  been  properly  taken  and  valued  throughout 
the  period  covered  by  their  report. 

(10)  In  appropriate  cases  the  accountants’  report  should  deal  with  the  “ contingent  ” 
liability  arising  from  profits  tax  non-distribution  relief. 

(11)  Provision  is  made  in  Appendix  34  for  the  reporting  accountants  to  deal  in 
their  report  with  the  emoluments  of  the  directors.  The  exact  comparison  to  be  given 
must  depend  upon  the  circumstances  of  each  particular  case,  and,  where  appropriate, 
the  report  should  deal  with  the  emoluments  of  those  persons  who  are  the  directors 
at  the  time  of  the  report. 

(12)  The  reporting  accounts  should  submit  to  the  Share  and  Loan  Department  of 
the  Stock  Exchange  a letter  confirming  that  they  have  satisfied  themselves  that  the 
provisions  for  depreciation  charged  in  arriving  at  the  adjusted  profits,  considered  in 
conjunction  with  any  qualifications  or  notes  included  in  their  report,  are  adequate 
and  proper  for  the  purpose  having  regard  particularly  to — 

(а)  assets  in  respect  of  which  it  has  been  the  company’s  practice  to  make  no 
provisions  for  depreciation  or  amortisation,  and 

(б)  the  provisions  for  depreciation  or  amortisation  which  must  be  found  out  of 
taxed  profits,  and 

(c)  the  effect  of  any  revaluation  of  fixed  assets  either  already  in  the  company’s 
accounts  or  to  be  incorporated  therein. 


ANNEX  B 

Permitted  Dealings 

163  (1)  Dealings  are  permitted  in  the  following  securities: — 

( a ) Securities  which  are  quoted  in  the  official  list  or  which  have  been  removed  from 
that  list  on  account  of  lack  of  dealings. 
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(b)  Treasury  bills  and  the  bills,  mortgages  and  short-term  securities  of  local  govern- 
ment authorities  and  public  boards  of  Great  Britain  and  Northern  Ireland. 

(c)  Securities  of  statutory  or  public  companies  or  public  boards  operating  canals, 
docks,  railways  or  electricity,  gas  or  water  undertakings  in  Great  Britain  or  Northern 
Ireland  which  have  been  issued  not  less  than  three  years  previous  to  the  date  of  the 
bargain. 

Id)  Securities  which  are  quoted  in  the  lists  or  supplementary  lists  published  by 
Stock  Exchanges  affiliated  to  the  Council  of  Associated  Stock  Exchanges,  or  which 
have  been  removed  from  those  lists  on  account  of  lack  of  dealings,  or  ’which  are 
regularly  dealt  in  on  such  Exchanges. 

(e)  Securities  which  have  been  granted  a quotation  on  a Stock  Exchange  or  stock- 
brokers’ association  recognised  by  rule  203a  (1)  or  a foreign  Stock  Exchange  provided 
that  a security  granted  quotation  by  the  Johannesburg  Stock  Exchange  subsequently 
to  March  20th,  1950,  may  not  be  dealt  in  under  the  terms  of  this  paragraph.  Applica- 
tions for  permission  to  deal  in  such  securities  must  be  made  to  the  secretary  of  the 
Share  and  Loan  Department. 

Bargains  will  be  recorded  on  special  boards  provided  for  the  purpose  but  will  not 
be  recorded  in  the  official  list  until  quotation  has  been  granted  by  the  Council. 

!/Xi)  Obligations  of  or  guaranteed  by  the  governments  of  the  United  States  of 
America  or  Canada  or  any  of  their  provinces,  states  or  municipalities, 
tii)  Securities  of  the  United  States  Federal  Agencies,  and 

(iiil  Securities  of  any  bank  or  trust  company  organised  under  the  laws  of  the 

I rnfpn  V t t nf  A misrir'o  rtf  nmr  C h-  cii.x .it*  _ . 


, - ■,  J Ox  x C X . x.xjxxxxxj  uxguuWLU  UA1UC1  LL1C  IfctWJj  OI  U1C 

United  States  of  America  or  any  of  its  States,  and  being  a member  of  the 

rPflPral  W PCprt'p  Virctom 


I iv)  Securities  of  any  bank  organised  under  the  laws  of  Canada  or  any  of  its 
Provinces  and  operating  under  the  provisions  of  the  Bank  Act. 


Federal  Reserve  System. 


iffirS  S^»lSl°niI.lrc™stan^  application  for 
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APPENDIX  XLIV 

Memorandum  by  the  Conned  of  the  Law  Society 

Introduction 

1.  The  Departmental  Committee  on  Company  Law  which  was  appointed  by  the 
President  of  the  Board  of  Trade  has  invited  the  Council  of  the  Law  Society  to  submit 
evidence  within  the  terms  of  reference  of  the  Committee. 

2.  The  terms  of  reference  of  the  Departmental  Committee  are: — 

“ To  review  and  report  upon  the  provisions  and  working  of  the  Companies 
Act,  1948,  the  Prevention  of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as 
it  relates  to  industrial  and  provident  societies  and  building  societies,  and  the 
Registration  of  Business  Names  Act,  1916,  as  amended;  to  consider  in  the  light 
of  modem  conditions  and  practices,  including  the  practice  of  take-over  bids, 
what  should  be  the  duties  of  directors  and  the  rights  of  shareholders ; and  generally 
to  recommend  what  changes  in  the  law  are  desirable.”. 

3.  The  Committee  have  also  submitted  to  the  Council  a list  of  specified  subjects 
within  their  terms  of  reference  on  which  the  views  of  the  Council  would  be  particularly 
welcome.  This  memorandum  of  evidence  is  arranged  by  sub-headings  corresponding 
with  the  specified  subjects  in  the  fist  of  the  Committee.  The  Council  have  also  made 
some  comments  of  a more  general  scope. 

4.  The  Council  issued  an  invitation  to  all  practising  solicitors  to  comment  on  the 
working  of  Company  Law  and  the  present  memorandum  is,  therefore,  the  product  of 
very  wide  practical  experience. 

5.  All  references  in  this  memorandum  are  to  sections  or  schedules  in  the 
Companies  Act,  1948,  unless  otherwise  stated. 

General 

6.  The  Council  believe  that,  in  general,  the  Act  and  the  other  statutory  enactments 
and  departmental  regulations  relating  to  companies  are  working  well.  At  the  same  time, 
however,  they  feel  that  some  improvements  are  possible,  many  of  which  would  provide 
additional  safeguards  for  inexperienced  investors. 

7.  The  Council  believe  that  one  of  the  most  important  factors  contributing  to  the 
outstanding  industrial,  commercial  and  financial  progress  of  the  country  during  the 
last  century  has  been  the  flexibility  of  the  system  of  registration  and  functioning  of 
companies  under  English  Company  Law.  To  imperil  this  flexibility  by  increasing  the 
number  of  statutory  and  departmental  regulations  applicable  to  the  administration  and 
financing  of  companies  would  be  a serious  and  indeed  a retrograde  step. 

8.  Most  companies  depend  for  their  prosperity  on  the  speed  and  efficiency  of  their 
operations,  and  to  regulate  them  unduly  can  only  cause  harm.  Over-regulation  tends 
to  frustrate  genuine  enterprise.  Furthermore,  it  does  not  of  itself  guarantee  honesty 
or  propriety  of  behaviour,  and  the  Council  are  opposed  to  it.  On  the  other  hand, 
the  Council  do  not  advocate  a policy  of  unrestricted  laissez-faire,  and  recognise  that 
investors  and  the  general  public  must  be  given  reasonable  protection. 

1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Minimum  number  of  members 

9.  The  Council  believe  that  there  is  no  merit  in  the  distinction  between  private 
and  public  companies  as  to  the  minimum  number  of  subscribers  to  the  memorandum 
of  association  and  members  of  a company. 
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10.  The  Council  recommend — 

(1)  that  the  minimum  number  of  subscribers  or  members  of  a company  should  in  all 
cases  be  two; 

(2)  that  if  membership  of  a company  falls  below  the  statutory  minimum,  the  Board 
of  Trade,  as  well  as  the  persons  referred  to  in  section  224  as  applied  to  section 
222  Id),  should  be  allowed  to  apply  to  the  Court  to  have  such  company  wound  up; 

(3)  that  unlimited  personal  liability  if  membership  falls  below  the  statutory  minimum 
should  be  abolished. 

(a)  Other  conditions  of  incorporation 

11.  The  Council  believe  that  the  present  method  of  incorporating  companies  can 
be  simplified. 

12.  They  can  see  no  reason  why  the  memorandum  and  articles  of  association  and 
the  copies  of  resolutions  which  are  required  to  be  filed  with  the  Registrar  of  Companies 
must  be  printed.  The  documents  should,  of  course,  be  legible  and  durable,  and  a 
requirement  as  to  such  legibility  and  durability  should  be  substituted  for  the  require- 
ment as  to  printing. 

13.  The  Council  believe  that  the  Statement  and  Notice  of  Nominal  Capital  involve 
unnecessary  duplication. 

14.  The  Council  are  of  the  opinion  that  the  forms  dealing  with  the  situation  of 
the  registered  office  and  the  particulars  of  directors  and  secretary  should  continue  to 
be  filed  with  the  Registrar  of  Companies. 

15.  The  Council  have  also  considered  whether  directorships  in  other  companies 
should  be  disclosed.  Owing  to  the  large  number  of  directorships  held  by  some  persons, 
the  return  to  be  made  to  the  Registrar  of  Companies  is  often  of  great  length.  A 
possible  solution  would  be  the  establishment  by  the  Registrar  of  Companies  of  a 
complete  index  of  directors  showing  the  directorships  which  they  hold.  The  Council, 
however,  question  whether  such  an  index  would  he  worthwhile  in  view  of  the  amount  of 
work  involved  in  compiling  and  maintaining  it.  The  Council  are  indeed  doubtful  of 
the  practical  usefulness  of  information  regarding  directorships.  Information  is  only 
available  after  a director  has  been  appointed  and  is  not  normally  given  to  shareholders 
in  advance  when  they  are  invited  to  elect  a director.  The  Council  would  therefore 
favour  the  abolition  of  the  necessity  to  give  particulars  of  other  directorships.  If, 
however,  compulsory  disclosure  is  not  abolished,  the  Council  believe  that  no  change 
in  the  present  procedure  should  be  made. 

16.  The  Council  consider  that  the  restrictions  on  commencement  of  business 
imposed  on  a public  company  by  section  109  serve  no  useful  purpose.  In  the  vast 
majority  of  cases  companies  are  incorporated  as  private  companies  and  so  become 
entitled  to  commence  business  without  further  formality.  Having  so  become  entitled 
to  commence  business,  the  companies  are  then  converted  into  public  companies. 
There  appears  no  good  reason  for  retaining  provisions  which  in  practice  are  applicable 
to  only  a small  number  of  companies. 

17.  The  Council  believe  that  neither  the  requirement  contained  in  section  181  (1) 
that  a signed  consent  to  act  as  a director  of  a public  company,  nor  the  requirement 
contained  in  section  181  (4)  that  a list  of  persons  who  have  consented  to  act  as 
directors  of  a public  company  must  be  filed  at  the  Companies  Registry,  has  any  value. 
All  directors  of  a public  company  must  sign  a prospectus  or  statement  in  lieu  of 
prospectus,  and  particulars  of  all  directors  must  be  filed.  The  above  provisions  would, 
therefore,  appear  to  lead  to  an  unnecessary  duplication  of  work. 

18.  The  Council  believe  that  undertakings  to  take  up  qualification  shares  should 
be  abolished. 
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19.  The  Council  are  concerned  about  the  delays  which  now  occur  in  connection 
with  the  formation  of  companies.  The  Council  believe  that  the  simplifications  which 
they  have  suggested  may  help  to  reduce  these  delays. 


20.  The  Council  recommend — 

(1)  that  documents  for  registration  should  be  required  to  be  legible  and  durable  and 
should  not  be  required  to  be  printed; 

(2)  that  the  Statement  and  Notice  of  Nominal  Capital  should  be  combined; 

(3)  that  compulsory  disclosure  of  other  directorships  should  be  abolished; 

(4)  that  section  109  should  be  repealed; 

(5)  that  section  181  should  be  repealed; 

(6)  that  administrative  action  be  taken  to  avoid  the  present  delays  which  occur  in 
the  Companies  Registry  in  connection  with  the  formation  of  companies; 

(7)  that  all  the  forms  of  articles  of  association  set  out  in  the  schedule  to  a new  Act 
be  made  capable  of  adoption  by  companies  in  whole  or  in  part  by  reference. 


(b)  Limitation  of  objects  to  those  stated  in  the  memorandum 
21.  The  Council  believe  the  ultra  vires  rule  is  now  out  of  date  and  moreover  that 
considerable  hardship  to  third  parties  having  dealings  with  a company  can  be  caused 
by  the  rule.  Historically  the  first  corporations  to  be  founded  were  those  incorporated 
by  Royal  Charter  and  such  corporations  were  regarded  as  corporate  bodies  subject  to 
all  the  provisions  of  the  common  law  and  as  having  the  same  full  powers  as  natural 
persons.  Then  followed  the  corporation  created  by  statute  which  was  regarded  at  law 
as  strictly  circumscribed  in  its  powers  by  the  terms  of  its  statute  of  incorporation.  Next 
came  corporations  incorporated  pursuant  to  a general  statute  with  objects  as  set  out  m 
the  memorandum  of  association  and  it  was  a logical  development  of  the  law  applicable 
to  the  statutory  company  to  hold,  as  was  done  in  Ashbury  Railway  Carriage  and  Iron 
Company  v.  Riche  (1875),  33  L.T.  450,  that  such  a company  also  was  circumscribed  in 
its  objects  by  the  terms  of  its  memorandum  of  association. 


22.  With  industry  and  commerce  today  run  almost  entirely  by  limited  companies 
the  time  is  long  past  when  a person  having  dealings  with  a company  can  be  expected  to 
inspect  a company’s  memorandum  of  association  at  the  Companies  Registry  m London, 
Edinburgh  or  Belfast  in  order  to  satisfy  himself  that  some  contemplated  transaction  is 
within  the  objects  of  the  company  as  defined  by  its  memorandum.  In  the  majority  or 
cases  he  accepts  the  risk  of  not  inspecting  the  memorandum.  Commerce  andindustry 
would  be  at  a standstill  if  he  did  not  accept  the  risk,  yet  the  loss  which  may  result,  should 
the  transaction  prove  to  be  ultra  vires  the  company,  may  be  extremely  serious, 
the  opinion  of  the  Council  should  not  be  so  and  accordingly  the  Council  consider  that 
for  the  protection  of  persons  having  dealings  with  a company  the  ultra  vires  rule 
established  in  the  case  cited  above  should  be  abolished.  If  the  duectom  exceed  the 
powers  contained  in  the  memorandum  of  association,  any  loss  should  falluponthe 
shareholders  (leaving  the  company  or  the  shareholders  to  exercise  such  right  of  recourse 
as  they  may  have  against  the  directors)  and  not  upon  third  parties.  See  also  paragraphs 
44  and  45  as  regards  the  exercise  by  directors  of  the  powers  of  a company. 

23.  The  Council  consider  that,  notwithstanding  the  abolition  of  the  ultra i vires  rule, 
a company  should  be  entitled  to  incorporate  in  the  memorandum  such  restrictions  as 
regards  its  objects  as  it  chooses  but  these  restrictions  should  operate  only  domestically 
as  between  the  company  and  its  members  and  directors. 

24  The  Council  consider  that  any  restrictions  as  regards  its  object^  mcorporated 
in  the  memorandum  should  be  capable  of  bemg  altered  only  in  accordance  with  the 
provisions  of  section  5,  but  with  the  modification  of  the  provisions  of  that  section 
recommended  in  paragraph  28. 
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25.  The  Council  recommend — 

(1)  that  the  ultra  vires  rule  as  enunciated  in  Ashbury  Railway  Carriage  and  Iron 
Company  v.  Riche  be  abolished; 

(2)  that  a company  should  be  able  to  do  anything  an  individual  can  do,  and  accordingly 
it  should  no  longer  be  necessary  to  set  out  in  the  memorandum  of  association 
the  objects  of  a company;  . 

(3)  that  a company  should  be  entitled  to  incorporate  in  the  memorandum  such 
restrictions  as  regards  its  objects  as  it  chooses,  but  these  restrictions  should 
operate  only  domestically  as  between  the  company  and  its  members  and  directors; 

(4)  that  any  restrictions  as  regards  its  objects  incorporated  in  the  memorandum 
should  be  capable  of  being  altered  only  in  accordance  with  the  provisions  of 
section  5,  but  with  the  modification  of  the  provisions  of  that  section  recommended 
in  paragraph  28. 

26.  Whether  or  not  their  recommendations  in  paragraph  25  are  accepted,  the 
Council  consider  that  there  is  no  need  to  limit  the  purposes  for  which  the  objects  clauses 
in  the  memorandum  of  association  may  be  altered  as  is  at  present  done  in  paragraphs  (a) 
to  (g)  of  section  5 (1).  Section  5 (9)  provides  in  effect  that  the  validity  of  an  alteration 
shall  not  be  questioned  on  the  ground  that  it  does  not  fall  within  the  provisions  of  any 
of  the  sub-paragraphs  (a)  to  (g),  except  in  proceedings  taken  within  21  days  of  the 
resolution  effecting  the  alteration.  This  provision  is  essential  for  the  protection  of  the 
company  and  its  directors.  In  consequence,  the  company  is  not  normally  concerned 
whether  the  proposed  alteration  can  in  fact  be  brought  within  the  scope  of  sub- 
paragraphs  (a). to  (g),  since  it  relies  on  the  validating  effect  of  section  5 (9)  after  21  days 
have  passed  without  proceedings  being  taken  to  challenge  the  alteration. 

27.  Hie  Council  believe  that  it  is  undesirable  to  fetter  in  any  way  the  power  of  the 
Court  on  an  application  to  it  under  section  5 and  accordingly  consider  that  the  proviso 
to  section  5 (4)  should  be  deleted. 

28.  The  Council  recommend — 

(1)  that  section  5 (7)  be  amended  by  the  deletion  of  the  words  “ so  far  as  may  be 
required  to  enable  it  ” and  also  by  the  deletion  of  sub-paragraphs  ( a ) to  (g); 

(2)  that  section  5 (2)  be  extended  to  provide  that  notice  of  a meeting  for  the  alteration 
of  the  objects  of  the  company  be  given  to  all  members  whether  otherwise  entitled 
to  receive  notices  of  meetings  or  not; 

(3)  that  the  proviso  to  section  5 {4)  be  deleted. 

(c)  “ One-man  ” companies 

„ 29-  Th*  Council  can  see  no  objection  to  the  existing  law  as  it  affects  so-called 

one-man  companies,  but  in  this  connection  reference  should  be  made  to 
paragraph  38. 

id)  Shares  of  no  par  value 

f ■ 3°-  Counca  endorse  the  recommendations  of  the  Gedge  Committee  on  Shares 


2.  Prohibition  of  Partnerships  with  more  than  20  Members 

31  The  prohibition  of -partnerships  with  more  than  20  members  was  contained  in 
he  Compames  Act  1862,  it  being  mtended,  to  quote  the  words  of  James,  LJ.  in 
Smith  v.  Anderson  (1880),  15  Ch.  D.  247  (C.A.),  “ to  prevent  the  mischief  arising  from 
arge  tractog  undertakings  being  carried  on  by  large  fluctuating  bodies.”.  It  has  been 
ncluded  m all  subsequent  Compames  Acts,  and  is  now  to  be  found  in  section  434. 

32.  It  cannot  now  be  said  that  there  are  many  large  trading  undertakings  which 
.emain  partnerships.  The  desire  to  limit  the  liability  of  members  and  the  incidence  of 
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taxation  have  caused  the  incorporation  of  large  trading  undertakings.  The  Council 
therefore  believe  that  the  original  basis  for  the  provision  has  gone,  and  that  it  is  an 
obsolete  legislative  restriction  which  has  long  out-lived  its  usefulness. 

33.  In  their  consideration  of  this  matter  the  Council  have  concerned  themselves 
in  particular  with  professional  firms  with  regard  to  which  there  are  the  following 
cogent  reasons  in  favour  of  the  abolition  of  the  limitation: — 

(a)  In  modem  conditions  any  suggestion  that  dangers  to  the  public  arise  more 
from  large  partnerships  than  from  small  ones  is  without  foundation. 

( b ) The  Registration  of  Business  Names  Act,  1916,  provides  a safeguard  against 
the  dangers  of  dealing  with  unknown  persons. 

(c)  The  increase  in  variety  and  complexity  of  the  topics  dealt  with  calls  for  a higher 
degree  of  specialisation  than  in  the  past  and  a consequent  increase  in  the 
number  of  partners  if  competent  advice  is  to  be  given. 

34.  The  Council  recommend  that  the  prohibition  of  partnerships  with  more  than 
20  members  be  abolished . 


3.  Classification  of  Companies 


(a)  Distinction  between  public  and  private  companies 

35.  The  Council  believe  that  the  most  important  distinction  between  public  and 
private  companies  is  that,  a private  company  cannot  make  a public  issue  and  therefore 
a prospectus  or  a statement  in  lieu  of  prospectus  must  be  filed  only  in  the  case  of  a 
public  company.  They  recognise  that,  if  the  shares  or  debentures  of  a company  are 
to  be  dealt  in  on  a market  of  any  kind,  the  relevant  information  ought  to  be  made 
available  to  the  public.  It  would,  however,  be  unfair  to  compel  a company  whose 
shares  are  not  so  dealt  in  to  incur  the  trouble  and  expense  of  preparing  and  filing  this 
information. 

36  The  Council  are  aware  that  the  debentures  of  some  private  companies  originally 
privately  placed  have  become  quoted  on  a Stock  Exchange,  and  they  consider  that  the 
number  of  debenture-holders  of  a private  company  should  be  limited.  They  are  ot 
the  opinion  that  50  is  an  adequate  maximum,  but  if  compelling  argpients  tor  a nigner 
maximum  should  be  put  forward,  the  Council  would  see  no  objection  to  the  provision 
of  such  a higher  maximum. 

37  The  Council  recommend  that  the  present  definition  of  a “ private  company  ” set 
out  in  section  28  should  remain  but  that  a company  should  cease  to  qualify  as  a private 
company  if  the  number  of  persons  holding  debentures  is  more  than  50. 


(b)  Distinction  between  exempt  and  non-exempt  private  companies 
38.  At  present,  if  a beneficial  owner  of  shares  in  an  exempt  private  company 
appoints  a nominee  to  hold  any  of  his  shares,  the  exemption  is  lost.  It  is  necessary, 
however,  that  in  the  case  of  a “ one-man  ” company  the  sole  owner  of  share  capital 
should  be  able  to  appoint  a nominee  or  nominees  to  hold  one  or  more  of  shares  m 
order  that  the  company  may  comply  with  the  provisions  of  section  1 as  to  numbe 
of  members. 


39.  The  Council  recommend — 

(1)  that  the  distinction  between  private  companies  and  exempt  private  companies 
should  remain; 


(2)  that  the  conditions  contained  in  section  129  and  Schedule  VII  be  revised  to  permi  t 
the  beneficial  owner  of  the  whole  of  the  share  capital  to  appoint  one  or  more 
nominees  to  hold  up  to  5 per  cent,  of  that  capital. 
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(c)  Companies  without  a share  capital 

. 1°-  111  °rder. t0  be  classified  as  “ private  ” a company  must  comply  with  the  pro- 
visions of  section  28.  This  has  entailed  when  forming  a private  company  without 
share  capital  the  incorporation  in  the  articles  of  association  of  the  restrictive  provisions 
set  out  in  section  28  although  wholly  inappropriate  so  far  as  they  relate  to  shares. 

41.  The  Council  recommend  that  sections  28  and  129  and  Schedule  VII  be  amended 
to  make  it  clear  that  companies  without  a share  capital  can  be  private  companies  and 
exempt  private  companies. 


4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

42.  The  Council  can  see  no  objection  in  principle  to  the  making  of  gifts  for 
charitable  and  political  purposes  by  companies. 

43.  The  Council  recommend  that  no  exception  should  be  made  to  their  general  recom- 
mendation  that  a company  should  be  able  to  do  anything  which  an  individual  can  do 
and,  therefore,  that  companies  should  not  be  prevented  from  making  gifts  for  charitable 
and  political  purposes. 


S.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

General 

-44;.1”  Paragraphs  21  to  25  the  Council  have  recommended  that  the  ultra  vires  rule 
should  be  abolished  so  that  a company  would  have  all  the  powers  of  an  individual 
but  that  restrictions  on  its  objects  could  be  imposed  as  between  the  company  its 
directors  and  its  shareholders  by  its  memorandum  of  association.  The  purpose  of  this 
recommendation  would  be  defeated  if  third  parties  were  to  be  affected  by  limitations 
imposed  by  articles  of  association  on  the  exercise  by  boards  of  directors  of  the  powers 
of  companies.  In  the  view  of  the  Council  therefore  third  parties  should  not  be  affected 
(in  the  absence  of  express  notice)  by  directors  acting  in  breach  of  any  such  limitations. 

45.  The  Council  recommend  that  limitations  on  the  exercise  by  a board  of  directors 
of  the  powers  of  a company  imposed  by  its  articles  of  association  should  operate  only 
domestically  as  between  the  company  and  its  members  and  directors  and  that  except  in 
the  case  of  express  notice  that  a particular  transaction  would  be  in  breach  of  such 
limitations  third  parties  should  not  be  affected  by  any  such  limitations. 

46.  The  Departmental  Committee,  in  their  list  of  subjects,  referred  to  the  powers  of 
directors  with  regard  to  fundamental  changes  in  the  nature  of  the  business  of  a com- 
pany  the  sale  of  the  undertaking,  the  issue  of  shares,  and  the  borrowing  and  lending  of 

at?  1°  dlsP°sltlon  of  powers  as  between  shareholders 
and  directors,  and  m the  view  of  the  Council  are  matters  to  be  regulated  by  the  articles 
of  association  of  the  company  and  not  by  statute.  B y artlcJes 

., 1,1 ' ^J'aCounitil  are  aware  that  such  powers  are  capable  of  abuse  but  believe  that 
it  would  be  unwise  to  introduce  any  further  statutory  protection  of  shareholders  in 

Se^Sowhigreasons— W6rS  “ direCt0rS  and  the  eXerdSe  °f  those  powers  for 

(i)  that  the  exercise  of  such  powers  is  normally  a matter  of  propriety ; 

(ii)  that  further  restriction  would  be  contrary  to  commercial  practicability  (e.e. 

opportunities  lost  through  time  lag  or  premature  publicity);  5 

(iii)  that  the  existing  legal  responsibility  of  directors  is  satisfactory; 

(iv)  that  the  size  and  complexity  of  the  undertakings  of  many  public  companies 

mpraapcabI®  f°r  shareholders  to  formulate  an  informed  view,  and 
leave  them  no  alternative  but  to  rely  on  the  directors. 
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48.  The  Council  recommend  that  there  should  be  no  change  in  the  law  regarding  the 
disposition  of  powers  as  between  shareholders  and  directors. 


6.  Directors’  Duties 

General 

49.  The  Cohen  Committee  made  a thorough  review  of  the  question  of  the  duties  of 
directors,  and  the  Companies  Act,  1947,  contained  a large  number  of  provisions 
regarding  those  duties.  The  Council  do  not  believe  that  there  is  anything  which  can 
usefully  be  done  now  to  improve  the  situation  without  unduly  hampering  the  ability 
of  directors  to  carry  out  their  functions  in  the  interest  of  the  shareholders. 

(b)  Awareness  of  duties 

50.  There  is  undoubtedly  today  both  a lack  of  precision  in  the  definition  of  directors’ 
duties  and  a failure  by  many  directors  to  realise  that  their  basic  duty  is  of  a quasi- 
fiduciary nature.  Codification  of  these  duties  is  impracticable.  It  is  considered  that 
any  attempt  at  codification  would  inevitably  produce  more  evils  than  it  would  cure 
because  no  code  could  cover  every  set  of  circumstances,  but  would  lead  to  an  unfortu- 
nate application  of  the  principle  of  expressio  unius,  exclusio  alterius. 

51.  The  Council  recommend  that  references  in  the  Act  to  the  duties  of  directors  should 
remain  unaltered. 

(c)  and  ( d ) Dealings  in  shares  and  disclosure  of  directors’  interests 

52.  The  Council  do  not  recommend  any  change  in  the  existing  law  as  regards 
dealings  by  directors  (or  officers)  in  the  shares  of  their  own  companies,  or  in  regard  to 
disclosure  of  directors’  interests. 

( e ) Bodies  corporate 

53.  The  Council  believe  that  an  important  consideration  is  that  a shareholder  in  a 
company  should  know  by  whom  the  company  is  directed.  In  any  case  shareholders 
should  not,  if  another  company  is  named  as  director,  have  to  make  a search  in  the 
Companies  Registry  against  that  other  company  in  order  to  ascertain  the  identity  of 
the  persons  who  are  in  control  of  his  company.  The  Council  have  two  recommenda- 
tions to  make  which  are  in  the  alternative.  They  would  prefer  that  their  first  recom- 
mendation should  be  carried  into  effect,  but  if  this  should  not  be  possible,  they  suggest 
that  very  serious  consideration  should  be  given  to  their  second  recommendation. 

54.  The  Council  recommend — 

(1)  that  ( except  in  the  case  of  a holding  company  acting  as  a director  of  its  subsidiary 
company ) companies  should  not  be  capable  of  appointment  as  directors  of  other 
companies; 

(2)  and  that  in  any  event  information  be  given  to  the  shareholders  as  to  who  are 
the  directors  of  a company  which  is  the  director  of  their  company. 

Loans  to  directors 

55  At  present  loans  to  directors  (not  being  directors  of  an  exempt  private  company) 
are  absolutely  prohibited.  The  Council  believe  that  this  prohibition  is  unnecessarily 
restrictive  and  that  it  may  well  tend  to  make  it  difficult  for  some  companies  to  obtain 
suitable  directors.  In  particular  there  seems  to  the  Council  to  be  no  reason  why  a 
company  should  not  be  allowed  to  make  loans  to  “ working  directors  for  the  purpose 
of  house  purchase. 

56.  The  Council  recommend  that  loans  in  connection  with  house  purchase  to  “ work- 
ing ” directors  should  be  permitted. 
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7.  Shares  with  Restricted  or  No  Voting  Rights 

57.  The  Council  are  opposed  to  any  change  in  the  law  with  regard  to  shares  with 
restricted  or  no  voting  rights  on  five  grounds:— 

(1)  They  think  that  the  issue  of  such  shares  is  essentially  a domestic  matter  for 
arrangement  by  the  incorporators  or  the  members,  and  that  the  relevant 
provisions  should  be  made  in  the  articles  of  association. 

<2)  In  certain  cases,  restrictions  on  voting  may  be  eminently  desirable  (e.g.,  in 
connection  with  the  retention  of  British  control,  and  for  family  companies). 

(3)  It  would  be  impracticable  to  define  the  quantum  of  voting  right  to  be  attached 
to  any  particular  class  of  shares. 

(4)  The  imposition  of  statutory  control  in  the  United  States  of  America  has  been 
to  some  extent  evaded  by  the  issue  of  deferred  loan  capital  with  participation 
rights. 

(5)  Investors  often  value  the  chance  to  obtain  non-voting  shares  at  a discount  on 
the  price  payable  for  voting  shares. 

58.  The  Council  have  considered  arguments  often  used  on  behalf  of  preference 
shareholders.  It  is  said  that  ordinary  share  capital  should  not  be  reorganised  or 
additional  share  capital  issued  without  the  consent  of  the  preference  shareholders  if 
the  effect  is  to  alter,  to  their  detriment,  the  percentage  voting  power  of  the  preference 
shareholders. 

59.  In  the  view  of  the  Council,  however,  the  ordinary  shareholders  in  essence  own 
the  equity  of  the  company  subject  to  the  prior  preference  share  capital  and  charges. 
The  whole  benefit  or  loss  of  the  expansion  or  contraction  of  the  value  and  extent  of 
the  equity  is  intended  to  be  received  or  lost  by  the  ordinary  shareholders.  If  there  is 
an  expansion,  it  is  therefore  reasonable  that  any  increase  of  voting  rights  should  belong 
to  the  ordinary  shareholders.  Furthermore,  all  existing  shares  have  been  acquired 
voluntarily  by  the  holders  and  market  values  tend  to  reflect  the  absence  or  quantum 
of  voting  rights  attached  to  them. 

60.  In  short,  the  Council  consider  that  voting  rights  is  a matter  to  be  borne  in  mind 
by  investors  at  the  time  they  subscribe  for  or  purchase  preference  shares. 

61.  The  Council  recommend  that  there  should  be  no  change  in  the  law  on  this  subject. 


8.  Protection  of  Minorities 

. 61  Where  there  is  a complaint  that  the  affairs  of  a company  are  being  conducted 
in  a manner  oppressive  to  some  of  its  members,  but  a winding  up  order  would  not  be 
an  appropriate  remedy,  an  application  to  the  Court  may  be  made  under  section  210. 
The  Court  may  thereupon  make  an  order  regulating  the  conduct  of  the  affairs  of  the 
company  or  an  order  for  the  purchase  by  other  members  or  by  the  company  of  the 
shares  held  by  the  petitioner.  3 

63.  The  Council  believe  that  section  210  does  not  in  all  cases  provide  a sufficient 

f°r  ™n°nties.  The  onus  of  proving  oppression,  which  is  placed  on  the 
~10, 1S  IIea,yy’ and  rlsk  of  failing  to  discharge  it  is  accordingly 

ex»f nse  °f  the  Procedure  presents  a great  deterrent  against  the 
Moreover  a minority  shareholder  may  find  that  it  is  impossible 

appfcmio’n  mus^he*  tesed"8  °f  **“  appHcation’  Momiation  upon  which  that 

64.  It  sometimes  happens,  in  a small  private  company,  that  a “ working  ” director 
holding  a bare  majority  of  the  shares  so  arranges  the  affairs  of  the  company  that  his 
own  salary  is  paid  regardless  of  whether  the  company  makes  a profit.  The  Cohen 
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Committee  envisage  this  situation  in  paragraph  59  of  their  report,  but  the  Council 
understand  that  the  remedies  provided  by  section  210  are  not  in  practice  granted  by 
the  Court  in  these  circumstances. 

65.  The  Council  recommend — 

(1)  that  the  scope  of  section  210  should  be  extended  to  afford  protection  to  minority 
shareholders  in  private  companies  who  neither  receive  reasonable  dividends  nor 
are  able  to  sell  their  shares  at  a reasonable  price; 

(2)  that  in  order  to  implement  their  proposals,  a new  section  be  incorporated  in  the 
Act  to  provide  that: — 

(1)  Any  member  of  a private  company  who  complains  that  the  affairs  of  the 
company  are  being  conducted  in  a manner  which  causes  or  is  likely  to 
cause  hardship  to  him  for  which  neither  the  provisions  of  this  Act  nor  the 
articles  of  association  of  the  company  afford  him  any  remedy,  may  make 
an  application  to  the  Court  for  relief. 

(2)  On  any  such  application  if  the  Court  is  of  opinion  that: — 

( a ) the  profits  of  the  company  are  being  applied  in  such  a manner  that 
the  petitioner  receives  an  unreasonable  sum  having  regard  to  his 
holding  of  shares;  and 

(b)  that  there  is  no  purchaser  available  who  is  willing  to  purchase  the 
petitioner’s  shares  at  a price  which  is  reasonable  having  regard  to 
the  circumstances  of  the  company; 

it  shall  have  power  to  make  such  order  as  it  thinks  fit  for  securing  to  the 
petitioner  a reasonable  share  of  the  profits  of  the  company  or  the 
purchase  of  his  shares  by  other  members  of  the  company,  or  by  the 
company,  or  for  securing  to  the  petitioner  the  value  of  his  share  holding 
in  the  company  by  the  conversion  of  the  shares  or  part  of  the  shares  into 
debentures,  debenture  stock  or  loan  stock  upon  such  terms  as  to  repay- 
ment, or  otherwise,  as  the  Court  may  consider  reasonable,  or  for  the 
winding  up  of  the  company. 

9.  Protection  of  Special  Classes  of  Shares 

66.  The  Council  see  nothing  unfair  or  inequitable  either  in  the  existing  provisions 
for  modification  of  class  rights,  or  in  the  cancellation  of  preference  shares  by  winding  up 
or  return  of  capital  if  expressly  or  impliedly  permitted  by  the  terms  of  issue.  The 
preference  shareholders  must  be  deemed  to  have  taken  their  shares  upon  this  footing. 

67.  In  this  connection  the  Council  can  see  no  reason  why  it  should  not  be  possible 
to  attach  redemption  rights  to  preference  shares  already  issued. 

68.  The  Council  recommend — 

(1)  no  change  in  the  existing  law  regarding  modification  of  class  rights  or  the  cancel- 
lation of  preference  shares; 

(2)  that  section  58  be  amended  accordingly. 

10.  Board  of  Trade  Powers  to  Appoint  Inspectors 

69.  By  section  165  (b)  the  Board  of  Trade  may  appoint  an  inspector  if  “ there  are 
circumstances  suggesting  ” certain  irregularities.  In  the  opinion  of  the  Council,  there 
seems  to  be  a certain  reluctance  on  the  part  of  the  Board  to  appoint  an  inspector  on 
its  own  initiative. 

70.  The  Council  believe  that  this  reluctance  may  be  due  to  a doubt  whether  the 
Board  can  act  on  deductions  inferred  from  public  information  such  as  reports  and 
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accounts.  It  may  be  that  supporting  evidence  of  the  kind  specified  in  section  1 64  (2) 
is  required.  Thus  in  the  case  of  Hide  & Co.  Limited,  significant  qualifications  were 
included  in  the  auditors’  report  for  two  successive  years  for  which  accounts  were 
presented  in  1954  and  1955.  The  accounts  were,  however,  formally  approved  at  two 
annual  general  meetings  by  majority  votes,  and  it  was  not  until  1957  that  inspectors 
were  appointed  on  the  application  of  a member,  and  the  chairman  was  prosecuted  in 
respect  of  the  same  transactions  in  September,  1958.  (The  Times,  7th  October,  1958 
page  14.) 

7 1 . The  Council  believe  that,  whilst  generally  the  powers  are  operating  satisfactorily 
the  position  would  be  improved  if  the  Board  of  Trade  were  given  statutory  power  to 
demand  documents  and  information  from  the  directors  and  officers  of  companies. 
The  power  would  assist  the  Board  in  determining  whether  there  was  a prima  facie 
case  to  warrant  the  appointment  of  an  inspector.  The  exercise  of  the  power  would 
be  w ithin  the  absolute  discretion  of  the  Board. 

72.  The  Council  recommend  that  the  Board  of  Trade  be  given  a statutory  power  to 
demand  documents  and  information. 


11.  Disclosure  of  Ownership  and  Control 

(a)  Xominee  interests 

The  Cohen  Committee  in  paragraphs  77  to  85  of  their  report  made  recom- 
mendations which  may  be  summarised  as  follows: — 

(а)  The  provision  of  an  elaborate  system  of  declarations  designed  to  show:— 

(i)  whether  or  not  each  registered  holder  was  a beneficial  owner  of  his 
holding;  and 

(ii)  the  identity  of  any  beneficial  owner  of  more  than  one  per  cent  of  the 
class  of  shares  concerned  who  was  not  registered  as  the  holder  thereof. 

(б)  The  provision  of  machinery  to  enable  an  investigation  to  be  made  bv  an 
inspector  appointed  by  the  Board  of  Trade  to  ascertain  the  true  ownership  of 
shares  when  the  Board  considered  it  necessary  in  the  public  interest.  P 

The  Cohen  Committee  itself  thought  that  recommendation  (a)  would  not  be  and  could 
not  be  made  to  be,  wholly  effective,  and  in  fact,  the  Companies  Act?^ 1947  and  1948 
to  175*  lmpfement  “■  Recommendation  (b)  was  effectively  adopted  by  sections  172 

SSsMiiisisii 

spssgegs 

Council  do  not  consider  that  lemslatinn  fnr  u,*  ^ ot^ers  to  make  disclosure,  and  the 
practicable  The  Council  do  nnt  r f ^ purpose  would  be  either  desirable  or 

regarding  discSureofnnonfinee^ntereste.men^  ^ ^ “ the  exist“S 

{b)  Nominee  directors 

interest  provided  'that"  itfdoing s'lThe comhiu^f^  " represejRmg  ” some  particular 
fiduciary  duty  as  one  of  the  bfard  of  directors  Th?^ra°Ut  blS  pr.mary.and  Tuasi- 
difficult  to  define.  If  regulations  were  made'  th  phr“  nominee  directors  ” is 

being  evaded  by  those  wh“ed  to  do  s”  ’ Y W°Uld  probably  be  capable  of 
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76.  The  Council  are  of  the  opinion  that  machinery  for  disclosure  of  the  true  control 
of  a company  under  sections  172  to  175  is  entirely  adequate  and  indeed  more  satis- 
factory than  any  further  regulations  as  to  “ nominee  directors 

77.  The  Council  recommend  that  no  regulations  should  be  made  to  prohibit  “ nominee 
directors  ” from  being  appointed  or  to  enforce  disclosure  of  their  “ principals 


12.  Share  Transfer  and  Registration  Procedure 

Simplification  of  procedure 

78.  The  Council  are  aware  that  the  recent  volume  of  work  on  the  Stock  Exchange 
has  inundated  the  staffs  of  Stock  Exchanges  and  of  registration  departments  of  com- 
panies, and  that  delays  have  resulted.  They  believe  that  the  remedy  for  the  most  part 
lies  in  alterations  of  procedure  and  practice  and  not  of  law,  and  that  this  is  a matter 
for  articles  of  association  and  Stock  Exchanges. 

79.  The  Council  are  of  the  opinion  that  the  rules  relating  to  the  closing  of  the 
register  of  a company  should  be  simplified  in  the  manner  suggested  in  the  recom- 
mendations below.  However,  the  Departmental  Committee  may  consider  that  the 
recommendations  of  the  Council  would  facilitate  improper  refusals  of  inspection.  In 
this  case,  provisions  could  be  made  under  which  a member  would  be  entitled  to  require 
a certificate  from  the  secretary  or  other  official  of  the  company  as  to  the  resolution  of 
the  board  authorising  the  closing. 

80.  Section  79  defines  what  is  meant  by  certification  of  transfer,  and  section  81 
defines  what  is  the  effect  of  a share  certificate.  In  practice,  a company  normally 
certifies  a transfer  when  the  share  certificate  has  been  produced  to  it.  The  two 
definitions  ought,  therefore,  to  be  the  same,  and  basically  they  are  the  same,  despite 
different  phrasing.  The  Council  believe  that  the  two  sections  might  conveniently 
be  combined. 

81.  Section  110  states  that  the  register  of  members  of  a company  must  contain, 
inter  alia,  the  date  on  which  any  person  ceased  to  be  a member.  The  effect  of  this 
section  is  that,  if  a person  has  sold  all  his  shares  even  50  or  more  years  ago,  the  current 
register  must  still  contain  a note  of  the  fact.  In  view  of  the  very  limited  liability  of  a 
past  member  under  section  212,  it  would  seem  necessary  to  keep  records  only  of  those 
past  members  who  have  held  partly  paid  shares  during  the  preceding  12  months.  An 
amendment  of  section  110  would  be  of  great  value  to  the  secretaries  and  registrars  of 
large  companies  whose  registers  are  maintained  with  the  assistance  of  mechanical  aids. 

82.  The  Council  recommend — 

(1)  a simplification  of  the  procedure  relating  to  the  transfer  and  the  registration  of 
the  transfer  of  shares,  bearing  particularly  in  mind  the  following:— 

(a)  that  transfers  of  shares  need  not  be  made  under  seal  unless  the  articles  of 
association  of  the  company  in  question  so  require; 

( b ) that  unless  the  articles  of  association  do  require  a seal,  shareholders  who 
are  companies , should  be  permitted  to  execute  transfers  under  hand  by  the 
signature  of  an  authorised  official  as  is  the  normal  routine  in  connection 
with  most  contracts; 

(c)  that  in  order  to  save  time  and  trouble  transfers  be  permitted  to  be  signed  by 
an  authorised  agent,  for  example,  a stockbroker,  particularly  in  the  case 
of  a transferee; 

(d)  that  signatures  on  transfers  need  not  be  witnessed; 

(2)  that  a company  should  be  enabled  to  close  its  register  in  respect  of  one  or  more 
classes  of  shares  without  having  to  close  it  in  respect  of  all  classes; 
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(3)  that  the  requirement  that  the  closing  of  the  register  should  be  advertised  be 
abolished; 

(4)  that  sections  79  and  81  be  combined; 

(5)  that  section  110  be  amended  in  the  manner  suggested  in  paragraph  81. 
Registration  of  transfers 

83.  The  case  of  Re  Indo-China  Steam  Navigation  Company  [1917]  2 Ch.  100  would 
seem  to  be  an  authority  for  the  proposition  that  a transfer  of  shares  even  if  registered 
with  the  company  and  the  name  of  the  transferee  entered  on  the  register  of  members 
does  not  validly  pass  a title  to  the  shares  to  the  transferee.  The  Council  regard  this 
decision  as  contrary  to  the  basic  principle  that  the  entry  of  a name  in  the  share  register 
is  evidence  of  ownership. 

84.  It  sometimes  happens  that  registration  is  delayed  whilst  a transfer  is  awaiting 
adjudication  in  the  office  of  the  Controller  of  Stamps.  In  the  meantime  sub-sales  take 
place,  and  difficulty  and  disorganisation  occur. 

85.  The  Council  recommend — 

(1)  that  the  decision  in  Re  Indo-China  Steam  Navigation  Company  be  overruled  in 
a new  Companies  Act; 

(2)  that  consideration  be  given  to  the  surmounting  of  the  difficulty  referred  to  in 
paragraph  84. 

13.  Multiplicity  of  Directorships  held  by  One  Individual 

86.  Multiple  directorships  have,  on  several  occasions  since  the  publication  of  the 
Cohen  Report  in  1945,  been  the  subject  of  comment  in  the  Press  and  elsewhere.  In 
most  instances  it  has  been  argued  that  no  one  man  can  genuinely  fulfil  the  duties  of  a 
director  in  respect  of  more  than  some  particular  (but  unspecified)  maximum  number  of 
companies.  In  other  cases,  the  comment  has  concerned  the  very  large  number  of 
directorships  held  by  some  individual  whose  interests  have  for  good  or  bad  reasons 
become  momentarily  topical. 

87.  In  paragraphs  90  and  91  the  Council  state  that  they  can  see  no  objection  of 
principle  to  the  practice  of  carrying  on  business  through  associated  or  subsidiary  com- 
panies. It  follows  logically  that  there  can  be  no  objection  of  principle  to  multiple 
directorships,  since  any  particular  group  organisation  may  well  find  it  desirable,  or 
even  necessary,  that  one  or  more  of  the  executive  directors  of  the  holding  company 
should  be  on  the  boards  of  most,  or  all,  of  its  associated  or  subsidiary  companies.  In 
such  cases,  the  Council  feel  that  it  is  unrealistic  to  argue  that  the  directors  concerned 
cannot  properly  fulfil  their  duties  to  all  the  companies  in  question. 

88.  Furthermore,  the  Council  believe  that  there  can  be  no  objection  of  principle 
to  a director  whose  chief  concern  is  with  his  own  main  occupation,  accepting  a seat  on 
the  board  of  another  company.  He  may  well  be  able  to  make  available  to  them  his 
general  experience  of  business  or  specialised  technical  knowledge,  without  necessarily 
taking  any  executive  part  in  the  business  of  that  company. 

89.  The  Council  recommend  that  no  restrictions  should  be  placed  on  the  number  of 
directorships  held  by  one  individual. 


14.  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

90.  Business  considerations,  and  to  a less  extent  the  incidence  of  taxation,  often 
dictate  that  the  affairs  of  a major  group  should  be  organised  through  the  medium  of  a 
large  number  of  separate  subsidiary  companies.  The  fact  that  almost  any  method  of 
organisation  can  prove  in  a particular  case  to  have  been  mistaken  does  not  of  itself 
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justify  its  prohibition  or  regulation;  nor  does  its  occasional  adoption  for  deliberately 
dishonest  purposes  so  justify. 

91.  The  Council  recommend  that  no  attempt  should  be  made  to  prevent  the  practice 
of  carrying  on  business  through  associated  and  subsidiary  companies  or,  indeed,  any  other 
method  of  organising  a group  of  companies. 

15.  Loan  Capital 

(a)  Debentures 

92.  In  Carse  v.  Coppen  [1951]  S.L.T.  145  is  was  decided  that  debentures  in  English 
form  created  by  a Scottish  company  and  registered  in  England  do  not  create  a valid 
floating  charge  over  English  assets.  The  Council  believe  that  this  decision  should  be 
overruled. 

93.  The  Council  recommended  that  the  law  of  Scotland  should  be  assimilated  to  the 
law  of  England  as  regards  the  creation  of  a floating  charge . 

{b)  Trustees 

94.  The  Council  are  aware  that  the  recommendations  contained  in  paragraph  64 
of  the  report  of  the  Cohen  Committee  as  regards  the  duties  of  trustees  were  not  fully 
implemented  but,  as  they  have  no  evidence  of  any  abuse,  make  no  recommendation. 

(c)  Registration  of  charges 

95.  The  Council  have  no  recommendations  to  make  with  regard  to  section  95. 

16.  Take-over  Bids 

General 

96.  In  order  to  define  the  term  “ take-over  bid  ” the  Council  propose  to  adopt 
the  same  definition  as  the  definition  of  “ take-over  offer  ” in  paragraph  18  of  the  Draft 
of  the  Licensed  Dealers  (Conduct  of  Business)  Rules,  1 960,  issued  by  the  Board  of  Trade 
under  the  Prevention  of  Fraud  (Investments)  Act,  1958.  According  to  this  definition, 
“ take-over  offer  ” means  an  offer  to  acquire  securities  of  a corporation  calculated  to 
result  in  any  person  acquiring  or  becoming  entitled  to  acquire  control  of  that 
corporation. 

97.  Many  take-over  bids  go  through  without  adverse  criticism;  the  terms  are 
negotiated  between  two  boards  of  directors,  are  then  recommended  to  the  share- 
holders concerned  and  are  accepted  by  the  majority  needed  to  bring  section  209  into 
operation.  A few  cases  have  attracted  much  attention  but  this  merely  emphasises  that 
those  cases  are  exceptional.  The  fact  that  in  certain  cases  large  profits  have  been 
realised  by  the  shareholders  of  a company  who  have  received  one  or  more  bids  for  their 
shares  has  aroused  comment,  but  such  profits  arise  out  of  a normal  commercial 
transaction. 

98.  The  practice  of  take-over  bids  is  not  a new  one.  The  Council  consider  that 
they  are  ordinarily  the  result  of  normal  commercial  factors  and,  as  a general  proposition, 
operate  in  the  national  interest  as  they  tend  to  promote  the  best  utilisation  of  resources. 
In  recent  years  there  have  been  many  economic  factors  which  have  led  to  amalgama- 
tions and  there  has,  therefore,  been  a great  number  of  take-over  bids. 

99.  Although  private  companies  and  companies  whose  shares  are  not  quoted  on  a 
Stock  Exchange  may  be  the  subject  of  take-over  bids  these,  from  the  nature  of  the 
companies  concerned,  are  generally  the  subject  of  agreement  and  the  observations  of 
the  Council  are  therefore  directed  primarily  to  take-over  bids  for  companies  whose 
shares  are  quoted  on  a recognised  Stock  Exchange. 

100.  A shareholder  can  expect  to  make  a profit  when  a bid  is  made  for  his  shares 
for  two  reasons.  First  the  norma]  market  price  for  a share  is  the  price  which  strikes 
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a balance  between  the  normal  daily  supply  and  demand  for  parcels  of  shares.  A small 
rise  will  only  encourage  selling  by  some  holders.  A large  rise  is  needed  to  persuade  the 
majority  of  holders  to  sell  and  give  a buyer  control.  Secondly  the  bidder  will  have 
formed  the  opinion  that  the  assets  of  the  company  being  acquired  will  be  of  particular 
value  to  him,  and  he  is,  therefore,  willing  to  pay  more  per  share  for  control  than  the 
current  market  price. 

_ 101.  The  Council  consider  that  it  is  undesirable  to  make  regulations  as  to  take-over 
bids  which  might  hinder  amalgamations,  or  cause  undue  delay  or  complication  in 
organising  them.  Delay  after  the  announcement  of  an  intended  take-over  is  particu- 
larly harmful.  Rumours  of  bids,  if  there  is  delay  in  confirming  or  denying  them  are 
even  more  harmful  because  they  lead  to  speculation  in  the  shares  concerned  and  damage 
the  morale  of  employees.  But  as  a practical  matter  the  remedy  lies  in  the  hands  of 
their  directors  who  alone  have  the  necessary  information  to  decide  whether  or  when 
to  make  an  announcement. 


( a)  and  ( b ) Procedure  and  disclosure  of  information 

102.  The  Council  have  considered  the  draft  rules  mentioned  in  paragraph  96,  and 
are  satisfied  that,  subject  to  criticisms  which  they  have  already  represented  to  the 
Board  of  Trade,  they  constitute  a valuable  code  of  conduct  as  to  those  take-over  bids 
which  fall  within  their  terms.  The  Council  also  endorse  the  code  of  conduct  laid  down 
in  the  “ Notes  on  Amalgamations  of  British  Businesses  ” published  by  the  Issuing 
Houses  Association  in  October,  1959.  In  the  view  of  the  Council,  the  maximum 
publicity  should  be  given  to  these  rules.  They  suggest  that  the  rules  should  be  followed 
even  in  the  case  of  the  many  offers  to  which  they  are  not  directly  applicable,  for 
instance,  an  offer  by  a holding  company  for  a minority  equity  holding  in  a subsidiary, 
or  offers  for  preference  shares  or  offers  by  persons  to  whom  the  rules  do  not  apply 
and  who  are  not  subject  to  Board  of  Trade  approval  under  the  Act  itself. 


(a)  Procedure 

103.  The  existing  control  over  circulars  contained  in  the  Prevention  of  Fraud 
(Investments)  Act,  1958,  does  not  cover  circulars  recommending  against  acceptance. 


104.  The  Council  recommend  that  circulars  recommending  against  acceptance  should 
be  subject  to  the  same  control  as  circulars  recommending  acceptance. 

(c)  Functions  of  directors 

105.  At  the  present  moment,  whether,  as  a matter  of  law,  the  directors  have  any 

standing  in  a matter  of  this  kind  is  doubtful.  The  offer  is  an  offer  to  each  shareholder, 
individually,  and  whilst  the  directors  may  be  involved  in  expenditure,  and  are  more  or 
less  obliged  to  give  advice,  it  is  by  no  means  clear  that,  as  a matter  of  law,  they  can 
procure  the  company  to  pay  professional  fees  or  other  expenses  arising  out  of  the 
work  in  which  they  are  involved.  This  is  a matter  of  argument,  but  it  should  be 
cleared  up.  Directors  should  be  placed  in  the  same  position  regarding  a take-over 
bid  as  they  are  m connection  with  a proposal  for  amalgamation  which  involves  the 
acquisition  of  the  undertaking  of  their  company  as  opposed  to  its  shares.  This 
particularly  applies  when  directors  decide,  after  advice,  not  to  recommend  a bid  or 
not  to  mention  it  to  the  shareholders  at  all.  ’ 


106.  The  Council  recommend  that  it  should  be  made  clear  in  the  Act  that  directors  of 
an  offeree  company  are  entitled  to  reimbursement  by  the  offeree  company  of  expenses 

lJ'C,U7,bAhem  arlfluS  OUtA an  offer  f°r  shares  °f the  offeree  company,  and 
that  the  Act  should  be  amended  accordingly.  * y 

(d)  Disclosure  of  identity  of  bidder 

i?frestelin  firing  any  sort  of  property  is  at  present  free  to 
concenl  his  identity  if  he  wishes.  The  Council  cannot  see  any  reason  why  a person 

^d“L£!TUIre  " 0f  a COmpany  “ be  *****  “a  POS°Son  of  pS?ar 
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108.  The  Council  recommend  that  no  obligation  to  disclose  his  identity  should  be 
imposed  upon  a bidder. 

O)  Financing  transactions 

109.  Section  54  provides  that,  with  certain  exceptions,  a company  shall  not  give 
financial  assistance  in  connection  with  a purchase  made  or  to  be  made  of  its  own 
shares  or  those  of  its  holding  company.  There  are  many  transactions  perfectly  proper 
in  themselves  which  might  be  held  to  be  illegal  under  the  present  section.  For 
example,  in  many  groups  of  companies  finance  is  quite  properly  centralised  in  the 
parent  company,  which  acts  as  bankers  to  the  group.  When  a company  with  liquid 
resources  is  acquired,  those  resources  are  taken  over  by  the  parent  company  which 
it  could  be  argued  had  thereby  recouped  itself  part  of  the  purchase  price  of  the  shares 
and  thus  received  financial  assistance  in  connection  with  the  purchase. 

110.  The  Council  recommend  that  section  54  should  be  revised  so  as  to  make  it  clear 
that  the  kind  of  transaction  to  which  reference  is  made  in  paragraph  109  is  permitted. 

(/)  Disclosure  of  directors'  interests 

111.  The  Council  have  two  amendments  to  suggest  both  of  which  are  matters  of 
drafting  only. 

112.  The  Council  recommend — 

(1)  that  section  191  and  section  192  ( 1 ) be  amended  by  the  addition  of  the  words  “ in 
general  meeting  ” at  the  end  of  that  section  and  that  subsection  respectively; 

(2)  that  a subsection  similar  to  section  192  (2)  be  added  to  section  191. 

(g)  Compulsory  acquisition  of  shares. 

113.  The  Council  can  see  no  reason  why  a transferee  company  should  have  to  wait 
four  months  after  the  making  of  an  offer  before  it  can  acquire  the  shares  of  dissenting 
shareholders.  Indeed  they  feel  that  such  a delay  is  totally  unnecessary. 

114.  The  Council  believe  that  the  operation  of  the  Act  would  be  improved  by  the 
amendments  in  drafting  suggested  in  paragraph  116  (2)  and  (3). 

115.  The  Council  feel  that  there  is  no  longer  any  purpose  in  the  requirement  in 
section  209  (1)  ( b ) that  three-fourths  in  number  of  the  shareholders  as  well  as  the 
holders  of  nine-tenths  in  value  of  the  shares  shall  approve  a scheme. 

116.  The  Council  recommend — 

(1)  that  the  words  “ after  the  expiration  of  the  said  four  months  ” in  section  209  (i) 
be  deleted,  and  that  the  words  “ after  the  offer  has  been  so  approved  ” be  sub- 
stituted therefor; 

(2)  that  it  should  be  made  clear  that  the  percentages  mentioned  in  section  209  refer 
to  each  individual  class  of  shares; 

(3)  that  section  209  (2)  should  commence  with  the  words  “ Unless  a notice  is  given 
under  section  209  (I)  . . . 

(4)  that  section  209  ( 1 ) ( b ) be  repealed. 

17.  Prospectuses — Statements  in  Lieu  of  Prospectuses — Offers  for  Sale — Issues  of 
Shares  to  Existing  Shareholders 

( a ) Adequacy  of  protection 

117.  In  general,  the  Council  are  of  the  opinion  that  the  relevant  sections  of  the  Act 
afford  adequate  protection  both  in  the  case  of  companies  whose  shares  are  quoted  on 
a Stock  Exchange,  and  in  the  case  of  companies  whose  shares  are  not  so  quoted.  The 
additional  regulations  of  the  London  and  provincial  Stock  Exchanges  are  a safeguard 
in  the  case  of  companies  whose  shares  are  quoted  on  a Stock  Exchange.  The  pro- 
posals of  the  Council  are,  therefore,  confined  to  matters  of  detail. 
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(b)  Usefulness  and  necessity 

118.  In  the  experience  of  the  Council,  none  of  the  existing  provisions  has  been 
shown  to  be  either  useless  or  unnecessary. 

119.  The  Council  recommend  that  the  present  provisions  should  continue  in  force 
without  alteration  or  amendment. 

(c)  Certificates  of  exemption 

120.  At  present,  by  section  39,  a Stock  Exchange  to  which  an  application  for 
quotation  is  made,  is  empowered  to  grant  a certificate  of  exemption  from  the  provisions 
of  section  38.  The  Council  understand  that  exemption  is  normally  granted  where  the 
expense  or  inconvenience  of  collating  the  necessary  information  is  much  greater  than 
the  value  to  the  public  of  the  information  disclosed.  Disproportionate  expense, 
however,  may  also  be  incurred  in  complying  with  the  provisions  of  section  38  in  cases 
in  which  there  is  no  intention  to  apply  for  a quotation.  The  Council,  therefore, 
believe  that  a similar  power  should  be  granted  to  the  Board  of  Trade  to  provide  for 
these  circumstances. 

121.  The  Council  recommend  that  the  Board  of  Trade  should  be  empowered  to  grant  a 
certificate  of  exemption  from  the  provisions  of  section  38  in  cases  in  which  no  quotation 
from  a Stock  Exchange  is  sought. 

122.  Section  50  provides,  in  short,  that  no  allotment  is  to  be  made  within  three 
days  after  the  issue  of  the  prospectus  and  that  during  that  period  no  applications  may 
be  withdrawn.  This  section  does  not,  however,  apply  in  a case  where  under  section  39 
a certificate  of  exemption  has  been  given  relaxing  the  strict  information  requirements 
of  Schedule  IV.  The  Council  do  not  understand  the  reason  for  this,  and  believe  that 
unless  there  is  some  good  reason,  section  50  (7)  should  be  repealed. 

123.  The  Council  recommend  that  section  50  (7)  be  repealed. 


18.  Control  over  Business  of  Dealing  in  Securities 

124.  In  the  view  of  the  Council,  the  control  exercised  by  the  Board  of  Trade  and 
the  Stock  Exchanges  is  working  satisfactorily,  and  (with  some  reservations)  they 
welcome  the  Licensed  Dealers  (Conduct  of  Business)  Rules,  1960,  as  drafted,  referred 
to  in  paragraph  96.  They  recognise  that  any  alternative  to  the  existing  control  would 
be  some  statutory  body  subject  to  rigidly  defined  rules  on  the  lines  of  the  American 
Securities  and  Exchange  Commission,  and  they  regard  the  present  system  as  far  more 
acceptable. 

19.  Unit  Trusts  and  “ Open-end  Mutual  Funds  '' 

(a)  Unit  trusts 

J25.  The  first  unit  trust  in  the  United  Kingdom  (known  as  a fixed  trust)  was 
established  in  April,  1931.  In  spite  of  the  fact  that  for  many  years  the  expansion  of  the 
movement  was  severely  restricted  by  the  Control  of  Borrowing  Order,  the  amount  of 
money  invested  in  unit  trusts  has  according  to  a recent  report  of  the  Unit  Trusts 
Association,  reached  the  substantial  sum  of  £208,119,000,  the  number  of  individual 
holdings  being  610,200.  Progress  such  as  this  in  the  relatively  short  period  of  29 
years  is  phenomenal. 

*26.  ?e-  Prevention  of  Fraud  (Investments)  Act,  1939,  was  brought  into  force  in 
!94A  and  since  that  time  unit  trusts  have  been  governed  by  that  Act,  and  its  successor 

the  Prevention  of  Fraud  (Investments)  Act,  1958. 


127.  The  Act  confers  on  the  Board  of  Trade  wide  powers  of  authorising  (or  refusing 
to  authorise)  unit  trust  schemes,  and  of  revoking  authorisations.  The  cope  of  these 
powers  was  well  illustrated  in  the  decision  of  Danckwerts,  J.,  in  re  Electrical  and 
1AU  E R Dl2o  °Pme"t  TrUSt‘  AUied  lnvestors  Trusts  Limited  v.  Board  of  Trade  [1956] 
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128.  Because  the  powers  of  the  Board  of  Trade  are  undefined  (or  perhaps  because 
the  Insurance  and  Companies  Department  is  under-staffed),  delays  in  obtaining  the 
authorisation  of  schemes  and  even  the  approval  of  supplemental  deeds  effecting  minor 
modifications  to  existing  schemes,  have  occurred.  The  Council  have  been  informed 
of  two  cases,  in  one  of  which  the  approval  of  a new  trust  deed  for  an  existing  authorised 
trust  took  1 1 weeks,  and  in  the  other  of  which  the  approval  of  a draft  supplemental 
deed,  making  a very  minor  modification  to  an  existing  trust  deed  took  almost  four 
weeks.  In  the  latter  case  the  modification  in  question  was  the  increase  of  the  number 
of  investments  which  might  be  held  in  the  trust  at  any  one  time  from  100  to  125. 

129.  The  Council  believe  that  generally  speaking,  the  present  rules  regarding  unit 
trusts  have  worked  well.  It  is  noteworthy  that  in  the  29  years  during  which  unit 
trusts  have  been  in  existence,  there  have  been  no  cases  involving  a unit  trust  in  which 
investors  have  suffered  a loss  through  the  dishonesty  of  the  managers  of  the  trust. 
Indeed  the  Council  are  not  aware  that  any  unit  trust  has  been  involved  in  Court  pro- 
ceedings other  than  applications  for  construction  either  of  the  trust  deed  or  of  an 
Act  of  Parliament. 

130.  The  Council  have  considered  whether  the  discretionary  powers  of  the  Board 
of  Trade  should  be  replaced  by  statutory  provisions.  They  have  come  to  the  con- 
clusion that  both  the  future  of  unit  trusts  and  the  interests  of  investors  and  of  the 
general  public  would  be  better  served  by  a continuation  of  the  present  system  whose 
value  has  already  been  proved. 

131.  The  Council  recommend — 

(1)  that  the  present  law  and  practice  regarding  unit  trusts  should  remain  basically 
unchanged; 

(2)  that  steps  should  be  taken  to  reduce  the  present  delays  in  obtaining  the  authorisa- 
tion and  modification  of  schemes  by  the  Board  of  Trade. 

132.  Section  17  (1)  ( b ) Prevention  of  Fraud  (Investments)  Act,  1958,  provides  that 
a scheme  shall  be  such  that  the  effective  control  over  the  managers  of  the  trust  shall 
be  exercised  independently  of  the  trustees.  If,  therefore,  the  managers  go  out  of 
business  or  retire  (either  voluntarily  or  compulsorily)  from  the  management  of  the 
trust,  and  the  trustees  cannot  immediately  find  new  managers,  the  trust  automatically 
ceases  to  be  an  authorised  trust.  The  trustees  must  then  terminate  the  trust,  sell  the 
investments,  and  distribute  the  proceeds.  The  trustees  may  be  forced  to  sell  the 
assets  of  the  trust  when  the  market  is  unfavourable ; and  in  any  case  the  selling  of  large 
blocks  of  shares  at  the  same  time  is  bound  in  itself  to  depress  the  market.  The  Council 
believe  that  this  could  be  remedied  by  an  amendment  to  the  proviso  to  section  17  (1) 
Prevention  of  Fraud  (Investments)  Act,  1958,  inserting  a reference  to  paragraph  (h)  of 
the  subsection  in  addition  to  paragraph  (c)  with  consequential  amendments. 

133.  The  Council  recommend  that  a trust  should  not  automatically  cease  to  be  an 
authorised  trust  when  the  managers  retire  and  that  section  17  (T)  Prevention  of  Fraud 
( Investments ) Act,  1958,  should  accordingly  be  amended,  inserting  a reference  to  para- 
graph (b)  of  the  subsection  in  addition  to  paragraph  (c)  with  consequential  amendments r. 

(b)  Open-end  mutual  funds 

134.  The  Council  understand  that  an  open-end  mutual  fund  is  a form  of  investment 
similar  to  that  of  a unit  trust  since  it  is  a means  of  investing  in  a large  number  of 
securities  at  the  same  time.  It  differs  from  a unit  trust  because  no  trust  is  established 
and  the  public  invests  in  shares  of  a company.  In  this  respect  it  is  similar  to  an 
investment  trust  company.  In  its  operation,  however,  it  is  like  a unit  trust  because  its 
share  capital  can  be  increased  or  reduced  at  will  in  accordance  with  the  requirements 
of  the  public.  Because  of  the  ability  to  reduce  capital,  no  company  constituting  an 
open-end  fund  can  be  incorporated  under  the  Companies  Act.  In  fact  all  such 
companies  have  been  incorporated  under  the  laws  of  some  other  country,  in  particular 
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Canada,  and  certain  states  of  the  United  States.  The  Council  do  not  make  any 
recommendations  on  this  subject. 


20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  Own  Shares 

(a)  Reduction  of  capital 

135.  The  Council  have  received  many  complaints  that  the  machinery  for  the  reduc- 
tion of  capital  under  section  66  is  complicated  and  expensive.  It  is  essential,  however, 
that  the  interests  of  creditors  should  be  protected,  and  the  Court  would  appear  to 
afford  the  best  protection. 

136.  Reference  should  be  made  to  paragraphs  109  and  110. 

(b)  Purchase  by  a company  of  its  own  shares 

137.  By  section  54(1)  (c)  a company  may  lend  money  to  its  employees  to  enable 
them  to  purchase  its  shares,  but  it  may  not  so  lend  money  to  employees  who  are  also 
directors.  The  Council  can  see  no  reason  for  the  prohibition  of  loans  to  “ working  ” 
directors.  Reference  should  also  be  made  in  this  connection  to  paragraphs  55  and  56. 

138.  The  Council  can  see  no  force  in  the  words  “ by  trustees  ” in  section  54  (1)  ( b ). 

139.  The  Council  recommend — 

(1)  that  companies  should  be  allowed  to  make  loans  to  “ working  ” directors  to 
enable  them  to  purchase  shares ; 

(2)  that  the  words  “ by  trustees  ” in  section  54  ( 1 ) (b)  should  be  deleted. 


21.  Accounts 

General 

140.  As  the  Departmental  Committee  are  no  doubt  aware,  when  the  accounting 
provisions  of  the  Act  came  into  force,  there  were  many  difficulties  and  questions  to  be 
resolved.  In  the  view  of  the  Council,  however,  these  provisions  are  now  fairly  well 
understood  and  do  not  give  rise  to  any  major  problems.  Any  radical  changes  would 
almost  certainly  involve  further  difficulties  for  a time,  and  it  is  not  considered  that  there 
is  any  justification  for  such  changes. 

141.  The  Council  recommend  that  the  present  regulations  requiring  the  disclosure  of 
information  about  the  financial  position  of  a company  should  remain  basically  unchanged. 

(a)  Revaluation  of  assets 

142.  Where  the  value  of  assets  is  written  up,  then,  subject  to  a review  of  the  value 
of  the  other  assets,  the  surplus  is  at  present  allowed  to  be  used  for  a capitalisation  issue. 
The  Council  can  see  no  objection  to  this  practice. 

143.  It  also  appears  to  be  lawful  for  a company  to  distribute  in  cash  or  specie  an 
unrealised  surplus  arising  on  revaluation.  The  Council  believe  that  the  cases  in  which 
this  is  justifiable  are  rare  and  that  the  heavy  responsibility  resting  upon  directors  and 
their  advisers  is  an  effective  check  on  any  tendency  to  abuse. 

144.  The  Council  recommend  that  where  the  value  of  assets  is  written  up,  a company 
should  continue  to  be  allowed  to  use  the  surplus  for  a capitalisation  issue  or  distribution 
in  cash  or  specie. 

( b ) and  (c)  Share  premium  account  and  pre-acquisition  profits 

■ 145.  The  principle  that  where  a company  issues  shares  for  a consideration  other 
than  cash,  and  the  actual  value  of  such  consideration  exceeds  the  nominal  value  of  the 
shares  issued,  a share  premium  account  should  be  formed,  has  been  generally  accepted 
as  having  been  established  in  the  case  of  Henry  Head  & Co.  v.  Ropner  Holdings  [1952] 
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Ch.  124,  although  the  precise  effect  of  the  decision  is  disputed.  If  share  premium, 
accounts  are  deemed  to  be  capital,  this  principle  appears  to  be  logical  although  it  may- 
be subject  to  criticism  from  a financial  point  of  view. 

146.  There  are  differences  of  opinion  as  to  the  effect  of  Schedule  VIII,  paragraph 
15  (5).  It  is  unfortunate  that  a matter  of  such  importance  should  be  dealt  with  in  a 
paragraph  in  the  Accounts  Schedule,  which  applies  to  cases  where  group  accounts  are 
not  submitted,  rather  than  in  a substantive  part  of  the  Act.  The  present  law  appears 
to  be  that  where  a company  expends  capital  money  in  buying  undistributed  profits,  it 
cannot  use  such  profits  for  revenue  purposes.  It  is  considered  that  this  principle  should 
not  apply  in  the  case  of  bona  fide  reconstructions  and  amalgamations  which  might  be 
defined  as  being  those  which  are  effected  by  an  exchange  of  shares  within  the  scope  of 
section  55,  Finance  Act,  1927. 

147.  The  Council  recommend — 

(1)  that  the  principles  outlined  in  paragraphs  145  and  146  should  apply; 

(2)  that  the  principle  outlined  in  paragraph  146  should  be  expressed  in  a susbstantive 
part  of  the  Act; 

but 

(3)  that  as  regards  the  application  of  both  principles , an  exception  should  be  made 
in  the  case  of  bona  fide  reconstructions  and  amalgamations  defined  as  above . 

(d)  Reserves 

148.  There  have  in  the  past  been  numerous  questions  as  to  what  constitutes  a 
reserve  or  a provision  within  the  meaning  of  Schedule  VUE,  paragraph  27,  particularly 
with  relation  to  future  taxation.  A fairly  clear  practice  has,  however,  now  been  estab- 
lished. The  Council  therefore  do  not  recommend  that  there  should  be  any  alteration 
in  the  law  relating  to  reserves. 

(e)  Profits 

149.  The  present  rules  defining  profits  have  not  caused  any  real  difficulty.  One 
ground  for  criticism  of  the  accounts  of  certain  companies  is  the  failure  to  distinguish 
between  different  sources  of  profit.  Profit  may  be  shown,  for  example,  under  a general 
head  such  as  “ profit  including  rents  ”.  Alternatively,  a composite  figure  may  include 
sources  of  income  from  newly  acquired  businesses  entirely  different  in  type  from  that 
previously  carried  on,  without  any  indication  of  the  contribution  made  by  the  new 
undertakings.  In  the  opinion  of  the  Council,  however,  it  is  not  practicable  or  desirable 
to  exercise  further  control  over  such  matters  by  legislation. 

150.  The  Council  recommend  that  the  burden  of  determining  what  is  necessary  “ to 
give  a true  and  fair  view  of  the  profit  or  loss  of  the  company  ” should  remain  with  the 
directors  as  provided  in  section  149  and  with  the  auditors  as  provided  in  section  162. 

(/)  Exemption  of  banks , etc. 

151.  The  Council  are  of  the  opinion  that  this  is  a matter  rather  of  national  interest 
than  of  revision  of  Company  Law.  They  do  not,  therefore,  propose  to  express  any 
views  on  it. 

Miscellaneous 

152.  At  present  the  power  of  the  Board  of  Trade  to  extend  the  period  for  presenting 
accounts  under  section  148  (1)  sometimes  gives  rise  to  practical  difficulties,  because  the 
Board  have  no  complementary  power  to  extend  the  time  for  holding  the  annual  general 
meeting  under  section  131. 

153.  It  is  understood  that  at  present  the  Board  of  Trade  take  a restricted  view  of 
their  powers  under  section  149  (4).  As  an  example  of  this,  they  assume  that  they  have 
no  power  to  dispense  with  corresponding  figures  under  Schedule  VIII,  paragraph  11  (11); 
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although  they  indicate  that  they  would  not  themselves  object  in  certain  cases  to  these 
figures  being  omitted.  Owing  to  the  increasing  tendency  for  mergers  or  take-overs, 
corresponding  figures  sometimes  become  not  only  useless,  but  actually  misleading.  It 
is  desirable  that  the  Board  of  Trade  should  be  enabled  to  exercise  this  power. 

154.  The  Council  recommend — 

(1)  that  the  Board  of  Trade , if  they  extend  the  period  for  presenting  accounts , 
should  also  have  power  to  make  any  necessary  extension  in  the  time  for  holding 
the  annual  general  meeting  under  section  131,  at  any  rate  so  far  as  accounts  are 
concerned; 

(2)  that  the  Board  of  Trade  should  be  enabled  to  adopt  a more  liberal  view  of  their 
powers  under  section  149  (4). 

22.  Audit 

(a)  Appointment  of  auditors 

155.  The  Council  believe  that  there  is  some  obscurity  in  the  present  provisions 
relating  to  the  appointment  and  removal  of  auditors.  It  is  not,  for  example,  clear 
when,  if  at  all,  an  auditor  may  retire  or  be  removed.  Section  159  (6)  envisages  a 
casual  vacancy  but  does  not  indicate  how  a casual  vacancy  may  arise.  Presumably  it 
must  arise  on  death,  and  perhaps  also  on  retirement,  but  the  view  has  been  taken  that 
auditors  cannot  resign  between  annual  general  meetings.  If  this  view  is  correct  a 
result  is  that  on  a take-over  the  company  being  taken  over  is  compelled  to  retain  its 
old  auditors  notwithstanding  that  they  are  prepared  to  resign  and  that  it  is  manifestly 
more  convenient  that  there  should  be  only  one  auditor  for  the  group.  There  is  also 
no  provision  for  removal  for  lunacy  or  any  other  incapacity,  misconduct  or  fraud, 
bankruptcy  or  even  disqualification  by  ceasing  to  satisfy  the  conditions  set  out  in 
section  161. 

156.  The  Council  believe  that  the  recommendations  below  would  simplify  the 
position  without  interfering  with  the  principle  of  the  independence  of  auditors. 

157.  The  Council  have  no  observations  to  make  regarding  the  qualifications  required 
for  the  office  of  auditor. 


158.  The  Council  recommend  that  in  order  to  clarify  the  procedure  of  appointment 
and  resignation  of  auditors,  the  following  express  provisions  should  be  made  in  the 
Companies  Act — 

(2)  The  first  auditors  shall  be  appointed  by  the  directors. 

(2)  Subsequent  auditors  shall  be  appointed  by  the  company  in  general  meeting, 
except  that  the  directors  shall  appoint  auditors  to  fill  casual  vacancies  to  act 
until  the  next  annual  general  meeting. 

^ -All  auditors  except  those  appointed  to  fill  casual  vacancies  shall  however  appointed 
hold  office  until  they  resign  or  are  removed  or  become  disqualified. 

(4)  Auditors  shall  be  permitted  to  resign  with  the  consent  of  the  board  of  the  com- 
pany at  any  time  or  on  due  notice  without  such  consent  at  the  conclusion  of  anv 
annual  general  meeting. 

(5)  Auditors  shall  be  removed  automatically  at  any  time  on  specified  grounds  that 

is  to  say,  bankruptcy,  conviction  for  fraud,  unsoundness  of  mind,  or  disqualification 
under  section  161.  J 


(b)  Duties  and  responsibilities 

159.  The  Council  have  no  observations  to  make  on  this  subject. 

(c)  Exempt  private  companies  and  section  161 

* V?,the.  Council  to  be  no  valid  reason  why  the  provisions  designed 

to  secure  that  an  auditor  is  mdependent  or  properly  qualified  should  not  apply  to  an 
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exempt  private  company.  It  is  often  these  companies  which  carry  on  their  affairs  with- 
out any  regard  to  the  provisions  of  the  Act,  or  to  the  recognised  principles  of 
accountancy.  The  exemption  which  was  perpetuated  in  the  Act  was  not  in  accordance 
with  the  recommendations  of  the  Cohen  Committee,  contained  in  paragraph  110  of 
their  report.  The  Council  believe  that  the  benefits  of  limited  liability  ought  only  to 
be  given  to  bodies  the  affairs  of  which  are  subject  to  proper  supervision. 

161.  The  Council  recommend  that  the  exemption  of  exempt  private  companies  from 
section  161  should  be  withdrawn. 


23.  Provisions  as  to  Returns 

Declaration  of  compliance 

162.  The  declaration  of  compliance  (required  to  be  made  under  section  15  (2))  as  set 
out  in  form  No.  41  takes  the  form  of  a positive  statement  that  all  the  requirements  of 
the  Act  have  been  complied  with.  In  fact,  however,  matters  which  could  affect  the 
declaration  (for  example,  the  infancy  of  one  of  the  subscribers)  may  have  been  con- 
cealed from  the  deponent. 

163.  The  Council  recommend  that  the  declaration  should  be  expressed  to  be  “ to  the 
best  of  the  deponent's  knowledge  and  belief  ”. 


Allotment  of  shares 

164.  If  the  recommendations  of  the  Gedge  Committee  as  regards  the  issue  of 
shares  of  no  par  value  are  adopted,  capital  duty  will  be  payable  in  respect  of  the 
issue  of  capital  and  not  on  the  creation  of  capital.  The  return  of  allotments  could, 
therefore,  be  the  instrument  on  which  the  duty  is  impressed. 

165.  The  Council  are  of  the  opinion  that  in  every  case  the  terms  and  conditions 
upon  which  shares  are  issued  should  be  recorded  at  the  Companies  Registry.  The 
terms  of  issue  may  be  contained  in  some  document  (such  as  a resolution  of  the  board 
of  directors)  which  ordinarily  does  not  require  to  be  filed.  The  Council  believe  that 
the  fact  that  any  resolution  contains  such  terms  should  render  the  filing  of  it  compulsory. 

166.  The  Council  consider  that  the  company  form  entitled  “ Return  of  Allotments  ” 
should  be  made  a document  in  which  are  to  be  entered  the  names  of  those  persons 
whose  names  were  first  entered  in  the  register  as  the  holders  of  the  shares  being 
issued,  instead  of  a document  recording  the  names  of  those  persons  to  whom  re- 
nounceable  allotment  letters  or  renounceable  provisional  allotment  letters  in  respect 
of  such  shares  are  issued. 


167.  The  Council  recommend — 

(1)  that  capital  duty  should  be  payable  on  the  return  of  allotments; 

(2)  that  a copy  of  any  document  or  resolution  attaching  rights  to  shares , if  not 
otherwise  filed  as  being  part  of  the  articles  of  association  or  a special  or  extra- 
ordinary resolution,  be  filed  with  the  Registrar  of  Companies; 

(3)  that  the  company  form  “ Return  of  Allotments  ” should  be  revised  as  suggested 
above. 


Return  of  allotments 

168.  The  Council  believe  that  the  descriptions  now  required  by  section  52  to  be 
included  in  the  return  of  allotments  serve  no  more  purpose  than  the  occupations 
previously  required  to  be  stated  in  the  annual  return.  The  requirement  regarding 
occupations  was  criticised  by  the  Cohen  Committee  and  was  omitted  from  the  Act. 

169.  The  Council  recommend  that  descriptions  in  the  return  of  allotments  be  no  longer 
required. 
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Notice  of  consolidation 

170.  At  present  no  form  of  return  is  required  in  respect  of  either  a classification  of 
unclassified  shares  or  a conversion  of  shares  of  one  class  into  shares  of  another  class. 

171.  The  Council  recommend  that  notice  of  such  a classification  or  conversion  should 
be  required  on  the  return  filed  under  section  62. 

Increase  of  capital 

172.  The  Council  believe  that  there  should  be  no  necessity  to  file  a statement  of 
increase  of  nominal  capital  under  the  Stamp  Act,  1891,  section  112,  in  addition  to  a 
separate  notice  of  increase  under  section  63. 

173.  The  Council  recommend  that  a single  form  should  be  adopted  for  this  purpose. 
Printing  of  resolutions 

174.  The  Council  believe  that  the  printing  of  copy  resolutions  for  filing  should  not 
be  required.  Typed  copies  are  accepted  under  section  143. 

175.  The  Council  recommend  that  a requirement  that  copy  resolutions  should  be 
legible  and  durable  should  be  substituted  for  the  requirement  that  copy  resolutions  should 
be  printed. 

24.  Company  and  Business  Names 

176.  The  Council  believe  that  the  absolute  discretion  conferred  on  the  Board  of 
Trade  by  section  17  as  to  allowing  or  disallowing  registration  of  a company  under  any 
particular  name,  according  to  whether  in  the  opinion  of  the  Board  the  proposed  name 
is  “ undesirable  ” should  be  continued.  The  Registrar  of  Companies  has  issued 
guidance  notes  giving  information  about  the  kind  of  names  which  will  not,  or  will  not 
ordinarily,  be  allowed.  These  notes  are  clear  and  reasonably  comprehensive  and  the 
Council,  not  being  aware  of  any  abuses  or  difficulties  which  have  arisen  in  practice, 
do  not  recommend  any  substantive  alteration  save  that  the  discretion  should  be 
extended  to  a power  to  the  Registrar,  upon  the  request  of  a company  vacating  a name, 
whether  on  dissolution  or  change  of  name,  to  put  such  name  on  a new  and  separate 
register  which  would  preclude  the  use  of  that  name  or  any  colourable  imitation  of 
that  name  for  any  other  company.  At  present  the  only  means  of  preventing  the  use 
of  a vacated  name  or  any  colourable  imitation  is  to  register  a “ name  ” company  which 
is  not  intended  to  be  a trading  company  and  whose  only  function  is  to  preserve  the 
name.  This  involves  much  unnecessary  expense  and  trouble  and  is  an  undesirable 
but  at  present  necessary  practice  and  must  account  for  a large  number  of  companies 
incorporated  each  year. 

177.  Section  201  requires  specified  particulars  concerning  directors  to  be  stated  in 
all  trade  catalogues,  trade  circulars,  show  cards  and  business  letters  on  or  in  which  the 
name  of  the  company  appears.  These  particulars  comprise: — 

(a)  The  present  surname  and  Christian  name  or  the  initials  thereof; 

(b)  Any  former  names; 

(c)  Nationality,  if  not  British. 

These  requirements  correspond  with  those  in  section  145  Companies  Act  1929  and 
section  2 (2)  Companies  (Particulars  as  to  Directors)  Act,  1917.  The  latter  enactment 
was  a first  world  war  measure  connected  with  national  security  and  the  Council  do 
not,  therefore,  wish  to  express  any  view  as  to  the  considerations  of  policy  which  might 
be  relevant  in  regard  to  preserving  the  effect  of  that  enactment  under  modem  comany 
legislation.  There  is  an  exception  in  respect  of  companies  registered  before  23rd 
November,  1916,  but  the  Council  consider  that  this  is  anomalous.  The  Council 
understand  that  especially  in  the  case  of  trade  catalogues,  trade  circulars  and  show 
cards,  the  requirements  of  the  section  have  become  widely  disregarded. 
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178.  The  relevant  provisions  of  the  Registration  of  Business  Names  Act  are: — 

(i)  Section  1 (d)  (which  was  added  to  the  section  by  the  Companies  Act,  1947), 
which  extends  to  companies  canying  on  any  business  under  a business  name 
other  than  their  own,  the  requirement  already  applicable  to  firms  registering 
under  the  Act. 

(ii)  Section  14  which  (as  amended  by  section  116  Companies  Act,  1947),  confers 
on  the  Registrar  of  Business  Names  the  same  complete  discretion  regarding 
44  undesirable  ” names  for  firms  as  is  exercisable  by  the  Registrar  of  Companies 
in  regard  to  company  names. 

Byjvirtue  of  this  amendment  of  section  14,  the  jurisdictions  concerning  company  and 
firm  names  are  assimilated.  This  appears  to  be  satisfactory  and  the  Council  have  no 
recommendation  regarding  the  amendment  of  the  Registration  of  Business  Names  Act 
to  put  forward. 

179.  The  Council  recommend — 

(1)  that  the  absolute  discretion  conferred  on  the  Board  of  Trade  by  section  17  be 
continued  and  be  extended  as  recommended  in  paragraph  176; 

(2)  that  section  201  be  amended  so  as  to  exclude  trade  catalogues , trade  circulars 
and  show  cards; 

(3)  that  the  relevant  provisions  of  the  Registration  of  Business  Names  Act , 1916,  be 
similarly  amended. 

180.  Section  18  (2)  empowers  the  Board  of  Trade,  when  a company  has  been 
registered  with  (or  has  changed  its  name  to)  a name  which  in  the  opinion  of  the  Board 
is  too  like  the  name  of  a company  already  registered,  to  require  the  former  company  to 
change  its  name.  This  power  is,  however,  exercisable  only  within  six  months  of  the 
incorporation  of  the  former  company  (or  of  its  change  of  name). 

181.  The  lapsing  of  the  rights  of  the  Board  of  Trade  at  the  end  of  this  fixed  six 
months’  period  can  and  has  been  known  to  give  rise  to  hardship.  Examples  of  this 
kind  may  not  be  numerous,  but  the  “ six  months  rule  ” encourages  the  unscrupulous  to 
incorporate  a new  company  under  a name  similar  to  that  of  an  established  company, 
and  to  refrain  from  publicity  for  six  months.  Admittedly  once  the  new  concern  began 
to  exploit  its  name  in  a manner  identifying  its  activities  with  those  of  the  previously 
existing  company,  the  latter  would  have  its  common  law  rights  but,  as  is  well  known, 
the  enforcement  of  these  may  be  an  uncertain,  difficult  and  expensive  matter.  The 
Council  are,  therefore,  of  the  view  that  the  retention  of  the  six  months’  rule  is  unneces- 
ary  and  that  the  powers  of  the  Board  of  Trade  could,  subject  to  due  safeguards,  which 
should  include  a right  of  appeal,  be  made  exercisable  without  limitation  in  point  of 
time. 

182.  It  is  to  be  noted  that  the  power  under  section  18  (2)  is  limited  to  the  case  where 
the  name  of  the  new  company  is  “ too  like  ” that  of  the  existing  company.  In  other 
words,  the  power  does  not  extend  to  other  grands  of  undesirability  which  the  Board 
could  take  into  account  in  its  general  discretion  under  section  17.  The  Council  do  not 
consider  that  an  extension  of  the  jurisdiction  under  section  18  (2)  is  called  for  in  this 
respect. 

183.  To  summarise,  the  Council  believe  that  the  unfettered  power  of  the  Board  of 
Trade  as  it  stands  under  section  18  to  act  at  its  absolute  discretion  during  the  six 
months’  period  should  remain  as  a primary  power.  There  should,  however,  be  added 
a secondary  and  continuing  jurisdiction,  exercisable  at  any  time  after  the  six  months’ 
period.  This  jurisdiction  would  empower  the  Board,  on  application  being  made  by 
the  existing  company,  to  direct,  subject  to  such  terms  and  conditions  as  the  Board 
may  prescribe,  that  the  new  company  shall  change  its  name  within  such  period  as  the 
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direction  may  require.  The  Board  would  have  regard  to  the  circumstances,  including 
hardship,  the  bona  flies  of  the  new  company,  and  any  acquiescence  or  culpable  inaction 
on  the  part  of  the  existing  one. 

184.  The  Council  recommend — 

(1)  the  establishment  of  such  a secondary  jurisdiction ; 

(2)  that  there  should  be  a right  of  appeal  from  any  decision  of  the  Board  under 
this  secondary  jurisdiction  by  a company  against  which  such  a decision  has  been 
given. 

25.  Foreign  Companies 

185.  In  the  view  of  the  Council,  the  provisions  of  Part  X,  which  deals  with  com- 
panies incorporated  outside  Great  Britain,  have  worked  satisfactorily.  The  few 
comments  and  recommendations  which  follow  do  not  arise  out  of  any  matters  of 
substance  or  of  principle,  but  are  concerned  with  matters  of  technical  detail  such  as  the 
removal  of  certain  anomalies  and  inconsistencies  and  the  remedying  of  minor  technical 
defects.  It  is  true  that  Buckley  on  the  Companies  Acts,  voices  criticisms  of  several  of 
the  sections  in  Part  X (13th  Edition,  pages  742  to  755),  but  while  these  or  some  of  them 
might  call  for  legislative  attention,  the  Council,  lacking  evidence  of  difficulties  actually 
arising  in  practice  do  not  feel  called  upon  to  put  forward  specific  recommendations 
other  than  those  submitted  below.  The  Council  do  not  recommend  any  major 
revision  of  the  provisions  of  Part  X. 

186.  The  interworking  of  section  406,  section  407  and  section  408  can  at  present 
place  a real  difficulty  in  the  way  of  a foreign  company  seeking  to  comply  with  the 
requirements  of  Part  X.  The  diflfculty  arises  in  this  way:  section  406  applies  Part  X 
to  foreign  companies  which  “ establish  a place  of  business  ” here;  section  407  requires 
foreign  companies  “ which  establish  a place  of  business  ” here  to  deliver  the  prescribed 
documents  to  the  Registrar  of  Companies;  and  section  408  empowers  a foreign 
company  which  “ has  delivered  ” the  prescribed  documents  to  hold  lands  in  the 
United  Kingdom.  Thus  unless  the  foreign  company  has  delivered  the  prescribed 
documents  it  cannot  hold  lands,  at  least  without  having  obtained  a licence  in  mortmain. 
Consequently,  unless  a foreign  company  is  able  to  establish  a place  of  business  by  some 
means  falling  short  of  “ holding  lands  ”,  as  perhaps  by  becoming  a bare  licensee  to 
occupy  premises,  it  would  seem  that  it  is  not  properly  in  a position  to  comply  with 
the  requirement  of  delivering  the  prescribed  documents  to  the  Registrar  because  the 
delivery  of  the  documents  presupposes  the  establishment  of  the  place  of  business. 
Conversely,  unless  it  has  complied  with  the  requirement  of  delivering  the  documents, 
it  has  no  power  to  do  the  very  thing  which  that  requirement  seems  to  presuppose  it 
will  have  done,  namely,  that  it  will  already  have  established  a place  of  business. 
Thus  a foreign  company  proceeding  normally  to  set  itself  up  in  business  in  this  country 
is  in  a real  dilemma  for  which  at  present  there  is  no  evident  solution.  The  Council 
believe  that  the  situation  can  best  be  remedied  by  an  amendment  of  section  408. 

187.  The  Council  recommend  that  section  408  be  amended  by  the  addition  of  a proviso 
to  the  effect  that  an  oversea  company  which  within  one  month  of  first  holding  any  lands 
in  the  United  Kingdom  shall  have  delivered  to  the  Registrar  of  Companies  the  prescribed 
documents,  shall  be  deemed  from  the  time  of  first  holding  those  lands  to  have  had  power 
to  hold  lands  in  the  United  Kingdom. 

188.  Section  407  requires,  inter  alia,  notification  by  a foreign  company  to  the 
Registrar  of  Companies  of  the  name  and  address  of  a resident  authorised  to  accept 
service  on  its  behalf.  It  appears  from  an  Appeal  Court  decision  ( Employers’  Liability 
Assurance  Corporation  Limited  v.  Sedgwick,  Collins  and  Company  Limited  [1927]  A.C. 
95  (H.L.))  which  was  decided  on  the  corresponding  provision  under  the  Companies 
(Consolidation)  Act,  1908,  that  there  is  no  means  by  which  a person  having  been  so 
authorised  can  effectively  end  his  authority  even  though  he  might  properly  in  fact  have 
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ceased  to  exercise  it.  Accordingly  it  appears  that  service  on  such  a person  even  in  such 
circumstances,  amounts  to  good  service.  Halsbury  doubts  whether  this  is  still  good 
law  and  this  fiction  seems  in  any  case  unnecessary  since  process  would  in  most  circum- 
stances be  capable  of  effective  service  either  with  the  leave  of  the  Court  on  the  foreign 
company  at  its  head  office  abroad  under  Order  XI  or  by  leaving  the  document  at  any 
place  of  business  of  the  foreign  company  in  Great  Britain  under  the  proviso  to  section 
412. 

189.  The  Council  consider  it  to  be  anomalous  that  service  should  be  capable  of 
being  effected  in  virtue  of  such  an  artificiality  and  that  since  the  duty  of  appointing  an 
authorised  person  for  acceptance  of  service  is  a duty  imposed  on  the  foreign  company 
itself,  the  duty  of  maintaining  that  authorisation  effectively  in  being  should  be  a 
continuing  obligation  of  the  foreign  company. 

190.  The  Council  recommend  that  section  407  be  amended  by  the  imposition  of  a 
continuing  obligation  on  a foreign  company  to  appoint  an  authorised  person  for  the 
acceptance  of  service,  and  by  making  provision  for  such  an  authorised  person,  in  proper 
circumstances,  to  give  notice  to  the  Registrar  of  Companies  cancelling  his  authorisation. 

191.  The  Council  wish  to  draw  attention  to  another  difficulty  which  arises  unto 
section  408,  which  deals  with  the  power  of  foreign  companies  to  hold  lands  in  the 
United  Kingdom.  Broadly,  a foreign  company  which  has  complied  with  the  foreign 
company  requirements  of  the  Act  has  the  same  land  holding  power  as  a United 
Kingdom  company.  Decisions  of  the  Courts  in  1955  and  since  have  illustrated  the 
difficulties  in  which  a foreign  company  which  has  not  established  a place  of  business 
here  and  accordingly  has  not  complied  with  these  requirements,  may  find  itself  in 
regard  to  holding  lands  here. 

192.  The  Council,  while  recognising  that  the  legal  position  would  doubtless  be 
capable  of  clarification  by  amending  legislation  do  not  feel  called  upon  to  put  forward 
any  recommendation  for  amendment  which  would  apply  only  to  companies  falling 
within  this  limited  category. 

193.  The  Council  believe  that  there  is  no  reason  of  policy  why  foreign  companies 
should  be  treated  in  a manner  different  from  those  registered  in  the  United  Kingdom. 
In  practice  however  foreign  companies  receive  treatment  different  in  two  respects. 

194.  Section  417  (3)  precludes  the  issue  to  any  person  in  Great  Britain  of  an  applica- 
tion form  for  shares  or  debentures  of  a foreign  company  unless  accompanied  by  a 
prospectus  complying  with  Part  X.  There  is  no  relaxation  of  this  rule  similar  to  that 
contained  in  section  38  (3),  proviso  (b),  with  regard  to  United  Kingdom  companies 
where  the  application  form  is  issued  in  relation  to  shares  or  debentures  which  are  not 
offered  to  the  public. 

195.  Section  423  (2)  provides  that  an  offer  of  shares  or  debentures  of  a foreign 
company  to  any  person  whose  ordinary  business  it  is  to  buy  or  sell  shares,  whether  as 
principal  or  agent,  shall  not  be  deemed  an  offer  to  the  public  and  so  under  the  definition 
of  “ prospectus  ” in  section  455  such  offer  is  not  a “ prospectus  ”.  There  is  no 
corresponding  provision  in  relation  to  United  Kingdom  companies. 

196.  The  Council  recommend — 

(1)  that  there  be  included  in  Part  X relating  to  foreign  companies  a provision  similar 
to  that  contained  in  section  38  (3),  proviso  (6),  permitting  the  issue  of  application 
forms  in  cases  where  there  is  no  offer  to  the  public; 

and  either 

(2)  that  a provision  similar  to  that  contained  in  section  423  (2)  regarding  foreign 
companies  be  enacted  in  regard  to  United  Kingdom  companies; 

or 

(3)  that  section  423  (2)  be  repealed; 
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(4)  that  the  certification  under  section  420  of  the  copy  of  a prospectus  of  a foreign 
company  to  be  filed  with  the  Registrar  of  Companies  should  be  by  all  the  directors 
or  if  mare  than  three  in  number  by  any  three  of  them , instead  of  by  the  chairman 
and  two  other  directors. 


26.  Internal  Management  and  Administration 

Requisition  of  meeting 

197.  Under  section  132,  directors  may  defeat  the  objects  of  a requisitionist  by 
convening  a meeting  within  the  permitted  period  but  on  unduly  long  notice. 

198.  In  sections  133  and  141  there  is  some  duplication  of  the  provisions  as  regards 
convening  a meeting  by  short  notice.  This  would  seem  to  be  unnecessary. 

199.  The  Council  cannot  see  why  the  percentages  required  for  agreement  to  the 
holding  of  meetings  on  short  notice  are  different  in  the  case  of  some  meetings  from 
others. 

200.  The  Council  recommend— 

(1 } that  it  should  be  provided  that  maximum  notice  of,  say , thirty  days  should  be 
given  of  any  meeting  convened  by  the  directors  pursuant  to  section  132  (I); 

(2j  that  all  the  provisions  in  sections  133  and  141  regarding  convening  a meeting  by 
short  notice  be  amalgamated  into  one  section; 

(31  that  the  same  percentage  of  voting  rights  be  required  for  agreement  to  the  holding 
of  all  meetings  called  on  short  notice  and  that  this  be  95  per  cent. 

Statutory  meeting  and  report 

201.  The  Council  can  see  no  useful  purpose  served  by  retention  of  the  provisions 
regarding  the  statutory'  meeting  and  the  statutory  report. 

202.  The  Council  recommend  that  section  130  be  repealed, 
ia)  Annual  general  meeting 

203.  The  annual  general  meeting  is  held  mainly  for  the  purpose  of  considering 
the  report  and  accounts  relating  to  the  financial  period  of  the  company.  Nevertheless 
the  regulations  for  holding  it  are  related  very  largely  to  the  calendar  year,  a feature 
which  makes  a change  in  the  date  difficult.  The  Council  do  not,  however,  wish  to 
disturb  the  present  rule  that  an  annual  general  meeting  must  be  held  within  15  months 
after  the  preceding  meeting,  but  suggest  that  the  Board  of  Trade  should  be  given 
power  to  extend  the  statutory  period.  The  attention  of  the  Departmental  Committee 
is  also  directed  to  paragraph  154. 

204.  The  Council  recommend  that  the  holding  of  annual  general  meetings  should  be 
ud  t0  the  ^nancial  year  °f  rhe  company  rather  than  to  the  calendar  year,  and  that 

the  Board  of  Trade  should  be  given  power  to  extend  the  statutory  period  between  annual 
general  meetings. 

Proxy  votes 

205.  The  Council  see  no  reason  why  a member  of  a private  company  should  not 
be  entitled  to  appoint  more  than  one  proxy  to  attend  on  the  same  occasion  if  he  so  wishes. 

206.  The  Council  recommend  that  a member  of  a private  company  should  be  entitled 
to  appoint  as  many  proxies  as  he  wishes. 

Quorum 

207.  The  Council  can  see  no  merit  in  the  provision  that  if  the  articles  do  not  other- 
wise  provide,  the  quorum  in  the  case  of  a public  company  is  to  be  three  members. 
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208.  The  Council  recommend  that  the  statutory  quorum  in  respect  of  all  companies 
should  be  two. 

(b)  Extraordinary  resolutions 

209.  Since  confirmatory  meetings  to  pass  a special  resolution  became  no  longer 
necessary,  there  is  no  substantial  difference  between  an  extraordinary  and  a special 
resolution.  The  Council  feel  that  all  matters  required  at  the  moment  to  be  passed  by 
extraordinary  resolution  should  be  required  in  future  to  be  passed  by  special  resolution. 

210.  The  Council  recommend  that  the  extraordinary  resolution  be  abolished. 

Signed  consents 

211.  Some  doubt  exists  as  to  the  effect  of  a document  signed  by  all  those  who,  if  a 
meeting  had  been  called,  would  have  been  entitled  to  attend  and  vote  upon  the  subject 
matter  of  the  document,  no  meeting  having  in  fact  been  held. 

212.  The  Council  recommend  that  a document  so  signed  shall  have  the  same  effect  as 
a resolution  duly  passed  at  a meeting  properly  held  and  that  it  should  be  reckoned , as  the 
case  may  be,  as  the  equivalent  of  a special  resolution , an  ordinary  resolution  or  a class 
resolution. 

(c)  Disclosure  in  circulars 

213.  Any  attempt  to  regulate  by  statute  the  information  to  be  contained  in  a circular 
to  be  accompanied  by  forms  of  proxy,  the  subject  matter  of  which  circular  may 
relate  to  any  commercial  problem  or  any  branch  of  company  practice  from  a non- 
contentious  alteration  of  articles  of  association  to  the  most  contentious  take-over  bid, 
would  in  the  opinion  of  the  Council  only  tend  to  render  company  practice  over- 
burdensome  with  no  real  advantage  to  the  shareholders.  In  the  opinion  of  the 
Council  there  is  adequate  protection  for  the  shareholders  under  the  existing  law,  in 
that  apart  from  any  application  of  the  provisions  of  criminal  law  or  of  the  law  of 
defamation,  the  real  sanction  is  the  risk  of  the  resolution  being  set  aside  by  reason 
of  non-disclosure  or  misrepresentation  of  relevant  facts. 

id)  Exercise  of  voting  rights  in  cases  of  interlocking  shareholdings  etc. 

214.  It  is  conceded  that  the  voting  powers  conferred  by  interlocking  shareholdings 
and  the  holdings  of  pension  fund,  etc.,  trustees  are  capable  of  misuse  by  or  of  subjection 
to  undesirable  influence  from  boards  of  directors  seeking  their  own  advantage,  e.g., 
their  own  re-election.  In  the  opinion  of  the  Council  this  is  one  of  the  cases  where  at 
first  glance  an  injustice  or  impropriety  which  has  occurred  in  some  particular  case  would 
have  been  avoided  if  there  had  been  some  special  legislative  protection,  such  as  the 
disfranchisement  of  the  shares  concerned.  Nevertheless  the  Council  believe  that  any 
general  disfranchisement  of  all  such  holdings  (even  if  it  were  practicable  to  define  them 
satisfactorily)  could  undoubtedly  create  injustice  in  some  cases  and,  accordingly,  that 
no  attempt  should  be  made  to  legislate  for  or  regulate  the  very  diverse  circumstances 
involved. 

215.  So  far  as  holdings  by  unit  trusts  are  concerned,  the  Council  are  of  the  opinion 
that  disfranchisement  would  be  as  unjust  (and  as  unjustifiable)  as  would  disfranchise- 
ment in  the  case  of  any  other  holding,  such  as  that  of  an  investment  trust  or  an  Insurance 
company. 

216.  The  Council  recommend  that  no  legislation  as  to  the  exercise  of  voting  rights  in  the 
cases  mentioned,  or  in  analogous  cases,  is  desirable. 

Section  142  ( Clarification ) 

217.  The  Council  recommend  that,  in  the  penultimate  line,  section  142  should  be 
corrected  by  substituting  the  word  “ section  ” for  the  word  “ subsection 
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Numbering  of  shares 

218.  Practical  difficulties  arise  in  the  case  of  issues  of  new  shares  when  the  existing 
shares  are  unnumbered  and  it  is  desired  that  the  new  shares  should  not  rank  for  the  next 
dividend,  but  thereafter  will  be  uniform  in  all  respects.  To  comply  with  the  present 
requirements  of  the  Act,  it  is  strictly  necessary  to  number  both  the  new  and  the  existing 
shares.  It  is  suggested  that  there  is  no  advantage  in  doing  this  for  a purely  temporary 
purpose. 

219.  The  Council  recommend  that  section  74  be  amended  so  that  when  existing  shares 
are  not  numbered  and  new  shares  are  to  be  issued  which  will  be  uniform  in  all  respects  with 
the  existing  shares  within  (say)  one  year  of  issue,  neither  the  existing  shares  nor  the  new 
shares  need  be  numbered  but  the  share  certificate  of  the  new  shares  should  be  appropriately 
worded  or  enfaced. 

27.  Winding  up 

220.  It  has  been  judicially  stated  in  Re  H.  L.  Bolton  Engineering  Company  [1956] 
Ch.  577  that  the  words  “ or  have  devolved  on  him  through  a death  of  a former  holder  ” 
in  section  224  (1)  (a)  (ii)  confer  express  power  on  a personal  representative  to  present 
a petition.  If  this  is  right,  the  words  “ or  bankruptcy  **  after  “ death  ” would  be 
sufficient  to  give  the  same  power  to  a trustee  in  bankruptcy.  Nevertheless  to  avoid 
ambiguity  the  Council  believe  that  the  power  should  be  expressly  given  to  trustees  in 
bankruptcy. 

221.  The  Council  recommend  that  a trustee  in  bankruptcy  should  be  expressly 
empowered  under  section  224  to  present  a winding  up  petition  in  the  same  way  as  a 
personal  representative  of  a deceased  shareholder  can  so  do. 

222.  By  section  21 3 the  term  “ contributory  ” means  “ every  person  liable  to  contribute 
to  the  assets  of  a company  in  the  event  of  its  being  wound  up.”  It  has  been  judicially 
held  that  the  term  “ contributory  ” includes  a fully  paid  shareholder,  but  this  seems  an 
inappropriate  description  of  a person  who  can  in  no  circumstances  be  called  upon  to 
contribute.  The  Council  believe  that  the  term,  if  it  is  to  be  retained,  should  be  re-defined. 

223.  The  Council  recommend  that  the  term  “ contributory  ” should  be  re-defined 
in  the  light  of  the  above  remarks. 

224.  In  Re  Miles  Aircraft  Limited  [1948]  Ch.  188,  the  Court  held  that  section  173, 
Companies  Act,  1929  (reproduced  as  section  227),  did  not  give  the  Court  jurisdiction  to 
validate  a disposition  of  property  in  the  period  between  a winding  up  petition  being 
presented  and  a winding-up  order  being  made. 

225.  The  Council  recommend  that  the  power  of  the  Court  under  section  227  should  be 
extended  so  as  to  enable  it  to  sanction  a disposition  of  the  property  of  the  company  between 
the  date  of  the  winding-up  petition  and  the  date  of  the  winding  up  order. 

226.  The  provisions  in  the  Act  dealing  with  “ B ” list  contributories  are  not 
altogether  clear.  The  present  position  is  set  out  in  Buckley  on  the  Companies  Acts, 
13th  Edition,  pages  434  and  435,  under  I to  VII.  This  seems  to  be  satisfactory  and  there 
would  appear  to  be  no  good  grounds  for  extending  the  liability  of  “ B ” list 
contributories  any  further. 

227.  There  does  not  appear  to  be  any  case  in  which  a “ B ” list  contributory  has 
been  called  upon  to  contribute  towards  repaying  share  capital  or  towards  adjusting  the 
rights  of  “ A ” list  contributories  amongst  themselves,  and  on  the  present  state  of  the 
authorities  it  would  appear  to  be  impossible  to  sustain  any  such  claim.  On  the  other 
hand,  apart  from  authority,  section  212  would  be  open  to  the  construction  that  a “ B ” 
list  contributory  is  liable  (whether  or  not  all  debts  contracted  before  they  ceased  to  be 
members  had  been  discharged)  to  contribute  to  the  extent — 

(l)  necessary  to  pay  the  costs  of  the  winding  up; 
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(2)  necessary  to  provide  a fund  sufficient  to  adjust  the  rights  of  existing  shareholders 
in  the  company. 

228.  The  Council  also  believe  that  doubts  expressed  in  Re  Apex  Film  Distributors 
Limited  [1959]  2 All  E.R.  479  should  be  resolved. 

229.  The  Council  recommend  that  section  212  (7)  ( b ) should  be  amended  so  that  the 
liability  of  a “ B ” list  contributory  to  contribute  should  be  limited  to  the  aggregate  of— 

(a)  any  debt  or  liability  of  the  company  contracted  before  he  ceased  to  be  a member 
to  the  extent  that  such  debt  or  liability  is  not  discharged  either  before  or  at  any 
time  during  the  winding  up;  and 

(b)  to  such  costs , charges  and  expenses  of  the  winding  up  as  are  occasioned  by  his 
being  called  upon  to  contribute. 

230.  Under  the  present  provisions  the  creditors’  meeting  must  be  held  on  the  day  of 
or  day  after  the  meeting  of  the  company  to  wind  up.  Since  there  does  not  appear  to  be 
any  legal  reason  why  the  meeting  of  the  company  should  not  be  held  at  short  notice, 
the  creditors’  right  to  effective  notice  may  be  lost. 

231.  The  Council  recommend  that  it  should  be  expressly  provided  under  section  293 
either  that  a meeting  of  the  members  of  the  company  in  the  case  of  a Creditors'  Voluntary 
Winding  up  should  not  be  called  at  short  notice  or  that  in  any  event  a certain  minimum 
notice  is  required  in  the  case  of  the  creditors'  meeting. 

232.  At  present  a trustee  in  bankruptcy  of  a member  is  allowed  to  set-off  debts 
owing  to  the  member  by  the  company  against  calls  on  the  member’s  shares.  There 
seems  to  be  no  logical  reason  why  the  liquidator  of  a corporate  shareholder  should  not 
have  the  same  rights  (thus  reversing  Re  Auriferous  Properties  Limited  [1898]  1 Ch.  691). 

233.  The  Council  recommend  that  the  right  of  set-off  of  a liquidator  of  a corporate 
shareholder  should  be  assimilated  to  the  right  of  set-off  of  a trustee  in  bankruptcy. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

234.  The  maximum  fee  for  copies  of  memoranda  and  articles  of  association  prescribed 
by  section  24  is  Is.  The  maximum  fee  under  section  113  for  copies  of  the  register  of 
members,  and  under  section  87  for  copies  of  the  register  of  debenture  holders  is  6 d.  per 
one  hundred  words.  The  maximum  fee  under  section  87  for  copies  of  trust  deeds  is  1 s. 
These  fees  were  fixed  in  1862,  and  since  that  time  the  cost  of  supplying  copies  has  risen 
enormously.  The  effect  of  the  rise  is  that  companies  supplying  copies  do  so  at  a 
considerable  loss  to  themselves.  The  Council  believe  that  the  cost  should  be  borne  by 
the  persons  making  application. 

235.  The  Council  recommend — 

(1)  that  the  maximum  fee  for  copies  of  memoranda  and  articles  of  association 
should  be  increased  to  2s.  6d.  per  copy  or  such  higher  fee  as  may  be  prescribed 
by  the  Board  of  Trade; 

(2)  that  the  maximum  fee  for  copies  of  the  registers  of  members  and  debenture 
holders  should  be  increased  to  2s.  6d.  per  one  hundred  words  or  such  higher 
fee  as  may  be  prescribed  by  the  Board  of  Trade; 

(3)  that  the  fee  for  copies  of  trust  deeds  should  be  increased  to  2s.  6d.  or  such  higher 
fee  as  may  be  prescribed  by  the  Board  of  Trade. 

236.  Under  section  45  (3)  ( b ) a contract  for  allotment  of  shares  must  itself  be 
available  for  inspection.  The  Council  believe  that  it  should  be  sufficient  for  a copy 
only  to  be  available.  The  rule  would  then  correspond  with  the  provisions  as  to 
contracts  filed  with  prospectuses  and  the  Stock  Exchange  new  issue  rules. 
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237.  Under  section  52,  a company  must  register  with  the  Registrar  within  one  month 
a contract  in  writing  (or  particulars  of  the  contract  if  it  is  not  in  writing)  showing  the 
title  of  the  shareholder  and  the  consideration  he  gave  for  the  shares.  The  Council 
believe  similarly  that  it  should  be  sufficient  for  a copy  only  to  be  registered. 

238.  The  Council  recommend — 

(1)  that  under  section  45  (3)  ( b ) a copy  only  of  a contract  for  allotment  of  shares  or 
debentures  should  be  made  available  for  inspection; 

(2)  that  under  section  52  it  should  be  sufficient  to  file  a copy  of  a contract  in  writing 
subject  to  satisfying  the  Registrar  as  to  due  execution  and  to  stamping. 

239.  Section  113  (2)  prescribes  that  copies  of  the  register  of  members  shall  be  sent 
to  applicants  within  10  days  of  the  day  next  after  the  day  of  application.  In  the  case 
of  large  companies,  this  section  is  not  easy  to  interpret  since  a copy  of  the  register  is 
likely  to  be  already  out  of  date  by  the  time  it  is  transcribed  and  dispatched. 

240.  The  Council  recommend — 

(1)  that  copies  should  be  made  as  on  a particular  day  by  reference  to  the  date  of  the 
receipt  of  the  application; 

(2)  that  the  statutory  period  should  be  extended  to  21  days. 

241.  The  Council  believe  that  the  privilege  provided  by  section  176  of  a public 
company  to  have  only  one  director  if  it  was  formed  before  the  1st  November,  1929, 
is  anomalous  and  no  longer  reasonable. 

242.  The  Council  recommend  that  the  privilege  should  be  abolished. 

243.  The  provisions  of  the  Act  relating  to  winding  up  comprise  about  one-third  of 
the  Act.  They  are  unfortunately  extremely  tautologous  (largely  owing  to  the  varying 
types  of  liquidation)  and  complex  and  if  it  is  possible  to  shorten  them  by  deleting 
portions  which  have  become  obsolete  it  seems  desirable  to  do  so.  It  is  believed  that 
the  provisions  for  winding  up  under  supervision  have  been  rarely  used  for  many  years 
past,  and  that  the  relevant  sections  could  be  eliminated  without  any  prejudicial  effect. 

244.  The  Council  recommend  that  sections  311  to  315,  Schedule  XI,  and  other 
references  to  winding  up  under  supervision  should  be  deleted. 

245.  The  duplication  of  expenses  involved  in  advertising  the  appointment  of  a 
liquidator  both  under  section  305  and  section  279  is  unnecessary. 

246.  The  Council  recommend  that  the  publication  of  the  notice  of  the  appointment  of  a 
liquidator  provided  by  section  305  should  be  limited  to  cases  where  the  appointment  has 
not  already  been  advertised. 

247.  At  present  the  Companies  Registry  operates  a voluntary  service  under  which 
searches  are  made  at  the  request  of  persons  living  outside  London,  but  the  facilities 
are  not  open  to  London  solicitors.  The  value  of  these  searches  is  in  any  case  vitiated 
by  the  use  of  the  following  disclaimer: — 

“ While  every  effort  has  been  made  to  ensure  that  the  foregoing  information  is 
accurate,  I cannot  accept  any  liability  for  loss  or  damage  suffered  by  any  person 
in  consequence  of  such  information  being  inaccurate  or  incomplete.”. 

!uch  a disclaimer  would  appear  to  be  necessitated  only  by  the  absence  of  any  statutory 
luty  as  to  such  searches. 

248.  The  Council  recommend  that  statutory  effect  should  be  given  to  postal  searches 
ut  the  Companies  Registry  and  that  such  searches  should  be  made  available  to  all 
applicants. 
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249.  As  the  law  stands,  a Dominion  register  can  be  established  only  in  those  parts 
of  the  Commonwealth  in  which  the  company  carries  on  business,  and  is  available  only 
for  entry  of  members  resident  in  that  part. 

250.  The  Council  recommend  that  owing  to  the  growing  complexity  of  the  Common- 
wealth and  its  break-up  into  small  component  parts  often  geographically  contiguous 
section  119  be  made  more  flexible. 

29.  Any  other  Matters  within  the  Terms  of  Reference 

251.  The  Council  are  of  the  opinion  that  no  matter  what  safeguards  may  be 
incorporated  in  a statute  the  State  must  always  rely  largely  upon  critical  publicity  to 
protect  the  investing  public.  At  the  present  time,  the  Press  are  hindered  from  making 
their  vital  contribution  to  this  end,  in  so  far  as  they  are  not  given  an  adequate  measure 
of  protection  under  the  law  of  libel. 

252.  Section  7,  Defamation  Act,  1952,  and  Part  II  of  the  Schedule  to  that  Act,  give 
newspapers  a special  qualified  privilege  for  fair  and  accurate  reports  of  proceedings  at 
general  meetings  of  a public  company,  though  they  give  newspapers  no  statutory  right 
to  be  represented  at  such  meetings.  The  privilege  does  not  extend  to  reports  and 
accounts  or  to  circulars  sent  out  by  directors  or  others  to  shareholders.  The  result  is 
that  comment  on  such  reports,  accounts  or  circulars  may  either  be  stifled  altogether 
or  may  have  to  follow  on  after  the  vote  has  been  taken  at  a meeting  and  possible 
harm  done. 

253.  The  Council  consider  that  if  the  privilege  recommended  below  had  been 
available  at  the  time  of  the  case  of  Hide  & Co.  Limited  ( The  Times,  7th  October,  1958, 
page  14)  comments  on  the  reports  and  accounts  issued  in  connection  with  that  case 
would  almost  certainly  have  been  more  effective. 

254.  The  Council  recommend  that  qualified  privilege  under  section  7,  Defamation  Act , 
1952 , should  be  extended  to  newspapers  reporting  on  the  reports  and  accounts  of  public 
companies  ( including  representations  by  auditors  under  section  160)  and  circulars  sent 
out , whether  by  the  board  or  others,  to  shareholders  of  public  companies,  subject  to  the 
safeguards  conferred  by  section  7 (2)  and  (5),  Defamation  Act,  1952. 

August,  1960. 


Supplementary  Memorandum  by  the  Law  Society 

1.  Exempt  Private  Companies  (Companies  Act,  1948,  Seventh  Schedule) 

Certain  circumstances  have  been  brought  to  notice  in  which  private  companies 
have  lost  their  status  of  exemption  through  the  strict  interpretation  of  the  provisions 
of  paragraph  3 (1)  of  the  Seventh  Schedule  to  the  Companies  Act,  1948,  although  it 
must  have  been  the  legislature’s  intention  to  allow  private  companies  to  retain  in  these 
circumstances  the  benefits  conferred  by  section  129. 

First,  the  amalgamation  of  a number  of  exempt  private  companies  by  the  formation 
of  a further  private  company  which,  in  exchange  for  shares  of  its  own,  acquired  the 
whole  of  the  issued  share  capitals  of  the  original  companies,  resulted  in  exemption 
being  lost  due  to  the  existence  as  shareholders  in  the  original  companies  of  executors 
or  trustees  complying  with  the  exception  in  paragraph  3 (1).  The  apparent  reason 
for  this  loss  of  exemption,  which  both  Counsel  and  Board  of  Trade  have  confirmed,  is 
that  the  shares  of  the  new  company,  received  by  the  executors  or  trustees  in  exchange 
for  their  shares  in  the  original  companies,  are  not  “ shares  or  debentures  held  by  trustees 
on  the  trusts  of  a will  or  family  settlement  disposing  of  the  shares  or  debentures.”. 
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Secondly,  grave  concern  has  been  expressed  as  to  the  effect  on  exempt  private 
companies  of  the  decision  on  21st  October  last  of  Mr.  Justice  Cross  in  re:  Prenn's 
Settlement:  Truvox  Engineering  Co.  Ltd.  v.  Board  of  Trade  [I960)  3 A.E.R.  564. 

The  Council  have  already  put  forward  to  the  Permanent  Secretary  of  the  Board  of 
Trade  their  views  on  the  possible  consequences  of  this  decision  to  exempt  private 
companies  and  a copy  of  their  letter  containing  details  of  the  representations  made  is 
attached  at  Annex  A. 

2.  Dominion  Registers  (Companies  Act,  1948,  sections  119-123) 

The  subject  of  Dominion  Registers  has  been  further  considered  following  additional 
evidence  being  forthcoming  on  the  difficulties  concerned  in  the  establishment  of  such 
registers  in  certain  Commonwealth  territories  with  particular  reference  to  the  Federa- 
tion of  Malaya. 

Under  section  119  (1)  a company  having  a share  capital  whose  objects  comprise 
the  transaction  of  business  in  any  part  of  Her  Majesty’s  dominions  outside  Great 
Britain,  the  Channel  Isles  or  the  Isle  of  Man,  may  cause  to  be  kept  in  any  such  part  of 
Her  Majesty’s  dominions,  in  which  it  transacts  business,  a branch  register  of  members 
resident  in  that  part  (called  a “ Dominion  Register  ”).  For  the  purposes  of  this 
section  the  phrase  “ Her  Majesty’s  dominions  ” is  not  defined ; although  for  the 
purpose  of  section  123  (making  provision  for  branch  registers  of  dominion  companies 
to  be  kept  in  the  United  Kingdom)  the  expression  is  defined  in  subsection  (2)  to 
include  “ any  territory  which  is  under  Her  Majesty’s  protection  or  in  respect  of  which 
a mandate  under  the  League  of  Nations  has  been  accepted  by  Her  Majesty.”.  It  may 
be  observed  that  this  subsection  is  a re-enactment  of  a corresponding  subsection  in 
section  107  of  the  Companies  Act,  1929,  and  an  identical  definition  was  enacted  in 
section  17  (4)  of  the  Finance  Act,  1930. 

Both  the  last-mentioned  statutes  pre-dated  the  Statute  of  Westminster,  1931,  in  which 
section  1 created  a special  significance  for  the  countries  named  therein  described  as 
“ Dominions  ” with  a capital  letter  as  opposed  to  the  generic  term  spelt  without  a 
capital.  Halsbury’s  Laws  of  England  (3rd  edition)  volume  5 contains  a definition  of 
“ Her  Majesty’s  dominions  ” on  page  433  as  “ all  the  territories  under  the  sovereignty 
of  the  Crown  and  the  territorial  waters  adjacent  thereto.”.  In  the  absence  of  a 
definition  of  the  expression  in  section  119  the  possibility  exists  that  the  definitions  in 
section  123  (2)  of  the  Companies  Act,  1948,  and  in  the  edition  of  Halsbury  referred  to 
are  synonymous. 

The  question  now  arises  whether  any  of  the  independent  Commonwealth  countries 
can  be  considered  to  be  under  the  “ sovereignty  ” or  “ protection  ” of  the  Crown, 
and  this  doubt  creates  dangers  regarding  the  validity  of  the  maintenance  of  Dominion 
Registers.  The  position  may  be  illustrated  by  the  way  in  which  the  Federation  of 
Malaya  is  apparently  affected. 

Prior  to  the  passing  of  the  Federation  of  Malaya  Independence  Act,  1957  the 
Malay  States  (Johore,  Pahang,  Negri  Sembilan,  Selangor,  Kedah,  Perlis,  Kelantan 
Trenggan  and  Perak)  and  the  Malay  Settlements  (Penang  and  Malacca)  were  part  of 
Her  Majesty’s  dominions,  and  if  a United  Kingdom  company  complied  with  the 
provisions  of  the  Companies  Act,  1948,  in  other  respects  it  was  at  liberty  to  establish 
a Dominion  Register  anywhere  in  Malaya.  Section  1 (1)  of  the  Federation  of  Malaya 
Independence  Act,  1957,  authorised  the  execution  of  an  Agreement  between  the  Crown 
and  the  Rulers  of  the  Malay  States  in  order  to  bring  about  the  granting  of  independence 
to  a new  Federation  of  Malaya.  Clause  3 of  this  Agreement,  when  executed,  and  the 
set  out  J^nnexe  t0  the  Federation  of  Malaya  Order  in  Council, 
1957  (S.I.  1957,  No.  1533),  provided  as  follows: — 

T , As  from  31st  August,  1957,  the  Malay  States  (which  are  defined  as 
Johore,  Pahang,  Negn  Sembilan,  Selangor,  Kedah,  Perlis,  Kelantan,  Trenggan 
and  Perak)  and  the  Settlements  (Penang  and  Malacca)  shall  be  formed  into  a new 
Federation  of  States  by  the  name  of  Persekutuan  Tanah  Melayu  or  in  English 
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the  Federation  of  Malaya  under  the  Federal  Statute  set  out  in  the  First  Schedule 
of  this  Agreement  ; and  thereupon  the  said  Settlements  shall  cease  to  forrn  part 
of  Her  Majesty’s  dominions  and  Her  Majesty  shall  cease  to  exercise  sovereignty 
over  them,  and  all  power  and  jurisdiction  of  Her  Majesty  or  of  the  Parliament 
of  the  United  Kingdom  in  or  in  respect  of  the  Settlements  or  the  Malay  States 
or  the  Federation  as  a whole  shall  come  to  an  end.”. 

It  would  appear  that  by  the  terms  of  this  Agreement,  taken  together  with  the  pro- 
visions of  the  Federation  of  Malaya  Independence  Act,  1957,  the  Crown  renounced 
all  sovereignty  over  the  Malay  States.  Certain  companies  have  been  advised  by 
Counsel  that  since  the  granting  of  independence  on  31st  August,  1957,  a United 
Kingdom  company  is  no  longer  able  to  establish  a Dominion  Register  in  the  Malay 
States. 

However,  a surprising  anomaly  can  arise  in  that  it  may  still  be  permissible  for  a 
United  Kingdom  company  to  establish  such  a register  in  the  Malay  Settlements.  _ It 
is  understood  that  this  conclusion  is  reached  through  the  construction  of  section 
2 (1)  of  the  Federation  of  Malaya  Independence  Act,  1957,  which  provides: — 

“ On  and  after  the  appointed  day,  all  existing  law  to  which  this  Section  applies 
shall,  until  otherwise  provided  by  the  authority  having  power  to  amend  or  repeal 
that  law,  continue  to  apply  in  relation  to  the  Federation  or  any  part  thereof,  and  to 
persons  and  things  in  any  way  belonging  thereto  or  connected  therewith,  in  all 
respects  as  if  no  such  Agreement  as  is  referred  to  in  Sub-Section  (1)  of  Section  1 
of  this  Act  had  been  concluded.”. 

An  interpretation  has  been  placed  upon  this  subsection  to  the  effect  that  it  preserves 
as  applicable  all  existing  law  in  relation  to  the  Federation  or  any  part  thereof  in  all 
respects  as  if  the  Agreement  between  the  Crown  and  the  Rulers  of  the  Malay  States 
had  not  been  concluded,  i.e.  as  if  the  Settlements  of  Penang  and  Malacca  had  not 
ceased  to  form  part  of  Her  Majesty’s  dominions.  The  existing  law  to  which  section  2 
applies  is  to  be  found  in  subsection  (4) ; it  includes  the  Act.  Thus,  the  conclusion  has 
been  drawn  that  section  119  of  the  Companies  Act,  1948,  still  applies  in  relation  to 
these  two  Settlements. 

It  should  be  mentioned  that  the  importance  to  United  Kingdom  companies  of  the 
establishment  of  Dominion  Registers  is  threefold: — 

(1)  The  saving  of  time  and  expense  in  the  case  of  transfers  between  two  persons 
in  the  same  country  by  the  registration  work  being  carried  out  in  that  country. 

(2)  The  Stamp  Duty  payable  on  such  transfers  (particularly  in  the  case  of  Malaya) 
is  considerably  less  than  the  2 per  cent,  ad  valorem  duty  payable  in  the  United 
Kingdom. 

(3)  Estate  Duty  would  become  payable  in  respect  of  stocks  and  shares  that  had 
to  be  registered  in  a register  kept  in  the  United  Kingdom  (in  the  event  of 
the  invalidity  of  a company’s  dominion  register)  since  the  shares  would  be 
liable  to  duty  without  reference  to  the  question  whether  the  title  is  British  or 
foreign. 

The  Council  consider  that,  for  the  purposes  of  clarification,  an  explanation  should 
be  given  of  the  reasons  which  led  to  the  restricted  recommendation  in  paragraph  250 
of  the  Council’s  memorandum  that  section  119  should  be  made  more  flexible.  This 
recommendation  was  based  on  the  evidence  that,  particularly  in  the  case  of  Singapore 
and  the  Federation  of  Malaya,  neighbouring  Commonwealth  territories  can  have 
different  constitutional  bases  which  do  not  permit  a register  to  be  established  in  one 
part  of  the  “ dominions  ” enabling  persons  resident  in  an  adjacent  or  nearby  part  of 
the  “ dominions  ” to  be  placed  upon  that  register. 

The  Council  therefore  stress  the  apparent  urgency  of  consideration  being  given  to 
a new  definition  of  “ Her  Majesty’s  dominions  ” in  section  119  (1)  to  place  beyond 
doubt  the  position  of  Dominion  Registers  kept  in  countries  of  the  Commonwealth 
granted  independence  and  over  which  the  Crown  has  renounced  sovereignty. 
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3.  C ompany  Nantes  (Companies  Act,  1948,  Section  18  (2)) 

It  is  the  practice  of  the  Registrar,  when  replying  to  an  enquiry  regarding  the 
availability  of  a name  desired  for  a new  company,  to  require  the  promoters  or  the 
persons  acting  for  them,  in  submitting  the  documents  leading  to  the  formation  of  the 
company,  to  provide  “ trade  mark  clearance  ''  in  respect  of  that  word.  This  “ clear- 
ance " takes  the  form  of  a letter  to  the  effect  that  a search  has  been  made  in  the  Trade 
Marks  Registry  and  that  the  word  in  question  does  not  represent  or  resemble  a 
registered  trade  mark  and  also  is  not  the  subject  of  an  application  for  such  registration 
in  respect  of  any  goods  in  which  the  company  proposes  to  deal.  If  such  “ clearance  ” 
cannot  be  given,  there  must  be  produced  the  consent  in  writing  of  the  owner  of  the 
trade  mark,  to  the  use  of  the  word  in  the  name  of  the  proposed  company,  or  an 
assurance  in  writing  that  the  proposed  company  will  be  controlled  by  the  owner  of 
the  trade  mark. 

When  a company  is  registered  under  a name  containing  a word  representing,  or 
resembling,  a registered  trade  mark,  belonging  to  a person  who  neither  consents  to 
the  use  of  the  word  nor  controls  the  company  in  question,  it  appears  that  no  power 
exists  whereby  the  company  can  be  compelled  to  change  its  name.  Such  a company 
can  proceed  to  deal  in  goods  under  its  own  name  by  virtue  of  section  8 (a)  of  the 
Trade  Marks  Act,  1938,  notwithstanding  its  similarity  to  the  other  party's  trade  mark. 
Under  section  18  (2f  of  the  Companies  Act,  1948,  the  Board  of  Trade  can  compel  a 
company  to  change  its  name,  but  this  power  is  only  exercisable  if  the  name  in  question 
is  too  like  the  name  by  which  an  existing  company  is  previously  registered.  It  is  not, 
therefore,  available  to  meet  a case  of  the  nature  mentioned. 

It  is  the  Council's  opinion  that  the  situation  is  unsatisfactory”  although  the  pre- 
cautions taken  by  the  Registrar  of  Companies  partly  reduce  the  risk,  they  fall  short  of 
perfection  for  the  following  reasons: — 

( 1 ) Whereas  in  the  case  of  a registered  trade  mark  the  k‘  clearance  " must  state 
that  the  word  does  not  represent  or  resemble  the  mark,  in  the  case  of  an 
application  for  registration  of  a trade  mark  it  need  only  state  that  the  word  is 
not  ike  subject  of  such  application.  In  the  latter  case  it  is  possible  for  a 
clearance  properly  to  be  given  in  respect  of  a w ord  which  differs  slightly  from 
a word  that  is  the  subject  of  the  application,  even  if  it  is  so  nearly  identical 
as  to  be  virtually  indistinguishable  to  the  public. 

<2>  As  regards  registered  trade  marks,  the  question  whether  or  not  a word 
“ resembles  ” a mark  is  one  on  which  opinions,  particularly  those  of  company 
promoters  and  the  owners  of  the  mark,  may  differ.  It  is  quite  possible  that 
the  promoters  or  their  agents  may  give  a clearance  in  good  faith  in  respect  of 
a word  which  to  the  mind  of  the  owner  of  the  trade  mark  is  capable  of  con- 
fusion with  his  mark. 

(3)  There  is  the  possibility  of  human  error  in  that  the  person  carrying  out  the 
search  may  overlook  a mark  appearing  in  the  Register  of  Trade  Marks,  or 
applications  therefor. 

(4)  An  unscrupulous  person  may  deliberately  give  false  “ clearance  ” and  no 
penalty  will  be  incurred. 

It  may  be  desirable  to  extend  section  18  (2)  to  empower  the  Board  of  Trade  to 
rnforce  a change  of  name  in  both  the  circumstances  now  permitted  and  where  a word 
n the  name  of  a company  is  too  like  a registered  trade  mark  in  existence  at  the  date 
>f  the  company's  formation  or  change  of  name,  or  is  too  like  a word  which  is  the 
object  of  an  application  for  registration  of  a trade  mark  made  before  that  date. 

Although  no  extension  of  the  jurisidiction  in  section  18  (2)  was  suggested  in  the 
ouncil’s  memorandum,  it  was  recommended  in  paragraph  184  that  a secondary 
irisdiction  should  be  established  which  would  be  exercisable  at  any  time  after  the  six 
ionths'  period.  This  recommendation  was  restricted  to  the  more  general  grounds 
n which  a company  name  may  be  found  undesirable.  It  is  the  Council’s  view  that 
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no  extension  is  called  for  in  respect  of  these  more  general  grounds,  since  their  existence 
or  potentiality  must  be  discernable  when  a proposed  name  is  initially  put  forward. 
However,  it  is  also  believed  that  consideration  should  be  given  to  seeking  a solution 
to  the  difficulty  caused  by  the  conflict  of  a proposed  company  name  with  a trade 
mark  (and  possibly  even  a business  name). 

15th  February,  1961. 


ANNEX  A 

The  Law  Society’s  Hall, 
Chancery  Lane, 
London,  W.C.2. 

19th  December,  1960 

Dear  Sir  Richard, 

I have  been  asked  by  the  Council  to  express  their  concern  as  to  the  effect  on  exempt 
private  companies  of  the  decision  on  the  21st  October  last,  of  Mr.  Justice  Cross  in 
re:  Prenn's  Settlement:  Truvox  Engineering  Co.  Ltd.  v.  Board  of  Trade. 

The  question  raised  by  the  Summons  in  that  case  was,  you  will  remember,  whether 
a Company  lost  its  status  as  an  exempt  private  company  under  section  129  of  the 
Companies  Act,  1948,  as  the  result  of  a transaction  in  which  the  settlor,  who  was 
the  majority  shareholder,  allotted  to  the  trustees  of  a settlement,  in  return  for  a cash 
payment,  shares  which  were  being  distributed  on  a capitalisation  of  undivided  profits. 
It  was  necessary  to  consider  the  wording  of  paragraph  3 (1)  of  the  Seventh  Schedule 
to  the  Companies  Act,  1948,  which  provides  that  the  basic  conditions  (mentioned  in 
paragraph  1)  shall  be  subject  to  exceptions  for — “ ( b ) any  shares  or  debentures  held 
by  trustees  on  the  trusts  of  a will  or  family  settlement  disposing  of  the  shares  or 
debentures  ”.  Mr.  Justice  Cross  construed  these  words  to  mean  the  trusts  of  a will 
or  settlement  where  the  shares  form  part  of  the  estate  of  the  testator,  or  were  settled 
by  the  settlement  itself,  with  the  result  that  they  would  not  include  cases  where  the 
shares  came  to  form  part  of  the  will  fund  or  the  settlement  fund  by  a simple  change 
of  investment.  Accordingly,  it  was  declared  that  the  company  had  lost  its  status  as 
an  exempt  private  company. 

Following  the  enactment  of  the  provisions  contained  in  section  129,  to  give  certain 
benefits  to  genuine  family  companies,  provided  that  they  satisfied  the  conditions 
found  in  the  Seventh  Schedule,  and  particularly  in  this  respect  paragraph  3 (1)  (6),  it 
has  been  widely  believed  by  solicitors  and  others  that  these  benefits  include  the  right 
of  trustees  to  hold  the  shares  of  a private  company  on  the  trusts  of  a family  settlement, 
irrespective  of  whether  such  shares  were  acquired  by  the  trustees  on  the  execution  of 
the  settlement,  or  at  a later  date.  It  may  be  observed  that  paragraph  5 enables 
trustees  to  hold  shares  or  debentures  for  the  purposes  of  a scheme  maintained  for  the 
benefit  of  employees  of  the  company,  but  does  not  appear  to  specify  that  the  shares 
must  be  transferred  on  the  creation  of  the  scheme. 

It  is  feared  that,  as  the  result  of  the  decision  in  the  case  mentioned,  private  com- 
panies will  lose  their  status  of  exemption  in  at  least  two  common  cases,  viz. — (i)  where 
the  property  originally  settled  by  the  family  settlement  (within  the  meaning  of  para- 
graph 3 (2)  (bj)  consisted  of  cash,  which  was  subsequently  used  for  the  purchase  of 
shares  in  a private  company,  and  (ii)  where  the  property  that  was  originally  settled 
consisted  of  shares,  but  there  have  been  additions  in  the  form  of  bonus  shares  since 
the  date  of  settlement.  The  first  proposition  follows  from  the  decision  itself.  The 
second  was  argued  before  Mr.  Justice  Cross,  as  is  apparent  from  the  judgment,  though 
he  did  not  find  it  necessary  to  deal  with  it.  It  is  thought,  however,  that  the  contention 
which  he  accepted  was  that  the  shares  must  be  owned  by  the  settlor  at  the  date  of  the 
settlement,  and  settled  by  him;  while  the  right  to  bonus  shares  would  accrue  to  the 
trustees  at  a date  subsequent  to  that  of  the  settlement. 
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A private  company  may  suffer  a number  of  inconveniences,  including  the  possibility 
of  hardship  being  caused,  if  the  result  of  this  decision  is  a loss  of  the  status  of  exemp- 
tion. Hardship  might  particularly  arise  where  a company,  in  reliance  upon  its 
assumed  status  as  an  exempt  private  company,  has  made  a substantial  loan  to  a 
director  following  the  provisions  of  section  190  (I).  Further,  a company  will  discover 
that  when  making  its  annual  return  it  is  not  exempt  from  the  provisions  of  section  129, 
and  it  will  be  required  to  annex  a copy  of  the  last  balance  sheet  (including  profit  and 
loss  account,  and  auditors’  report). 

This  would  be  contrary  to  the  expressed  intention  of  the  Cohen  Committee  “ to 
exempt  from  the  obligation  to  file  accounts  what  can  roughly  be  called  the  small 
family  business  incorporated  as  a company  ” on  grounds  of  competition  with 
partnerships. 

The  Council  appreciate  that  an  appeal  may  be  lodged  from  the  decision,  and  also 
that  the  subject  of  exempt  private  companies  is  one  of  those  under  consideration  at 
the  present  time  by  the  Departmental  Committee  on  Company  Law  Amendment, 
under  the  Chairmanship  of  Lord  Jenkins.  Whatever  conclusions  are  reached  by  this 
Committee,  however,  when  their  Report  is  finally  published,  considerable  time  must 
presumably  elapse  before  there  is  the  likelihood  of  new  company  legislation  of  a 
comprehensive  nature.  Also,  if  an  appeal  is  lodged,  I would  not  expect  that,  in  normal 
circumstances,  it  would  be  heard  for  some  months. 

In  the  meantime,  those  solicitors  and  company  secretaries  who  are  alert  enough 
to  have  become  acquainted  with  the  decision  in  re:  Truvox  Engineering  Company  case 
will  have  caused  the  companies  for  which  they  are  responsible  to  suffer  the  incon- 
venience or  hardship  referred  to  above,  while  company  secretaries  whose  attention  has 
not  been  drawn  to  the  case  will  go  on  signing  annual  returns  containing  certificates 
which,  in  the  light  of  that  case,  are  untrue. 

Accordingly,  I have  been  asked  to  express  the  hope  of  the  Council  that  consideration 
may  be  given  by  the  Board  of  Trade  to  the  desirability  of  introducing  legislation 
during  the  current  Parliamentary  Session,  which  would  restore  the  position,  to  what 
it  was  thought  by  the  profession  to  be  before  the  decision  of  Mr.  Justice  Cross.  Such 
legislation  might  be  to  the  effect  that  where  trustees  acquire  for  consideration,  or 
through  acceptance  of  a bonus  issue,  the  shares  of  a private  company  subsequent  to 
the  date  of  execution  of  a family  settlement,  the  privileged  status  of  the  company  as 
an  exempt  private  company  will  not  be  lost  even  though  it  may  happen  that  the  shares 
were  never  held  by  the  settlor,  or  testator,  himself. 

Yours  sincerely, 

(Signed)  T.  G.  LUND 
Secretary. 


Sir  Richard  Powell,  K.B.E.,  C.B.,  C.M.G., 
Permanent  Secretary, 

The  Board  of  Trade, 

Horseguards  Avenue,  S.W.l. 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 


SIXTEENTH  DAY 

Thursday , 2nd  March,  1961 


Present: 

The  Rt.  Hon.  Loud  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 

Mr.  J.  A.  Lumsden,  M.B.E. 

Mr.  E.  A.  Bingen 

Mr.  K.  W.  MACKINNON,  Q.C.,  M.B.E., 

T.D. 

Mr.  L.  Brown,  F.I.A. 

Mr.  C.  H.  Scott 

Mr.  W.  H.  Lawson,  C.B.E. 

Mr.  W.  Watson,  C.A. 

Mr.  P.  E.  Thornton  ( Secretary ) 


Mr.  J.  A.  E.  Davies  ( Assistant  Secretary) 


Mr.  I.  H.  Shearer  and  Mr.  J.  P.  H.  Mackay  called  and  examined 


5628.  Chairman-.  Gentlemen,  we  are 
very  much  obliged  to  you  for  coming 
here  to  help  us  this  afternoon,  and  before 
we  begin  I would  like  to  say,  on  behalf  of 
myself  and  my  colleagues,  how  very 
pleased  we  are  to  have  this  opportunity 
of  holding  one  or  two  of  our  meetings  in 
Scotland.  It  will  enable  us  to  see  how 
these  matters  appear  to  practitioners  on 
both  sides  of  the  Border.  I do  not  think 
there  is  much  divergence  of  interest, 
except  on  the  question  of  floating  charges, 
which  I understand  is  being  dealt  with 

elsewhere  at  the  moment. Mr.  Shearer : 

Yes. 

5629.  Just  to  keep  our  record  in  order 
— -Mr.  Shearer,  you  are  one  of  Her 
Majesty’s  Counsel,  and  Convener  of  the 
Faculty’s  Committee  on  Common  Law? 
That  is  so. 

5630.  And  you,  Mr.  Mackay,  are  a 

member  of  the  Faculty  ? Mr.  Mackay : 

Yes. 

5631.  Now,  to  take  in  order  some  of 
the  points  that  have  occurred  to  us  on 
your  valuable  memorandum,  you  begin 
with  the  vexed  question  of  ultra  vires,  and 
you  share  the  opinion  of  the  Cohen 
Committee  that  the  rule  should  be 
abolished  and  that,  as  between  a company 


and  third  parties,  a company  is  to  be 
considered  as  having  all  the  powers  of  a 

natural  person? Mr.  Shearer-.  That  is 

precisely  so. 

5632.  This  view  is  shared,  I think,  by 
a number  of  witnesses,  all  of  them  feeling 
that  it  is  fraught  with  certain  difficulties: 
and  the  kind  of  difficulty  they  put  forward 
is  this — how  is  the  third  party  to  stand  if 
he  actually  knows  that  what  is  being  done, 
that  is  the  transaction  on  which  he  is 
embarking  with  the  company,  is  beyond 
the  powers  of  the  company  as  set  out  in 

the  memorandum? 1 think  that  would 

have  to  be  treated  as  a special  case;  it 
could  be  covered  by  protecting  the  third 
party  only  when  he  was  acting  in  good 
faith.  I should  have  thought  if  the  third 
party  in  fact  knew  the  company  was 
entering  into  a contract  which  was  ultra 
vires  it  would  scarcely  be  proper  that  such 
a third  party  could  claim  protection. 

5633.  So  the  third  party  must  be  acting 

in  good  faith  to  be  absolved  from  notice 
of  the  contents  of  the  memorandum  of 
association? That  would  be  my  view. 

5634.  That  of  course  would  not  be  an 
entirely  certain  solution  of  the  problem, 
would  it?  You  still  would  have  the 
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question  of  whether  this  or  that  trans- 
action between  the  third  party  and  the 
company  was  in  good  faith,  and  so 

forth? That  would  have  to  arise,  I 

would  agree.  Sir.  That  would  be  the 
circumstances  of  any  given  case. 

5635.  You  recommend,  in  conjunction 

with  your  view  about  the  ultra  vires  rule, 
the  adoption  of  the  “ main  objects  ” rule; 
that  is  to  say  you  would  take  out  of  the 
totality  of  objects  those  which  are  really 
the  material  and  primary  objects  of  the 
company,  and  say  the  company’s  powers 
are  to  be  limited  by  these? Y es. 

5636.  How  does  the  introduction  of  the 

“main  objects”  rule  fit  in  with  your 
proposal  that  the  company  should  have 
all  the  powers  of  a natural  person 
vis-a-vis  the  third  party?  The  main 
objects  would  be  set  out  in  the  memo- 
randum, as  I understand  it? 1 was 

not  looking  at  the  relationship  through 
the  eyes  of  the  company:  I was  looking  at 
it  through  the  eyes  of  the  third  party. 
As  I understand  the  views  of  the  Com- 
mittee of  the  Faculty,  the  person  to 
protect  is  the  third  party,  not  the  com- 
pany. If  the  company  acts  ultra  vires , 
that  obviously  may  raise  questions  within 
the  company.  I do  not,  with  respect, 
quite  see  how  the  two  points  overlap. 
We  were  saying,  as  an  addendum  which 
suggested  itself  to  us  when  we  considered 
the  ultra  vires  rule  and  its  application, 
that  we  did  think,  rightly  or  wrongly, 
that  the  existence  of  that  rule  had  led  to 
the  complicated  memoranda  which  most 
people  deplore.  If  the  rule  was  going, 
from  the  point  of  view  of  the  third  party 
and  business  and  commerce,  there  seemed 
no  reason  to  continue  to  permit  com- 
plicated memoranda  which,  as  you  know, 
have  been  frowned  upon  and  led  to  a 
debate  in  the  House  of  Lords.  We  had 
in  view  the  Cotman  case  in  1918. 

5637.  So  your  objects  clause,  recast  so 

as  to  be  a main  objects  clause,  would  be 
preserved:  but  it  would  be  fair  to  put  it 
that  it  would  be  preserved  merely  as  a 
piece  of  domestic  machinery,  operating 
between  the  shareholders  and  the  com- 
pany?  That  is  what  we  were  trying 

to  say. 

5638.  We  have  had  many  proposals 
put  to  us  about  this  and  about  the  degree 
to  which  the  third  party  should  be 


protected;  and  it  has  seemed  to  some  of 
us  that  this  is  a difficult  problem.  Can 
you  help  me  about  this?  These  cases  of 
ultra  vires  are  a comparatively  rare 

occurrence  nowadays,  are  they  not? 

Yes,  certainly  here,  within  one’s  know- 
ledge. 

5639.  One  goes  to  Jon  Beauforte 
C London ) Ltd.,  which  has  been  cited  to  us 
as  having  been  decided  since  the  new  Act 
came  into  force  in  1948.  I am  not  saying 
there  have  not  been  other  cases,  but 

obviously  they  are  not  common. 1 

agree. 

5640.  And  would  you  agree  they 
generally  occur  in  the  winding  up  of  a 

company  ? Within  my  own  experience, 

yes. 

Mr.  Mackay : Yes,  I would  agree. 

5641.  Do  you  think  there  would  be 
any  merit  in  this  suggestion — it  is  not  a 
very  artistic  one — leave  the  ultra  vires  rule 
as  it  stands,  but  give  the  Court  a dis- 
pensing power  in  appropriate  cases  where 
the  person  dealing  with  the  company  has 
done  so  in  good  faith,  so  that  the  Court 
could,  in  its  discretion,  validate  the 
transaction  subject  to  the  third  party 

performing  his  part  of  the  contract? 

Mr.  Shearer:  I confess  I think  our  view 
would  have  gone  a little  further  than  that. 
Although  I appreciate  the  difficulties,  we 
would  rather  have  recommended  the  total 
abolition  which  we  suggest,  in  preference 
to  leaving  it  to  a Court’s  discretion.  Our 
view  simply  was,  as  we  tried  to  say,  we 
did  not  really  see  why  the  third  party 
should,  in  dealing  with  a company,  be 
put  to  the  extra  and  rather  peculiar 
conditions  which  at  present  he  is  under. 
But  if  it  were  thought  the  difficulties  were 
such  that  it  should  be  rather  a matter  of 
the  Court’s  discretion,  then  one  would 
not — certainly  strongly — object  ■ to  that. 
Would  you  agree,  Mr.  Mackay? 

Mr.  Mackay:  I was  wondering  at  whose 
instance  the  application  might  be  made. 

5642.  It  would  arise  almost  always  on  a 
rejection  of  proof  by  a liquidator.  If 
there  were  a claim  for  fuel  supplied,  and 
the  liquidator  rejected  the  proof  on  the 
ground  that  the  transaction  was  ultra 
vires , for  instance:  1 would  say  practically 
all  the  cases  which  are  likely  to  arise 
would  arise  in  that  context,  that  is  to  say. 
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winding  up  and  rejection  of  proof. — ■ — I 
suppose  the  difference  between  that 
suggestion  and  the  Faculty’s  is  really  one 
of  onus:  whether  the  rule  should  be  in 
the  ordinary  case  that  such  a contract  is 
a good  contract  and  binding  on  the 
company  and  on  the  third  party,  or 
whether  the  rule  should  be  that  in  the 
ordinary  case  it  would  be  a bad  contract 
but  capable  of  being  validated.  The 
Faculty  took  the  view  that  the  ordinary 
rule  should  be  the  former. 

5643.  What  I had  in  mind  was  a power 
to  the  Court  to  validate  an  ultra  vires 
transaction  where  they  were  satisfied  that 
by  doing  so  the  substantial  justice  of  the 
case  would  best  be  met — something  like 
that.  It  is  perhaps  a little  unfair  on  the 

Court,  but  that  is  the  thought. Mr. 

Shearer'.  Yes. 

5644.  Then  perhaps  we  can  pass  front 
that.  Returning  to  the  “ main  objects  ” 
principle,  you  say  that  if  the  ultra  vires 
rule  goes  you  consider  it  would-be  in  the 
interests  of  the  investing  public  to  have  in 
the  memorandum  a compulsory  and 
definitive  main  objects  clause  clearly 
identifiable  as  such  and  distinct  from 
ancillary  powers  clauses.  What  would 
the  status  of  your  main  objects  clause  be 
in  those  circumstances?  Ex  hypothesi,  it 
would  not  bind  the  third  party,  would  it? 
No. 

5645.  And  if  it  did  not  bind  the  third 
party,  how  could  it  protect  the  members  ? 

1 am  sorry:  I think  plainly  we  have 

expressed  this  rather  badly.  We  were  not 
considering  the  adoption  or  intensifica- 
tion, if  one  wishes,  of  the  main  objects 
rule  from  the  point  of  view  of  third 
parties.  As  I tried  to  explain,  while 
thinking  of  the  ultra  vires  rule  it  occurred 
to  us  the  two  were,  in  point  of  fact, 
linked,  because  rightly  or  wrongly  we 
think  the  form  of  objects  clause  we  find 
so  frequently  now  was  one  dictated  or 
encouraged  by  the  existence  of  the  ultra 
vires  rule.  If  that  were  removed,  we 
believe  the  way  would  then  be  open  to 
prohibit— I agree  it  would  be  very  difficult 
—the  multiple  objects  clause;  and  that 
really  would  be  more  in  the  interests  of 
the  shareholder  than  anything  else. 

5646.  You  would  leave  the  main 

objects  clause  in  the  memorandum^ 

Yes. 


5647.  Would  you  make  that  a domestic 

provision  only? That,  in  effect,  would 

be  so;  subject  to  the  bona  fides  of  the 
third  party. 

5648.  I see:  so  that  the  company  in  all 

its  external  affairs  would  have  universal 
powers,  but  it  would  have  behind  those, 
albeit  in  the  memorandum,  a domestic 
provision  laying  down  in  a more  circum- 
scribed fashion  than  at  present  the  things 
the  directors  could  do  ? That  is  so. 

5649.  The  comment  I would  make  on 
that  is  that  you  are  likely  to  get  back  into 
the  old  difficulty  of  ultra  vires,  though  not 
in  the  true  sense.  It  is  clear  the  board  of 
directors  would  want  to  know  what  was 
covered  by  their  main  objects  clauses? 

Yes,  that  indeed  is  so;  though  it  is  a 

difficult  matter  from  the  point  of  view  of 
draftsmanship  we  had  really  hoped  to 
provide  in  some  way  for  objects  clauses 
which  would  tell  the  shareholders  or 
anyone  who  looked  at  them  what  precisely 
the  company  did. 

5650.  That  was  what  was  hoped  for 

and  intended  in  1862. -I  quite  agree; 

and  I thought  this  might  be  a chance  to 
try  once  more. 

5651.  And  one  of  the  things  this 
Committee  can  do  is  to  consider  what 
can  be  done  to  improve  the  position  as 
regards  the  company’s  objects;  and,  given 
universal  objects,  how  to  arrange  matters 
so  as  to  give  adequate  protection  to  the 
shareholders.  That,  I am  afraid,  is  about 
as  far  as  we  can  take  that  point.  Passing 
to  heading  5 — exercise  of  powers  of 
companies  by  directors  and  degree  of 
control  retained  by  shareholders — you 
deal  there  with  fundamental  changes  in  a 
company’s  activities  and  the  disposal  of 
its  undertaking  and  assets.  Your  general 
view  is  that  it  would  be  on  the  whole  an 
advantage  that  the  company,  in  general 
meeting,  should  have  a greater  degree  of 
control  over  the  directors  than  it  has  at 
present  as  regards  certain  important 
matters,  such  as  fundamental  changes  in 
the  company’s  activities  and  disposal  of 
the  rompany’s  undertaking  and  assets? 

5652.  You  make,  if  I may  say  so,  a 
useful  suggestion  to  the  effect  that  this 
might  be  achieved  by  making  it  a statutory 
requisite  that  the  articles  of  association 
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should  contain  a clause  delineating  the 
powers  of  the  directors  to  dispose  of  the 
undertaking  and  assets;  this  clause  to  be 
subject  to  alteration  by  special  resolution 
with  powers  to  apply  to  the  Court  as 
under  section  72.  This  is  a minor  pomt, 
but  could  you  clarify  the  reference  to 
section  72  which,  as  I understand  it,  only 
applies  where  class  rights  are  concerned? 

Yes,  I think  that  is  badly  phrased. 

Sir.  What  was  in  the  minds  of  the 
committee,  as  I recall  it  and,  I think, 
accurately,  was  that  there  should  be  power 
to  the  minority— I think  in  section  72  it 
is  15  per  cent,  of  the  shareholders— who 
thought  the  majority  should  be  restrained, 
to  apply  to  the  Court. 

5653.  It  is  analogous  to  the  procedure 
on  a proposed  variation  of  class  rights. 
There  would  be  a resolution  passed  by 
the  company  in  general  meeting,  and  even 
in  those  circumstances  you  say  that  those 
who  are  out-voted  at  the  meeting  should 
be  invited  to  renew  their  attack  in  the 

Court? Yes,  subject  of  course  to  a 

special  value  in  quantity  or  number — 
15  per  cent,  or  something  like  that. 

5654.  Then,  to  pursue  this  same  topic, 
you  perfectly  well  appreciate  if  you  put 
the  restrictive  power  in  the  articles  that 
power  can  be  altered  or  abrogated  by  the 

alteration  of  the  articles. Yes,  I 

appreciate  that. 

5655.  Would  you  say  there  was  any 
merit  in  the  suggestion  that  restrictions 
on  the  directors'  powers,  such  as  you 
propose,  should  be  inserted  in  all  articles 
with  reference  to  the  sale  of  the  under- 
taking and  assets;  and,  furthermore,  that 
these  compulsory  articles  so  to  speak 
should  be  capable  of  alteration  like  any 
other  article,  with  the  qualification  that 
they  should  not  be  altered  before  the 
expiry'  of  a specified  time  after  the  forma- 
tion of  the  company?  That  would 
prevent  the  restrictions  being  chucked  out 
on  sight  or  at  a stage  so  early  that  the 
people  who  ultimately  become  share- 
holders would  have  had  no  opportunity 
of  considering  the  matter.  Do  you  think 

that  might  be  worth  examining? Yes, 

Sir,  undoubtedly. 

5656.  Then  under  the  other  branch  of 
the  same  topic,  as  to  the  control  of 
fundamental  changes  in  the  activities  of 
the  company,  you  say  in  your  opinion 


such  control  would  be  achieved  by  the 
application  of  the  main  objects  rule,  as 
suggested  in  your  remarks  on  the  ultra 
vires  rule. Y es. 

5657.  What  I want  to  put  to  you  on 

that  is  this:  as  I understand  it,  the 
directors  would  be  bound  by  the  same 
objects,  concisely  and  intelligibly  express- 
ed. They  would  be  bound  by  those,  but 
questions  would  inevitably  arise,  as  they 
have  arisen  in  the  past,  as  to  whether  a 
particular  transaction  was  within  the  main 
objects. Yes. 

5658.  Would  that  not  lead  to  something 
very  like  the  process  of  widening  _ the 
objects  clauses  which  has  gone  on  since 
1862,  with  the  result  that  the  objects 

clause  is  now  almost  universal? 1 

suppose,  Sir,  that  would  be  largely  a 
matter  of  circumstances.  The  ideal  is  if 
one  would  have  an  objects  clause  which, 
if  you  looked  at  it,  you  could  see  exactly 
what  a company  did.  It  must  always 
perhaps  be  a matter  of  degree,  but  I would 
have  thought  that,  with  anything  app- 
roaching an  objects  clause  in  the  restricted 
sense  in  which  we  desire  to  see  it,  the 
question  of  whether  or  not  a particular  act 
is  within  that  power  would  present  less 
difficulty.  I take  your  point.  Sir,  precisely, 
but  I think  we  are  just  coming  back  to 
the  same  point. 

5659.  You  cannot  expect  the  directors 
to  conduct  a company’s  business  with 
litigation  hanging  over  their  heads,  and 
if  they  enter  upon  a transaction,  believing 
that  the  company  has  power  to  do  it  and 
then  something  goes  wrong,  they  surely 
want  to  know  they  cannot  be  struck  at 

for  exceeding  their  powers. But  would 

that  not  arise  today,  or  could  it  not  arise 
in  every  instance? 

5660.  But  we  do  not  have  the  main 
objects  clause  at  the  moment:  we  are  not 
applying  that  principle,  so  you  have  the 
universal  objects  clause  which,  on  the  face 
of  it,  enables  the  company  to  do  anything 

it  chooses. Yes.  It  is  possible  we  may 

be  rather  rigidly  minded,  but  I think  the 
view  of  the  Faculty  would  be  that  they 
would  prefer  to  worry  the  directors  rather 
than  have  a blanket  clause  enabling  a 
company  to  do  anything  it  chose:  because 
we  feel  that  stultifies  the  whole  purpose. 

5661.  But  then  a blanket  clause  may 
be  a very  comforting  thing,  and  under 
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its  protection  the  directors  may  be  able 
to  do  all  sorts  of  things  which  are  very 
much  to  the  advantage  of  the  company? 

Yes,  but  that  I take  to  be  merely  a 

matter  of  weighing  one  against  the  other. 
I may  be  entirely  wrong.  I think  it  is  not 
regarded  as  legal  to  float  a company  with 
an  objects  clause  saying  it  can  do  anything 
which  any  company  may  be  entitled  to 
do. 

5662.  The  argument  thus  goes  back  in 

a circle,  because  we  are  back  on  ultra 
vires  then. That  is  true. 

5663.  So  far  we  have  not  succeeded  in 

wrapping  this  into  a tidy  parcel:  you 
subdue  one  end  and  the  other  escapes. 
So  perhaps  we  cannot  really  carry  that 
very  much  further.  The  next  topic  is 
heading  5 (e),  the  issue  of  shares;  and 
under  that  heading  you  say,  “ In  our  view 
all  unissued  shares  should  be  issued  by 
public  issue  or  by  rights  issue  pro  rata,  or 
as  approved  by  the  company  in  general 
meeting.”.  As  to  that,  why  should  one 
put  a public  issue  in  the  forefront  if  the 
money  can  be  collected  by  means  of  a 
rights  issue  offered  to  the  shareholders 
in  the  first  instance? 1 should  im- 

mediately agree.  Sir.  I would  not  put 
the  public  issue  in  the  forefront  at  all. 

5664.  And  if  you  did,  I suppose  it 
would  be  possible  to  give  existing  holders 
some  preferential  right  of  subscribing  on 

a. pink  form? Certainly.  I am  sorry, 

'Sir:  it  was  not  intended  that  should  be 
the  primary  purpose.  It  is  bad  drafts- 
manship. 

5665.  Then  your  case  would  probably 
be  met  if  it  were  provided  that  all  shares 
issued  for  cash  should  be  offered  to  share- 
holders pro  rata,  unless  the  company  in 

general  meeting  decided  otherwise  ? 

Yes. 

5666.  It  would  be  reasonable,  as  I think 

you  recognise,  in  connection  with  that  to 
leave  to  the  directors’  discretion  the  issue 
of  small  parcels  of  shares  not  exceeding 
a certain  specified  amount:  the  instances 
of  benefiting  employees,  pension  funds, 
and  the  like,  are  given  in  your  memo- 
randum.  Yes. 

5667.  You  agree  that  would  be  a 
reasonable  exception  to  the  general  rule? 

—I  think  so,  Sir,  yes.  As  we  say,  what 
we  had  in  mind  here — and  this  is  a matter 


largely  dictated  by  one’s  own  experience 
in  these  things—is  the  prevention  of 
manipulation  which  has  happened,  as  we 
all  know,  where  there  is  no  check  on  the 
issue  of  unissued  share  capital  by 
directors. 

5668.  And  unscrupulous  directors  might 
allot  them  to  themselves  or  their  friends, 
at  a great  advantage  which  might  be 

denied  to  the  shareholders? Precisely, 

and  from  the  point  of  view  also  of  mani- 
pulating control. 

5669.  Yes,  I think  we  have  your  points 
there.  Now  there  is  the  case  in  which 
shares  were  on  their  creation  expressed  to 
be  at  the  disposal  of  the  directors  at  their 
discretion.  That  would  commonly  be  the 
case,  I suppose,  under  ordinary  articles 
of  association  as  regards  the  initial 
authorised  capital,  and  it  might  be  so  also 
as  regards  subsequent  increases  in  capital 
Yes. 

5670.  The  directors  might  succeed  in 

getting  power  front  the  company  by 
resolution  to  the  effect  that  the  shares 
would  be  at  the  disposal  of  the  directors 
Would  you  think  it  right  to  allow  the 
shareholders’  prima  facie  right  to  have  a 
pro  rata  distribution  displaced  by  an  omni- 
bus general  resolution  of  that  kind? 

I do  not  suppose  one  could  object  to  that 
if  it  were  in  relation  to  any  particular 
shares  outstanding  where  the  matter  had 
arisen.  After  all,  if  shareholders  in  general 
meeting,  or  in  meeting  to  consider  it, 
decided  they  did  not  wish  to  exercise  pro 
rata  rights  but  preferred  it  should  be  left 
to  the  discretion  of  the  directors,  then  it 
is  a matter  entirely  for  themselves.  We 
would  not  wish  to  see  the  creation,  let  us 
say,  of  new  capital  with  the  power 
entrusted  solely  to  directors  over  it  I 
think. 

Mr.  Mac/cay:  I think  not. 

5671.  Do  you  think  it  would  be  feasible 

to  legislate  so  as  to  prohibit  that  in  all 
cases  ? Mr . Shearer : I do  not  say  such 

provision  should  not  be  left  to  the  com- 
pany in  meeting;  in  other  words  we 
consider  that  such  power  should  only  be 
conferred  upon  directors  by  general 
meeting  in  relation  to  a specific  group 
class  or  creation  of  shares. 

5672.  Mr . Brown : Do  you  mean  share- 
holders’ approval  should  be  specific  for 
each  issue? — —Yes,  I would  put  it  like 
that.  I am  obliged  to  you.  Sir. 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


2nd  March,  1961]  MR.  I.  H.  shearer  and  mr.  i.  p.  H.  mackay 


[Continued 


5673.  And  you  would  do  away  with 
this  general  provision,  which  is  now 
commonplace?— Yes,  I agree  entirely. 

I may  say  our  feeling  on  this  matter  has 
been  inspired  by  certain  cases  which  we 
have  come  across  in  Scotland  over  the 
last  few  years. 

5674.  Mr.  Scott : Did  you  have  in  mind 
issues  of  equity  shares  for  cash  only,  or 
did  you  have  in  mind  any  issue  of  shares — 
for  example  the  acquisition  of  another 

company  for  shares  and  not  for  cash  ? 

We  had  in  mind,  I confess,  issues  for  cash. 

5675.  And  presumably  equity  shares 

and  possibly  debentures  with  conversion 
rights  into  equity? Yes. 

5676.  Any  issue,  in  other  words,  which 
affects  the  equity  interest  and  is  for  cash? 
That  is  so. 

5677.  Mr.  Mackinnon : Of  course,  the 
issues  of  shares  for  a consideration  other 
than  cash  could  give  rise  to  manipulation 
as  well  as  the  cash  issues,  could  they  not  ? 
That  is  perfectly  true. 

5678.  I ask  that  because  you  are  putting 

it  on  the  grounds  of  prevention  of  mani- 
pulation.  That  is  perfectly  true:  of 

course  it  could. 

5679.  Chairman:  It  may  be  said  that 
the  position  is  different  according  to 
whether  the  shares  in  question  form  part 
of  the  original  capital  or  are  created  by 
an  increase  of  capital.  In  the  former  case 
the  directors  have  such  power  over  the 
shares  as  the  promoters  of  the  company 
choose  to  put  into  the  original  articles. 
Yes. 

5680.  But  in  the  latter  case  there  has 

to  be  a resolution  and  the  shareholders 
have  to  be  asked  to  cast  their  votes  on  the 
question  whether  the  capital  is  to  be 
increased;  and  the  probability  is  that  the 
members  would  want  to  be  satisfied  as  to 
the  purpose  for  which  the  shares  were 
being  created,  as  to  whether  they  were 
going  to  be  issued  to  the  shareholders  or 
not,  and  if  not,  why  not?  They  would 
have  the  opportunity  of  ventilating  the 
whole  thing  if  they  were  able  to  use  that 
opportunity. Yes. 

5681.  So  there  is  that  degree  of  pro- 
tection, it  may  be  said. That  is  true. 

Of  course,  it  might  well  be  that  in  year  1 


it  would  prove  to  be  perfectly  proper  to 
leave  the  control,  time  and  manner  of  the 
issue  to  the  directors,  but  in  year  2 the 
climate  may  have  so  changed  that  it  would 
be  rather  a different  matter.  That  is  what 
we  have  in  mind. 

5682.  Mr.  Lumsden:  Would  you  per- 

haps put  some  time  limit  within  which  the 
authority  must  be  exercised?  At  the 
moment,  I think,  when  an  increase  is 
authorised  the  directors  are  normally 
authorised  to  issue  the  shares  in  such  a 
manner  as  they  think  fit. Yes. 

5683.  Would  there  be  any  advantage 
in  extending  that  by  adding  the  words 
“ either  by  public  issue  or  rights  issue  or 
in  any  other  way”?  I am  doubtful 
whether  it  would  be  clear,  but  supposing 
the  directors  were  given  adequate  authority 
would  you  say  that  authority  should  be 
exercised  within  the  next  12  months, 
otherwise  a new  authority  would  be 

required? That  might  be  one  of  the 

ways  of  meeting  the  problem.  If  authority 
were  given  in  year  1 and  renewable  each 
year,  it  would  give  the  company  in  meeting 
the  opportunity  of  reviewing  the  situation. 

I do  not  know  whether  we  are  over- 
stressing this  matter.  It  is  merely  the 
climate  of  opinion  of  the  last  year  or  two 
which  was  rather  brought  to  our  notice 
at  the  Bar  at  any  event,  where  the  directors 
are  unfettered.  That,  of  course,  may  be 
just  an  unfortunate  experience. 

5684.  Chairman:  For  reasons  which  I 
have  endeavoured  to  state,  it  might  be  the 
case  when  one  works  it  out  that  this 
danger  to  shareholders  only  arises  as 
regards  any  surplus  of  the  original  capital 
remaining  after  the  needs  of  formation 
have  been  met,  because  in  every  other 
case  there  has  to  be  a resolution  to 

increase  capital. Yes,  I do  accept  that, 

subject  to  the  possible  caution  that  if  you 
have  new  capital,  of  which  some  remains 
unissued,  the  climate  of  the  company  or 
of  your  boardroom  or  of  your  personal 
relations  can  change  from  time  to  time. 

5685.  Mr.  Bingen:  Could  I ask  what 
problem  it  is  which  is  worrying  Mr. 
Shearer?  He  says  he  has  come  across 
cases  where  boards  have  issued  shares 
without  consulting  shareholders  in  cir- 
cumstances which  give  rise  to  some  alarm. 
Is  it  because  they  have  issued  shares  at  an 
under-valuation  or  bought  businesses  at 
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an  over-valuation? The  problem 

worrying  those  of  us  who  deal  with  this 
aspect  of  it  has  been  almost  entirely — in 
fact  I think  I can  say  entirely,  within  my 
experience — the  immediate  question  of 
control.  That  can  obviously  lead  to  many 
other  things:  that  is,  directors  have  mani- 
pulated control  of  a company  on  a 
question  of  voting  by  their  unlimited 
power  of  issue  of  unissued  capital. 

5686.  But  not  in  circumstances  which 
would  give  rise  to  misfeasance  action? 

No,  they  were  perfectly  within  their 

powers. 

5687.  They  have  collected  the  full  con- 
sideration for  the  shares  they  have  issued? 
Yes. 

5688.  Chairman : Do  you  think  this  is  a 
case  like  the  sale  of  the  undertaking  and 
assets,  which  might  conceivably  be  dealt 
with  by  way  of  special  articles,  possibly 
with  some  restriction  on  the  date  before 
which  those  articles  could  be  abrogated  ? 

1 think  it  could,  Sir,  yes.  I am  afraid 

we  are  not  being  terribly  helpful.  It  is  the 
evil — if  that  is  not  too  strong  a word — 
which  one  has  come  across,  which  one  is 
trying  to  stop;  and  it  is  much  easier  to 
define  it  than  to  stop  it.  But  I see  no 
reason  why  it  should  not  be  done  by 
article  or,  as  Mr.  Lumsden  suggested,  by 
putting  a time  limit  on  a discretionary 
right  and  requiring  renewal  of  such  rights, 
which  I suppose  could  be  quite  easily  done. 

5689.  The  difficulty  is  that  one  is  trying 
all  the  time  to  supplement  the  protection 
of  shareholders  as  regards  attendance  at 

meetings  and  control  of  affairs. That 

is  true. 

5690.  Mr.  Brown:  With  that  in  mind, 
is  it  really  met  by  a provision  in  the 
articles;  they  could  be  altered  so  as  to 
remove  this  restrictive  power  at  any  time? 

1 think  Lord  Jenkins  suggested  it 

might  be  a form  of  entrenched  or  pro- 
tected article;  but  again  I think  we  would 
have  to  bow  to  that.  If  the  articles  can  be 
changed  at  any  time — as  they  can — and  if 
the  company  wishes  to  change  its  articles 
and  if  the  company,  having  considered 
the  matter,  wishes  to  give  the  directors  full 
discretion,  apart  from  a time  limit,  it  is 
very  difficult  to  see  why  they  should  not. 
After  all,  it  is  their  business  and  not  mine, 
so  to  speak. 


5691.  Chairman : We  have  your  general 
view  on  that  subject,  and  I think  it  is 
shared  by  many;  but  it  is  a difficult  one 
when  one  attempts  to  work  it  out  with 
any  degree  of  precision.  The  end  to  be 
achieved  is  perhaps  not  so  controversial 

as  the  means  for  achieving  it. 1 agree 

entirely,  Sir. 

5692.  Could  we  pass  from  that  to  the 
topic  of  directors'  and  officers’  dealings  in 
their  own  companies’  shares,  section  195 
of  the  Act:  and  you  express  your  con- 
clusion on  that  in  these  words: — 

“ In  our  view  the  provisions  of  section 
195  while  going  far  to  provide  for  publica- 
tion could  be  strengthened,  with  advan- 
tage, by  making  disclosure  of  directors’ 
dealings  throughout  the  year  part  of  the 
information  to  be  put  before  the  share- 
holders prior  to  the  annual  general 
meeting.”. 

That  suggestion  has  been  made  by  other 
witnesses,  but  others  again,  I think,  have 
inclined  to  the  view  that  it  would  be  un- 
necessarily imposing  too  much  of  a 
burden  on  directors  if  they  were  required 
in  general  meeting  to  supply  a summary  of 
dealings  as  well  as  keeping  the  register. 
There  is  already  the  obligation  to  keep  the 
register  under  section  195? Yes. 

5693.  Do  you  think  that  protection 
would  be  to  any  substantial  effect  increased 
if,  in  addition  to  entries  in  the  register, 
there  were  a circular  summarising  the 

effect  of  the  transactions? Yes.  Again, 

I suppose  it  might  be  that  we  are  attempt- 
ing to  legislate  for  the  idle  shareholder  in 
a sense,  because  he  can  of  course  go  and 
look  at  the  register  when  he  wishes:  he 
can  do  the  inspection,  I think  it  is  14  days 
before  the  meeting.  What  we  had  in  mind 
was  that  it  would  merely  be  an  additional 
check  on  dealings  by  directors  which 
would,  or  might,  be  promoted  by  use  of 
knowledge  which  we  feel  should  not  lead 
them  to  the  market. 

5694.  I think  many  people  share  your 
view,  and  I should  have  added  that  most 
people  who  say  the  existing  register  is 
sufficient  protection  pre-suppose,  I think, 
that  an  alteration  will  be  made  in  the  law 
as  regards  the  period  of  time  over  which 
the  register  is  open.  They  would  be  in 
favour  of  a provision  to  the  effect  that  this 
register  of  share  dealings  should  be  open 
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ideally  as  one  would  wish  to  deal  with 
such  people,  we  could  not  quite  conceive 
how  one  could  do  it  oy  legislation.  That, 
of  course,  might  be  an  argument  in  favour 
of  an  extended  power,  as  your  Lordship 
suggested  and  as  has  been  suggested  else- 
where, in  the  Board  of  Trade  to  hold  an 
inquiry  in  a given  situation. 

5708.  Chairman-.  Yes,  and  whether  that 

would  be  effective  or  not  would  depend 
on  the  manpower  available  in  the  depart- 
ment and  on  the  number  of  transactions 
which  might  occur  in  any  given  year.  It 
would  be  useless  to  have  powers  which 
were  strong  on  paper  without  at  the  same 
time  having  the  manpower  in  the  depart- 
ment to  enforce  them. Yes. 

5709.  Mr.  Althaus:  And  some  difficul- 

ties may  arise  through  initial  buying  as 
part  of  the  acquisition  operation  ? Y es. 

5710.  And  therefore  one  might  have 
some  inquiries  instituted  which  had  no 

foundation  or  justification  at  all? Yes, 

that  is  so. 

5711.  Chairman : I do  not  know  if  we 

can  carry  that  much  further  at  the  moment. 
The  next  heading  I had  noted  was  heading 
6 id)  (ii).  You  deal  there  with  the  dis- 
closure of  directors’  interests.  As  I under- 
stand it,  your  point  is  one  which  has  been 
taken  by  a number  of  other  witnesses, 
that  disclosure  of  directors’  interests  at 
present  is  made  to  the  board  and  only  to 
the  board;  and  I gather  your  view  to  be 
that  any  matter  with  respect  to  which  a 
director  has  made  disclosure  during  the 
year  under  review  should  be  particularised 
in  the  documents  laid  before  the  company 
in  general  meeting? That  is  so. 

5712.  Do  you  think  that  is  really  a 

necessary  precaution? 1 should  think 

in  99-9  per  cent,  of  cases,  no;  but  again 
it  is  merely  the  very  rare  bad  case,  which 
possibly  postulates  a bad  board  in  any 
event. 

Chairman-.  It  does  mean  another  bit  of 
paper,  which  is  something  else  for  share- 
holders to  pick  upon,  where  directors 
really  have  acted  perfectly  honestly;  and 
so  many  of  these  discussions  end  in  putting 
some  further  obligation  on  the  directors. 
One  wonders  whether  such  proposals 
ought  not  to  be  investigated  fairly  closely. 

5713.  Mr.  Lawson : Would  it  not  be 
sufficient  if  these  particulars  were  given  in 


the  same  register  as  the  directors’  share 
dealings,  for  example,  so  that  they  were 
open  for  inspection  if  someone  took  the 

trouble  to  look? Yes. 

Mr.  Brown : We  use  a standard  practice 
for  the  directors’  notices  to  the  board. 
We  are  a big  investing  company.  Our 
directors  are  directors  of  other  companies 
having  share  interests.  They  may  hold 
500  shares  in  I.C.I.,  and  if  the  board  decide 
to  buy  shares  in  I.C.I.,  are  they  to  take 
notice  of  all  directors  on  the  register? 

5714.  Mr.  Scott:  Would  you  not  say 
that  was  a matter  which  could  be  left  to 
the  directors  ? If  the  directors  know  from 
one  of  their  number  that  he  is  interested 
in  a company,  they  are  able  to  say; 

“ Thank  you  for  telling  us  that;  we  note 
it,  and  you  should  not  vote  on  it,  but  we 
will  make  up  our  minds  as  to  whether  it 
is  to  the  benefit  of  the  company  to  go 
ahead  without  having  your  vote  on  this 
project.”.  Is  it  really  necessary  for  them 
to  tell  the  shareholders  afterwards  that 
hadhappened  at  aboard  meeting?  Would 
it  help  the  shareholders  if  they  knew  it? 
There  would  have  to  be  a footnote  to  the 
effect  that  “ it  did  not  really  matter,  as  we 
were  satisfied  his  holding  did  not  affect 
or  influence  our  decision  in  dealing  with 
the  contract  ”.  The  point  of  telling  the 

directors  is  that  it  is  all  above-board. 

This  is  not  a point  which  I personally  feel 
strongly  on.  I believe  it  was  promoted 
by  the  experience  of  certain  other  mem- 
bers of  the  committee. 

5715.  If  one  bad  case  is  allowed  to 
dictate  a policy  which  covers  so  many, 
so  to  speak,  bona  fide  and  innocent  cases, 
it  probably  would  not  be  a very  good 

thing,  I think. Mr.  Mackay:  I suppose 

the  main  thing  the  committee  had  in  mind 
was  the  small  family  business  with  a very 
small  board  of  directors,  and  perhaps  a 
number  of  shareholders  who  were  con- 
nected with  the  family  but  did  not  know 
the  directors’  affairs.  If  the  directors 
were  very  close  together  it  might  be 
possible  for  them  to  ran  the  company  so 
as  to  benefit  the  concerns  in  which  they 
had  an  interest,  unknown  to  the  other 
shareholders. 

Mr.  Shearer:  It  is  the  private  company 
we  had  mainly  in  mind. 

5716.  Mr.  Lawson:  Another  type  of 
case  that  has  been  raised  is  the  case  where 
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a director  of  a company  is  also  a director 
or  perhaps  a partner  in  a firm  which  is 
responsible  for  some  part  of  the  manage- 
ment of  that  company,  for  which  that 
firm  is  receiving  substantial  fees.  One 
wonders  whether  in  that  kind  of  case, 
perfectly  proper  as  it  is,  it  is  not  a matter 
which  shareholders  should  know  about 
at  the  time  when  they  are  appointing  or 
re-appointing  that  person  to  the  board. 

That  is  generally  what  was  in  view, 

Sir.  That  is  an  instance  of  the  sort  of 
thing  which  was  felt  it  would  be  better  to 
take  beyond  the  confines  of  the  board 
room:  but  I appreciate  immediately  there 
is  a lot  to  be  said  on  the  other  side — that 
this  might  lead  to  an  elaboration  which 
would  not  serve  any  good  purpose. 

5717.  Chairman:  You  may  also  have 
a director  of  a company  which  is  res- 
ponsible for  letting  a number  of  retail 
boot  shops,  and  he  is  also  a director  of  a 
company  which  is  concerned  with  renting 
similar  premises  for  the  purpose  of 
carrying  on  a retail  trade  in  boots.  Then 
it  might  be  said  that  director  had  a foot 
in  both  camps  and  was  permanently  fixed 
in  a position  in  which  his  duty  and  his 

interests  conflicted? That  is  so,  and 

that  is  a thing  which,  as  Mr.  Lawson  has 
suggested,  shareholders  might  well  wish 
to  take  into  account  when  the  time  came 
to  consider  his  continuing  as  director. 
I think  it  is  true  as  far  as  my  recollection 
goes  that  the  instances  cited  to  us  by  those 
who  were  anxious  about  this  were  all 
small  private  family  companies,  to  all 
intents  and  purposes.  I think  that  is  so, 
is  it  not? 

Mr.  Mackay : Yes. 

5718.  And  then  you  get  fraud  on  the 
minority,  and  that  kind  of  consideration. 
Mr.  Shearer : The  border-line  some- 
times would  be  very  difficult  to  draw. 

Mr.  Mackay:  I think  our  idea  would 
be  satisfied  by  any  method  in  which 
intimations  given  to  the  board  were 
accessible  to  the  shareholder,  if  that  could 
be  devised. 

5719.  Mr.  Bingen:  Well  after  the  trans- 
action had  been  completed? Mr. 

Shearer:  Yes,  we  cannot  contemplate 
holding  up  a transaction. 

Mr.  Mackay:  I think  we  felt  it  was 
most  likely  to  arise  in  continuing  cases. 


Mr.  Lawson:  I think  there  may  be  a 
big  difference  between  the  kind  of  case 
Mr.  Scott  mentioned  and  the  type  of 
continuing  case,  of  which  there  are  a 
great  many  even  with  public  companies, 
in  which  the  whole  arrangement  is  very 
confidential  to  both  sides.  There  is  no 
objection,  but  is  it  not  something  which 
should  be  somewhere  on  record  and 
which  shareholders  can  know  about  if 
they  take  the  trouble  to  go  and  look?  I 
think  that  is  the  point. 

Mr.  Bingen:  Would  it  meet  Mr. 
Lawson’s  point  if  a company  had  to 
disclose  in  its  list  of  directorships  what 
other  directorships  those  directors  held? 

Mr.  Watson:  I would  not  have  thought 
that  would  cover  this  particular  case. 
You  will  be  aware  that  many  plantation 
companies  in  particular,  and  perhaps 
investment  trust  companies,  have  directors 
who  are  appointed  by  firms  who  are  the 
managing  agents,  secretaries,  and  so  forth 
of  those  companies;  and  their  remunera- 
tion is  of  course  fixed  by  the  directors. 
Should  the  partners  of  those  managing 
agents  predominate  on  the  directorate  of 
the  company  it  is  possible  that  the  terms 
upon  which  the  agents  were  engaged 
might  not  be  quite  satisfactory.  There  is 
no  suggestion  that  that  happens,  so  far 
as  my  knowledge  goes;  but  obviously  the 
possibility  is  there,  and  if  it  were  made 
compulsory,  as  Mr.  Bingen  suggested, 
that  other  directorships  should  be  shown, 
it  would  also  be  necessary  to  cover  this 
point;  I think  partnerships  would  also 
have  to  be  included. 

Mr.  Bingen : I merely  threw  it  out  as  a 
suggestion  but,  of  course,  Indian  com- 
panies deal  specifically  with  the  problem 
of  managing  agents.  There  are  all  sorts 
of  restrictions  on  managing  agents  under 
recent  Indian  legislation. 

5720.  Mr.  Althaus:  If  it  were  thought 
necessary  to  have  some  public  declaration 
of  directors’  interests,  could  it  be  confined 
perhaps  to  such  cases  where  the  directors, 
after  consideration,  had  found  the  in- 
terests to  be  material?  There  must  be 
many  cases  where  it  is  a very  important 
factor  and  many  cases  where  it  is  a 
negligible  factor,  and  the  directors  could 
easily  decide  which  were  the  important 
cases.  Supposing  it  was  thought  de- 
sirable to  have  that,  would  it  be  a helpful 
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ideally  as  one  would  wish  to  deal  with 
such  people,  we  could  not  quite  conceive 
how  one  could  do  it  Dy  legislation.  That, 
of  course,  might  be  an  argument  m favour 
of  an  extended  power,  as  your  Lordship 
suggested  and  as  has  been  suggested  else- 
where, in  the  Board,  of  Trade  to  hold  an 
inquiry  in  a.  given  situation. 


5708  Chairman:  Yes,  and  whether  that 
would  be  effective  or  not  would  depend 
on  the  manpower  available  in  the  depart- 
ment and  on  the  number  of  transactions 
which  might  occur  in  any  given  year.  It 
would  be  useless  to  have  powers  which 
were  strong  on  paper  without  at  the  same 
time  having  the  manpower  in  the  depart- 
ment to  enforce  them. Yes. 


5709.  Mr.  Althaus:  And  some  difficul- 

ties may  arise  through  initial  buying  as 
part  of  the  acquisition  operation? Yes. 

5710.  And  therefore  one  might  have 

some  inquiries  instituted  which  had  no 
foundation  or  justification  at  all? Yes, 


that  is  so. 


5711.  Chairman:  I do  not  know  if  we 
can  carry  that  much  further  at  the  moment. 
The  next  heading  I had  noted  was  heading 
6 ( d ) (ii).  You  deal  there  with  the  dis- 
closure of  directors’  interests.  As  I under- 
stand it,  your  point  is  one  which  has  been 
taken  by  a number  of  other  witnesses, 
that  disclosure  of  directors’  interests  at 
present  is  made  to  the  board  and  only  to 
the  board;  and  I gather  your  view  to  be 
that  any  matter  with  respect  to  which  a 
director  has  made  disclosure  during  the 
year  under  review  should  be  particularised 
in  the  documents  laid  before  the  company 
in  general  meeting? That  is  so. 


5712.  Do  you  think  that  is  really  a 

necessary  precaution? 1 should  think 

in  99-9  per  cent,  of  cases,  no;  but  again 
it  is  merely  the  very  rare  bad  case,  which 
possibly  postulates  a bad  board  in  any 
event. 


Chairman:  It  does  mean  another  bit  of 
paper,  which  is  something  else  for  share- 
holders to  pick  upon,  where  directors 
really  have  acted  perfectly  honestly;  and 
so  many  of  these  discussions  end  in  putting 
some  further  obligation  on  the  directors. 
One  wonders  whether  such  proposals 
ought  not  to  be  investigated  fairly  closely. 

5713.  Mr.  Lawson:  Would  it  not  be 
sufficient  if  these  particulars  were  given  in 


the  same  register  as  the  directors’  share 
dealings,  for  example,  so  that  they  were 
open  for  inspection  if  someone  took  the 

trouble  to  look? Yes. 

Mr.  Brown:  We  use  a standard  practice 
for  the  directors’  notices  to  the  board. 
We  are  a big  investing  company.  Our 
directors  are  directors  of  other  companies 
having  share  interests.  They  may  hold 
500  shares  in  I.C.I.,  and  if  the  board  decide 
to  buy  shares  in  I.C.I.,  are  they  to  take 
notice  of  all  directors  on  the  register? 

5714.  Mr.  Scott:  Would  you  not  say 
that  was  a matter  which  could  he  left  to 
the  directors  ? If  the  directors  know  from 
one  of  their  number  that  he  is  interested 
in  a company,  they  are  able  to  say: 

“ Thank  you  for  telling  us  that  : we  note 
it,  and  you  should  not  vote  on  it,  but  we 
will  make  up  our  minds  as  to  whether  it 
is  to  the  benefit  of  the  company  to  go 
ahead  without  having  your  vote  on  this 
project.”.  Is  it  really  necessary  for  them 
to  tell  the  shareholders  afterwards  that 
had  happened  at  a board  meeting?  Would 
it  help  the  shareholders  if  they  knew  it? 
There  would  have  to  be  a footnote  to  the 
effect  that  “ it  did  not  really  matter,  as  we 
were  satisfied  his  holding  did  not  affect 
or  influence  our  decision  in  dealing  with 
the  contract  ”.  The  point  of  telling  the 
directors  is  that  it  is  all  above-board.  - 
This  is  not  a point  which  I personally  feel 
strongly  on.  I believe  it  was  promoted 
by  the  experience  of  certain  other  mem- 
bers of  the  committee. 

5715.  If  one  bad  case  is  allowed  to 
dictate  a policy  which  covers  so  many, 
so  to  speak,  bona  fide  and  innocent  cases, 
it  probably  would  not  be  a very  good 

thing,  I think. Mr.  Mackay:  I suppose 

the  main  thing  the  committee  had  in  mind 
was  the  small  family  business  with  a very 
small  board  of  directors,  and  perhaps  a 
number  of  shareholders  who  were  con- 
nected with  the  family  hut  did  not  know 
the  directors’  affairs.  If  the  directors 
were  very  close  together  it  might  be 
possible  for  them  to  run  the  company  so 
as  to  benefit  the  concerns  in  which  they 
had  an  interest,  unknown  to  the  other 
shareholders. 

Mr.  Shearer:  It  is  the  private  company 
we  had  mainly  in  mind. 

5716.  Mr.  Lawson:  Another  type  of 
case  that  has  been  raised  is  the  case  where 
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a director  of  a company  is  also  a director 
or  perhaps  a partner  in  a firm  which  is 
responsible  for  some  part  of  the  manage- 
ment of  that  company,  for  which  that 
firm  is  receiving  substantial  fees.  One 
wonders  whether  in  that  kind  of  case, 
perfectly  proper  as  it  is,  it  is  not  a matter 
which  shareholders  should  know  about 
at  the  time  when  they  are  appointing  or 
re-appointing  that  person  to  the  board. 

That  is  generally  what  was  in  view, 

Sir.  That  is  an  instance  of  the  sort  of 
thing  which  was  felt  it  would  be  better  to 
take  beyond  the  confines  of  the  board 
room:  but  I appreciate  immediately  there 
is  a lot  to  be  said  on  the  other  side — that 
this  might  lead  to  an  elaboration  which 
would  not  serve  any  good  purpose. 

5717.  Chairman'.  You  may  also  have 
a director  of  a company  which  is  res- 
ponsible for  letting  a number  of  retail 
boot  shops,  and  he  is  also  a director  of  a 
company  which  is  concerned  with  renting 
similar  premises  for  the  purpose  of 
carrying  on  a retail  trade  in  boots.  Then 
it  might  be  said  that  director  had  a foot 
in  both  camps  and  was  permanently  fixed 
in  a position  in  which  his  duty  and  his 

interests  conflicted? That  is  so,  and 

that  is  a thing  which,  as  Mr.  Lawson  has 
suggested,  shareholders  might  well  wish 
to  take  into  account  when  the  time  came 
to  consider  his  continuing  as  director. 
I think  it  is  true  as  far  as  my  recollection 
goes  that  the  instances  cited  to  us  by  those 
who  were  anxious  about  this  were  all 
small  private  family  companies,  to  all 
intents  and  purposes.  I think  that  is  so, 
is  it  not? 

Mr.  Mackay:  Yes. 

5718.  And  then  you  get  fraud  on  the 
minority,  and  that  kind  of  consideration. 
Mr.  Shearer:  The  border-line  some- 
times would  be  very  difficult  to  draw. 

Mr.  Mackay:  I think  our  idea  would 
be  satisfied  by  any  method  in  which 
intimations  given  to  the  board  were 
accessible  to  the  shareholder,  if  that  could 
be  devised. 

5719.  Mr.  Bingen:  Well  after  the  trans- 
action had  been  completed? Mr. 

Shearer:  Yes,  we  cannot  contemplate 
holding  up  a transaction. 

Mr.  Mackay:  I think  we  felt  it  was 
most  likely  to  arise  in  continuing  cases. 


Mr.  Lawson:  I think  there  may  be  a 
big  difference  between  the  kind  of  case 
Mr.  Scott  mentioned  and  the  type  of 
continuing  case,  of  which  there  are  a 
great  many  even  with  public  companies, 
in  which  the  whole  arrangement  is  very 
confidential  to  both  sides.  There  is  no 
objection,  but  is  it  not  something  which 
should  be  somewhere  on  record  and 
which  shareholders  can  know  about  if 
they  take  the  trouble  to  go  and  look?  I 
think  that  is  the  point. 

Mr.  Bingen:  Would  it  meet  Mr. 
Lawson’s  point  if  a company  had  to 
disclose  in  its  list  of  directorships  what 
other  directorships  those  directors  held? 

Mr.  Watson : I would  not  have  thought 
that  would  cover  this  particular  case. 
You  will  be  aware  that  many  plantation 
companies  in  particular,  and  perhaps 
investment  trust  companies,  have  directors 
who  are  appointed  by  firms  who  are  the 
managing  agents,  secretaries,  and  so  forth 
of  those  companies;  and  their  remunera- 
tion is  of  course  fixed  by  the  directors. 
Should  the  partners  of  those  managing 
agents  predominate  on  the  directorate  of 
the  company  it  is  possible  that  the  terms 
upon  which  the  agents  were  engaged 
might  not  be  quite  satisfactory.  There  is 
no  suggestion  that  that  happens,  so  far 
as  my  knowledge  goes;  but  obviously  the 
possibility  is  there,  and  if  it  were  made 
compulsory,  as  Mr.  Bingen  suggested, 
that  other  directorships  should  be  shown, 
it  would  also  be  necessary  to  cover  this 
point;  I think  partnerships  would  also 
have  to  be  included. 

Mr.  Bingen:  I merely  threw  it  out  as  a 
suggestion  but,  of  course,  Indian  com- 
panies deal  specifically  with  the  problem 
of  managing  agents.  There  are  all  sorts 
of  restrictions  on  managing  agents  under 
recent  Indian  legislation. 

5720.  Mr.  Althaus:  If  it  were  thought 
necessary  to  have  some  public  declaration 
of  directors’  interests,  could  it  be  confined 
perhaps  to  such  cases  where  the  directors, 
after  consideration,  had  found  the  in- 
terests to  be  material?  There  must  be 
many  cases  where  it  is  a very  important 
factor  and  many  cases  where  it  is  a 
negligible  factor,  and  the  directors  could 
easily  decide  which  were  the  important 
cases.  Supposing  it  was  thought  de- 
sirable to  have  that,  would  it  be  a helpful 
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way  of  approaching  the  problem? 

Mr.  Shearer:  Yes,  I suppose  that  would  do 
it:  it  would  not  meet  the  case  of  the  bad 
directorate,  of  course.  I wonder  whether 
there  would  really  be  much  difficulty 
about  our  proposal.  I do  not  think  it 
would  be  difficult  to  keep  a register  of 
disclosures  or  make  a submission  to  the 
annual  meeting  because  after  all  it  is 
merely  an  excerpt  from  each  directors' 
meeting— just  a few  lines  from  each 
meeting,  which  would  be  open  to  in- 
spection in  the  same  way  as  a registered 
dealing. 

Mr.  Lawson:  You  could  combine  that 
with  Mr.  Althaus’  point;  as  Mr.  Brown 
has  said  there  is  not  much  point  in 
listing  a whole  number  of  shareholdings 
of  directors.  A whole  lot  of  information 
would  then  be  included  which  was  not 
material  at  all. 

5721.  Mr.  Mackinnon:  If  section  199 

were  amended  to  refer  to  “ material 
interests  ” and  not  “ every  interest  ”,  then 
that  would  fit  in  with  what  Mi*.  Althaus 
said.  It  would  eliminate  the  absurdity 
of  recording  the  interests  of  people  who 
have  a few  shares  in  a multitude  of  large 
companies. That  is  perfectly  true. 

5722.  Chairman:  Then  the  upshot  is 
that  the  point  is  one  which  merits  con- 
sideration, but  it  looks  as  though  the 
scope  of  transactions  in  respect  of  which 
disclosure  is  now  necessary  under  the 
existing  Law  should  be  reviewed  to  see 
whether  their  scope  can  be  limited  in  any 
way,  so  as  to  make  this  piece  of  legislation, 
if  it  were  adopted,  not  unnecessarily 

burdensome  on  the  directors? 1 would 

agree  with  you,  Sir. 

5723.  Now  the  next  topic  is  whether 
bodies  corporate  should  be  allowed  to  act 
as  directors.  The  view  of  the  Faculty  is 
that  they  should  not,  and  if  I may  say  so, 
there  are  a good  many  people  who 
sympathise  with  that  view:  but  actually, 
as  no  doubt  you  are  aware,  the  Act  as  it 
stands  does  clearly  contemplate  that 
corporate  bodies  should  be  allowed  so 
to  act — for  example,  section  200  (2)  (b). 
Yes,  Sir. 

5724.  You  would  amend  the  Act  to 
give  effect  to  your  view  that  bodies 

corporate  should  not  be  directors? 

That  is  so,  Sir. 


5725.  An  exception  has  been  suggested 
to  us  as  regards  directors  of  wholly-owned 
subsidiaries.  Where  you  have  a sole 
shareholder,  or  as  near  that  as  you  can 
get,  the  natural  thing  would  seem  to  be 
to  allow  the  holding  company  to  act  as 
director.  I do  not  say  it  is  right,  but  that 
obviously  has  something  to  be  said  for  it. 

I do  not  think  one  would  be  entitled 

to  object  to  that:  that  was  not  what  we 
had  in  mind  when  we  were  objecting  to 
the  idea  of  a body  corporate  being  a 
director — it  was  really  the  concealed  and 
possibly  uncontrollable  director  in  the 
ordinary  company. 

5726.  Yes,  I follow  that,  I think.  Then 

the  next  topic  is  voteless  shares,  a matter 
which  has  attracted  a good  deal  of 
controversy  in  the  press.  You  set  out 
your  views  very  fully  and  clearly,  if  I may 
say  so,  and  the  upshot  of  your  delibera- 
tions is  that  in  your  view  these  shares 
should  not  be  made  illegal  but  that  the 
position  of  the  holder  of  such  shares 
should  be  strengthened  in  certain  respects, 
and  those  you  set  out  in  your  memoran- 
dum. The  first  is  one  which  has  occurred  to 
everybody,  I think — it  should  be  required 
that  “ all  such  shares  be  described  and 
quoted  in  a manner  which  would  expressly 
disclose  their  lack  of  voting  rights  or  the 
fact  that  the  voting  rights  attached  to 
them  are  restricted  ”.  I do  not  think  that 
is  a view  probably  with  which  many 
people  would  quarrel.  And  your  second 
one  is  “ requiring  information  of  all 
business  to  be  discussed  at  meetings  of 
the  voting  shareholders  to  be  communi- 
cated, in  the  same  manner  and  contemp- 
oraneously with  communication  to  voting 
shareholders,  to  those  equity  shareholders 
who  have  no  voting  rights  or  whose 
voting  rights  are  restricted”.  That  would 
give  voteless  shareholders  the  right  to 
receive  notices  of  meetings  and  the 
business  to  be  transacted  throughout, 
though  they  would  not  be  entitled  to  vote 
at  the  meeting? 'Yes. 

5727.  And  finally,  “permitting  the 
latter  category  of  shareholders  to  attend 
and  speak  at  the  meetings  of  voting 
shareholders;  and  perhaps,  in  defined 
circumstances,  empowering  the  less  fav- 
oured equity  shareholders  to  submit 
resolutions  to  be  voted  upon  by  the  voting 
shareholders”.  So  that  would  improve 
the  voteless  shareholders’  position  in 
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some  respects  without  going  back  on  the 
terms  of  their  contract  to  the  effect  that 

they  would  not  be  allowed  to  vote? 

That  is  so : there  was  some  difference  of 
opinion  and  one  school  of  thought  said, 
“ If  you  buy  voteless  shares  it  is  your  own 
look-out”;  and  the  other  school,  which 
won  the  day,  put  forward  the  views 
expressed  here — that  is,  at  least  give  the 
man  more  information  about  his  company 
and  possibly  allow  him  to  put  forward  his 
views  to  be  voted  on  by  those  who  have 
votes. 

5728.  Would  you  go  further  and  suggest 
that  on  certain  matters  these  voteless 
shareholders  should  be  entitled  to  vote 
notwithstanding  their  contract,  the  matters 
in  mind  being  analogous  to  those  on 
which  preference  shareholders  with  re- 
stricted rights  are  now  entitled  to  vote — 
for  example,  a resolution  to  wind  up  the 

company,  that  kind  of  thing? The 

upshot  of  this  matter  was  discussed  and 
our  view  at  the  end  of  it,  for  what  it  is 
worth,  is  that  if  that  were  done  we  thought 
it  was  going  a little  too  far.  If  you  take 
the  situation  of  a purchaser  who  is  going 
to  have  it  made  quite  clear  to  him  that 
he  is  buying  a non-voting  share;  he  would 
be  given  the  information  and  we  thought 
that  there  the  line  should  be  drawn.  We 
thought  if  one  went  into  the  next  category 
where  you  had  what  one  might  call  class 
rights,  you  would  really  be  creating  an 
entirely  different  type  of  share. 

5729.  I follow  that.  It  is  obviously  a 
perfectly  tenable  position,  and  if  the  line 
is  not  to  be  drawn  there  it  is  difficult  to 
see  where  to  draw  it,  short  of  giving 

complete  protection  of  class. That  is 

what  we  had  in  mind. 

5730.  Mr,  Lumsden : May  I raise  one 
small  point?  If  your  proposals  were 
adopted  that  non-voting  shareholders 
should  be  entitled  to  attend  and  possibly 
also  speak  at  meetings,  I suppose  it  would 
follow  that  in  order  to  hold  a meeting  at 
short  notice  you  would  require  the  consent 
of  the  non-voting  shareholders  entitled 
to  attend  as  well  as  the  voting  share- 
holders whose  consent  alone  is  required 

at  present  ? Possibly  with  the  standing 

proposal  it  would  be  so.  It  would  not 
have  been  in  my  mind,  I confess. 

5731.  I was  envisaging  the  voting  share- 
holders might  be  a dozen  people  whose 
consent  could  be  obtained  round  the 


table,  and  you  might  have  a large  number, 
perhaps  five  thousand  non-voting  “A” 
shareholders  who  would  be  entitled  under 
your  proposal  to  attend  and  speak.  Pre- 
sumably that  would  follow? That 

would  undoubtedly  follow.  I rather  shied 
back  from  the  impossibility  of  a true 
emergency  meeting  being  held  there.  But 
in  the  ordinary  instance  certainly  that 
would  follow  and  I think  it  would  have  to 
follow,  but  I do  not  quite  see  how  one 
could  so  define  “ emergency  ” to  brush 
it  aside. 

5732.  Chairman-.  Passing  from  that,  the 
next  matter  I have  noted  is  heading  8, 
protection  of  minorities.  You  go  into 
that  in  some  detail,  but  is  it  your  view 
that  section  210,  which  is  the  material 
section  here,  should  be  capable  of  being 
worked  effectively  if  what  has  been  called 
in  our  discussions  “ the  winding  up 

criterion  ” were  repealed? That  is  so, 

Sir,  yes. 

5733.  If  the  dissatisfied  shareholder 
could  obtain  relief  from  the  Court  without 
first  having  to  prove  that  the  case  was  one 
in  which  a winding  up  order  might  be 
made,  then  you  agree  his  position  would 
be  greatly  strengthened  and  the  section 
might  operate  more  effectively  than  it  has 

at  present? 1 think  we  were  very 

strongly  of  the  opinion,  Sir,  that  that 
would  be  so. 

5734.  Then  the  next  one  is  the  protec- 
tion of  special  classes  of  shares.  There  you 
have  raised  the  difficulty  that  clause  4 of 
Table  A about  separate  class  meetings 
does  not  make  adequate  provision  as  to 
the  necessary  quorum  in  all  circumstances, 
with  the  result  that  a perfectly  proper 
class  modification  necessary  in  order  to 
put  through  some  scheme  of  reduction  or 
something  of  that  kind  is  held  up  in- 
definitely. That  I think  is  your  criticism 
under  this  head,  and  I see  no  reason  why 
it  should  not  as  a matter  of  legislation  be 
satisfactorily  dealt  with  either  by  modify- 
ing the  form  of  clause  4 of  Table  A or  by 
extending  section  135.  What  is  required 
is  something  in  the  way  of  an  amendment 
to  Table  A under  which,  as  in  the  case  of 
a general  meeting  of  the  company,  if  the 
quorum  is  not  present  at  the  time  fixed 
for  holding  the  meeting  or  within  a 
specified  time  thereafter,  the  meeting  shall 
be  adjourned  for  a specified  period  and  at 
the  adjourned  meeting  the  members 
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actually  present  shall  constitute  a quorum. 
That  really  is  your  suggestion  here,  is  it 
not  ? Yes,  that  is  so,  Sir. 

5735.  Then  there  is  the  question  which 
sometimes  arises  where  you  have  more 
than  one  class  of  shares,  but  for  some 
reason  or  another  no  modification  clause 
has  been  put  into  the  articles  or  into  the 
memorandum.  What  would  be  your  view 
on  the  suggestion  that  in  such  cases  the 
articles  of  association  should  be  deemed 
to  contain  the  appropriate  modification 
machinery,  overriding  the  memorandum 

so  far  as  is  necessary? 1 do  not  think 

one  could  object  to  that,  Sir.  I think  that 
would  be  acceptable. 

5736.  Of  course  it  would  be  technically 
altering  rights,  but  it  would  be  altering 
them  by  putting  in  provisions  which  are 
invariably  or  almost  invariably  contained 

in  modem  articles  of  association. 

That  is  so,  and  I take  it  the  purchaser  who 
would  be  buying  on  that  basis  of  contract 
would  be  deemed  to  have  knowledge  of 
that,  he  would  not  be  having  his  purchase 
lessened  in  value  necessarily. 

5737.  But  there  is  the  contrary  argu- 
ment that  where  there  are  no  provisions 
for  modification  of  class  rights  by  means 
of  separate  consents  or  separate  meetings, 
then  the  whole  thing  can  be  done  by 
special  resolution  of  the  company  without 
consulting  the  class  at  all.  The  next 
matter  is  the  matter  you  raise  under  the 
heading  of  the  Board  of  Trade  powers  to 
appoint  inspectors,  and  there  you  point 
out,  I think,  a difference  between  section 
167  (3)  and  167  (4).  Perhaps  I had  better 
refer  to  the  section;  I think  one  can  begin 
at  subsection  (2): — 

“ (2)  An  inspector  may  examine  on  oath 
the  officers  and  agents  of  the  company  or 
other  body  corporate  in  relation  to  its 
business,  and  may  administer  an  oath 
accordingly. 

“ (3)  If  any  officer  or  agent  of  the  com- 
pany or  other  body  corporate  refuses  to 
produce  to  the  inspectors  any  book  or 
document  which  it  is  his  duty  under  this 
section  so  to  produce,  or  refuses  to  answer 
any  question  which  is  put  to  him  by  the 
inspectors  with  respect  to  the  affairs  of  the 
company  or  other  body  corporate,  as  the 
case  may  be,  the  inspectors  may  certify 
the  refusal  under  their  hand  to  the  Court, 


and  the  Court  may  thereupon  inquire  into 
the  case,  and  after  hearing  any  witnesses 
who  may  be  produced  against  or  on  behalf 
of  the  alleged  offender  and  after  hearing 
any  statement  which  may  be  offered  in 
defence,  punish  the  offender  in  like  manner 
as  if  he  had  been  guilty  of  contempt  of  the 
Court.”. 

That  relates  to  officers  or  agents  of  the 
company,  and  it  is  followed  by  subsection 
(4):— 

“ (4)  If  an  inspector  thinks  it  necessary 
for  the  purpose  of  his  investigation  that  a 
person  whom  he  has  no  power  to  examine 
on  oath  should  be  so  examined,  he  may 
apply  to  the  Court  and  the  Court  may  if 
it  sees  fit  order  that  person  to  attend  and 
be  examined  on  oath  before  it  on  any 
matter  relevant  to  the  investigation,  and 
on  any  such  examination — 

“ {a)  the  inspector  may  take  part  therein 
either  personally  or  by  solicitor  or 
counsel; 

“ ( b ) the  Court  may  put  such  questions 
to  the  person  examined  as  the  Court 
thinks  fit; 

“ (c)  the  person  examined  shall  answer 
all  such  questions  as  the  Court  may  put 
or  allow  to  be  put  to  him,  but  may  at  his 
own  cost  employ  a solicitor  with  or  with- 
out counsel,  who  shall  be  at  liberty  to  put 
to  him  such  questions  as  the  Court  may 
deem  just  for  the  purpose  of  enabling 
him  to  explain  or  qualify  any  answers 
given  by  him.”. 

Your  view,  as  I understand  it,  is  that 
subsection  (3)  is  unduly  hard  on  the 
officer  or  agent,  because  it  denies  to  him 
certain  facilities  which  the  other  person 
mentioned  in  subsection  (4)  enjoys,  in 
particular,  being  represented  by  solicitor 
and  counsel. That  is  so. 

5738.  The  point  you  take  in  your 

memorandum  is  in  relation  to  the  examina- 
tion of  officers  of  the  company  as  defined; 
there  seems  to  be  no  right  of  the  person 
being  examined  to  be  represented  by 
solicitor  or  counsel? Yes. 

5739.  You  also  point  out  that  it  seems 
that  the  person  under  examination  may 
not  refuse  to  answer  any  question  on  the 

ground  that  it  may  incriminate  him. 

I think  that  may  be  debatable,  but  I do 
feel  it  is  so. 
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5740.  Your  view  really  is  that  section 
167  (3)  and  (4)  should  be  assimilated  to  a 
greater  extent  so  that  the  rights  of  the 
accused  person  may  be  the  same  whether 
he  is  an  officer  or  agent  or  some  other 

person  under  subsection  (4)  ? That  is 

so.  Sir,  yes. 

5741.  That  is  a matter  which  must  be 
looked  into  obviously  with  some  care  in 
relation  to  the  other  germane  provisions 
of  the  Act.  I do  not  think  it  would  be 
possible  to  form  a view  upon  these  two 
subsections  in  isolation.  Those  are  the 
points  you  have  raised  upon  that;  but  as 
we  are  discussing  the  Board  of  Trade 
powers  of  inspection,  have  you  or  the 
Faculty  any  criticism  to  make  of  the  pro- 
cedure and  machinery  for  inspection  and 

the  way  it  has  worked  in  practice? 

No,  Sir. 

5742.  We  can  pass  from  that,  and  the 
next  matter  concerns  disclosure  of  owner- 
ship and  control,  with  particular  reference 
to  nominee  shareholders  and  directors. 
As  to  nominee  shareholders,  you  are  in 

favour  of  disclosure,  are  you  not? 

Yes. 

5743.  If  I may  use  the  term,  you  are 
whole  hog  supporters  of  disclosure  and 
would  favour  a register  setting  out  the 
beneficial  owners;  or  do  you  not  go  quite 

so  far  as  that? Yes,  I think  we  are 

whole  hog  on  this  matter. 

5744.  The  difficulty  is  that  anything  in 
the  nature  of  a register  of  beneficial  interest 
would,  one  is  told  and  one  can  well  under- 
stand, involve  a very  great  deal  of  work. 
The  amount  of  work  that  would  have  to 
be  done  as  regards  the  current  position, 
let  alone  the  pre-existing  position,  would 
be  likely  to  be  enormous;  and  supposing 
that  was  considered  a ground  for  not 
accepting  your  whole  hog  view,  various 
other  suggestions  of  a less  extreme 
character  have  been  made,  and  I do  not 
know  whether  you  would  care  to  give 
your  views  upon  some  of  them.  The  first 
I would  mention  is  that  the  registered 
holder  must  disclose  whether  he  holds  as 
beneficial  owner  or  not.  The  next  one  is 
that  the  beneficial  owner  of  more  than, 
say,  10  per  cent,  of  the  equity  should  be 
placed  under  an  obligation  to  disclose, 
the  onus  would  be  on  him.  Then  it  has 
been  suggested  that  the  directors  should 
have  power  to  require  any  shareholder  to 


disclose  the  identity  of  any  person  other 
than  himself  who  is  beneficially  interested 
in  any  of  the  shares  he  holds.  That 
empowers  the  directors  to  call  for  a state- 
ment of  beneficial  interest  if  they  think  the 
circumstances  of  a particular  case  warrant 
that  course.  As  an  alternative  to  that  it 
is  suggested  that  the  directors  should  have 
power  to  require  the  Board  of  Trade  to 
investigate  under  the  existing  machinery, 
mutatis  mutandis,  the  beneficial  ownership 
of  any  shares  which  they  have  reason  to 
suspect  to  be  beneficially  owned  by  any 
person  other  than  the  registered  holder. 
That  differs  from  the  previous  suggestion 
in  that  it  would  be  for  the  Board  of  Trade 
and  not  for  the  directors  to  carry  out  the 
investigation.  And  it  also  differs  from  the 
existing  provisions  of  the  Act  about  an 
investigation  of  the  ownership  of  shares, 
in  that  the  Board  of  Trade  could  be  set 
in  motion  at  the  instance  of  the  board  of 
directors  instead  of  by  a resolution  of  the 
company  which  is  made  necessary  at 
present.  I do  not  know  if  you  have  any 
views  upon  the  first  one,  which  I might 
recapitulate  as  placing  an  obligation  on 
the  registered  holder  to  say  whether  he 

holds  as  beneficial  owner  or  not. One 

would  certainly  accept  that.  Sir,  because 
that  is  the  first  step. 

5745.  What  would  you  say  to  the 
suggestion  that  the  beneficial  owner  of 
more  than  10  per  cent,  of  the  equity  must 
disclose?  That  puts  it  on  his  own 
conscience  to  do  it  whether  anybody  tells 

him  to  do  so  or  not. 1 could  not  object 

to  that.  Sir.  It  is  again  a step  in  the 
direction  in  which  we  wish  to  turn. 

5746.  And  as  regards  the  others,  a 
discretionary  power  on  the  directors  to 
demand  information  themselves  or  to  set 

the  Board  of  Trade  in  motion. 1 would 

accept  that.  Sir. 

5747.  Which  would  you  like  to  have  if 
you  could  have  some  only  of  these  rather 

lame  alternatives? -I  would  certainly 

like  the  disclosure  of  the  fact  whether  a 
person  is  the  beneficial  owner.  I should 
like  all  three,  but  if  I cannot  get  all  three 
I would  certainly  wish  for  the  first  one, 
and  possibly  the  last,  the  power  of  the 
directors  to  institute  an  inquiry  through 
the  Board  of  Trade. 

Mr.  Bingen:  The  first  one  would  not 
take  you  very  far,  it  would  simply  tell 
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you  that  the  registered  holder  was  a 
nominee. 

Chairman-.  It  might  tell  the  directors 
that  there  was  a situation  building  up 
which  meant  that  the  time  would  shortly 
he  ripe,  if  indeed  it  was  not  already  ripe, 
for  them  or  the  Board  of  Trade  at  their 
instigation  to  investigate. 

5748.  Mr.  Lawson-.  What  is  the  real 
reason  behind  your  suggestion?  Why  is 
it  that  fundamentally  you  think  it  is 
necessary  that  beneficial  interests  should 

be  disclosed? 1 think  our  last  sentence 

rather  tried  to  put  it,  I am  afraid,  rather 
vaguely.  It  again  is  within  the  con- 
ception which  I understand  the  Faculty 
holds,  possibly  an  old-fashioned  one 
nowadays,  that  we  think  a person  who  is 
going  to  invest  or  has  invested  or  who 
thinks  of  increasing  his  investment  should 
be  in  a position,  by  looking  at  the  docu- 
ments of  the  company,  to  have  some  clear 
idea  of  those  with  whom  he  is  associating 
and  of  those  who  control  the  company 
•in  which  he  is  a shareholder.  What  we 
do  feel  is  that  the  tendency  nowadays  in 
very  many  companies  is  that  the  ordinary 
person  who  comes  along  just  has  not  the 
slightest  idea. 

5749.  Mr.  Bingen:  Does  it  help  him  to 
know,  provided  the  management  is  good 
and  the  record  is  good,  who  his  fellow- 

shareholders  are? That  is  perfectly 

true.  I suppose  in  one  view  of  it,  if  he  is 
relying  on  a management  in  year  1 he 
might  have  a better  idea,  if  he  knew  whom 
his  fellows  really  were,  whether  that 
management  would  still  be  there  in  year  2. 
But  the  whole  thing  is  fraught  with 
difficulties,  I appreciate.  We  instance  the 
Meyer  case,  a rather  outstanding  and 
again  possibly  peculiar  case.  But  we  do 
feel  that  the  modem  tendencies  are 
necessarily,  I think,  to  cloak  true  holding. 
Would  you  agree,  Mr.  Mackay? 

Mr.  Mackay:  Yes.  We  felt  that  the 
provisions  with  regard  to  the  Seventh 
Schedule  of  the  1948  Act  with  regard  to 
exempt  private  companies  were  good 
provisions  and  should  be  extended  so  far 
as  practicable,  although  I should  say  we 
appreciate  there  are  great  practical 
difficulties.  But  we  do  feel  it  is  in  the 
interests  of  the  shareholders  generally  to 
know  who  their  fellows  are,  because  if  a 
situation  developed  where  even  although 


the  management  had  been  good,  questions 
were  arising  about  it,  it  might  be  very 
much  easier  for  a shareholder  to  decide 
what  was  wrong  with  the  management  or 
whether  it  was  wrong  if  he  knew  who 
was  in  control. 

Mr.  Shearer:  As  Mr.  Mackay  says,  we 
instance  the  Seventh  Schedule  as  showing 
the  sort  of  things  one  would  not  require 
notice  of,  normal  dealings,  security 
dealings,  death,  incapacity,  these  sort  of 
things  listed  there  in  relation  to  the  exempt 
company. 

5750.  Mr.  Althaus:  Your  point  is  that 
this  is  in  the  interests  of  the  shareholders; 
many  of  these  proposed  changes  are  put 
to  us,  I think,  on  the  basis  that  they  are 
helpful  to  the  directorate  of  the  company. 

That  is  so;  this  is  a shareholders’ 

point,  I would  put  it  that  way. 

5751.  Mr.  Brown:  Is  it  implicit  in  your 
view  on  this  that  you  would  object  in 
principle  to  the  return  of  bearer  shares? 
1 suppose  it  must  be  so. 

5752.  And  the  growing  practice  of 

American  deposit  receipts? 1 suppose 

it  must  be  so.  May  I say  this,  if  you  will 

permit  me  before  we  pass  from  that?  We 

are  certainly  concerned;  we  have  been 
talking  so  far  I think  about  the  share- 
holder’s point  of  view,  from  the  point  of 
view  of  the  nominee  shareholder;  but 
the  nominee  director  is  a thing  which  did 
concern  us  even  more.  Of  course  we 
know  there  is  provision  under  section  195 
for  certain  disclosures  by  directors  of  the 
nature  and  extent  of  their  rights  in  the 
shares  they  hold,  but  we  would  like  to  see 
a compulsitor  on  that — at  the  moment 
there  is  not  a compulsitor.  We  think  the 
fact  that  a director  is  a nominee  of  another 
person  or  body  should  be  known. 

5753.  Chairman:  That  would  be  a 
matter  for  inclusion  in  the  register  of 

directors? Yes;  we  do  feel  that  a 

nominee  director  should  disclose  his 
principal  and  that  information  should  be 
given  to  shareholders  and  should  be 
disclosed  when  there  is  an  election  or 
co-option. 

5754.  Mr.  Lumsden:  How  would  you 
define  a nominee  director?  It  is  a_ clear 
case  where,  under  the  articles,  a particular 
body  has  power  to  appoint  directors,  they 
are  obviously  nominee  directors;  but 
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from  your  _ memorandum  I gather  you 
envisage  this  as  being  someone  in  fact 
elected  by  the  shareholders  in  the  ordinary 
way.  How  would  you  define  such  a 

nominee  director  ? We  merely  used 

the  phrase  used  in  the  questionnaire  put 
to  us.  But  what  I envisaged  was  that  you 
have  a man  who  holds  his  qualifying 
shares,  whatever  _ they  may  be,  500 
perhaps,  and  he  is  put  up  for  election 
and  elected  to  the  board;  what  we  had 
in  view  was  that  that  man  is  holding 
his  500  shares  as  agent  or  to  the  dictation 
of  somebody  else. 

5755.  That  is  purely  as  regards  his 
qualification  shares,  it  is  not  the  fact  that 
he  represents  a particular  interest  that 

you  are  getting  at? 1 see  you  are 

taking  me  one  step  further.  I had  not 
split  these  in  my  tnind;  I should  not  have 
thought  that  they  would  have  split. 

5756.  If  I may  put  it  this  way;  it  is 
now  becoming  the  practice  in  public 
companies  to  have  no  share  qualification. 
Where  they  have  no  share  qualification 
can  you  have  a nominee  director  within 

the  meaning  you  ascribe  to  it? In  an 

instance  of  that  kind  you  still  could  have. 
I appreciate  the  case  where  a man  does 
not  need  to  hold  shares  at  all  and  he 
becomes  a director.  But  if  that  man  is 
merely  the  mouthpiece  of  someone  else, 
who  is  not  a member  of  the  company,  to 
my  mind  he  is  a nominee.  ‘ Nominee  ’ 
may  be  an  unfortunate  word,  but  it  is 
plain  what  we  are  trying  to  get  at.  We 
want  those  who  elect  the  board  to  know 
if  any  director  is  acting  not  whole- 
heartedly in  the  interests  of  the  company 
and  not  independently  in  the  interests  of 
the  company,  but  on  behalf  of  someone 
else,  or  to  the  dictation  of  someone  else. 

5757.  Mr.  Bingen:  If  I may  put  the 
question  differently;  you  get  a nominee 
director  where,  for  instance,  you  have 
got  two  groups,  A and  B,  which  control 
the  company  and  each  appoints  half  the 
board — perhaps  it  is  laid  down  by  the 
articles,  perhaps  it  is  by  agreement,  but 
it  is  known;  it  is  probably  a private 
company.  Occasionally  they  represent 
the  debenture  holders,  that  is  one  case, 
and  then  I think  you  have  got  Govern- 
ment representatives  on  the  board  of 
British  Petroleum.  Beyond  that  I cannot 
conceive  of  any  cases  in  which  directors 
are  not  really  in  the  first  place  nominated 
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by  the  existing  board  and  then  their 
appointments  are  confirmed  in  the  ordin- 
ary way  at  the  next  annual  general 
meeting  of  the  shareholders.  I am  a little 
exercised  in  my  mind  to  know  where  this 

problem  arises. 1 think,  and  I speak 

subject  to  what  his  Lordship  may  say  on 
this  matter,  that  this  has  been  largely 
prompted  by  reading  what  was  said  by 
the  House  of  Lords  in  the  Meyer  case 
which  we  instance.  I speak  with  diffi- 
dence, but  I think  in  our  reading  of  it  it 
indicates  that  the  duties  of  directors  in 
interlocked  companies  may  extend  very 
much  further  than  possibly  was  at  one 
time  thought,  before  this  case  was 
discussed  in  the  House  of  Lords,  in 
regard  to  their  disclosure  of  interests  in 
one  company  to  another,  and  the  ambit 
of  their  duties  towards  their  various 
companies.  That  prompts  the  reflection 
that  it  would  be  right,  rather  than  to  leave 
that  to  what  one  might  call  current  Law, 
to  try  and  have  some  method  whereby  the 
interests  of  directors  should  be  disclosed. 
I am  afraid  that  is  putting  it  rather  badly. 
It  is  this  word  ‘ nominee  ’ which  is  a 
difficult  one  to  get  over.  How  would 
you  put  it,  Mr.  Mackay? 

Mr.  Mackay:  I think  our  basic  idea  was 
that  a ‘ nominee  director  ’ was  a person 
who  becomes  a director  of  a company  and 
is  amenable  in  his  capacity  as  director  of 
that  company  to  some  form  of  external 
control,  either  because  he  holds  that 
position  having  been  nominated  by  some- 
one outside  that  company  and  has  relations 
with  that  person  which  might  be  enforce- 
able in  law,  or  is  in  some  situation  of  that 
kind. 

Chairman:  You  may  get  the  common 
case  of  a reconstruction  where  the  deben- 
ture holders  stipulate  that  they  shall  have 
a director  on  the  board,  and  of  course 
the  whole  purpose  of  that  is  that  he 
should  watch  over  the  interests  of  the 
debenture  holders,  although  there  might 
he  no  agreement  in  writing  between  him 
and  his  principals  on  anything  beyond 
the  terms  of  the  reconstruction  scheme. 

5758.  Mr.  Althaus:  Really  your  point 
is  that  certain  people  are  candidates  for 
the  hoard  of  a company  who  would  not 
be  candidates  but  for  the  existence 
somewhere  else  of  a large  interest.  It  is 
those  kind  of  people  you  are  trying  to 
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bring  under  control? 1 think  that  is 

putting  it  very  fairly. 

5759.  Mr.  Bingen:  In  the  sense  of 

publicly  stating  what  they  are? Yes. 

Chairman:  There  is  this  point;  section 
200  (9)  (a)  of  the  Act  reads: 

“ a person  in  accordance  with  whose 
directions  or  instructions  the  directors  of 
a company  are  accustomed  to  act  shall  be 
deemed  to  be  a director  and  officer  of  the 
company.”. 

So  you  get  the  curious  position  that  the 
nominee  and  his  nominator  will  both  be 
directors.  I do  not  know  what  flows  from 
that,  but  it  seems  to  have  a curious  result. 

Mr.  Mackinnon:  Section  195  (10)  (a) 
picks  this  up  as  well;  it  uses  the  same 
definition. 

5760.  Mr.  Lumsden : Both  refer  to  “ any 
person  in  accordance  with  whose  direc- 
tions or  instructions  the  directors  of  the 
company  . . . That  is  surely  the  whole 
body  of  directors  and  not  an  individual 

director? This  might  be  used  to  give 

a definition  of  a nominee  director,  when 
applied  to  the  individual  director. 

Mr.  Shearer:  Section  195  (3)  does 
suggest  that  it  was  envisaged  that  a 
director  could  indicate  his  interest  or  right 
in  any  shares,  but  leaves  it  entirely  to  him 
to  do  so,  as  I read  it. 

Mr.  Althaus:  That  is  only  in  relation  to 
shares  in  his  own  name. 

5761.  Chairman:  Might  we  pass  from 

that  topic.  The  next  point  concerns  the 
professional  qualifications  required  of  an 
auditor  under  section  161  (1)  in  special 
reference  to  the  exempt  private  company. 
Your  view,  as  I understand  it,  is  that  the 
auditor  who  audits  the  accounts  of  an 
exempt  private  company  ought  to  be  just 
as  well  qualified  as  the  auditor  of  the 
accounts  of  any  other  company,  so  that 
you  would  remove  the  existing  privilege 
in  this  respect  of  exempt  private  com- 
panies?  Yes. 

5762.  I do  not  know  if  you  are  pre- 
pared to  deal  with  this,  but  would  you  be 
able  to  express  any  view  on  behalf  of  the 
Faculty  as  to  the  desirability  or  otherwise 
of  continuing  the  special  status  of  exempt 
private  company — the  main  matter  at  issue 


being  the  obligation  to  file  accounts  from 
which  they  are  relieved  under  section  129  ? 

I do  not  think,  Sir,  I can  express  a 

Faculty  view  on  that.  I gather  there  is 
some  difference  of  opinion  on  that  matter. 

5763.  Are  you  prepared  to  give  your 
own  personal  views — I am  sure  we  would 

value  them? 1 think  I would  ask 

permission  to  leave  that  one. 

5764.  Mr.  Lumsden:  I would  like  to 
ask  about  the  very  last  point  in  your 
memorandum,  which  I want  to  ventilate 
because  it  is  one  of  the  few  points  where 
the  Law  of  Scotland  is  different,  and  that 
is  this  point  on  section  32  (4)  on  the 
execution  of  deeds.  You  suggest  that  in 
32  (4)  the  words  “ in  accordance  with  the 
provisions  of  this  Act  ” should  be  omitted 
and  it  should  read  that  “ a deed  to  which 
a company  is  a party  shall  be  held  to  be 
valid  according  to  the  Law  of  Scotland  on 
behalf  of  the  company  if  it  is  sealed  with 
the  common  seal  and  subscribed  by  two 
directors  or  a director  and  secretary  and 
the  witnesses  shall  not  be  required.”.  I 
am  just  wondering  if  that  would  lead  to 
difficulties,  and  I confess  I have  con- 
siderable doubt  in  my  own  mind  as  to  the 
meaning  of  the  word  “ deed”;  but,  for 
instance,  could  a share  certificate  be  held 
to  be  a deed?  You  know  this  new  prac- 
tice now  of  permitting  an  issue  of  share 
certificates  under  seal  without  any  signa- 
tures. If  we  omit  these  words  “ if  it  is 
executed  in  accordance  with  the  provisions 
of  this  Act  ”,  which  would  authorise  the 
articles  to  say  that  a share  certificate  need 
not  be  signed,  are  we  going  to  run  into 

difficulties  in  cases  of  that  kind? The 

case  which  we  draw  attention  to,  I think 
I am  right  in  saying,  was  in  fact  a share 
certificate  case,  and  a share  certificate 
would  in  Scotland  be  looked  on  as  a deed. 
What  we  were  really  after  here  was 
clarity.  We  do  not  care  as  conveyancers 
how  it  is  dealt  with  so  long  as  the  matter 
is  made  more  clear;  it  is  purely  for 
clarification.  The  clarification  which 
suggested  itself  to  us  was  to  restrict  it  to 
the  seal  with  the  director  and  secretary 
or  two  directors;  but  we  have  no  strong 
views  on  that  whatsoever,  so  long  as  there 
could  be  some  clear  definition. 

5765.  Instead  of  the  words  “ executed 
in  accordance  with  the  provisions  of  this 
Act”  one  might  put  in  “executed  in 
accordance  with  the  provisions  in  the 
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memorandum  and  articles  of  association 

of  the  company.”. We  were  rather 

against,  as  we  indicate,  the  idea  of  any 
company  adopting  its  own  method  of 
authenticating  deeds.  That,  in  one  view 
of  it,  means  you  have  a limitless  number 
of  ways  of  so  doing,  and  in  any  given 
transaction  you  might  never  quite  know 
whether  you  were  dealing  with  a formally 
executed  deed  or  not  without,  of  course, 
reference  to  the  articles.  But  again  I 
repeat  it  is  purely  for  clarification  and 
nothing  else.  We  are  not  otherwise 
critical  of  it  and  I do  not  care  what 
formula  is  adopted,  subject  to  this,  that 
we  are  rather  against  the  idea  of  any 
company  selecting  its  own  method  of 
authenticating  formal  documents. 

5766.  Mr.  Lawson-.  A rather  difficult 
situation  occasionally  arises  with  inter- 
locking shareholdings.  If  company  A 
owns  30  per  cent,  of  company  B and 
company  B owns  30  per  cent,  of  company 
A and  the  other  shares  are  fairly  widely 
distributed,  you  can  get  into  a situation 
when  it  is  almost  impossible  for  share- 
holders to  control  the  board  of  either 
company.  I do  not  know  if  you  have 
come  across  that;  it  does  occasionally 
arise.  Have  you  any  views  on  that  as  to 
how  it  would  be  possible  to  meet  that 

situation? No,  frankly,  I have  not,  I 

am  sorry. 

5767.  The  other  question  I wanted  to 
ask  is  about  your  comment  about 
accounts; 

“ While  it  is  no  part  of  an  auditor’s 
duty  to  conduct  a detailed  valuation  of  a 
company’s  assets  it  is  desirable  that 
auditors  should  be  made  aware  that  their 
duty  to  state  the  true  financial  position  of 
a company  extends  to  cases  not  only  of 
over-valuation  but  of  under-valuation.”. 

I suppose  that  since  the  1948  Act,  it  has 
been  equally  important  not  to  understate 
the  profits  as  not  to  overstate  them,  and 
of  course  the  same  applies  with  regard  to 
current  assets,  you  should  not  understate 
current  assets  nor  overstate  liabilities; 
that  is  already  clear,  is  it  not? Yes. 

5768.  I think  what  you  are  referring  to 
here  is  the  much  more  difficult  subject  of 
fixed  assets,  broadly  the  assets  which  are 
not  for  sale  but  are  used  in  the  business, 
and  those  assets  of  course,  not  being  for 
sale,  it  is  not  customary  as  a rule  to  show 
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their  value  in  a balance  sheet.  Is  there  any 
particular  merit  in  telling  shareholders 
that  a thing  would  have  a value  today  of 
£x  if  it  were  for  sale,  knowing  full  well 
you  have  no  intention  whatever  of  selling? 
That  is  one  difficulty.  The  other  difficulty 
is  to  assess  a value,  which  is  a thing  that 

may  change  from  day  to  day. As  I 

think  we  indicate,  we  do  realise  that  the 
precise  duty  or  responsibility  of  an  auditor 
in  that  situation  is  an  extremely  difficult 
question.  But  I think  we  all  know  now 
that  the  fixed  assets  which  in  one  view  the 
company  does  not  intend  to  sell  may  be 
precisely  the  bait  which  may  make  the 
company  such  an  attraction  in  the  market. 
What  we  felt  was  that  since  the  share- 
holder should  have  the  true  financial 
position  of  the  company  before  him,  that 
would  be  affected  by  the  valuation  of  the 
fixed  assets  as  well  as  by  the  valuation  of 
current  assets,  profits,  stock-in-trade,  and 
so  on.  I do  not  pretend  for  a second  that 
that  is  an  easy  matter,  and  I do  not  know 
how  far  it  trenches  or  extends  the  present 
duty  of  auditors. 

5769.  A great  many  assets  are  so  tied 
up  with  the  business  that  it  is  impossible 
to  value  them  apart  from  the  profit- 
earning  capacity  of  the  business.  That  is, 

I suppose,  true  of  the  majority.  I take  it 
the  kind  of  case  you  have  in  mind  is 
perhaps  the  more  exceptional  case,  perhaps 
a very  valuable  freehold  of  some  sort, 
which  is  perhaps  property  that  is  being 
used  for  one  purpose  but  which,  if  used 
for  another,  would  make  that  a very  much 
more  valuable  property.  Is  it  that  type  of 

case? It  is  that  type  of  case.  With 

respect  I would  not  look  upon  that  as  a 
very  exceptional  case. 

5770.  But  it  is  confined  broadly  to 
certain  classes  of  business.  We  have  had 
evidence  on  it  and  it  is  surprising  how 
often  examples  of  public  houses  crop  up. 

It  is  fairly  common  in  certain  specific 

trades. Undoubtedly  in  some  trades 

rather  than  others. 

5771.  Do  you  think  the  position  would 
be  met  if  it  were  practicable  to  require 
companies  to  give  more  information  about 
these  properties  rather  than  a valuation? 
Supposing  you  have  property  of  that  kind 
and  get  a valuation;  the  valuer  probably 
says  it  is  worth  £x  if  you  can  get  planning 
permission  to  do  this,  that  and  the  other 
thing,  and  it  is  only  worth  £y  if  you  cannot. 
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Then  after  he  has  given  a valuation  on 
one  basis,  next  year  perhaps  there  has 
been  some  different  planning  arrangement 
so  that  the  value  gets  altered.  It  is  pretty 
tricky.  You  would  not  think  the  onus 
should  be  on  the  hoard  of  directors  and 
not  on  the  auditors  ? It  is  difficult  for  an 
auditor  to  put  a value  on  such  assets  is 

it  not? The  matter  might  well  be  met 

by  information,  but  what  we  had  in  mind 
was,  I repeat,  an  effort  to  give  the  share- 
holder as  far  as  is  possible  a true  picture. 
That  was  really  all  that  was  behind  it. 
Here  we  have  settled  it  on  the  auditor  up 
to  a point,  which  I personally  rather 
suspect  is  going  too  far  from  the  point  of 
view  of  the  unfortunate  auditor.  But  I am 
sure  one  would  willingly  accept  any  other 
method  whereby  possibly  more  informa- 
tion was  given  titan  in  some  cases  is  given, 
and  I do  not  think  it  is  in  exceptional 
cases. 

5772.  Mr.  Watson:  What  would  be  the 
object?  Is  this  to  prevent  an  existing 
shareholder  selling  his  shares  at  a price 
and  then  finding  they  would  have  been 
worth  very  much  more  if  he  had  kept 

them? That  is  an  illustration.  Sir,  of 

what  we  had  in  mind.  We  merely  had  in 
view  the  generality  that  a man  should  be 
in  a position,  looking  at  the  audited 
accounts,  to  form  some  idea  of  what  his 
shares  are  really  worth. 

5773.  Mr.  Bingen  : Based  largely  on  the 
asset  value  rather  than  the  profit  earned? 

But  in  some  cases,  as  we  all  know, 

we  find  the  asset  value  becomes  a matter 
of  importance. 

5774.  Mr.  Scott:  If  you  were  to  take 
a steel  company  where  its  big  fixed  assets 
are  steelworks,  the  only  basis  of  valuation 
really  must  'be  what  in  fact  they  will  bring 
in  in  the  way  of  revenue  to  a steel-making 
company.  They  could  possibly  be  sold 
at  site  value,  if  the  company  ceased  to 
carry  on  business  and  they  were  in  an 
area  zoned  for  another  purpose  at  a 
considerable  profit.  Similarly  a big  West 
End  store  having  a large  shop  might  be 
able  to  sell  its  premises  at  substantially 
more  than  they  appear  in  the  company’s 
balance  sheet.  But,  as  Mr.  Lawson  has 
said,  this  is  a case  in  which  there  would 
be  no  intention  of  selling,  and  even  if  it 
did  sell,  unless  it  went  into  liquidation, 
the  company  would  have  the  obligation 


of  finding  some  other  premises.  The 
question  is  whether,  if  you  are  setting  out 
the  valuation  on  this  basis,  you  can  have 
any  other  basis  of  valuation  than  that 
which  in  fact  shows  the  return  which  those 
assets  produce  when  they  are  operating 
in  the  business.  A chain  of  public  houses, 
for  example,  might  appear  in  the  com- 
pany’s balance  sheet  at,  say,  £5  million, 
and  the  valuer  might  go  round  in  any  one 
year  and  say  they  are  worth  £10  million, 
but  that  probably  only  means  collectively 
worth  that  if  they  are  sold.  So  far  as  the 
company  is  concerned  they  do  not  bring 
in  any  more  revenue.  It  is  a question  of 
whether  the  shareholder  would  not  get  a 
more  misleading  impression  from  being 
told  they  were  worth  £10  million  than 
having  the  historical  cost  and  assessing 
himself  what  they  were  worth  in  view  of 

the  profits  they  earned. Yes,  I entirely 

appreciate  that,  Sir.  That  is  the  battle 
between  historical  costs  and  the  only  other 
method  of  approaching  it.  I do  not  pre- 
tend it  is  not  fraught  with  difficulties.  It 
is  merely  an  attempt  to  try  to  get  more 
information,  but  I take  that  point  perfectly, 
that  in  any  given  case  you  might  find  it 
misleading.  What  we  had  in  mind  is  the 
case  you  get  possibly  in  small  companies 
fairly  frequently,  where  you  have  a 
balance  sheet  in  which  fixed  assets  appear 
plainly  on  any  accountancy  basis  at  a 
ridiculous  figure,  and  we  do  not  really 
think  an  auditor  should  just  pass  that. 

5775.  Mr.  Lawson:  On  the  present 
understanding  it  is  not  really  the  purpose 
of  a balance  sheet  to  show  a statement  of 
value.  You  could  argue,  I suppose,  that 
it  should  be,  but  I do  not  think  any 
accountant  would  agree  that  is  really  the 
purpose  of  a balance  sheet,  because  you 
have  to  look  at  the  business  as  a whole, 
and  in  particular  its  earning  capacity  and 
the  way  it  is  using  its  assets.  You  do  not 
contemplate  in  making  a balance  sheet 
that  the  company  will  be  liquidated  or  that 
its  business  will  be  transformed  into  some- 
thing entirely  different. Of  course  I 

readily  accept  that  from  you,  but  I must 
say  from  one’s  personal  experience  of 
fairly  heavy  litigation,  one  finds  in  fact 
that  the  reverse  happens;  when  a sale 
does  take  place  then  there  is  a row  by  the 
shareholders.  There  was  this  recent  case 
dealing  with  a shipyard  in  which  the  point 
at  issue  very  largely  turned  upon  the  value 
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of  the  fixed  assets,  the  question  of  histori- 
cal costs  and  the  rest  was  thrashed  out  in 
lengthy  detail,  and  the  only  people  who 
suffered  as  far  as  I could  make  out  were 
the  shareholders,  who  had  never  known 
the  potential  value  of  their  shares.  That 
is  the  sort  of  thing  one  has  in  mind. 

5776.  Mr.  Brown:  If  it  were  felt  that 
information  should  be  provided,  should 
not  any  obligation  be  put  on  the  company 
and  the  directors?  If  the  information  is 
not  given  by  the  company  or  the  directors 
why  do  you  think  it  proper  to  imply  that 
the  auditor  is  responsible,  who  cannot 
have  as  much  information  as  the  directors 

about  the  value  of  the  property? 1 

appreciate  that.  What  we  had  indicated 
was  the  watchdog  and  bloodhound  defini- 
tion of  what  an  auditor’s  duties  are.  I 
think  it  would  be  fairer  to  put  the  obliga- 
tion on  the  board,  as  it  has  been  suggested, 
if  it  were  thought  that  this  was  a proper 
solution. 

Mr.  Mackay : I think  our  view  basically 
was  that  it  was  only  in  a very  extreme 
case  that  the  auditors  would  require  to  do 
anything  very  much  about  it,  but  it  might 
be  as  well  if  the  auditors  should  realise 
that  in  extreme  cases  of  undervaluation 
of  fixed  assets  there  might  be  some  duty 
on  them  to  bring  that  fact  to  the  attention 
■of  the  shareholders. 

5777.  Mr.  Lawson:  There  is  one  ex- 

■ample  which  has  been  brought  to  our 
attention  by  a number  of  witnesses  which 
could  be  dealt  with  in  one  way  or  another, 
that  is  the  case  of  investments  in  an 
associated  company,  where  at  present 
very  little  information  is  given,  and  the 
accounts  of  the  holding  company  will 
show  only  the  dividend  which  comes  in 
from  that  investment,  which  may  in  the 
■extreme  case  be  only  quite  a small  part 
of  the  profits  of  that  company,  while 
much  larger  profits  are  building  up.  That 
kind  of  case  might  be  dealt  with  much 
more  easily  by  giving  a picture  of  the 
■earnings  of  trading  investments.  It  is  the 
land  of  property  which  has  a value  in 
itself  but  which  nobody  has  any  intention 
■of  selling. Yes. 

5778.  Mr.  Bingen:  With  regard  to  take- 
over bids  there  was  a suggestion  made 
Tecently  whether  some  proportion  of  the 
•consideration  should  be  paid  in  cash 


rather  than  in  shares  of  the  offeror  com- 
pany. Have  you  considered  that  at  all, 
and  do  you  see  any  merit  in  a proposal 

of  that  kind? That  was  discussed,  I 

regret  to  say,  in  no  great  detail.  I could 
not  give  a Faculty  view  on  the  merit  of 
that. 

5779.  If  you  were  paying  for  a company 
by  issuing  shares,  presumably  those  shares 
would  be  marketable  investments;  and 
could  you  not  attain  the  same  result  by 
making  a rights  issue  to  your  own  share- 
holders and  with  the  cash  resulting  from 
it  pay  cash  ? It  comes  to  the  same  thing 

in  the  end. Off  the  cuff  I would  not 

feel  strongly  about  it  at  all. 

5780.  The  only  other  question  I would 
like  to  ask  arises  on  paragraph  20  of  the 
Faculty’s  memorandum,  and  that  is  the 
question  of  the  possible  purchase  by  a 
company  of  its  own  shares.  You  say  in 
your  paper  that  that  is  open  to  abuse  and 
even  if  limited  to  the  use  of  reserve  funds 
for  such  a purpose  could  be  fraught  with 
danger  to  the  financial  stability  of  the 
company.  We  know  that,  except  in  the 
case  of  a reduction  of  capital  sanctioned 
by  the  Court,  you  cannot  tamper  with  the 
capital  account  of  a company  in  that  way 
in  this  country,  but  we  have  had  some 
evidence  from  American  lawyers  who 
came  before  this  Committee  that  the 
practice  was  in  their  view  a beneficial  one 
and  that  American  companies  regularly 
purchased  their  own  stock  on  the  market 
for  two  main  purposes:  (1)  to  issue  shares 
to  employees  in  pursuance  of  bonus  plans 
and  (2)  to  use  them  for  the  issue  of  new 
capital  to  purchase  other  companies  on 
occasion.  They  thought  it  was  a con- 
venient arrangement.  Would  you  like  to 
comment  on  that  and  also  to  say  why  you 
consider  it  open  to  abuse  and  dangerous 
to  the  financial  stability  of  the  company? 

- — I suppose  the  two  American  usages 
which  you  have  suggested  do  not  in  effect 
reduce  capital  at  all;  they  merely  put  it 
into  different  hands.  Am  I right  ? 

5781.  They  put  it  into  the  company’s 
treasury  for  the  time  being;  it  may  be 
re-issued  later  on  or  it  may  be  purchased 

for  cancellation.' 1 can  only  say  the 

Faculty  view  would  be  against  any  reduc- 
tion by  purchase  purely  in  accordance 
with  long-established  law.  The  general 
approach  of  the  lawyer  to  it,  as  I under- 
stand it,  is  that  the  person  dealing  with  a 
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company  is  entitled  to  rely  on  the  capital 
outstanding  unless  proper  application  is 
made  to  reduce  it.  Insofar  as  the  criticism 
made  by  the  Faculty  of  possible  abuse  is 
concerned,  I do  not  quite  recall  what  point 
was  in  mind  there. 

Mr.  Mackay : I think  the  idea  was  that 
the  shares  purchased  by  the  company 
would  be  then  in  the  control  of  the 
directors  and  if  they  carried  ordinary 
voting  rights  the  directors  would  thereby 
increase  their  voting  power,  and  that,  I 
think,  is  the  reason  that  we  suggest  in  the 
next  paragraph  that  in  certain  limited 
cases,  where  its  own  shares  are  held  in 
trust  for  a company,  they  should  carry 
neither  vote  not  right  to  dividend.  There 
were  these  two  aspects  in  mind,  the  aspect 
of  financial  stability  and  the  aspect  of 
voting  control. 

5782.  You  would  not  necessarily  take 
the  same  view  if  shares  purchased  by 
directors  with  the  company’s  funds  were 
held  in  the  company’s  treasury  for  the 
time  being  and  while  in  the  treasury  had 

no  voting  rights? So  far  as  abuse  is 

concerned,  that  might  certainly  disappear; 
the  financial  stability  question  might  still 
remain. 

5783.  Mr.  Lawson:  Do  you  think  they 
should  be  bought  pro  rata  from  share- 
holders, or  would  you  not  think  there 
might  be  some  abuse  if  the  company  was 
entitled  to  buy  shares  in  the  market  or 
buy  the  shares  from  one  particular  share- 
holder w ithout  asking  for  them  pro  rata  ? 
— —Mr.  Shearer : I suppose  that  could 
arise  if  the  company’s  funds  were  devoted 
to  one  shareholder  or  group  of  share- 
holders, it  might  anticipate  the  market  and 
deplete  the  company’s  funds  against  a 
false  market  value. 

5784.  Mr.  Althaus : Would  not  abuse 
arise  if  purchases  were  made  for  the  effect 

of  hoisting  the  price? Indeed  that  is 

also  quite  true. 

Mr.  Althaus:  I do  not  think  it  is  a point 
which  has  been  raised.  But  purchases 
might  be  made  to  hoist  the  price  for  a 
special  purpose,  for  the  directors  person- 
ally or  to  enable  somebody  to  create  a 
fictitious  value. 

Mr.  Bingen:  The  evidence  from  our 
American  friends  did  not  show  that  that 
had  happened  at  all. 


Mr.  Althaus:  I accept  that.  Neverthe- 
less, we  have  to  legislate  for  the  less 
virtuous  as  well  as  the  virtuous,  and  it 
could  happen  unless  you  had  safeguards. 

5785.  Mr.  Mackinnon:  I would  like  to 
go  back  to  the  ultra  vires  point.  You  say 
the  ultra  vires  rule  should  not  operate 
against  third  parties  acting  in  good  faith. 
What  troubles  me  is  that  this  sort  of 
approach  would  involve  the  Court  in 
awkward  decisions  about  bona  fides. 
May  I put  an  example  and  see  how  you 
would  envisage  it  being  tackled  ? Suppos- 
ing one  large  company  is  negotiating 
with  another  large  company  a very  large 
deal  in  a particular  field  of  industry. 
Would  it  be  in  your  view  bona  fide  in  that 
case  if  the  directors  of  neither  company 

looked  at  the  other’s  memorandum  ? 

I think  that  would  be  inexcusable  ignor- 
ance. I am  not  quite  clear  whether  that  is 
covered  by  the  phrase  bona  fide  or  not,  but 
I think  it  would  not  be  in  good  faith  in  the 
sense  which  we  would  use  the  term.  I 
think  inexcusable  ignorance  is  a phrase 
used  which  I think  would  not  qualify  for 
good  faith. 

5786.  The  difficulty  then,  if  you  have 
the  rule  you  are  suggesting,  is  that, 
except  in  what  you  might  term  day-to-day 
dealings  of  the  type  that  arose  in  Jon 
Beauforte , it  does  bring  back  the  ultra 
vires  rule  through  the  back  door,  does  it 

not? That  is  true,  yes.  Subject  to 

this,  I suppose,  that  whenever  you  turn  to 
bona  fides , immediately  are  you  not  get- 
ting into  the  realm  of  fact?  Everything 
would  have  to  be  looked  at  and  the 
ultimate  test  in  any  given  situation  might 
come  back  to  that. 

5787.  You  would  agree  perhaps  that, 

faced  with  that  situation,  you  would 
normally  advise  your  clients  to  have  a 
look  at  the  memorandum? Un- 

doubtedly. 

5788.  Except  when  they  were  making 

ordinary  day-to-day  contracts? Yes. 

5789.  The  other  question  I wanted  to 
ask  is  on  paragraph  26  (d) : 

“ We  consider  that  any  trust,  whose 
vote  can  be  controlled  by  the  directors  in 
their  capacity  as  such,  should  not  be 
permitted  to  vote  in  respect  of  any  shares 
in  the  company  or  any  subsidiary  held  by 
such  trust.”. 
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I was  wondering  what  precisely  you  had 
in  mind  by  the  phrase  “ in  their  capacity 

as  such”. That  is  as  directors;  that 

is  badly  expressed.  What  we  really  had  in 
mind  is  in  the  case  of  a pension  fund, 
welfare  fund,  that  kind  of  thing,  where  the 
trustees  were  the  directors  for  the  time 
being  of  the  company. 

5790.  Mr.  Bingen : So  you  would  dis- 
enfranchise those  shares  ? If  they  were 

director  controlled,  yes. 

5791.  Mr.  Scott:  I am  sorry  to  return 

again  to  ultra  vires.  I think  you  recom- 
mend that  so  far  as  the  third  party  is  con- 
cerned the  doctrine  should  be  abolished. 
Yes. 

5792.  As  Mr.  Mackinnon  has  said,  if 
the  third  party  is  to  be  affected  by  what  is 
contained  in  the  memorandum  of  associa- 
tion, you  inevitably  bring  back  the 

doctrine. 1 think  that  must  be  so, 

subject  to  the  test  of  bona  fides. 

5793.  Yes.  I do  not  think  when  the 
Cohen  Committee  made  their  recommen- 
dation that  they  made  any  exception  for 
bona  fides.  I think  they  just  thought  the 
third  party  should  be  entitled  to  deal  with 
the  company  on  the  basis  that  it  had  com- 
plete power  to  do  anything.  I wonder 
whether  you  would  see  any  objection  to  a 
law  providing  that  the  memorandum  of 
association  could  specify  certain  things 
beyond  which  the  directors  could  not  go 
without  the  authority  of  the  shareholders, 
but  that  there  would  be  an  express  power 
that  no  third  party,  whether  himself  a 
shareholder  or  not,  would  be  in  any  way 
affected  by  or  concerned  with  any 
restriction  in  the  memorandum?  If  that 
was  spelt  out  as  part  of  the  law  would  you 

see  any  objection  to  that  ? No ; I see  no 

objection  to  it  at  all. 

5794.  The  question  of  bona  fides  then 

would  not  arise.  He  might  have  seen  the 
memorandum  oi  might  not  have  seen  it. 
~ That  is  quite  true.  Our  recommenda- 

tion as  it  stands  is  of  course  the  same  as 
that  in  the  Cohen  Report. 

5795.  The  first  part  is,  but  I think  the 
introduction  of  bona  fides  goes  back  on 

that. Mr.  Mackay:  I do  not  think  that 

is  mtended,  whatever  may  appear  from  the 
face  of  the  memorandum.  I think  the 
first  paragraph  is  really  intended  to  define 
our  view  with  regard  to  third  parties,  and 


what  follows  is  intended  as  a corollary — 
if  that  is  adopted,  something  that  must  be 
done.  What  follows  after  the  first  para- 
graph is  intended  to  replace  the  existing 
system  in  the  event  of  the  first  recom- 
mendation being  accepted. 

Mr.  Shearer:  My  reference  to  good  faith 
was  really  prompted  by  what  Lord 
Jenkins  put  to  me  at  the  outset,  where  he 
suggested  you  might  temper  the  flat  rule 
by  putting  cases  at  the  disposal  of  the 
Court,  one  might  appeal  to  the  Court  and 
say,  “ I am  technically  wrong,  I have  lost 
my  way;  I have  come  across  an  ultra  vires 
provision  but  I wish  dispensing  power.”. 
That  was  what  really  prompted  it.  But 
our  opening  paragraph  expresses  the 
Faculty  position,  that  is,  abolish  the  rule 
altogether. 

5796.  If  the  Court  had  a validating 
power  and  had  to  rely  on  it,  we  might  get 
back  to  the  same  position  we  are  in 
today;  in  order  to  avoid  having  to  go  to 
the.  Court  the  draftsmen  might  construct 
their  imaginative  clauses  giving  all  sorts  of 

powers. That  I should  have  thought 

was  a danger. 

5797.  I have  one  question  on  a com- 
pany buying  its  own  shares.  As  Mr. 
Bingen  said,  the  American  witnesses  were 
rather  surprised  at  the  view  taken  by  the 
British  Courts  on  the  question  of  a com- 
pany not  being  allowed  to  buy  its  own 
shares,  and  they  never  have  any  trouble. 
They  made  it  clear  that  any  such  pur- 
chases could  only  be  made  out  of  surplus, 
and  while  it  is  true  it  could  be  open  to 
abuse,  I do  not  think  they  thought  the 
purchase  of  shares  any  more  likely  to  be 
open  to  abuse  than  any  other  thing  a 
director  might  do  in  running  a company’s 
day-to-day  affairs.  It  could  have  advan- 
tages, particularly  in  the  case  of  a private 
company  where,  say,  it  is  desired  to  buy 
out  a deceased’s  interest;  both  the  con- 
tinuing shareholders  want  to  do  it  and  the 
executors  want  to  be  bought  out;  but  the 
continuing  members  have  not  got  the 
funds  themselves  to  do  it.  It  would  be 
quite  convenient  if  the  company’s  funds 
could  be  used  to  an  extent  to  buy  out  that 
interest  out  of  surplus  for  the  benefit  of 
both  parties,  provided  the  capital  were  not 
thereby  reduced.  Would  you  see  any 
objection  to  that  ? It  would  be  rather  like 
a partnership  where  on  a retirement  the 
partnership  assets  are  available  to  buy  out 
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a deceased  partner’s  shares;  a private 
company  frequently  is  virtually  a partner- 
ship.  1 do  not  think  we  would  object 

to  that;  it  does  not  involve  reduction,  one 
keeps  the  shares  alive — or  are  you 
suggesting  a reduction? 

5798.  I would  go  further  and  say  you 
ought  in  such  a case  to  be  able  to  cancel 
the  shares,  provided  that  you  have  not 
reduced  the  amount  originally  available  as 
stated  share  capital — in  other  words,  the 
purchase  was  only  made  out  of  surplus. 
Would  you  see  any  objection  to  that,  even 
if  it  did  involve  cancelling  shares?  I think 
that  is  almost  a secondary  consideration. 

1 wonder  if  you  could  make  it  a little 

more  concrete. 

5799.  The  remaining  capital  would  con- 
tinue as  the  share  capital  of  the  company 
and  the  shares  that  you  had  bought  from 
the  deceased  member  would  be  treasury 
shares,  kept  as  unissued  available  for  issue 
in  the  future.  The  point  would  be  that  the 
company  would  have  applied  its  own 
funds  in  buying  its  own  shares,  which  at 

present  of  course  it  cannot  do. 1 can 

only  answer  by  saying  that  the  Faculty 
view  would  be  against  that,  even  in  the 
instance  which  you  put  forward. 

5800.  Mr.  Lawson : Is  not  the  position 
this,  that  the  real  difficulty  which  arises  in 
the  kind  of  case  Mr.  Scott  has  in  mind 
arises  from  the  surtax  position,  not  from 
the  Companies  Act.  If  it  were  not  for  the 
possibility  of  surtax  assessment  you  could 
achieve  the  same  result  either  by  distri- 
buting your  profits  or  by  going  into 
liquidation  and  winding  up.  If  Mr. 
Scott’s  suggestion  were  adopted  you 
would  automatically  certainly  get  a surtax 
assessment  on  the  company,  I should  have 
thought,  which  would  do  away  with  the 

advantages. 1 think  that  would  be 

correct. 

Mr.  Scott-.  The  assets  could  be  sold  to 
produce  the  cash  to  do  it. 

Mr.  Lawson : The  whole  reason  why  the 
Inland  Revenue  do  not  assess  private 
companies  for  surtax  is  that  those  profits 
are  retained  in  the  business  and  are 
needed  for  the  purposes  of  the  business. 


The  more  you  advance  the  argument  that 
they  are  not  needed  in  the  business  or  that 
money  can  be  provided  to  use  those 
profits  for  another  purpose,  I should  have 
thought  you  were  bound  to  affect  that 
view  and  attract  the  attention  of  the 
Inland  Revenue. 

Mr.  Scott:  That  is  one  of  the  factors  to 
take  into  account,  but  to  suggest  that  the 
Companies  Act  should  not  be  amended 
because  of  the  surtax  implications  is  not 
quite  the  answer  we  axe  looking  for. 

Mr.  Lawson-.  The  point  I am  trying  to 
make  is  this.  Could  you  not  achieve  the 
same  result  by  winding  up  the  old  com- 
pany and  forming  a new  one? 

Mr.  Mackinnon:  There  is  some  point  in 
retaining  continuity.  Take  a small  com- 
pany where  surtax  would  not  enter  into 
the  picture  at  all ; in  that  type  of  company 
it  would  be  a real  facility  in  that  case. 

Mr.  Lawson:  What  I am  really  afraid  of 
is  whether  this  type  of  change  in  the 
company  could  not  bring  about  corres- 
ponding adverse  changes  in  the  tax 
position;  we  would  then  re-open  the 
whole  question  of  surtax  assessment. 

Mr.  Scott:  I am  not  suggesting  it  would 
have  to  be  done,  but  that  companies  might 
be  given  the  facility  to  buy  their  own 
shares. 

5801.  Chairman : We  seem  to  have  come 
to  the  end  of  our  questions,  and  it  only 
remains  for  me  to  thank  you  once  again 
for  coming  here  this  afternoon  and  being 
so  helpful. May  I have  your  per- 

mission to  draw  attention  to  one  small 
point.  Our  comments  under  paragraph 
28  (1)  of  our  memorandum  are  no  longer 
valid;  it  was  a request  for  clarification, 
and  on  the  same  day  almost  when  this 
report  was  lodged  the  Law  Reform 
Committee  announced  that  they  were 
investigating  the  question  of  security  and 
moveables.  The  fact  is  the  Faculty  have 
expressed  no  objection  whatsoever  to  a 
change  in  that  Law;  the  only  point  was 
that  assuming  the  Law  of  Scotland  stood, 
we  wished  to  clarify  that  point. 


(The  witnesses  withdrew) 
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Friday,  3rd  March,  1961 


Present: 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 

Mr.  F.  R.  Althaus  Mr.  J.  A.  Lumsden,  M.B.E. 

Mr.  E.  A.  Bingen  Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 

Mr.  L.  Brown,  F.I.A. 

Professor  L.  C.  B.  Gower,  M.B.E.  Mr.  C.  H.  Scott 

Mr.  W.  H.  Lawson,  C.B.E.  Mr.  W.  Watson,  C.A. 

Mr.  P.  E.  Thornton  0 Secretary ) 

Mr.  J.  A.  E.  Davies  {Assistant  Secretary) 


Mr.  J.  Sutherland,  Mr.  W.  A.  Cook,  Mr.  G.  K.  V.  Clarke  and  Mr.  R.  B.  Laurie 
called  and  examined 


5802.  Chairman : Good  morning, 
Gentlemen.  We  are  very  much  obliged  to 
you  for  coming  here  to  help  us  this  morn- 
ing and  also  for  the  useful  memorandum 
which  you  have  submitted  for  our  assis- 
tance. Mr.  Sutherland,  you  are  a member 
of  the  Council  of  the  Law  Society  of 
Scotland  and  convener  of  its  Company 
Law  Committee;  Mr.  Cook  is  vice- 
president  of  the  Law  Society  of  Scotland; 
Mr.  Clarke  is  Writer  to  the  Signet  and  a 
member  of  the  Society’s  company  law 
committee;  and  Mr.  R.  B.  Laurie  is 

Secretary  of  the  Law  Society? Mr. 

Sutherland : That  is  so. 

5803.  If  we  might  now  refer  to  some  of 
the  points  you  make  in  your  memoran- 
dum. The  first  one  is  to  the  effect  that 
where  a private  company  is  the  wholly- 
owned  subsidiary  of  another  company, 
one  member  should  be  sufficient  as  distinct 
from  the  two  ordinarily  required  in  the 
case  of  private  companies.  That  is  the 
suggestion  you  make,  as  I understand  it. 
You  would  not  go  further  and  say  that 
one  man  could  incorporate  a company  in 
any  circumstances,  or  would  you  go  as 

far  as  that? Mr.  Cook : We  felt  that 

people  had  become  accustomed  to  two 
members  and  it  had  worked  quite  well, 


and  the  only  circumstances  in  which  there 
was  a case  for  not  having  two  members 
was  the  one  you  have  indicated,  where  it 
was  rather  unreal  to  have  two,  involving 
somebody  holding  shares  as  a nominee. 

5804.  It  has  been  suggested  in  some 
quarters  that  while  it  may  be  right  to 
allow  a wholly-owned  subsidiary  to  have 
only  one  member,  the  relationship  is  so 
close  and  would  involve  such  identity 
between  the  sole  shareholder  and  the 
company  that  it  would  be  reasonable  to 
say  that  while  that  state  of  affairs  sub- 
sisted the  holding  company  should  be 
liable  without  limit  for  the  debts  of  the 
subsidiary.  If  you  are  not  prepared  to 
deal  with  that  we  will  pass  on,  but  it  has 
been  a suggestion  that  has  been  made, 
and  from  the  logical  point  of  view  there 

is  perhaps  something  to  be  said  for  it. 

I can  see  the  force  of  that,  but  it  is  not  a 
point  which  we  have  previously  con- 
sidered. 

5805.  Then  we  can  pass  from  that.  The 
next  point  you  take  concerns  what  is 
known  as  the  ready-made  company.  You 
think  the  ready-made  company  is  an 

abuse  and  should  be  put  a stop  to  ? 1 

think  we  ought  to  say  we  have  perhaps 
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got  a professional  interest  here  and  it  is 
possibly  difficult  to  know  how  far  that 
may  have  influenced  our  views  on  this 
question.  But  that  in  fact  is  our  view,  and 
I think  our  justification  for  it  is  that  we 
do  not  think  it  is  desirable  that  people 
should  form  a business  into  a company 
merely  in  response  to  an  advertisement 
indicating  that  they  can  do  it  cheaply;  and 
it  is  desirable  before  they  do  that  that  they 
should  take  proper  professional  advice, 
and  also  that  the  constitution  of  the 
company  should  be  tailored  to  fit  their 
requirements. 

5806.  On  the  other  hand  it  is  suggested 

that  this  provides  a useful  service. 

There  is  no  doubt  it  is  cheaper  and  that 
is  an  advantage  to  certain  people,  one 
cannot  deny  that;  but  that  has  got  to  be 
weighed  up  against  the  fact  that  there  is  a 
prospect  of  people  forming  a business  into 
a company  when,  if  they  took  proper 
advice,  they  would  continue  to  run  it  as  a 
partnership  or  an  individual  proprietor. 

5807.  You  get  the  company  registration 
agent  who  knows  his  way  round  the 
company  registration  procedure  but  per- 
haps is  not  so  very  much  good  as  a 
lawyer,  and  probably  no  draftsman  of 
anything  special  in  the  way  of  articles  of 
association.  That  is  the  kind  of  objection  ? 

Yes,  together  with  the  objection  that 

advice  ought  to  be  taken  as  to  whether  a 
company  is  desirable  at  all. 

5808.  The  abuse,  if  one  can  call  it  such, 

without  prejudice,  is  perhaps  analogous 
to  the  practice  of  keeping  in  type  ready- 
made wills  which  people  can  buy  and  fill 
in  for  themselves,  so  avoiding  legal 
charges . It  is  that  type  of  thing  ? Y es. 

5809.  One  might  add  that  the  conges- 
tion on  the  Registrar  of  Companies  file  is 
pro  tanto  increased  by  these  ready-made 
companies,  and  that  administrative  reason 
might  possibly  be  an  additional  one  for 

scrutinising  them  with  some  care? 1 

agree,  but  I think  that  is  not  so  much  a 
matter  for  us. 

5810.  That  is  a secondary  matter;  if  it 

is  a legitimate  proceeding  the  Registrar 
must  cope  with  it  as  best  he  can  ? Y es. 

5811.  Professor  Gower : Your  English 
opposite  numbers  have  suggested  that 


solicitors  have  at  times  found  it  convenient 
to  be  able  to  go  and  buy  a ready-made 
company  when  they  wanted  to  form  one 
rapidly  and  there  was  not  time  to  go 

through  the  normal  procedure. 1 can 

only  say  we  never  do. 

Mr.  Clarke : I think  during  the  printing 
strike  that  was  so ; there  was  a convenience 
then  but  not  in  normal  circumstances. 

Mr.  Scott-.  Is  it  not  sometimes  the  fact 
that  solicitors  themselves  offer  these  com- 
panies for  sale;  there  is  one  advertised  in 
The  Times  today. 

5812.  Chairman : You  can  sell  them  on 
all  sorts  of  grounds;  one  is  that  they  have 
never  made  a profit  during  the  whole  of 
their  career.  Your  suggestion  to  remedy 
this  is  really  to  require  the  Registrar  to 
scrutinise  more  strictly  the  real  objects  for 

which  the  company  is  incorporated? 

Mr.  Cook:  It  was  to  require  a statutory 
declaration  to  the  effect  that  the  sub- 
scribers were  associated  for  the  purposes 
set  out  in  the  memorandum. 

5813.  That  there  was  a bona  fide  inten- 

tion to  pursue  those  objects — that  kind  of 
thing? Yes. 

5814.  Professor  Gower : Such  a require- 
ment would  surely  interfere  with  the 
normal  way  in  which  solicitors  do  it,  by 

their  clerks? If  that  were  adopted  I 

think  the  practice  of  clerks  in  solicitors’ 
offices  signing  memoranda  would  have  to 
cease. 

Professor  Gower:  And  probably  that 
would  be  a very  good  thing. 

5815.  Mr.  Lumsden:  It  would  also 

interfere  with  the  registration  of  a com- 
pany purely  to  protect  a name.  Where, 
for  instance,  a company  with  a certain 
name  is  going  out  of  existence  in  an 
amalgamation,  it  is  quite  common  to 
form  a company  with  a nominal  capital 
under  the  same  name  to  prevent  anybody 
else  using  it. It  depends  on  the  memo- 

randum, I suppose — I do  not  know 
whether  you  can  put  that  as  an  object. 

5816.  Chairman:  I do  not  know  if  we 
can  carry  that  very  much  further.  Allied 
to  it  is  the  question  of  the  ease  of  incor- 
poration. As  you  point  out,  the  privilege 
of  incorporation  can  at  present  be  ob- 
tained by  a company  with  a share  capital, 
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however  small,  and  your  suggested  remedy 
is  that  there  should  be  a requirement  that 
no  company  could  be  incorporated  with- 
out a capital  paid  up  in  cash  of  at  least 
£100.  The  difficulty  I feel  about  that  is 
that  there  is  something  arbitrary  about  it. 
£100  might  be  derisory  in  one  case  and 

more  than  sufficient  in  another? Yes, 

of  course  it  is  arbitrary,  but  that  sugges- 
tion was  partly  also  directed  to  this 
question  of  the  registration  of  ready-made 
companies,  and  it  was  suggested  to  us  by 
what  I believe  is  the  practice  in  Germany, 
Switzerland,  France  and  certain  States  in 
the  United  States,  where  there  is  a require- 
ment for  a minimum  subscription  in  cash 
when  a company  is  incorporated. 

5817.  We  had  some  witnesses  from  the 
United  States  the  other  day,  and  the  effect 
of  their  evidence  was,  I think,  that  this 
expedient  of  having  a minimum  capital 
was  not  in  their  experience  very  satisfac- 
tory. It  could  be  got  over  in  one  way  or 
another,  and  I do  not  think  they  thought 

it  served  any  very  useful  purpose. 

Perhaps  we  did  not  know  enough  about 
it,  but  I have  indicated  the  reasons  which 
induced  us  to  put  forward  that  suggestion. 

5818.  Another  suggestion  has  been 
made  that  instead  of  a requirement  that 
a fixed  minimum  sum  should  be  paid  up 
on  incorporation,  one  should  have  some- 
thing analogous  to  the  minimum  sub- 
scription clause  you  find  in  a statement  in 
lieu  of  prospectus  or  perhaps  I should  say 
a prospectus — that  is  to  say,  some  state- 
ment in  a simplified  form  showing  that 
after  purchasing  any  business  or  property 
the  company  has  sufficient  working 
capital  in  order  to  carry  on  its  business. 

1 suppose  it  would  depend  on  how 

far  they  followed  the  requirements  of  the 
statement  in  lieu  of  prospectus;  it  might 
throw  a very  heavy  burden  on  a private 
company. 

5819.  That  might  be  beyond  their 

capacity  ? There  might  be  considerable 

work.  Perhaps  it  is  not  so  necessary, 
seeing  that  being  a private  company  the 
people  putting  up  the  money  know  about 
it,  and  it  is  not  the  same  as  asking  for 
subscriptions  from  the  public. 

5820.  Reverting  to  the  minimum  paid 
up  capital;  if  it  was  done  in  the  simplest 
way,  which  would  be  requiring  signatories 
to  the  memorandum  to  subscribe  for  100 


(82133) 


shares  each  instead  of  one  share  each, 
that  might  be  all  right  so  far  as  it  went. 
But  if  one  reflects  that  signatories  are  very 
often  nominees,  would  you  agree  that 

difficulties  might  arise? Yes,  but  of 

course  if  our  suggestion  were  adopted  that 
there  had  to  be  a declaration  that  the 
subscribers  were  associated  for  the  pur- 
poses of  the  memorandum,  I do  not  think 
the  subscribers  could  be  nominees,  they 
would  have  to  be  principals. 

5821.  I think  I have  your  view  about 
that.  Another  suggestion  is  that  the  best 
remedy  against  unsound  companies  is  to 
require  full  disclosure  in  the  matter  of 
accounts.  What  would  you  say  to  that? 

1 think  we  later  on  suggest  that 

practically  all  private  companies  should 
be  treated  as  exempt,  so  that  in  view  of 
that  we  would  not  favour  the  require- 
ment of  full  disclosure  of  accounts. 

5822.  That  would  follow  certainly  as 
your  view  from  what  you  say  about 
making  all  private  companies  exempt 
private  companies,  but  I was  only  putting 
to  you  a suggestion  that  has  been  made 
the  other  way  by  those  who  seem  inclined 
to  the  view  that  the  exempt  private  com- 
panies’ exemption  from  the  obligation  to 
publish  accounts  ought  to  be  done  away 

with.  You  would  not  agree  to  that? 

We  do  not  agree  to  that. 

5823.  So  we  can  pass  from  that  point. 
There  is  one  other  matter;  it  is  suggested 
that  an  annual  registration  fee  should  be 
imposed,  no  very  large  sum,  which  had 
to  be  paid  by  every  company  annually  for 
the  privilege  of  remaining  on  the  register. 
It  is  suggested  that  if  such  a registration 
fee  were  instituted  that  would  discourage 
the  formation  of  companies  for  frivolous 

or  undesirable  reasons. We  have  not 

considered  that,  but  there  would  seem  to 
be  a case  for  at  any  rate  a reasonable 
charge  of  that  kind. 

5824.  You  think  that  might  be  worth 

looking  into  ? I do  personally,  but  that 

is  not  a point  which  the  Society  has  con- 
sidered at  all. 

5825.  Then  we  come  to  the  doctrine  of 
ultra  vires  which  has  been  giving  the 
Committee  a good  deal  of  trouble.  You 
are  in  favour  of  the  Cohen  Committee’s 
recommendation,  I think,  are  you  not. 
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which  would  give  a company,  vis-a-vis  a 
third  party  all  the  powers  of  a natural 
person? Yes. 

5826  I do  not  know  how  far  you  have 
gone  into  all  the  difficulties  of  notice  which 
can  arise  with  regard  to  the  position  of 
the  third  party  with  whom  the  company 
deals.  How  far  can  he  he  given  absolute 
protection  from  liability  where  he  embarks 
on  a transaction  with  a company  which  is 
ultra  vires  the  company?— —I  would  say 
that  in  the  absence  of  fraud  it  should  not 
matter  whether  he  had  notice  or  not. 

5827  If  he  has  got  notice  then  that  is 
on  the  threshold  of  fraud,  is  it  not,  in  a 

sense-? By  that  I meant  if  the  directors 

arranged  with  somebody  who  was  aware 
of  the  restriction  to  enter  into  a contract 
which  was  ultra  vires  and  did  that  deliber- 
ately to  defraud  the  shareholders,  that  is 
the  kind  of  thing  for  which  of  course  there 
should  be  a remedy.  But  I do  not  really 
see  why  a company  should  not,  as  regards 
third  parties,  have  full  power  to  contract, 
with  restrictions  in  the  memorandum  to 
regulate  the  position  between  the  members 
and  the  directors. 

5828.  The  third  party  would  have  pro- 

tection to  the  extent,  I suppose,  that  he 
would  be  entitled  to  assume,  unless  he  had 
some  express  notice  to  the  contrary,  that 
the  particular  transaction  had  been 
authorised  by  the  directors  acting  within 
their  powers? Yes. 

5829.  Omnia  praesumuntur  rite  esse 

acta:  there  would  be  a presumption  that 
everything  had  been  done  in  accordance 
with  the  law? Yes. 

5830.  In  fact  the  position  of  the  third 

party  would  not  greatly  differ  from  the 
position  of  the  ordinary  customer  when 
no  question  of  fraud  arises.  He  would  be 
entitled  to  assume  that  the  directors  were 
duly  authorised  to  do  what  they  were 
doing? Yes. 

5831.  It  is  a topic  which  one  can  go  on 
discussing  almost  indefinitely,  . and  it 
comes  round  in  a circle.  There  is  a case 
for  giving  the  corporation  all  the  powers 
of  a natural  person,  but  there  certainly 
are  difficulties  as  well  in  working  out  the 
precise  implications  as  regards  notice,  and 
so  forth,  and  I do  not  propose  to  elaborate 
further  on  that;  if  my  colleagues  later  on 


wish  to  add  anything  on  this  vexed  ques- 
tion I will  leave  it  to  them  to  do  so.  The 
next  point  concerns  the  alteration  of  the 
company’s  objects,  and  you  point  out  in 
effect  that  section  5 (1)  only  allows  the 
memorandum  to  be  altered  with  respect 
to  the  objects  for  certain  limited  purposes, 
which  are  in  the  lettered  sub-paragraphs 
(a)  to  (g).  The  point  you  make,  as  I 
understand  it,  is  that  as  often  as  not  a 
company  may  vote  in  favour  of  an 
alteration  to  objects  which  is  not  within 
those  lettered  sub-paragraphs,  but  never- 
theless in  such  case  the  alteration  stands 
as  valid  unless  proceedings  have  been  taken 
to  have  the  alteration  cancelled  within 
the  period  of  21  days.  If  I read  your 
memorandum  on  this  point  correctly,  in 
paragraph  12,  you  say  that  is  wrong,  and 
if  the  alteration  made  was  outside  the 
power  of  alteration  contained  in  section 
5 (1)  then  it  should  be  capable  of  being 
upset  at  any  distance  of  time  and  not 

merely  within  21  days.- That  is  our 

point,  yes. 

5832.  Logically  it  seems  sound,  but 
from  the  practical  point  of  view  might  it 
not  be  productive  of  great  difficulty  and 

uncertainty? Yes,  it  might;  because 

I suppose  it  would  mean  that  it  might  be 
necessary  for  someone  dealing  with  the 
company  to  consider  not  only  what  the 
memorandum  was  but  what  the  memo- 
randum had  been  and  whether  it  had 
been  competently  altered.  That  would 
not  matter  so  much  if  the  doctrine  of 
ultra  vires  was  changed. 

5833.  Do  you  not  think  the  simplest 
way  of  change  would  be  to  simplify 
section  5 (1)  providing  that  the  company 
may  by  a majority  alter  the  provisions  of 
its  memorandum  with  respect  to  objects 

in  any  manner  it  thinks  fit? The 

difficulty  arises  then  about  the  minority, 
because  the  company  could  by  a 75  per 
cent,  majority  effect  any  alteration  in 
terms  of  the  section;  but  there  may  be  a 
case,  in  the  interests  of  the  minority,  for 
preventing  a fundamental  alteration  of 
the  objects. 

5834  I would  contemplate  they  would 
still  have  the  right  of  recourse  to  the 
Court— that  is  to  say  the  minority  would 
have  the  right  of  objection  on  the  merits. 
But  I would  be  against  preserving  a 
technical  objection  giving  anyone  the 
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right,  at  any  distance  of  time,  of  saying 
that  the  alteration  was  procedurally 
•wrong  because  it  was  not  within  the 

limited  terms  of  section  5 (1). 1 think 

if  the  minority  had  an  opportunity  to 
■object  that  might  meet  the  difficulty. 
But  we  felt  that  the  minority  ought  to  be 
protected  against  a fundamental  altera- 
tion in  the  company’s  objects  carried  out 
by  a majority,  and  that  therefore  there  is 
something  to  be  said  for  the  more  re- 
stricted terms  of  section  5,  which  does 
not  allow  a fundamental  change. 

5835.  I was  wondering  how  much  value 
•do  you  think  there  is  in  limiting  altera- 
tions to  the  specific  matters  mentioned 

in  (a)  to  (g)  ? There  is  not  much  value, 

as  long  as  an  alteration  cannot  be 
■challenged  after  21  days. 

5836.  But  that  is  the  objection  to  your 

scheme,  that  it  leaves  things  in  uncertainty 
for  an  indefinite  period. Yes,  I see  that. 

5837.  Mr.  Lumsden : Do  you  feel  quite 
satisfied  with  the  15  per  cent,  which  is 
required  for  the  minority  to  object — do 
you  feel  that  is  a satisfactory  percentage  ? 

Mr.  Sutherland:  We  were  not  really 

agreed  on  that  when  we  discussed  this, 
but  there  certainly  was  a suggestion  that 
15  per  cent,  was  too  high  a percentage. 
I do  not  think  we  came  to  any  definite 
conclusion  on  that. 

5838.  Mr.  Mackinnon : Why  do  you 
feel  that  21  days  for  objecting  under 
section  5 is  inadequate?  Why  do  you  go 
from  giving  the  minority  21  days  to  take 
action  to  allowing  them  an  eternity  to 
take  action  ? I do  not  quite  see,  if  they 
cannot  do  it  within  21  days,  why  are  you 
suggesting  they  should  be  able  to  come 

along  at  any  time? Mr.  Cook:  I think 

the  truth  is  we  took  this  point  because  we 
thought  there  was  something  wrong  with 
the  section.  It  seemed  to  be  illogical  and 
unreasonable  that  the  section  should  allow 
only  a limited  alteration  of  the  objects 
but  that  it  should  provide  that  no  pur- 
ported alteration  to  the  objects  can  be 
challenged  after  21  days,  whether  within 
the  terms  of  the  section  or  not,  and  I am 
afraid  we  were  looking  at  it  from  that 
point  of  view  rather  than  from  the 
practical  result  of  it. 

5839.  Professor  Gower:  You  are  quite 
happy  about  the  provisions  regarding 


notice— those  entitled  to  object  will  of 
course  get  notice  of  the  resolution  with 
notice  of  the  meeting;  but  it  does  not 
provide  that  they  should  get  any  notice 
that  the  resolution  has  been  passed. 
Theoretically  a debenture  holder  might 
never  know  whether  a resolution  had 
gone  through  until  after  the  21  days  was 
up.  Do  you  think  this  is  a point  of 
sufficient  importance  to  require  any 
attention?— — Mr.  Sutherland:  I should 
think  so,  Sir;  if  objection  up  to  21  days 
to  a company’s  alteration  of  its  objects 
is  to  be  allowed,  it  is  only  proper  that 
anyone  who  wishes  to  dissent  should 
have  note  of  the  fact  that  it  has  been  done, 
because  otherwise  21  days  protection  is 
completely  illusory. 

Professor  Gower:  I suppose  a wise 
person  will  assume  that  the  resolution 
will  be  passed  and  will  be  thinking  of 
what  he  is  going  to  do  as  soon  as  he  gets 
notice  of  the  meeting.  But  on  the  face  of 
it  it  is  a little  strange. 

Mr.  Mackinnon:  If  he  has  got  any  sense 
he  will  consult  his  solicitors  as  soon  as  he 
receives  notice  of  the  meeting. 

5840.  Chairman:  Then  you  refer  in 

paragraph  14  of  your  memorandum  to 
the  matter  of  shares  of  no  par  value. 
You  have  nothing  to  add  to  your  memo- 
randum; you  were  in  favour  of  the 
Gedge  Committee’s  recommendations, 
were  you? Yes. 

5841.  Did  you  share  the  view  of  those 
who  said  that  preference  shares  should 

not  be  included? Mr.  Cook:  We  have 

not  really  discussed  this  at  all.  The 
Council  decided  that  the  original  memo- 
randum which  was  submitted  by  the 
society  to  the  Gedge  Committee  repre- 
sented their  views. 

5842.  There  was  a difference  of  view, 
one  school  of  thought  saw  no  objection 
to  preference  shares  of  no  par  value  and 

others  were  less  enthusiastic  about  it. 

Mr.  Sutherland:  The  Council’s  suggestion 
was  that  it  should  be  confined  to  ordinary 
or  equity  capital  and  should  not  apply  to 
preference  shares. 

5843.  That  was  the  view  which  pre- 
vailed in  the  report,  I think.  You  thought 
it  was  out  of  keeping  with  the  concept  of 
preference  shares  that  they  should  not 
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have  a definite  par  value  for  the  purpose 
of  payment  on  winding  up. Yes. 

5844.  Then  we  come  to  the  classifica- 
tion of  companies,  and  one  has  to  consider 
that  with  particular  reference  to  the 
question  which  has  been  much  discussed 
in  this  Committee,  on  which  we  have 
already  touched,  whether  the  exemption 
of  exempt  private  companies  from  the 
obligation  to  file  their  accounts  ought  to 
be  preserved.  Your  view,  I understand, 

is  that  it  should  be  preserved? Mr. 

Cook : Preserved  and  extended. 

5845.  Your  qualification  for  private 

companies,  apart  from  numbers  and 
restrictions  on  share  transfers  and  so  on, 
is  going  to  extend  exemption  to  all  cases, 
except  where  a public  company  is  bene- 
ficial owner  of  any  of  the  shares  ? Y es. 

5846.  And  that  would  very  consider- 

ably enlarge  the  scope  of  the  exemption, 
as  compared  with  the  complicated  re- 
strictions in  the  definition  of  the  exempt 
private  company  contained  in  the  1948 
Act? That  is  so,  yes. 

5847.  May  I put  some  views  the  other 
way  so  that  you  can  deal  with  them? 
One  starts  with  the  Cohen  Committee’s 
view,  which  I think  seems  to  have  been 
strongly  held,  that  the  general  rule  should 
be  that  every  company  should  file  its 
accounts  and  that  an  exemption  from  that 
was  only  justified  in  the  case  of  small 
private  businesses  which  found  them- 
selves in  competition  with  partnership 
firms  and  other  small  companies,  and  it 
was  thought  that  disclosure  in  that  kind  of 
case  would  be  productive  of  hardship, 
because  it  would  open  the  door  to 
methods  of  obtaining  information  with 

a view  to  competition  and  so  forth? 

Yes,  that  is  so.  Undoubtedly  in  a very 
large  number  of  private  companies  the 
directors  and  members  believe,  whether 
there  is  justification  for  it  or  not,  that  the 
disclosure  of  their  accounts  may  be 
seriously  injurious  to  them  in  giving 
information  to  large  companies  which  are 
competing  with  them. 

5848.  Then  if  they  feel  like  that  about 
it,  they  have  a very  simple  remedy;  they 
can  remain  deaf  to  the  persuasions  of  the 
peddler  of  limited  companies  and  they  can 
stick  to  the  old-fashioned  method  of 


carrying  on  business  in  partnership. 

Yes,  but  the  way  we  look  at  it  is  this. 
What  ought  to  be  the  test?  Should  there 
be  publication  of  accounts  even  when  it 
is  not  in  the  interests  of  the  members,  or 
who  is  it  that  is  to  be  considered?  We 
think  the  test  ought  to  be  what  is  in  the 
interests  of  the  members.  Then  when 
you  come  to  a public  company  it  is  in  the 
interests  of  the  members  that  the 
accounts  should  be  published,  because  the 
public  are  potential  buyers  of  their  shares. 
That  does  not  apply  in  the  case  of  a 
private  company.  If  there  was  any  real 
demand  on  the  part  of  creditors  for  this 
information  that  would  have  to  be 
considered.  But  we  do  not  think  that 
that  is  so.  We  think  the  demand  for 
publication  comes  from  financial  journal- 
ists and  economists  who  have  their  own 
special  reasons  for  wanting  information, 
but  we  think  their  point  of  view  should 
be  overridden  by  the  interests  of  the 
members.  So  far  as  we  can  judge 
creditors  are  not  really  interested  in  the 
publication  of  accounts.  We  think  it  is 
most  unusual  for  tradesmen  to  inspect 
the  company’s  file  to  see  the  accounts, 
and  I do  not  know  whether  the  Committee 
has  received  representations  from  people 
like  Chambers  of  Commerce  and  so  on, 
who  might  be  taken  to  represent  the 
creditors,  as  to  the  desirability  of  the 
publication  of  accounts,  but  in  the  absence 
of  representations  that  it  is  prejudicial  to 
creditors,  we  take  the  view  that  the 
overriding  consideration  should  be  the 
interests  of  the  members.  And  as  in  our 
experience  in  many  private  companies  the 
members  think  it  would  be  injurious  to 
have  to  publish  their  accounts,  therefore 
we  think  private  companies  should  be 
exempt  from  that  requirement. 

5849.  The  opposite  view  starts  with 
the  principle  that  disclosure  is  a quid  pro 

quo  for  the  benefit  of  limited  liability. 

Of  course  that  is  arguable. 

5850.  That  is  an  arguable  point.  As 
regards  the  people  who  are  interested  in 
disclosure,  we  have  had  some  evidence 
from  trade  protection  societies  and  so  on 
to  the  effect  that  it  would  be  helpful  to 
them  in  their  business  if  the  accounts 

were  filed. That  I would  regard  as  a 

relevant  consideration  telling  against  our 
view.  But  our  experience  is  that  creditors 
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are  not  really  interested  in  this  and  that 
the  members  are  very  strongly  opposed 
to  publication. 

5851.  Then  there  is  what  one  can  only 
call  the  excessive  complication  of  the 
Seventh  Schedule  which  lays  down  the 
conditions  of  exemption.  Do  you  think 
it  is  desirable  that  the  exemption,  what- 
ever it  may  be  worth,  should  depend  on 
such  extraordinarily  elaborate  considera- 
tions ? That  is  a very  strong  argument 

I think  in  favour  of  the  much  simplfied 
suggestion  we  put  forward,  because  the 
Seventh  Schedule,  even  with  all  its 
elaborations,  does  sometimes  result  in 
what  you  might  call  deserving  companies 
being  excluded,  and  there  are  two  recent 
cases  which  have  drawn  attention  to 
particular  points  in  regard  to  this — the 
decision  in  the  case  of  the  Prenn  settle- 
ment, which  decided  that  unless  the 
shares  of  the  company  form  part  of  the 
estate  which  was  settled,  the  exemption 
is  lost;  and  a very  common  case  is  where 
a man  dies  leaving  a family  business, 
which  his  trustees  may  form  into  a limited 
company,  and  that  presumably  would  not 
be  exempt;  whereas  that  is  a kind  of  case 
which  we  think  ought  to  be  exempt. 

5852.  Is  it  not  the  fact — I am  not  as 

well  up  on  this  schedule  as  perhaps  I 
ought  to  be — that  it  is  in  the  power  of  any 
shareholder  by  transferring  his  beneficial 
interest  in  one  share  to  an  outsider  to 
take  a company  outside  the  ambit  of 
exemption  altogether? That  is  so. 

5853.  That  is  a very  unsatisfactory 

position,  surely. Yes. 

5854.  Professor  Gower:  Your  solution 
would  not  wholly  solve  that.  The 
exemption  would  be  lost  if  one  member 
transferred  his  beneficial  interest  to  a 

company. If  that  were  a public 

company. 

Professor  Gower : Only  a public  one, 
yes. 

5855.  Mr.  Lawson:  Would  it  help  to 

meet  the  point  at  all  if  only  the  balance 
sheet  had  to  be  filed  and  not  the  profit 
and  loss  account?  Competitors  would 
not  get  a great  deal  of  help  from  the 
balance  sheet;  on  the  other  hand  it  would 
be  a help  to  the  creditors. If  the 


balance  sheet  were  published  every  year 
it  would  give  them  perhaps  the  material 
figures  of  the  profit  and  loss  account, 
comparing  one  balance  sheet  with  the 
next  one. 

5856.  Mr.  Watson:  It  would  not  dis- 

close the  remuneration  paid  to  the 
directors? That  is  so. 

5857.  And  it  appears  there  is  some 
importance  attached  to  publicity  on  that. 
Could  I ask  another  question?  How 
would  you  propose  to  deal  with  private 
companies  that  advertise  for  deposits  from 
the  public?  Do  you  want  to  keep  them 

exempt? No,  I think  they  should  be 

treated  as  public  companies.  I was  not 
aware  until  recently  that  that  was  possible. 
But  I did  see  recently  that  apparently  it  is 
possible  for  private  companies  to  do  so. 
I do  not  think  they  should  be  allowed  to 
do  so. 

5858.  Have  you  as  a Society  considered 

that  ? No. 

5859.  It  is  your  personal  view  that  they 

should  lose  their  private  status  in  these 
circumstances  ? Yes. 

Mr.  Sutherland:  We  wish  to  amend  the 
suggestion  about  the  private  company 
losing  its  exemption  if  a public  company 
is  a beneficial  owner  because  it  is  of 
course  a very  common  practice  now  in 
family  businesses  for  estate  duty  purposes, 
to  transfer  shares  to  finance  houses — and 
the  recent  case  of  Quaker  Hall  & Co.  v. 
Board  of  Trade , 1961,  All  E.R.  210, 
decided  that  they  will  in  certain  of  these 
circumstances  lose  exemption;  so  that 
we  would  wish  to  qualify  our  suggestion 
that  the  ownership  of  shares  in  a private 
company  by  a public  company  lost 
exemption,  to  take  that  type  of  case  out. 

5860.  Chairman:  That  would  be 

another  addition  to  the  schedule  ? Yes. 

Mr.  Cook:  It  would  be  an  amendment 
to  clause  7 of  the  schedule  which  gives 
exemption  only  where  the  capital  is 
subscribed  for  by  bankers  or  finance 
houses.  We  would  like  it  to  cover  also  the 
transfer  of  shares  by  shareholders  to  a 
banking  and  finance  house. 


5861.  For  a similar  purpose? Yes. 

The  kind  of  case  which  arises  is  that  the 
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owner  of  a majority  shareholding  in  a 
private  company  wants  to  provide  for 
death  duties  and  disposes  of  some  of  his 
shares  to  one  of  these  finance  companies; 
we  think  that  ought  also  to  be  treated  in 
the  same  way  as  if  the  finance  company 
had  put  money  into  the  coffers  of  the 
company. 

5862.  Then,  I do  not  know  if  you  agree, 

it  does  rather  look  as  though  the  field  of 
exemption  opened  up  by  the  Cohen 
Committee's  recommendation  was  a very 
much  wider  one  than  the  Committee  can 
well  have  contemplated  when  they  recom- 
mended having  the  special  category  of 
exempt  private  company.  The  position 
is,  we  are  told,  that  something  of  the 
order  of  80  per  cent,  of  all  private 
companies  claim  and  are  allowed  exemp- 
tion.  Yes,  I do  not  know  what  the 

figures  are,  but  an  enormous  proportion 
of  private  companies  must  be  very  small. 

5863.  You  would  say  this  is  accounted 
for  by  the  fact  that  most  of  the  companies 
in  this  particular  category  are  small 
partnership  businesses  now  carried  on  by 

companies? 1 would  think  that,  yes, 

but  I have  no  exact  information,  that  is 
only  an  impression. 

5864.  There  is  this  other  point.  It 
may  be  difficult  for  small  companies  to 
keep  themselves  up  to  the  mark  in  the 
matter  of  accounts;  they  may  be  prone 
to  fail  to  keep  up  to  the  mark  in  that 
matter.  Is  there  not  something  in  the 
view  that  if  they  had  to  file  their  accounts 
once  a year  that  would  keep  them  up  to 
the  mark  and  ensure  that  the  accounts 

were  properly  kept? Yes,  I think  that 

is  so. 

5865.  It  is  probably  to  the  advantage 

of  the  small  trader  himself,  because  his 
accounts  should  be  properly  and  regularly 
kept  and  brought  once  a year  to  a con- 
dition fit  for  filing. It  is  desirable,  in 

his  interests,  that  his  accounts  should  be 
properly  kept. 

5866.  That  is  more  likely  to  happen  if 
he  is  under  an  obligation  to  file  the 

finished  accounts? 1 wonder  if  that 

is  the  only  way  to  arrive  at  that.  If  the 
company  is  required  to  have  an  auditor, 
if  the  auditor  had  to  sign  the  annual 
returns  saying  that  the  company  had 


completed  accounts,  that  would  meet 
that  point  without  the  necessity  of 
publishing  the  accounts. 

5867.  It  has  been  suggested  by  others 
that  some  sort  of  certificate  might  take 
the  place  of  filing  the  accounts,  but  the 
trade  protection  societies  would  prefer  to 

see  the  actual  accounts  on  the  file. 

Yes,  but  assuming  that  the  exemption  is. 
to  continue  in  some  field,  the  very  field 
in  which  it  is  likely  to  be  continued  is  the 
one  in  which  properly  the  protection 
societies  should  be  the  most  interested. 
We  would  hope  that  the  Committee 
would  not  favour  doing  away  with  the 
exemption  altogether,  and  we  would 
rather  continue  to  face  the  complications 
of  the  Seventh  Schedule  than  lose  the 
exemption  for  the  family  business. 

5868.  Mr.  Brown:  If  it  be  felt  that  this 
exemption  should  be  limited  to  the  small 
family  company,  would  it  be  an  appro- 
priate amendment  to  reduce  the  number 
of  members  allowed  from  50  to  some 

other  figure,  say  20? Yes,  I think  that 

is  a point  that  might  well  be  considered, 
because  a smaller  number  would  cover 
the  majority  of  cases  where  it  is  most 
necessary. 

Mr.  Sutherland : On  the  question  of 
disclosure  and  protection  of  creditors,  I 
think  it  has  been  suggested  by  the  English 
Institute  of  Chartered  Accountants  that 
in  an  exempt  private  company  the 
directors  should  be  obliged  to  lodge  a 
declaration  of  solvency  in  lieu  of  accounts. 
While  we  have  not  discussed  that,  I 
personally  feel  that  that  is  a better  method, 
if  there  is  to  be  a disclosure, — simply 
requiring  the  auditors  to  lodge  the 
declaration,  because  in  order  to  give  a 
declaration  of  solvency  without  being 
reckless,  the  accounts  would  in  fact  have 
to  be  prepared. 

5869.  Chairman:  That  is  true;  but  is  it 
desirable  to  introduce  the  necessity  for  a 

declaration  of  solvency  once  a year? 

I do  not  think  it  is  desirable,  but  I 
personally  feel  if  that  were  one  of  the 
conditions  of  exemption  it  would  be 
better  to  have  that  than  to  lose  exemption. 

5870.  The  trouble  is  that  people  are 
not  in  the  vast  majority  of  cases  de- 
liberately dishonest.  Where  you  have  got 
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a form  you  have  got  to  fill  in  every  year, 
it  is  likely  to  degenerate  into  common 
form  which  may  be  signed  without  due 

consideration. It  should  not  be  if  it  is 

a statutory  declaration. 

5871.  I quite  agree.  Anyhow,  that  is 
another  alternative  suggestion  which 
merits  consideration.  As  regards  the 
matter  of  the  audit,  I understand  you  are 
in  favour  of  making  the  requirements  as 
to  the  professional  qualifications  and  so 
on  of  auditors  the  same  in  the  case  of  an 
exempt  private  company  as  in  the  case  of 

any  other  company. Mr.  Cook : We 

have  not  expressed  any  opinion  on  that. 

5872.  I am  sorry,  I was  mistaken  about 
that.  Then  can  we  deal  with  companies 
limited  by  guarantee.  I think  you  are 
concerned  with  the  curious  position  which 
arises  in  the  case  of  a company  limited  by 
guarantee  and  having  no  share  capital. 
While  it  is  apparently  allowed  the 
privileges  of  a private  company,  it  cannot 
actually  comply  with  all  the  conditions; 
it  has  not  got  any  share  capital  so  it  cannot 
restrict  the  transfer  of  its  shares,  and  you 
have  a proposal  to  have  an  amendment 
to  make  it  clear  that  the  qualification 
of  the  company  limited  by  guarantee  as  a 
private  company  should  be  secured  with- 
out reference  to  the  provisions  which  are 
only  appropriate  in  the  case  of  a company 
limited  by  shares.  That  is  your  point? 
Yes. 

5873.  This  anomaly  has  been  noticed 
by  other  people,  and  it  does  look  like  one 
which  might  with  advantage  be  tidied  up. 
Have  you  any  view  as  to  the  company 
limited  by  guarantee  and  having  a share 
capital;  have  you  ever  come  across  one? 
Never. 

5874.  Do  you  think  there  is  such  a 

creature  in  existence? 1 do  not  know; 

I can  only  say  I have  not  come  across  it. 

5875.  There  is  a suggestion  that  it 
might  be  just  as  well  to  put  an  end  to  that 
particular  form  of  company,  or  to  say 
that  no  company  of  that  variety  could 

be  formed  after  a future  date? As  far 

as  my  own  experience  goes  that  would  be 
justified.  I can  only  say  that  whenever 
the  question  of  forming  a company  by 
guarantee  has  arisen  it -has  never  been 
thought  desirable  to  have  shares.  It  has 


always  been  a company  without  share 
capital,  and  I do  not  myself  know  the 
circumstances  in  which  a company,  limited 
by  guarantee  and  having  a share  capital, 
would  be  desirable. 

Professor  Gower : I thought  it  was 
completely  obsolete,  but  I understand 
two  or  three  have  been  formed  in  the  last 
couple  of  years;  why,  I have  no  idea. 

Chairman : It  has  been  put  that  there  is  a 
fairly  recent  case  of,  I think,  a football 
team  which  formed  a company  limited  by 
guarantee,  and  they  have  a share  capital 
as  a means  of  extracting  subscriptions 
from  the  pockets  of  their  members.  In 
that  particular  case  the  adoption  of  share 
capital  was  thought  possibly  convenient. 

Professor  Gower : Why  did  they  not 
form  an  ordinary  company  limited  by 
shares?  What  is  the  point  of  the 
guarantee? 

5876.  Chairman : The  common  method 
used  to  be  to  form  an  ordinary  company 
and  then  to  issue  debentures  to  the 
shareholders,  which  never  got  paid;  that 
was  the  means  of  raising  money  there. 
Do  you  agree  that  might  be  worth  looking 

into  ? Y es.  I have  no  reason  to  believe 

that  it  is  serving  any  useful  purpose. 

5877.  We  can  pass  to  another  thing — 
shareholders’  control  over  the  exercise  of 
the  company’s  powers  by  directors.  You 
discuss  this  in  paragraph  24  of  your 
memorandum.  You  say: 

“It  is  undesirable  to  interfere  more 
than  is  necessary  with  the  discretion  of 
the  directors  in  managing  the  affairs  of 
the  company,  but  in  our  view  there  are 
certain  decisions  of  so  great  importance 
to  the  future  of  the  company  that  it  is 
desirable  that  the  directors  should  be 
required,  on  the  analogy  of  section  191 
and  Regulation  79  of  Table  A,  to  give 
information  in  regard  to  them  to  the 
members  and  obtain  the  approval  of  the 
company  in  general  meeting.  In  our 
view  these  included  a substantial  altera- 
tion in  the  nature  of  the  company’s 
assets  and  the  abandonment  of  a main 
trading  activity.”. 

Similar  views  have  been  expressed  by  a 
number  of  witnesses,  and  we  generally 
ask  them  what  they  would  say  a sub- 
stantial alteration  was,  or  what  a main 
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trading  activity  was.  Have  you  any 

contribution  on  that  ? Mr.  Sutherland: 

I do  not  know  if  we  have  any  contribution. 
We  discussed  this  at  considerable  length, 
and  while  we  were  agreed  on  these  general 
terms  we  had  great  difficulty  in  coming  to 
any  definition.  But  I think  what  we  had 
in  mind  by  a substantial  alteration  in  the 
nature  of  a company’s  assets  was  this; 
we  started  from  the  idea  that  the  directors 
should  not  be  allowed  to  sell  the  under- 
taking without  obtaining  the  permission 
of  the  company  in  general  meeting,  and 
then  went  on  from  that  to  the  point  where 
a company  might  have  a very  large  pro- 
portion of  its  assets  in  liquid  funds  and 
was  either  not  putting  them  back  into  the 
company  or  investing  them  on  short  term 
but  was  proposing  to  invest  them  in 
different  long-term  investments  in  other 
types  of  business;  we  felt  that  was  a 
substantial  alteration  in  the  nature  of  the 
company’s  assets  not  presumably  envis- 
aged by  the  shareholders  in  terms  of  the 
memorandum,  and  that  that  should  go 
before  the  company.  We  had  not  defined 
it,  but  these  are  the  two  main  points  that 
we  had  in  view  with  regard  to  substantial 
alteration.  We  discussed  how  much  of 
the  total  would  be  “substantial”  and 
felt  that  it  was  better  not  to  try  to  define 
that  as  it  would  have  to  depend  on 
circumstances. 

5S7S.  It  would  have  to  depend  really 
on  the  directors  doing  the  right  and 
proper  thing,  rather  than  on  legislation. 
—I  think  we  felt  there  should  be 
legislation,  but  that  it  was  not  possible— 
we  could  not,  at  least,  say  how — to  arrive 
at  a definition  of  the  actual  alteration 
by  reference  to  a percentage  of  the  assets. 

5879.  Mr.  Scott:  Could  you  envisage 
such  an  alteration  taking  place  gradually, 
oyer  a period  of  years;  a company  might 
discontinue  slowly  the  manufacture  of  a 
certain  product  and  increase  gradually 
the  manufacture  of  another  product  so 
that  after,  say,  five  years,  you  could  see 
that  the  business  had  fundamentally 
changed,  but  at  no  particular  stage  in 
those  five  years  could  you  say  that  this 
was  where  they  had  reached  a substantial 

alteration? Mr.  Cook:  It  would  have 

to  be  substantial  at  one  time.  It  would 
be  a sudden  change  as  opposed  to  a 
gradual  change. 


5880.  Mr.  Brown:  It  does  happen  in 
practice  that  a company  starts  some 
purely  ancillary  business  to  produce  some 
of  its  own  requirements,  and  that  is  so 
successful  that  it  sells  to  outsiders.  It 
may  take  ten  years  before  it  is  realised 
that  the  business  of  the  company  has 
changed,  and  at  no  point  was  there  a 

substantial  change,  it  just  happened. 

I think  that  must  be  left  to  the  directors. 

5881.  Professor  Gower:  Presumably  the 
directors  will  be  aware  of  it,  and  in  many 
cases  they  could  give  the  shareholders  an 
indication  earlier  of  what  is  happening  if 
the  directors’  report  was  fuller  and  franker 

than  it  tends  to  be  at  the  moment. If 

the  process  is  gradual,  the  shareholders 
have  an  opportunity  of  raising  it  at  annual 
meetings.  What  has  to  be  guarded 
against  is  the  sudden  decision  of  the 
directors  to  make  some  very  substantial 
change  in  the  company’s  activities  with- 
out giving  any  notice  to  the  members. 

5882.  Chairman:  Would  there  be  any 
value,  as  regards  these  sudden  changes, 
in  having  a provision  of  this  character: 
that  transactions  of  that  sort  should  be 
disclosed  to  the  shareholders  if  in  the 
opinion  of  the  directors  it  was  reasonably 
practicable  so  to  do  in  all  the  circum- 
stances, but  if  they  decided  it  was  not 
reasonably  practicable  they  should  record 
a minute  to  that  effect  and  state  their 
reason,  and  they  should,  as  soon  as 
possible  after  the  transaction  had  gone 
through,  circulate  to  the  shareholders  a 
notice  of  the  development  which  had 
happened  and  a short  statement  of  the 
directors’  reason  for  not  consulting  the 
shareholders  in  advance?  Would  there 
be  any  merit  in  that,  or  would  it  be 
simply  a pious  hope  and  clutter  up  the 
law  with  something  that  was  never  going 

to  be  observed  at  all  ? Mr.  Sutherland: 

We  have  not  considered  that,  of  course; 
but  from  one  aspect  it  is  an  engaging 
thought,  in  that  it  would  give  effect  to  what 
I think  is  generally  felt,  that  it  is  undesir- 
able to  interfere  more  than  is  proper  with 
the  directors’  activities.  There  are  so 
many  circumstances  where  a change  in 
the  activities  of  the  company  is  wanted, 
which  the  directors  wish  to  do,  but  which 
would  be  impossible  if  they  gave  advance 
notice  to  the  members.  From  that  point 
of  view  it  would  be  extremely  attractive. 
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Not  having  considered  this,  my  own 
personal  difficulty  is  that  I think  it  could 
be  used  perhaps  to  allow  the  directors  to 
make  the  alteration  in  any  circumstances; 
because  at  first  sight  I feel  it  is  difficult  to 
apply  the  test  of  what  is  reasonable  and 
proper  in  the  directors’  thinking — of 
whether  it  is  proper  to  do  this  rather  than 
to  advise  the  shareholders.  I think 
insofar  as  oppression  might  be  involved 
the  shareholders  comprising  a minority 
should  still  have  a remedy,  but  I feel  that 
such  a provision  might  simply  allow  the 
directors  to  do  this  by  recording  a minute, 
whether  in  fact  it  was  what  they  generally 
ought  to  do  or  not. 

5883.  It  might  have  that  result.  On  the 

other  hand  it  might  have  the  merit  of 
ensuring  that  the  directors,  if  they  were 
an  honest  body,  would,  before  they  pro- 
ceeded with  the  matter,  have  applied  their 
minds  to  the  question  whether  this  was 
not  a proper  matter  for  the  shareholders 
to  be  informed  about. Yes. 

Chairman : I agree  it  might  become  a 
formality,  but  you  can  say  that  of 
anything. 

5884.  Professor  Gower:  It  would  mean 
the  shareholders  would  have  to  be  told  of 
it  pretty  soon  afterwards,  whereas  at  the 

moment  they  may  never  realise  it. 

Yes.  And  I think  also  the  directors  would 
have  carefully  to  consider  it,  because 
presumably  when  recording  such  a minute 
they  would  have  it  in  mind  that  they  would 
have  to  justify  their  decision  at  a later 
date  to  the  members,  and  they  would  not 
rashly  engage  in  such  a project  if  they  had 
to  record  that  and  explain  the  reasons  for 
their  decision.  We  have  not  considered 
it,  but  it  seems  a good  suggestion. 

Chairman:  Perhaps  it  is  worth  looking 
into. 

5885.  Mr.  Lawson:  How  would  you 
deal  with  the  company  which  acquires  a 
new  type  of  business  through  a subsidiary 
company.  There  are  so  many  holding 

companies  which  buy  shares? We  did 

consider  the  question  of  companies  which 
are  formed  and  all  they  do  is  change  their 
assets  and  engage  in  different  trading 
activities — the  type  of  trading  investment 
companies— and  we  felt  that  probably  the 
very  constitution  of  such  a company,  in 


its  memorandum  and  its  articles,  would  be 
such  that  the  members  by  joining  had  in 
effect  given  approval  to  a continuous 
change  of  assets  and  of  activities. 

5886.  So  many  companies  are  like  that 
today.  A big  manufacturing  company 
may  also  be  a holding  company  as  well, 
carrying  on  a whole  lot  of  different 
enterprises  in  different  companies.  The 
two  things  so  often  go  together.  That  is 
the  type  of  case  I had  in  mind  rather  than 
the  company  which  starts  out  clearly  as  a 
holding  company  investing  funds  in 

various  kinds  of  different  enterprises. 

It  is  very  difficult  to  define  whether  there 
has  been  a substantial  change  in  the  assets 
or  in  the  trading  activities.  It  would 
depend  on  the  circumstances  of  a particu- 
lar group  of  companies. 

Chairman:  That  is  the  most  difficult 
case  to  fit  into  any  legislation  of  the  kind 
we  are  considering.  As  you  say,  it  would 
be  the  function  of  the  company,  its  raison 
d’etre,  the  turning  over  of  investments  or 
properties  or  whatever  it  might  be. 

Mr.  Althaus:  The  whole  function  of  a 
company  like  that  would  be  to  have 
diversification,  and  therefore  it  would  be 
unlikely  that  any  transaction  would  in  fact 
be  one  of  such  a major  character  that  it 
would  fundamentally  alter  the  objects  of 
the  company. 

5887.  Mr.  Mackinnon:  The  practical 
difficulty  is  if  we  make  this  alteration 
everybody  will  in  fact  turn  themselves 
into  a kind  of  holding  company.  I do  not 
say  that  cantankerously,  because  in  fact 
it  is  a common  feature  of  companies  that 
have  large  liquid  assets  to  vary  their 

constitution  in  that  sort  of  way. But 

on  the  other  hand  you  have  to  get  the 
requisite  number  of  members  to  agree  to 
that,  and  if  the  members  do  agree,  then 
they  have  in  advance  agreed  to  the  com- 
pany doing  this  kind  of  thing  all  the  time, 
and  therefore  they  cannot  object. 

5888.  Let  us  take  a new  company, 
every  new  company  formed  practically 
will  evade  such  a provision  by  doing  it. 
That  is  what  troubles  me — apart  from  the 
existing  ones  which  will  normally  carry 

the  75  per  cent,  with  them. Again  aU 

I think  I would  say  to  that  is  that  if  a new 
company  is  formed  and  the  public  are 
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prepared  to  subscribe  on  those  terms,  they 
cannot  take  objection  to  that  type  of 
activity  thereafter;  they  have  gone  into  it 
with  their  eyes  open. 

Chairman:  The  modem  trend  is  to 
believe  that  shareholders  have  not  got  any 
eyes,  or  if  they  have,  they  go  about  with 
them  shut. 

Mr.  Lumsden : And  the  prospectus  would 
not  necessarily  show  all  the  ancillary 
objects  which  it  was  not  intended  to  use 
at  that  particular  time. 

5889.  Chairman:  I do  not  know  if  we 
can  pursue  that  much  further.  The  next 
one  is  a matter  of  considerable  moment, 
and  I confess  I was  rather  shocked, 
because  your  proposal  appears  to  amount 
to  laying  hands  on  the  Ark  of  the  Cove- 
nant and  upsetting  the  rule  in  Foss  v. 
Harbottle.  It  is  your  view  that  this  time- 
honoured  rule  is  not  all  that  its  supporters 
claim  for  it. — - — Mr.  Cook'.  That  is  so.  Sir. 

5890.  The  underlying  advantage  is  to 

avoid  multiplicity  of  actions? Mr. 

Sutherland:  We  appreciate  that,  but  I 
think  it  is  true  to  say  our  view  is  that, 
with  the  rule  as  it  stands,  so  far  as  we  can 
see  the  difficulties  and  understand  the 
facets  of  the  rule,  it  is  almost  impossible 
to  bring  an  action  to  a successful  con- 
clusion even  in  circumstances  where  one 
would  think  that  there  were  grounds  for 
a successful  conclusion;  and  that  it  would 
be  better  to  have  a multiplicity  of  actions 
than  in  effect  to  bar  actions  altogether, 
which  we  feel  is  really  what  happens 
because  of  the  rule  in  Foss  v.  Harbottle. 
I think  as  a corollary  to  that  we  also 
believe  that  if  section  210  were  extended 
the  effect  would  be  that  the  common  law 
action  would  almost  entirely  disappear, 
except  perhaps  for  cases  where  there  were 
ultra  vires  actions  or  actions  by  the 
directors  in  breach  of  their  duties,  but  the 
other  common  law  actions  which  have 
taken  place  under  the  aegis  of  Foss  v. 
Harbottle  would  largely  disappear  because 
section  210  would  comprehend  almost 
every  possible  other  circumstance. 

5891.  The  basic  principle  of  Foss  v. 
Harbottle  is  that  the  proper  plaintiff  to 
redress  a wrong  done  to  the  company  is 
the  company  itself.  That  is  it,  is  it  not? 
Yes. 


5892.  Then  it  goes  on  to  the  effect  that 

there  may  be  cases  where  control  within 
the  company  is  such  that  the  company  is 
not  going  to  assume  its  role  of  plaintiff 
in  the  matter.  That  is  the  second  step  in 
it. Yes. 

5893.  That  opens  the  door  to  a repre- 

sentative action  provided  that  the  action 
complained  of  amounts  to  a fraud  on  the 
minority? Yes. 

5894.  Is  the  real  difficulty  definition  of 
what  amounts  to  a fraud  on  the  minority  ? 

That  as  we  understand  it  is  the 

difficulty.  The  rule  in  Foss  V.  Harbottle 
is  quite  clear,  but  in  order  to  avoid  the 
rule  one  has  to  establish  a fraud  on  the 
minority,  and  we  feel  there  is  great 
difficulty  in  understanding  the  particular 
circumstances  where  the  Courts  have 
decided  that  there  is  a fraud  on  the 
minority. 

5895.  So  it  is  your  view  that  if  oppres- 
sion and  so  forth  is  effectively  dealt  with 
by  section  210,  that  really  gets  over  the 
difficulties  attendant  on  the  rule,  because 
this  new  statutory  remedy  would  really 
deprive  the  rule  of  much  of  its  importance  ? 

1 think  we  would  take  it  a little  further 

for  what  remains  of  the  scope  of  the  fraud 
on  the  minority  type  of  common  law  case. 
We  think  the  problem  should  be  attacked 
not  from  the  aspect  of  fraud  on  the 
minority  but  from  the  other  side,  not  the 
effect  on  the  majority  but  the  effect  on  the 
minority,  and  it  would  be  more  proper 
that  the  criterion  should  not  be  fraud  on 
the . minority  but  really  what  we  have 
envisaged  in  section  210,  that  it  is  some- 
thing which  is  prejudicial  to  the  interests 
of  the  minority,  not  so  wide  as  fraud. 

5896.  I follow  that.  Passing  to  section 
210,  would  it  be  right  to  say  that  in  your 
view  the  provisions  of  that  section  should 
be  capable  of  being  effectively  used  if  what 
has  been  referred  to  as  the  winding  up 
criterion  were  taken  out  of  the  section? 
At  the  moment  the  party  aggrieved,  in 
order  to  proceed,  has  to  show  that  the 
case  is  one  which  in  other  circumstances 
might  have  afforded  a good  ground  for  a 
winding  up  petition.  If  that  provision  is 
taken  out,  would  it  be  your  view  that  the 

section  should  be  workable? Very 

definitely  so. 
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5897.  You  take  various  other  points 
in  paragraphs  37  and  38  about  the  section, 

but  I think  that  is  your  main  point. 

That  is  the  main  one.  I think  we  felt  that 
it  was  almost  as  important  to  extend 
section  210  to  meet  oppression  of  people 
not  necessarily  in  their  capacity  as  mem- 
bers ; we  refer  to  that  in  paragraph  39  (4) ; 
we  were  very  concerned  in  private  com- 
panies with  the  effect  of  the  decision  in 
Elder  v.  Elder  & Watsons,  Ltd.,  which  we 
of  course  respectfully  agree  with  techni- 
cally but  think  it  is  quite  iniquitous  from 
the  equitable  point  of  view.  Our  sugges- 
tion is  that  section  210  should  be  expanded 
to  allow  for  oppression  of  members  in 
their  capacity  other  than  members,  such 
as  employees  or  directors. 

5898.  The  difficulty  one  feels  about  that 
is  that  it  hinges  on  another  field,  that  the 
relationship  of  master  and  servant  would 

come  in  there. That  is  so.  What  we 

are  particularly  concerned  about  are  the 
private  companies,  the  family  type  of 
business  with  a relationship  which,  while 
it  may  be  in  law  that  of  master  and 
servant,  is  really  in  practice  that  of 
partners  in  the  business. 

5899.  It  ought  not  to  be  possible  for 
the  people  for  the  time  being  in  control 
of  the  company  to  dismiss  the  opposite 
party  to  the  dispute  because  he  happens 
to  hold  office  as  director  or  manager  as 

well  as  being  a shareholder? We  are 

so  very  familiar  in  practice  with  the  type 
of  family  company  where  the  reward  for 
the  capital  invested  is  taken  out  purely  in 
directors’  fees  and  management  salary,  as 
was  the  case  in  Elder’s  case,  and  where 
dismissal  from  office  is  tantamount  to 
appropriation  of  the  investment,  unless  it 
can  be  otherwise  realised,  which  it  usually 
cannot. 

5900.  I think  we  have  that  point.  It 

would  be  a matter  for  consideration 
whether  provisions  dealing  with  that 
aspect  of  the  matter  could  be  incorporated 
in  any  new  section  210. Yes. 

5901.  Professor  Gower:  You  would  have 
to  be  a little  careful  about  extending  it  to 
employees  generally.  You  might  get 

trade  unions  using  it. It  was  only 

proposed  that  it  should  be  applied  to 
employee  shareholders,  of  course. 


5902.  I see:  they  have  to  be  members, 

have  they? They  must  be  members. 

5903.  Mr.  Brown:  If  there  are  two 
employees,  one  of  which  holds  10  per  cent, 
of  the  share  capital  and  one  holds  9 
per  cent.,  the  one  who  holds  10  per  cent, 
has  a different  remedy  under  your  pro- 
posal from  the  one  who  holds  9 per  cent, 
or  nothing.  I am  not  clear  why  that 

should  be. The  employee  who  has 

10  per  cent,  has  no  remedy  as  an  employee 
under  our  proposal  but  only  as  a member 
of  the  company  who  has  been  deprived 
of  the  benefit  of  his  investment.  So  far 
as  the  10  per  cent,  and  the  9 per  cent,  are 
concerned,  the  figure  is  of  necessity 
arbitrary.  It  might  be  that  it  should  be  an 
employee  having  any  share  in  the  com- 
pany; but  we  felt  we  had  to  show  some 
substantial  holding. 

5904.  Chairman:  I would  just  like  to 
refer  to  your  interesting  suggestion  of  a 
form  of  limited  partnership  that  you  dealt 
with  in  paragraphs  39  and  40,  and  you 
suggest  a new  form  of  company  to  give 
effect  to  these  provisions.  I want  to  ask 
you  why  should  not  your  provisions,  or 
substantially  the  whole  of  them,  be  grafted 
on  the  ordinary  articles  of  association  of 
a company  under  the  Companies  Act? 

Mr.  Cook:  The  reason  is  this:  if  you 

put  in  a provision  in  the  articles  that  in 
the  event  of  failure  of  other  shareholders 
on  a certain  event  to  acquire  shares,  the 
company  is  to  be  wound  up,  the  Court 
merely  regards  that  as  a factor  to  be  taken 
into  consideration  and  they  may  or  may 
not  decide  to  wind  up.  We  want  to  have 
the  position  in  an  incorporated  partner- 
ship where,  if  one  of  the  partners  dies  or 
retires,  he  should  be  entitled  to  get  his 
money  out,  and  if  he  cannot  get  it  out  by 
other  people  buying  his  shares  then  he 
should  be  entitled  as  of  right  to  have  the 
company  wound  up.  That  could  not  be 
provided  for  in  the  memorandum  or 
articles  of  a company.  And  the  other 
thing  is  we  think  it  might  be  appropriate 
in  certain  cases  to  enable  the  Court  to 
allow  the  company  to  buy  the  shares  of 
the  retiring  member.  That  also  would 
require  legislation.  So  I do  not  think  the 
scheme  which  we  have  suggested  in  para- 
graphs 39  and  40  could  be  carried  out 
within  the  framework  of  existing  legis- 
lation. 
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5905.  You  could  add  to  the  circum- 
stances in  which  a company  could  be 
wound  up  the  happening  of  the  event 
postulated  by  the  new  form  of  rights  you 

are  given  by  the  articles. Yes,  but  I 

think  the  Courts  have  held  that  is  merely 
one  of  the  things  to  be  taken  into  con- 
sideration in  deciding  whether  to  wind 
up  the  company  or  not;  and  there  is  no 
certainty  the  Court  would  do  so. 

5906.  But  you  could  make  it  certain: 
you  could  do  it  by  an  appropriate 
amendment  of  the  section  which  deals 

with  the  circumstances? Yes,  I beg 

your  pardon : I thought  you  were  enquiring 
within  the  framework  of  the  existing  Act: 
but  I think  it  requires  legislation. 

5907.  It  requires  a new  kind  of  com- 
pany, as  I understand  it? At  least  it 

requires  legislation:  that  may  be  all  that 
is  required.  Why  we  suggested  a new 
type  of  incorporated  body  was  that  this 
body  should  have  new  types  of  conditions, 
which  could  not  be  altered  except  by 
consent  of  all  members.  We  do  not  want 
it  .to  be  something  which  can  be  altered 
by  a three-quarters  majority. 

Chairman:  I see.  It  is  certainly  yery 
well  worked  out,  and  an  ingenious 
suggestion.  It  is  difficult  to  say  how  far  it 
might  be  adopted,  but  as  with  so  many  of 
these  things  it  is  certamly  a possibility 
worth  considering. 

Mr.  Bingen:  Would  it  not  be  possible 
[o  deal  with  the  proposals  in  paragraph 
10,  by  widening  section  210,  or  adding  a 
lew  section  on  the  same  lines,  dealing 
specifically  with  private  companies  and 
giving  the  Court  the  powers  set  out  in 
paragraph  40  of  your  memorandum? 

5908.  Professor  Gower:  Are  you  en- 
visaging this  partnership  should  have 

limited  liability? Yes,  the  reason  we 

used  the  expression  “ incorporated 
partnership  ” was  that  the  expression 
“ limited  partnership 95  had  already  been 
used  in  another  context. 

Mr.  Bingen:  But  you  could  really 
provide  for  this  without  introducing  a new 
type  of  company  at  all  by  just  adding 
an  enlargement  to  section  210  to  cover 
all  this. 

5909.  Mr.  Mackinnon:  I do  not  think 
you  could,  because  the  theory  is  the 


article  must  be  unalterable  under  the  Act. 
The  theory  of  this  set-up  is  that  it  has  to 
be  in  the  articles,  and  the  articles  in  this 
respect  cannot  be  altered  by  special 
resolution;  so  there  would  be  a double 
qualification  of  the  existing  legislation. 
One  is  to  provide  for  an  additional  event 
in  which  a winding  up  takes  place,  and 
the  second  one  is  that  in  this  one  case 
you  cannot  alter  your  articles.  Is  that 

correct? That  is  correct:  and  there  is 

the  third  point  that  the  company  may, 
with  the  approval  of  the  Court,  purchase 
the  shares. 

5910.  Mr.  Scott:  Is  it  necessary  with 
regard  to  that  point  to  say  only  with  the 
approval  of  the  Court?  If  the  directors 
were  to  file  a declaration  of  solvency  and 
the  purchase  was  made  out  of  surplus,  is 
there  any  need  to  go  to  the  Court? 
Because  it  is  recognising  this  company  as 
a partnership,  and  it  is  recognised  that  the 
partnership  has  come  to  an  end. — —If  it 
is  going  to  have  the  benefit  of  limitation 
of  liability,  then  anything  which  reduces 
the  capital  ought  to  have  some  super- 
vising authority.  I would  have  thought 
a declaration  of  solvency  would  not  be 
adequate. 

5911.  Professor  Gower:  If  it  is  pur- 

chased out  of  surplus  it  does  not  really 
reduce  capital,  does  it?  You  could  have 
a similar  provision  to  that  in  the  Act 
about  redeemable  preference  shares,  that 
when  shares  were  purchased  out  of 
surplus,  an  equivalent  amount  should  be 
transferred  to  Capital  Redemption 

Reserve  Fund. If  it  could  be  provided 

that  the  company  could  only  buy  the 
shares  out  of  surplus,  leaving  its  capital 
intact,  without  requiring  approval  by  the 
Court,  that  would  improve  the  working 
of  the  scheme. 

5912.  Mr.  Scott:  That  is  what  I had  in 
mind.  In  other  words,  the  purchase 

would  merely  be  made  out  of  surplus. 

I would  certamly  accept  that,  and  if  it 
were  possible  I think  it  would  be  a great 
improvement  on  the  scheme,  because  it 
would  simplify  it:  it  is  intended  to  be  for 
smaller  businesses  taking  the  place  of  a 
partnership. 

5913.  Mr.  Mackinnon:  It  would  not 
actually  meet  the  point  fully,  because 
supposing  there  was  no  surplus,  you 
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would  still  want  the  long  stop  of  being 
able  to  go  to  the  Court  to  reduce  the 

capital. Mr.  Sutherland'.  That  is  one 

of  the  points  we  are  concerned  about; 
and  also  it  impinges  on  section  54.  In 
some  circumstances  you  might  very  well 
get  the  type  of  company  whose  assets 
were  such  that  they  could  easily  borrow 
to  repay;  but  this  would  be  borrowing  to 
purchase  their  own  shares.  We  thought 
that  should  have  the  supervision  and 
sanction  of  the  Court. 

5914.  Mr.  Lawson : I am  not  quite  sure 
I follow  the  advantage  of  buying  these 
shares  if  it  can  only  be  done  out  of  surplus, 
because  the  surplus  could  be  distributed 
to  the  shareholders  who,  in  turn,  could 
buy  from  the  retiring  shareholder.  Is 
there  any  great  advantage  that  it  has  to 

come  out  of  surplus? There  would 

be  considerable  tax  repercussions  if  the 
surplus  could  only  be  applied  in  the  form 
of  dividend  and  then  used  to  purchase 
the  shares. 

5915.  But  the  Inland  Revenue  would 
soon  see  to  it  that  you  would  have  exactly 
the  same  repercussions  if  you  adopted 

this  method. 1 do  not  think  there  is 

any  loss  of  tax  in  the  company  acquiring 
the  shares. 

5916.  Mr.  Lumsden : I am  not  quite 

clear  what  your  intention  is  regarding  the 
right  of  minorities  to  have  this  new  form 
of  company  wound  up.  You  speak  of 
their  right  to  apply  to  the  Court  to  have 
it  wound  up,  but  did  you  envisage  that  if 
this  special  article  were  included  the  Court 
would  be  bound  to  order  the  company  to 
be  wound  up,  provided  the  creditors  were 
not  affected? Yes. 

5917.  I was  just  wondering,  in  those 
circumstances,  whether  there  would  really 
be  very  much  demand  for  a company  of 
this  kind,  because  surely — initially  any 
way — all  the  shareholders  go  into  a 
company,  when  they  form  a company, 
with  the  intention  of  making  it  a perm- 
anent body  which  will  go  on  progressing 
and  continue  to  trade;  and  would  not  the 
general  body  of  shareholders,  who  would 
expect  to  be  in  the  majority  and  wish  to 
continue  to  trade,  be  very  reluctant  to 
include  an  article  under  which  a very 
small  shareholder  might  at  any  time 
bring  the  whole  show  to  a complete  end? 


This  is  intended  for  the  case  where  a 

number  of  people  carrying  on  business 
in  partnership  want  to  obtain  the  benefit 
of  limited  liability.  _ At  present,  if  they 
form  the  business  into  a company,  the 
consequences  which  arise  on  death  are 
fundamentally  different  from  what  they 
would  be  under  a partnership,  and  often, 

I think,  cause  hardship.  It  may  be 
hardship  to  the  continuing  members  or  it 
may  be  hardship  to  the  retiring  members, 
according  to  the  circumstances.  There- 
fore this  is  an  attempt  to  enable  people 
who  want  to  do  so  to  continue  the  same 
kind  of  arrangements  as  they  have  had 
previously. 

5918.  Professor  Gower:  Why  do  you 
place  so  much  importance  on  the  benefits 
of  limited  liability?  Is  it  not  rather  the 
tax  advantage  and  perpetual  succession 
which  are  sought  after?  Would  it  not 
be  possible  to  deal  with  the  problem  by 
amending  the  Partnership  Act  so  as  to 
make  the  partnership  an  incorporated 
body.  I realise  that  in  Scotland  a 
partnership  is  regarded  as  a separate 
legal  entity  but  you  do  not  carry  that  to 
its  logical  conclusion  and  on  the  death  of 
any  partner  the  partnership  is  dissolved. 
What  I suggest  is  that  on  registration  of 
simple  particulars  of  a partnership,  it 
should  become  a fully  incorporated  body, 
not  dissolved  on  the  death  of  a partner, 
when  arrangements  exactly  similar  to 
those  you  suggest  should  apply.  This, 
it  seems  to  me,  would  mean  you  could 
have  a very  simple  type  of  incorporation 
which  would  appeal  to  the  small  trader, 
which  would  not  have  the  complications 
of  limited  liability  and  the  complications 
of  a possible  division  between  ownership 
and  control  which  you  get  in  a normal 
company.  It  would  give  all  the  advant- 
ages, tax  advantages  and  all  the  others, 
with  the  sole  exception  of  limited  liability 
— which,  I frankly  would  have  thought, 
in  the  case  of  a small  concern  is  not  a 
paramount  consideration,  bearing  in 
mind  they  will  not  succeed  in  getting 
credit  facilities  from  the  banks  and  so  on 
unless  they  give  personal  guarantees; 
so  it  is  in  a sense  a sham — it  trades  with 
limited  liability  towards  ordinary  creditors 
but  with  unlimited  liability  to  the  banks 
and  people  who  grant  credit  facilities. 
That  would  undoubtedly  meet  many 
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of  the  cases,  but  I do  not  think  this  kind 
of  body  would  be  limited  necessarily  to 
only  small  businesses. 

5919.  Well,  if  it  is  a very  large  one,  the 

complications  of  the  Companies  Act  do 
not  matter  very  much.  I would  have 
thought  one  of  the  great  weaknesses  of 
the  present  system  is  that  the  Companies 
Act  is  too  elaborate  for  the  small  private 
company;  and  I think  we  all  know  some 
of  the  provisions  are  not  in  fact  observed. 
It  is  in  fact  too  complicated.  Is  there  not 
a need  for  something  which  gives  cor- 
porate entity  and  yet  is  very  simple? 

I still  think  that  while  the  tax  advantages, 
etc,  are  a material  factor,  the  advantages 
of  limited  liability  weigh  quite  heavily. 

5920.  Of  course,  you  could  get  round 
that,  I suppose,  by  allowing  these  kinds 
of  companies  to  work  on  the  limited 
partnership  principle  although  some  of 
the  partners’  liability  is  unlimited?— — 
We  did  consider  that  question  of  limited 
partnership,  and  were  attracted  by  the 
French  idea  in  this  respect,  but  we  came 
down  in  favour  of  this  type  at  the  end  of 
the  day. 

5921.  Your  solution  would  mean  that 
all  the  complications  of  the  Companies 
Act  would  apply  to  these  so-called 

partnerships? Mr.  Cook : Yes,  that  is 

so. 

Mr.  Sutherland : I do  not  think  that  we 
quite  properly  put  forward  our  idea  in 
reply  to  Mr.  Lumsden’s  question  about 
going  to  the  Court  for  liquidation.  As  I 
understand  it,  that  is  the  final  sanction 
after  failure  to  agree  to  purchase  the 
shares. 

5922.  Mr.  Scott : Would  that  give  an 
unfair  advantage  to  an  unreasonable 
shareholder  to  hold  out  for  an  unfair  price, 
knowing  that  if  he  does  not  get  his  price 
he  can  force  them  to  go  into  liquidation? 

Mr.  Cook : It  would  put  him  in 

exactly  the  same  position  as  a partner  is 
in  today,  and  that  was  the  intention,  to 
try  to  make  the  consequences  on  death  or 
retirement  the  same;  and  you  must 
remember  it  also  has  advantage  for  the 
continuing  members.  In  a successful 
partnership,  if  one  partner  dies  his 
representatives  get  his  share  of  capital 


paid  out,  and  any  remaining  profits  accrue 
to  the  remaining  partners.  Whereas  if 
the  business  were  carried  on  by  a company 
the  representative  of  the  retiring  or 
deceased  partner  might  get  a share  in  the 
profits,  which  were  really  attributable  to 
the  efforts  of  the  continuing  partners. 
We  wanted  to  have  a limited  company 
which  would  have  consequences  similar 
to  those  which  arise  from  partnership  at 
present. 

Mr.  Bingen : On  Mr.  Scott’s  point,  our 
American  friends  gave  evidence  on  the 
U.S.  share  appraisal  procedure  and  said 
that  it  worked  quite  well.  That  might  be 
the  answer  to  the  point  he  raised. 

5923.  Mr.  Watson : Suppose  the  owner 
of  75  per  cent,  of  the  capital  dies  and  his 
executors  ask  that  his  shares  be  bought  by 
the  company.  The  company’s  reply  is 
“ if  we  put  up  the  money  out  of  the 
company’s  resources  to  buy  the  shares, 
that  will  cripple  it”.  In  those  circum- 
stances the  alternative  is  that  his  shares 
should  be  bought  by  the  remaining 
members.  They  may  not  have  the  means 
at  their  command  to  buy  the  shares. 

What  happens  in  that  situation? They 

would  have  to  wind  up  if  they  cannot  get 
the  money  from  some  other  source. 

5924.  Mr  Mackinnon:  But  that  was  the 

fundamental  arrangement  between  them 
in  the  beginning.  It  would  have  been  a 
partnership  but  for  the  necessity  to  have 
corporate  status  ? Yes. 

5925.  Mr.  Bingen : Would  you  be 
satisfied  if  some  special  section  of  the  Act 
incorporating  your  ideas  was  brought  in 
but  limited  to  companies  of  not  more 
than,  say,  ten  members,  so  that  it  was 

clearly  the  small  family  business? 

Yes,  I would  indeed. 

5926.  Chairman : As  to  limitation  on 

the  size  or  type  of  company  to  which  this 
is  going  to  apply,  there  you  will  get 
difficulty  because,  if  some  advantages  are 
apprehended  from  having  this  arrange- 
ment and  it  was  limited  to  a company 
with  £x  capital,  would  not  enterprising 
people  proceed  to  form  a multiplicity  of 
such  companies  ? 1 thought  the  limita- 

tion was  to  the  number  of  members  and 
not  concerning  the  amount  of  capital. 

Mr.  Bingen : It  was  really  the  small 
family  business. 
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5927.  Chairman : I thought  it  was 
suggested  that  your  scheme  might  be  made 
applicable  to  companies  of  less  than  a 
certain  size,  in  point  of  capital  or  number 

of  members  or  whatever  it  may  be? 1 

understood,  my  Lord,  the  suggestion  was 
a limitation  in  the  number  of  members; 
and  that  was  a suggestion  which  I thought 
was  reasonable.  The  point  of  limitation 
of  the  amount  of  capital  had  not  been 
suggested. 

5928.  I was  only  thinking  of  the  kind 
of  thing  which  happens  if  the  Treasury 
puts  on  a limit  against  borrowing  £10,000 
by  any  individual — that  type  of  thing. 
Advantage  can  be  taken  of  that  by,  say, 
forming  ten  companies,  in  order  that 
each  may  borrow  within  the  limit,  you  see. 
I do  not  say  it  is  possible  in  this  case,  but 
where  it  comes  to  defining  companies  by 
reference  to  their  size,  whether  it  is  by 
number  of  members  or  by  issued  shares 
or  whatever  it  is,  you  can  evade  that  by 
having  two  or  more  companies,  each 

within  the  limit. 1 would  not  favour 

limiting  it  by  reference  to  share  capital, 
but  it  might  be  reasonable  to  limit  it  by 
reference  to  number  of  members,  be- 
cause we  are  really  providing  something 
in  lieu  of  a partnership. 

Professor  Gower : Some  chartered  ac- 
countants get  round  the  present  pro- 
hibition of  more  than  20  partners  by  inter- 
locking partnerships.  You  can  get  round 
the  limited  number  theoretically  by  doing 
the  same  thing? 

5929.  Chairman:  Yes,  that  is  so.  I do 

not  think  that  we  can  pursue  this  matter 
much  further  today.  You  have  a point 
under  protection  of  special  classes  of 
shares  in  paragraph  45,  in  which  you  deal 
with  the  question  of  variation  of  class 
rights.  Put  very  broadly,  I take  your  view 
to  be  that  you  are  inclined  to  disagree 
with  the  principle  laid  down  by  clause  5 
of  Table  A to  the  effect  that  the  issue  of 
shares  of  a given  class,  ranking  pari  passu 
with  an  existing  class  of  shares,  is  not  a 
variation? 1 did  not  think  we  dis- 

agreed with  that,  my  Lord. 

5930.  Then  I have  misapprehended. 
You  say:  “ in  this  connection  the  position 
might  be  clarified  if  Regulation  5 of  Table 
A were  to  be  included  as  a section  of  the 
Act  subject  to  the  proviso  that  a company 


should  be  entitled  to  make  provision  to 
the  contrary  in  its  articles  of  association.”. 
The  present  position  is  that  clause  5 of 
Table  A,  where  it  is  adopted,  shows  that 
creation  of  issues  ranking  pari  passu  with 
shares  of  an  existing  class  is  not  a varia- 
tion.  We  also  say  in  paragraph  45: 

“ Where  the  rights  of  a class  of  share- 
holders are  * affected  ’ to  such  an  extent 
that  their  consent  is  required,  it  seems 
appropriate  that  the  variation  in  the  rights 
must  be  of  a substantial  nature  and  not 
simply  affecting,  albeit  adversely,  the 
value  of  the  shares,  nor  simply  reducing 
the  relative  voting  strength  of  the  shares 
concerned  ” and  so  on.  So  I do  not  think 
we  were  opposed  to  the  principle. 

5931.  Professor  Gower : What  I thought 
you  were  saying  was  that  clause  5 of 
Table  A appears  to  assume  that  unless  it 
is  expressly  so  provided  in  the  articles,  an 
increase  in  one  class  would  be  a variation 
in  the  rights  of  another,  whereas  the  cases 
appear  to  establish  that  it  is  not  a variation. 
You  think  it  should  be  expressly  provided 
in  the  Act,  so  that  everybody  knows  that 
it  is  not  a variation  unless  the  articles 
otherwise  provide — is  that  not  your  point  ? 
Yes. 

5932.  Chairman:  I am  much  obliged. 

Then  you  refer  to  section  23,  with  special 
reference  to  the  case  of  Marshall  Fleming. 
In  Marshall  Fleming’s  case  rights  were 
attached  to  the  shares  by  memorandum 
and  the  contemporaneous  articles  con- 
tained provisions  for  variations  of  those 
rights,  but  there  was  no  reference  in  the 
memorandum  to  the  articles  registered 
therewith. Yes. 

5933.  And  the  point  you  make  there  is 

that  the  English  interpretation  of  the  law 
ought  to  follow  the  Scottish  interpreta- 
tion, so  that  contemporaneous  articles 
containing  modification  of  class  rights 
would  suffice  to  make  the  rights  attached 
by  the  memorandum  capable  of  altera- 
tion?  That  is  exactly  it,  my  Lord. 

5934.  I am  not  sure  how  the  law  stands 
with  us  at  present.  Of  course,  where 
there  is  a reference  in  the  memorandum 
to  the  articles  of  association  registered 
therewith,  that  suffices  to  incorporate  any 
modification  of  rights  clause  in  the  memo- 
randum; but  what  is  not  so  clear  with  us 
is  the  position  when  the  contemporaneous 
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articles,  containing  a modification  clause, 
are  not  referred  to  in  the  memorandum. 
Yes. 

Chairman : That  seems  to  be  a point 
which  might  be  conveniently  clarified. 

5935.  Mr.  Lumsden:  I was  not  quite 
clear  what  you  intended  in  paragraph  44 
with  regard  to  article  4 of  Table  A — the 
normal  variation  of  rights  article.  I think 
the  difficulty  which  arises,  or  can  arise  at 
present,  is  where  there  are  shares  with 
different  rights,  but  there  is  no  variation 
of  rights  article  at  all — is  it  your  sugges- 
tion, as  has  been  made  by  some  other 
people,  that  a variation  of  rights  clause 
on  the  lines  of  article  4 of  Table  A should 
be  implied  in  such  cases,  and  that  you 
should  only  be  able  to  alter  the  rights  in 
accordance  with  the  terms  of  such  an 

article? 1 think  our  intention  is  that  if 

the  conditions  of  the  share  capital  are  set 
out  in  the  memorandum,  with  no  power 
to  alter  and  with  no  contemporaneous 
article  entitling  you  to  alter,  then  they 
should  be  unalterable.  In  other  words  it 
should  still  be  possible  to  create  unalter- 
able rights  in  the  memorandum. 

5936.  Yes,  but  I was  going  on  to  a 
slightly  different  point.  The  memoran- 
dum is  silent  on  the  question  of  rights,  but 
under  the  articles  there  are  both  preference 
shares  with  certain  rights  and  ordinary 
shares,  but  there  is  no  variation  of  rights 
article.  There  is  a body  of  opinion  which 
says  that  in  such  cases  these  rights  can  be 
altered  simply  by  a special  resolution 
without  the  consent  of  any  class  meetings; 
I wondered  whether  you  were  making  the 
suggestion  that  the  variation  of  rights 
article  should  invariably  be  implied  in 

articles  where  it  was  not  inserted? 

Yes,  I think  that  is  what  it  amounts  to. 

5937.  Chairman : Then  there  were  one 

or  two  points  on  take-over  bids,  on  which 
you  make  your  contribution  in  paragraphs 
47  to  54  of  the  memorandum.  I am  not 
sure  what  your  view  is  about  the  new 
Board  of  Trade  regulations  for  licensed 
dealers  issued  under  the  Prevention  of 
Fraud  (Investments)  Act.  Do  they, 
generally  speaking,  meet  with  your  appro- 
val?  1 would  say  yes,  but  perhaps 

Mr.  Clarke  might  wish  to  add  something. 

Mr.  Clarke : I really  do  not  think  we 
have  had  enough  time  to  look  at  them 


in  practice  to  pass  any  comment,  and  at 
the  stage  this  memorandum  was  being 
prepared,  I think  they  were  just  in  draft. 
We  have  no  positive  objection  to  them  at 
all;  we  think  they  are  very  fair  and  very 
comprehensive. 

5938.  I see.  Then  certain  proposals 
have  been  made  about  take-over  bids,  on 
which  we  should  welcome  your  views. 
The  first  is  that  the  bid  leading  to  the 
ultimate  acquisition  of  the  dissentient 
one-tenth  or  less  of  the  company — the  bid 
must  be  for  all  the  outstanding  shares  of 
a particular  class  of  the  company  and  not 

a bid  limited  to  part  only. Of  course, 

that  is  not  a point  we  have  considered, 
but  when  we  were  considering  this  whole 
section  we  went  as  far  as  we  could  to 
fundamental  principles,  and  we  thought 
there  should  be  freedom  of  action  as  far 
as  possible  and  there  should  not  be  any 
unnecessary  restrictions  of  the  right  of 
property,  either  to  accept  an  offer  or  to 
refuse  it.  As  I say,  we  have  not  considered 
that  particular  point  and  perhaps  it  would 
be  better  not  to  discuss  it  at  this  stage. 

Mr.  Cook:  If  I can  express  my  own 
personal  opinion,  I would  agree  with  the 
suggestion  as  regards  public  companies, 
but  I am  not  quite  sure  about  private 
companies,  because  if  a take-over  bid  is 
confined  to  a bid  between,  say,  two  other 
persons  which  will  result  in  a take-over  of 
the  company,  I am  not  sure  it  would  be 
an  appropriate  thing  in  the  case  of  a 
private  company  to  require  any  such  bid 
to  be  made  to  all  the  shareholders.  In  the 
case  of  a public  company,  I should  have 
thought  there  was  a case  for  requiring  the 
offer  to  be  made  to  all  the  shareholders. 

5939.  I see.  Then  it  has  been  suggested 
that  if  a majority  accepts  the  offer  the 
minority  should  be  entitled  to  demand  to 
be  bought  out  on  the  same  terms:  that  is 
to  say,  if  51  per  cent,  accept  the  offer  then 
the  minority  ought  to  be  able  to  insist  on 

being  bought  out  on  the  same  terms. 

That  would  seem  reasonable  to  follow 
from  the  first,  in  the  same  way;  because  I 
think  the  minority  ought  to  have  an 
opportunity  to  change  its  mind.  If  you 
start  off  by  assuming  the  offer  must  be 
made  to  everybody  and  a minority  refuses, 
I think  perhaps  they  should  be  given  the 
opportunity  of  changing  their  mind  once 
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the  control  has  passed;  I would  have 
thought  there  was  a good  deal  to  be  said 
in  favour  of  the  suggestion. 

5940.  Then  there  has  been  a suggestion 
made  that  part  of  the  consideration  of  a 

take-over  bid  should  be  in  cash. 1 do 

not  think  I would  favour  that.  I do  not 
see  any  reason  why  it  should  not  be  open 
to  a person  acquiring  the  shares  to  offer 
shares : it  is  a matter  for  contract  between 
the  two  parties. 

5941.  Mr.  Brown : Reference  has  been 
made  previously,  and  there  is  an  example 
in  the  Press  this  morning,  to  the  case 
where  a take-over  bid  has  been  declared 
unconditional  without  any  indication  of 
what  proportion  of  the  capital  had  been 
acquired  and  with  a refusal  to  state  how 
much  of  the  capital  had  been  acquired.  Is 
it  your  view  that  the  shareholders  should 
still  have  an  opportunity  to  accept  and 
they  ought  to  know  how  much  has  been 
acquired,  at  that  point,  when  it  is  made 

unconditional  ? Mr.  Clarke : One  must 

go  back  to  the  fundamental  conditions  of 
the  offer.  The  offeror  makes  his  offer  and 
it  is  up  to  the  shareholders  individually 
to  make  up  their  minds,  with  all  the  advice 
they  can  get,  to  accept  the  offer  or  not. 
Whether  at  a later  stage  the  offeror  should 
be  forced  to  do  anything  which  is  not  in 
his  original  offer,  I should  think  was 
rather  a doubtful  proposition. 

5942.  But  the  general  approach  to  the 
subject  is  that  proper  information  should 
be  given,  and  it  becomes  pertinent  to 
know  when  an  offer  is  made  unconditional 
whether  control  has  been  acquired  or  not. 

But  if  the  original  offer  does  not  treat 

as  to  any  minimum  percentage? 

5943.  Well,  it  is  normal. I under- 

stand it  is  usually  made  unconditional 
when  one  has  more  than  90  per  cent. 

5944.  Ninety  per  cent,  is  the  normal 
point  at  which  it  is  made  unconditional. 
But  whether  they  get  90  per  cent,  or  20 
per  cent.,  is  that  not  information  which 
the  shareholder  of  the  offeree  company  is 
entitled  to  have,  or  that  it  would  be  better 

that  he  should  have? It  is  purely  a 

point  of  contract. 

Mr.  Brown : But  it  is  a question  whether 
this  should  be  made  one  of  the  rules  as 
regards  take-over  bids. 


5945.  Professor  Gower : Regarding  Mr. 
Cook’s  suggestion,  that  pre-supposes  you 
have  to  say  what  percentage  you  have  got, 

otherwise  it  would  be  unworkable? 

Mr.  Cook : There  would  have  to  be  a 
series  of  time  limits,  yes. 

5946.  Mr.  Lumsden:  And  there  is  the 

question  whether  an  acceptance  should  be 
irrevocable  in  such  circumstances.  I am 
thinking  particularly  of  where  control  has 
not  been  achieved.  As  you  say,  the  usual 
formula  is  to  make  an  offer  conditional 
upon  90  per  cent,  or  some  such  lesser 
percentage  as  the  purchaser  may  decide. 
That  gives  a one-way  option  to  the  pur- 
chaser, and  he  can  declare  that  offer  un- 
conditional if  he  only  gets,  say,  20  per 
cent.? Yes. 

5947.  That  causes  abuse,  because  if  it 
is  declared  unconditional  at  20  per  cent, 
it  may  be  that  it  enables  that  purchase  to 
re-sell  to  a later  bidder  at  a higher  price? 
Yes. 

5948.  You  say,  perfectly  correctly,  one 
does  not  want  to  interfere  with  the 
freedom  of  contract;  but  there  is  the 
possibility  in  such  a case  that  the  person 
who  gets  caught  is  not  the  experienced 
investor  but  the  inexperienced  investor, 
who  accepts  the  first  offer  that  is  made; 
and  would  you  agree  there  might  be  a 
case  for  protecting  an  inexperienced 
investor  in  such  a case  by  making  his 
acceptance  revocable  if  control  is  not 

achieved? Or  a certain  percentage 

possibly,  yes. 

5949.  Mr.  Bingen:  Mr.  Cook  has  said 
that  he  thought  it  would  be  right  to 
impose  an  obligation  on  anybody  who 
made  on  offer  for  shares  in  a company  to 
make  an  offer  for  the  whole  of  the  shares. 
A take-over  offer,  yes. 

5950.  What  was  the  reason  underlying 
your  answer?  What  is  the  objection  in 
principle  to  company  A making  an  offer 
for  50  per  cent,  of  the  shares  of  company 
B,  provided  acceptances  are  taken  pro 
rata  ? You  can  buy  shares  in  the  market 
so  as  to  acquire  over  50  per  cent,  of  the 
shares:  why  should  you  not  make  a bid 

for  50  per  cent? 1 think  I might 

modify  my  earlier  answer.  What  I had 
in  mind  was  simply  that  the  general  body 
of  shareholders  ought  to  be  treated  alike. 
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5951.  Mr.  Scott:  Would  you  make  it 
unlawful  to  invite  tenders,  for  the  share- 
holders of  company  A to  say  to  the  share- 
holders of  company  B “ we  would  like  to 
buy  up,  say,  500,000  shares.  If  you  wish  to 
sell,  would  you  like  to  tender?  We  are  in 
the  market  ”.  That  would  be  in  effect  a 
partial  bid.  Would  you  say  that  should 
not  be  permitted  ? It  is  really  arising  out 

of  what  Mr.  Bingen  said. 1 think  it  is 

really  another  aspect  of  a take-over  bid: 
it  is  treating  it  in  a different  form. 

5952.  But  it  is  in  effect  a partial  bid. 
Would  you  say  it  should  not  be  permitted  ? 
— —Could  that  not  be  met  by  the  provision 
that  if  everybody  wanted  to  sell,  the  offeror 
would  be  bound  to  take  them  pro  ratal 

Mr.  Scott:  The  question  of  price  might 
arise. 

5953.  Chairman:  But  I thought  there 
was  really  a drafting  difficulty  in  section 
209,  which  seems  to  say  that  I can  make 
an  offer  for  any  shares,  and  not  the  whole 
of  the  shares  of  the  company— those 
become  the  whole  of  the  shares  within  the 
meaning  of  the  section;  and  so  it  seems  to 
say  you  can  make  an  offer  for  1,000  out 
of 2,000  shares,  and  having  got  90  per  cent, 
of  the  1,000  you  can  compulsorily  acquire 
the  balance.  It  seems  to  me  to  be  a flaw  in 
the  drafting  of  the  section- — I had  not 
realised  that  was  what  section  209  said. 

5954.  It  does  not  make  it  very  clear: — 

“ Where  a scheme  or  contract  involving 
the  transfer  of  shares  or  any  class  of 
shares  in  a company  ...  to  another 
company  . . . has  within  four  months 
after  the  making  of  the  offer  . . . been 
approved  by  the  holders  of  not  less  than 
nine-tenths  in  value  of  the  shares  whose 
transfer  is  involved.”. 

It  need  not  necessarily  be  an  offer  for  the 
whole  of  the  shares  as  fax  as  I can  see;  and 
that  is  a point  which  looks  as  though  it 

needs  tidying  up. Yes,  it  should  be 

tidied  up. 

5955.  Professor  Gower:  What  would 
happen  where  there  are  differing  classes? 
Supposing  there  are  A non-voting  shares 
and  B voting  shares  and  an  offer  is  made 
only  for  the  voting  shares;  then  the  non- 
voting shareholders  have  no  rights  under 

section  209.  Do  you  object  to  that? 

No. 


Chairman:  Section  209  does  not  say  all 
the  shares,  it  just  says  “ shares,”  and 
those  are  the  shares  which  are  involved. 
Still,  there  it  is.  So  far  as  I am  concerned, 
gentlemen,  those  are  all  the  questions  I 
have  in  mind  to  put.  I will  invite  my 
colleagues  to  put  any  further  questions 
which  occur  to  them. 

5956.  Mr.  Scott:  On  the  question  of 
issue  of  shares,  paragraph  25  of  your 
memorandum,  you  say:  “ We  recommend 
that  the  approval  of  the  company  in 
general  meeting  should  be  required  to  the 
issue  of  shares  otherwise  than  to  the 
existing  shareholders  pro  rata  to  their 
holdings.”.  Would  that  apply  to  all 
classes  of  shares,  or  only  equity  shares; 
would  it  apply  to  preference  shares,  for 

example? 1 think  it  really  ought  to 

apply  to  all  classes,  because  you  might 
have  rights  attached  to  preference  shares 
which  made  them  much  more  valuable 
than  par  value. 

5957.  You  would  need  the  consent  of 

the  shareholders  to  a company,  say, 
placing  a lien  on  preference  shares  with  an 
institutional  investor.  You  think  that 
should  be  so? Yes. 

5958.  And  would  you  apply  that 

requirement  only  to  issues  for  cash? 

No,  to  all  issues. 

5959.  So  they  could  not  issue  shares, 
say,  to  acquire  a business  without  getting 

the  consent  of  the  shareholders? That 

is  so,  but  we  contemplate  that  it  might 
be  competent  for  the  company,  by  a 
resolution,  to  authorise  issues  of  up  to  a 
certain  amount  within  the  next  year. 

5960.  But  the  company  normally,  to- 
day, when  it  increases  capital,  authorises 
the  directors  to  issue  those  shares  as  and 
when  the  board  think  fit.  That  is  the 

normal  practice,  is  it  not? Yes,  but 

our  suggestion  is  that  the  authority 
should  be  given  at  or  about  the  time  of 
issue. 

5961.  It  cannot  be  given  in  advance  to 

apply  indefinitely? It  might  be  given 

in  advance  to  apply  for  a period  of  not 
more  than  12  months. 

5962.  So  you  would  say  that  unless  the 

directors  hurry  up  and  issue  the  shares 
in  the  next  12  months,  they  would  have 
to  come  back  again? Yes. 
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5963.  And  that  would  apply  to  all 

classes  of  shares,  whether  for  cash  or 
otherwise? Yes. 

5964.  And  if  they  acted  in  breach  of 
that,  how  long  do  you  think  it  should  be 
before  an  innocent  allottee— if  there  is 
such  a person — should  have  before  he  is 
dispossessed  of  his  shares  ? What  would 

be  the  effect  on  the  company? 1 do 

not  think  we  had  considered  remedies  for 
breach. 

5965.  Would  you  suggest  it  would  give 

rise  to  an  action  for  misfeasance  against 
the  directors? Yes. 

5966.  Mr.  Watson : I do  not  think  your 

memorandum  comments  at  all  on  non- 
voting shares? Mr.  Sutherland’.  No, 

Sir;  we  did  not  consider  that  question. 

5967.  Are  we  correct  in  assuming  that 
you  consider  that  they  should  continue  to 
be  allowed  to  be  used  where  the  situation 

seems  to  require  them? As  we  did  not 

consider  it,  I cannot  really  speak  for  the 
Council;  but  X think  we  feel  the  situation 
is  now  well  enough  known  for  the  public 
to  be  protected. 

5968.  And  perhaps  you  might  say  that 

provided  they  carried  their  label  very 
obviously,  that  was  all  that  was  required, 
provided  they  were  shares  of  a public 
company  ? 1 am  only  speaking  person- 

ally, but  I would  agree  with  you. 

5969.  Mr.  Lawson:  Just  one  point  on 
reduction  of  capital:  there  are  two  kinds 
of  reduction  of  capital,  one  where  money 
is  returned  to  shareholders,  and  the  other 
where  the  capital  is  reduced  merely  to 
write  off  capital  which  has  in  effect  been 
lost,  either  by  bad  trading,  or  for  some 
other  reason.  Do  you  think  it  should  be 
necessary  to  go  to  the  Court  in  the  latter 
case,  where  there  is  no  return  of  cash  to 

the  shareholders? 1 think  so,  Sir,  in 

that  supervision  and  sanction  of  the 
Court  is  a creditor’s  protection. 

5970.  Of  course,  if  the  capital  is  lost 
ana  is  certified  to  be  lost  by  the  directors 
and  the  auditors,  it  is  really  only  some- 
thing of  a book  entry,  to  adjust  the  amount 

of  the  share  capital. 1 appreciate  one 

can  accept  the  auditors’  certificate  on  that, 
but  I do  not  know  whether  one,  without 
the  sanction  of  the  Court,  should  necess- 
arily accept  the  directors’  certificate  on  it. 


5971.  The  present  position,  as  I under- 
stand it,  is  that  if  a trade  loss  has  been 
made,  that  is  regarded  as  a loss  of  capital 
and  you  can  pay  dividends  out  of  current 
earnings  without  making  good  that  loss. 
That  is  so,  as  a matter  of  law,  is  it  not? 
If  that  is  the  position,  then  the  creditors 
would  not  seem  to  be  protected  if  one 
took  a chunk  out  of  capital  or,  more  easily, 
out  of  the  share  premium  account,  and 

wrote  that  off? The  creditors  would 

be  affected  in  this  way:  as  regards  a 
dividend  out  of  capital  profits,  before 
declaring  such  a dividend  you  have  to  be 
satisfied  that  you  have  assets  representing 
the  share  capital.  If  you  reduce  the  share 
capital  you  might  be  able  to  declare  a 
dividend  out  of  realised  capital  profits 
which,  if  you  have  not  reduced  the  capital, 
you  would  not  be  able  to  do. 

5972.  I think  that  is  true.  One  might 
couple  the  suggestion  I was  making  with 
the  proviso  that  one  should  not  distribute 
capital  profits  till  one  had  made  good  the 
capital  loss  which  had  been  written  off  or, 
if  they  wanted  to  distribute  capital 
profits,  they  would  have  to  go  to  the 
Court.  This  would  be  instead  of  going 
to  the  Court  merely  to  adjust  the  value. 

Mr.  Cook:  As  far  as  I understand  the 

point  at  the  moment,  that  would  seem  to 
me  to  meet  it. 

Chairman:  Where  there  is  known  to  be 
£20,000  in  notes  in  the  safe,  and  the  next 
morning  the  managing  director  does  not 
turn  up  for  work  and  the  safe  is  opened 
and  the  money  is  gone— in  a case  like 
that  I should  have  thought  you  could 
prove  the  loss,  and  the  Court  would  only 
be  concerned  under  the  Act  with  the 
formal  matter  of  finding  the  loss  had  been 
proved.  Cases  do  vary  in  complexity  or 
simplicity,  and  it  seems  to  me  there  may 
be  a fairly  wide  field  of  cases  where 
application  to  the  Court  is  really  no  more 
than  a formality,  provided  that  on  the 
figures  the  loss  is  genuine.  On  the  other 
hand  it  might  involve  questions  of 
valuation,  and  so  forth. 

Mr.  Mackinnon:  On  the  example  you 
have  given,  despite  the  £20,000  loss  on 
one  side,  there  might  be  a £20,000  surplus 
of  assets:  one  can  hardly  say  £20,00)  is 
lost,  and  that  I think  is  the  real  reason  why 
the  Court  should  keep  control  over  this 
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matter.  If  it  is  left  to  the  free  will  of  the 
company  you  could  get  a freeing  of 
capital  assets  for  distribution  under  the 
present  system. 

Mr.  Lawson:  That  is  why  I thought 
there  should  be  the  added  proviso  that 
you  should  not  be  allowed  to  distribute 
capital  profits  until  the  loss  had  been 
made  good. 

5973.  Mr.  Mackinnon:  Then  I would 
like  to  ask  Mr.  Cook  whether  such  a 
complicated  set-up  would  be  necessary 
to  meet  every  type  of  situation  of  loss 
reductions.  Is  the  present  procedure  a 

great  impediment  to  commerce? 1 do 

not  think  so,  no. 

Chairman:  You  would  get  a simple 
reduction  in  the  Companies  Court  in 
England  quickly  enough  if  you  pressed 
for  it.  They  could  do  it  within  a month. 
It  is  only  a long  procedure  where  there 
is  to  be  a return  of  capital  unless  you  pay 
all  the  creditors  off. 

Mr.  Brown:  Is  not  the  present  pro- 
cedure more  helpful  to  minorities  who 
object  to  the  scheme  of  writing  off?  They 
have  a right  to  appear  and  object,  other- 
wise they  would  have  to  initiate  the 
machinery  of  objection. 

Chairman:  That  makes  another  distinc- 
tion: the  case  where  there  is  one  class 
only  of  shares,  and  the  case  where  there 
are  several  classes. 

5974.  Professor  Gower:  I believe  in 
Scotland  you  have  a system  whereby  a 

Reporter  is  appointed  by  the  Court? 

That  is  so. 

5975.  Do  you  regard  this  as  valuable, 

and  is  the  Reporter  normally  a chartered 
accountant? Or  a solicitor. 

5976.  And  what  sort  of  report  does  he 
make — does  it  go  into  the  merits  of  the 
fairness  as  between  various  classes  of 

shareholders  ? Yes,  it  goes  into  it 

exhaustively,  with  detailed  examination 
of  the  procedure,  and  so  forth. 

Chairman : We  were  told  by  some  other 
witnesses  that  the  function  actually  per- 
formed by  the  Reporter  was  limited  to 
interlocutory  work  in  chambers  done  in 
England  by  the  Registrar  of  the  Companies 
Court. 


5977.  Mr.  Watson:  Would  it  be  correct 
to  say,  Mr.  Cook,  that  chartered  account- 
ants are  not  usually  nominated  in  these 

cases? In  my  experience  it  is  usually 

an  advocate  or  solicitor. 

5978.  And  it  is  his  duty  to  scrutinise 

the  legal  procedure  involved  in  the 
scheme? Yes. 

5979.  Does  he  have  a duty  to  evaluate 

the  merits  of  the  proposals? 1 would 

say  I think  they  do  report  on  that. 

Mr.  Mackinnon:  They  would  report  on 
a question  as  to  whether  a scheme  was 
in  accordance  with  class  rights,  for 
instance.  I am  sure  I have  read  reports 
on  that. 

5980.  Professor  Gower:  In  the  Westburn 
Sugar  Refineries  case,  there  was  a 
chartered  accountant  who  drew  the 
attention  of  the  Court  to  the  fact  that  the 

object  of  this  was  tax  considerations. 

I thought  it  was  a solicitor. 

5981.  Mr.  Watson:  It  is  possible  the 
solicitor  nominated  may  consult  the 

chartered  accountant. Yes,  I am  not 

sure  how  they  work  it. 

5982.  Professor  Gower:  But  you  think 

it  is  a valuable  procedure  ? We  do,  yes. 

5983.  Mr.  Lumsden:  You  mentioned  in 

paragraph  59,  under  reduction  of  capital, 
the  suggestion  that  the  jurisdiction  in  the 
Sheriff  Court  should  be  increased  so  as  to 
deal  with  companies  up  to  a capital  of 
£50,000  instead  of  £10,000.  That  would 
presumably  apply  to  the  winding  up 
procedure? Yes. 

5984.  A similar  suggestion  has  been 
made  for  the  same  sort  of  thing  for  the 
County  Court.  How  important  do  you 
think  that  is,  and  what  are  the  benefits  of 
dealing  with  the  Sheriff  Court— is  it 

mainly  expense  or  speed? Expense  is 

the  main  thing,  and  in  Glasgow  we  prefer 
to  deal  with  the  Sheriff  Court  rather  than 
the  Court  of  Session. 

5985.  You  do  find  this  much  less 

expensive  ? Oh,  I should  think  so,  yes. 

5986.  And  company  names:  you  sug- 

gest the  official  circular  is  not  very  explicit 
and  you  believe  there  are  departmental 
rules,  the  publication  of  which  would 
prove  helpful? It  was  a member  of 
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our  sub-committee  who  prepared  this, 
with  considerable  experience  in  this 
matter;  and  I think  it  is  probably  rather 
difficult  for  the  members  present  to  speak 
with  any  real  knowledge  of  this. 

Mr.  Sutherland : I can  only  support  what 
Mr.  Cook  said. 

Mr.  Lumsden:  I see  that  the  Law  Society 
of  England  states  that  the  notes  issued 
by  the  Registrar  on  this  matter  are  clear 
and  reasonably  comprehensive.  I won- 
dered if  they  were  different  from  what  we 
have  in  Scotland. 

Chairman:  No,  they  are  the  same. 

5987.  Mr.  Lumsden:  You  do  not  men- 
tion anything  about  the  working  of  section 
185  dealing  with  the  retirement  of  direc- 
tors under  the  age  limit.  Have  you  any 
views,  either  on  the  suggestion  that  the 
section  should  be  compulsory,  without 
power  to  contract  out  of  it,  or  that  it 

should  be  dropped  altogether? Mr. 

Cook:  We  would  rather  drop  it  altogether 
than  make  it  compulsory,  but  it  seems  to 
have  been  accepted  and  perhaps  in  the 
case  of  public  companies  it  serves  a useful 
purpose  to  draw  specific  attention  to  the 
fact  that  the  age  of  a director  is  more 
than  70. 

5988.  If  it  serves  a useful  purpose, 
should  it  not  be  made  applicable  to  all 

public  companies  ? Is  it  not  applicable 

to  all  public  companies  ? 

5989.  But  you  can  contract  out  of  it  by 

amending  your  articles  or,  in  the  case  of 
a newly  incorporated  company,  putting 
an  article  in.  You  have  no  particular 
feeling  about  that? No. 

5990.  It  has  been  suggested  that  the 

procedure  for  winding  up  under  super- 
vision of  the  Court  is  now  obsolete  and 
could  be  abandoned. 1 have  no  ex- 

perience of  the  winding  up  under  super- 
vision of  the  Court,  so  as  far  as  I know 
it  is  obsolete. 

5991.  And  I do  not  think  you  men- 

tioned the  question  of  disclosure  of 
nominee  holdings  at  all.  I assume  you 
have  no  particular  view  as  to  whether 
legislation  is  required  with  regard  to  dis- 
closure of  the  beneficial  owners? 1 

have  no  particular  views  myself. 

5992.  Or  the  Council? Mr.  Suther- 

land: No. 


5993.  Professor  Gower:  Are  you  satis- 

fied that  the  company  limited  by  guarantee 
is  really  a sensible  and  appropriate  organi- 
sation for  non-trading  companies?  Do 
you  think  the  guarantee  really  fulfils  any 
purpose?  Is  it  really  any  more  than  a 
piece  of  mumbo-jumbo  ? Have  you 
known  anybody  ever  call  up  this  guaran- 
tee?  Mr.  Cook:  It  is  convenient  to 

have  a company  limited  by  guarantee  in 
certain  circumstances,  or  at  least  a com- 
pany which  has  no  share  capital. 

5994.  I accept  that. And  if  you  have 

no  share  capital  what  are  you  going  to 
have  if  you  have  no  guarantee? 

5995.  The  answer,  I suppose,  would  be 
to  have  nothing.  Does  the  guarantee 
really  serve  any  useful  purpose?  Might 
it  not  be  better  to  recognise  that  com- 
panies formed  for  charitable  or  quasi- 
charitable  purposes  can  be  formed  without 
there  being  any  liability  on  the  part  of  the 
members  at  all?  Have  any  of  you 
ever  known  a case  where  they  attempted 

to  enforce  a guarantee? Mr.  Clarke: 

There  was  a case  recently  in  this  city. 
A club  went  into  liquidation  and  the 
liquidator  called  up  the  guarantees — 
there  were  1,000  members,  and  the 
liquidator  was  in  some  difficulty. 

5996.  Did  he  get  anything? Yes, 

and  he  is  still  in  process  of  collecting. 

Mr.  Brown:  What  about  cases  where 
there  is  no  share  capital  and  no  guarantors 
who  are  members . They  may  be  members 
without  any  liability.  In  Australia  they 
do  have  no  liability  companies. 

5997.  Chairman:  Gentlemen,  those  are 
all  the  questions  we  have  to  trouble  you 
with,  and  it  only  remains  for  me  to  thank 
you  very  much  for  coming  here  and  being 

so  helpful  to  us. Mr.  Sutherland: 

Thank  you,  Sir.  Apart  from  the  memo- 
randum, I wonder  if  I might  raise  one 
small  point  as  regards  the  registration  of 
names.  It  has  only  come  to  our  attention 
since  the  memorandum  was  published, 
and  it  is  perhaps  not  very  important.  As 
we  are  all  aware,  when  persons  are 
carrying  on  business  under  their  own 
names  it  is  unnecessary  to  register  under 
the  Business  Names  Act  and  apparently  it 
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is  not  only  unnecessary  but  the  Registrar 
states  he  has  no  power  to  register  a business 
name  where  persons  are  carrying  on 
business  under  their  own  names;  and  we 
think  this  may  give  rise  to  difficulty  in  that 
presumably,  while  a partnership  carries  on 
business  under  the  name  of  Smith  and 
Jones  with  two  partners  of  that  name, 
another  partnership  of  the  same  name  can 
be  formed  in  the  meantime  by  different 
persons  and  be  registered  in  that  name. 
If  the  constitution  of  the  first  partnership 
changes,  the  firm  will  find  itself  unable  to 
retain  its  name,  because  presumably  it 
will  not  be  able  then  to  be  put  on  the 
register.  We  feel  it  should  be  possible  for 
people  carrying  on  business  under  their 
own  names,  if  they  so  desire,  to  register 
under  the  Business  Names  Act. 

5998.  Then  you  get  competition,  do  you 
not,  between  two  partnerships — both 
people  trading  under  their  own  names 


and  having  identical  names? That  is 

so. 

5999.  You  cannot  get  over  that,  can 
you?  You  have  Brown  and  Robinson 
trading  under  that  name,  their  own  name, 
and  if  you  have  Brown  and  Robinson 
somewhere  else  in  the  country  doing  the 
same — what  is  the  position  then?  They 
cannot  be  restrained  from  using  their  own 

names. -No,  but  I would  assume  one 

of  them  would  have  the  advantage  of 
getting  on  the  register  first. 

6000.  Professor  Gower : But  the  Regis- 
trar in  England  does  not  refuse  to  register 
a name  merely  because  another  firm  has 
the  same  name.  If  I am  right,  it  is  only 
in  respect  of  company  names  in  England 
where  he  does  this : he  does  not  do  it  with 
business  names.  There  are  plenty  of 

Jones  and  Robinsons. We  understand, 

the  position  in  Scotland  at  any  rate,  is  as 
I have  outlined. 


( The  witnesses  withdrew) 
(Adjourned  until  2.30  p.m.) 


Mr.  T.  Lister,  Mr.  G.  D.  H.  Dewar  and  Mr.  E.  H.  V.  McDougall 
called  and  examined 


6001.  Chairman : Good  afternoon, 

gentlemen.  We  are  very  grateful  to  you 
for  coming  here  and  giving  us  your  time, 
and  also  for  the  interesting  memorandum 
which  you  have  already  submitted.  You 
Mr.  Lister,  are  the  immediate  past 
president  of  the  Institute  of  Chartered 
Accountants  of  Scotland,  Mr.  Dewar  is  a 
member  of  the  Council  of  the  Institute 
and  Mr.  McDougall  is  the  secretary  of 
the  Institute? Mr.  Listen  Yes. 

6002.  We  have  before  us  your  very 

interesting  memorandum,  and  members 
of  the  Committee  have  read  it  and  no 
doubt  will  read  it  again.  That  deals  with 
the  whole  field  of  our  questionnaire.  But 
the  matter  we  particularly  want  guidance 
on  is  that  of  accountancy,  and  I think,  as 
the  time  at  our  disposal  is  limited,  the  best 
course  will  be  to  begin  our  discussion  with 
the  accountancy  problems  involved,  and 
I will  ask  Mr.  Lawson  to  open  the  dis- 
cussion.  Yes,  certainly. 


6003.  Mr.  Lawson\  I thought  we  might 
perhaps  start  by  considering  the  function 
of  a balance  sheet.  You  are  aware,  of 
course,  of  the  definition  of  the  functions 
of  a balance  sheet  which  is  contained  in 
the  Cohen  Committee’s  Report,  and  I 
wondered  whether  we  could  start  by 
hearing  whether  you  feel  any  amendments 

are  needed  to  that  definition? We  did 

not  try  to  frame  a definition  for  ourselves, 
and  indeed  the  Cohen  Committee’s  defini- 
tion is  not  very  often  quoted  nowadays 
other  than  in  contexts  such  as  this,  and 
we  do  not  think  that  definition  wholly 
suitable.  In  our  view  anyone  studying  a 
balance  sheet  is  concerned  to  form  a view 
as  to  the  value  of  the  assets  and  not  merely 
to  know  what  they  cost.  The  discrepancy 
between  written-down  cost  and  present- 
day  value  is  of  course  to  a great  extent 
the  result  of  the  changes  in  the  value  of 
money  which  have  occurred  in  the  last  20 
years  or  so.  In  our  view  the  ideal  arrange- 
ment, if  it  were  practicable,  would  be  to 


1268 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


3rd  March,  1961] 


MR.  T.  LISTER,  MR.  G.  D.  H.  DEWAR 
AND  MR.  E.  H.  V.  MCDOUGALL 


[Continued 


revalue  the  fixed  assets  at  intervals,  and 
any  such  valuation  should  have  regard  to 
the  going  concern  values,  which  would 
normally  be  related  to  written-down 
replacement  cost,  rather  than  to  values 
realisable  on  liquidation.  I make  that 
point  because  it  is  suggested  that  any  re- 
valuation might  be  misleading  in  that  it 
could  not  be  obtained  on  liquidation.  I 
do  not  accept  that  that  is  a relevant 
matter.  If  prices  were  to  remain  stable, 
as  we  hope  they  might,  the  intervals 
between  these  revaluations  might  be  quite 
long.  We  recognise  that  the  principle 
which  I have  indicated  is  an  objective  to 
be  aimed  at,  rather  than  a fully  attainable 
one,  and  we  have  never  suggested  that 
revaluation  should  be  made  compulsory. 
That,  of  course,  does  not  give  you  a fresh 
definition,  but  it  does  indicate  that  we  do 
not  accept  as  relevant  or  adequate  today 
a definition  which  concerns  itself  wholly 
with  written-down  actual  expenditures  on 
assets.  Perhaps  I would  add  this  to  the 
statement  by  the  Cohen  Committee  and 
the  consequent  legislation  of  1947-48, 
that  in  fact  the  present  Companies  Act 
does  require  disclosure  of  values  in  certain 
cases,  for  example  quoted  investments. 

Mr.  Dewar:  Perhaps  I might  add  that 
it  might  be  particularly  important  to 
revalue  from  time  to  time  in  the  case  of 
land  and  commercial  buildings;  perhaps 
more  so  than  in  the  case  of  industrial 
plant,  because  I think,  as  is  suggested 
later,  industrial  plant  might  be  specific 
to  a particular  business,  whereas  land  and 
commercial  buildings  probably  have  a 
value  quite  separately  from  the  trade 
which  is  being  carried  on. 

6004.  Am  I right  then  in  thinking  that 
you  do  not  consider  it  is  the  purpose  of 
a balance  sheet  to  show  the  values  which 

might  be  realised  on  a liquidation? 

Mr.  Lister : Quite  definitely. 

6005.  Then,  from  what  Mr.  Dewar  said, 
you  consider  the  problem  of  valuation 
arises  mainly  in  connection  with  long-life 
assets,  and  particularly  with  those  which 
have  a value  apart  from  the  business — 
what  you  might  term  a non-specific  value  ? 
Mr.  Dewar:  Yes,  I would  agree. 

6006.  Would  you  have  a different  view, 

Mr.  Lister? Mr.  Lister:  I would  say 

this,  that  one  of  the  purposes  of  trying  to 


ascertain  the  current  value  is  to  measure 
depreciation  properly,  and  that  the  land 
and  long-life  commercial  buildings  do  not 
present  nearly  as  important  a problem 
for  depreciation  as  plant  specific  to  the 
business;  and  as  regards  the  latter  the 
current  replacement  value  is,  in  my  view, 
material. 

6007.  I will  come  back  to  the  depreci- 
ation point  if  I may.  There  seems  a slight 
difference  of  opinion  between  the  two  of 
you  on  that  subject,  in  that  I think  Mr. 
Dewar  is  more  inclined  to  the  view  that 
any  measure  of  under  valuation  in  plant 
and  machinery  which  exists  works  itself 

out  of  the  system  quickly. Mr.  Dewar : 

I would  not  say  there  is  a difference  of 
opinion  between  us.  I was  merely  men- 
tioning one  particular  feature  of  assets. 

Mr.  Lister:  There  is  no  difference  of 
opinion  between  us  on  short-life  plant, 
where  the  problem  is  not  a material  one 
because  it  soon  works  itself  out  in  any 
case — the  motor-car,  for  example,  re- 
placed after  five  years’  use. 

6008.  Following  up  from  that,  let  us 
take  first  of  all  the  type  of  fixed  asset 
which  is  specific  to  the  business — for 
example  a steelworks  and  steel  plant.  I 
suppose  the  value  of  that  is  really  depen- 
dent on  the  earning  capacity  of  the 
business.  Apart  from  the  earning  capacity 
of  the  business  it  might  be  said  to  have 

very  little  value — less  than  the  cost? 

Undoubtedly  it  would.  But  earning 
capacity  is  also  related  to  the  value  in  that 
the  amount  of  depreciation — the  amount 
you  have  to  set  aside  to  provide  for  ulti- 
mate replacement — is  related  to  today’s 
value  rather  than  the  value  of  20  years  ago. 

6009.  Before  I come  to  that  depreci- 

ation point,  am  I right  in  thinking  that  a 
good  deal  of  your  difficulty  results  from 
the  very  exceptional  degree  of  inflation, 
we  hope,  that  took  place  between,  shall 
we  say,  1945  and  1956-57?  We  have  got 
into  a situation  where  costs  have  really 
trebled  over  a relatively  short  period  of 
time,  and  balance  sheet  values  have  got 
completely  out  of  line.  That  is  a fact,  is 
it  not? That  is  so. 

6010.  Could  we  consider  the  position, 
on  the  assumption  that  we  were  going  to 
get  a period  of  15  to  20  years  when,  if 
there  were  inflation,  it  would  be  on  a 
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relatively  minor  scale.  Do  you  think  m 
those  circumstances  there  should  still  be 
a revaluation  of  assets  at  periodic  intervals, 
or  is  your  requirement  of  revaluation 

linked  to  this  question  of  inflation? It 

is  very  largely  linked  to  the  question  of 
inflation,  Sir.  If  one  accepted  the 
assumption  that  you  have  just  put  forward, 

I think  it  would  lead  to  a revaluation  now, 
and  one  would  hope  it  would  not  he 
necessary  to  have  another  one  within  the 
foreseeable  future.  It  depends  on  how 
much  you  allow  for  as  moderate  inflation. 

6011.  Would  you  agree  that  in  times  of 
stable  prices  the  tendency  of  costs  of 
construction  of  plant  and  equipment, 
bearing  in  mind  technical  improvements 
which  are  going  on  all  the  time,  is  down- 
wards; so  that  if  you  can  imagine  a 
situation  of  stable  prices  and  periodic 
revaluation,  the  revaluation  would  norm- 
ally be  downwards  and  not  upwards? 
It  mi^ht  be. 

6012.  What  would  you  say  if  it  were 
downwards?  Would  you  still  say  it 
should  be  measured  in  your  accounts? 

Theoretically,  yes.  In  practice  the 

downward  rate  would  be  likely  to  be  so 
small  that  I would  not  think  it  was  a 
practical  proposition  to  make  a revalua- 
tion for  that  alone. 

6013.  Would  it  be  so  small?  Take, 
for  example,  electrical  generating  plant. 
You  will  see  in  the  report  of  the  Central 
Electricity  Generating  Board  for  1959-60 
that  the  capital  cost  of  building  a genera- 
ting station  is  now  rather  lower  than  it 
was  in  1948,  despite  the  tremendous 
increase  in  the  general  level  of  costs  that 
has  taken  place  during  that  period.  If 
you  had  had  stable  prices  between  1948 
and  now,  you  would  have  had  a very 
great  reduction  in  plant  cost,  and  there 
are  other  examples  of  that.  What  would 

you  do  in  that  type  of  case? 1 think, 

if  I may  over-simplify  by  assuming  that 
electricity  is  sold  on  commercial  lines — 
that  is  for  what  it  would  fetch — I think  I 
would  come  to  the  conclusion  that  the 
plant  built  in  1948  could  only  be  valued 
today  on  the  basis  of  cost  per  kilowatt  of 
1960,  and  therefore  if  it  was  at  the  higher 
figure  it  was  over-valued. 

6014.  You  would  get  a big  loss  in  your 
accounts?— — Yes. 


6015.  What  would  you  do  with  that, 

write  it  off? Write  it  off.  I think  you 

will  appreciate  it  is  rather  theoretical, 
but  that  is  the  answer  I would  give  in 
theory. 

6016.  It  is  not  really  a theoretical 
question,  because  we  have  in  the  last  two 
or  three  years  had  much  greater  stability 
of  prices,  and  there  are  I think  quite  a 
number  of  examples,  I have  given  an 
outstanding  one,  where  costs  of  con- 
struction have  fallen  as  a result  of  new 

methods  of  construction. It  may  well 

be,  and  I think  the  logical,  the  proper 
course  would  be  to  apply  it  both  ways. 

I am  far  from  suggesting  that  revaluation, 
if  it  is  acceptable,  is  only  acceptable  m 
one  direction. 

6017.  You  are  willing  to  face  up  to 

that  situation? Yes. 

6018.  Mr.  Watson-.  In  this  modem 

world  does  a company  normally  just 
replace  the  plant  that  is  worn  out? 
Surely  with  the  growth  of  research  and 
the  development  of  modem  machines  to 
eliminate  the  use  of  labour,  is  it  not  true 
that  machines  that  are  worn  out  are  as 
often  as  not  replaced  by  very  much  more 
costly  machines? Undoubtedly. 

6019.  Take,  for  example,  in  the  cotton 
trade,  the  hand  loom  being  replaced  by 
the  automatic  loom.  Your  theory  of 
depreciation  is,  I think  you  said,  based 
on  the  idea  of  replacement  cost,  but  how 
can  you  apply  that  theory  to  a situation 

of  this  kind? 1 think  my  theory, 

although  as  you  say  it  is  based  on  replace- 
ment cost,  is  based  alternatively  on  the 
view  that  you  should  write  off  as  an  expense 
of  the  year  the  amount  by  which  your 
assets  have  deteriorated  by  the  usage  of 
that  year,  and  I think  in  the  case  you  have 
just  mentioned  that  your  antiquated 
looms  would  have  diminished  in  value  by 
something  which  would  be  a matter  for 
ascertainment;  either  it  would  be  a 
proportion  of  the  cost  of  such  looms,  or 
it  would  be  arrived  at,  in  the  case  you 
have  taken,  by  writing  down  those  looms, 
like  Mr.  Lawson’s  out-of-date  electricity 
stations.  So  that  the  situation  would  be 
dealt  with  in  part  by  taking  a loss  due  to 
obsolescence,  and  partly  by  writing  off 
ordinary  depreciation  on  what  was  left. 
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issue  we  have  been  discussing  and  would 
require  the  information  to  be  incorporated 
somewhere,  which  would  enable  profits 
to  be  calculated  on  the  replacement  basis. 

6034.  That  is  a different  point.  I think 
many  people  take  the  view  that  if  you 
make  your  profit  and  loss  account  on  the 
historical  cost  basis,  there  is  a lot  to  be 
said  for  explaining  to  the  shareholders  or 
the  prospective  shareholders  that  it  is 
based  on  historical  costs,  and  that  an 
estimated  amount  of  so  much  would  have 
to  be  set  aside  out  of  the  profits  in  order 
to  maintain  the  business.  That  is  a 
different  approach.  But  I understood  you 
to  say  that  you  contemplated  that  we 
should  leave  the  existing  situation  as  far 
as  the  Act  is  concerned,  and  when  the 
auditor  says  “ a true  and  fair  view  of  the 
profits  for  the  year  ” it  may  be  either  on 
historical  costs  or  on  present  valuation; 
and  you  want  us  as  a Committee  to  recom- 
mend that  either  would  be  permitted  and 

both  should  run  side  by  side. The 

questions  you  and  other  members  of  the 
Committee  have  put  to  us  indicate  a good 
deal  of  difference  of  view  held  around  this 
table.  It  would  be  foolish  for  me  to 
suggest  there  was  not  a difference  in  the 
Scottish  Institute  as  there  is  in  other 
accountancy  bodies,  including  the  English 
Institute,  and  I think  that  is  fair. 

6035.  Since  you  and  I discussed  this 
together  some  years  ago,  I think  it  is  fair 
to  say  that  in  the  English  Institute,  cer- 
tainly on  the  Council,  there  has  been  quite 
a change,  and  I should  have  thought  it 
was  almost  unanimously  accepted  in  the 
English  Institute,  that  you  make  your 
accounts  on  historical  costs,  but  may  go 
on  and  provide  something  out  of  profits 
by  way  of  replacement.  But  I think  there 
are  very  few  people  in  my  experience, 
■certainly,  on  the  Council  of  the  English 
Institute  who  would  accept  the  view  you 
are  putting  forward  now  with  regard  to 

this. Then  I must  withdraw  what  I 

said  about  the  English  Institute.  But  it  is 
a fact  that  opinions  are  divided  in  the 
Scottish  Institute,  as  they  are  divided  in 
every  other  accountancy  body  I know  of 
— certainly  in  America.  That  being  so, 
we  do  not  take  the  view  that  it  would  be 
useful  to  recommend  that  there  should  be 
a compulsory  revaluation.  On  the  other 
hand,  we  do  take  the  view,  and  that  is 


very  clearly  set  out  I think  in  Appendix  I 
to  our  memorandum,  that  there  is  a lot 
to  be  said  on  the  side  of  revaluation,  and 
that  we  do  not  want  to  see  the  thing  frozen 
in  the  position  in  which  it  was  in  1939 
(and  still  is  to  a large  extent — though 
many  companies  do  revalue  their  assets 
now). 

6036.  To  come  now  to  another  aspect 
of  revaluation.  There  is  the  case  of  a bit 
of  land  or  a building  where  owing  to  a 
change  of  circumstances  the  site  value  has 
tremendously  increased,  and  perhaps  that 
property  could  he  put  to  a different  use 
from  that  for  which  it  is  now  employed, 
and  which  might  greatly  improve  the 
revenue  of  the  company,  or  it  might  be 
sold  off  for  a very  large  sum  of  money. 
With  regard  to  an  asset  of  that  type,  a 
non-specific  asset — I do  not  know  what 
would  be  your  view  about  that.  It  is 
difficult  to  see  how  one  can  deal  with  it  in 

the  balance  sheet. 1 think  it  is  difficult, 

and  I think  that  case  is  one  of  degree. 
Supposing  one  had  a factory  which  could 
be  used  for  some  other  purpose,  for  which 
it  would  be  worth  20  per  cent.  more.  I 
would  not  suggest  that  that  was  a major 
matter  or  that  revaluation  must  show  up 
an  increase  of  20  per  cent.  But  if  you 
had  a dwelling-house  used  by  the  factory 
manager,  which  would  be  worth  £50,000 
if  reconstructed  as  a shop,  you  would  not 
be  telling  the  shareholders  all  the  facts  if 
they  were  not  informed  of  that  in  some 
way;  if  the  management  did  not  take 
steps  to  convert  it,  clearly  they  would 
not  be  using  the  assets  to  the  best  advan- 
tage possible.  That  is  why  I said  it  was  a 
question  of  degree. 

6037.  Would  I be  right  in  thinking  in 
your  experience  that  type  of  case  is  not 
very  common — that  is  to  say,  although 
there  is  a lot  of  shop  property,  for  instance, 
which  might  be  worth  a good  deal  more 
than  book  value,  nevertheless  that  is 
reflected  in  higher  earnings  of  the  shops 
themselves,  so  that  if  you  are  valuing  on 
earning  capacity  it  is  not  so  important. 
The  difficult  case  is  one  where  the  directors 
are  not  using  the  property  to  the  best 

advantage. That  is  the  difficulty,  but 

I do  not  think  it  is  very  common.  How- 
ever, there  may  be  more  cases  than  one 
knows,  because  in  the  nature  of  things 
you  are  not  told  about  them. 
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the  balance  sheet  each  year? ;I  would 

say  that  was  a somewhat  special  case. 
It  might  or  might  not  be  appropriate  to 
carry  these  differences  in.  It  partly 
depends  on  whether  the  tankers  are  really 
saleable  or  only  theoretically  saleable, 
consistent  with  the  maintenance  of  the 
business;  but  I would  prefer  to  take  that 
out  as  a special  case. 

6026.  That  is  a simple  example,  but 
fixed  assets  which  are  held  in  the  business 
can  have  a market  value.  It  is  not  that 
you  are  after,  it  is  the  cost  on  today’s 

valuation? It  might  be  called  the 

adjusted  cost. 

6027.  Professor  Gower:  Could  I put  it 
this  way  ? The  Cohen  Committee, 
despite  what  they  said,  did  envisage  that  a 
balance  sheet  would  give  a picture  of  the 
state  of  affairs  of  the  company  as  at  the 
end  of  its  financial  year.  They  presumably 
thought  in  1945  when  they  were  reporting 
that  a fair  picture  could  be  given  even 
although  you  merely  put  your  fixed  assets 
in  at  cost  less  depreciation.  Are  you  not 
saying  that  today,  owing  to  inflation, 
you  cannot  give  a true  picture  of  the 
state  of  affairs  of  a company  as  at  the 
end  of  its  financial  year  by  putting  in  the 

fixed  assets  on  that  basis  ? 1 am  really 

saying  that.  I would  say  the  Cohen 
Committee  contemplated  that  something 
had  to  be  done  about  valuation  in  some 
cases.  I mentioned  that  of  trade  invest- 
ments. But  on  the  other  hand  in  the 
statement  in  their  Report  I cannot  see 
much  to  indicate  that  they  contemplated 
revaluation  except  in  special  cases,  and 
that  is  where  I do  not  accept  the  basis  on 
which  they  proceeded.  The  question  of 
inflation  was  looked  at  differently  in  1945, 
but  it  already  had  begun.  They  perhaps 
thought  it  would  go  into  reverse,  which 
it  did  not. 

6028.  Mr.  Bingen : The  Cohen  Com- 

mittee did  adopt  the  evidence  of  account- 
ants of  that  day? The  definition  (of 

the  function  of  a balance  sheet)  adopted 
was  not  that  of  the  Institute  of  Chartered 
Accountants  of  Scotland. 

6029.  Mr.  Lawson:  You  are  willing,  as 
some  people  are  not  in  this  field,  to  face 
ip  to  the  fact  that  if  prices  are  going 
Lown  you  would  have  to  write  your  assets 
town.  What  would  you  do  with  the 


deficit  which  would  then  emerge  ? W ould 
you  have  to  write  that  off  against  profits  in 
the  year,  or  what  would  you  do  with  it? 

1 am  old  enough  to  remember  the 

reductions  of  capital  that  were  common 
in  the  thirties,  and  if  the  company  could 
not  write  it  off  out  of  revenue  it  would 
perhaps  start  with  a reduction  of  its 
reserves.  If  you  could  not  write  it  off  out 
of  reserves  my  view  would  be  that  you 
should  go  to  the  Court  and  have  a capital 
reduction,  as  companies  were  doing  whole- 
sale 30  years  ago. 

6030.  Mr.  Brown:  You  would  write  it 

off  first  of  all  out  of  the  year’s  profit  ? 

Definitely  not;  I would  only  write  off 
current  depreciation,  calculated  according 
to  the  principles  the  company  adopted, 
out  of  the  year’s  profit.  I have  indicated 
what  principles  I would  adopt  in  calcu- 
lating such  depreciation. 

6031.  Mr.  Brown:  You  would  set  up  a 
deficit  account  and  keep  the  trading  and 

the  current  profit. 1 will  come  to  this, 

but  I would  regard  a proper  statement  of 
the  profit  of  the  year  as  ranking  very  high 
in  the  requirements  of  published  accounts. 

6032.  Mr.  Lawson : We  will  come  to  that 

later.  I think  the  purpose  of  revaluation, 
apart  from  showing  it  in  the  balance  sheet 
which  Professor  Gower  mentioned,  you 
have  in  mind  is  that  generally  speaking  it 
would  show  a truer  figure? Yes. 

6033.  But  on  the  other  hand  you  do 
not  propose  that  revaluation  of  assets 
should  be  made  compulsory,  so  that  as  I 
understand  it  you  would  permit  some 
companies  to  go  on  charging  depreciation 
on  a historical  basis  and  others  to  charge 
it  on  a replacement  basis,  however  you 
might  define  replacement.  So  that  you 
might  get  two  prospectuses  appearing 
in  the  newspapers  on  one  day,  one  would 
show  the  profits  calculated  by  one  method 
and  one  by  another.  I am  wondering 
whether  that  would  not  cause  a certain 

amount  of  confusion  ? 1 think  it  would 

cause  some  confusion.  But  from  the  point 
of  view  of  the  man  who  thinks  that  the 
replacement  basis  is  right,  it  does  not 
seem  very  attractive  to  say  that  he  must 
adopt  a basis  he  thinks  is  wrong  just 
because  a lot  of  other  people  do.  It  is  a 
dilemma  from  which  there  is  no  escape, 
except  this,  I would  hope  that  more  and 
more  prospectuses  would  face  up  to  this 
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issue  we  have  been  discussing  and  would 
require  the  information  to  be  incorporated 
somewhere,  which  would  enable  profits 
to  be  calculated  on  the  replacement  basis. 

6034.  That  is  a different  point.  I think 
many  people  take  the  view  that  if  you 
make  your  profit  and  loss  account  on  the 
historical  cost  basis,  there  is  a lot  to  be 
said  for  explaining  to  the  shareholders  or 
the  prospective  shareholders  that  it  is 
based  on  historical  costs,  and  that  an 
estimated  amount  of  so  much  would  have 
to  be  set  aside  out  of  the  profits  in  order 
to  maintain  the  business.  That  is  a 
different  approach.  But  I understood  you 
to  say  that  you  contemplated  that  we 
should  leave  the  existing  situation  as  far 
as  the  Act  is  concerned,  and  when  the 
auditor  says  “ a true  and  fair  view  of  the 
profits  for  the  year  ” it  may  be  either  on 
historical  costs  or  on  present  valuation; 
and  you  want  us  as  a Committee  to  recom- 
mend that  either  would  be  permitted  and 

both  should  run  side  by  side. The 

questions  you  and  other  members  of  the 
Committee  have  put  to  us  indicate  a good 
deal  of  difference  of  view  held  around  this 
table.  It  would  be  foolish  for  me  to 
suggest  there  was  not  a difference  in  the 
Scottish  Institute  as  there  is  in  other 
accountancy  bodies,  including  the  English 
Institute,  and  I think  that  is  fair. 

6035.  Since  you  and  I discussed  this 
together  some  years  ago,  I think  it  is  fair 
to  say  that  in  the  English  Institute,  cer- 
tainly on  the  Council,  there  has  been  quite 
a change,  and  I should  have  thought  it 
was  almost  unanimously  accepted  in  the 
English  Institute,  that  you  make  your 
accounts  on  historical  costs,  but  may  go 
on  and  provide  something  out  of  profits 
by  way  of  replacement.  But  I think  there 
are  very  few  people  in  my  experience, 
•certainly,  on  the  Council  of  the  English 
Institute  who  would  accept  the  view  you 
are  putting  forward  now  with  regard  to 

this. Then  I must  withdraw  what  I 

said  about  the  English  Institute.  But  it  is 
a fact  that  opinions  are  divided  in  the 
Scottish  Institute,  as  they  are  divided  in 
every  other  accountancy  body  I know  of 
— certainly  in  America.  That  being  so, 
we  do  not  take  the  view  that  it  would  be 
useful  to  recommend  that  there  should  be 
a compulsory  revaluation.  On  the  other 
hand,  we  do  take  the  view,  and  that  is 


very  clearly  set  out  I think  in  Appendix  I 
to  our  memorandum,  that  there  is  a lot 
to  be  said  on  the  side  of  revaluation,  and 
that  we  do  not  want  to  see  the  thing  frozen 
in  the  position  in  which  it  was  in  1939 
(and  still  is  to  a large  extent — though 
many  companies  do  revalue  their  assets 
now). 

6036.  To  come  now  to  another  aspect 
of  revaluation.  There  is  the  case  of  a bit 
of  land  or  a building  where  owing  to  a 
change  of  circumstances  the  site  value  has 
tremendously  increased,  and  perhaps  that 
property  could  be  put  to  a different  use 
from  that  for  which  it  is  now  employed, 
and  which  might  greatly  improve  the 
revenue  of  the  company,  or  it  might  be 
sold  off  for  a very  large  sum  of  money. 
With  regard  to  an  asset  of  that  type,  a 
non-specific  asset — I do  not  know  what 
would  be  your  view  about  that.  It  is 
difficult  to  see  how  one  can  deal  with  it  in 

the  balance  sheet. 1 think  it  is  difficult, 

and  I think  that  case  is  one  of  degree. 
Supposing  one  had  a factory  which  could 
be  used  for  some  other  purpose,  for  which 
it  would  be  worth  20  per  cent.  more.  I 
would  not  suggest  that  that  was  a major 
matter  or  that  revaluation  must  show  up 
an  increase  of  20  per  cent.  But  if  you 
had  a dwelling-house  used  by  the  factory 
manager,  which  would  be  worth  £50,000 
if  reconstructed  as  a shop,  you  would  not 
be  telling  the  shareholders  all  the  facts  if 
they  were  not  informed  of  that  in  some 
way;  if  the  management  did  not  take 
steps  to  convert  it,  clearly  they  would 
not  be  using  the  assets  to  the  best  advan- 
tage possible.  That  is  why  I said  it  was  a 
question  of  degree. 

6037.  Would  I be  right  in  thinking  in 
your  experience  that  type  of  case  is  not 
very  common — that  is  to  say,  although 
there  is  a lot  of  shop  property,  for  instance, 
which  might  be  worth  a good  deal  more 
than  book  value,  nevertheless  that  is 
reflected  in  higher  earnings  of  the  shops 
themselves,  so  that  if  you  are  valuing  on 
earning  capacity  it  is  not  so  important. 
The  difficult  case  is  one  where  the  directors 
are  not  using  the  property  to  the  best 

advantage. That  is  the  difficulty,  but 

I do  not  think  it  is  very  common.  How- 
ever, there  may  be  more  cases  than  one 
knows,  because  in  the  nature  of  things 
you  are  not  told  about  them. 
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6038.  Do  you  feel  that  something 

should  be  done  about  it? If  there  was 

revaluation,  a proper  revaluation,  the 
thing  would  be  brought  into  the  day- 
light and  pressure  would  be  put  on  the 
board  if  they  were  not  taking  proper 
action. 

6039.  Now  to  turn  your  own  alterna- 

tive suggestion,  which  is  that  if  there  is 
not  a revaluation,  figures  should  be  given 
separately  of  the  costs  of  items  which  axe 
more  than  15  years  old. Yes. 

6040.  I think  I see  the  thought  behind 
it,  but  I am  slightly  puzzled  as  to  why 
you  fix  on  15  years:  and,  if  you  are  going 
back  like  that,  ought  you  not  to  show  the 
figures  perhaps  in  blocks  of  years.  For 
instance,  there  is  a lot  of  difference 
between  buildings  built,  say,  pre-1939  and 

others  built  in  1945. Yes.  What 

moved  the  Council  in  suggesting  15  years 
was,  I think,  that  it  would  give  an  approxi- 
mate indication  of  how  much  capital 
expenditure  applied  to  plant  generally 
could  be  regarded  as  recent  and  up  to  date, 
and  second,  it  would  give  an  indication 
of  the  kind  of  £’s  with  which  the  assets 
had  been  purchased.  Why  was  it  15 
years  ? They  took  the  view  that  that  gave 
a reasonable  division  between  the  old  and 
the  new  assets,  and  had  also  regard  to  the 
date  at  which  the  major  inflation  after 
the  war  began.  If  you  ask  me  why  not  in 
blocks  of  ten  years,  I do  not  know  that  I 
have  any  very  convincing  answer  to  give. 
Perhaps  Mr.  Dewar  would  like  to  add  to 
that. 

Mr.  Dewar:  The  figure  of  15  years  was 
taken,  as  Mr.  Lister  said,  as  giving  a 
rough  idea  of  the  more  recent  capital 
expenditure. 

6040A.  As  time  goes  on,  in  another  15 
years’  time,  there  will  bea  differentposition? 

Mr.  Lister : As  far  as  showing  the 

difference  between  the  old  and  the  new  is 
concerned,  15  years  would  be  as  good  as 
ten  years  then,  if  it  is  as  good  today  ; as  far 
as  showing  the  effect  of  inflation  is  con- 
cerned, it  might  not  be. 

6041.  I think  you  have  in  mind  as  an 
alternative  that  if  we  did  not  accept  your 
view  about  valuation  it  would  nevertheless 
be  of  value  to  shareholders  to  see  the 
years  or  blocks  of  years  in  which  the 


assets  were  purchased;  and  if  there  were 
buildings  built  in  1939,  the  assumption 
would  be  that  at  present  day  values  they 

would  be  a great  deal  more  valuable? 

Yes. 

6042.  I would  now  like  to  ask  you  for 
your  views  on  what  is  quite  a different 
point  about  which  one  or  two  decisions 
have  recently  been  given  in  the  Courts. 
That  is,  assuming  the  assets  are  revalued, 
for  whatever  reason,  whether  because  of 
inflation  or  because  of  any  other  change' 
in  value,  and  a surplus  emerges,  what 
should  it  be  reasonable  to  do  with  that 
surplus?  There  are  many  different  views 
about  that.  The  extreme  view  might  be 
to  say  it  is  unrealised,  and  you  should  do 
nothing  with  it.  Another  view  is  that  you 
may  issue  bonus  shares  so  that  it  is 
incorporated  in  the  share  capital;  and 
there  is  a third  view  which  has  met  with 
some  approval  from  Mr.  Justice  Buckley 
last  week  that  it  should  be  available  for 
distribution  in  cash  dividends  to  the 
shareholders.  Of  those  three  different 

views.  What  is  your  view  ? We  thought 

that  a surplus  on  revaluation  should  not 
be  available  for  distribution  in  cash.  We 
saw  no  objection  to  it  being  used  for  a 
bonus  issue.  In  forming  that  view  the 
Council  were  concerned  with  what  they 
regarded  as  consistency  with  proper 
accounting  treatment,  not  what  was 
possible  under  the  law,  and  I would 
hesitate  to  embark  on  that  latter  question. 
Sir.  Have  I avoided  answering  your 
question  ? 

Mr.  Lawson:  No,  I think  you  have 
answered  it,  and  I think  on  that  question 
I would  say  the  English  Institute  is  in 
line  with  the  Scottish  Institute;  I do  not 
think  there  is  any  difference.  The 
lawyers  I think  would  not  agree  with 
either. 

6043.  Mr.  Lumsden:  I take  it  you  would 
limit  capitalisation  to  capitalisation  in 
the  form  of  shares  and  not  in  the  form  of 

debentures  ? 1 would.  But  there  again 

I am  not  quite  sure  that  lines  up  with  the 
distinction  the  law  draws. 

6044.  Mr.  Lawson:  No,  I was  asking 
you  purely  from  the  accountant’s  point 
of  view.  There  is  another  point  about 
revaluation  which  I would  like  to  put  to 
you.  It  has  been  suggested  to  us  that 
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occasionally — in  my  experience  very  rarely 
— the  interests  of  preference  shareholders, 
and  participating  preference  shareholders, 
can  be  harmed  by  this  writing  up  of  assets 
because  of  the  higher  depreciation  charge 
which  emerges,  as  you  have  pointed  out; 
and  therefore  they  may  not  be  able  to  get 
a dividend  which  they  would  otherwise 
have  got.  Do  you  take  the  view  that  that 
is  something  they  have  just  got  to  put  up 
with? — —First  of  all  I agree  with  your 
observation  that  it  is  a very  rare  occurrence 
in  present  conditions;  the  phenomenon 
that  produces  the  need  for  revaluation 
also  protects  the  preference  shareholders 
by  giving  them  greater  capital  cover.  But 
perhaps  that  is  not  really  facing  the  issue. 
I think  one  has  got  to  look  at  the  sort  of 
case  that  could  arise  and  ask  what  would 
happen,  and  as  I see  it  what  you  are 
thinking  of  is  a company  which  has  only 
been  able,  without  very  much  to  spare, 
to  pay  the  preference  dividends,  and  if 
you  adopt  the  revaluation,  and  if  it  shows 
you  have  got  to  charge  more  depreciation, 
it  does  so  because  that  is  what  is  needed 
to  maintain  the  undertaking.  If  you  pay 
it  out  in  dividend,  by  definition  you  will 
not  be  able  to  maintain  the  undertaking, 
you  will  not  be  able  to  raise  any  fresh 
capital  because  your  profit  will  not 
justify  it,  and  I think  the  preference 
shareholders  are  going  to  be  in  that 
unfortunate  position  anyway.  It  may  be 
a question  of  how  soon.  But  I do  not 
think  maintaining  historical  depreciation 
only  is  going  to  be  a very  satisfactory 
protection  for  them  in  those  circumstances. 
And  furthermore,  if  the  directors  rejected 
the  revaluation  principle  and  said  that 
they  must  retain  enough  profits  to  keep 
the  business  going  and  replace  at  higher 
prices,  knowing,  in  the  case  I am  postula- 
ting, that  they  will  not  be  able  to  raise 
fresh  capital,  then  the  preference  share- 
holders would  be  likely  to  be  going 
without  dividends  anyhow — because  the 
money  would  be  needed  to  keep  the 
business  going. 

6045.  I think  that  is  no  doubt  true  in 
a number  of  cases,  but  I think  one  can 
visualise  the  case  where  in  fact  there  is 
plenty  of  cash  available — possibly  because 
the  business  or  industry  is  declining — 
and  where  dividends  could  be  paid,  and 
where  you  are  prejudicing  the  present 


shareholders  by  adopting  this  system  of 
valuation.  I am  wondering  what  your 
view  would  be  if  that  situation  arose. 
Should  it  be  left  to  the  discretion  of  the 
directors  in  that  case  not  to  revalue,  or 
do  you  think  you  ought  to  try  and 

provide  some  safeguards? 1 do  not 

know  whether,  if  I were  left  to  make  a 
judgment,  that  would  be  a case  in  which 
revaluation  upwards  would  be  appro- 
priate. If  you  are  taking  a declining 
business,  meaning  a business  which  is  not 
going  to  renew  its  assets,  the  whole 
problem  shifts  a bit.  I think  directors 
have  to  act  in  the  interests  of  the  company 
as  a whole,  and  I think  if  what  they  do  is 
done  bona  fide , the  fact  that  it  comes 
rather  hard  on  one  class  of  shareholders 
cannot  be  helped. 

6046.  Your  answer  is  very  much  in 
line  with  the  answer  from  another  witness 
on  the  same  point,  namely,  in  that  type 
of  case  normally  the  directors  probably 

would  not  revalue. 1 am  really  saying 

there  might  be  no  case  for  revaluing  the 
assets. 

6047.  Mr.  Mackinnon:  You  say  that 
you  would  not  want  to  see  an  unrealised 
capital  appreciation  distributed  in  cash? 
Yes. 

6048.  Supposing  an  asset  is  sold  for 
cash  and  there  is  a big  profit  on  the  sale 
of  the  asset,  then  would  you  contemplate 
that  in  any  circumstances  that  type  of 

capital  surplus  could  be  distributed? 

I think,  with  respect,  it  is  quite  clear  that 
it  legally  can  be  distributed,  and  I do  not 
think  there  would  necessarily  be  an 
accountancy  objection  to  it  as  a matter  of 
policy,  if  that  is  an  accounting  question. 

6049.  May  I put  the  accountancy 

question?  In  order  to  justify  the  dis- 
tribution of  that  surplus,  I think  you  would 
agree  that  all  the  assets  would  have  to  be 
looked  at  to  see  whether  their  values  were 
up  to  standard? 1 quite  agree. 

6050.  Supposing  the  surplus  was  real- 
ised on  one-tenth  of  the  total  assets,  and 
you  then  revalued  the  others  and  some 
assets  were  up  and  some  were  down. 
You  would  in  that  process  be  involved  in  a 
revaluation  problem,  would  you  not? 

If  you  wanted  to  see  the  value  of  the 

assets  there  you  would  take  pluses  and 
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minuses.  You  would  not  be  perturbed 
by  one  of  them  being  down. 

6051.  But  if  the  ones  that  were  down 
were  more  than  the  ones  that  were  up, 
and  the  surplus  realised  on  the  particular 
asset  was  not  sufficient  to  offset  the  losses 
on  the  revaluation  of  the  other  assets, 

you  could  not  distribute? You  should 

not  distribute  that,  and  I doubt  if  you 
could  legally  distribute  it. 

6052.  What  I am  getting  at  is,  in  the 

hypothesis  we  are  looking  at,  you  have  to 
revalue  some  of  the  assets,  and  you  take 
a revaluation  figure  for  that. Yes. 

6053.  I do  not  quite  see  why  you  say 
you  can  distribute  the  profit  on  realisation, 
when  the  revaluation  of  the  other  90  per 
cent,  of  your  assets  would  justify^  it  but 
you  dig  your  heels  in  against  distributing 
the  unrealised  profit.  Do  you  see  my 

point? 1 do  see  your  point.  I think, 

as  I said  in  a different  connection,  it  is  a 
question  of  degree,  and  I would  feel  that 
if  you  only  justified  distribution  of  the 
realised  profit  on  10  per  cent,  by  the 
revaluation  of  90  per  cent.,  with  a narrow 
margin  your  justification  was  not  complete. 

6054.  So  that  the  theory  you  are 
advancing  is  that  you  would  not  be 
justified  in  distributing  any  capital  surplus 
so  realised.  You  would  have  to  take  a 
further  factor  into  account,  namely  the 
result  of  the  revaluation  of  the  other  90 

per  cent,  of  the  assets  ? 1 think  that  is 

right. 

6055.  That  is  going  to  produce  a very 
difficult  problem — deciding  whether  you 
have  got  a distributable  capital  surplus — 
I am  wondering  how  you  could  express 
that  in  a legal  way.— I did  not  suggest 
that  one  could  graft  something  like  that 
on  to  the  law  as  it  stands.  One  would  have 
to  tidy  up  the  whole  thing. 

6056.  Mr.  Lawson:  X was  going  to  add 
an  additional  point — I do  not  know 
whether  you  agree  with  me.  You  would 
also  take  into  account  the  extent  of  the 
surplus.  If  in  valuing  90  per  cent,  of  the 
assets  you  came  to  the  conclusion  that 
they  were  worth  two  or  three  times  the 
present  value,  you  would  not  be  so 

squeamish  about  distributing  the  profit  on 

the  10  per  cent,  that  had  been  sold.  Is 


that  not  so  ? Thank  you,  I had  that  in 

mind.  I was  assuming  Mr.  Mackinnon 
was  speaking  of  the  case  where  you  need 
the  revaluation  of  the  90  per  cent,  to 
justify  distribution  of  the  realised  profit 
on  the  10  per  cent.— if  there  was  an  ample 
margin,  in  my  view,  it  should  be  dis- 
tributable. 

6057.  Some  process  of  reason  would 
have  to  be  applied  by  the  board  in  deciding 
whether  there  was  a distributable  surplus  ? 
-Yes. 

Mr.  Lawson:  You  would  be  entitled  to 
distribute  a capital  profit  because  your 
capital  clearly  would  still  be  intact. 

6058.  Professor  Gower : At  present  you 
are  entitled  to  distribute  dividends  I think 
on  a current  year’s  profit  on  trading 
account  even  although  your  capital  has 
been  reduced  by  losses  in  pretdous  years. 
Do  you  want  the  whole  law  tidied  up  so 
that  no  company  can  distribute  a dividend 
unless,  after  it  has  done  so,  its  assets 
exceed  its  paid-up  capital,  or  are  you 
prepared  to  have  the  present  rather 
illogical  position  that  you  can  only 
distribute  out  of  capital  profits  if  your 
capital  is  intact,  whereas  you  can  distri- 
bute out  of  a current  year’s  profit  on 
revenue  account  even  although  your 
capital  is  not  intact?  This  is  what  seems 

to  me  to  be  illogical. 1 found  this 

subject  a bit  illogical  and  it  has  worried  me 
for  many  years  because  of  that.  I came 
to  the  conclusion,  thinking  through  it 
again  recently,  that  a firm  starting  point 
was  this:  you  have  a company  with  paid- 
up  capital,  and  that  is  represented  to  the 
creditors  as  the  measure  of  its  ability  to 
meet  its  obligations,  and  as  long  as  the 
paid-up  capital  is  intact  the  creditors 
would  know  the  obligations  could  be  met. 
That  would  not  allow  you  to  pay  a. 
dividend  while  past  losses  had  impaired 
the  capital. 

6059.  Mr.  Lawson : The  question  I was. 
going  to  ask  you  was,  you  do  not  take  the 
view  that  you  need  not  make  good  past 
revenue  losses  before  distributing  current 
revenue  profit?  You  would  take  the  view 
a number  of  accountants  take  that  that 
is  illogical,  whatever  the  law  may  say,  and 
that  you  ought  not  to  pay  any  dividends, 
until  you  have  made  good  that  loss? — — 
That  I think  is  right,  and  I think  the: 
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ground  on  which  I put  it  forward  would 
be  what  the  creditors  were  told  about 
the  total  capital.  I am  not  speaking  for 
the  Council  now,  that  is  just  the  result  of 
some  thought  of  my  own. 

6060.  Mr.  Bingen : Would  you  distin- 

guish between  fixed  and  circulating 
capital  in  considering  whether  the  capital 
was  intact.  Can  you  ignore  losses  on 
fixed  capital  account? No. 

6061.  Chairman : If  you  take  an  asset 

such  as  colliery  leases,  as  one  could  get 
in  the  old  days,  they  would  have  an 
ascertainable  future  life,  say  50  years,  by 
which  time  they  would  have  been  worked 
out.  Supposing  the  only  asset  of  the 
company  consists  of  a wasting  asset  of  that 
description,  is  it  necessary  to  make  the 
waste  good  before  you  can  say  the  com- 
pany has  earned  a profit? It  has  not 

been  so  in  law,  I think  that  is  clear,  and  I 
think  the  question  of  a company  with  a 
wasting  asset,  and  in  particular  one 
wasting  asset,  whether  it  is  a single  ship 
or  a colliery  lease,  would  be  a special  case 
that  would  need  consideration.  I person- 
ally would  say  it  would  be  a sound 
principle  to  say  that  the  losses  had  to  be 
made  good,  and  at  any  point  of  time  the 
paid-up  capital  ought  to  be  there. 

6062.  Mr.  Watson:  Where  you  might 
have  a realised  capital  profit  and  you 
might  have  an  unrealised  capital  depreci- 
ation, would  your  view  be  that  the  realised 
capital  profit  should  not  be  distributable? 

That  would  be  my  view  today;  it 

would  be  my  view,  for  what  it  is  worth, 
of  the  law  today. 

6063.  And  in  dealing  with  accumu- 

lated revenue  losses,  your  view  is  that 
before  you  can  pay  dividends  out  of 
future  profits  you  must  either  use  these 
profits  to  eliminate  that  accumulated 
deficit  or  go  through  a capital  reduction 
scheme? Yes. 

6064.  Yet  it  has  been  true,  has  it  not, 

that  in  the  past,  where  realised  capital 
losses  have  been  made,  revenue  has  been 
distributed  as  dividends  quite  legally,  and 
that  situation  you  would  continue  to 
allow? -No,  I would  not. 

6065.  It  was  a situation  which  affected 
a lot  of  investment  trust  companies  in  the 
early  30’s  when  many  of  them  realised 
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losses  on  changing  their  investments  and 
there  was  a realised  loss  appearing  in  their 
balance  sheets,  and  they  went  on  paying 
from  their  current  earnings  their  prefer- 
ence and  sometimes  their  ordinary  divi- 
dends. That  you  think  should  have  been 

quite  illegal  from  your  point  of  view? 

It  was  not  illegal  as  the  law  stood,  but  I 
am  saying  if  you  applied  the  principle 
which  I have  tried  to  enunciate  it  would 
not  be  permissible. 

6066.  Mr.  Brown : You  would  apply 
this  approach  to  the  case  discussed  earlier. 
Having  revalued  your  assets,  taking  into 
account  technical  improvements,  and 
written-off  depreciation,  would  you  rule 
that  you  must  not  pay  dividends  until  you 

had  rebuilt  your  capital? That  would 

have  to  be  done  on  those  lines. 

6067.  Mr.  Lawson : Could  I follow  with 
a matter  which  causes  us  a great  deal  of 
difficulty,  and  that  is  the  position  of  the 
share  premium  account.  You  remember 
that  before  the  1948  Act,  if  the  articles 
allowed  it  there  was  no  reason  why  share 
premiums  should  not  be  distributed  as 
dividend.  That  was  roughly  the  law. 
Then  the  1948  Act  tightened  that  up,  and 
apart  from  one  or  two  minor  exceptions 
said  that  the  share  premium  account 
should  be  regarded  as  capital  for  all 
purposes.  On  that  point,  to  begin  with, 
what  is  your  view?  Do  you  think  the 

1948  Act  was  right? At  the  time  I 

thought  it  was  right;  I thought  it  was 
silly  to  distribute  the  share  premium;  but 
being  silly  and  being  offensive  in  principle 
to  the  law  are  two  different  things,  and  I 
do  not  feel  as  strongly  about  the  share 
premium  as  I did  14  years  ago. 

6068.  How  do  you  feel  now  about  no 
par  value  shares  ? If  we  were  to  recom- 
mend that  no  par  value  shares  should  be 
permitted,  would  you  agree  that  some  part 
of  the  paid-up  capital  should  be  treated 
as  a capital  reserve  or  a surplus  which 
could  be  distributed?  In  America  I 
believe  that  is  permitted.  Would  you  go 
as  far  as  that,  or  confine  the  possibility 
of  distributing  anything  out  of  capital 

proceeds  to  share  premium  account? 

I think  if  no  par  value  shares  are  brought 
in  you  have  got  to  accept  what  goes  with 
it,  namely,  the  cash  representing  a share 
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is  what  is  paid  for  it,  and  you  should  not 
have  it  both  ways.  If  you  have  shares 
with  par  value  you  can  have  par  value 
and  premium;  if  you  have  no  par  value 
shares  there  is  no  par  value,  and  the  whole 
thing  is  capital. 

6069.  You  really  draw  a distinction 
between  no  par  value  shares  and  par 

shares  issued  at  a premium. There 

is  a distinction.  There  again  I must  make 
it  clear  that  this  is  not  a point  on  which 
our  Institute  has  made  any  submissions. 
I am  expressing  a personal  view  about 
this  question  of  what  can  be  distributed. 

6070.  You  did  say  in  your  evidence 
that  you  were  giving  further  thought  to 
the  share  premium  account,  and  I do  not 
know  whether  your  Institute  has  anything 

to  add  on  that? No,  Sir,  we  have  not 

as  a Council  anything  to  add  to  what  is 
in  the  memorandum. 

6071.  The  suggestion  has  been  made 
by  the  English  Institute  that  although 
share  premiums  should  continue  to  be 
regarded  as  capital,  nevertheless  the  rules 
should  be  amended  so  as  to  allow  the  use 
of  the  share  premium  account  for  a wider 
range  of  purposes.  In  particular,  it  is 
suggested  that  where  shares  are  issued  at 
a premium  in  exchange  for  shares  in 
another  company,  then  the  share  premium 
account  could  be  used  to  write  down  the 
cost  of  those  shares  so  as  to  eliminate  the 
goodwill  element.  I take  it  you  probably 
favour  that  sort  of  thing  personally  in 

view  of  what  you  have  said? No,  I 

do  not  think  I do,  Sir.  I start  with  this. 
On  an  amalgamation  or  an  acquisition  the 
price  paid  is,  broadly  speaking,  ascer- 
tainable— it  is  exactly  ascertainable  if  it  is 
in  cash  and  it  is  approximately  ascertain- 
able if  it  is  in  shares  at  a premium— and 
that  is  the  price  the  acquiring  company 
has  paid  for  what  it  has  acquired.  It  is 
not  material  in  my  view  initially  whether 
it  has  acquired  tangible  assets  or  intangible 
assets,  and  therefore  I do  not  think  it  is 
appropriate  that  the  share  premium  that 
arose  could  be  used  to  write  off  the 
intangible  assets.  That  should  be  dealt 
with  on  valuation  or  by  appropriations, 
as  it  would  have  been  if  it  had  been  its 
own  goodwill  from  the  beginning. 


6072.  Mr.  Bingen : Assuming  you  write 
down  the  shares  acquired  against  the 
share  premium  account,  all  you  do  is 
reduce  the  balance  sheet  on  both  sides, 
you  are  not  distributing  anything  in  any 
way.  Who  is  detrimentally  affected? — — 
Nobody  is  detrimentally  affected.  It  is 
just  a partial  revaluation  and  I deal  with 
it  on  general  principles;  I would  not  deal 
with  it  differently  just  because  it  happened 
to  be  share  premium.  But  of  course  if 
it  is  linked  to  what  was  said  earlier 
about  the  paid-up  capital,  then  the  share 
premium  becomes  a different  matter 
altogether. 

6073.  Mr.  Lawson:  The  way  the  point 
has  been  put  is  this.  In  an  amalgamation 
of  that  kind,  the  effect  of  bringing  the 
acquired  shares  in  at  full  value,  including 
goodwill,  based  upon  the  market  value  of 
the  shares  issued — that  is  broadly  the  way 
in  which  you  provide  for  that — is,  when 
you  come  to  consolidated  accounts,  that 
you  are  valuing  the  business  you  have 
purchased  on  one  basis,  namely  the  fairly 
high  value  based  on  market  prices,  where- 
as the  assets  of  your  own  company, 
including  the  goodwill  of  your  own  com- 
pany, are  not  revalued  so  that  the 
consolidated  account  is  a mixture,  and 
you  have  a goodwill  figure  applying  only 
to  one  part  of  your  combined  business. 

Do  you  see  what  I mean? I do,  Sir, 

and  I confess  I also  see  the  advantage  of 
revaluation,  getting  them  both  on  to  an 
appropriate  basis. 

6074.  You  would  not  revalue  the  good- 
will, would  you? It  all  depends.  In 

principle  I do  not  know  that  there  is 
anything  more  vicious  in  that  than  in 
valuing  anything  else. 

6075.  Mr.  Mackinnon : Of  course  a 
goodwill  value  could  be  taken  into  the 
consolidated  balance  sheet  and  shown  as 
goodwill  which  might  not  be  goodwill  at 
all,  it  might  be  represented  by  the  real 
excess  value  of  the  assets  acquired  over 
the  book  value  at  which  they  were  taken. 
That  could  be  a misleading  description  of 

the  balancing  item,  could  it  not? It 

could  be,  and  it  would  be  if  insufficient 
inquiry  had  been  made  as  to  what  values 
were  really  reckoned  for  the  assets 
acquired.  If  I were  consolidating  a 
balance  sheet  of  a newly  acquired  sub- 
sidiary, I think  I would  want  to  know 
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what  information  the  directors  of  the 
acquiring  company  had  about  the  true 
value  of  the  fixed  assets,  and  only  after 
taking  account  of  that  would  I recognise 
goodwill  in  the  purchase. 

6076.  In  other  words  your  description 
of  the  balancing  item  in  the  consolidated 
accounts  would  not  be  a goodwill  des- 
cription but  might  well  have  another 
description,  on  your  principle,  you  would 
write  up  the  yalue  of  the  assets  acquired  ? 

There  might  be  no  balancing  item,  it 

might  all  disappear,  but  if  there  were  a 
balancing  item  on  that  side  it  would  be  of 
the  nature  of  goodwill. 

6077.  But  not  necessarily.  The  prac- 
tice today  is  just  to  balance  the  item  with  a 
figure  called  goodwill  on  consolidation? 

Mr.  Dewar:  I would  not  say.  Sir,  that 

it  is  the  practice  to  do  that  without  con- 
sidering the  value  of  the  assets.  I think 
that,  if  a price  were  paid  for  the  shares  in 
the  subsidiary  company,  in  bringing  the 
subsidiary’s  assets  into  the  consolidated 
balance  sheet,  they  would  be  looked  at 
again  in  the  light  of  any  values  the 
directors  had  in  mind  when  they  paid  for 
the  shares,  and  fresh  values  might  be 
placed  on  those  assets  for  the  purpose  of 
consolidation,  thereby  possibly  reducing 
the  amount  of  the  balancing  factor  which 
would  be  described  as  goodwill. 

Mr.  Mackinnon : That  is  the  point  I 
wanted  to  bring  out. 

6078.  Mr.  Lawson : What  would  you 
say  about  using  the  share  premium  account 
to  take  care  of  an  accumulated  debit 
balance  on  profit  and  loss  account — the 
point  we  were  on  just  now?  At  present, 
of  course,  that  is  not  permitted,  you  have 
to  go  to  the  Court  for  a reduction  of 
capital.  Do  you  think  that  should  be  per- 
mitted without  leave  of  the  Court,  or  how 

do  you  feel  about  it? Mr.  Lister: 

That  is  all  part  of  this  question  of 
whether  you  are  going  to  face  up  to  a 
fundamental  revision  of  the  law  regard- 
ing distribution  and  so  on.  If  you 
adopt  the  line  that  I suggest  is  a possible 
one,  that  what  has  to  be  maintained  is 
the  nominal  paid-up  capital,  then  the 
share  premium  would  be  available  to 
write  off  a debit  balance  on  profit  and 
loss  account.  If  you  adopt  the  present 
view,  the  view  of  the  1948  Act,  that  share 


premium  must  be  treated  in  the  same  way 
as  paid-up  share  capital,  it  would  not  be 
available,  and  I think  a good  deal  could 
be  said  at  least  for  examination  of  the 
former  view.  But  I do  want  to  repeat 
it  is  a personal  view  that  I have  offered 
to  the  Committee. 

6079.  Could  we  come  from  there  to  an 
even  more  difficult  question,  the  question 
of  pre-acquisition  profits?  I think  your 
Council  has  given  us  some  evidence  on 
that.  I think  broadly  the  effect  of  that 
evidence  is  that  where  a holding  company 
buys  shares  in  another  company  for  cash, 
then  those  shares  have  to  go  in  at  the  full 
value  in  the  balance  sheet  of  the  holding 
company,  and  that  pre-acquisition  profits 
if  distributed  as  dividends  to  the  holding 
company  have  to  be  applied  in  reduction 
of  the  cost  of  the  shares.  Therefore  they 
are  frozen  as  capital  reserves.  That  is  the 
position  if  the  shares  are  bought  for  cash? 
Yes. 

6080.  But  on  the  other  hand  if  the 
acquisition  is  made  through  a share 
transaction,  and  if  that  share  transaction 
results  in  a share  premium  account,  you 
are  suggesting,  I think,  that  you  would 
allow  the  use  of  the  share  premium 
account  to  write  down  the  value  of  the 
investment  to  the  extent  that  pre- 
acquisition profits  are  brought  in  as 

dividends? That  is  substantially  what 

we  are  suggesting,  and  that  is  the  only 
suggestion  we  make  for  cutting  into  the 
share  premium  account.  That,  I think, 
corresponds  in  substance,  although  not 
quite  in  form,  pretty  much  with  the 
recommendation  of  the  English  Institute 
on  the  same  topic.  But  they  require 
certain  sanctions  that  we  have  not 
thought  about. 

6081.  I think  in  principle  it  is  the  same, 
but  let  me  put  one  or  two  questions. 
At  what  point  of  time  would  you  suggest 
the  share  premium  account  might  be  used 
in  this  way  ? Should  it  be  used  in  that  way 
immediately  after  every  amalgamation  or 
only  when  the  dividend  is  paid  to  the 
parent  company  from  the  subsidiary, 
which  of  course  might  be  ten,  twenty,  any 

number  of  years  later  on? 1 would 

not  touch  it  until  the  dividend  was  paid. 

6082.  Would  you  consider  this?  Sup- 
posing in  the  meantime  credit  had  been 
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given  to  that  parent  company;  would 
you  not  think  those  creditors  would  feel 
that  they  had  been  damaged  if  they 
suddenly  woke  up  later  on  and  discovered 
that  the  share  premium  account  was  being 
used  in  this  way  and  that  the  assets  of  the 
company  were  not  what  they  thought 

they  were? 1 should  have  taken  that 

into  account  and  given  a different 
answer  to  the  previous  question. 

6083.  I think  that  must  be  right:  it  has 

to  be  done  at  once. Yes,  as  long  as  the 

share  premium  account  is  subject  to  the 
submissions  we  have  made. 

6084.  Do  you  think  there  is  any  danger 
of  that  leading  to  abuse  in  the  sense  that  a 
holding  company,  which  was  perhaps 
beginning  to  get  in  a bit  of  trouble,  whose 
directors  were  under  criticism  because 
dividends  had  not  been  maintained,  could 
in  effect  buy  profits  by  buying  up  other 
companies  with  large  profit  and  loss 

balances. First  of  all  there  is  the 

question  of  how  these  dividends,  drawn 
out  of  pre-acquisition  profits,  are  to  be 
described.  I would  think  it  quite  im- 
proper to  describe  them  as  profits  of  the 
holding  company.  They  ought  to  be 
shown  as  emerging  in  a way  that  makes  it 
quite  clear  they  are  not  profits  but  pre- 
acquisition profits  used  in  this  special  way. 
So  the  first  possibility  of  misunderstand- 
ing or  misrepresentation  would  be  taken 
care  of  by  that.  It  would  still  be  possible, 
if  the  company  had  no  current  profits  out 
of  which  to  pay  a dividend,  and  nothing 
but  a dividend  was  looked  at,  for  mis- 
understanding to  arise. 

6085.  Mr.  Brown:  Would  not  a con- 
solidated profit  and  loss  account  over- 
come that  ?— — Or  even  an  ordinary 
profit  and  loss  account  would  overcome 
it;  but  if  somebody  simply  looks  up  the 
Stock  Exchange  records  and  sees  the 
dividend  of  so  much  paid,  that  would  not 
overcome  it. 

6086.  Mr.  Lawson:  But  the  origin  of 
the  restriction  in  the  1948  Act  on  the  use 
of  the  share  premium  account  did  arise,  I 
believe,  partly  from  a well-known  case  in 
pre-war  days,  where  the  directors  used  the 
share  premium  account  in  order  to  pay 
dividends  which  could  not  otherwise  be 
paid  on  preference  shares,  and  so  avoided 
the  preference  shareholders  getting  votes : 


thus  they  were  able  to  maintain  them- 
selves in  office  without  being  thrown  out 
by  irate  shareholders.  If  you  are  arguing 
this  in  the  way  the  English  Institute  is 
suggesting,  are  we  going  right  back  to 

permitting  that  type  of  situation? 1 

think  there  is  a danger:  whether  it  is  a big 
danger  or  one  that  would  outweigh  the 
supposed  advantages  of  being  able  to  do 
this,  I could  not  offer  an  opinion. 

6087.  I think  the  English  Institute’s 

evidence  is  that  in  many  cases  this  is  per- 
fectly legitimate  and  should  be  allowed. 
There  are  cases  where  it  should  not  be 
allowed,  and  of  course  it  is  extremely 
difficult  to  legislate  to  distinguish  between 
them:  that  is  what  it  comes  to. Per- 

sonally, I find  it  difficult  to  envisage  a case 
in  which  anybody  would  want  to  do  it. 

6088.  I have  given  you  one  example:  it 

may  be  a bad  one. One  has  thought  of, 

for  instance,  the  case  of  Insurance  Com- 
panies. There  is  the  possibility  of  a very 
bad  underwriting  year  just  after  the 
amalgamation,  and  the  company  never- 
theless wants  to  pay  a dividend.  The 
directors  of  companies  do  not  like  the 
accounting  nonsense,  as  they  look  on  it, 
that  because  profits  have  been  earned  at  a 
certain  time  they  cannot  be  distributed. 

6089.  I think  in  almost  all  amalgama- 
tions in  my  experience,  the  directors  want 
to  treat  these  pre-acquisition  profits  as 
available  for  dividend;  yet  personally  I 
have  never  found  a single  case  where  it 

ever  became  necessary  to  use  them. 

My  experience  is  the  same. 

6090.  Mr.  Brown : Is  it  right  to  say  a 
revenue  reserve  for  special  losses  is  only 
used  when  the  occasion  arises?  Surely 
the  mere  ability  to  begin  trading  and 
taking  large  risks  depends  on  having  those 
large  resources,  to  have  them  when  they 

are  needed? Would  it  not  be  the  case 

that  the  ability  to  go  on  trading  depends 
on  having  adequate  resources — not  on 
whether  they  are  capital  or  revenue 
reserves? 

6091.  Strictly,  yes;  but  in  practice  the 
risks  you  take  in  business,  particularly 
where  the  results  fluctuate  substantially, 
depends  on  having  available  reserves 
without  prejudicing  your  capital.  If  they 
are  frozen,  you  have  to  start  building 
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available  reserves  again. 1 am  afraid  I 

am  not  quite  with  you,  Sir. 

6092.  Mr.  Lawson  -.  I should  like  to  turn 
now  to  a few  points  which  you  will 
probably  find  less  contentious.  Do  you 
think  there  is  anything  to  be  said  for 
providing  that  companies  should  disclose 
the  method  of  depreciation  employed  on 
fixed  assets— whether  straight  line  or 
reducing  balance,  and  approximately  the 

rates  on  the  major  assets? It  sounds 

attractive,  but  in  the  case  of  the  larger 
companies  there  might  be  several  cate- 
gories : the  rates  might  vary,  and  I think  in 
practice  it  would  be  found  not  to  be  terribly 
helpful  for  that  reason.  I do  feel,  unless 
there  is  a reasonably  substantial  case  for 
putting  more  detail  into  published 
accounts,  we  tend  to  have  too  much 
rather  than  too  little  detail  now. 

6093.  Mr.  Bingen:  I take  it  you,  as  an 
auditor,  regard  it  within  your  province  to 
be  satisfied  as  to  the  depreciation  rates? 
If  they  were  demonstrably  too  little, 
would  you  comment  to  the  board  of 

directors  on  that? Yes,  and  I am 

particularly  concerned  to  see  they  are  con- 
sistent. If  a company  had  been  applying 
10  per  cent.,  and  cut  it  down  to  5 per  cent, 
and  did  not  say  anything,  and  the  figure 
looked  about  the  same  because  there  was  a 
lot  more  plant,  I would  say  that  was 
something  which  required  comment. 

6094.  So  there  is  the  preliminary  check, 

by  virtue  of  the  auditors  ? Yes,  but  the 

Committee  must  not  get  an  exaggerated 
idea  of  the  auditor’s  ability  to  judge  the 
rate  of  depreciation. 

6095.  Mr.  Lawson:  It  makes  a tremen- 
dous difference  whether  you  employ  the 
straight-line  method  or  the  reducing 

balance  method  in  the  early  years. 

Yes. 

6096.  And  it  is  mainly  for  that  reason  I 
asked  you  the  question.  Do  you  think  it 

would  be  helpful  ? 1 think  on  the 

whole  there  is  something  in  that.  Again, 
it  might  depend  partly  on  the  type  of 
company.  For  instance,  you  get  the  Steel 
Company  of  Wales,  which  put  up  an 
enormous  plant  a few  years  ago,  and  no 
doubt  employs  the  straight-line  deprecia- 
tion method.  It  will  not  be  replacing  that 
plant,  or  any  other  plant,  for  a long  time. 


You  also  get,  say,  I.C.I.,  who  are  putting 
up  plants  every  year,  and  it  does  not 
matter  very  much  whether  it  is  straight- 
line  or  diminishing  value  in  the  latter  case. 

Mr . Bingen : Unless  their  capital  expen- 
diture falls  off  in  later  years. 

6097.  Professor  Gower:  I can  see  one 
will  sometimes  be  appropriate  and  some- 
times the  other,  but  surely  it  does  make  a 
difference  to  the  informativeness  of  the 
accounts  to  the  shareholder?  I can  see 
that  either  method  may  be  appropriate, 
but  I cannot  see  why  you  should  think  the 
shareholders  would  not  be  interested  in 
knowing  which  method  has  been  used. 
Surely  it  makes  a considerable  difference, 
in  using  the  accounts  to  assess  the  true 
value  of  the  shares,  according  to  which 
method  is  employed,  particularly  in  the 

early  days,  as  Mr.  Lawson  has  said? 

Yes,  I think  on  the  whole  it  is  right 
that  some  indication  should  be  given 
as  between  straight-line  and  reducing 
balance. 

6098.  Mr.  Lawson:  I think  it  is  import- 

ant in  the  case  you  mentioned,  where 
there  is  a big  expenditure  on  one  single 
item  of  plant  and  then  not  any  further 
expenditure  year  after  year:  if  there  is 
further  expenditure  year  after  year  of 
approximately  the  same  amount,  it  tends 
to  work  itself  out. Yes. 

Mr.  Bingen:  I am  not  quite  sure  how 
you  would  disclose  these  figures  in  the 
balance  sheet,  where  you  have  different 
rates  of  expenditure  on  different  plants — 
as  in  the  company  with  which  I am 
concerned? 

Mr.  Lawson : I am  not  sure;  but  you  can 
say  “ We  are  on  straight-line  or  decreasing 
balance  ”.  If  the  shareholder  knows 
whether  you  are  on  straight-line  or  not,  he 
has  the  balance  sheet  in  front  of  him  and 
he  can  make  a calculation  of  the  rate. 

6099.  Mr.  Bingen:  What  about  invest- 

ment allowances:  should  they  be  dis- 
closed?  1 think  investment  allowances 

are  usually  indicated  by  a note. 

6100.  Mr.  Bingen:  They  have  not  got 

to  be. The  Act  says  nothing  about 

them:  they  did  not  exist  when  the  Act  was 
passed. 

6101.  Mr.  Lawson:  I would  like  to 
come  back  to  some  of  these  points  later,  if 
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I may.  Have  you  any  views  about  the 
present  distinction  between  capital  reserves 
and  revenue  reserves?  It  is  a rather 
curious  definition  in  the  1948  Act.  It  has 
a lot  of  merit  for  people  like  you  and  me, 
because  it  is  pretty  easy  to  apply.  Do  you 
think  we  ought  to  be  a little  more  scientific 
about  it? 1 think  the  only  firm  dis- 

tinction that  can  be  put  into  the  Act 
should  be  between  reserves  that  can 
legally  be  treated  as  revenue  reserves  and 
those  that  cannot:  in  other  words,  not  this 
business  of  “ regarding  ” it  as  capital.  It 
is  not  satisfactory,  because  that  is  purely 
a matter  of  opinion,  and  the  Act  does  not 
say  whose  opinion. 

6102.  No,  I can  see  why  our  pre- 
decessors came  to  that  view  though, 
because  it  is  difficult  to  define  a distri- 
butable profit,  is  it  not? My  -new 

would  be  that  the  classification  should  be 
based  on  the  legal  position.  That  would 
have  the  consequence  of  some  reserves 
now  classified  as  capital  being  reclassified 
as  revenue;  and  in  that  case  I would  prefer 
to  have  capital  reserves  and  other  reserves 
—just  as  a matter  of  phraseology.  The 
other  reserves  would  be  sub-classified  as 
the  auditors  and  directors  saw  fit. 

6103.  Where  would  you  put  the  realised 
capital  profit  which  could  be  distributed, 
given  the  proper  valuation?  Would  you 
put  that  with  the  other  reserves  or  m the 

capital  reserves? I would  put  it  as 

distributable  capital  reserve,  if  it  was 
clearly  ascertained.  Whether  or  not  it  was 
distributable  might  depend  on  the  articles 
of  the  company. 

6104.  Yes,  I see  that:  but  broadly  you 

would  divide  it  between  what  is  distri- 
butable and  what  is  not?- Yes. 


6105.  I see.  Now  to  follow  on  from 
there,  could  we  have  a look  very  briefly  at 
a few  of  our  Institute’s  recommendations  ? 
You  know  the  recommendation  about 
stock-in-trade,  a rather  contentious 
matter,  which  has  been  recently  issued. 
The  English  Institute  say  companies 
should  describe  in  a fair  amount  of  detail 
the  method  employed  in  valuing  the  stock 
— that  is  what  it  comes  to,  I think.  Do 
you  think  that  is  the  sort  of  thing  we  ought 
to  put  into  the  Eighth  Schedule  ?— y-J 
think,  as  in  the  case  of  depreciation,  it  is 
easy  to  describe  it  in  many  cases  but  not  in 


all;  and  I would  hesitate  to  say  it  ought  to 
be  put  into  the  Schedule.  I am  speaking 
personally,  we  made  no  submission  as  a 
Council  on  that  point.  I would  add  this, 
if  I might,  that  what  strikes  me  about  the 
question  of  stock  more  than  anything  is 
that  the  adoption  of  a consistent  basis 
from  year  to  year  does  not,  of  itself, 
necessarily  suffice  to  produce  a fair  state- 
ment of  profits  from  year  to  year.  I do 
not  think  you  would  be  able,  by  regula- 
tion, to  overcome  that  difficulty ; and  that 
seems  to  me  to  be  the  thing  one  ought  to 
concentrate  on. 

6106.  Could  we  put  the  question 

differently?  Given  that  there  may  be 
differing  views  as  to  what  is  a proper  basis 
to  adopt  in  regard  to  stock,  and  particu- 
larly as  regards  overhead  expenses,  it  must 
be  common  ground  that  if  you  do  not  put 
in  overheads  you  get  a different  trend  of 
profits  shown  from  that  which  emerges  if 
you  do  put  overheads  in? Yes. 

6107.  And  I think  the  reasoning  behind 
the  Institute’s  recommendation,  which 
does  not  attempt  to  determine  the  ques- 
tion as  to  whether  you  should  put  in  over- 
heads or  not,  is  that  you  should  disclose 
to  the  shareholders  which  method  is  being 

used. 1 think  that  would  be  going  a 

long  way,  and  it  would  be  beyond  what 
public  opinion  other  than  in  accounting 
circles  would  accept  just  now.  I am 
thinking  of  the  difficult  cases.  One  gets, 
for  example,  the  aircraft  industry,  where 
you  have  an  enormous  amount  of  work  in 
progress,  the  valuation  of  which  on  any 
basis  may  largely  depend  on  settlements 
not  yet  made  with  the  Ministry  concerned ; 
and  I should  have  thought  the  difficulties 
of  arriving  at  a valuation  there  and  the 
difficulties  which  the  company  concerned 
would  have  in  explaining  the  basis  of 
valuation  would  cause  a very  great  deal  of 
opposition  to  disclosure. 

6108.  Would  you  say  do  nothing  then, 
as  at  present,  or  should  there  be  some 

change? 1 would  be  content  to  leave 

it  on  the  basis  it  stands  on  at  present, 
hoping  that  as  regards  the  question  of 
valuation,  and  particularly  in  relation  to 
overheads  (which  is  just  another  aspect  of 
this  valuation  question  generally)  we 
would  move  in  the  direction  of  includmg 
overheads  to  a greater  extent  than  at 
present. 
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6109.  Yes,  you  would  rather  leave 
present  practice  to  develop  still  further? 

1 do  not  think  it  has  developed  far 

enough  to  be  desirable  to  regulate  it  now. 

6110.  I see.  Then  generally  there  are 
quite  a number  of  other  Institute  recom- 
mendations which  you  know  have  been 
made  since  the  1948  Act,  and  of  course  a 
number  of  them  are  small  points  of  detail. 
But  there  are  some  which  are  more 
fundamental.  For  example,  the  recom- 
mendation was  made  fairly  recently  about 
disclosure  of  information  in  connection 
with  pension  fund  arrangements.  I am 
wondering  whether  it  is  that  the  time  has 
not  come  when  companies  ought  to  give 
some  information  as  to  the  type  of 
arrangements  they  have  in  regard  to 
pension  funds,  and  as  to  whether  there 
is  a solvent  pension  fund,  or  commit- 
ments for  pension  funds  that  are  not 
provided  for — that  type  of  thing?  Have 

you  any  views  on  that? 1 could  only 

offer  a personal  view  on  that  again,  Sir; 
and  I should  have  thought  there  was  not 
sufficient  reason  to  place  an  obligation 
on  companies  to  disclose  pension  arrange- 
ments. I would  be  content  with  the 
matter  as  it  stands  at  present. 

6111.  It  is  done  in  America,  I think 
the  S.E.C.  insist  on  it — but  you  think  we 

have  not  reached  that  position  here? 

I think  your  Institute  recommendation, 
paragraph  32,  refers  to  the  accounts  of 
an  employer  who  has  contractual  obliga- 
tions. I think  contractual  obligations 
ought  to  be  dealt  with,  of  course.  I think 
that  would  be  necessary  in  any  case, 
unless  they  were  taken  to  be  in  the 
ordinary  course  of  business — like  any 
future  obligations  in  the  ordinary  course. 

6112.  But  there  is  a great  variety  of 
practice  as  to  how  these  things  are  dealt 
with  in  balance  sheets.  Anyway,  you 

are  rather  inclined  to  be  against  that? 

Yes,  I am  against  legislation  on  that 
point. 

6113.  Would  you  agree  that  nowadays 
the  question  of  investment  is  becoming 
‘much  more  of  a science?  That  is  to  say, 
there  are  more  people  who  study  it,  and 
advice  is  based  much  more  on  figures  and 
facts  than  it  used  to  be ; and  in  consequence 
of  that  change  there  is  perhaps  a demand 


for  fuller  information  than  used  to  be  the 
case? Most  certainly. 

6114.  And  therefore  in  approaching 
this  question  of  what  should  be  in  the 
Eighth  Schedule,  it  is  that  climate  of 
opinion  that  we  have  to  have  in  mind? 
Yes. 

6115.  You  agree  in  general? 1 

would  agree  to  that. 

6116.  Mr.  Scott : Do  you  mean  the 

demand  from  shareholders  for  more 
information,  or  from  creditors? Cer- 

tainly not  from  creditors  at  present:  but 
from  the  best-informed  shareholders  I 
would  distinguish  between  the  best- 
informed  and  the  average  shareholders. 

6117.  Mr.  Lawson:  I had  in  mind, 

particularly,  stockbrokers  and  investment 
advisers.  There  is  the  associated  company 
or,  if  you  like,  trade  investments,  where 
the  holding  is  something  below  50  per 
cent,  but  is  nevertheless  substantial,  and 
where  under  existing  legislation  the 
accounts  reflect  only  the  dividend  received 
from  that  investment.  You,  I think, 
advocate  giving  a good  deal  of  information 
in  that  type  of  case? We  do. 

6118.  I would  suggest  two  points: 

firstly,  would  you  agree  it  would  be 
sufficient  to  give  information  of  that  kind 
in  the  aggregate,  and  it  is  not  necessary  to 
give  the  details  of  each  particular  invest- 
ment?  1 think  in  many  cases  it  would 

be  sufficient  to  give  it  in  the  aggregate, 
and  if  it  is  given  in  the  aggregate  of  course 
it  is  in  a more  easily  assimilated  form  than 
if  it  is  given  in  great  detail.  There  would 
be  no  doubt  cases  where  a particular 
trade  investment  was  so  different  from  the 
others  or  so  large  in  relation  to  the  others 
that  it  might  be  proper  to  give  information 
regarding  that  one  separately:  but  at  this 
stage  we  would  not  recommend  any  more 
than  the  aggregate. 

6119.  And  in  your  evidence  you  tend 
to  stress  the  importance  of  the  asset 
position  or  the  balance  sheet  position  in 
these  companies.  I am  wondering 
whether  you  would  not  agree  that  it  is 
the  profits  which  are  really  more  import- 
ant, in  that  the  company  which  owns  the 
investment  can  look  forward  to  higher 
dividends  if  the  amount  of  dividend  they 
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are  at  present  receiving  is  only  a small 
part  of  the  profits.  On  the  other  hand, 
the  assets  of  that  company  will  never  be 

available  to  the  parent  company? 

No,  the  assets  will  not  be  available. 
What  we  suggest  here  about  capital  re- 
serves and  revenue  reserves  would  give  a 
useful  indication  of  magnitude  and  change 
in  magnitude,  and  further,  that  the 
statement  of  the  revenue  reserves,  taking 
the  year  in  question  with  the  previous 
year,  would  indicate  the  growth  in 
retained  profits.  So  it  would  give  an 
indication,  though  a little  obliquely,  of 
the  earnings,  as  distinct  from  the  divi- 
dends. 

' 6120.  Would  it  not  be  better  to  take 
the  earnings  quite  separately  and  say  what 
proportion  of  those  earnings  had  been 
distributed,  rather  like  one  has  to  say  now 
in  the  cases  of  consolidated  accounts? 

That  would  be  another  way  of 

approaching  it,  and  if  it  was  decided  not 
to  give  the  capital  and  the  capital  reserves 
and  the  revenue  reserves,  it  would  be 
useful  to  give  the  profits  of  the  year. 

6121.  Perhaps  in  addition? 1 am 

suggesting  that  what  we  recommend 
would  virtually  give  the  retained  earnings, 
and  would  have  the  merit — if  it  is  a merit 
— of  being  one  fewer  item  than  if  you 
gave  it  twice. 

6122.  I see:  but  anyway  you  feel  some 
information  of  that  kind  must  be  given, 
and  we  ought  to  amend  the  Eighth 

Schedule  to  provide  for  it? Yes.  I 

would  make  this  possible  reservation, 
that  when  you  are  giving  information 
extracted  from  accounts  and  not  the  full 
accounts  themselves,  there  might  be  cases 
in  which  disclosure  of  earnings  could  be 
misleading. 

6123.  Yes.  I suppose  one  would  have 

to  cover  that  with  a note  in  some  way— 
“the  true  and  fair  view”  would  still 
operate,  would  it  not? Yes. 

6124.  Mr.  Brown : Your  suggestion  here 
is  limited  to  cases  where,  a company  is 
holding,  say,  25  per  cent,  of  the  associated 
company  and  this  holding  is  material  in 
relation  to  the  total  assets  of  the  parent 
company.  Would  there  not  be  a case 
where,  even  a 10  per  cent,  holding  in  the 
associated  company  would  be  material 


in  relation  to  the  parents 
suppose  that  would  be  true. 

6125.  I can  think  of  one  case  where  a 
10  per  cent,  holding  in  the  associated 
company  is  a very  significant  part  of  the 

holding  company. Our  suggested 

figure  of  25  per  cent,  is  arbitrary.  I 
suppose  one  might  say  25  per  cent,  was: 
too  high  or  too  low. 

6126.  Mr.  Lawson-.  On  another  subject, 
what  do  you  feel  about  the  growing 
practice,  certainly  in  America,  of  showing 
what  one  might  term  a movement  of 
funds  figure,  showing  where  the  cash  had 
come  from  during  the  year.  Have  you 

any  views  on  that? This  in  not  a 

matter  on  which  we  had  any  submission 
to  make;  so  I can  only  give  a personal 
view  again.  It  has  always  seemed  to  me- 
just  one  more  statement  to  read  and  not 
particularly  useful.  I am  not_  much 
impressed  with  it  as  an  addition  to 
balance  sheet  and  revenue  account;  but 
I know  it  is  practised  in  America. 

6127.  It  is  true,  of  course,  that  with 
pencil  and  paper  anyone  can  arrive  at  it 

from  the  existing  accounts. That  is 

precisely  why  I am  against  it. 

6128.  What  is  your  view  about  this 
rather  complicated  question  of  the  future 
tax  reserve.  That  is  rather  left  in  the  air 
in  the  Act,  and  I suppose  we  ought  to  try 
and  make  it  clear  one  way  or  the  other. 
Would  it  be  better  to  treat  it  as  a liability 

and  be  done  with  it? My  view  is  the 

future  tax  reserve  may  be  a reserve  or  a 
provision,  and  it  is  a question  possibly  of 
fact  or  at  least  of  judgment,  in  each  case. 
At  the  one  extreme  you  have  a company 
with  a business  of  a very  stable  nature  and 
the  amounts  set  aside  for  future  tax  could 
well  be  almost  entirely  reserve.  An  ex- 
ample of  this  would  be  a company  with 
tankers  let  on  long-term  charters,  possibly 
for  20  years.  And,  at  the  other  extreme, 
you  might  have  a company  which  had  had 
an  exceptionally  good  year  or,  might  be 
entering  on  a year  when  no  profit  was 
likely  to  be  earned.  I suppose  that  would 
be  true  of  some  of  the  motor  companies 
today;  and  future  tax  in  such  case  would 
be  wholly  or  largely  a liability.  Therefore 
I do  not  think  it  would  be  proper  to  lay 
it  down  in  an  Act  of  Parliament  whether 
it  should  be  a liability  or  reserve. 
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6129.  The  usual  method  nowadays  is 

not  to  describe  it  as  either  a reserve  or  a 
provision,  but  to  show  it  as  a separate 
item  below  the  capital  and  reserves. 
Would  you  agree  that  is  probably  as  good 
a method  as  any? Yes. 

6130.  Now  I think  the  greatest  difficulty 
arises  on  this  point  in  connection  with 
amalgamations  because  the  legal  view 
seems  to  be  that  this  is  a frozen  reserve; 
and  the  purchasing  company  get  into 
great  difficulty  if  they  have  to  treat  that 
as  a frozen  capital  reserve,  whereas  they 
would  like  to  treat  it  as  a liability — or 
something  between  a liability  and  a 
reserve.  Do  you  not  think  we  should  do 

something  to  ease  that  situation? 1 

think  if  you  do  something  on  the  lines 
that  we  discussed  earlier  about  pre- 
acquisition revenue  reserves,  it  really 
forms  part  of  that  problem. 

6131.  But  supposing  we  did  not  go  as 

far  as  that? Y ou  are  still  left  with  the 

problem  of  doing  something  about  this 
one.  I think  if  you  have  sound  reasons 
for  rejecting  any  tinkering  with  the  share 
premium  account  you  will  find  it  very 
difficult  to  justify  doing  anything  about 
future  tax. 

6132.  Will  you? — because  you  have 
said  yourself  that  in  many  cases  this 
future  tax  is  really  in  the  nature  of  a 
necessary  provision:  not  always  but  in 
many  cases.  If  it  were,  surely  you  should 

be  allowed  to  treat  it  as  such? 1 

would  have  no  hesitation  in  treating  it 
as  such  if  it  were  in  fact  a necessary 
provision;  and  I do  not  think  a lawyer 
would  tell  me  it  was  not  a necessary 
provision  if  the  directors  said  it  was  a 
necessary  provision. 

6133.  You  have  been  more  fortunate 
than  I have.  Now  in  America  I believe 
they  have  to  disclose  particulars  of  long- 
term rental  agreements,  or  some  sort  of 
summary  of  them;  and  I imagine  the 
reason  for  that  is  precisely  that  it  is,  I 
suppose,  a pretty  large  liability  in  some 
cases  which  it  is  thought  shareholders 
should  have  information  about,  and 
secondly  it  does  tend  to  give  an  indication 
of  the  assets  really  employed  in  the 
business.  If  you  want  to  compare  a 
business  which  rents  all  its  assets  with  a 
company  which  owns  all  its  assets,  you 


are  in  some  difficulty  unless  you  know 
what  rentals  are  paid.  Have  you  any 
views  on  that?  I know  it  is  not  general 

in  this  country  at  present. 1 have  this 

view,  Sir — that  it  would  be  very  desirable 
for  profit  and  loss  accounts  to  give  the 
best  indication  possible  of  all  fixed  over- 
heads— not  only  rentals  under  long-term 
or  shorter-term  contracts,  but  fixed  over- 
heads generally.  That  would  be  a very 
valuable  piece  of  information  for  any- 
body studying  the  accounts.  Indeed/ 1 
would  attach  much  more  importance  to 
that  than  to  a disclosure  of  turnover 
alone  ; but  I do  not  think  the  items 
that  would  come  under  that  category  are 
capable  of  sufficiently  rigid  definition 
to  be  suitable  for  inclusion  in  the  Eighth 
Schedule.  You  could  of  course  single 
out  long-term  rentals  and  say  they  had  to 
be  disclosed.  I do  not  think  I personally 
would  have  any  objection  to  that:  but 
again  that  must  be  a personal  view. 

Mr.  Lawson:  But  if  we  were  to  provide 
that  fixed  overheads  were  to  be  disclosed 
in  a reasonable  amount  of  detail,  my 
point  would  automatically  follow. 

6134.  Mr.  Bingen:  When  you  said 

fixed  overheads  ”,  were  you  using  that 

term  to  distinguish  them  from  variable 

overheads? 1 meant  fixed  overheads 

as  distinct  from  those  that  vary  roughly 
with  turnover. 

6135.  Mr.  Lawson:  You  do  not  say 
anything  about  turnover  in  your  evidence, 

do  you? We  considered  that.  We 

rather  took  the  view  that  the  emphasis 
on  turnover  as  an  item  demanding 
separate  disclosure  had  been  exaggerated, 
because  there  were  others  which  we 
thought  of  as  more  important;  and  we 
were  also  impressed  by  the  strength  of 
the  view  held  by  many  directors  that 
disclosure  of  turnover  would  be  harmful 
to  their  companies.  We  thought  if  it 
were  made  compulsory  it  was  likely  there 
would  be  some  procedure  for  obtaining 
exemption,  and  there  would  be  many 
applications  for  such  exemption. 

6136.  I think  we  have  had  evidence 

on  that  subject  from  both  points  of  view, 
and  I think  it  is  valuable  to  have  your 
view.  Perhaps  we  should  leave  it  at  that: 
your  official  view  is  not  to  express  an 
opinion  at  all,  is  it? The  view  of  the 
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Institute  is  that  there  should  definitely 
be  no  compulsion  to  disclose,  and  the 
explanations  I have  just  given  are  partly 
Council  views  and  partly  my  own. 

6137.  I see.  You  state  that  where 

group  accounts  are  not  required  and  there 
are  no  outside  shareholders,  it  should 
not  he  necessary  to  give  the  information 
now  required  about  profits  in  paragraph 
15  (4)  (b)  of  the  Eighth  Schedule?  Is 
that  really  right,  have  you  not  still  got  to 
consider  creditors  in  that  type  of  com- 
pany?  The  creditors  would  get  addi- 

tional information  if  that  were  given. 
We  take  the  view  that  this  was  probably 
an  oversight  in  drafting,  and  if  the  group 
accounts  were  dispensed  with  there 
was  no  adequate  reason  for  retaining  the 
very  restricted  substitute  for  group 
accounts;  and  if  the  interests  of  creditors 
were  important  we  were  rather  thinking 
the  way  to  take  care  of  them  would  be 
by  not  dispensing  with  group  accounts. 

6138.  Could  I now  leave  accounts 
altogether  and  come  to  auditing?  The 
first  point  I want  to  ask  is  about  the 
audit  certificates  of  banks  and  insurance 
companies  and  the  like.  You  suggest 
the  Ninth  Schedule  should  be  amended 
as  regards  that  type  of  company,  so  that 
the  auditor  would  not  be  required  to  refer 
in  his  certificate  to  the  true  and  fair  view? 
Yes. 

6139.  My  thought  on  that  is,  is  it  not 
going  to  weaken  the  position  of  the 
auditor?  There  are  some  things  which  can 
be  done  under  the  present  exemption 
granted  to  banks  and  insurance  companies 
which  probably  today  an  auditor  would 
not  allow  to  be  done,  because  he  would 
have  to  say  “ This  is  a true  and  fair  view 
and  I am  not  prepared  to  go  as  far  as 
that  if  you  do  this  ”.  It  seems  to  give  the 
auditor  a certain  power,  which  would 
be  removed  if  your  suggestion  were 

adopted. I am  a little  puzzled  by 

that.  We  suggest  that  instead  the  auditor 
should  say  the  balance  sheet  and  profit 
and  loss  account  are  properly  drawn  up 
so  as  to  disclose  the  state  of  the  com- 
pany’s affairs  so  far  as  is  required- 
omitting  reference  to  a “ true  and  fair 
view  ”,  If  the  auditor  has  now  a sanction 
in  refusing  to  sign,  would  he  not  also 
have  a sanction  in  refusing  to  sign  a 


report  that  it  was  properly  drawn  up? 
Would  that  not  answer  your  question? 

6140.  I am  not  sure  that  it  would 
under  the  present  wording.  The  view 
could  be  taken — we  have  asked  the  hanks 
this— that  it  would  he  possible  for  a 
bank,  within  those  exemptions,  to  bring 
back  part  of  its  secret  reserves  to  cover 
its  ordinary  banking  expenses.  I am  not 
suggesting  any  reputable  bank  would 
do  that,  but  it  seems  to  be  permitted; 
and  if  that  is  going  to  be  permitted 
under  the  Schedule  should  not  the 
auditor  have  the  sanction  of  saying 
“ I won’t  pass  this  because  it  is  not 
true  and  fair.  I will  pass  it  as  true  and 
fair  if  it  shows  the  usual  trend  of  profits  ” 
— which  is  normally  done — ■“  but  I 
won’t  pass  an  upward  trend  when  the 
profits  have  clearly  declined”.  That  I 
think  he  could  do  under  the  present 
position  more  easily  than  he  could  do  if 
the  requirement  were  changed  as  you  have 

suggested? Paragraph  23  (2)  of  the 

Ei^th  Schedule  says  the  accounts  of  a 
bank  should  not  be  deemed,  by  reason 
only  of  the  fact  that  they  do  not  comply 
with  any  requirements  of  Part  1 from 
which  the  company  shall  be  exempt, 
not  to  give  a true  and  fair  view.  Of  course, 
that  could  be  altered  to  “ not  to  be 
deemed  to  be  not  properly  drawn  up  ”— 
or  something  to  that  effect.  I should 
have  thought  the  auditor  of  a bank  would 
still  be  able  to  say,  “ This  is  going  beyond 
what  I will  accept.”.  Notwithstanding 
Paragraph  23  (2),  if  it  were  possible  for 
him  to  say  that,  I would  not  have  thought 
the  use  of  true  and  fair  affected  the 
question:  but  that  is  a matter  of  opinion. 

6141.  You  think  he  can  still  exercise 
some  influence,  I see.  Is  your  objection 
to  stating  that  it  is  true  and  fair  con- 
fined to  the  profit  and  loss  account? 
One  can  see  that,  as  regards  the  balance 
sheet,  after  all  the  amount  of  reserves 
needed  in  a banking  business  must  be 
very  much  a question  of  broad  estimation, 
and  some  sort  of  reserve  is  obviously 

necessary. 1 think  what  we  say  about 

true  and  fair  applies  to  both.  If  it  means 
true  and  fair  subject  to  something  that 
makes  it  not  true  and  fair,  we  do  not 
want  to  be  compelled  to  say  that  it  is— 
and  whether  it  does  make  it  not  true  and 
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fair,  one  could  not  say  without  seeing 
all  the  figures  one  was  talking  about. 

6142.  No,  I accept  that:  but  I can 
visualise  that  in  some  banks’  accounts, 
at  any  rate,  bearing  in  mind  the  nature 
of  the  business  and  the  immense  size 
of  their  liabilities,  that  on  a reasonable 
interpretation  of  the  words  “ true  and 
fair  ” it  might  be  said  the  balance  sheet 
is  a true  and  fair  view,  but  it  might  be 
difficult  to  say  that  about  the  profit  and 

loss  account. 1 would  accept  that. 

In  that  case  the  auditor’s  report  would 
say  “ a true  and  fair  view  ” applied  to  the 
balance  sheet,  and  not  true  and  fair  but 
“ properly  drawn  up  ” applied  to  the 
profit  and  loss  account. 

6143.  I think:  the  difficulty  would  be 
greater  in  the  profit  and  loss  account 

than  in  the  balance  sheet? That 

would  be  so  in  almost  every  case. 

6144.  Mr.  Watson : And  yet  it  is  true 
that  the  balance  sheet  contains  hidden 

reserves  which  are  not  disclosed? 

Yes,  I agree;  but  Mr.  Lawson,  I under- 
stand, is  putting  it  to  me  that  those 
hidden  reserves  are,  or  may  be,  only 
what  are  reasonable. 

Mr.  Lawson : Having  regard  to  the 
nature  of  the  business  and  the  nature  of 
its  commitments. 

6145.  Mr.  Watson:  You  would  accept 
non-disclosure  in  the  balance  sheet  as 
not  vitiating  the  true  and  fair  view, 
whereas  if  the  profits  are  reported  after 
some  undisclosed  appropriation  you 

would  find  that  difficult  to  accept? 1 

would  find  it  difficult  to  accept  as  regards 
the  profit  and  loss  account.  As  regards 
the  balance  sheet,  it  would  be  a question 
of  the  magnitude  of  the  non-disclosure 
in  relation  to  the  disclosed  figures. 

6146.  And  if,  as  Mr.  Lawson  has  said 
quite  rightly,  the  practice  amongst  the 
banks  is  in  the  normal  way  for  their 
disclosed  profit  to  reveal  fairly  accurately 
the  trend  of  earnings,  would  it  not  be 

sufficient  for  your  purpose? 1 find 

it  difficult  to  say  yes  to  that,  because  if 
the  trend  of  earnings  were  disclosed  but 
the  earnings  were  understated  year  by 
year,  or  overstated  year  by  year,  it 
would  still  not  be,  to  my  mind,  a true 
and  fair  view. 


Mr.  Dewar:  I think,  too,  that  anybody 
looking  at  a bank’s  profit  and  loss 
account  is  not  to  know  whether  the 
trend  shown  is  following  the  real  trend 
or  not. 

Mr.  Watson:  Past  history  is  the  only 
guide  to  that,  I must  accept  that.  But 
where  this  undisclosed  appropriation  is 
made,  it  is  made  no  doubt  with  due  regard 
to  normal  banking  prudence  in  the  light 
of  a.  bank’s  very  large  liabilities  in  relation 
to  its  capital  and  reserves:  and,  if  I 
may  comment  on  it,  I admire  the  way  in 
which  your  comment  is  made  on  banking 
exemption  from  the  point  of  view  of 
disclosure  of  reserves — the  way  in  which 
in  the  memorandum  you  have  rather 
skated  round  this  whole  question  of 
whether  banks  should  continue  to  have 
this  exemption.  You  do  not  in  fact 
make  a categorical  recommendation  on 
that,  if  I have  read  your  recommendation 
correctly. 

6147.  Mr.  Brown:  I think  we  would  all 

welcome,  quite  apart  from  your  evidence 
as  accountants,  your  evidence  based  on 
long  experience  as  to  whether  you  think  it 
is  in  the  public  interest  that  thexe  exemp- 
tions should  be  continued. Mr.  Lister: 

It  is  quite  clear  first  of  all  that  on 
accountancy  grounds  we  would  not 
recommend  the  continuance  of  these 
exemptions  at  all,  but  we  recognise 
there  are  matters  of  public  policy  involved 
which  we,  as  an  Institute,  did  not  presume 
to  pronounce  on.  I do  not  know  if  you 
want  me,  Mr.  Chairman,  to  offer  any 
opinion  on  the  question  of  public  policy  ? 
I do  not  think  it  would  be  of  any  value. 

6148.  Chairman:  I am  sure  it  would 
be  of  value,  if  you  feel  like  indicating  it 

to  us. -I  was  impressed  till  1957  with 

the  desirability  of  the  banks  maintaining 
undoubted  strength  and  of  the  virtue 
of  this  exemption  if  it  assisted  them  to 
maintain  the  strength  and  general  appre- 
ciation of  that  strength.  When  I noted 
in  1957  that  certain  banks  did  not  provide 
for  depreciation  of  investments  I came 
to  the  conclusion- — with  no  knowledge 
and  very  likely  quite  wrongly— that  they 
could  not,  out  of  their  undisclosed 
reserves,  do  so  and  therefore  the  existence 
of  undisclosed  reserves  had  been  shown, 
when  the  stress  came  on,  to  be  not  nearly 
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such  a source  of  strength  as  I,  at  least, 
had  assumed. 

6149.  That  point  has  been  taken,  I 
think,  in  the  Committee.  I am  not  quite 
sure  how  it  was  left  on  the  actual  facts 
of  the  case,  but  you  say  in  1957  they 
appeared  to  have  come  to  the  end  of  their 

secret  reserves? 1 was  a man  in  the 

street,  and  had  been  practically  invited  to 
assume  it.  I do  not  think  they  had — I 
expect  they  had  not — but  that  was  the 
impression  caused  on  just  one  man  in  the 
street  by  the  events  of  1957. 

6150.  You  did  not  rush  to  the  bank 
and  draw  all  your  money  out  and  put 

it  in  the  Post  Office  Savings  Bank? 

No.  Perhaps  I could  add  this:  my 
account  was  with  a Scottish  bank  and  I 
do  not  think  any  of  the  Scottish  banks 
were  in  that  position. 

Mr.  Watson : If  I may  comment  on 
that,  the  evidence  we  had  from  the  banks 
suggested  that  though  these  depreciation 
figures  were  shown  it  was  not  to  be 
concluded  from  that  fact  that  the  inner 
reserves  of  the  banks  had  been  exhausted. 

Professor  Gower:  Whether  you  were 
mistaken  or  not,  the  operation  of  the 
present  rules  led  a highly  intelligent 
parson  like  you  to  have  your  confidence 
sapped,  whereas  everybody  is  saying  the 
present  rules  enable  stupid  people,  as 
well  as  intelligent  ones  like  you,  never 
to  have  their  confidence  sapped. 

Mr.  Watson : I suggest  that  your 
confidence  was  not  sapped:  at  any  rate 
you  did  not  take  your  money  out  of  the 
bank. 

6151.  Chairman:  Would  you  allow  any 
distinction  for  this  purpose  between  the 
clearing  banks  operating  in  the  com- 
parative peace  of  this  country,  and  the 
British  overseas  banks  who  operate  all 
over  the  world,  sometimes  in  very  difficult 
conditions?  We  had  evidence  from  them 
to  the  effect  that  their  case  was  not  com- 
parable to  the  case  of  the  banks  at  home. 

1 think  the  impression  that  I indicated 

to  you.  Sir,  would  apply  to  any  bank, 
joint  stock  bank  or  overseas  bank,  if  the 
circumstances  were  similar. 

6152.  Mr.  Lawson:  If  I could  move  to 
quite  another  point,  this  is  a matter  on 
which  there  was  a difference  of  opinion  in 


the  Council  of  the  English  Institute,  and 
so  perhaps  you  would  be  able  to  give  us 
some  help  here.  Do  you  see  any  objection 
to  the  provision  for  exempt  private  com- 
panies, that  a partner  of  a director  may 

act  as  auditor? So  far  as  exempt 

private  companies  are  concerned,  we 
think  that  has  been  found  very  convenient, 
and  we  have  no  knowledge  of  any  abuse 
of  it.  Therefore  we  would  not,  as  regards 
exempt  private  companies,  recommend 
any  change. 

6153.  I see.  Supposing  the  exemption 
were  withdrawn  so  that  even  the  family 
business  and  the  very  small  business  had 
to  file  its  accounts,  would  you  then  feel 
that  would  alter  the  position,  or  would 
there  still  be  a need  in  some  cases  for  the 
partner  of  a director  to  act  as  auditor? 

Our  Council  had  not  recommended 

the  removal  of  the  distinction  between 
exempt  and  non-exempt  private  com- 
panies, and  so  they  did  not  consider  the 
question  in  relation  to  the  present  non- 
exempt private  company.  I can  therefore 
only  speak  personally  again.  I believe 
there  are  something  like  80,000  non- 
exempt private  companies  out  of  a total  of 
some  340,000  private  companies,  and  those 
80,000  are  at  present  precluded  from 
appointing  a partner  of  a director  as 
auditor.  We  think  that  before  recom- 
mending that  any  alteration  should  be 
made  as  regards  those  80,000  the  Council 
would  wish  to  consider  the  matter. 
They  can  be  asked  to  do  so,  if  you 
require  it. 

6154.  I see:  but  in  general  you  do  not 
think  there  is  any  abuse  brought  about  by 
the  present  practice,  and  that  it  is  useful  ? 
That  is  so. 

_ 6155.  That  is  in  line  with  the  majority 
view  of  the  English  Council,  but  there  is  a 
fairly  strong  minority  view.  Now  you 
suggest  the  names  of  the  recognised 
accountancy  bodies  should  be  included  in 
the  Act.  I was  rather  wondering  why. 
The  present  position  is  that  it  is  for  the 
Board  of  Trade  to  decide  which  bodies  are 
competent  and  suitable  for  recognition. 
Is  it  really  the  type  of  matter  to  which 
Parliament  can  properly  direct  its  atten- 
tion?  Well,  Sir,  it  is  a matter  to  which 

Parliament  has  directed  itself  in  the  case 
of  other  auditors.  Recently  in  the  Build- 
ing Societies  Act,  1960,  in  the  Nationalised 
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Industries,  in  a considerable  number  of 
private  Acts — in  all  those  cases  the  bodies 
were  named;  and  we  take  the  view  the 
time  has  come  when  it  would  be  proper  to 
name  them  for  the  purposes  of  the  Com- 
panies Act  also. 

6156.  I am  aware  of  what  is  done  in  the 
other  Acts,  but  there  is  a distinction  in' that 
as  far  as  those  particular  companies  are 
involved  there  are  already  auditors  who 
are  either  wholly  or  partly  concerned  in 
one  of  the  great  national  bodies.  When 
you  turn  to  exempt  private  companies  you 
open  up  a wider  field — you  get  a great 
number  of  companies  indeed  which  are 
audited  by  members  of  bodies  which  are 
not  recognised.  I was  wondering  whether 
that  type  of  question  was  one  for  Parlia- 
ment to  settle,  or  whether  it  would  not  be 
better  to  leave  it  to  the  Board  of  Trade  as 

at  present. As  I say,  we  took  the  view 

we  had  already  got  bodies  named,  and 
not  only  in  private  acts,  but  building 
societies  also — 700 to  800 building  societies. 
It  is  a large  number,  and  many  of  them 
might  have  had  auditors  who  were  not 
members  of  these  bodies. . It  would  be  a 
proper  thing  to  bring  it  in,  with  the  pro- 
cedure which  would  follow  that  any 
variation  in  the  lists  should  be  at  the 
instance  of  the  Board  of  Trade  by  affirm- 
ative resolution. 

6157.  Now  another  much  more  general 
question : I do  not  know  whether  you  are 
able  to  answer  this,  but  under  the  present 
provisions  of  the  Act,  of  course,  discretion 
is  given  to  the  Board  of  Trade  in  a tremen- 
dous number  of  difficult  points  affecting 
accounts  and  other  things,  but  I have  in 
mind  mainly  accounting  provisions.  Do 
you  think  there  ought  to  be  any  right  of 
appeal  from  a decision  of  the  Board  of 
Trade  or  anything  of  that  kind,  or  do  you 
think  the  present  arrangements  in  that 
respect  are  the  best  that  can  be  devised? 
I must  say  at  once  I have  not  personally 

had  any  experience  of  difficulty. Nor 

have  I,  and  I will  only  say  on  that  I have 
not  been  aware  of  any  difficulty  on  which 
complaint  has  properly  been  made  due  to 
the  absence  of  that  appeal.  Therefore  if  it 
has  worked,  I would  leave  the  matter  as 
it  stands. 

Mr.  Lawson : Thank  you  very  much. 
That  concludes  my  questions. 


Chairman : I will  now  ask  other  mem- 
bers of  the  Committee  if  they  have  any 
other  questions  they  would  like  to  raise  on 
the  accounting  aspects  of  the  matter,  or 
any  other. 

6158.  Mr.  Mackinnon : You  have  ex- 
pressed the  view  that  it  is  all  right  to 
capitalise  profits  and  issue  paid-up  shares 
on  an  unrealised  revaluation,  but  it  is  all 
wrong  to  distribute  them  in  cash.  I 
suppose  one  could  put  the  point  of  view 
that  the  whole  structure  and  theory  of  the 
Companies  Act  is  that  the  company  gets  a 
pound  or  a pound’s  worth  for  every  share 
that  it  issues ; and  if  there  is  an  element  of 
doubt  as  to  whether  it  has  a pound  or  a 
pound’s  worth  to  distribute  I suppose  the 
same  doubt  might  exist  when  you  use  the 

revaluation  reserve  to  pay  out  shares. 

Yes,  I appreciate  the  point.  But  an 
accountant  tends  to  ask  who  is  damnified; 
and  if  you  revalue  assets  and  your  reserve 
emerges  and  you  capitalise  it,  nobody  can 
be  damnified  because  the  capitalised  value 
cannot  be  taken  away — at  least  no  creditor 
can  be  damnified.  If  you  pay  it  out  in 
cash  and  if  it  was  not  truly  there  the  assets 
originally  purchased  with  the  capital  have 
been  diminished.  That  is  not  a good 
answer  from  the  point  of  view  you  put, 
Sir,  that  whether  it  is  cash  or  some  other 
consideration  there  should  be  a pound  of 
consideration  for  every  pound  of  capital. 

6159.  The  only  point  I would  go  on  to 
put  is  that,  on  your  view,  it  would  open 
the  door  to  a subsequent  reduction  of 
capital  by  repaying  part  of  the  increased 

capital  that  had  so  been  created. It 

would,  and  I will  put  it  this  way — would 
there  not  be  an  inquiry  in  the  Court  before 
sanctioning  the  reduction,  and  would  not 
a Court  find  it  their  duty  to  be  satisfied 
that  the  capital  left,  so  to  speak,  was  there  ? 

6160.  I think  the  test  would  be  whether 
the  capital  was  in  excess  of  the  amount  of 
the  paid-up  share  capital,  which  it  might 

well  be.  You  see  the  point? 1 do  see 

the  point. 

6161.  Professor  Gower:  The  same  point 
does  arise  when  the  shares  are  issued  for  a 

consideration  other  than  cash. Mr. 

Dewar : There  is  a point  we  did  not  make. 
If  the  assets  are  written  up  and  there  is  a 
surplus  which  is  credited  to  capital  reserve 
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it  is  unrealised  in  the  first  place.  But  if 
there  is  depreciation  on  the  written-up 
parts  of  the  assets  year  by  year  that  reserve 
would  gradually  become  realised  over  the 
years.  I do  not  think  we  made  that  point. 

6162.  Mr.  Lawson  : Do  you  draw  a 
distinction  between  the  part  of  the  surplus 
on  revaluation  which  arises  from  depre- 
ciation provided  in  the  past  and  the  part 
which  is  in  excess  of  original  cost?  You 
see,  it  can  be  said  that  up  to  a point  your 
surplus  on  revaluation  is  merely  a writing 
back  of  depreciation  which  has  proved  to 

be  excessive. Mr.  Lister : I think  it  is 

correct  that  the  legal  view  would  be  that 
that  part  of  the  appreciation  is  just  a can- 
cellation of  a depreciation  that  had  not,  in 
the  event,  been  required,  and  it  is  only  the 
excess  over  the  original  cost  that  comes 
into  this  discussion  of  whether  they  were 
realised  or  unrealised.  I would  not  see 
any  reason  to  quarrel  with  that  view,  as  an 
accountant. 

6163.  Mr.  Lumsden : But  is  it  not 
important  from  the  shareholder’s  point  of 
view  to  have  that  information,  because  is  it 
not  the  case  that  the  one  part  can  be 
received  by  him  as  a distribution  on  which 
he  will  not  have  to  pay  any  tax,  and  the 

other  part  cannot? Yes,  the  accounts 

ought  to  show  that,  and  they  would,  I 
think. 

6164.  You  would  differentiate? 

Yes. 

6165.  Mr.  Scott:  Did  you  suggest  that 
directors  should  be  required  to  disclose 
the  amount  or  estimated  amount  of  the 
fixed  overheads  for  the  ensuing  year  in  the 

company’s  accounts? No,  I said  that 

is  information  I would  regard  as  very 
important  to  have : I am  not  suggesting  for 
a moment  it  should  be  made  an  obligation. 
That  is  far  ahead  of  current  thought,  and 
I am  not  trying  to  act  as  a reformer  to  that 
extent. 

6166.  Because  it  could  be  that  fixed 
overheads  might  be  only  a small  propor- 
tion of  the  total  overheads,  and  therefore 

not  be  a very  informative  figure. Of 

course,  if  you  did  try  to  write  it  into 
legislation  you  would  probably  have  the 
word  “ substantial  ” somewhere,  and  if  it 
was  only  a small  part  you  would  be  let  out 
on  that.  I am  far  from  suggesting  the 
time  is  ripe  for  that. 


6167.  Mr.  Watson : On  the  disclosure  of 

ownership  and  control,  on  which  you 
have  submitted  some  interesting  views,  I 
gather  that  you  would  like  to  see  the 
directors  empowered  to  require  beneficial 
ownership  to  be  disclosed  of  any  share- 
holdings at  any  time,  and  the  reason  for 
this  is  that  you  think  the  directors  are 
entitled  to  know  for  whom  they  work,  and 
the  shareholders  have  a right  to  know  who 
their  fellow  shareholders  are;  and  from  the 
national  point  of  view  it  might  be  desirable 
to  ascertain  whether  the  control  of  an 
important  company  is  falling  into  foreign 
hands.  Is  that  right? Yes. 

6168.  We  have  had  a good  deal  of 
evidence  on  this  point  submitted  to  us  and 
your  method  of  approach  is  slightly 
different  from  others:  but  looking  at  it 
purely  from  a banking  point  of  view  at  the 
moment  it  seems  to  me  to  place  on  bank- 
ing companies  a tremendous  burden  of  a 
great  deal  of  inquiry,  and  one  wonders 
whether  the  object  is  worth  all  that 

amount  of  work. The  answer  to  that 

must,  I think,  depend  on  the  importance 
that  is  attached  to  the  right  to  obtain  this 
information.  The  banks,  of  course,  must 
know  in  fact  for  whom  they  hold,  though 
that  is  not  necessarily  the  beneficial  owner, 

I realise. 

6169.  But  then,  of  course,  there  is  the 
constant  changing  of  holdings  and  so  on 
that  is  going  on  all  the  time.  This  is  not  a 

static  matter. No,  but  I take  it  if  they 

were  to  comply  with  something  on  the 
lines  of  this  recommendation,  it  would  be 
at  the  date  of  the  request. 

6170.  Yes,  and  you  think  this  power  is 

advisable,  in  addition  to  the  power  the 
Board  of  Trade  already  has  to  cause  an 
inquiry  under  section  172? We  recom- 

mend it,  and  I think  the  distinction  would 
be  that  this  would  work  faster  than  the 
Board  of  Trade  enquiry. 

6171.  I see:  and  then  you  make  the 
further  recommendation  that  in  future  all 
trustees  of  shares  should  disclose  the 

beneficial  owner? That,  of  course, 

runs  into  conflict  with  the  law  of  England 
about  notice  of  trusts,  and  I do  not  think 
I would  like  to  embark  on  a discussion  of 
that  difficulty.  Frankly,  if  you  asked  me 
why  trusts  cannot  be  put  on  the  register 
in  England,  I could  not  tell  you,  except 
that  it  is  in  the  Act. 
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Mr.  Dewar : I think  we  suggested  the 
transfer  should  show  whether  the  trans- 
feree is.  the  beneficial  holder  or  is 
holding  it  as  nominee. 

6172.  As  far  as  I remember  during  the 

war  there  was  a Defence  Regulation  which 
made  this  sort  of  disclosure  necessary, 
was  there  not? Mr.  Lister : Yes. 

6173.  And  you  would  like  to  get  back 
to  see  that  sort  of  thing  enacted  now  for 

the  future? 1 think  we  feel  there  is  a 

very  considerable  body  of  opinion  that 
too  much  can  happen  without  anybody 
knowing,  and  that  it  is  reasonable  that 
directors  should  know  for  whom  they  are 
working,  as  we  put  it,  and  shareholders 
should  be  enabled  to  know  who  are  their 
co-shareholders.  Of  course,  we  remember 
that  the  attempt  in  1947  to  bring  that 
about  was  dropped  because  of  practical 
difficulties. 

6174.  Professor  Gower : Would  you 

envisage  this  information  as  to  whether 
they  were  beneficial  owners  or  nominees 
should  be  placed  on  the  membership 
register  as  well,  or  is  this  merely  for  the 
information  of  the  company  directors  and 
no  one  else? 1 do  not  think  we  dis- 

cussed that  point,  but  I should  think  the 
intention  is  that  anybody  who  can  inspect 
the  register  should  be  able  to  get  access  to 
that  information. 

6175.  Mr.  Scott:  Does  that  mean  you 
would  be  against  the  issue  of  bearer  shares 

in  any  circumstances? 1 think  that  is 

a separate  question,  but  this  would  be 
inconsistent  with  the  issue  of  bearer  shares. 

6176.  Mr.  Watson:  And  one  other  ques- 

tion: it  concerns  the  Institute’s  attitude  to 
non-voting  shares.  You  wish  to  see  their 
future  issue  barred  entirely? Yes. 

6177.  Are  you  conscious  of  a feeling 
that  the  use  of  non-voting  shares  is  going 
to  lead,  or  has  led,  to  abuses  of  some 

kind? This  is  one  of  the  matters  on 

which,  amongst  our  Council — as  with 
everybody  who  has  discussed  it — opinion 
is  somewhat  divided.  I have  given  a good 
deal  of  thought  to  the  reasons  which 
would  justify  me  in  coming  out  definitely, 
as  we  have  done  here,  against  non-voting 
shares  for  the  future,  and  I have  come  to 
this  conclusion — that  from  the  point  of 


view  of  public  policy  I think  it  is  a bad 
thing  that  power  should  be  divorced  from 
ownership,  as  can  be  done  where  there 
are  non-voting  shares.  From  the  point 
of  view  of  the  person  who  takes  a non- 
voting share,  I think  there  is  some  case 
for  protecting  the  shareholder  from  the 
ill  effect  of  too  short  a view.  If  the  share- 
holder was  told  “ this  company  is  liable 
to  run  into  difficulty  in  five  years  or  less — 
will  you  have  some  non-voting  shares?” 
he  would  not  buy  them. 

6178.  Equally,  do  you  think  he  would 

buy  even  voting  shares  in  those  circum- 
stances?  1 quite  accept  that.  Perhaps 

I should  have  said  “ might  run  into 
difficulties  ” . He  takes  the  shares  because 
he  thinks  everything  is  going  to  remain 
fine,  and  then  when  he  finds  things  have 
taken  a turn  for  the  worse  he  has  no  vote; 
and  I think  there  is  a case,  based  to  some 
extent  on  the  propriety  of  protecting  him 
in  that  way.  Then,  having  once  got  the 
possibility  of  non-voting  shares,  they  can 
be  forced  on  him,  because  the  company 
can  make  a bonus  issue  or  rights  issue 
in  non-voting  shares. 

6179.  But  one  may  deliberately  choose 
to  buy  non-voting  shares  because  as  a 
general  rule  they  are  cheaper  and  one  gets 

a higher  return  on  one’s  investment  ? 

I agree. 

6180.  You  do  not  accept  the  view  that 

where  there  is  a company  with  a small 
amount  of  voting  equity  shares  with,  say, 
five  or  ten  times  that  amount  in  non- 
voting shares,  there  is  an  extra  duty  put 
on  the  holders  of  the  voting  shares? 
Presumably  the  directors  have  an  extra 
duty  to  look  after  these  poor  dumb  share- 
holders, have  they  not? If  I were  a 

director,  holding  voting  shares,  I hope  I 
would  take  that  view;  but  I do  not  think 
all  directors  do  take  that  view  and  there 
is  no  means  of  ensuring  it  at  present. 

6181.  Then  coming  back  to  my  earlier 
question,  have  you  any  examples  in  mind 
as  to  where  this  situation  has  in  fact  been 

abused? Yes,  there  has  been,  I think, 

more  than  one  case.  There  is  certainly 
one  quite  well-known  case  in  which  a 
price  of  several  times  as  much  was  paid 
for  the  voting  shares  as  for  non-voting 
shares;  and  no  one  could  imagine  that 
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was  done  purely  in  order  to  increase 
equally  the  value  of  all  the  shares. 

6182.  I think  we  are  probably  thinking 
of  the  same  case:  and  is  it  not  true  to  say 
the  company  has  rather  benefited  as  a 

result  of  that? 1 think  it  is  true,  but 

the  benefits  might  have  been  quite  different 
if  they  had  all  been  voting  shares.  I do 
not  know. 


6183.  Mr.  Brown : And  are  your 
thoughts  on  non-voting  shares  confined 
to  quoted  shares,  or  in  principle  would 
you  apply  it  to  private  companies  as  well  ? 
— —I  would  apply  it  to  them  all,  because 
private  companies  can  become  public  and 
the  arguments  that  are  used  are  not  based 
on  private  company  considerations.  If 
you  accept  the  view  I am  putting  forward 
you  are  going  to  stop  the  non-voting  shares 
for  the  future— but  you  will  not  stop  them 
for  the  future  if  you  allow  private  com- 
panies to  have  them. 


6184.  Mr.  Scotti  Would  your  argument 
not  be  met  to  some  extent  if  non-voting 
shares  were  clearly  so  designated.  Take 
the  unfortunate  man  who  finds  after  five 
years  that  he  has  got  non-voting  shares; 
there  would  then  be  little  excuse  for  his 
only  finding  it  out  after  five  years?  It  is 
your  recommendation  that  they  should 

be  called  clearly  non-voting  shares? 

I hope  I did  not  say  he  found  out  after 
five  years  that  he  had  got  non-voting 
shares,  but  he  found  out  after  five  years 
that  votes  might  be  very  important  and 
he  had  not  got  any. 

6185.  He  has  known  all  along  he  has 
no  voting  rights  if  they  are  labelled,  so  to 

speak. But  he  thought  it  did  not 

matter  and  that  it  was  worth  saving  5 per 
cent,  on  the  price,  but  he  found  that  was 
WTong. 


6186.  Chairman : Is  there  any  difference 
m principle  or  practical  result  between  the 
non-voting  shares  and  the  arrangement 
under  which  you  have  loaded  votes,  so 
that  souk  blocks  of  shares  carry  more 

votes  than  others? No,  my  Lord-  I 

would  apply  the  same  thing.  All  equity 
shares  ought  on  this  recommendation  to 
have  similar  voting  rights.  Loaded  voting 
is  just  as  objectionable,  and  so  is  full  voting 
for  preference  shares  objectionable,  be- 
cause the  control  is  put  in  a different 
place  from  the  ownership. 


6187.  You  object  to  the  head  of  a 
family  forming  a company,  making  all 
his  property  over  to  it  and  constituting  him- 
self governing  director  with  one  governing 
director’s  share  carrying  all  the  votes? 
Would  there  be  anything  immoral  in  that? 
There  would  not  be  anything  im- 
moral in  it,  but  I think  that  is  a particular 
case  which  is  possibly  as  much  open  to 
objection  on  public  policy  as  the  other. 

6188.  Mr.  Lumsden : If  you  introduce 
complete  prohibition  of  non-voting  shares 
may  you  not  prevent  some  perfectly 
legitimate  and  beneficial  schemes?  You 
can  think  of  a case  where  a company 
perhaps  is  getting  into  financial  diffi- 
culties  and  is  rescued  by  a scheme  of 
reconstruction  under  which  the  creditors, 
perhaps  the  bank,  consent  to  take  parti- 
cipating preferred  shares  which  will  get 
a prior  ranking  and  voting  rights  until 
the  profits  have  come  to  a certain  stage 
when  the  deferred  shares  would  come  in. 
Unless  the  creditors  could  get  control 
of  the  company  for  that  period  they  would 
put  the  company  into  liquidation  and 
would  not  go  forward  with  such  a scheme. 
Is  there  any  danger  of  cutting  out  that 
legitimate  transaction  if  you  bring  in  a 
law  that  all  equity  shares  must  be 

voting  ? Could  that  not  be  met  by  the 

special  terms  on  which  such  shares  were 
being  issued,  including  a loaded  vote 
until  they  were  merged  with  the  others 
or  until  some  event  happened.  That  is 
the  sort  of  special  case  for  which  room 
could  be  made. 

i 6j8?'  1 ttlink . you  permitted  a 
loaded  vote  until  something  happens, 
that  would  open  the  door  to  loaded  votes. 

Preference  shares  have  loaded  votes 
now;  at  least  they  have  votes  in  the 
conditions  you  are  speaking  of. 

6190.  That  is  why  I said  participating 
shares,  because  they  are  a class  of  equity. 

-ft  may  be  that  would  be  an  insuper- 
able difficulty  in  carrying  out  this  recom- 
mendation. I should  not  have  thought 
have  not  studied  that  particular 
mustration,  I have  been  more  concerned 
With,  the  general  case.  I agree  that  there 
would  be  that  and  no  doubt  other  special 
cases  that  one  would  have  to  study. 

6191.  Mr.  Althaus : Is  not  the  remedy 
with  the  investor  himself,  who  is  obliged 
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neither  to  buy  the  shares  in  the  first 
instance  nor  to  retain  them  if  they  are 

foisted  upon  him? As  regards  their 

being  foisted  upon  him,  he  can  only  get 
rid  of  them  by  selling  them  to  someone 
else  who  will  then  have  the  non-voting 
shares  foisted  on  him.  He  is  not  bound 
to  buy  them,  but  I would  put  it  that 
investors  take  rather  a short  view,  not 
the  most  informed  investors  but  the 
average  investors,  and  do  not  realise  the 
difficulties  that  may  face  them  if  things 
go  not  so  well. 

6192.  He  should  be  protected  against 

himself? That  is  the  position. 

6193.  Mr.  Bingen'.  Arising  out  of 
take-over  bids,  it  has  been  suggested 
that  it  might  be  a good  thing  if,  as  the 
starting  basis  of  any  take-over  offer, 
some  part  of  the  consideration  should 
be  in  cash;  it  could  not  be  wholly  an 
offer  of  shares  in  company  A in  exchange 
for  shares  in  company  B,  company  A 
must  also  offer  some  cash.  Do  you  see 

any  merit  in  a proposal  of  that  kind? 

I cannot  see  any  reason  why  there  must 
be  some  cash. 

6194.  Mr.  Scott : I believe  the  reason 
indicated  was  that  it  curbs  extravagant 
bids  being  made  by  companies  who 
produce  shares  of  which  they  have  an 
unlimited  quantity,  instead  of  cash; 
and  that  it  would  act  as  a sort  of  restraint 
or  control  upon  take-over  bids  if  every 
company  had  to  put  a certain  amount  of 
cash  down  as  a condition  of  being  allowed 
to  make  a take-over  offer.  That  is  the 
way  it  has  been  represented.  I wondered 
if  from  that  point  of  view  you  thought 
such  a suggestion  would  have  any 

merit? X can  see  the  point.  It  would 

depend  upon  the  proportion  of  cash 
being  so  substantial  as  to  act  as  a reason- 
ably effective  curb,  but  I should  have 
thought  that  would  not  only  affect  the 
take-over  bid  of  the  type  where  the  bidder 
was  just  buying  up  a lot  of  miscellaneous 
companies,  but  also  the  take-over  bid 
which  was  what  we  would  call  a genuine 
merger  of  two  companies  and  where 
cash  might  be  neither  appropriate  nor 
possibly  available. 

6195.  Mr.  Brown:  If  you  could  define 
those  two  classes,  would  you  see  any 
merit  in  the  proposition  for  the  first 


case,  the  miscellaneous  buying? If  I 

could  distinguish  between  the  two  cases 
legally  I would  make  it  all  cash  in  one 
and  no  restriction  on  the  other. 

6196.  You  do  see  merit  in  that  case, 

in  other  words? Yes,  but  I do  not 

see  any  way  in  which  the  distinction 
could  practically  be  drawn. 

6197.  Professor  Gower : I have  one 
question  on  paragraph  16  of  your 
memorandum,  where  you  say:  “ We 
recommend  that  practising  chartered 
accountants  be  recognised  under  Section 
15  of  the  Prevention  of  Fraud  (Invest- 
ments) Act,  as  dealers  in  securities.”. 
Section  15  is  the  section  which  entitles 
the  Board  of  Trade  to  declare  stock 
exchanges  and  associations  of  dealers 
as  recognised  stock  exchanges  and  asso- 
ciations. Your  recommendation  there- 
fore is  that  your  Institute  should  be 
recognised,  as  I think  rather  anomalously 
the  Law  Society  of  Scotland  is,  as  a recog- 
nised association  of  dealers  in  securities. 
I wondered  if  that  was  what  you  wanted 
or  whether  you  wanted  the  chartered 
accountants  to  be  authorised  to  become 

exempted  dealers  under  section  16? 

Mr.  McDougall : We  wanted  to  come  in 
under  the  section  under  which  the  Law 
Society  of  Scotland  come  in. 

6198.  Despite  the  obligations  of  sub- 
section (3);  you  will  have  to  send  a list 
every  year  of  all  your  members  to  the 
Board  of  Trade,  which  they  will  have  to 
publish  as  an  association  of  dealers  in 

securities. We  publish  a list  of  our 

members  every  year. 

6199.  Mr.  Watson : I take  it  the  inten- 

tion is  to  limit  it  to  those  practising  in 
Scotland,  practising  chartered  accoun- 
tants?  We  would  not  limit  it  to  those 

practising  in  Scotland  but  to  those 
practising. 

6200.  Professor  Gower : You  really  do 
want  this  ? Frankly,  I am  slightly  puzzled 
at  the  desire  for  this.  The  idea  that 
every  chartered  accountant  is  to  be 
looked  at  as  a member  of  the  stock 

exchange  strikes  me  as  strange. 

In  Scotland  it  often  happens,  where 
there  is  a question  of  buying  or  selling 
shares  that  a practising  chartered 
accountant  may  virtually  do  most  of  the 
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work  relating  to  the  offer  that  is  being 
made,  but  then  has  to  go  either  to  a 
member  of  the  Law  Society  of  Scotland 
or  some  other  person  who  is  on  the 
Board  of  Trade  list  for  the  actual  offer 
to  be  signed  by  that  person.  It  seemed 
to  us  a little  difficult  to  see  why  that 
necessity  should  arise. 

Chairman : If  there  is  a good  case  a 
solicitor  will  take  it  to  a barrister,  and 
there  would  be  another  fee  there. 

6201.  Professor  Gower : In  England 
solicitors  cannot  do  this;  they  too  have 

to  take  it  to  an  exempted  dealer. 

In  Scotland  many  things  are  different 
from  what  they  are  in  England. 

6202.  I can  see  your  second  point 
about  the  Board  of  Trade  Rules  for 
Licensed  Dealers.  You  do  not  see  why 
you  should  not  be  included  in  the  rubric 
at  the  bottom  of  paragraph  1 (b),  saying 
“if  in  doubt  go  to  your  accountant” 

— that  is  a different  point? Quite 

different. 

6203.  Mr.  Lumsden : You  want  to 
retain  the  exempt  private  company.  But 
it  has  been  suggested  that  creditors  may  be 
prejudiced  by  lack  of  the  filing  of  accounts, 
and  one  suggestion  has  been  made  that 
in  the  annual  return  the  auditor  of  the 
exempt  company  might  be  required  to 
sign  a certificate  that  the  accounts  had 
been  audited  and  that  the  company  was 
solvent.  Would  you  have  any  views  on 
that  from  the  auditors’  point  of  view? 

Mr.  Lister:  A suggestion  on  these 

lines  was  in  fact  discussed  by  our  Council 
and  was  not  pursued,  chiefly  I think 
because  it  was  felt  there  was  no  mischief 
here  in  practice  that  needed  to  be  dealt 
with.  The  suggestion  that  was  discussed 
was  a rather  more  drastic  one,  I think, 
than  the  one  that  has  been  made  by  the 
English  Institute. 

6204.  If  there  was  pressure  for  some 
safeguard  and  this  was  thought  to  be  a 
possible  one,  you  as  auditors  would 

not  have  any  particular  objection? 

As  auditors  we  would  not  have  any 
objection,  and  if  a good  case  was  made 
out  that  there  was  a mischief  to  be  cured 
I would  feel  that  a suggestion  on  the 
lines  of  a statement  of  solvency  was  the 
right  one. 


6205.  Mr.  Lawson:  Would  you  not 
have  objections  as  auditors  to  signing  a 

statement  of  solvency  just  like  that? 

We  thought  a statement  of  solvency 
should  be  made  by  the  directors  similar 
to  the  statement  of  solvency  for  a 
voluntary  winding  up. 

6206 . By  the  directors,  not  the  auditors  ? 

Not  the  auditors.  There  was  a 

suggestion  discussed  by  our  Council 
but  not  put  forward — a declaration  of 
solvency  by  the  directors  where  there  were 
no  filed  accounts — but  we  considered  it 
was  a more  drastic  remedy  than  any 
difficulty  justified  at  this  point  of  time. 
But  if  it  has  to  be  done,  I think  it  would 
be  true  to  say  we  would  not  find  something 
on  these  lines  objectionable;  but  not, 
I think,  a statement  by  the  auditors  that 
the  company  is  solvent,  that  I do  not 
think  would  be  right. 

6207.  Professor  Gower:  I do  not  quite 
follow  the  logic  of  this.  Surely  you  are 
really  better  qualified  to  judge  whether  a 
company  is  solvent  than  most  directors  of 
private  companies,  and  yet  you  say  you 
would  not  be  prepared  to  do  it,  you  think 

it  should  be  the  directors. If  the 

directors  take  the  decision  to  carry  on, 
that  is  a decision  which  they  should  not 
take  if  the  company  is  not  solvent,  and  the 
decision  may  depend  on  valuation — not 
valuation  as  a going  concern  but  possibly 
on  a liquidation  basis — I do  not  think 
the  auditors  in  the  ordinary  course  of  an 
audit  are  in  a position  to  make  inquiries 
to  satisfy  themselves  about  that. 

Mr.  Watson:  It  may  also  depend  on 
the  terms  which  they  have  established 
with  their  bankers. 

6208.  Mr.  Lumsden:  On  no  par  value 
shares,  you  are  not  convinced  it  should 
be  permissible  for  shares  of  no  par  value 
to  be  partly  paid.  Have  you  any 

particular  reason  for  that? 1 think 

that  was  at  least  partly  a matter  of 
convenience.  The  whole  idea  of  no  par 
value  shares  is  that  there  is  no  stated 
amount,  and  to  have  a share  with  no 
stated  amount  but  something  unpaid  on 
it  seems  more  anomalous  than  is  necessary. 

6209.  Professor  Gower:  You  should 
only  be  able  to  issue  no  par  value  shares 
if  the  whole  amount  were  paid  up  on 
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allotment? It  might  be  payable  at 

stated  dates,  but  not  if  there  were  an 
amount  left  to  be  called  up. 

6210.  Mr.  Lumsden : But  not  subject 

to  further  call? No,  we  would  say, 

except  insofar  as  this  may  be  required 
for  a temporary  period  during  which  new 
shares  are  being  paid  for  by  instalments. 

6211.  At  the  very  end  of  your  memoran- 
dum you  say  that  the  procedure  for  wind- 
ing up  by  the  Court  in  Scotland  should 
be  speeded  up.  I wanted  to  ask  you 


whether  you  said  that  because  the  pro- 
cedure in  England  was  quicker  and  you 
wanted  to  include  Scotland  in  that  or 

whether  it  was  a general  request. 1 

think  it  would  be  fair  to  say  that  the 
comparison  was  not  with  the  procedure 
in  England  but  with  the  procedure  in 
voluntary  winding  up  in  Scotland. 

Chairman : Gentlemen,  that  concludes 
our  questions,  and  it  only  remains  for 
me  to  thank  you  veiy  much  indeed 
for  coming  here  and  giving  us  so  much 
of  your  time.  It  has  been  a very  interesting 
afternoon. 


[The  witnesses  withdrew ) 


1295 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


2nd  and  3rd  March , 1961] 


MEMORANDUM  BY  THE 
FACULTY  OF  ADVOCATES 


{Continued 


appendix  xlv 

Memorandum  by  the  Faculty  of  Advocates 

(Reference  is  made  to  the  list  of  subjects  annexed  to  the  letter  from  the  Committee 
dated  15th  January,  1960.)  


1.  Incorporation  of  Companies— Memoranda  of  Association 

(b)  Limitation  of  objects — ultra  vires  rule 

We  are  of  the  view  that  the  ultra  vires  rule  may  operate  harshly  in  relation  to  third 
orfL  who  have  contracted  in  good  faith  with  a company  The  position  is  not 
eSedbyfce  practice  of  drafting  elaborate  memoranda  which  offer  scope  for  difficulties 

Interaction-  and  it  seems  to  us  inconsistent  with  ordinary  business  practice  and 
common^sense  to  demand  from  those  who  contract  with  a company  a special  class  of 
investigation  and  caution.  We  would  recommend,  as  has  already  been  done  by  the 
SS  rnnimittee  that  in  regard  to  contracts  with  third  parties  a company  should  be 
"S  *=  individual  so  far  as  rights,  duties  and  liabilities  arising 
on  the  contract  axe  concerned,  and  that  the  ultra  vires  rule  should  thus  be  abolished. 

As  a corollary  to  such  a step  we  would  recommend  that  statute^  effect  be  £ven 
to  the  “ main  objects  ” rule  of  construction.  It  is  appreciated  that  section  2 of  the 
Act  inter  alia  requires  a statement  of  the  objects  of  a company  and  that  a company 
may  state,  broadly  speaking,  any  objects  which  are  not  illegal.  The  growth  of  die 
“multiple  ” objects  clause  would  appear  to  have  been  inspired  to  a large  extent  by  ffie 
ultra  vires  rule.  If  that  rule  goes  we  consider  that  it  would  be  m the  interests  of  the 
investing  public  to  have  in  the  memorandum  a compulsory  and  definitive  mam  objects 
clause  clearly  identifiable  as  such  and  distinct  from  ancillary  powers  clauses. 

Any  complaint  to  the  effect  that  such  a step  might  lead  to  lack  of  flexibility  to  the 
possible  detriment  of  the  affairs  of  the  company  can  be  met,  we  think  by  provision 
for  alteration  of  the  memorandum.  The  provisions  of  section  5 of  the  Act  are  already 
very  broad  and  give  protection  to  a defined  minority  interest.  We  would  suggest  that 
section  5 be  specifically  extended  to  cover  an  alteration  in  the  main  objects  of  the 
memorandum.  There  appear  to  be  at  the  moment  differing  schools  of  thought  in 
relation  to  the  scope  of  the  section. 

We  see  no  purpose  in  either  abolishing  the  memorandum  or  putting  the  objects 
clause  in  the  articles.  The  memorandum  serves  various  purposes  and  has  its  value 
as  a separate  document. 


(c)  The  company  as  a legal  entity— one-man  companies 

One  tends  to  hear  of  the  “ abuses  ” caused  by  the  legal  entity  of  a company  covering 
the  activities  of  an  individual.  There  may  be  certain  opportunities  in  the  tax  or 
estate  duty  field,  but  these  are  matters  for  the  Revenue  and  already  seem  fairly  well 
covered.  Otherwise,  we  are  not  aware  of  any  matter  calling  for  legislation.  We 
consider  the  “legal  entity”  to  be  essential;  legislative  control  of  holdings  in  any 
given  company  would  be  a massively  complicated  undertaking  for  which  we  see  no 
need. 


5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 
Shareholders 

(a)  and  ( b ) Fundamental  changes  in  company's  activities — Disposal  of  undertaking  and 
assets 

We  are  of  opinion  that  in  many  cases  it  would  be  desirable  that  there  should  be  in 
the  hands  of  the  members  a greater  degree  of  control  than  presently  exists  over 
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fundamental  changes  in  the  company’s  activities  and  in  the  disposal  of  undertaking 
and  assets.  We  suggest  that  this  might  be  done  by  making  it  a statutory  requisite  of 
the  articles  of  association  that  they  should  contain  a clause  delineating  the  powers  of 
the  directors  to  dispose  of  the  undertaking  and  assets,  this  clause  to  be  subject  to 
alteration  by  special  resolution  with  powers  to  apply  to  the  Court  as  under  section  72. 
If  it  were  desired  by  the  members  even  specific  assets  of  the  company  could  be  pro- 
tected from  sale  in  such  a clause  and  if  in  the  light  of  a company’s  experience  the 
clause  proved  too  wide  further  restrictions  could  be  placed  on  the  directors’  powers. 
Although  at  present  it  is  possible  to  have  such  a clause  in  the  articles  of  association 
it  is  not  often  found  in  practice  control  over  fundamental  changes  in  the  activities  of  a 
company  would  be  achieved,  in  our  opinion,  by  the  application  of  the  “ main  objects  ** 
rule  as  suggested  in  our  remarks  on  the  “ ultra  vires  ” rule. 

(c)  Issue  of  shares 

In  our  view  all  unissued  shares  should  be  issued  by  public  issue  or  by  rights  issue 
pro  rata,  or  as  approved  by  the  company  in  general  meeting.  This  last  provision 
would  meet  instances  in  which  it  might  be  desired  to  benefit  employees,  pension  funds 
or  the  like.  We  recommend  such  provisions  primarily  to  prevent  manipulation  of 
unissued  shares  for  control  purposes  or  for  the  benefit  of  individuals  or  particular 
group. 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 

In  our  view  directors  should  have  no  power  to  lend  money  otherwise  than  in  the 
ordinary  course  of  business  unless  such  power  is  specifically  given  in  the  objects 
clause. 


6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined? 

In  view  of  the  instances  which  arise  in  practice  it  is  attractive,  at  first  sight,  to 
envisage  the  possibility  of  a definite  code  covering  the  duties  of  directors.  But  on 
consideration  and  having  regard  to  the  plain  necessity  of  considering  individual  cases 
on  their  own  circumstances  and  merits  we  have  come  to  the  view  that  such  definition  is 
impossible.  The  common  law  which  has  grown  up  over  the  years  appears  to  us  to  deal 
adequately  with  the  broad  picture. 

(b)  Are  directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 
We  consider  it  impossible  to  give  any  helpful  answer  to  this  question.  There  are 

good  and  bad  directors  and  individual  views  are  necessarily  coloured  by  the  chances 
of  experience. 

(c)  Directors ’ and  officers’  dealings  in  their  own  companies’  shares 

A director,  we  understand,  can  deal  in  his  company’s  shares  in  the  manner  open  to 
any  individual  and  is  not  accountable  for  profits  made  unless  his  dealings  take  place 
while  he  is  acting  as  agent  or  in  a fiduciary  position  vis-a-vis  the  company.  It  appears  to 
us  that  it  is  impossible  in  law  to  apply  the  test  of  motive  to  dealing  as  an  individual. 
A director  may  buy  because  he  wishes  to  increase  his  investment  in  what  he  believes 
to  be  a sound  company,  but  that  wish  may  be  inspired  by  knowledge  gained  in  the  board 
room  and  unknown  to  other  shareholders;  he  may  buy  because  he  seeks  control,  and 
that  motive  may  be  good  or  bad  in  any  given  set  of  circumstances;  he  may  buy  to 
make  profit  on  resale,  the  dealing  being  prompted  again  by  knowledge  gained  as  a 
director.  We  consider  that  it  is  plainly  wrong  that  a director  should  profit  because  of 
knowledge  acquired  as  a director  and,  to  an  extent,  that  is  covered  by  the  common  law. 
But,  short  of  forbidding  dealings,  which  appears  unworkable,  we  find  it  almost  impossible 
to  limit  market  dealings  looking  to  the  almost  insuperable  difficulties  of  proof  of 
motive.  No  director,  we  imagine,  could  possibly  be  heard  to  say  that  his  share 
dealings  were  not  influenced  by  his  board-room  knowledge.  In  law  we  do  not  see 
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where  the  line  can  be  drawn  between  good  and  bad  dealings,  nor  do  we  see,  apart 
from  some  requirement  as  to  publication  which  we  consider  to  be  necessary,  how  any 
remedy,  other  than  the  most  arbitrary  and  therefore  basically  unsatisfactory,  could  be 
applied. 

In  our  view  the  provisions  of  section  195  while  going  far  to  provide  for  publication 
could  be  strengthened,  with  advantage,  by  making  disclosure  of  directors’  dealings 
throughout  the  year  part  of  the  information  to  be  put  before  shareholders  prior  to  the 
annual  general  meeting. 

(d)  Disclosure  of  directors'  interests 

We  make  two  comments  on  this  sub-head: — ■ 

(i)  We  consider  that  the  default  penalty  set  out  in  section  198  (4)  is  too  low, 
looking  to  the  importance  of  sections  195  and  196  to  which  it  applies. 

(ii)  More  importantly,  we  are  of  the  view  that  the  duty  of  disclosure  of  interest 
which  is  expressed  in  section  199  and  article  84  of  Table  A should  extend 
beyond  disclosure  to  the  board  of  directors.  We  do  not  suggest ‘that  action 
following  upon  a disclosure  should  await  the  approval  of  shareholders.  We 
recommend  however  an  additional  statutory  provision  to  the  effect  that  at 
each  annual  general  meeting  of  a company  there  should  be  included  in  the 
information  put  before  shareholders  an  account  of  all  “ disclosures  ” made 
in  the  year  under  review. 

(e)  Should  bodies  corporate  be  allowed  to  be  directors? 

We  are  emphatically  opposed  to  any  such  suggestion.  It  may  be  too  sweeping  a 
view,  but  we  believe  that  the  use  of  subsidiary  companies,  “ shell  ” companies  and  the 
like  has  not  in  the  main  been  commercially  justified  but  rather  has  increasingly  tended 
to  obscure  the  rights  of  the  investing  public  and  to  undermine  the  basic  conceptions  of 
Company  Law.  It  may  be  that  a stage  is  approaching  when  Company  Law,  as  we  know 
it,  will  become  completely  revolutionised.  As  it  presently  stands  we  can  see  no 
justification  for  such  a proposal. 

7.  Shares  with  Restricted  or  No  Voting  Rights 

It  is  well  known  that  in  the  inflationary  conditions  following  the  war  there  has  been  a 
great  increase  in  the  practice  of  issuing  shares  in  equity  capital  which  carry  either  no 
voting  rights  at  all,  or  restricted  voting  rights.  At  first  sight  it  seems  anomalous  that 
in  the  class  of  shareholders  whose  capital  is  at  the  same  risk  some  should  not  have  the 
right  of  an  equal  voice  in  the  running  of  the  company.  There  are,  it  seems  obvious, 
advantages  to  the  equity  shareholders  of  existing  companies  in  being  able  in  this  way  to 
increase  unpreferred-capital  without  surrendering  any  vestige  of  their  existing  control; 
but  it  also  seems  obvious  that  purchasers  of  equity  shares  without,  or  with  restricted, 
voting  rights,  may  be  placed  at  an  undue  disadvantage  in  certain  circumstances  in  the 
existing  state  of  the  law.  As  the  law  stands  purchasers  of  these  shares,  which  are  not 
always  expressly  described  as  “ non-voting  ” shares,  may  well  buy  without  taking  the 
trouble  to  discover  what,  if  any,  restrictions  are  imposed  upon  their  voting  powers  by 
the  articles  of  association  of  the  company.  That  shares  so  purchased  carry  no  voting 
rights  or  restricted  voting  rights  probably  will  not  concern  most  individual  purchasers 
so  long  as  the  affairs  of  their  company  prosper  and  the  investors’  capital  continue  to 
produce  a sound  yield.  Should,  however,  the  company’s  profits  decline,  the  lack  of 
full  voting  powers  may  be  a serious  matter  for  shareholders  whose  capital  will  continue 
to  be  at  full  risk  under  the  control  of,  perhaps,  a minority  of  shareholders  in  the  equity 
class.  Quite  apart  from  the  adverse  position  non-voting  equity  shareholders  may 
occupy  when  the  company’s  management  policy  is  bringing  their  capital  into  danger, 
the  position  of  such  shareholders  may  also  be  particularly  disadvantageous  should  the 
shareholders  who  have  voting  control — especially  if  they  are  in  a numerical  minority — 
(1)  decide  to  liquidate  the  company  with  a view  to  making  a capital  gain  by  realisation 
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of  the  assets  or  (2)  decide  to  alter  fundamentally  the  objects  of  the  company  or  perhaps 
its  powers  of  investment.  No  doubt  as  the  law  stands  the  non-voting  shareholders 
have  the  protection  afforded  (a)  by  section  5 of  the  Companies  Act  (where  an 
alteration  of  the  objects  of  a company  are  involved),  (6)  by  section  72  (where  variation 
of  the  rights  attached  to  the  shares  is  involved),  (c)  by  section  210  when  it  can  be 
shown  that  the  company  s affairs  are  being  conducted  in  a manner  oppressive  to  the 
shareholder,  with  the  present  basis  of  the  “ just  and  equitable  ” approach.  Standing 
this  protection  it  is  felt  that  there  is  no  case  for  prohibition  of  the  issue  of  equity  shares 
having  less  than  full  voting  equality,  even  if  this  could  be  achieved  without  seriously 
disturbing  rights  already  in  existence.  It  is  however  considered  that  prejudice  of  the 
interests  of  potential  holders  of  such  shares  could  with  advantage  be  in  future  minimised, 
without  serious  interference  with  freedom  of  contract,  by 

(i)  requiring  all  such  shares  to  be  described  and  quoted  in  a manner  which  would 
expressly  disclose  their  lack  of  voting  rights  or  the  fact  that  the  voting  rights 
attached  to  them  are  restricted ; 

(ii)  by  requiring  information  of  all  business  to  be  discussed  at  meetings  of  the 
voting  shareholders  to  be  communicated,  in  the  same  manner  and  con- 
temporaneously with  communication  to  voting  shareholders,  to  those  equity 
shareholders  who  have  no  voting  rights  or  whose  voting  rights  are  restricted; 

(iii)  by  permitting  the  latter  category  of  shareholder  to  attend  and  speak  at  the 
meetings  of  voting  shareholders;  and  perhaps,  in  defined  circumstances, 
empowering  the  less  favoured  equity  shareholders  to  submit  resolutions  to  be 
voted  upon  by  the  voting  shareholders. 

We  feel  that  no  change  is  required  under  this  head  in  the  law  relating  to  preference 
shares. 


8.  The  Protection  of  Minorities 

In  our  opinion,  the  protection  presently  afforded  by  the  Act  is  adequate  subject  to 
the  following  observations.  We  think  there  is  substance  in  the  view  that  in  making  it 
necessary  for  a petitioner  under  section  210  to  establish  that  but  for  the  prejudice  to 
him,  it  would  be  just  and  equitable  that  the  company  be  wound  up,  the  remedy  loses 
some  of  the  salutary  effects  it  might  otherwise  have.  While  we  see  that  such  a restriction 
may  be  desirable  before  an  order  for  the  purchase  of  the  shares  of  the  minority  should 
be  made,  we  think  this  condition  is  not  necessary  before  an  order  for  regulating  the 
company’s  affairs  in  the  future  could  competently  be  made.  By  the  time  the  oppression 
has  reached  the  stage  of  justifying  a winding  up  much  harm  to  the  minority  and 
possibly  even  the  majority  may  have  been  done  which  could  by  an  order  at  any  earlier 
stage,  readily  have  been  prevented.  In  most  cases  it  is  highly  desirable  that  a minority 
group  should  be  able  to  act  with  speed  and  effectiveness.  We  would  suggest  amendment 
of  section  210  accordingly. 

9.  Protection  of  Special  Classes  of  Shares 

The  present  machinery  for  the  modification  of  class  rights  would  appear  to  afford 
adequate  protection  to  the  holders  of  shares  of  that  class.  Whether  the  alteration  be 
by  virtue  of  a power  contained  in  the  memorandum  or  in  the  articles  or  whether  as  a 
result  of  a scheme  of  arrangement  under  section  206,  opportunity  is  afforded  to 
members  of  the  class  to  be  affected  to  object  to  the  modification  upon  the  ground  that 
they  would  thereby  suffer  unfair  prejudice.  If  they  establish  this  to  the  satisfaction  of 
the  Court  the  modification  will  not  take  place. 

It  is  customary  in  a modification  of  a rights  clause  in  a company’s  articles  (following 
article  4 of  Table  A)  to  provide  that  consent  of  a specified  proportion  of  the  holders 
of  the  issued  shares  of  that  class  shall  be  required  before  any  modification  of  their 
rights  may  be  effected.  The  operation  of  such  a clause  may  give  rise  to  difficulties 
where  a reorganisation  of  a company’s  capital  becomes  urgently  necessary  owing  to 
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adverse  trading  and  where  a quorum  in  terms  of  the  articles  cannot  be  obtained  owing 
to  the  indifference  of  the  members  of  the  class.  It  may  be  that  in  the  end  of  the  day 
the  Court  has  an  inherent  power  to  confirm  a reduction  of  capital  or  sanction  a scheme 
of  arrangement  where  it  is  shown  that  the  requisite  quorum  at  any  class  meeting 
cannot  be  obtained.  It  would,  however,  be  preferable  if  there  were  an  express 
statutory  provision  whereby  if  the  requisite  quorum  were  not  present  at  the  meeting 
and  an  adjournment  thereof,  the  Court  should  have  power  to  order  a further  meeting 
with  a reduced  quorum  and  treat  any  resolution  passed  thereat  as  a resolution  passed 
in  accordance  with  the  articles  of  the  company.  This  could  readily  be  effected  by  a 
provision  that  section  135  should  apply  to  class  meetings  as  well  as  to  meetings  of  the 
company. 

10.  Board  of  Trade  Powers  to  Appoint  Inspectors 

By  section  167  (2)  of  the  Companies  Act,  1948,  an  inspector  appointed  by  the 
Board  of  Trade  has  power  to  examine  officers  and  agents  of  the  company  (defined  so 
as  to  include  past  as  well  as  present  officers,  and  bankers,  solicitors  and  auditors) 
on  oath. 

By  section  167  (4)  the  inspector  may,  if  he  thinks  it  necessary  to  examine  a person 
whom  he  has  no  power  to  examine  on  oath,  apply  to  the  Court  for  an  order  that 
such  person  should  attend  and  be  examined  on  oath.  A person  so  ordered  to  attend 
may  be  represented  at  his  own  expense  by  solicitor  and  counsel  who  may  put  to  him 
such  questions  as  the  Court  may  deem  just  for  the  purpose  of  enabling  him  to  explain 
or  qualify  any  answers  given  by  him. 

In  relation  to  examination  of  officers  of  the  company  (as  defined)  there  seems  to  be 
no  right  in  the  person  examined  to  be  represented  by  solicitor  or  counsel.  In  practice 
solicitor  or  counsel  may  be  allowed  to  attend  by  concession  of  the  inspector,  but  is 
not  normally  allowed  to  take  part  in  the  proceedings  apart  from  assisting  in  any 
question  of  law  which  may  arise.  It  seems  that  the  person  under  examination  may 
not  refuse  to  answer  any  question  on  the  ground  that  it  may  incriminate  him.  (Re 
Atherton,  1912  2 K.B.  251.) 

It  is  for  consideration  whether  such  an  inquisitorial  style  of  procedure  is  in  accord- 
ance with  English  and  Scottish  conceptions  of  justice.  It  may  be  that  there  is 
something  to  be  said  for  a statutory  right  in  an  officer  of  the  company  who  is  under 
examination  to  be  represented  by  solicitor  or  counsel,  who  may  put  to  him  questions 
for  the  purpose  of  enabling  him  to  explain  or  qualify  any  answer.  This  would  put  an 
officer  of  the  company  who  is  examined  before  the  inspector  in  the  same  position  as  a 
non-officer  who  is  being  examined  before  the  Court  under  section  167  (4). 

It  is  suggested  that  such  a provision  might  constitute  a protection  against  any 
possible  tendency  on  the  part  of  an  inspector  to  assume  the  role  of  a hostile  cross- 
examiner. 

11.  Disclosure  of  Ownership  and  Control — Nominee  Shareholders  and  Directors 

We  take  the  view  that  if  the  remedies  for  protection  of  minorities  are  to  be  effective 
the  information  necessary  to  enable  a shareholder  to  consider  his  position  relative  to 
these  remedies  should  be  reasonably  accessible  to  him.  Meyer  v.  Scottish  Textile 
and  Manufacturing  Co.  Ltd.,  1958  S.L.T.  241,  shows  how  important  in  relation  to 
section  210  it  may  be  to  know  whether  directors  or  shareholders  are  nominees. 
Although  we  appreciate  the  practical  difficulties,  we  are  in  favour  of  making  it  obliga- 
tory to  disclose  the  names  of  those  having  interests  in  shares  other  than  the  registered 
holder  but  excepting  such  interests  as  are  excepted  in  the  Seventh  Schedule  of  the 
1948  Act.  In  the  case  of  a trust  having  an  interest  we  would  think  it  sufficient  if  a 
reference  to  the  relative  deed  of  trust  were  given  without  details  of  the  names  of  the 
trustees.  The  register  disclosing  those  interests  would  be  open  to  inspection  only  by 
the  members  of  the  company  and  their  duly  authorised  agents.  Further,  it  should, 
in  our  view,  be  made  compulsory  that  a “ nominee  ” director  should  disclose  his 
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principal  and  that  such  information  should  be  included  in  the  information  put  before 
shareholders  at  any  annual  general  meeting,  should  be  disclosed  to  shareholders 
whenever  an  election  is  due  and  should  be  intimated  to  shareholders  whenever  the 
board  co-opts  a director.  This  is  in  accordance  with  what  we  consider  to  be  the 
essential  point  that  an  investor  should  have  all  reasonable  knowledge  of  his  company’s 
affairs.' 


16.  Take-over  Bids 

Opponents  of  “ take-over  ” bids  are  inspired  in  their  views,  in  general,  by  instances 
in  which  the  successful  “ bidder  ” acquires  assets,  and  especially  liquid  assets  at  a 
price  below  their  value.  It  may  be  that  there  is  something  ethically  wrong  in  a coup 
which  is  designed  solely  to  yield  an  immediate  profit,  but  we  can  see  nothing  legally 
wrong  in  it.  Further,  there  are  many  “ take-over  ” bids  which  are  made  for  reasons 
sound  both  economically  and  commercially.  Whatever  be  the  reason  behind  a “ bid  ” 
it  cannot  succeed  unless  the  “ bidders  ” acquire  the  necessary  control.  Where,  as  is 
usual,  this  is  acquired  by  an  offer  to  shareholders  its  success  lies  in  the  attractiveness 
of  the  offer.  In  short,  the  shares  are  worth  more  than  their  quoted  value  or  the 
value  determined  by  articles.  In  practically  every  case  this  under-valuation,  with  its 
attendant  vulnerability  to  a “ bid  ”,  is  the  fault  of  the  management  of  the  company 
concerned.  One  need  not  elaborate  that.  It  is  sufficient  to  note  the  lively  interest 
suddenly  evinced  in  the  financial  rights  of  shareholders  by  boards  which  face  a “ take- 
over ” bid. 

We  turn  to  the  sub-heads: — • 

(a)  Procedure 

We  do  not  see  how  any  code  of  procedure  can  be  effectively  laid  down. 

(b)  and  (c)  Securing  disclosure  of  information  and  functions  of  directors 

In  practice,  boards  in  most  cases  advise  on  the  merit  of  the  bid.  In  our  view  it 
should  be  made  obligatory  for  directors  to  issue  a statement  to  shareholders  giving 
reasons  for  such  advice  and  containing  a full  and  fair  disclosure  of  the  position  so 
far  as  known  to  the  directors  so  as  to  enable  shareholders  to  form  their  own  opinion. 
There  is  a difficulty  in  defining  when  the  “ bid  ” is  made  and  thus  the  time  at  which 
the  issue  of  such  a statement  would  be  necessary  but  we  do  not  consider  this  difficulty 
insuperable.  It  is  important  that  shareholders  should  have  sufficient  information  on 
which  to  decide  whether  or  not  to  accept  the  bid  and  if  our  recommendation  of  an 
obligatory  statement  is  accepted  there  should  in  our  view  be  a statutory  sanction 
similar  to  that  for  making  a false  statement  in  a prospectus. 

(d)  Disclosure  of  identity  of  bidder 

The  identity  of  the  bidder  may  often  be  a relevant  matter  for  consideration  by 
shareholders  in  deciding  whether  or  not  to  accept  a bid.  Without  this  information 
they  may  be  unable  to  make  a true  assessment  of  the  value  of  the  bid  as  related  to  the 
value  of  the  company,  and  in  our  view  some  provision  for  compulsory  disclosure  of 
identity  would  be  desirable. 

(/)  and  (g)  Sections  191  to  194  and  209  of  the  Companies  Act , 1948 

We  consider  that  the  sections  to  which  reference  is  made  are  adequate  in  their 
provisions. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  Own  Shares 

We  consider  it  advisable  to  retain  the  existing  prohibition  of  repayment  of  capital 
to  shareholders  otherwise  than  by  a reduction  of  capital  in  accordance  with  the 
existing  law.  Permission  to  purchase  shares  is  open  to  abuse  and  the  practice,  even 
if  limited  to  the  use  of  reserve  funds  for  such  purposes,  is  in  our  opinion,  fraught 
with  danger  to  the  financial  stability  of  companies. 
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Although  a company  cannot  be  a member  of  itself  shares  surrendered  without 
consideration  or  bequeathed  to  the  company  may  in  certain  circumstances  be  held  by 
a member  or  members  of  a company  in  trust  for  the  company  (in  re  Castiglione' s 
Will  Trusts  (1958),  Ch.  549)  because  no  reduction  of  capital  is  then  involved.  This 
practice  would  seem  to  be  objectionable  so  long  as  the  directors  are  permitted  to 
control  the  votes  pertaining  to  shares  held  for  its  behoof.  We  suggest  that  the 
legality  of  such  a trust  should  be  expressly  recognised  by  statute  but  that  it  should 
be  laid  down  that  shares  of  a company  so  long  as  they  are  held  in  trust  for  the  company 
should  carry  neither  vote  nor  right  to  dividend.  It  is  understood  that  in  certain 
states  of  the  U.S.A.  where  a company  is  permitted  to  purchase  its  own  shares,  shares 
held  by  the  company  carry  no  vote. 


22.  Audit 

(a)  Qualifications 

Prior  to  the  1948  Companies  Act  no  professional  qualifications  were  required  for 
the  auditor  of  a company.  Following  upon  the  recommendations  of  the  Cohen 
Committee,  section  16  (a)  of  the  1948  Companies  Act  laid  down  professional  qualifica- 
tions or  a special  Board  of  Trade  authorisation  as  a sine  qua  non  of  appointment  as 
auditor.  There  appear  to  be  no  reasons  for  altering  the  provisions  of  section  161 
in  so  far  as  they  relate  to  public  companies  and  private  companies  which  are  not 
exempt. 

Appointment 

It  is  for  consideration  whether  a first  auditor  appointed  by  the  directors  and  sought 
to  be  removed  by  resolution  of  the  company  in  general  meeting  under  section  159  (5)  ( a ) 
should  not  be  entitled  to  the  same  notice  of  the  resolution  as  a retiring  auditor  whose 
re-appointment  is  challenged  is  entitled  to  receive  under  section  160  (2).  Without 
such  notice  it  is  difficult  to  see  how  he  could  exercise  his  right  to  make  representations 
under  section  160  (3). 

Apart  from  the  above  two  matters  there  does  not  appear  to  be  any  case  for  altering 
the  provisions  of  sections  159-160. 

( b ) Duties  and  responsibilities  of  auditors 

It  is  interesting  that  the  Cohen  Committee  made  no  direct  recommendations  with 
regard  to  the  duties  and  responsibilities  of  auditors,  but  did  recommend  that  the 
auditor’s  report  should  contain  certain  further  information.  Their  recommendations 
were  largely  given  effect  to  in  the  provisions  of  section  162  and  the  Ninth  Schedule 
to  the  1948  Companies  Act.  The  auditors  report  does  not  require  to  express  any 
view  upon  the  value  of  the  assets  of  the  company.  The  duty  of  an  auditor  is  “ to 
ascertain  and  state  the  true  financial  position  of  the  company  at  the  time  of  the  audit  ” 
(re  London  and  General  Bank ) (No.  2)  1895  2 Ch.  673,  Lindley,  L.  J.,  at  682)  and  in 
doing  this  he  is  bound  to  exercise  reasonable  care  and  skill.  Any  disputes  as  to  his 
duty  appear  to  have  arisen  where  the  assets  of  the  company  have  been  over-valued 
thereby  presenting  a false  picture  of  the  company’s  financial  position  to  members  re 
London  and  General  Bank  (supra),  re  Kingston  Cotton  Mill  Co.  1896  2 Ch.  279.  In 
view  of  the  prevalence  of  take-over  bids  it  is  desirable  that  shareholders  should  have 
before  them  reasonably  accurate  information  as  to  the  value  of  the  company’s  assets 
in  order  that  they  may  be  in  a position  to  assess  thereby  the  value  of  their  shares. 
While  it  is  no  part  of  an  auditor’s  duty  to  conduct  a detailed  valuation  of  a company’s 
assets  it  is  desirable  that  auditors  should  be  made  aware  that  their  duty  to  state  the 
true  financial  position  of  a company  extends  to  cases  not  only  of  over-valuation  but  of 
under-valuation.  It  is  for  consideration  how  best  this  means  may  be  achieved. 

(c)  Exemption  of  “ exempt  private  companies”  from  section  161  (a)  of  the  Companies  Act 

Section  161  (a)  of  the  1948  Companies  Act  which,  as  already  noted,  make  provision 

for  the  professional  qualifications  of  auditors  does  not  apply  to  “ exempt  private 
companies  ” which  remain  in  the  same  position  as  all  companies  were  prior  to  1948. 
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The  Cohen  Committee  did  not  recommend  that  “ exempt  private  companies  **  should 
in  this  matter  be  treated  any  differently  from  other  companies.  The  duties  and 
responsibilities  of  the  auditors  of  an  “ exempt  private  company  ” are  no  different 
from  those  of  the  auditors  of  any  other  company  and  there  would  seem  little  justifica- 
tion for  a distinction  in  necessary  qualifications. 

26.  Internal  Management  and  Administration 

(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 

We  consider  that  it  should  be  a statutory  requisite  of  all  circulars  sent  out  with  the 
authority  of  the  board  of  directors  seeking  proxy  votes  that  they  should  contain  a true 
and  fair  account  of  the  matters  in  respect  of  which  the  proxy  votes  sought  are  to  be 
exercised,  and  that  the  usual  consequences  will  accrue  to  any  person  having  responsi- 
bility for  the  circular  in  respect  of  breach  of  this  requirement. 

(d)  Exercise  of  voting  rights  in  cases  of  interlocking  shareholdings , unit  trusts,  etc. 

We  consider  that  any  trust,  whose  vote  can  be  controlled  by  the  directors  in  their 
capacity  as  such,  should  not  be  permitted  to  vote  in  respect  of  any  shares  in  the  company 
or  any  subsidiary  held  by  such  trust. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

(i)  We  would  point  out  the  confusion  which  seems  to  exist  in  Scotland  with  regard 
to  sections  104  and  105  of  the  Act.  Do  these  sections  apply  to  companies  registered 
in  Scotland?  In  Carse  v.  Coppen,  1951  S.C.  233  at  241  Lord  President  Cooper,  with 
whom  Lord  Carmont  and  Lord  Russell  concurred,  says  “ The  provisions  of  Part  Id 
relating  to  registration  of  charges  (which  includes  floating  charges)  are  limited  to 
companies  registered  in  England  ”,  but  he  points  out  the  doubt  raised  by  section  106. 
Having  regard  to  the  point  reserved  by  Lord  Carmont  and  Lord  Russell  in  Carse,  and 
to  the  confiision  existing  in  the  standard  texts  on  this  question,  we  suggest  that  it  would 
be  advisable  to  add  to  the  end  of  section  106  a proviso  that  save  as  therein  provided 
Part  III  shall  not  apply  to  companies  registered  in  Scotland. 

(ii)  We  would  suggest  that  the  powers  of  the  Court  conferred  by  section  135  of  the 
Companies  Act,  1948  should  be  applied  not  only  to  meetings  of  the  company  but  also 
meetings  of  creditors  or  classes  of  creditors  or  members  or  classes  of  members  of  a 
company,  and  in  particular  that  the  power  to  make  a direction  that  one  creditor  or 
one  member  shall  be  deemed  to  constitute  a meeting  should  be  conferred  with  reference 
to  such  meetings. 

(iii)  We  would  draw  attention  to  the  decision  in  Clydesdale  Bank  {Moore  Place ) 
Nominees  Ltd.  v.  Snodgrass  1939  S.C.  805  pointing  out  the  ambiguity  of  the  predecessor 
of  section  32  (4)  of  the  Companies  Act,  1948.  It  is  suggested  that  the  phrase  “ it  is 
executed  in  accordance  with  the  provisions  of  this  Act  ” be  dropped  from  the  section  or 
else  its  meaning  be  made  more  plain.  In  our  view  it  is  preferable  that  the  formalities 
of  execution  of  a deed  by  a company  be  fixed  clearly  by  statute  and  not  left  for  each 
company  to  determine  for  itself  by  provisions  in  the  articles  if  it  is  so  minded,  as  seems 
to  be  the  effect  of  the  quoted  words  as  construed  in  the  case  cited. 
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APPENDIX  XLVI 

Memorandum  by  The  Council  of  The  Law  Society  of  Scotland 

Preliminary 

1.  This  memorandum  is  submitted  to  the  Committee  under  the  Chairmanship  of 
the  Rt.  Hon.  Lord  Justice  Jenkins,  appointed  by  the  President  of  the  Board  of  Trade 
with  the  following  terms  of  references: — 

“ To  review  and  report  upon  the  provisions  and  working  of  the  Companies 
Act,  1948,  the  Prevention  of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as 
it  relates  to  industrial  and  provident  societies  and  building  societies,  and  the 
Registration  of  Business  Names  Act,  1916,  as  amended;  to  consider  in  the 
light  of  modem  conditions  and  practices,  including  the  practice  of  take-over 
bids,  what  should  be  the  duties  of  directors  and  the  rights  of  shareholders;  and 
generally  to  recommend  what  changes  in  the  law  are  desirable.”. 

2.  The  Law  Society  of  Scotland  is  a statutory  body  set  up  by  the  Solicitors 
(Scotland)  Act,  1949,  and  comprises  all  solicitors  practising  in  Scotland.  The  Council 
consists  of  36  representative  members  directly  elected  on  a regional  basis  and  two 
co-opted  members. 

3.  In  preparing  this  memorandum  the  Council  has  invited  and  has  considered  the 
views  of  individual  members  of  the  Society,  and  a number  of  suggestions  from  that 
source  were  considered. 

4.  The  Council  have  confined  this  memorandum  to  the  submission  of  evidence  on 
certain  only  of  the  matters  within  the  remit  of  Lord  Jenkins’  Committee. 

5.  The  Council  is  willing,  if  desired,  to  supplement  by  oral  evidence  the  evidence 
which  is  contained  in  this  memorandum. 


1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members  and  other  conditions  of  incorporation 

6.  We  regard  the  requirement  of  at  least  seven  members  for  a public  company 
and  two  members  for  a private  company,  now  well  established,  as  generally  satisfactory. 
Where,  however,  a private  company  is  the  wholly  owned  subsidiary  of  another 
company  we  see  no  good  reason  why  it  should  require  to  have  two  members.  This 
requirement  results  in  unnecessary  work  in  having  shares  transferred  into  the  names 
of  one  or  more  nominees  and  appears  also  to  have  the  result  that  a private  company 
which  is  the  wholly  owned  subsidiary  of  an  exempt  private  company  ceases  itself  to  be 
exempt.  We  recommend  that  a private  company  which  is  a wholly  owned  subsidiary  need 
have  only  one  member. 

7.  We  are  concerned  about  the  incorporation  of  private  companies  where  the  object 
of  the  subscribers  is  merely  to  sell  the  shares  in  the  company.  Such  incorporations 
have  been  numerous  in  recent  years  and  are  advertised  for  sale  as  “ ready  made  ” 
under  assurances  that  the  companies  have  not  traded.  This  practice  appears  to  be  an 
abuse  of  the  privilege  of  incorporation.  Section  1 of  the  present  Companies  Act 
provides  that  persons  “ associated  for  any  lawful  purpose  ” may  form  an  incorporated 
company  and  it  would  seem  doubtful  whether,  where  the  object  of  the  subscribers  is 
merely  to  sell  a ready  made  company,  they  can  be  considered  as  associated  for  a 
lawful  purpose  within  the  meaning  of  section  1.  It  is  believed  that  many  of  the 
companies  formed  purely  with  a view  to  selling  the  shares  do  not  comply  with  certain 
of  the  formal  requirements  of  the  Companies  Act.  Breach  of  a number  of  these 
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requirements  render  the  company  liable  to  penalties,  e.g.,  section  107  which  requires 
a company  to  have  a registered  office  and  to  give  notice  of  the  situation  thereof  within 
14  days  after  incorporation ; section  1 08  which  requires  the  company  to  affix  its  name  on 
the  outside  of  every  office  or  place  of  business;  section  110  which  requires  the  company 
to  keep  a register  of  its  members;  section  131  which  requires  a company  to  hold  an 
annual  general  meeting  in  every  year;  section  145  which  requires  minutes  of  all  general 
meetings  and  of  all  meetings  of  directors  to  be  entered  in  books  kept  for  the  purpose; 
section  159  which  requires  the  company  to  appoint  an  auditor;  and  section  200  which 
requires  every  company  to  keep  a register  of  its  directors  and  secretaries.  Accordingly 
members  of  the  public  may  acquire  the  shares  in  a company  which  has  rendered  itself 
liable  to  penalties  for  breach  of  various  administrative  provisions  of  the  Companies 
Act.  In  our  view  the  practice  of  forming  companies  with  a view  to  the  sale  of  the 
shares  is  undesirable  and  we  recommend  that  section  1 should  be  amended  to  define  the 
“ lawful  purpose  ” for  which  persons  may  be  associated  to  form  an  incorporated 
company  as  being  one  of  the  objects  stated  in  the  memorandum  of  association  of  the 
company. 

8.  The  privilege  of  incorporation  can  at  present  be  obtained  by  a company  with 
a share  capital  however  small.  We  think  there  should  be  some  minimum  limit  to 
the  amount  of  issued  share  capital  and  we  recommend  that  no  company  should  be 
incorporated  unless  share  capital  to  the  nominal  amount  of  at  least,  say,  £100  has 
been  subscribed  for  and  that  such  share  capital  must  be  paid  up  in  cash. 

9.  We  doubt  whether,  at  least  in  the  case  of  private  companies,  the  present  form 
No.  41  Declaration  of  Compliance  pursuant  to  section  15  of  the  Act  serves  any  useful 
purpose.  The  papers  which  it  accompanies  are  checked  by  the  Registrar  of  Companies 
whose  certificate  of  incorporation  is,  in  terms  of  the  section,  conclusive  evidence  of 
compliance  with  all  the  requirements  of  the  Act  in  respect  of  registration  and  matters 
precedent  and  incidental  thereto.  It  is  difficult  to  see  in  what  respect  the  signed,  and  in 
the  case  of  the  memorandum  and  articles,  attested  documents  upon  which  the  Registrar 
issues  his  certificate,  are  in  any  respect  amplified  by  the  formal  general  declaration, 
unless  to  show  compliance  with  section  1 as  regards  the  “ lawful  purpose  ” thereunder. 
If  the  recommendation  we  have  made  in  paragraph  6 above  is  adopted  we  recommend 
that  the  form  of  Declaration  of  Compliance  be  amended  to  refer  to  that  section.  If  the 
above  recommendation  is  not  adopted  we  recommend  that  the  use  of  this  form  be 
discontinued. 

( b ) Limitation  of  Objects  to  those  stated  in  the  memorandum,  &c. 

Ultra  vires  rule 

10.  A contract  made  by  the  directors  of  a company  upon  a matter  not  within 
the  ambit  of  the  company’s  objects  is  ultra  vires  the  company  and  is,  therefore, 
beyond  the  powers  of  the  directors,  and  cannot  be  ratified  by  the  members.  The 
Cohen  Committee  referred  to  the  practice  which  has  grown  up  in  drafting  memoranda 
of  association  very  widely  so  as  to  enable  the  company  to  engage  in  any  form  of 
activity  in  which  it  might  conceivably  at  some  later  date  wish  to  engage.  They 
concluded  that  the  doctrine  of  ultra  vires  was  an  illusory  protection  for  the  shareholders, 
might  be  a pitfall  for  third  parties  dealing  with  the  company,  and  served  no  positive 
purpose  and  they  recommended  that  every  company  should  have,  as  regards  third 
parties,  the  same  powers  as  an  individual  and  that  the  existing  provisions  in  memoranda 
as  regards  the  powers  of  companies  should  operate  solely  as  a contract  between  the 
company  and  its  shareholders.  The  case  of  re  Jon  Beauforte  ( London ) Ltd.  (1953) 
Ch.  131  illustrates  the  hardship  which  the  doctrine  may  cause  to  innocent  third  parties. 
We  respectfully  agree  with  the  views  expressed  by  the  Cohen  Committee  and 
recommend  that  every  company  should  have  as  regards  third  parties  the  same  powers  as 
an  individual. 

11.  Many  of  the  incidental  powers  which  the  company  needs  are  generally  set  out 
as  separate  objects  in  the  memorandum  of  association.  It  is  probable  that  these 
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powers  would  be  implied  as  being  necessary  to  enable  the  company  to  carry  out  its 
main  objects,  but  business  men  prefer  to  see  the  powers  set  out  in  detail.  It  would 
be  convenient  if  the  Companies  Act  set  out  the  common  form  powers  which  are 
usually  incorporated  in  the  objects  clause  and  provided  that  all  companies  should  be 
deemed  to  have  these  powers.  We  recommend  accordingly. 

Present  method  of  altering  objects 

12.  The  present  Act,  in  section  5,  provides  that  a company  may  by  special  resolution 
alter  its  objects  in  certain  ways  unless  an  application  is  made  to  the  Court  by  members 
or  debenture  holders  holding  interests  amounting  to  at  least  15  per  cent. .within 
21  days,  for  a cancellation  order.  Whereas  the  ways  of  alteration  specified  are 
defined  in  wide  but  not  unlimited  scope,  subsection  (9)  closes  the  door  against  steps  to 
have  an  alteration  declared  invalid  on  the  ground  that  it  was  not  authorised  by 
subsection  (1)  unless  by  proceedings  taken  within  21  days.  This  had  led  to  cases  of 
complete  abandonment  of  existing  objects  for  different  ones  (an  alteration  not  specified 
in  section  5)  without  scope  remaining  for  question  after  the  21  day  period.  It  seems 
desirable,  as  that  presumably  was  not  the  intention  of  Parliament,  to  amend  the  section 
so  as  specifically  to  authorise  competent  application  to  the  Court  outwith  the  period 
of  21  days  to  prevent  the  proposed  alteration  as  being  unauthorised  by  subsection  5 (1). 

(c)  The  company  as  a legal  entity  distinct  from  its  members — •“  one-man  ” companies 

13.  The  legal  concept  of  separate  existence  being  now  long  and  well  established 
without  detriment  to  the  public  interest,  so  far  as  we  are  competent  to  judge,  we  see 
no  case  for  amending  the  law.  Fiscal  legislation  has  already  encroached  upon  the 
doctrine  and  further  such  measures  can  still  do  so,  without  rendenng  the  rule 
untenable  in  contractual  matters.  The  principle  is  fundamental  to  incorporation 
and  is  one  of  the  chief  reasons  for  the  extensive  use  of  companies  to  promote  the 
development  of  industry  and  commerce  in  the  widest  sense.  Equally  we  see  no  reason 
to  suggest  any  reform  designed  to  exclude  the  so-called  “ one-man  ” company  from  the 
scope  of  the  Act,  or  to  restrict  its  formation  in  any  way.  Such  companies  often  develop 
into  much  more  comprehensive  units. 

(d)  Shares  of  no  par  value 

14.  We  refer  to  the  memorandum  by  our  Council  on  this  matter,  dated  7th  March 
1953,  to  which  we  have  nothing  to  add.* 

3.  Classification  of  Companies 

(a)  Nature  and  merits  of  distinction  between  public  and  private  companies;  adequacy  of 

restrictions  imposed  on  the  latter 

15.  The  nature  and  merits  of  distinction  between  public  and  private  companies 
and  the  adequacy  of  restrictions  imposed  on  private  companies  have  been  examined. 
The  provisions  of  the  Companies  Act,  1948,  with  regard  to  these  matters  are  considered 
to  be  satisfactory. 

(b)  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 

16.  The  nature  and  merits  of  the  distinction  between  exempt  and  non-exempt 

private  companies  has  been  examined.  Schedule  VTI  of  the  Companies  Act,  1948, 
has  many  involved  definitions  and  in  practice  it  is  sometimes  difficult  to  advise  whether 
a company  is  an  exempt  private  company  or  not.  In  any  event,  it  is  considered  that 
the  major  and  long  accepted  distinction  between  public  and  private  companies  could 
be  extended  so  that  all  private  companies  have  the  privileges  of  exempt  private 
companies  conferred  by  the  Companies  Act,  1948.  We  feel  that  a private  company 
should  cease  to  be  exempt  if  a public  company  is  a beneficial  owner  of  shares  in  the 
private  company.  We  feel  it  would  be  a great  advantage  to  all  if  this  simple  basis  as 
to  whether  a private  company  is  exempt  or  non-exempt  were  to  be  substituted  for  the 
present  provisions  of  Schedule  VII.  

* Minutes  of  evidence  taken  before  the  committee  on  shares  of  no  par  value,  pp.  281—283, 
H.M.S.O.,  London,  1954. 
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17  We,  therefore,  recommend  that  all  private  companies  should  be  exempt  and 
should  be’  entitled  to  the  present  privileges  of  an  exempt  private  company.  Where, 
however,  a public  company  is  the  beneficial  owner  of  shares  in  a private  company 
that  private  company  should  be  non-exempt. 

(c)  Unlimited  Companies  and  Companies  limited  by  Guarantee 

18.  No  general  change  in  the  provisions  of  the  Companies  Act,  1948,  relating  to 
the  classification  of  these  companies  is  recommended.  The  following  points  have, 
however,  arisen  during  the  examination  of  these  provisions. 

19.  Section  8 (1)  of  the  present  Act  permits  the  adoption  by  reference,  of  all  or 
any  of  the  regulations  of  Table  A for  companies  limited  by  shares..  There  is  no 
corresponding  provision  for  the  adoption  by  reference  of  the  regulations  contained 
in  Table  C for  a company  limited  by  guarantee  and  not  having  a share  capital  which 
such  a company  is  under  section  11  (2>)  required  to  follow  as  near  as  circumstances 
admit  Consequently  companies  of  this  type  must  in  all  cases  print  full  length  articles 
which  will  largely  repeat  verbatim  the  regulations  in  the  second  part  of  Table  C.  The 
adoption  of  Table  A by  reference  is  a valued  facility  of  which  the  majority  of  companies 
limited  by  shares  take  advantage.  It  appears  to  be  an  anomaly  that  companies  limited 
by  guarantee  and  not  having  a share  capital  are  denied  a similar  facility  for  no  reason 
apparent  to  us. 

20  Accordingly  we  recommend  amendment  of  section  8 to  include  a new  subsection 
to  permit  companies  of  this  type  to  adopt  all  or  any  of  the  regulations  contained  in  the 
second  part  of  Table  C which  could  suitably  be  sub-divided  into  a first  part  containing 
the  memorandum  and  a second  part  the  regulations  to  form  the  standard  articles. 

21.  There  are  references  in  the  Act  to  prints  and  copies  [e.g.,  section  9 ( a ) and 
section  143  (1)  (3))  It  is  understood  to  be  the  practice  of  the  Registrar  in  certain 
cases  to  accept  copies  reproduced  by  type  lithographic  printing.  We  recommend 
that  the  Board  of  Trade  be  given  powers  by  regulation  to  lay  down  the  circumstances 
and  form  in  which  prints  and  copies  will  be  accepted.  If  this  recommendation  is  not 
acceptable  then  it  is  further  recommended  that  the  privilege  granted  under  section 
143  (1)  to  exempt  private  companies  should  be  extended  to  all  private  companies  and 
to  companies  limited  by  guarantee  and  unlimited  companies. 

22  We  understand  that  in  the  case  of  a company  limited  by  guarantee  and  not  having 
a share  capital  the  Registrar  of  Companies  will  accept  for  registration  Article  of 
Association  which  restrict  the  transfer  of  shares  although  there  are  no  shares.  This 
legal  fiction  is  we  understand,  resorted  to  in  order  to  comply  with  the  provisions  of 
the  Companies  Act,  1948,  with  regard  to  the  constitution  of  a.  private  company- 
restriction  of  the  right  to  transfer  shares  and  prohibitions  of  invitations  to  subscribe 
for  shares  being  prerequisite.  We  are  of  the  opinion  that  such  companies  should  be 
entitled  to  the  privilege  of  being  private  companies  without  requiring  to  restrict  the 
transfer  and  prohibiting  invitations  to  subscribe  for  non-existent  shares. 

23.  We  accordingly  recommend  that  a provision  should  be  inserted  in  Section 
28  (1)  (a)  to  the  effect  that  paragraphs  (a)  and  (c)  of  subsection  1 of  section  28  should 
not  apply  to  companies  limited  by  guarantee  and  not  having  a share  capital. 


5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders 

24  The  Articles  of  Association  of  a company  usually  confer  upon  the  directors 
virtually  all  the  powers  of  the  company,  including  power  to  sell  the  whole  under- 
taking and  assets  of  the  company.  It  is,  however,  a frequent  practice  for  directors 
before  exercising  this  latter  power  to  obtain  the  approval  of  the  company  m general 
meeting.  Section  191  of  the  present  Companies  Act  prowdes  that  it  shall  not  be 
lawful  for  a company  to  pay  compensation  for  loss  of  office  to  a director  unless 
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particulars  of  the  proposed  payment  are  disclosed  to  the  members  of  the  company 
and  the  proposal  is  approved  by  the  company.  Table  A restricts  the  borrowing 
powers  of  the  directors  and  if  they  desire  to  exceed  their  powers  they  are  required 
to  obtain  the  sanction  of  the  company  in  general  meeting.  It  is  undesirable  to 
interfere  more  than  is  necessary  with  the  discretion  of  the  directors  in  managing 
the  affairs  of  the  company,  but  in  our  view  there  are  certain  decisions  of  so  great 
importance  to  the  future  of  the  company  that  it  is  desirable  that  the  directors  should 
be  required,  on  the  analogy  of  section  191  and  regulation  79  of  Table  A,  to  give 
information  in  regard  to  them  to  the  members  and  obtain  the  approval  of  the  company 
in  general  meeting.  In  our  view  these  included  a substantial  alteration  in  the  nature 
of  the  company's  assets  and  the  abandonment  of  a main  trading  activity. 

25.  It  is  quite  usual  to  empower  directors  to  issue  unissued  shares  to  such  persons  at 
such  price  not  below  par,  as  they  may  determine.  The  issue  of  shares  at  a price  below 
their  real  value,  otherwise  than  to  the  existing  shareholders  pro  rata  to  their  holdings, 
affects  adversely  the  value  of  the  issued  shares  and  may  also  affect  the  voting  control 
of  the  company.  We  recommend  that  the  approval  of  the  company  in  general  meeting 
should  be  required  to  the  issue  of  shares  otherwise  than  to  the  existing  shareholders 
pro  rata  to  their  holdings. 


8.  The  Protection  of  Minorities 


Adequacy  of  existing  remedies.  Winding  up  under  the  “ just  and  equitable  ” rule 
C section  225  (2)  of  Companies  Act , 1948);  the  remedy  afforded  by  section  210 
Remedies 

26.  The  remedies  available  are: — 

(a)  The  Common  Law  rights  of  action  of  declarator  and  interdict,  the  former  to 
have  declared  void  some  action  of  the  company,  the  latter  to  prevent  the 
company  from  carrying  out  some  improper  action. 

(b)  Winding  up  under  section  222  (f)  of  the  Act— just  and  equitable  rule. 

ic)  Winding  up  under  section  225  (2)  of  the  Act— just  and  equitable  rule. 

(d)  An  order  under  section  210  of  the  Act. 

(e)  An  inspection  by  the  Board  of  Trade  under  sections  164  and  165  (a)  and  (b)  of 
the  Act. 

(f)  Certain  remedies  in  connection  with  schemes  of  arrangement  and  reconstruction. 


Common  Law  Remedies 

27.  Shareholders’  rights  are  broadly  rights  to  return  of  capital,  rights  to  dividends 
and  rights  of  voting  and  attending  meetings.  For  many  years  it  was  considered  that 
3*  °rLWaf  e7ery  sharf  ^ respect  of  capital  and  dividend  rights  but  every 
shareholder  had  an  equal  vote  irrespective  of  the  number  of  shares  held.  Section  78 
9^u?es  A?’  .184J>  which  weighted  voting  rights  in  favour  of  small 
holdmP  and  aPart  fr°m  the  innocuous  provisions 
£ TabI!  A of  the  Act  equality  of  shareholders  disappeared  during  the 
G^¥etlr  Co- (1897)  1 Ch-  361  CA-  At  the  same  time 
f f ?nty  shareholder  became  weaker,  and  his  efforts  to  protect  his 
u aW  US’  suggest’  larSely  frustrated  by  the  rule  in  Foss  v. 
Harbottle  (1843)  2 Hare  461— that  an  action  based  on  breach  of  duty  owed  to  a 
at  £e  of  ^e  company  and  not  of  individual  members— 

and  by  the  large  number  of  later  cases  m which  it  was  considered.  On  the  face  of  it 

Gainer  by  MeUish’  LJ”  in  MacDaugtdl  v. 

majority  are  entitled  to  do  regularly  or  if  something  has  been  done  illegally  which 
1308 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


2nd  and  3rd  March , 1961] 


[Continued 


MEMORANDUM  BY  THE  COUNCIL 
OF  THE  LAW  SOCIETY  OF  SCOTLAND 


the  majority  are  entitled  to  do  legally  there  can  be  no  use  in  having  a litigation 
about  it,  the  ultimate  end  of  which  is  only  that  a meeting  has  to  be  called  and  then 
ultimately  the  majority  gets  its  wishes.”. 

If  there  were  no  exceptions  to  this  rule,  however,  minorities  would  have  no  protection. 
Although  an  analysis  of  the  rule  and  its  exceptions  was  made  in  Edwards  v.  Halliwell 
(1950)  2 All  E,R.  1064  C.A.,  we  feel  that  it  is  difficult  not  only  ( a ) to  apply  the  principles 
to  different  sets  of  circumstances,  but  ( b ) to  reconcile  judgments  in  different  cases  with 
these  principles.  For  our  reasons  for  this,  see  Annex  A. 

28.  While  it  is  accepted  that  the  statutory  remedies  later  referred  to  have  greatly 
increased  the  protection  of  minorities,  we  consider  that  the  Common  Law  remedies 
open  to  members  of  a company  against  the  company  and  the  controlling  members  are 
uncertain  and  inadequate,  but  that  there  are  circumstances  in  which  the  type  of  remedy 
which  they  give  is  more  suitable  than  the  remedies  of  sections  225  or  210. 

29.  We  recommend  that  the  Common  Law  as  embodied  in  Foss  v.  Harbottle  and 
succeeding  cases  should  be  superseded  and  altered  by  statute  along  the  following 
lines: — 

(1)  (a)  The  company  or  any  member  to  be  able  to  take  proceedings  to  oblige 

the  directors  or  any  of  them  to  comply  with  their  duties  or  to  prevent 
them  from  committing  a breach  of  their  duties  or  to  obtain  redress  from 
them  for  a breach. 

( b ) Where  a member  takes  proceedings  he  is  to  be  considered  to  be  taking 
them  on  behalf  of  the  members,  except  the  defenders,  but  the  company 
and  any  member  to  be  entitled  to  join  in  the  proceedings.  The  Court 
should  have  power  to  direct  that  any  sum  found  due  to  the  pursuer  shall 
be  payable  to  the  pursuer  or  the  company  or  such  member  or  classes  of 
members  as  the  Court  thinks  fit.  Where  the  offence  has  been  ratified 
during  the  proceedings  the  complaining  member  or  members  should  be 
entitled  to  expenses  to  the  date  of  ratification  unless  the  action  is  frivolous. 

(2)  Any  member  to  be  able  to  take  proceedings  against  the  company  (a)  to 
prevent  the  company  acting  illegally  or  ultra  vires  or  on  an  improper 
resolution  or  (b)  to  have  such  a previous  act  declared  void.  There  would 
require  to  be  a saving  to  protect  third  parties  who  had  transacted  with  the 
company  in  good  faith. 

Remedies  under  sections  210-. > 222  (/)  and  225  (2) 

30.  We  think  it  convenient  to  deal  with  these  together.  Prior  to  the  Act  the 
minority  shareholder  apart  from  Common  Law  action  had  to  rely  on  a petition  to  the 
Court  to  have  the  company  wound  up  on  the  ground  that  it  was  just  and  equitable 
to  do  so  under  section  168  of  the  1929  Act  reproduced  in  section  222  (/)  of  the  Act. 

31.  Buckley  on  the  Companies  Acts,  13th  edition,  at  p.  455  et  seq.  divides  the  type 
of  cases  in  which  it  was  found  to  be  just  and  equitable  to  wind  up  the  company  roughly 
into  the  following  classes:  where  the  substratum  of  the  company  had  gone;  where 
there  was  a deadlock;  where  there  was  fraud  or  illegality;  mismanagement  or  mis- 
application of  funds;  bubble  companies;  insolvency;  business  carried  on  for  the 
benefit  of  debenture  holders  (section  225  (1)  now  expressly  authorises  an  order). 

32.  A provision  in  the  articles  that  a member  desiring  to  withdraw  from  the 
company  should  offer  his  shares  to  the  other  shareholders,  and  if  they  failed  to 
purchase  he  would  be  entitled  to  have  the  company  wound  up,  has  been  considered 
relevant.  Generally  speaking,  however,  the  Courts  did  not  appear  to  be  ready  to 
grant  orders  under  the  just  and  equitable  rule  if  an  alternative  remedy  was  available 
to  a shareholder,  and  particularly  where  the  complaint  related  to  one  specific  act 
causing  injury  to  the  shareholder  the  Courts  usually  held  that  the  shareholder  should 
take  a Common  Law  action.  The  main  exception  was  in  deadlock  cases  where  it  was 
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considered  that  a small  private  company  was  similar  to  a partnership  and  that  if  the 
circumstances  were  such  as  would  warrant  the  dissolution  of  the  partnership  it  would 
be  just  and  equitable  to  wind  up  the  company.  See  re  Davis  Sc  Collett  (1935)  Ch.  693 
and  Cooper  Cuthbert  & Sons  (1937)  Ch.  392. 

33.  The  remedy  of  winding  up,  however,  as  is  well  known,  can  be  particularly 
unsatisfactory  to  a minority  shareholder,  and  the  Cohen  Committee,  paragraph  60, 
stated  that  the  real  objection  to  a winding  up  as  a remedy  for  oppression  is  that  “ the 
break  up  value  of  the  assets  may  be  small  or  the  only  available  purchaser  may  be  the 
very  majority  w hose  oppression  has  driven  the  minority  to  seek  redress 


34.  Follow  ing  the  recommendations  of  the  Cohen  Committee  there  are  in  the  Act 
two  new  remedies  in  sections  225  (2)  and  210.  The  Cohen  Report  paragraphs  58  and 
59  indicated  two  types  of  situation  where  section  210  could  be  used: — 


(1)  Where  directors  unreasonably  refused  to  register  transfers  to  force  a sale 
to  themselves  at  a low  price,  and 

(2)  Where  they  took  excessive  remuneration  so  as  to  leave  nothing  for  distribution 
by  way  of  dividend. 


35.  We  feel  that  the  remedies  of  winding  up  under  sections  222  (f)  and  225  (2) 
raise  difficulties  for  the  minority  shareholder  from  the  point  of  view  of  proof,  expense, 
and  the  doubtful  benefit  of  the  remedy  and  that  in  the  majority  of  cases  the  main 
remedy  for  the  minority  lies  in  section  210.  It  is  submitted  that  the  view  of  the  Cohen 
Committee  was  that  this  section  should  be  interpreted  in  the  broadest  way,  and  whether 
or  not  the  remedy  afforded  by  the  section  is  sufficient  for  the  protection  of  minorities 
we  feel  depends  largely  on  the  interpretation  put  on  the  section  by  the  Courts.  We  do 
not  have  sufficient  evidence  to  comment  on  the  view  expressed  in  several  quarters  that 
the  threat  of  proceedings  under  section  210  by  a minority  may  in  very  many  cases  be 
sufficient  to  ensure  a more  favourable  treatment  from  the  majority.  Be  that  as  it  may 
there  have  only  been  five  reported  cases  on  applications  under  this  section— namely 
Elder  \ Elder  & Watsons  Ltd.  (1952)  S.C.  49,  which  decided  that  the  section  was 
intended  to  meet  only  the  case  of  oppression  of  the  members  of  a company  in  their 
character  as  such;  Meyer  v.  Scottish  Textile  Manufacturing  Co.  Ltd.  (1954)  SC  381 
and  sub.  nom.  Scottish  Co-operative  Wholesale  Society  v.  Meyer  (1958)  3 All  E R 66 
and  re  H.  R.  Hornier  (1958)  3 All  E.R.  689  C.A.  where  a remedy  was  granted  to  the 
petitioner;  re  Antigen  Laboratories  (1951)  1 All  E.R.  110  where  it  was  held  that  the 
petitioner  must  state  the  remedy  desired;  and  re  Hawken  (S.A.)  Ltd.  where  the  report 
deals  only  with  the  question  of  expenses. 

effectivenep  of  the  remedy  given  by  section  210  would  seem  to  depend  on 
the  extent  to  which  the  Courts  take  a broad  view  of  the  interpretation  of  the  section 
the  meaning  they  attach  to  “oppressive”  conduct  and  the  facts  they  consider  ^ 
necessary  to  establish  to  render  it  just  and  equitable  to  wind  up. 


3 Annex  B)  we  have  come  to  the 


37.  From  a detailed  analysis  of  the  above  cases  ( 
following  conclusions: — 

(1)  ThTs^ti^2*™8  thC  C°UrtS  haW  tak6n  a broad  ™w  of  the  interpretation 

(2)  The  Courts  appear  to  have  taken  a fairly  broad  view  of  the  meaning  of 
oppressive  conduct  We  think,  however,  that  the  remedy  should  be  available 
for  something  less  than  oppression;  that  what  should  be  struck  at  is  unfairness 
or  broadly  speaking  any  conduct,  active  or  passive,  which  discriminates  against 
a minority  or  is  prejudicial  to  their  interests.  We  reconunendXrefore  Zt 
an  application  under  section  210  should  be  available  to  a member’  who 

aS?IS  °f  S6  company  be“S  conducted,  or  the  powers 
of  the  directors  are  being  used,  so  as  unfairly  to  discriminate  against  or  he 
prejudicial  to  the  interests  of  any  member.  criminate  against,  or  be 
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(3)  There  does  not  appear  to  have  been  any  restatement  of  the  just  and  equitable 
rule,  but  it  would  appear  that  there  is  at  least  the  suggestion  that  if  oppression 
is  present  a winding  up  under  the  rule  would  be  justified.  We  do  not  think 
that  this  is  necessarily  so  and  we  recommend  that  the  requirement  that  there  be 
facts  which  would  justify  the  making  of  an  order  to  wind  up  be  omitted. 

(4)  A remedy  under  section  210  is  given  only  to  meet  the  case  of  the  oppression 
of  members  of  a company  in  their  character  as  such  and  not  in  their  character 
as  directors  or  employees.  We  recommend  that  where  a director  or  employee 
holds  more  than,  say,  10  per  cent,  of  the  share  capital  of  the  company  regard 
should  be  had  to  any  conduct  which  affects  his  office  as  a director  or  his 
employment  with  the  company. 

(5)  It  appears  that  an  order  under  section  210  might  be  refused  on  the  ground 
that  what  was  complained  of  was  an  isolated  act  rather  than  a course  of 
conduct.  We  consider  that  application  under  the  section  should  be  competent 
in  the  case  of  an  isolated  act,  in  addition  to  any  remedy  at  Common  Law 
which  may  be  open,  and  we  recommend  accordingly. 

(6)  It  is  doubtful  whether  an  application  under  section  210  is  competent  where 
what  is  complained  of  is  discrimination  within  a class  of  members.  We  think 
that  such  a remedy  should  be  competent  and  we  recommend  accordingly. 

38.  We  further  recommend: — 

(1)  That  where  an  applicant  obtains  an  order  under  section  210  the  Court,  unless 
it  considers  it  would  be  inequitable  to  do  so,  shall  order  that  the  expenses  of 
the  applicant  and  of  the  company,  if  the  company  appears  in  the  actions, 
shall  be  paid  by  the  directors  or  members  whose  conduct  has  been  the  subject 
of  complaint,  jointly  and  severally  or  in  such  proportions  as  the  Court  thinks 
fit;  and 

(2)  That  where  the  applicant  does  not  obtain  an  order  it  should  be  in  the  discretion 
of  the  Court  to  order  the  costs  of  all  parties  to  be  paid  by  the  company  unless 
satisfied  that  the  action  of  the  applicant  in  taking  proceedings  was  frivolous. 

39.  We  would  refer  to  one  class  of  company  in  relation  to  which  the  protection 
of  minorities  appears  to  us  to  be  of  particular  importance,  namely,  those  private 
companies  which  are  virtually  indistinguishable  from  partnerships.  Where  a 
partnership  has  been  formed  into  a limited  company  the  consequences  on  the  retiral 
or  death  of  a member  are  very  different  from  those  which  follow  on  the  retiral  or  death 
of  a partner.  This  may,  and  frequently  does,  cause  hardship  to  a retiring  member 
or  the  representatives  of  a deceased  member,  as  the  continuing  members,  if  they 
control  the  company,  may  distribute  virtually  the  whole  of  the  profits  in  management 
salaries  and  hinder  or  prevent  the  retiring  member  or  the  representatives  of  the 
deceased  member  from  disposing  of  his  or  their  shares  to  advantage.  On  the  other 
hand  hardship  may  be  caused  to  the  continuing  members  where  the  retiring  members 
or  the  representatives  of  the  deceased  member  have  a controlling  interest  in  the 
company  because  he  or  they  are  then  in  a position  to  remove  the  continuing  members 
from  office  as  directors  and  hinder  or  prevent  the  realisation  of  their  shares  in  the 
company.  If  the  continuing  members  are  allowed  to  remain  in  office  and  the  business 
is  successful  the  retired  member  or  the  representatives  of  the  deceased  member  may 
receive  an  undue  share  of  the  profits  derived  from  the  efforts  of  the  continuing  members. 

40.  In  many  such  cases  it  would  be  more  equitable  and  more  in  accordance  with 
the  wishes  of  the  members  of  the  company  when  it  was  formed  if  the  consequences 
of  retiral  or  death  were  more  similar  to  those  which  follow  on  the  retiral  or  death  of  a 
partner.  It  is  therefore  suggested  that  a new  form  of  corporate  body  (herein  referred 
to  as  an  “ incorporated  partnership  ”)  should  be  instituted,  the  constitution  of  which 

1311 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


2nd  and  3rd  March , 1961]  memorandum  by  the  council 

OF  THE  LAW  SOCIETY  OF  SCOTLAND 


would  provide  that  on  the  retiral  from  active  participation  in  the  business  or  on  the 
death  of  a member  then: — 

(a)  the  retiring  member  or  the  representatives  of  the  deceased  member  should 
have  the  option  of  requiring  the  remaining  members  to  purchase  the  shares 
of  the  retiring  or  deceased  member  at  a fair  value,  failing  which  the  retiring 
member  or  the  representatives  of  the  deceased  member  should  have  the 
right  to  apply  to  the  Court  in  terms  of  paragraph  (c)  below  or  at  his  or  their 
own  hand  to  have  the  incorporated  partnership  wound  up,  the  liquidator, 
failing  agreement,  being  appointed  by  the  Court; 

(b)  the  remaining  members  should  have  the  option  of  requiring  the  retiring  member 
or  the  representatives  of  the  deceased  member  to  sell  his  shares  to  them  at  a 
fair  value  failing  which  the  remaining  members  should  have  the  right  to  apply 
to  the  Court  in  terms  of  paragraph  (c)  below  or  at  their  own  hand  to  have 
the  incorporated  partnership  wound  up,  the  liquidator,  failing  agreement,  to 
be  appointed  by  the  Court;  and 

(c)  the  Court  should  be  empowered,  on  application  by  the  retiring  member,  the 
representatives  of  the  deceased  member,  or  the  remaining  members,  as  the 
case  may  be,  and  on  being  satisfied  that  the  interests  of  creditors  would  not  be 
prejudiced,  to  authorise  the  purchase  of  the  shares  by  the  incorporated 
partnership  and  make  an  order  accordingly  for  the  reduction  of  its  share  capital. 

If  such  an  incorporated  partnership  were  instituted  it  should  be  permissible  for  all 
the  members  of  any  existing  private  company  to  convert  it  into  an  incorporated 
partnership.  The  intention  is  that  the  constitution  of  an  incorporated  partnership 
at  least  in  relation  to  the  matters  in  paragraphs  (a),  (b)  and  (c),  should  be  unalterable 
except  with  the  consent  of  all  the  members. 


Board  of  Trade  Inspections 

41.  Section  164  gives  the  Board  of  Trade  power  to  appoint  an  inspector  in  the 
case  ot  a company  having  a share  capital  on  the  application  either  of  not  less  than 
P^bers  or  of  members  holding  not  less  than  one-tenth  of  the  shares  issued, 
ana  in  the  case  of  a company  not  having  share  capital  on  the  application  of  not  less 
man  one-htth  in  number  of  the  persons  on  the  company’s  register  of  members.  The 
Board  may  require  the  applicants  to  give  security  for  costs  up  to  an  amount  not 
exceedmg  £100.  Under  section  165  (a)  the  Board  of  Trade  shall  appoint  an  inspector 
1hrt . company  request  by  special  resolution  or  the  Court  by  order  declare  that  the 
atrairs  ot  the  company  ought  to  be  investigated,  and  under  section  165  (b)  the  Board 
may  appomtan  inspector  if  circumstances  suggest  broadly  speaking  that  the  company’s 
business  is  being  conducted  fraudulently  “ or  in  a manner  oppressive  to  any  part  of 

™*Sn?fW°r.  “S  ™.em.bers  have  n°‘  be?n  properly  informed  of  its  affairs.  We 
understand  that  accordingly  any  member  of  a company  may  approach  the  Board  of 

B^d^dStiS°ftit6ftere?snathe-  °f  °P,pre.Ssion  and  we  beIieve  that  if  the 

atmointed  fit”0  faae  case  for .investigation  an  inspector  will  be 

appointed.  It  may  be  noted  that  this  appears  to  give  a remedy  to  anv  shareholder 

° sha/eb°ldin§  without  any  security  for  costs  being  required. 

vVe  do  not  have  mformation  as  to  how  often  or  to  what  extent  advantage  has  been  taken 
of  section  16o  (b)  nor  what  the  Board  of  Trade  require  in  the  w of substantiattog 

' 169  (3)  KtitkS'the  CbT.  * considers  * expedient  can  unde? 

section  petition  the  Court  to  wind  up  the  company  if  the  Court  thinks  it  is  iust 

Z J^lt*b,e’,°C  ^ ^Ml0n  f?r  an  order  setrtion  210,  it  wo^ldl^ar  to  a 
member  complaining  of  oppression  may  find  his  best  remedy  and  certainlyone  which 

T^n°\r°1Ve  “nlTWn  Habmty  for  expenses  to  be  an  ipproaS  to  the Boimf  of 
Trade.  Moreover  a threat  to  employ  that  remedy  may  have  sudi  an  effect  ™ the 
jtotop^py  or  majority  as  to  make  its  employment  unnecessary.  If  the  Board  of  Trade 
inspection  attracts  publicity,  and  moreover  if  there  is  later  a winding  up  we  anticinate 
of  the 'member’s  interest  might  be  less  at  the  end  of  ttufday’than  if  he had 

^l^daS^Se.10  Pr0Ceed  " -‘ion  210.  ^hav^no 
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9.  Protection  of  Special  Classes  of  Shares 

42.  Whilst  the  machinery  provided  for  the  protection  of  the  holders  of  special 
classes  of  shares  is  cumbersome,  it  nevertheless  is  effective  for  its  immediate  purpose. 
The  application  to  the  Court  must  be  made  within  21  days  after  the  consent  to  the 
variation  is  given  on  behalf  of  the  class  concerned  or  the  resolution  of  the  class  meeting 
is  passed,  and  the  applicant  must  hold  15  per  cent,  of  the  issued  shares  of  the  class 
or,  otherwise  have  the  written  authority  of  other  shareholders  of  that  class  making 
up  the  requisite  percentage.  Although  it  is  sometimes  difficult  to  comply  with  these 
conditions  in  due  time,  yet  an  extension  of  the  period  of  21  days  does  not  appear 
to  be  warranted. 

43.  For  the  application  to  be  successful  the  Court  must  be  satisfied  that,  having 
regard  to  all  the  circumstances  of  the  case,  the  variation  of  rights  would  unfairly 
prejudice  the  shareholders  of  the  class  concerned,  but  the  Court  is  empowered  only 
to  disallow  or  confirm  the  variation.  It  is  submitted  that  the  Court  should  have  power 
to  amend  the  variation  or  to  approve  it  subject  to  such  conditions  as  the  Court  may 
deem  just  and  equitable. 

44.  An  appeal  to  the  Court  under  section  72  is  competent  only  when  the  consent 
of  the  class  of  shareholders  affected  is  required  in  virtue  of  the  company’s  memorandum 
or  articles.  On  the  other  hand  a regulation  in  terms  similar  to  article  4 of  Table  A 
is  frequently  inserted  in  modem  articles  of  association.  It  is  therefore  submitted  that 
it  should  be  enacted  that  where  the  share  capital  of  a company  is  divided  into  different 
classes  of  shares  and  provision  is  made  to  vary  the  rights  attached  to  any  class  of 
shares,  these  rights  should  be  capable  of  being  varied  only  with  the  sanction  of  an 
extraordinary  resolution  passed  at  a separate  meeting  of  holders  of  the  shares  of  that 
class  or  with  the  consent  in  writing  of  the  holders  of  three-fourths  of  the  issued  shares 
of  the  class. 

45.  Certain  difficulties  have  arisen  in  regard  to  the  interpretation  of  “ variation  ”. 
It  has  been  held  that  an  act  which  merely  dilutes  the  voting  power  of  the  holders 
of  a special  class  of  shares  does  not  constitute  a variation  of  rights.  Similarly 
where  the  enjoyment  of  the  rights  attached  to  a particular  class  has  been  “ affected 
as  a matter  of  business  ” that  does  not  mean — it  has  been  judicially  decided — that 
these  rights  have  been  “ varied  as  a matter  of  law  Doubt  has  been  expressed  in 
certain  quarters  as  to  the  correctness  of  the  two  relevant  decisions  of  the  Court  of 
Appeal.  Where  the  rights  of  a class  of  shareholders,  however,  are  “ affected  ” to 
such  an  extent  that  their  consent  is  required,  it  seems  appropriate  that  the  variation 
in  the  rights  must  be  of  a substantial  nature  and  not  simply  affecting,  albeit  adversely, 
the  value  of  the  shares,  nor  simply  reducing  the  relative  voting  strength  of  the  shares 
concerned.  (Undue  discrimination  between  the  holders  of  different  classes  of  shares 
may  amount  to  oppression  from  which  relief  can  be  sought  under  section  210.)  In 
this  connection  the  position  might  be  clarified  if  regulation  5 of  Table  A were  to  be 
included  as  a section  of  the  Act  subject  to  the  proviso  that  a company  should  be 
entitled  to  make  provision  to  the  contrary  in  its  articles  of  association. 

46.  The  decision  in  the  case  of  Marshall  Fleming,  [1938]  S.C.  873,  allows  in 
Scotland  alteration  of  class  rights  which  are  defined  in  the  company’s  memorandum 
of  association  without  reserved  power  therein  for  alteration  provided  that  the 
contemporaneous  articles  of  association  contain  a clause  on  the  lines  of  regulation  4 
of  Table  A.  This  is  at  variance  with  the  Law  in  England  where  it  is-  understood  that 
it  is  necessary  in  these  circumstances  to  make  an  application  to  the  Court  under 
section  206.  In  the  event  of  a decision  reversing  or  disapproving  the  ratio  in  Marshall 
Fleming’s  case  companies  which  in  their  procedure  may  have  depended  on  that  ratio 
will  inevitably  find  themselves  in  difficulty.  We  can  see  no  reason  to  question  the 
soundness  of  the  decision  in  Marshall  Fleming’s  case  where  class  consent  will  have 
been  obtained,  and  in  any  event  the  benefit  of  section  72  is  always  available  to 
dissentients.  We  therefore  recommend  that  section  23  be  amplified  to  give  statutory 
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authority  to  the  decision  in  circumstances  which  involve  variation  of  rights  without 
alteration  of  capital  by  way  of  reduction  or  compromise  arrangement  affecting  its 
paid-up  value. 


16.  Take-over  Bids 

Definition  of  take-over  bids 

47.  For  the  purposes  of  the  memorandum  a take-over  bid  is  deemed  to  be  an 
offer  made  simultaneously  to  holders  of  one  or  more  classes  of  shares  in  a company 
to  acquire  their  respective  holdings  in  an  attempt  to  obtain  control  of  the  voting 
power  of  such  company.  Where  the  stock  or  shares  of  a company  are  dealt  in  on  one 
or  more  stock  exchanges  control  can  be  obtained  by  purchasing  gradually  a sufficient 
quantity  of  the  investment  in  the  market.  This  type  of  acquisition  is  not  under 
consideration  in  this  memorandum. 

Merits  of  and  objections  to  take-over  bids 

48.  It  is  the  fashion  to  be  critical  of  these  and  it  is  believed  that  this  attitude  had 
been  fostered  by  ill-informed  reporting  in  the  Press  in  a desire  to  create  a sensation  of 
what  is  frequently  an  eminently  desirable  and  business-like  transaction.  So  far  has 
this  attitude  gone  that  the  mere  name  “ Take-Over  Bids  ” now  conveys  the  impression 
of  some  shady  piece  of  financial  manipulation.  In  point  of  fact  a take-over  bid  can  be, 
and  usually  is,  a sound  piece  of  business  beneficial  both  to  the  holder  of  the  shares 
which  are  acquired,  because  normally  he  is  offered  a price  in  excess  of  what  he  could 
otherwise  get,  and  to  the  purchaser  who  believes  that  by  his  skill,  knowledge  and 
enthusiasm  he  can  make  his  new  acquisition  more  successful. 


49.  In  the  early  stage  of  the  development  of  the  technique  of  the  take-over  bid 
it  was  directed  mainly  towards  companies  whose  shareholders  (possibly  unwittingly) 
were  suffering  from  a board  of  directors  who  were  content  to  follow  a policy  of 
extreme  conservation,  maintaining  a small  but  regular  dividend  policy,  amassing 
spectacular  reserves  and  liquid  assets,  and  not  seeking  to  expand  the  business  under 
their  control.  Such  a policy  results  in  the  shareholders  not  being  able  to  realise 
the  true  value  of  their  holdings  on  the  stock  exchange.  There  have  been  instances 
of  directors  raising  their  dividends  with  unseemly  haste  and  to  dizzy  heights  in  order 
to  fight  off  the  threat  of  a take-over  bid. 


50.  The  take-over  bid  is  also  frequently  used  as  a convenient  method  of  merging 
one  or  more  concerns  in  similar  or  ancillary  types  of  business  where  by  common 
marketing  policies,  reduction  in  administrative  staff,  rationalisation  of  production 
&c.,  there  emerges  a larger  unit  producing  more  cheaply.  It  is  worth  noting  that  where 
the  consideration  in  such  a transaction  is  shares  in  the  acquiring  company  the  selling 
shareholders  retain  a stake  in  their  original  investment. 

,uid?  d,°  not  ^ a ^ °Perate  to  the  disadvantage  of  the  share- 
h°  seffi*ei,r  s£art?;  , declsl0n  to  sell  rests  with  them  and  if  the  bid  is 
accepted  b>  sufficient  shareholders  to  allow  control  to  pass  into  new  hands  it  is  a 
fan  assumption  that  the  terms  of  the  offer  are  reasonable.  The  only  erception  to 
is  where  less  than  1°  per  cent,  of  shareholders  refuse  to  accept  the 
sh”frehnwe^  ™ 209  *?[  Coi??ames  Act,  1948,  this  minority  of  dissentient 

h In  !*  compelled  to  sell  for  the  same  consideration  as  in  the  original 

tbat,  anyone  should  be  forced  to  sell  his  property,  but 
^ iLf  doubtful  if  he  is  losing  much  in  the  circumstances  mentioned  as  his 
pos  tion  as  one  of  a minority  of  less  than  10  per  cent,  is  unlikely  to  be  enviable  The 
company  taken  over  is  unlikely  to  be  administered  for  the  benefit  of  the  minority. 

main,  the  shareholder  accepting  a take-over  bid  if  he  has  had  the 
^ ^ft?,C0m\t0  a decision’  reference  to  which  is  made 

feSHth “£ wbat  foU°ws  toe  change  in  control  proves  he  sold  too 
^ ^en  the  use  to  which  the  acquired  company  is  put  after  the 
Change  m control  winch  is  the  feature  of  such  a transaction  which  attracts  criticism. 
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It  is  wrong,  however,  to  lay  the  blame  for  this  at  the  door  of  the  take-over  bid  which 
is  merely  an  ordinary  business  transaction.  If  it  transpires  that  the  purchaser  had 
a truer  appreciation  of  the  value  of  the  assets  and  acquired  control  merely  in  order 
to  sell  these,  liquidate  the  company  and  make  a profit,  it  may  be  that  the  former 
directors  had  failed  to  make  full  use  of  the  assets. 

53.  It  is  submitted  that  shareholders  faced  with  a take-over  bid  are  entitled  to  all 
the  help  and  advice  which  their  directors  from  the  intimate  knowledge  of  the 
company’s  affairs  can  provide.  Apart  from  a necessity  for  putting  more  respon- 
sibility on  directors,  the  combined  effect  of  the  Companies  Act,  194S,  and  the 
Prevention  of  Fraud  (Investments)  Act,  1958,  and  the  rules  issued  thereunder  appear 
adequate  to  ensure  that  shareholders  are  not  trapped  into  accepting  offers  as  a result 
of  misrepresentation  of  facts  or  inadequate  information. 

54.  We  recommend  that  in  every  case  where  a take-over  bid  is  made  direct  to 
shareholders  the  directors  of  the  offeree  company  should  within,  say,  14  days  of  the 
offer,  be  obliged  to  circularise  their  shareholders  with  advice  as  to  acceptance  or 
refusal.  In  addition  to  the  points  covered  in  the  Third  Schedule  to  the  proposed  rules 
to  be  issued  under  the  Prevention  of  Fraud  (Investments)  Act,  1958,  now  in  draft,  we 
consider  that  directors  should  also  inform  shareholders  on  the  following: — 

(а)  the  prospects  of  the  industry  in  general  and  the  company  in  particular; 

(б)  whether  in  their  opinion  the  present  value  of  the  assets  of  the  company  differs 
substantially  from  the  balance  sheet  figures; 

(c)  what  they  know  of  the  financial  standing  of  the  offerers;  and 

(d)  whether  the  method  of  settlement  appears  satisfactory. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  Own  Shares 

(a)  Purchase  by  a company  of  its  own  shares  section  54,  Companies  Act,  1948 

55.  There  are  no  reported  cases  of  proceedings  taken  under  this  section  and  no 
information  is  available  on  investigations  which  may  have  taken  place  through  the 
Board  of  Trade.  The  rights  of  creditors  and  minority  shareholders  might  however,  be 
seriously  affected  if  the  provisions  of  section  54  are  not  observed. 

56.  The  wording  of  section  54  is  not  at  all  dear  and  there  is  considerable  doubt 
in  the  legal  profession  as  to  its  effect.  In  many  cases  it  is  thought  that  in  practice 
Company  X is,  by  means  of  a bridging  loan  from  a bank,  purchasing  the  shares  of 
Company  Y and  thereafter  repaying  the  borrowed  moneys  by  utilising  the  cash 
resources  of  Y or  cash  received  from  mortgaging  the  assets  of  Y.  It  is  recommended 
that  this  section  be  clarified  by  the  legislature  as  to  whether  or  not  such  an  operation 
involves  “ financial  assistance  ...  in  connection  with  a purchase  made  ”, 

57.  Although  the  sale  of  shares  in  a company  by  a member  to  that  company  is 
void  and  he  is  liable  to  be  restored  to  the  register,  any  other  contract  of  sale  or  any 
security  given  in  breach  of  this  section  is  not  invalidated  thereby.  Circumstances 
can  occur  where  such  a breach  would  materially  prejudice  third  parties.  For  example, 
a member  of  an  insolvent  company  might  purchase  shares  of  another  member  in  that 
company  with  the  company’s  financial  assistance.  It  is  recommended  that  any  act 
done  in  breach  of  this  section  be  voidable  at  the  instance  of  any  party  prejudiced  thereby. 

(b)  Reduction  of  capital 

Sections  66-71 , Companies  Act,  1948 

58.  The  rights  of  creditors,  shareholders  and  the  investing  public  are  in  most 
instances  sufficiently  safeguarded  by  sections  66-71,  but  members  might  be  prejudiced 
by  the  actings  of  company  officials. 

59.  The  jurisdiction  of  the  Sheriff  Court  under  section  220  is  limited  to  companies 
with  an  issued  and  paid-up  capital  of  £10,000.  It  is  recommended  that  this  jurisdiction 
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be  extended  to  take  account  of  increasing  values  and  should  extend  to  companies  with 
an  issued  and  paid-up  capital  of,  say,  £50,000. 

60.  The  liability  of  members  at  the  date  of  registration  of  the  order  for  reduction 
under  section  70  is  perhaps  in  all  cases  not  recognised.  It  is  submitted  that  no 
legislative  change  is,  however,  required. 


24.  Company  and  Business  Names 

61.  We  find  in  practice  frequent  and  considerable  difficulty  in  ascertaining  that 
a name  proposed  for  a new  company  is  available  for  registration.  It  is  not  an 
exaggeration  to  say  that  this  aspect  of  incorporation  is  by  far  the  most  troublesome. 
Part  of  the  difficulty  may  arise  from  the  grounds  upon  which  the  Board  of  Trade 
considers  a name  to  be  “undesirable”  in  terms  of  section  17  being  unknown  to 
the  applicant.  The  practice  whereby  the  Registrar  on  behalf  of  the  Board  examines 
a proposed  name  avoids  delay,  where  he  is  in  a position  to  issue  a letter  of  provisional 
approval.  But  what  does  cause  perplexity  is  the  situation  where  he  may  intimate 
that  the  name  is  not  available.  The  applicant  does  not  necessarily  have  to  be  given 
any  specific  reason  and  is  under  the  difficulty  of  re-submitting  the  name  in  adjusted 
forms,  sometimes  repeatedly,  or  with  alternative  names,  in  order  to  find  one  which 
is  available  and  which  suits  his  purpose.  This  is  not  only  a nuisance,  but  seems  to  put 
the  staff  of  the  Registrar  of  Companies  to  considerable  and  largely  fruitless  trouble. 
While  the  official  circular  with  reference  to  section  17  (No.  C.186)  seeks  to  give  guidance 
to  the  public,  it  does  not  appear  necessarily  to  give  all  the  reasons  which  will  lead  to  the 
refusal  of  a name.  It  is  in  general  terms  and  does  not  in  practice  seem  to  cover  all  the 
official  rules.  These  rules  are  understood  to  be  contained  in  departmental  instructions 
issued  by  the  Board  of  Trade  to  the  Registrar  and  treated  as  confidential.  Consequently, 
while  an  individual  member  of  the  public  may  over  a period  come  to  learn  some  of  the 
official  objections,  others  who  do  not  happen  to  be  frequently  in  touch  with  the 
Registrar  on  the  subject  do  not  do  so.  Furthermore,  members  of  the  Registrar’s  staff 
from  time  to  time  dealing  with  this  particular  matter  change  and  complete  uniformity 
of  practice  may  not  always  be  achieved  in  consequence.  It  is  in  our  view  highly 
desirable  that  the  Board  of  Trade  should  make  available  to  the  public  rules  governing 
me  whole  matter.  We  can  see  no  conceivable  objection  to  this,  always  provided  the 
Board  of  Trade  reserves  the  right  of  final  decision. 


62.  We  believe,  for  example,  that  although  the  circular  No.  C.  186  does  not  say  so 
the  inclusion  of  the  word  “ Scotland  ” in  a proposed  name  is  not  normally  allowed 
unless  the  proposed  company  is  to  be  an  associate  or  subsidiary  in  Scotland  of  an 
English  or  forei gn  company.  Not  only  is  this  an  instance  of  a rule  which  is  not  generally 
known  to  the  public, .but  it  also  denies  to  a Scots  company  the  use  of  the  country  in  its 
name  which  may  well  be  fully  justified  by  the  intended  scope  of  its  operations. 

63.  On  a company  seeking  the  approval  of  the  Board  of  Trade  to  change  its  name 
m terms  of  section  18  (1)  standard  questions  are  in  all  cases  raised  as  to  the  reasons 
for  the  change,  whether  any  change  is  taking  place  in  the  nature  of  the  business  or  has 
recently  taken  place  or  is  contemplated  in  shareholdings  or  directorate,  and  if  so,  for 
further  information  as  to  the  consideration  given  for  shares  and  the  assets  or  liabilities 
of  the  company  at  the  time.  While  the  propriety  of  such  inquiry  is  not  in  question, 
it  appears  to  us  desirable  that  as  m the  case  of  names  for  new  companies  the  rules 
pubhc11118  &e  SanCtl°n  of  changes  of  names  should  he  defined  and  made  known  to  the 

64.  As  regards  registration  under  the  Registration  of  Business  Names  Act,  1916 
as  now  amended,  the  position  as  to  availability  of  names  appears  broadly  to  be  the 
same  as  for  companies.  There  is,  however,  a difference.  The  admissibility  of  names 
ILm,  t^?s  of  ***011  14  of  the  principal  Act  in  the  hands  of  the  Registrar  who  has 

° re™ve  f business  name  from  the  register  where  it  is  misleading. 
The  section  confers  a right  of  appeal  to  the  Board  of  Trade  upon  any  decision  of  the 
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Registrar  under  it.  The  Registrar  makes  available  to  the  public  a circular  (R  43)  which 
is  in  effect  identical  with  circular  No.  C.  186  above  mentioned.  We  have  the  same 
comments  to  offer  on  that  circular  as  above  in  connection  with  company  names. 
We  feel  that  the  effect  of  section  14  of  the  Registration  of  Business  Names  Act  might 
well  be  applied  to  company  names  so  that  in  both  cases  the  Registrar  in  the  first  instance 
would  be  the  judge  of  availability  and  there  would  be  a right  of  appeal  to  the  Board  of 
Trade  for  final  decision  in  case  of  question. 

65.  We  feel  that  any  measures  which  are  practicable  to  enforce  more  strict 
compliance  with  the  Registration  of  Business  Names  Act  than  is  believed  to  be  generally 
the  case  should  be  taken,  both  as  regards  initial  registration  and  the  registration  of 
changes. 


SUMMARY  OF  RECOMMENDATIONS 

1.  Incorporation  of  Companies 

(а)  Requirements  as  to  minimum  Number  of  Members  and  other  conditions  of 

Incorporation 
66.  It  is  recommended: — 

(1)  That  a private  company  which  is  a wholly  owned  subsidiary  need  have  only 
one  member.  (Paragraph  6.) 

(2)  That  section  1 be  amended  to  define  the  “ lawful  purpose  ” for  which  persons 
may  be  associated  to  form  an  incorporated  company  as  being  one  of  the 
objects  stated  in  the  memorandum  of  association  of  the  company. 
(Paragraph  7.) 

(3)  That  it  should  be  obligatory  for  the  subscribers  to  the  memorandum  of 
association  of  a company  to  subscribe  for  share  capital  to  the  nominal  value 
of  at  least  £100  and  that  it  be  required  that  such  share  capital  be  paid  up  in 
cash.  (Paragraph  8.) 

(4)  If  recommendation  (2)  above  is  adopted  that  the  Declaration  of  Compliance 
(form  41)  be  altered  to  state  expressly  that  there  has  been  compliance  with 
section  1 as  amended.  If  recommendation  (2)  above  is  not  adopted  that  the 
use  of  the  Declaration  of  Compliance  be  discontinued.  (Paragraph  9.) 

(A)  Limitation  of  Objects  to  those  stated  in  the  Memorandum,  &c. 

(5)  That  every  company  should  have  as  regards  third  parties  the  same  powers  as 
an  individual.  (Paragraph  10.) 

(6)  That  the  common  form  powers  usually  incorporated  in  the  objects  clause  of 
the  memorandum  of  association  should  be  set  out  in  the  Companies  Act  and 
that  it  should  be  provided  that  all  companies  shall  be  deemed  to  have  these 
powers.  (Paragraph  11.) 

(7)  That  section  5 (9)  of  the  Companies  Act  be  amended  to  make  it  clear  that 
application  may  be  made  to  the  Court  outwith  a period  of  21  days  from 
the  date  of  the  alteration  to  cancel  the  purported  alteration  to  the  provisions 
of  a company’s  memorandum  of  association  which  is  not  authorised  by 
section  5 (1).  (Paragraph  12.) 

(d)  Shares  of  no  par  value 

(8)  That  no  par  value  shares  should  be  permitted  to  the  limited  extent  referred  to 
in  the  memorandum  by  the  Council  dated  7th  March,  1953.  (Paragraph  14.) 

2.  Classification  of  Companies 

(б)  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 

(«)  That  all  private  companies,  except  those  in  which  a public  company  holds 
shares,  should  be  exempt.  (Paragraphs  16  and  17.) 
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(c)  Unlimited  Companies  and  Companies  limited  by  Guarantee 

(9)  That  companies  limited  by  guarantee  and  not  having  a share  capital  should 
be  permitted  to  adopt  all  or  any  of  the  regulations  contained  in  Table  C. 
(Paragraphs  19  and  20.) 

(10)  That  the  Board  of  Trade  be  given  power  by  regulation  to  determine  the 
circumstances  and  the  form  in  which  copies  will  be  accepted  instead  of  prints. 
If  this  recommendation  is  not  acceptable  that  the  privilege  granted  under  the 
proviso  to  section  143  (1)  of  the  Companies  Act  to  exempt  private  companies 
be  extended  to  all  private  companies  and  to  companies  limited  by  guarantee 
and  unlimited  companies.  (Paragraph  21.) 

(1 1)  That  paragraphs  (a)  and  (c)  of  subsection  1 of  section  28  of  the  Companies 
Act  should  not  apply  to  companies  limited  by  guarantee  and  not  having  a 
share  capital.  (Paragraphs  22  and  23.) 

5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control 
retained  by  Shareholders 

(12)  That  the  directors  should  be  required  to  obtain  the  sanction  of  the  company 
in  general  meeting  before: — 

(a)  taking  any  action  which  would  effect  a substantial  alteration  in  the 
nature  of  the  company’s  assets  or  the  abandonment  of  a main  trading 
activity.  (Paragraph  24.) 

(b)  issue  any  shares  otherwise  than  to  the  existing  shareholders  pro  rata  to 
their  holdings.  (Paragraph  25.) 

8.  The  Protection  of  Minorities 
That  the  Law  be  altered  along  the  following  lines : — 

(a)  The  company  or  any  member  to  be  able  to  take  proceedings  to  oblige 
the  directors  or  any  of  them  to  comply  with  their  duties  or  to  prevent 
them  from  committing  a breach  of  their  duties  or  to  obtain  redress  from 
them  for  a breach. 

(b)  Where  a member  takes  proceedings  he  is  to  be  considered  to  be  taking 
them  on  behalf  of  the  members,  except  the  defenders,  but  the  company 
and  any  member  to  be  entitled  to  join  in  the  proceedings.  The  Court  to 
have  power  to  direct  that  any  sum  found  due  to  the  pursuer  shall  be 
payable  to  the  pursuer  or  the  company  or  such  member  or  classes  of 
members  as  the  Court  thinks  fit.  (Paragraphs  27-29.) 

(13)  That  any  member  should  be  able  to  take  proceedings  against  the  company: — 

(a)  to  prevent  the  company  acting  illegally  or  ultra  vires  or  on  an  improper 
resolution  or  ( b ) to  have  such  a previous  act  declared  void.  There  would 
require  to  be  a saving  to  protect  third  parties  who  had  transacted  with 
the  company  in  good  faith.  (Paragraphs  27  and  28.) 

(14)  That  an  application  under  section  210  of  the  Companies  Act  should  be 
available  to  a member  who  complains  that  the  affairs  of  the  company  are  being 
conducted,  or  the  powers  of  the  directors  are  being  used,  so  as  unfairly  to 
discriminate  against,  or  be  prejudicial  to  the  interests  of,  any  member. 
(Paragraphs  30-37.) 

(15)  That  it  should  be  unnecessary  for  an  applicant  under  section  210  to  prove 
that  the  facts  would  justify  the  making  of  an  order  to  wind  up.  (Paragraphs 
30-37.) 

(16)  That  where  a director  or  employee  holds  more  than,  say,  10  per  cent,  of  the 
share  capital  of  a company  regard  should  be  had  to  any  conduct  which  affects 
his  office  as  a director  or  his  employment  with  the  company.  (Paragraphs 
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(17)  That  an  application  under  section  210  of  the  Companies  Act  should  be 
competent  in  the  case  of  an  isolated  act  as  well  as  of  a course  of  conduct. 
(Paragraphs  30-37.) 

(18)  That  application  under  section  210  of  the  Companies  Act  should  be  competent 
where  what  is  complained  of  is  discrimination  within  a class  of  members. 
(Paragraphs  30-37.) 

(19)  That  where  an  applicant  obtains  an  order  under  section  210  of  the  Companies 
Act  the  Court,  unless  it  considers  it  would  be  inequitable  to  do  so,  shall  order 
that  the  expenses  of  the  applicant  and  of  the  company,  if  the  company  appears 
in  the  action,  shall  be  paid  by  the  directors  or  members  whose  conduct  has 
been  the  subject  of  the  complaint  jointly  and  severally  or  in  such  proportions 
as  the  Court  thinks  fit.  (Paragraph  38.) 

(20)  That  where  the  applicant  does  not  obtain  an  order  it  should  be  at  the  discretion 
of  the  Court  to  order  the  costs  of  parties  to  be  paid  by  the  company  unless 
satisfied  that  the  action  of  the  applicant  in  taking  proceedings  was  frivolous. 
(Paragraph  38.) 

(21)  That  a new  form  of  body  corporate  should  be  instituted  on  the  lines  set  out 
in  paragraph  40.  (Paragraphs  39  and  40.) 

9.  Protection  of  Special  Classes  of  Members 

(22)  That,  where  the  share  capital  of  a company  is  divided  into  different  classes  of 
shares  and  provision  is  made  to  vary  the  rights  attached  to  any  class  of  shares, 
these  rights  should  be  capable  of  being  varied  only  with  the  sanction  of  an 
extraordinary  resolution  passed  at  a separate  meeting  of  the  holders  of  the 
shares  of  that  class  or  with  the  consent  in  writing  of  the  holders  of  three-fourths 
of  the  issued  shares  of  that  class.  (Paragraph  44.) 

(23)  That  the  provisions  of  Regulation  5 of  Table  A should  be  included  in  the  Act 
subject  to  the  proviso  that  the  company  should  be  entitled  to  make  provision 
to  the  contrary  in  its  Articles  of  Association.  (Paragraph  45.) 

(24)  That  section  23  be  amplified  to  give  statutory  authority  to  the  decision  in 
Marshall  Fleming  & Co.,  [1938]  S.C.  873.  (Paragraph  46.) 

16.  Take-over  Bids 

(25)  That  where  a take-over  bid  is  made  direct  to  the  shareholders  the  directors  of 
the  offeree  company  should  be  obliged  within,  say,  14  days  of  the  offer, 
to  circularise  their  shareholders  with  advice  as  to  acceptance  or  refusal  and  to 
give  the  shareholders  information  on  the  following: — 

(a)  the  prospects  of  the  industry  in  general  and  the  company  in  particular; 

(b)  whether  in  their  opinion  the  present  value  of  the  assets  of  the  company 
differs  substantially  from  the  balance  sheet  figures; 

(c)  what  they  know  of  the  financial  standing  of  the  offerees;  and 

(d)  whether  the  method  of  settlement  appears  satisfactory.  (Paragraphs 
53  and  54.) 

20.  Reduction  of  Capital  and  Purchase  by  the  Company  of  its  own  Shares 

(a)  Purchase  by  a company  of  its  own  Shares 

(26)  That  the  provisions  of  section  54  (1)  prohibiting  whether  directly  or  indirectly 
any  financial  assistance  for  the  purpose  of  or  in  connection  with  a purchase 
of  shares  in  the  company  be  clarified.  (Paragraph  57.) 

(27)  That  any  transaction  carried  out  in  breach  of  section  54  be  voidable  at  the 
Instance  of  any  party  prejudiced  thereby.  (Paragraph  57.) 
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(4)  Reduction  of  Capital 

(28)  That  the  jurisdiction  of  the  Sheriff  Court  to  wind  up  any  company  registered 
in  Scotland  should  be  extended  to  include  companies  having  a paid-up  share 
capital  not  exceeding  £50,000.  (Paragraph  59.) 


24.  Company  and  Business  Names 

(29)  That  the  Board  of  Trade  rules  for  the  approval  of  names  of  new  companies 
and  for  changes  of  name  of  existing  companies  should  be  published.  (Para- 
graphs 61-63.) 

(30)  That  the  use  of  the  word  “ Scotland  ”,  “ Scottish  ”,  “ Scots  ” and  any  similar 
word  relating  to  the  country  should  be  available  to  Scottish  companies  when- 
ever justified  by  their  own  operations.  (Paragraph  62.) 

(31)  That  there  should  be  a right  of  appeal  to  the  Board  of  Trade  against  the 
decision  of  the  Registrar  as  to  the  availability  of  a name  for  a new  company 
(Paragraph  64.) 

In  Name  of  the  Council, 


18th  August,  1960. 


J.  N.  D ANDIE, 
President. 


ANNEX  A 

(See  paragraph  27) 

1.  In  essence  we  understand  the  rule  in  Foss  v.  Harbottle  does  not  apply  : 

(1)  If  the  act  complained  of  is  ultra  vires  and  therefore  cannot  be  ratified  by  an 
ordinary  resolution  of  the  company. 

(2)  If  the  act  complained  of  is  a “ Fraud  on  the  Minority  ” and  the  offenders  by 
their  control  of  the  company  can  prevent  the  company  from  taking  action. 

(3)  If  the  matter  complained  of  was  one  which  could  validly  be  done  or  sanctioned 
not  by  a simple  majority  of  the  members  but  only  by  some  special  majority— 
e.g.,  a special  resolution. 

(4)  There  appears  to  be  a fourth  exception  which  is  difficult  to  relate  to  particular 
circumstances,  viz.: — 

If  the  act  complained  of  is  not  only  a breach  of  duty  to  the  company  but 
also  a breach  of  the  complaining  members’  rights  unless  it  can  be  ratified 
by  an  ordinary  resolution. 

2.  With  reference  to  the  application  of  the  principles  of  the  rule  to  different 
arcumstances : — - 

(1)  It  is  by  no  means  easy  to  state  what  wrongful  acts  may  and  what  wrongful 
acts  may  not  be  ratified  by  an  ordinary  resolution. 

(2)  The  same  difficulty  can  arise  in  distinguishing  between  a breach  of  duty  to 
the  company  alone  and  a breach  of  duty  owed  to  a member.  The  Memorandum 
and  Articles  is  a contract — albeit  variable  by  one  party  alone — between  the 
company  and  each  member  and  accordingly  if  there  is  a breach  of  it  the 
members’  rights  are  affected.  The  fault  may  or  may  not  be  ratifiable  by 
ordinary  resolution.  An  alteration  of  the  Memorandum  and  Articles  is  of 
course,  also  in  this  sense  a breach  of  the  members’  rights,  but  when  effected 
by  Special  Resolution  has  statutory  approval  subject  to  certain  limitations— 
sections  5,  10,  22,  23,  210.  The  question  of  bona  fides  still  remains  and  in  this 
connection  we  feel  the  Courts  have  taken  a narrow  view  of  cases  quoted  in 
Buckley , 13th  edition,  at  pp.  38-40. 
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3.  With  reference  to  reconciling  judgments  in  different  cases  with  the  principles  of 
the  rule,  a fundamental  issue  is  involved  in  the  question  whether  votes  have  been 
exercised  “ bona  fide  for  the  benefit  of  the  company  as  a whole  that  they  should 
be  is  postulated  m Allen  v.  Gold  Reefs  of  West  Africa  (1900)  Ch.  656  C.A.,  but  see 
many  other  cases  and  particularly  Baird  v.  Baird  & Co . (1949)  S.L.T.  368,  and  the 
Master  of  the  Rolls  “ hypothetical  member  ” in  Greenhalgh  v.  Alderne  Cinemas  Ltd. 
(1951)  Ch.  286.  Another  example  of  decisions  which  we  believe  to  be  difficult  to 
reconcile  with  the  rule  are  those  relating  to  appropriation  of  the  minority’s  shares  by 
the  majority  commencing  with  Brown  v.  British  Abrasive  Wheel  Co.  (1919)  1 Ch.  290 
which  are  fully  discussed  in  Professor  L.  C.  B.  Gower’s  Principles  of  Modern  Company 
Law,  p.  499  et  seq.  It  would  also  appear  that  the  rule  excludes  a member  as  opposed 
to  the  company  taking  proceedings  where  the  breach  of  duty  arises  from  negligence 
rather  than  fraud,  Pavlides  v.  Jensen  (1956)  Ch.  565.  Furthermore  when  a member 
can  take  action  where  there  is  involved  a breach  of  his  own  rights  and  a breach  of  the 
company’s  rights  difficult  considerations  can  arise  as  to  whether  the  action  should  be 
on  behalf  of  himself  and  other  members  or  only  on  his  own  behalf. 

4.  We  also  consider  that  the  fact  that  a wrong  can  be  ratified  by  ordinary  resolution 
is  not  a good  ground  for  barring  proceedings  if  in  fact  the  wrong  is  not  ratified  but 
continues.  We  would  refer  to  the  observations  on  the  ultra  vires  rule  as  being  no 
protection  to  shareholders  contained  in  the  Cohen  Report  (Cmd.  6659),  paragraph  12 
(on  which  section  5 of  the  Act  is  based).  We  would  also  refer  to  the  decision  in 
Danish  Mercantile  Co.  Ltd.  and  Others  v.  Beaumont  and  Another  (1951)  Ch.  680  that 
a company  may  decide  to  take  proceedings  for  a breach  of  duty  to  it  by  a resolution 
at  a general  meeting. 


ANNEX  B 

(See  paragraph  37) 

1.  Dealing  with  the  question  of  whether  the  Courts  have  taken  a broad  view  on 
the  general  interpretation  of  section  210  we  would  refer  to  the  following  judicial 
comments: — 

(1)  In  the  first  hearing  of  Meyer's  case,  Lord  Cooper  said  (1954,  S.C.,  page  391) : — 

“ In  my  view  the  section  warrants  the  Court  in  looking  at  the  business 
realities  of  a situation  and  does  not  confine  them  to  a narrow  legalistic 
view.”.  This  was  quoted  with  approval  by  Viscount  Simonds  in  the  House 
of  Lords  and  Lord  Denning  in  the  same  case  (1958,  3 All  E.R.,  page  89) 
stated: — 

“ (Section  210)  is  a new  section  designed  to  suppress  an  acknowledged 
mischief.  When  it  comes  before  this  House  for  the  first  time  it  is  in  accord- 
ance with  long  precedent  that  your  Lordships  should  give  such  construction 
as  shall  advance  the  remedy.”. 

(2)  Jenkins,  L.J.,  in  Harmer  (1958,  3 All  E.R.,  page  698)  following  the  opinions 
of  the  judgments  in  the  House  of  Lords  stated : — 

“ Section  210  is  wide  enough  to  cover  oppression  by  anyone  who  is 
taking  part  in  the  conduct  of  the  affairs  of  the  company  whether  de  facto 
or  de  jure.”. 

2.  Turning  to  the  meaning  of  oppression.  Lord  Cooper  in  Meyer's  case  stated: — 

“ The  truth  is  that  whenever  a subsidiary  is  formed  as  in  this  case  with  an 
independent  minority  of  shareholders  the  parent  company  must  if  it  is  engaged 
in  the  same  class  of  business  accept  as  a result  of  having  formed  such  a subsidiary 
an  obligation  so  to  conduct  what  are  in  a sense  its  own  affairs  as  to  deal  fairly 
with  its  subsidiary.”. 

1321 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


2nd  and  3rd  March . 1961]  memorandum  by  the  council 
OF  THE  LAW  SOCIETY  OF  SCOTLAND 


[ Continued 


This  was  quoted  with  approval  by  Viscount  Simonds  in  the  House  of  Lords  and  by 
Jenkins,  L.J.,  in  Harmer.  Viscount  Simonds  in  the  same  case  used  the  dictionary 
definition  of  oppressive — i.e.,  burdensome,  harsh  and  wrongful.  This  was  followed 
by  Jenkins,  L.J.,  and  Romer,  L.J.,  in  Harmer' s case.  It  may,  however,  be  noted  that 
Lord  Morton  in  Meyer's  case  (1958,  3 All  E.R.,  page  74)  stated  “ (the  minority)  cannot 
succeed  in  my  opinion  merely  by  proving  that  the  affairs  of  another  company  are 
being  so  conducted,  i.e.,  oppressively,  even  if  that  other  company  holds  the  majority 
of  shares  in  the  company,  whereof  the  complainers  are  members  and  nominate  the 
majority  of  Directors  He  found  difficulty  in  that  the  conduct  of  the  directors  were 
sins  of  omission  and  not  of  commission,  but  reached  the  conclusion  that  the  affairs 
of  the  company  were  conducted  oppressively.  On  the  other  hand  Lords  Keith  and 
Denning  expressly  stated  that  conduct  which  was  merely  inaction  could  amount  to 
oppression  and  they  and  Viscount  Simonds  considered  that  there  was  misconduct  of 
the  affairs  of  the  company. 

Lord  Keith  said  (page  85): — 

“ Misconduct  in  the  affairs  of  a company  may  be  passive  conduct,  neglect  of 
its  interests,  concealment  from  the  minority  of  knowledge  that  it  is  material  for 
the  company  to  know.”. 

Lord  Cooper  in  Elder's  case  said: — 

...  Conduct  complained  of  should  at  the  lowest  involve  a visible  departure 
from  the  standards  of  fair  dealing  and  a violation  of  the  conditions  of  fair  play 
cm  which  every  shareholder  ...  is  entitled  to  rely.”. 

Lord  Keith  in  Elder  s case  spoke  of  oppression  as  “ A lack  of  probity  and  fair  dealing 
m the  affairs  of  a company  to  the  prejudice  of  some  of  its  members.”. 


J 'Ve.'vi,uld  particularly  stress  the  immediately  preceding  opinion  of  Lord  Keith 
and  Lord  Cooper  s reference  to  “ the  business  realities  of  a situation  It  appears  to 
us  mat  they  go  beyond  the  strict  interpretation  of  “ oppression  ” which  we  believe 
the  Courts  are  entitled  to  take  We  consider  that  oppression  should  cover  unfairness 
speaking  irny  conduct,  active  or  passive,  which  discriminates  against  a 
fi™?oVfiLoPrejU  araI  t0,their  interests.  We  are  supported  in  this  view  by  tire 
S R?"  Pi  Company  Law  Amendment  Committee  of  Northern  Ireland  (Cmd.  393). 

tlif,^  m ,hB  conne?tl(m  that  ‘he  pursuer  failed  in  Elder’s  case  on  the 
rekTnc  t a 0f  ta”.as  a member,  his  complaint  in  substance 

renting  io  oppressive  conduct  to  him  as  a director.  While  we  respectfully  agree  that 
the  decision  was  correct  we  consider  a very  real  problem,  particularly  in  private 
"r*  Invo  ved-  ,We  haTC  considerable  difficulty,  however  in  suggesting  a 
reiTKdv  Reference  is  made  to  the  recommendation  regarding  “ partneishff  caTes  ” 
laic, . One  suggestion  which  we  advance  with  some  hesitation  is  that  in  considerins 
Pt>on  a”d  ®,V1I?S  effec* t0  a remedy  the  Court  shall  have  regard  to  th<? conduct 


Buckley , page  455  et  sea.  and  to  the  tvrvc  Jv™ ^fereJ?e»  however,  is  again  made  to 
considered."  We  think  it  fair  to  sav^tbat  "*lc;h  just  and  equitable  ” was 

another  remedy,  namelv,  at  CommonLaw  theCmrtsw^®  'nr'*6  a minority  had 
up  under  the  1929  Act'  on  the  grounds  that  ft  ™Te™wlllmg  t0  apply  winding 
that  following  on  the  introduction  of  the  new  ^ and  equitable.  It  is  believed 
wns  no  definition  “ juHnd  Zitlble  tSere  m ‘ha  1948  Act  since  there 

interpretation  previously  placed  on  this  phrase  ™uM™  tgeV IWM 
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arising  under  section  210  or  for  that  matter  under  225  (2).  Jenkins,  L J.,  in  Harmer’s 
case  (page  699)  quoting  with  approval  Lord  Cooper  in  Elder's  case  said: — 

“ . . ■ Justice  and  equity  which  led  to  the  grant  of  a winding  up  order  have 
often  been  found  in  conduct  reasonably  capable  of  being  described  as  oppressive 
. . . unfair  abuse  of  powers  and  an  impairment  of  confidence  in  the  probity 
with  which  the  company’s  affairs  are  being  conducted  as  distinguished  from 
mere  resentment  on  the  part  of  a minority  at  being  outvoted  on  some  issue  of 
domestic  policy.  . . 

5.  Lord  Jenkins  also  approved  Lord  Shaw's  repetition  in  Loch  v.  Blackwood  Ltd 
(1924)  A.C.,  page  783,  of  Lord  Clyde’s  dictum  in  Baird  v.  Less  (1924)  S.C.  83,  at 
page  92:— 

“ A shareholder  puts  his  money  into  a company  on  certain  conditions  . . . 
that  the  business  in  which  he  invests  shall  be  limited  to  certain  definite  objects 
. . . that  it  shall  be  carried  on  by  certain  persons  elected  in  a specified  way  and 
. . . shall  be  conducted  in  accordance  with  certain  principles  of  commercial 
administration  defined  in  the  Statute  which  provide  some  guarantee  of  com- 
mercial probity  and  efficiency.  If  shareholders  find  that  these  conditions  or  some 
of  them  are  deliberately  and  consistently  violated  and  set  aside  by  the  action  of 
a member  and  official  of  the  company  who  wields  an  overwhelming  voting  power, 
and  if  the  result  of  that  is  that  for  the  extrication  of  their  rights  as  shareholders 
they  are  deprived  of  the  ordinary  facilities  which  compliance  with  the  Companies 
Act  would  provide  them  with,  there  does  arise  a situation  in  which  it  may  be  just 
and  equitable  for  the  Court  to  wind  up  the  company.”. 

6.  While  there  has  been  no  restatement  of  the  meaning  of  the  just  and  equitable 
rule  it  would  appear  that  there  is  at  least  a suggestion  that  if  oppression  is  present  a 
winding  up  under  the  rule  would  be  justified.  We  do  not  think  that  is  necessarily  so 
and  the  converse  that  if  it  is  just  and  equitable  to  wind  up,  oppression  therefore  is 
present,  is  certainly  not  the  case.  Lord  Keith  in  Elder’s  case  (1952,  S.C.,  page  58) : — 

“ Section  210  does  not  apply  to  all  cases  in  which  it  would  be  just  and  equitable 
to  wind  up  a company  because  some  of  these  are  cases  in  which  it  could  not  be 
said  that  there  is  oppression,”  and  again,  page  59,  “ . . . the  question  of  absence 
of  mutual  confidence  per  se  between  partners  or  between  two  sets  of  shareholders, 
however  relevant  to  a winding  up  seems  to  me  to  have  no  direct  relevance  to  the 
remedy  granted  by  section  210.  It  is  oppression  . . . that  must  be  averred  and 
proved.  Mere  loss  of  confidence  or  pure  deadlock  does  not,  I think,  come  within 
section  210.”. 
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APPENDIX  XLVII 

Memorandum  by  The  Council  of  The  Institute  of  Chartered  Accountants 
of  Scotland 

The  terms  of  reference  to  the  Company  Law  Committee  appointed  under  the 
Chairmanship  of  Lord  Jenkins  by  the  President  of  the  Board  of  Trade  are  as  follows: — ■ 

“ To  review  and  report  upon  the  provisions  and  working  of  the  Companies 
Act,  1948,  the  Prevention  of  Fraud  (Investments)  Act,  1958,  except  insofar  as  it 
relates  to  industrial  and  provident  societies  and  building  societies,  and  the 
Registration  of  Business  Names  Act,  1916,  as  amended;  to  consider  in  the  light 
of  modem  conditions  and  practices,  including  the  practice  of  take-over  bids, 
what  should  be  the  duties  of  directors  and  the  rights  of  shareholders ; and  generally 
to  recommend  what  changes  in  the  law  are  desirable.”. 

The  Committee  has  invited  evidence  from  the  Institute  on  these  matters  and  has  listed 
subjects  on  which  it  specifically  invites  views.  These  subjects  with  our  views  on  them 
are  shown  below.  We  have  inserted  in  square  brackets  certain  additional  sub-headings 
of  our  own. 

For  the  sake  of  brevity  our  memorandum  is  written  in  the  first  person  plural.  It 
expresses  the  views  of  the  Council  of  the  Institute  or  in  some  instances  of  a majority 
of  members  of  the  Council. 

In  the  memorandum  the  Companies  Act,  1948,  is  referred  to  as  “the  Act”, 
references  to  sections  and  Schedules  are  to  sections  of  and  Schedules  to  the  Act  and 
when  the  context  so  admits  the  expression  “ shares  ” includes  stock. 

Our  recommendations  on  the  headings  and  sub-headings  in  this  memorandum 
which  from  our  point  of  view  are  of  major  importance  are  summarised  as  follows: — 
Consideration  should  be  given  to  the  possibility  of  applying  to  companies 
incorporated  under  the  Companies  Act  the  principles  regarding  vires  which 
presently  apply  to  bodies  incorporated  by  Royal  Charter. — 1 (b). 

The  recommendations  of  the  Gedge  Committee  on  shares  of  no  par  value 
should,  subject  to  minor  reservations,  be  implemented. — 1 (d). 

The  present  prohibition  of  partnerships  with  more  than  twenty  members  should 
be  abolished. — 2. 

Exempt  private  companies  should  continue  to  be  exempted  from  filing  a balance 
sheet  and  other  documents  with  the  annual  return. — 3 (b). 

Directors’  powers  and  duties  as  regards  fundamental  changes  in  their  company’s 
activities  should  continue  unaltered. — 5 (a). 

Where,  however,  directors  have  received  a proper  offer  for  the  whole  or 
substantially  the  whole  of  their  company’s  undertaking  and  assets  (as  distinct 
from  a take-over  bid),  they  should  disclose  the  position  to  the  shareholders,  who 
should  then  decide  the  action  to  be  taken. — 5 (b). 

Where  new  shares  are  issued  for  cash  they  should  be  required  to  be  offered 
pro  rata  to  the  existing  equity  shareholders. — 5 (c). 

The  issue  of  equity  shares  carrying  no  votes  or  carrying  only  restricted  voting 
rights  should,  for  the  future,  be  prohibited. — 7.  ° 

The  practice  of  registering  shares  in  the  names  of  nominees  should  not  be 
prohibited,  but  a company  should  be  empowered  to  require  a declaration  as  to 
beneficial  ownership. — 1 1 (a). 

Interests  in  associated  companies  should  be  defined  and  additional  information 
supplied. — 14. 
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Floating  charges  should  be  introduced  into  the  Law  of  Scotland. — 15  (c). 

Fuller  disclosure  in  relation  to  take-over  bids  should  be  required. — 16. 

Further  information  should  be  given  regarding  fixed  assets  in  those  cases  where 
they  are  not  stated  in  the  balance  sheet  by  reference  to  a valuation  within  the 
preceding  15  years. — 21  (a). 

Pre-acquisition  profits  of  a subsidiary  should  not  in  general  be  available  for 
distribution  to  the  members  of  a holding  company,  but  they  should,  in  certain 
circumstances,  be  so  available  where  the  acquisition  has  arisen  through  an 
exchange  of  shares. — 21  ( b ) and  (c). 

Section  1 61  of  the  Act  should  be  amended  as  regards  eligibility  for  appointment 
as  auditor. — 22  (a). 

The  form  of  the  auditor’s  report  should  be  shortened. — 22  (b). 

Exempt  private  companies  should  be  required  to  appoint  auditors  who  are 
professionally  qualified. — 22  (c). 


1.  Incorporation  of  Companies — Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members,  and  other  conditions  of  incorporation 
Under  section  2 (1)  (b)  of  the  Act  the  memorandum  of  every  company  must  state 

whether  the  registered  office  of  the  company  is  to  be  situate  in  England  or  in  Scotland. 

There  is  no  power  to  change  the  registered  office  from  one  country  to  the  other. 
This  can  cause  inconvenience  in  practice  where  a company  is  registered  in  the  one 
country  but  it  is  in  the  other  that  its  business  is  effectively  managed  and  carried  on. 
On  the  other  hand  the  differences  between  Scots  Law  and  English  Law  would  un- 
doubtedly raise  complications  if  a change  of  registered  office  from  one  country  to  the 
other  were  to  be  allowed.  We  recommend  that,  if  these  complications  can  be  overcome, 
the  Act  be  amended  so  as  to  empower  the  Court  to  permit  the  transfer  of  the  registered 
office  from  Scotland  to  England  or  vice  versa  on  being  satisfied  (as  is  at  present  required 
on  an  application  for  reduction  of  capital)  that  the  interests  of  the  creditors  would  be 
adequately  safeguarded. 

(b)  Limitation  of  objects  to  those  stated  in  the  memorandum ; obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parties,  and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 

The  basic  principle  is  that  a company  incorporated  under  the  Companies  Act  cannot 
effectively  do  anything  beyond  the  powers  expressly  or  impliedly  conferred  upon  it  by 
its  memorandum.  This  principle,  we  believe,  was  adopted  for  the  protection  of 
investors  and  creditors.  The  universality  of  a modem  objects  clause  effectively  goes 
against  the  spirit  and  intentions  of  the  foregoing  principle,  and  among  the  practical 
difficulties  that  a modem  objects  clause  creates  are — 

(i)  perusal  of  a memorandum  is  unlikely  to  give  any  clear  picture  of  a company’s 
true  field  of  activity; 

(ii)  time  and  thought  may  have  to  be  devoted  to  the  relatively  unproductive  task 
of  deciding  whether  some  newly  contemplated  activity  on  the  part  of  the 
company  is  within  its  objects  clause  or,  if  not,  whether  and  how  the  objects 
clause  should  be  altered;  and 

(iii)  the  interests  of  third  parties  may  be  prejudiced  and  the  company  may  be 
placed  in  serious  difficulty  if  the  objects  clause  is  transgressed. 

It  follows  that  in  our  view  the  present  type  of  “ universal  ” objects  clause  gives  no 
protection  to  investors  under  modem  conditions,  and  far  from  protecting  may  even 
damage  the  interests  of  creditors. 
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We  recognise  that  it  may  be  much  too  simple — although  the  thought  greatly  appeals 
to  us — to  suggest  a complete  reversal  of  the  present  position  by  an  enactment  on  the 
lines  of  empowering  a company  incorporated  under  the  Act  to  do  anything  which  a 
natural  person  could  do  provided  that  it  is  not  specifically  prohibited  by  the  terms  of 
its  memorandum.  It  might,  however,  be  found  practicable  to  apply  to  companies 
the  somewhat  different  principles  regarding  vires  which  presently  apply  to  bodies 
incorporated  by  Royal  Charter. 

(c)  The  company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 

We  have  no  fault  to  find  with  the  present  law  on  this  subject. 

(d)  Shares  of  no  par  value.  ( Bearing  in  mind  the  Government' s announced  intention  to 

implement  the  recommendations  of  the  Committee  on  Shares  of  No  Par  Value. 

Cmd.  9112,  1954) 

A Memorandum  of  Evidence  submitted  by  the  Council  in  March,  1953  to  the 
Gedge  Committee  on  Shares  of  No  Par  Value  expressed  the  view  that  the  issue  of 
shares  of  no  par  value  should  be  permitted  and  that  their  introduction  would  give 
rise  to  no  fundamental  difficulties:  the  Memorandum  gave  reasons  for  these  views 
and  contained  suggestions  as  to  points  which  should  be  dealt  with  by  legislation  on 
the  subject.  The  views  expressed  in  the  Council’s  Memorandum  were  in  fact  in 
substantial  agreement  with  the  conclusions  to  which  the  Gedge  Committee  came,  save 
that  the  Council  expressed  opposition  to  allowing  shares  of  no  par  value  to  be  issued 
for  a consideration  other  than  cash.  We  are  now  satisfied,  however,  in  the  light  of 
the  Gedge  Committee’s  consideration  of  that  question,  that  this  is  a right  which  should 
not  be  denied  to  shares  of  no  par  value.  We  accordingly  welcome,  subject  to  the 
following  comments,  the  recommendations  contained  in  paragraph  72  of  the  Gedge 
Committee’s  Report: — 

(i)  We  are  not  convinced  that,  as  recommended  in  paragraph  72  (5)  of  the  Gedge 
Committee’s  Report,  it  should  be  permissible  for  shares  of  no  par  value  to  be 
partly  paid;  it  seems  to  us  that  as  partly  paid  shares  are  relatively  rare  at  the 
present  day  it  is  unnecessary  to  permit  the  introduction  of  partly  paid  shares 
of  no  par  value,  except  insofar  as  this  may  be  required  for  a temporary  period 
during  which  new  shares  are  being  paid  for  by  instalments. 

(ii)  We  refer  under  item  21  (c)  below  to  the  question  of  “ freezing  ” reserves 
mentioned  in  paragraph  72  (10)  of  the  Gedge  Committee’s  Report. 

In  the  various  recommendations  set  out  elsewhere  in  our  present  memorandum  we 
have  not  attempted  to  detail  the  consequential  amendments  which  would  be  entailed 
if  the  issue  of  shares  of  no  par  value  were  to  be  permitted. 

2.  Prohibition  of  Partnerships  with  more  than  Twenty  Members 

( Section  434  of  Companies  Act,  1948 ) 

Restriction  on  the  size  of  unincorporated  partnership  associations  to  20 
members  originated  in  the  Companies  Act,  1862,  and  we  understand  that  its  original 
purpose  was  probably  to  repress  the  public  mischief  which  might  arise  if  trading  were 
earned  on  by  large  and  fluctuating  associations  so  that  persons  dealing  with  them 
would  not  know  with  whom  they  were  contracting.  The  restriction  also  reflects  the 
view  that  a partnership  association  should  be  an  association  among  persons  not  too 
numerous  to  be  bound  together  by  ties  of  mutual  trust. 

Where  the  existing  restriction  causes  inconvenience  the  difficulty  can  be  solved  by 
the  constitution  of  a number  of  separate  firms  under  a common  name,  often  with 
certain  common  partners,  each  firm  observing  the  restriction  to  20  partners.  We 
feel  that  it  is  undesirable  in  principle  to  continue  a restriction  which  can  be  readily 
avoided  m this  or  other  ways. 

Since  the  Registration  of  Business  Names  Act,  1916,  a means  is  provided  by  which 
those  dealing  with  a partnership  can  ascertain  with  whom  they  are  contracting  where 
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— as  would  be  the  position  in  the  case  of  a large  partnership — the  firm  name  had  to  be 
registered  under  that  Act.  Since  each  individual  partner  is  liable  for  all  the  firm’s 
debts  it  can  be  assumed  that  the  greater  the  number  of  partners  the  better  the  financial 
security  to  those  dealing  with  the  firm.  We  are  of  the  opinion  that  it  can  be  left  to 
the  partners  to  decide  when  the  stage  has  been  reached  that  their  numbers  are  such 
that  they  cannot  be  bound  together  by  ties  of  mutual  trust. 

We  hold  the  view  that  while  a restriction  to  20  members  may  have  been  reason- 
able in  1862,  there  is  no  justification  for  it  now,  in  view  of  developments  in  the  last 
100  years.  We  can  find  no  logical  reason  for  setting  a limit  of,  say,  50  and  we 
consider  that  it  would  be  to  the  general  advantage  if  the  present  restriction  were  to 
be  abolished.  Doubtless  if  it  be  decided  to  remove  the  restriction  under  the  Companies 
Act,  consideration  should  also  be  given  to  abolishing  the  corresponding  restriction 
under  the  Limited  Partnerships  Act,  1907. 

We  express  no  view  on  the  position  with  regard  to  banking  partnerships  where  the 
present  limitation  is  (under  section  429)  to  ten  partners. 

3.  Classification  of  Companies 

(a)  Nature  and  merits  of  distinction  between  public  and  private  companies;  adequacy  of 

restrictions  imposed  on  the  latter 

We  have  no  fault  to  find  with  the  present  Law  on  this  subject. 

(b)  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies. 

0 Sections  127,  129  of  Companies  Act , 1948) 

Section  129  prescribes  the  conditions  under  which  a private  company  is  exempted 
from  the  requirements  of  section  127  as  to  filing  a balance  sheet  and  other  documents 
with  the  annual  return.  Section  129  accords  with  the  principle  recommended  by  the 
Cohen  Committee  on  Company  Law  Amendment  that  the  exemption  under  the  1929 
Act  from  the  requirement  to  file  accounts  should  continue  but  that  the  scope  of  that 
exemption  should  be  limited.  In  this  connection  the  Cohen  Committee,  in  paragraphs 
50  to  53  of  its  Report,  said,  inter  alia , that  publication  of  the  accounts  of  small  com- 
panies would  give  large  concerns  valuable  information  about  the  finances  of  their 
smaller  rivals.  The  Committee  also  referred  to  the  fact  that  many  small  private 
companies  are  in  competition  with  partnerships  and  individuals  who  do  not  have  to 
make  their  accounts  public.  It  was  represented  to  the  Cohen  Committee  that  large 
numbers  of  private  companies  had  been  formed  on  the  understanding  that  they  would 
not  be  required  to  file  accounts. 

In  the  expectation  that  the  present  Committee  on  Company  Law  will  wish  to  re- 
examine the  issues  involved,  we  have  considered  various  possible  alterations  that  might 
be  made.  It  may  be  accepted  that  the  removal  or  modification  of  the  present  exemption 
might  possibly  help  to  obviate  some  abuses,  although  in  our  experience  abuses  in  this 
context  occur  very  infrequently.  In  our  view  any  such  possible  gain  would  be  out- 
weighed by  the  consideration  that  to  interfere  with  the  present  exemption  would  be 
an  undesirable  infringement  of  a basic  principle  fundamental  to  the  formation  of  exempt 
private  companies. 

In  all  the  circumstances  we  consider  that  no  change  in  this  respect  should  be  made. 

On  relatively  minor  points  under  this  head  we  recommend  that — 

(r)  section  129  (2)  (b)  be  amended  so  that  employees  and  ex-employees  would  not 
be  counted  in  arriving  at  the  maximum  limit  of  50  debenture  holders  for  an 
exempt  private  company; 

(ii)  paragraph  6 of  the  Seventh  Schedule  be  amended  so  as  to  refer  to  shares  or 
debentures”  and  thus  enable  a private  company  to  be  an  exempt  private 
company  even  if  any  of  its  debentures  are  held  by  a body  corporate;  and 

(iii)  paragraph  6 (1)  of  the  Seventh  Schedule  be  so  amended  as  to  provide  that 
where  shares  in  a private  company  are  held  by  a nominee  of  another  private 
company  which  is  itself  an  exempt  private  company  that  fact  shall  not  operate 
to  prevent  the  former  company  from  being  an  exempt  private  company. 
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(c)  Unlimited  companies  and  companies  limited  by  guarantee 
We  see  no  reason  for  any  alteration  in  the  present  position. 


4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

It  is  a common  practice  for  companies  to  make  contributions  in  support  of  charitable 
(including  educational)  and  welfare  objects  and  organisations.  Examples  are  donations 
to  religious  and  welfare  bodies  and  to  hospitals,  clinics  and  convalescent  homes,  from 
any  or  all  of  which  the  company’s  employees  may  benefit;  the  provision  of  scholarships 
and  grants  for  the  company’s  employees  or  others  to  assist  them  to  follow  courses  of 
study,  research  or  other  educational  activities  at  Universities  or  other  educational 
institutions;  grants  to  Universities  and  other  educational  institutions  for  the  provision 
of  new  buildings  and  equipment,  or  for  research  or  other  educational  purposes. 

On  the  question  whether  the  company’s  funds  can  properly  be  applied  for  such 
purposes  we  refer  to  what  is  said  above  under  head  1 (b). 

On  the  question  whether  the  power  to  spend  the  company’s  money  in  such  ways 
should  be  exercisable  by  the  directors  or  whether  the  shareholders  should  be  consulted, 
we  take  the  view  that  the  directors  should  have  full  powers  to  authorise  the  payments 
where  they  consider  that  such  payments  may  result  in  benefiting  or  furthering  the 
interests  of  the  company  or  its  employees  or  the  industry  of  which  the  company  forms 
part.  We  consider  that,  given  the  complexities  of  modern  business  conditions,  it  is 
impracticable  for  a large  company  to  obtain  on  any  specific  question  of  this  kind  the 
views  of  more,  than  a small  fraction  of  its  shareholders,  and  that  even  where  such 
views  are  obtainable  their  diversity  makes  them  ineffective  for  practical  purposes:  it 
must,  therefore,  be  left  to  the  directors  to  take  effective  decisions. 

Whether  or  not  similar  considerations  should  be  applied  to  contributions  for  political 
purposes  is,  we  feel,  a matter  on  which  we,  as  representing  a non-political  body, 
should  not  express  an  opinion. 


5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  retained 
by  Shareholders 

(а)  Fundamental  changes  in  company's  activities 

Where  directors  take  steps  to  diversify  their  company’s  activities,  even  so  as  to 
change  those  activities  fundamentally,  they  will  sometimes  be  praised  for  their  spirit 
of  enterprise  m their  shareholders’  interests  and  sometimes  criticised  for  not  first 
consulting  their  shareholders  and  allowing  the  latter  to  decide  on  broad  policy. 

It  is  no  doubt  good  practice  for  the  directors  to  give  advance  information  to  the 
shareholders  and  seek  a mandate  from  the  shareholders  to  proceed.  Frequently 
however,  this  is  not  practicable,  since  rival  concerns  in  the  industry  in  which  the 
company'  is  at  present  operating  or  in  that  into  which  it  proposes  to  enter  may  use  to 
the  company  s detriment  the  information  about  its  plans  which  its  shareholders  would 
need  if  they  were  to  be  enabled  to  reach  an  intelligent  decision  on  the  question  at  issue. 

Assuming  that  the  change  comes  within  the  scope  of  the  company’s  objects  (as  to 
S-w.  ref?LagaI?  keadmS  1 (*)  above)  we  consider  that  the  directors, 

whose  detailed  knowledge  of  the  circumstances  puts  them  in  the  best  position  to  decide 
allowed  discretion  t9  adopt  whatever  course  they  think  best  in  their  company’s 
mterests  Having  taken  their  decision  and  implemented  it,  they  should,  as  at  present 
be  obliged  to  disclose  to  the  shareholders  what  they  have  done. 

(б)  Disposal  of  undertaking  and  assets 

wh^.‘£nS-derati?mr310te<i  1ifading  5 C°)  above  are  relevant  here  also,  at  least 
where  the  disposal  of  part  only  of  the  undertaking  and  assets  is  in  question.  In  such 
a case  we  consider  that  the  matter  must  be  left  to  the  discretion  of  the  directors. 
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Where,  however,  the  question  is  one  of  the  disposal  of  the  whole,  or  of  substantially 
the  whole,  of  the  undertaking  and  assets,  then  we  consider  that  the  directors  should 
disclose  the  position  to  the  shareholders  so  soon  as  the  directors  have  received  a firm 
offer  by  a reliable  purchaser  which  the  directors  consider  a reasonable  one  and  that 
the  decision  should  then  be  taken  by  the  shareholders.  As  a corollary,  we  consider 
that  the  directors  should  consult  the  shareholders  as  to  the  way  in  which  the  company 
should  deal  with  the  proceeds  of  sale. 

(c)  Issue  of  shares 

Where  a company’s  Articles  do  not  provide  that  unissued  shares  must  first  be  offered 
to  existing  shareholders,  difficult  decisions  may  face  the  directors  when  there  is  a 
question  of  issuing  authorised  but  unissued  shares.  Is  it,  for  example,  right  for 
directors  to  issue  relatively  large  blocks  of  shares  without  prior  reference  to  share- 
holders even  though  the  board  may  be  legally  entitled  under  the  Articles  to  do  so  ? 
If  the  new  shares  do  not  immediately  become  profit  earning,  the  effect  can  be  to  reduce 
the  existing  rate  when  paying  future  dividends  on  the  enlarged  capital  and  also  to 
diminish  the  net  asset  value  per  share.  Further,  the  issue  of  the  new  shares  may 
change  the  effective  control  of  the  company.  The  shares  could  be  issued  at  a price 
less  than  the  market  was  prepared  to  offer  for  them  or  the  issue  might  deprive  the 
shareholders  of  the  opportunity  of  considering  a rival  bid  for  the  control  of  the 
company. 

We  consider  that  where  new  shares  are  issued  for  cash  they  should  be  required  to 
be  offered  pro  rata  to  the  existing  equity  shareholders,  except  insofar  as  the  company 
in  general  meeting  otherwise  decides  in  relation  to  that  particular  issue. 

So  far  as  concerns  issues  of  new  shares  for  a consideration  other  than  cash,  we  are 
unable  to  suggest  a formula  which  would  both  prevent  the  possibility  of  a change  in 
control  as  a result  of  the  issue  and  avoid  limiting  the  directors’  powers  in  a way  which 
could  be  detrimental  to  the  company’s  interests. 

(d)  Borrowing  money  and  charging  property 

We  see  no  reason  for  any  change  in  the  present  Law  regarding  the  exercise  by  directors 
of  the  company’s  borrowing  powers. 

We  consider  that  where  the  company’s  borrowing  powers  are  exercisable  by  the 
directors  they  should  have  power  to  charge  the  company’s  assets. 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 

We  recommend  that  for  the  purposes  of  section  197  (loans  to  officers,  etc.),  a closer 
and  more  comprehensive  definition  of  the  expression  “ officer  ” should  be  attempted 
than  the  present  inclusive  definition  contained  in  section  455.  We  refer  further  to 
this  point  under  head  29  (c)  below. 

6.  Directors’  Duties 

(a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects? 
Directors’  duties,  both  statutory  and  otherwise,  are  so  many  and  so  varied  that  it 

would  probably  be  impracticable  to  list  them  comprehensively.  We  respectfully 
endorse  the  view  of  the  Cohen  Committee  that  “ the  great  majority  of  limited  com- 
panies both  public  and  private  are  honestly  and  conscientiously  managed  ”. 

Accordingly  in  our  opinion  the  answer  to  this  question  is  “ no,  apart  from  the 
respects  envisaged  by  the  draft  Rules  referred  to  under  heading  16  below  ”. 

( b ) Are  Directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position  ? 
In  our  opinion  the  answer  to  this  question  is  “ yes  ” and  accordingly  we  consider 

that  no  further  action  is  required. 

(c)  Directors'  and  officers'  dealings  in  their  own  companies'  shares 

In  our  view  the  present  requirements  as  to  disclosure  go  as  far  as  is  practicable. 

1329 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


2nd  and  3rd  March , 1961]  memorandum  by  the  council 

OF  THE  INSTITUTE  OF  CHARTERED  ACCOUNTANTS  OF  SCOTLAND 


(d)  Disclosure  of  Directors'  interests 

Under  section  199(1)  it  is  the  duty  of  a director  “who  is  in  any  way,  whether 
directly  or  indirectly,  interested  in  a contract  or  a proposed  contract  with  the  company 
to  declare  the  nature  of  his  interest  at  a meeting  of  the  directors  of  the  company 
The  words  quoted  may  be  contrasted  with  the  reference  to  “ any  material  interests  of 
the  directors  ” in  section  207  (1)  (, a ) (information  as  to  compromises  with  creditors 
and  members). 

It  appears  to  us  that  while  section  199  may  be  an  excellent  provision  in  theory  it  is 
in  no  sense  a practical  one.  According  to  normal  business  practice  the  details  of  many 
contracts  which  a company  enters  into — e.g.,  day-to-day  purchases  of  goods  and 
materials— may  not  come  up  for  consideration  by  the  board  of  directors  although 
they  may  involve  large  sums  of  money.  In  order,  however,  to  comply  strictly  with 
section  199,  directors  would  require  to  furnish  and  keep  up  to  date  complete  lists  of 
their  holdings  in  other  concerns  from  whom  their  company  might  buy  or  to  whom 
it  might  sell. 

We  consider  that  section  199  should  be  amended  on  the  lines  of  requiring  directors 
to  disclose  “ any  material  interest  ” in  a contract  or  proposed  contract  which  comes 
before  the  board. 

(e)  Should  bodies  corporate  be  allowed  to  be  Directors? 

Where  a company  has  a controlling  interest  in  another  company  we  see  no  objection 
to  the  controlling  company  being  a director  of  its  subsidiary.  In  other  cases  we  do 
not  approve  of  a company  acting  as  director  of  another  company. 


7.  Shares  with  Restricted  or  No  Voting  Rights 


The  Act  is  silent  on  this  subject,  presumably  because  when  it  was  passed  very  few 
companies  had  issued  non-voting  equity  capital.  In  recent  years,  however,  the  practice 
of  issuing  non-voting  equity  capital  sometimes  in  the  form  of  a bonus  or  rights  issue 
or  in  part  satisfaction  of  a take-over  transaction,  has  grown  considerably,  and  in  some 
companies  only  a small  proportion  of  the  equity  capital  carries  a right  to  vote.  It  is 
not  always  sufficiently  clear  to  the  holder  of  non-voting  equity  capital  that  his  holding 
does  not  carry  votes.  In  this  connection  we  consider  that  the  mere  presence  of  some 
symbol,  such  as  a letter  of  the  alphabet  before  the  term  “ ordinary  shares  ”,  does  not 
adequately  indicate  the  disability  attaching  to  non-voting  capital. 

A corollary  to  this  problem  is  the  question  of  the  voting  power  of  preference  capital. 
Normally  it  is  provided  that  the  holders  of  shares  with  preferential  rights  are  not 
entitled  to  vote  at  general  meetings  unless  the  preference  dividend  is  in  arrear  or  the 
rights  attaching  to  that  class  of  share  are  to  be  affected.  In  some  cases  however 
preference  shares  carry  full  voting  rights,  so  that  the  holder  of  a preference  share  has 
the  same  voting  power  as  the  holder  of  an  ordinary  share,  with  the  result  that  a 
substantial  portion  of  the  total  voting  power  is  vested  in  the  preference  shareholders 
irrespective  of  whether  or  not  the  preference  dividend  is  in  arrear.  Although  the 
position  regarding  the  voting  power  attaching  to  the  various  classes  of  shares  is  set 
out  m the  company  s Articles,  shareholders  do  not  often  refer  to  the  Articles 


White  we  are  not  aware  of  much  evidence  of  abuse  of  non-voting  equity  capital 
there  have  been  cases  where  control  of  a company  has  been  obtained  by  the  acquisition 
of  a relatively  small  proportion  of  the  equity  capital,  this  being  achieved  by  offering 
to  buy  only  the  voting  shares  without  making  a similar  offer  to  the  holders  of  the  non- 
votmg  shares.  Similarly  control  may  be  obtained  in  some  cases  by  buying  voting 
preference  shares  without  buying  the  equity  capital.  6 B 


We  consider  that  in  principle  the  holders  of  every  part  of  the  equity  capital  should 
have  a say  in  the  running  of  their  company’s  affairs.  We  also  consider  that  it  should 
be  regarded  as  abnormal  for  preference  shareholders  to  have  voting  rights  of  a kind 
similar  to  those  of  equity  shareholders.  S 
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We  accordingly  recommend  as  follows: — 

(1)  (a)  For  the  future  a prohibition  should  be  placed  on  the  issue  of  equity  capital 

carrying  no  votes  or  carrying  only  restricted  voting  rights. 

{b)  With  regard  to  existing  equity  shares  presently  in  issue  and  carrying  no 
voting  rights,  or  only  restricted  voting  rights,  the  disabilities  should  be 
required  to  be  clearly  indicated  by  the  inclusion  in  the  title  of  the  shares 
of  the  words  “ non-voting  ” or  “ vote  restricted  ” as  the  case  may  be. 
This  alteration  would  go  some  way  to  meet  the  objection  to  these  types  of 
shares  and  would  avoid  the  unreasonableness  of  introducing  retrospective 
legislation  to  render  such  shares  illegal.  In  this  connection  we  consider 
that  the  inclusion  of  the  words  “ non-voting  ” or  “ vote  restricted  ” in  the 
description  of  the  shares  coupled  with  the  banning  of  the  issue  of  such 
shares  in  the  future  would  tend  to  make  non-voting  shares  so  unpopular 
with  the  investing  public  that  in  many  cases  such  shares  might  be  voluntarily 
enfranchised. 

(2)  Where  preference  shares  carry  full  voting  rights  that  fact  should  be  required 
to  be  indicated  by  including  the  word  “ voting  ” in  the  title  of  the  shares. 

8.  The  Protection  of  Minorities 

Adequacy  of  existing  remedies.  Winding  up  under  the  “ just  cmd  equitable  ” rule  ( section 
225  (2)  of  Companies  Act , 1948);  the  remedy  afforded  by  section  210 
We  offer  no  comment. 


9.  Protection  of  Special  Classes  of  Shares 

Modification  of  class  rights  (, Section  72  of  Companies  Act , 1948) — getting  rid  of preference 
shares  by  winding  up  or  return  of  capital 

Section  72  in  our  opinion  deals  satisfactorily  with  the  protection  of  different  classes 
of  shareholders  where  variations  in  their  rights  are  being  proposed  and  the  company 
is  to  continue.  Where,  however,  a scheme  is  promoted  which  has  as  one  of  its  objects 
— avowed  or  otherwise — the  “ getting  rid  ” of  preference  shares  with  their  prior  right 
to  profits,  we  consider  that  even  if  liquidation  is  resorted  to  the  preference  shareholders 
should  be  entitled  to  receive  the  greater  of — 

(i)  the  par  value  of  the  shares  with  any  premiums  authorised  by  the  Articles,  or 

(ii)  the  fair  value  of  the  shares,  as  at  the  date  of  winding  up  or  return  of  capital, 
on  the  basis  that  the  company  is  continuing. 

The  foregoing  recommendations  are  not  intended  to  apply  to  redeemable  preference 
shares  which  are  being  redeemed  in  terms  of  the  conditions  on  which  they  were  issued. 

10.  Board  of  Trade  Powers  to  appoint  Inspectors 

We  are  of  opinion  that  generally  speaking  the  provisions  of  the  Act  as  regards 
inspectors  appointed  by  the  Board  of  Trade  have  worked  satisfactorily  in  practice. 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture  holders  {including  nominee  holding  companies) 
The  practice  of  registering  shares  in  the  names  of  nominees  is  of  great  practical 
convenience  and  there  are  a number  of  good  reasons  for  it.  Examples  are — 

(i)  where  shares  are  held  as  security; 

(ii)  on  the  death  of  a beneficial  owner  securities  in  the  name  of,  say,  bank  nominees 
can  more  speedily  be  sold  to  provide  for  estate  duty; 

(iii)  the  need  for  transfers  on  the  appointment  of  new  trustees  can  be  avoided  by 
having  the  shares  in  the  names  of  nominees. 
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We  therefore  consider  that  it  would  be  wrong  if  the  practice  were  prohibited. 

There  are,  however,  cases  where  the  use  of  nominees  can  in  certain  circumstances 
be  contrary  to  the  public  interest.  An  example  of  this  in  our  view  is  where,  without 
the  know  ledge  of  the  directors  of  a company,  control  or  near  control  of  their  company 
is  obtained  by  the  buying  of  blocks  of  shares  over  a period  and  putting  them  into  the 
names  of  nominees.  It  seems  to  us  that  in  principle  directors  are  entitled  to  know  for 
whom  they  work,  that  shareholders  have  a right  to  know  who  their  fellow  shareholders 
are,  and  that  from  the  national  point  of  view  it  may  be  desirable  to  ascertain  whether 
the  control  of  an  important  company  is  falling  into  foreign  hands. 

We  have  studied  various  methods  of  achieving  general  disclosure  of  beneficial 
ownership  either  by  tracing  the  beneficial  owner  of  shares  through  the  registered  holder 
or  by  requiring  the  beneficial  owner  to  come  forward  and  declare  his  interest.  Each 
of  these  methods  seems  to  us  impracticable,  either  because  it  could  be  evaded  or 
because  it  would  impose  an  unreasonable  burden  on  the  companies,  the  nominees 
and  the  beneficial  owners.  Accordingly,  while  in  favour  of  the  principle  of  general 
disclosure , we  are  unable  to  suggest  a method  which  in  our  opinion  would  satisfactorily 
achieve  it  and  have  therefore  addressed  ourselves  to  the  possibilities  of  obtaining 
particular  disclosure. 


Our  recommendation  in  this  connection  is  that  companies  should  be  empowered  to 
require  a registered  holder  of  shares  which  carry  a vote,  or  confer  the  right  to  appoint 
a director  or  directors,  to  make  a declaration,  in  a specified  form,  stating  in  respect 
of  any  or  all  of  the  shares  of  which  he  is  the  registered  holder  whether  he  is  the  beneficial 
owner  of  the  shares  and,  if  not,  the  name  and  address  of  the  person  on  whose  behalf 
he  holds  the  shares.  Where  the  person  making  the  declaration  is  not  himself  the 
beneficial  owner,  the  company  would  then  require  the  person  named  as  the  person 
on  whose  behalf  the  shares  are  held  to  make  a declaration  similar  to  that  recommended 
above.  This  process  would  be  continued  until  the  beneficial  owner  was  ascertained. 

The  information  obtained  as  a result  of  the  exercise  of  the  power  to  require  disclosure 
would  be  recorded  in  a register  of  beneficial  ownership  which  would  be  open  for 
inspection  in  the  same  manner  as  the  register  of  members. 

We  envisage  that  the  power  to  require  these  declarations  would  vest  in  the  directors, 
txit  that,  by  resolution  of  a simple  majority,  the  shareholders  of  the  class  concerned 
should  be  enabled  to  resolve  that  the  directors  exercise  the  power. 

The  sanction  for  enforcing  disclosure  might  well  be  the  withholding  of  dividends 
mid  of  the  right  to  vote.  It  might  also  be  necessary  to  impose  penalties  similar  to 
rnose  applicable  under  section  173  (3)  (power  to  require  information  as  to  persons 
interested  in  shares  or  debentures). 

Special  provisions  would  no  doubt  be  required  to  deal  with  such  matters  as  bearer 
snares,  shares  held  by  private  companies  which  while  technically  the  beneficial  owners 
were  controlled  by  the  members  who  were  the  real  beneficial  owners,  and  shares  held 
by  personal  representatives  or  trustees. 


It  should  be  provided,  in  the  case  of  companies  registered  in  England,  that  informa- 
tion disclosed  as  a result  of  the  exercise  of  the  power  should  not  be  treated  as  affecting 
the  company  with  notice  of  any  trust. 

We  further  recommend  that — 


(I)  Sif1uns?hrs,0f  sIJares  ,sIl°uld  in  future  be  required  to  contain  a declaration 
whether  the  transferee  is  the  beneficial  owner  or  is  holding  as  a nominee;  and 

® should  be  imposed  on  any  person  who  has  signed  a declaration 

of  beneficial  ownerslup  to  make  a declaration  to  the  company  regarding  any 
change  in  his  beneficial  interest  in  the  shares.  6 J 

tate  tht°vSS  T2®1  P™™5"0118  88  regards  debenture  holders  because  we 

raWdhTthf*  h ns^  0f  C0-ntrol  -of  a comPany  terns  obtained  through  debentures 
registered  m the  names  of  nominees  is  so  remote  that  it  can  be  disregarded. 
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( b ) Control  through  nominee  Directors. 

We  do  not  recommend  any  legislation  in  this  connection. 

12.  Share  Transfer  and  Registration  Procedure 

In  our  opinion  the  existing  share  transfer  and  registration  procedures  work  satis- 
factorily so  far  as  the  companies  themselves  are  concerned.  We  are  aware,  however, 
that  in  relation  to  companies  with  Stock  Exchange  quotations  there  are  difficulties 
arising  from  Stock  Exchange  procedures  and  that  these  difficulties  are  being  investi- 
gated. At  the  present  stage,  therefore,  we  offer  no  further  comment  under  this  heading. 

13.  Multiplicity  of  Directorships  held  by  One  Individual 

We  do  not  consider  that  it  is  desirable  or  practicable  to  place  any  limitation  on 
the  number  of  directorships  that  can  be  held  by  a single  individual. 

14.  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 

We  consider  that  in  general  the  present  system  of  carrying  on  business  through 
subsidiary  and  associated  companies  is  satisfactory. 

So  far  as  concerns  the  accounting  of  associated  companies  we  offer  the  following 
comments. 

Under  section  150,  where  a company  has  subsidiaries,  group  accounts  dealing  with 
the  state  of  affairs  and  profit  or  loss  of  the  company  and  its  subsidiaries  must,  with 
certain  exceptions,  be  produced.  Where,  however,  two  or  more  companies  jointly 
operate  an  associated  company  they  can  arrange  that  none  of  them  controls  the 
composition  of  the  board  of  directors  or  holds  more  than  half  in  nominal  value  of 
the  equity  share  capital  of  the  associated  company.  Accordingly,  by  virtue  of  section 
154,  the  associated  company  is  not  a subsidiary  company  and  its  state  of  affairs  and 
profit  and  loss  need  not  figure  in  group  accounts  produced  by  any  of  the  companies 
which  together  own  it. 

We  consider  that  where  a company  holds  more  than,  say,  25  per  cent,  of  the  nominal 
amount  of  the  issued  equity  share  capital  of  another  company  and  the  amount  involved, 
while  insufficient  to  create  the  relationship  of  holding  company  and  subsidiary,  is 
material  in  relation  to  the  former  company,  the  former  company  should  be  required 
to  comply  with  the  following  conditions: — 

(i)  the  holding  should  be  described  separately  in  the  balance  sheet  under  the 
heading  “ Investment  in  Associated  Company  • 

(ii)  dividends  received  (so  far  as  credited  to  the  profit  and  loss  account)  should 
be  separately  described  in  the  profit  and  loss  account; 

(iii)  if  the  associated  company’s  shares  are  quoted,  the  market  value  of  the  holding 
should  be  shown  in  the  balance  sheet; 

(iv)  if  the  associated  company’s  shares  are  not  quoted,  information  should  be 
supplied  as  to  the  amount  of  the  associated  company’s  paid-up  capital,  capital 
reserves  and  revenue  reserves  attributable  to  the  former  company’s  holding. 

Where  a company  holds  two  or  more  investments  in  associated  companies  a state- 
ment covering  the  aggregate  amounts  should  suffice. 

15.  Loan  Capital 

(а)  Debenture  and  Debenture  Stock 

We  offer  no  comment. 

(б)  Trust  Deeds — Duties  of  Trustees  and  Receivers 

See  heading  15  (c)  below. 
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(c)  Registration  of  Charges  . 

A matter  of  importance  to  Scotland  is  whether  floating  charges  should  be  introduced 
into  the  Law  of  Scotland.  We  submitted  a Memorandum  of  Evidence  on  this  topic 
to  the  Law  Reform  Committee  for  Scotland  and  note  that  the  suggestions  which  we 
made  have  found  favour  with  that  Committee.  The  Eighth  Report  of  the  Law  Reform 
Committee  for  Scotland  (Cmnd.  1017),  published  in  June  1960,  expresses  the  view 
that  the  changes  in  the  Law  required  to  introduce  floating  charges  into  the  Law  ot 
Scotland  could  be  effected  by  amendment  of  the  Act,  and  Appendix  II  to  the  Report 
contains  detailed  suggestions  as  regards  such  amendments.  We  respecttuily  agree 
with  ail  the  recommendations  made  by  the  Law  Reform  Committee  for  Scotland  and 


urge  that — 

(i)  floating  charges  should  be  introduced  into  the  Law  of  Scotland ; 

(ii)  there  should  be  made  applicable  to  Scotland  provisions  on  the  lines  of  section 
95  (registration  of  charges  created  by  companies  registered  in  England),  and 
of  section  322  (effect  of  floating  charge) ; 

(iii)  receiverships  should  not  be  introduced  into  the  Law  of  Scotland  and  the 
enforcement  of  floating  charges  should  be  effected  by  other  means;  and 

(iv)  floating  charges,  if  introduced  into  the  Law  of  Scotland,  should  extend  to 
heritage. 


16.  Take-over  Bids 


(a)  Procedure 

ib)  Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

(c)  Functions  of  Directors 

(d)  Disclosure  of  identity  of  bidder 

(e)  The  financing  of  such  transactions 

The  Notes  on  Amalgamation  of  British  Businesses  prepared  at  the  suggestion  of 
the  Governor  of  the  Bank  of  England  and  issued  in  October  1959  set  forth  certain 
principles  and  a code  of  procedure  which  we  would  wish  to  support  in  every  possible 
way.  We  recognise,  however,  that  it  would  not  be  practicable,  even  if  it  were  desirable, 
to  give  legislative  effect  to  the  whole  of  this  code.  So  far  as  the  subject  is  capable  of 
being  regulated  by  legislation,  we  consider  that  the  draft  of  the  Licensed  Dealers 
(Conduct  of  Business)  Rules,  1960,  issued  by  the  Board  of  Trade  on  9th  May,  I960, 
is  an  excellent  approach,  subject  to  the  following  observations: — 

(i)  We  wish  to  emphasise  that  it  is  normally  material  to  the  offeree  to  know  the 
offeror's  intentions  as  to  the  future  conduct  of  the  company  and  the  effect  of 
the  take-over  on  employees.  The  draft  Rules  for  Licensed  Dealers  do  not 
require  any  such  statement  to  be  made  and  we  appreciate  that  in  some  instances 
such  a statement  would  be  inappropriate  or  irrelevant.  We  consider,  however, 
that  the  Rules  should  require  that  the  offeror  make  a statement  of  his  intentions 
in  these  respects  or,  if  he  is  not  prepared  to  do  so,  state  that  he  is  not  so 
prepared. 

(ii)  Practising  Chartered  Accountants  commonly  act  as  financial  advisers  to 
companies  and  often  take  a prominent  part  in  the  negotiations  which  result 
in  a merger  or  take-over  bid.  It  is  part  of  their  professional  functions  to  value 
shares,  and  the  accountant  fills  the  role  of  “ man  of  affairs  ” and  “ general 
adviser  ” to  many  people. 


For  these  reasons  we  recommend  that — 


(a)  practising  Chartered  Accountants  be  recognised  under  section  15  of  the 
Prevention  of  Fraud  (Investments)  Act,  1958,  as  dealers  in  securities;  and 

( b ) paragraph  1 ( b ) of  the  draft  of  the  Licensed  Dealers  (Conduct  of  Business) 
Rules,  1960  (or  any  analogous  Rules)  be  altered  to  include  the  following 
words:  “ If  you  are  in  any  doubt  about  this  offer  you  should  consult  your 
stockbroker,  bank  manager,  solicitor  or  accountant.  **. 
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We  also  recommend  that  there  be  made  applicable  to  take-over  offers  a provision 
on  the  lines  of  section  40  of  the  Act  (expert’s  consent  to  issue  of  prospectus  containing 
statement  by  him) : it  would  seem  particularly  desirable  in  take-over  offers  that  such 
a provision  should  apply  to  any  statement  purporting  to  be  made  by  an  accountant  or 
auditor,  or  to  figures  stated  to  be  audited  figures,  to  ensure  that  they  are  appropriately 
used  in  the  context  of  the  offer. 

(/)  Disclosure  of  Directors * interests — compensation  for  loss  of  office  ( sections  191-194 
of  Companies  Act , 1948 ) 

(g)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority  {section  209  of  Companies  Act,  1948 ) 

We  consider  that  sections  191-194  deal  adequately  with  the  disclosure  of  directors’ 
interests  and  compensation  for  loss  of  office,  and  likewise  that  section  209  deals 
adequately  and  fairly  with  the  compulsory  acquisition  of  the  shares  of  a dissenting 
minority. 

17.  Prospectuses — Statements  in  lieu  of  Prospectuses — Offers  for  Sale — Issues  of 
Shares  to  Existing  Shareholders 

(a)  Adequacy  of  protection  afforded  to  investors  by  existing  law 

( b ) Usefulness  and  necessity  of  the  existing  provisions 

(c)  Certificates  of  exemption  ( section  39  of  Companies  Act,  1948 ) 

We  are  of  opinion  that  the  present  requirements  in  relation  to  prospectuses,  state- 
ments in  lieu  of  prospectuses  and  offers  for  sale  operate  satisfactorily.  We  have  dealt 
under  heading  5 (c)  above  with  the  issue  of  shares  to  existing  shareholders. 

18.  Control  over  Business  of  Dealing  in  Securities 

We  offer  no  comment,  apart  from  what  is  said  under  heading  16  (a)  to  (e)  above. 

19.  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

We  offer  no  comment. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  shares 
We  see  no  necessity  to  alter  the  present  position. 

21.  Accounts 

Do  the  accounts  require  the  disclosure  of  sufficient  information  about  the  financial  position 
of  the  company,  including  its  subsidiaries  and  associated  companies?  Are  all  the 
existing  provisions  necessary  and  useful  in  present-day  conditions? 

Subject  to  the  comments  made  below,  our  answer  to  these  questions  is  “ Yes  ”.  ■ 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 
The  accepted  methods  of  treating  fixed  assets  in  balance  sheets  are  by  reference  to-^ 

(i)  the  historical  cost  of  the  assets; 

(ii)  a revaluation  of  the  assets  either  by  the  directors  or  an  independent  valuator, 
or,  possibly,  by  reference  to  index  numbers. 

The  merits  and  demerits  of  each  of  these  methods  have  been  widely  discussed  for 
many  years  and  no  unanimity  with  regard  to  the  questions  arising  has  as  yet  emerged. 
Annex  A to  this  Memorandum  contains  a statement  in  this  connection  which  the 
Council  issued  to  members  of  the  Institute  in  1953.  We  remain  of  the  opinions 
expressed  in  that  statement. 
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We  have  considered  whether  the  time  is  ripe  for  any  further  legislation  on  the  subject. 
In  our  opinion  it  would  be  neither  desirable  nor  practicable  to  require  by  statute  any 
form  of  revaluation  of  fixed  assets.  Nevertheless  we  consider  that  it  would  be 
appropriate  for  the  Act  to  require  some  better  description  of  fixed  assets  than  is 
presently  requisite. 

We  accordingly  recommend  that,  unless  the  fixed  assets  are  stated  in  the  balance 
sheet  by  reference  to  a valuation  made  within  the  preceding  15  years,  every  company 
should  be  required,  in  addition  to  complying  with  the  existing  requirements  of  the 
Eighth  Schedule  in  relation  to  fixed  assets,  to  give  separately,  on  the  one  hand,  figures 
for  those  fixed  assets  which  were  acquired  within  the  preceding  15  years  and,  on 
the  other,  figures  for  those  fixed  assets  which  were  acquired  earlier.  We  do  not  think 
rt  necessary,  however,  to  make  similar  sub-divisions  of  the  figures  for  aggregate 
depreciation. 

We  are  of  opinion  that  a surplus  which  emerges  on  a revaluation  of  fixed  assets 
should  not  be  available  for  distribution  in  cash  to  the  shareholders. 


ifi)  Share  Premium  Account 

We  have  had  before  us  the  suggestion  that  there  should  be  a general  widening  of 
the  purposes  for  which  a share  premium  account  can  be  applied,  but  in  the  time 
aYa~a.bIe  t0  us  f°r  preparing  this  Memorandum  we  have  not  had  sufficient  opportunity 
of  giving  this  suggestion  full  consideration. 

For  the  present,  and  for  the  reasons  outlined  under  heading  21  (c)  below,  we 
recommend  that  the  purposes  for  which  a share  premium  account  may  be  used  under 
section  56  (2)  should  be  extended  to  include  a provision  on  the  following  lines : — 

“ The  share  premium  account  may,  to  the  extent  of  a dividend  received  by  the 
company  from  a subsidiary  company,  be  applied  to  reduce  the  cost  of  the  invest- 
ment in  the  subsidiary  company  where — 

(i)  the  share  premium  has  arisen  on  the  issue  of  shares  by  the  company  in 
exchange  for  shares  in  the  subsidiary  company; 

(ii)  the  subsidiary  company  has  become  a subsidiary  company  wholly  by  reason 
of  the  exchange  of  shares;  and 

(iii)  the  dividend  has  been  paid  out  of  profits  earned  before  the  date  of  the 
exchange  of  shares.”. 


(e)  Use  of  pre-acquisition  profits  of  subsidiaries 

There  is  general  agreement  among  accountants  on  the  principle  that  where  a holdine 
ownpany  receives .a ^dividend  from  a subsidiary  declared  out  of  profits  earned  before 

fea^^«on'tCnhiKV*en1,^lJd  n-0t  be.treated  by  fre  holding  company  as  available 
for  distribution  to  its  shareholders,  since  it  represents  a reduction  in  the  worth  of  the 
holding  company  s investment.  Most  modem  opinion  has  it  that  this  is  a rule  of 
practice  only  and  not  of  law,  but  it  is  considered  by  some  that  tteprovisiras  of 
SrtSat^tment°of^u^I^dits^edlde  of  the  Act  were  hitended  to  impose  a restriction 

in^or™nan  iSntoel 

{°iJv-rdendS  rlfceived.fr0Ir?  * subsidiary  company  and  not  to  profits  attributable  to  the 
S^^iary  ^shares,  since  it  is  only  on  the  distribution  of  the  profits  that  the  auestion 
£ C°™’S  “ts  arises.  The  provisions  of 

^fl5  rZ>lr^yC°rmtCti0n  Wth  thC  Statement 

We  consider  that  the  exception  under  paragraph  15  (5),  which  is  taken  to  cover  the 
"r  °f  ^ Withil  a ^ should  be  pmrided  fo™  the 
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There  is  one  type  of  amalgamation  where  it  is  thought  that  the  strict  application  of 
the  principle  is  unreasonable.  This  is  where  the  consideration  for  the  purchase  price 
of  the  subsidiary’s  shares  is  not  cash  but  wholly  the  issue  of  new  shares  of  the  holding 
company.  In  the  ordinary  ease  of  such  a transaction,  whether  it  consists  of  the 
formation  of  a new  holding  company  to  acquire  the  shares  of  two  or  more  amalgamating 
companies  or  whether  it  is  a take-over  by  one  company  of  another  (the  consideration 
being  in  new  shares  instead  of  in  cash),  the  shareholders  of  the  group  remain  sub- 
stantially the  same  before  and  after  the  transaction.  It  is  thought  to  be  illogical  that 
the  revenue  reserves  previously  available  for  distribution  to  shareholders  by  way  of 
dividend  should  not  remain  so  available  after  the  amalgamation,  as  is  the  case  if  it  is 
not  permissible  for  the  holding  company  to  treat  as  profits  available  for  distribution 
by  way  of  dividend  to  its  shareholders  any  dividends  received  by  it  out  of  the  revenue 
reserves  of  the  subsidiary  at  the  date  of  amalgamation.  We  therefore  recommend 
that,  subject,  to  the  restriction  referred  to  below,  such  dividends  be  excluded  from  the 
prohibition  in  the  new  section. 

Where  such  an  interchange  of  shares  takes  place  it  frequently  happens  that  the 
nominal  amount  of  new  shares  issued  is  substantially  less  than  the  value  of  the  shares 
of  the  new  subsidiary  acquired.  If,  in  this  case,  the  directors  of  the  holding  company, 
in  issuing  the  new  shares,  take  account  of  the  full  value  of  their  acquisition,  a share 
premium  arises  in  the  holding  company  (. Head  v.  Ropner  [1952]  Ch.  124)  and  the 
investment  in  the  new  subsidiary  appears  in  the  holding  company’s  balance  sheet  at 
its  full  value.  Any  dividend,  therefore,  paid  by  the  subsidiary  out  of  pre-acquisition 
profits  would,  if  treated  by  the  holding  company  as  revenue,  result  in  a reduction  in 
the  worth  of  the  investment  in  the  subsidiary  company  below  the  amount  at  which 
it  is  stated  in  the  holding  company’s  balance  sheet.  This  conflicts  with  the  general 
principle  referred  to  above. 

To  avoid  this  difficulty  a practice  is  growing  up  by  which  the  directors  of  the  holding 
company  regard  the  shares  of  the  company  acquired  as  having  a book  value  less  than 
their  full  value.  This  book  value  may  be  equal  to  the  nominal  amount  of  the  paid-up 
capital  issued  in  exchange  or  may  be  intermediate  between  that  amount  and  the  full 
value.  Since  the  investment  in  the  new  subsidiary  appears  in  the  holding  company’s 
balance  sheet  at  less  than  its  full  value  the  directors  can  treat  a pre-acquisition  dividend 
as  revenue  in  the  assurance  that  the  worth  of  their  investment  remains  more  than  its 
book  value.  This  practice  has  resulted  in  the  issue  by  directors  of  holding  companies 
of  shares  the  issue  price  of  which  has  been  deemed  to  be  substantially  less  than  their 
full  value. 

We  consider  that  it  is  not  desirable  and  should  not  be  necessary  to  resort  to  such 
an  artificiality  and  that  the  difficulty  which  has  been  overcome  by  these  means  should 
be  avoided  by  an  extension  in  the  permitted  applications  of  the  share  premium  account. 

Our  recommendations  in  this  connection  are  as  follows: — 

(1)  We  recommend  that  the  total  value  of  shares  issued  by  one  company  in 
exchange  for  shares  in  another  company  which  becomes  a subsidiary  wholly 
by  reason  of  such  exchange  shall  in  the  books  of  the  former  company,  be 
treated  as  having  a value  equal  to  the  full  value  of  the  shares  acquired. 

(2)  We  recommend  that  a share  premium  arising  on  the  transaction  shall  be 
available  to  write  down  the  book  value  of  the  investment  in  the  subsidiary 
as  recommended  under  heading  21  ( h ) above. 

(3)  We  recommend  that  dividends  paid  by  the  subsidiary  out  of  pre-acquisition 
profits  shall  not  be  available  for  payment  of  dividends  by  the  holding  company 
unless,  and  only  to  the  extent  to  which,  the  book  value  of  the  investment  in  the 
subsidiary  has  been  so  written  down. 

(4)  Arising  from  recommendation  (1)  above,  we  appreciate  that  in  some  cases, 
particularly  where  preference  shares  are  issued  in  exchange  for  similar  shares, 
the  value  attributed  to  the  shares  issued  may  be  less  than  their  nominal  value, 
so  that  the  shares  will  thus  be  issued  at  a discount.  We  therefore  recommend 
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that  section  57  be  amended  to  permit,  in  such  circumstances,  the  issue  of  the 
shares  at  a discount  without  either  the  authority  of  the  company  in  general 
meeting  or  the  sanction  of  the  Court.  It  appears  to  us  that  the  severe  restrictions 
imposed  by  section  57,  however  necessary  in  the  case  of  issues  for  cash,  were 
not  intended  to  apply  to  special  circumstances  such  as  these. 


We  offer  the  following  further  comment  on  these  recommendations — - 

(i)  In  the  case  of  the  formation  of  a new  holding  company  to  amalgamate  the 
interests  of  two  or  more  undertakings  we  contemplate  that  the  amount  of 
nominal  capital  issued  would  not  exceed  the  total  issued  capital  and  capital 
reserves  of  the  individual  undertakings  (adjusted  to  take  account  of  the 
difference  between  the  book  value  and  market  value  of  the  net  assets).  The 
share  premium  account  will  then  in  general  be  not  less  than  the  total  amount 
of  these  companies’  revenue  reserves  and  will  thus  fully  cover  any  distribution 
of  pre-acquisition  profits. 

(ii)  Where  a subsidiary  is  acquired  for  a consideration  consisting  partly  of  shares 
and  partly  of  cash  or  other  assets  each  part  of  the  consideration  should  be 
deemed  to  acquire  a pro  rata  share  of  each  item  of  capital  and  reserves  of  the 
subsidiary.  The  portion  of  the  revenue  reserves  deemed  to  be  acquired  in 
exchange  for  the  new  holding  company  shares  would  then  be  available  in 
accordance  with  the  above  recommendations;  the  balance  would  be  frozen 
by  the  general  rule  as  to  non-distribution  of  pre-acquisition  profits. 

(iii)  If  the  above  recommendations  are  carried  into  Law  we  do  not  expect  that  they 
will  result  m any  great  change  of  policy  on  the  distribution  of  pre-acquisition 
profits  except  possibly  in  the  first  year  of  new  holding  companies.  The  effect 
ot  them  will,  however,  be  immediately  seen  in  the  group  accounts  of  companies 
oonrcrned  where  the  appropriate  proportion  of  the  share  premium  account  in 
the  holding  company’s  balance  sheet  will  be  dealt  with  in  the  consolidated 
balance  sheet  at  a revenue  reserve. 


(d)  Description  of  Reserves 

„ Paragraph  4 CO  of  the  Eighth  Schedule  requires  in  relation  to  the  balance  sheet  that 
Jjjf  Prov,slor!s.  liabilities  and  fixed  and  current  assets  ” shall  be  classified 

hidings  appropriate  to  the  company’s  business.  This  provision  therefore  fails 
to  deal  with  certain  items  which  cannot  readily  be  classified  under  any  of  the  specific 
“ “amp to  of  such  an  item  is  future  taxation  bLed  on  proffis 

actually  earned.  The  general  practice  is  tending  towards  showing  future  tai  as  a 

nor  35  a liability- — but,  asind?c!ted  Sovepara^ 
graph  4 (1)  of  the  Eighth  Schedule  does  not  specifically  permit  this  to  be  done.’  P 

™ lem  reco™™nd  that  paragraph  4 (I)  be  amended  so  as  to  provide  that 

mentioned  in 

(?)  Definitions  of  profits 

after  provision  for  tax  are  also  shown  Whil,.Pfh?tS  to  '.a31  where  net  profits 

^t4';“eadVaDtage0US'  do  “ot  — SaSlafionTn°4^ 
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(/)  Exemption  of  banks,  assurance,  shipping  companies  from  some  of  the  accounting 
provisions  of  the  Companies  Act,  1948 

There  can  be  no  adequate  reason  on  purely  accountancy  grounds  for  the  exemptions 
afforded  by  Part  III  of  the  Eighth  Schedule.  As  matters  stand,  however,  the  auditor 
can  be  placed  in  a somewhat  invidious  position  in  relation  to  a company  to  which 
that  Schedule  applies.  Under  the  Ninth  Schedule  it  is  said  that  his  certificate  as  to 
“ a true  and  fair  view  ” is  to  be  “ subject  to  the  non-disclosure  of  any  matters  (to  be 
indicated  in  the  report)  which,  by  virtue  of  Part  III  of  the  Eighth  Schedule  to  this  Act, 
are  not  required  to  be  disclosed.”.  Nevertheless,  it  is  difficult  to  see  how  in  any  sense 
“ a true  and  fair  view  ” can  be  produced  where,  for  example — 

(i)  the  disclosed  results  are  distorted  by  exceptional  items  and  changes  in  the 
basis  of  accounting; 

(ii)  profits  have  been  arrived  at  after  the  transfer  of  unspecified  sums  to  or  from 
reserve. 

All  the  exceptions  contained  in  Part  III  of  the  Eighth  Schedule  to  the  Act  were, 
we  recognise,  introduced  on  grounds  of  public  policy  to  which  considerations  of 
accountancy  principles  were  made  to  yield.  If  it  is  decided  that  it  is  in  the  public 
interest  that  the  present  position  should  continue  then  we  would  recommend  the 
revision  of  the  Ninth  Schedule  so  as  to  require  the  auditors  to  state  in  their  report  in 
the  case  of  a company  entitled  to  the  benefit  of  Part  III  of  the  Eighth  Schedule  whether 
in  their  opinion  the  balance  sheet  and  profit  and  loss  account  of  the  company  “ are 
properly  drawn  up  so  as  to  disclose  the  state  of  the  company’s  affairs  ” at  the  date  of 
its  balance  sheet  and  its  profit  or  loss  for  the  financial  year  then  ended  “ so  far  as  is 
required  by  the  provisions  of  the  Act  applicable  to  ” the  class  of  company  concerned. 

[(#•)  Other  points  on  Accounts ] 

[(1)  Trade  Investments ] 

We  have  considered  whether  “trade  investments”  (which  are  referred  to  in 
paragraphs  8 (1)  ( a ),  11  (8)  and  12  (1)  (g)  of  the  Eighth  Schedule)  should  be  defined  in 
the  Act.  We  do  not  think  such  a definition  desirable,  as  there  should  be  scope  allowed 
here  for  the  directors’  and  auditor’s  discretion. 

We  are  of  opinion  that,  insofar  as  the  amounts  are  material,  in  relation  to  trade 
investments  which  do  not  fall  to  be  treated  as  investments  in  associated  companies  or 
in  subsidiary  companies,  information  should  be  required  to  be  given  in  the  manner 
recommended  under  heading  14  above  as  regards  investments  in  associated  companies. 

[(2)  Interest  payable ] 

In  relation  to  the  profit  and  loss  account,  paragraph  12  (1)  ( b ) of  the  Eighth  Schedule 
provides  that  there  shall  be  shown  the  amount  of  the  interest  on  the  company’s 
debentures  and  other  fixed  loans.  We  consider  that  in  addition,  and  as  a separate 
item,  there  should  be  shown,  if  material,  interest  on  loans  of  a temporary  nature,  such 
as,  for  example,  bank  overdraft. 

[(3)  Profits  or  losses  of  subsidiaries  where  there  are  no  group  accounts] 

Under  section  150  (2)  (a)  group  accounts  are  not  required  where  the  company  is, 
at  the  end  of  its  financial  year,  the  wholly  owned  subsidiary  of  another  body  corporate. 
Even  where  group  accounts  are  not  required  under  this  subsection,  however,  there  is 
under  paragraph  15  (4)  (b)  of  the  Eighth  Schedule  an  obligation  to  state  the  amount 
of  the  subsidiaries’  profits  or  losses. 

It  appears  to  us  that,  in  those  cases  where  under  section  150  (2 )(a)  group  accounts 
are  not  required,  there  is  no  reason  why  the  statement  as  to  subsidiaries’  profits  which 
paragraph  15  (4)  (b)  requires  should  be  given.  Presumably  the  reason  why  group 
accounts  are  not  required  in  the  circumstances  envisaged  in  section  150  (2)  (a)  is  that 
they  would  serve  no  useful  purpose  since  there  would  be  no  outside  shareholders. 

The  same  reasoning  would  appear  to  apply  to  the  statement  of  profits  or  losses  of 
subsidiaries  for  which  paragraph  15  (4)  (c)  provides. 
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22.  Audit 

(a)  Qualifications  and  appointment  of  auditors 

Under  section  161  (1)  a person  is  not  qualified  for  appointment  as  auditor  of  a 
company  unless  either' — 

(a)  he  is  member  of  a body  of  accountants  established  in  the  United  Kingdom 
and  for  the  time  being  recognised  for  the  present  purpose  by  the  Board  of 
Trade;  or 

(h)  he  is  authorised  by  the  Board  of  Trade  either  as  having  similar  qualifications 
obtained  outside  the  United  Kingdom,  or  as  having  obtained  adequate 
knowledge  and  experience  in  the  course  of  his  employment  by  a member  of 
a body  of  accountants  recognised  under  (a)  above,  or  as  having  before  6th 
August,  1947,  practised  in  Great  Britain  as  an  accountant. 

The  bodies  presently  recognised  under  (a)  above  are  the  three  Institutes  of  Chartered 
Accountants  in  the  British  Isles  and  The  Association  of  Certified  and  Corporate 
Accountants. 

We  recommend  that — 

(i)  the  bodies  presently  recognised  under  section  161  (1)  (a)  be  named  in  the  Act, 
the  power  to  vary  the  list  being  exercisable  by  the  Board  of  Trade  by  Statutory 
Instrument  subject  to  affirmative  resolution  procedure;  and 

(ii)  the  power  of  the  Board  of  Trade  to  authorise  persons  having  similar  qualifica- 
tions obtained  outside  the  United  Kingdom  be  moved  from  sub-paragraph  (b) 
to  sub-paragraph  (a)  of  paragraph  (1)  of  section  161. 

The  adoption  of  recommendation  (i)  would  be  in  conformity  with  other  legislation 
passed  since  the  Act.  The  adoption  of  recommendation  (ii)  would  avoid  including, 
in  the  same  category  as  unqualified  accountants,  overseas  accountants  with  high 
qualifications.  ' 


(6)  Duties  and  responsibilities  of  auditors 

We  consider  that  the  duties  and  responsibilities  of  auditors  should  be  neither 
extended  nor  diminished.  We  do,  however,  think  that  the  manner  in  which  auditors 
express  their  conclusions  m their  reports  to  the  shareholders  of  companies  is  not  at 
present  satisfactory.  The  normal  form  of  report  under  the  Act  has  been  criticised  as 
over-long  over-cautious  and  unclear  to  the  layman,  but  in  view  of  the  heading  to  the 
Ninth  Schedule—  Matters  to  be  expressly  stated  in  the  Auditors’  Report  ’’—many 
accountants  have  taken  the  view  that  they  are  bound  to  deal  in  extenso  with  all  the 
relevant  matters  contained  m the  Schedule. 

On  the  basis  of  the  wording  of  the  present  Ninth  SchedultN-and  ignoring  for  the 

moment  the  amendment  to  that  Schedule  suggested  under  heading  21  (f)  above we 

rrcommend  that  section  162  (1)  and  the  Ninth  Schedule  be  amendfd  on  the  following 

Section  162  (1) 

a Urfi!?rs  sha11  a reP°rt  t0  the  members  on  the  accounts  examined  by 

™™«l?i5eiy^ai,ce  SheetT  6very  profit  aud  loss  account  and  all  group 
accounts  laid  before  the  company  m general  meeting  during  their  tenure  of  bffice 

Nfalhfched^fmtwf  4ra,statem“^  aa  t0  any  matters  mentioned  in  Part  I of  thi 
whirf!  on  wlucl?  ‘he  auditors  have  not  been  satisfied  or  on 

* ™aWe  t0  form  an  opinion,  as  the  case  may  be,  and  shall  contain 
statements  as  to  the  matters  mentioned  in  Part  II  of  the  said  Schedule.  . 
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Ninth  Schedule 

Part  I. 

Matters  deemed  to  be  stated  in  the  Auditors''  Report,  unless  the  contrary  is  expressly 
stated. 

1.  That  they  have  obtained  all  the  information  and  explanations  which  to  the 
best  of  their  knowledge  and  belief  were  necessary  for  the  purposes  of  their 
audit. 

2.  That,  in  their  opinion,  proper  books  of  account  have  been  kept  by  the 
company,  so  far  as  appears  from  their  examination  of  those  books,  and  proper 
returns  adequate  for  the  purposes  of  their  audit  have  been  received  from 
branches  not  visited  by  them. 

3.  That  the  company’s  balance  sheet  and  (unless  it  is  framed  as  a consolidated 
profit  and  loss  account)  profit  and  loss  account  dealt  with  by  the  report  are 
in  agreement  with  the  books  of  account  and  returns. 

4.  That,  in  their  opinion  and  to  the  best  of  their  information  and  according  to 
the  explanations  given  to  them,  the  said  accounts  give  the  information  required 
by  this  Act  in  the  manner  so  required. 

5.  In  the  case  of  a holding  company  submitting  group  accounts  that,  in  their 
opinion,  the  group  accounts  have  been  properly  prepared  in  accordance  with 
the  provisions  of  this  Act. 

Part  II. 

Matters  to  be  stated  in  Auditors'  Report. 

1.  Whether,  in  their  opinion — 

(a)  the  company’s  balance  sheet  gives  a true  and  fair  view  of  the  state  of  the 
company’s  affairs  as  at  the  end  of  its  financial  year;  and 

(b)  the  profit  and  loss  account  gives  a true  and  fair  view  of  the  profit  or  loss 
for  its  financial  year, 

or,  as  the  case  may  be,  the  balance  sheet  and  the  profit  and  loss  account  give 
a true  and  fair  view  as  aforesaid  subject  to  the  non-disclosure  of  any  matters 
(to  be  indicated  in  the  report)  which  by  virtue  of  Part  III  of  the  Eighth  Schedule 
to  this  Act  are  not  required  to  be  disclosed. 

2.  In  the  case  of  a holding  company  submitting  group  accounts  whether,  in  their 
opinion,  the  group  accounts  give  a true  and  fair  view  of  the  state  of  affairs 
and  profit  or  loss  of  the  company  and  its  subsidiaries  dealt  with  thereby,  so 
far  as  concerns  members  of  the  company,  or,  as  the  case  may  be,  give  a true 
and  fair  view  thereof  subject  to  the  non-disclosure  of  any  matters  (to  be 
indicated  in  the  report)  which  by  virtue  of  Part  III  of  the  Eighth  Schedule  to 
this  Act  are  not  required  to  be  disclosed. 

(c)  Exemption  of“  exempt  ” private  companies  from  the  provisions  of  Section  161  of  the 
Companies  Act,  1948 

Subsection  (1)  of  section  161  provides  that  no  person  shall  be  qualified  for  appoint- 
ment as  auditor  of  a company  (other  than  an  exempt  private  company)  unless  he 
fulfils  certain  conditions.  We  recommend  that  this  exception  in  favour  of  exempt 
private  companies  should  be  removed.  Auditing  is  a highly  technical  function  and 
an  audit  carried  out  by  a layman  may  be  worse  than  no  audit  at  all  since  it  may 
discourage  members  from  questioning  the  correctness  of  the  accounts.  We  consider 
that  public  policy  requires  a professional  audit  for  all  companies. 
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1(d)  Other  points  relating  to  auditors] 

[(1)  Notice  of  change  of  auditors] 

We  are  of  the  opinion  that  an  auditor’s  power  under  section  160  to  require  a company 
to  circulate  a statement  by  the  auditor  should  be  reinforced  by  empowering  the  auditor 
to  require  the  company  to  send  out  a two-way  proxy. 

We  are  further  of  the  opinion  that  the  notice  which,  in  terms  of  section  160  is  to 
be  given  to  the  retiring  auditor  should  also  he  sent  to  the  proposed  auditor. 

[(2)  Appointment  of  auditors] 

Section  159  (1)  provides  that  “ every  company  shall  at  each  annual  general  meeting 
appoint  an  auditor  . . . This  seems,  however,  to  be  in  conflict  with  the  automatic 

procedure  required  by  subsection  (2)  whereby  a “ retiring  auditor  . . . shall  be 
appointed  without  any  resolution  being  passed  . . Further,  subsection  (2)  seems 
to  apply  even  where  the  directors  have  under  subsection  (6)  filled  a casual  vacancy  in 
the  office  of  auditor. 


In  our  opinion  section  159  should  be  amended  so  that— 

(i)  at  the  first  annual  general  meeting  of  a company,  or  at  the  annual  general 
meeting  following  the  filling  by  the  directors  of  a casual  vacancy  in  the  office 
of  auditor , a resolution  regarding  the  appointment  of  an  auditor  should  be 
submitted;  and 

(ii)  where  an  auditor  appointed  at  a general  meeting  is  to  continue  in  office  for  a 
further  year,  a formal  re-appointment  should  not  be  necessary. 


23.  Provisions  as  to  Returns 


So  long  as  the  true  ownership  of  shares  can  be  concealed  by  nominee  holdings,  we 
see  no  necessity  for  the  disclosure  in  the  annual  return  (as  is  at  present  required  by 
paragraph  5 (a)  and  Part  II  of  the  Sixth  Schedule)  of  particulars  of  shares  transferred 
by  persons  who  have  ceased  to  be  members. 


24.  Company  and  Business  Names 

Effectiveness  of  present  provisions  (see  sections  17  to  19  of  Companies  Act,  1948  and 
the  Registration  of  Business  Names  Act,  1916);  similarity  of  names ; misleading 
names 

We  have  no  evidence  of  any  need  for  any  change. 


25.  Foreign  Companies 
We  do  not  recommend  any  change. 

26.  Internal  Management  and  Administration 

(a)  Annual  and  other  general  meetings 

[(1)  Holding  of  meeting  “ in  each  year  ”] 

By  section  131  every  company  is  required  to  hold  an  annual  general  meeting  “ in 
each  year  and  by  section  148  (1)  accounts  are  required  to  be  laid  before  the  company 
m general  meeting  once  at  least  “ in  every  calendar  year  ”.  It  would  appear  from 
Gibson  v.  Barton  (1875)  L.R.  10  Q.B.  329,  that  the  expressions  “ year  ” and  “ calendar 
year  both  mean  the  period  from  1st  January  to  31st  December. 

Strong  reasons  of  practical  convenience  may  suggest  that  a company  which  has 
been  accustomed  to  hold  its  annual  general  meeting  in,  say,  December  should  change 
to,  say,  the  ensuing  January. 
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We  suggest  that  a company  should  be  empowered  in  suitable  cases,  and  subject 
to  such  conditions  as  the  Board  of  Trade  may  prescribe,  to  dispense  with  the  necessity 
in  a particular  calendar  year — 

(i)  to  hold  an  annual  general  meeting;  and 

(ii)  to  present  accounts. 

[(2)  Notice  to  auditors  of  meeting ] 

Since,  under  section  162  (4),  the  auditors  are  entitled  to  attend  any  general  meeting 
of  a company,  we  recommend  that  section  133  (3)  be  amended  so  as  to  require  the 
agreement  of  the  auditors  where  a meeting  is  called  on  shorter  notice  than  that 
specified  in  the  Act  or  in  the  company’s  articles. 

[(3)  Documents  to  be  circulated  to  shareholders,  etc.] 

Under  section  158  (1)  the  shareholders  are  to  receive  a copy  of  the  balance  sheet 
“ including  every  document  required  by  Law  to  be  annexed  thereto  ”.  The  directors’ 
report  (which  by  section  157  (1)  is  to  “ be  attached  to  every  balance  sheet  laid  before 
the  company  in  general  meeting  ”)  is  by  section  163  specifically  excluded  from  the 
documents  required  to  be  annexed  to  a company’s  accounts. 

In  our  opinion  the  directors’  report  should  not  be  divorced  from  the  circulated 
accounts  and  section  158  should  accordingly  be  amended  so  as  to  require  the  directors’ 
report  to  be  circulated  with  the  accounts. 

We  recommend  there  be  required  to  be  included  among  the  documents  required  to 
be  circulated  to  the  shareholders  a list  of  the  directors  at  the  date  of  the  report  (showing 
any  changes  since  the  date  of  the  previous  report). 

It  has  been  suggested  that  a copy  of  a company’s  accounts  must  be  sent  to  heritable 
bondholders  and  morgagees  of  assets  of  the  company  by  reason  of  section  158  and  the 
definition  of  “ debenture  ” in  section  455.  Such  a requirement  was  presumably  not 
intended,  particularly  as  applied  to  private  companies.  We  accordingly  suggest  that 
the  Act  might  be  amended  by  narrowing  the  definition  of  “ debenture  ” as  applied  to 
section  158  so  that  the  requirement  to  send  accounts  should  be  confined  to  members 
and  debenture  holders  not  being  heritable  bondholders  or  mortgagees  of  assets,  or, 
alternatively,  that  accounts  need  be  sent  to  heritable  bondholders  and  mortgagees  of 
assets  on  demand  only. 

{b)  Mode  of  passing  extraordinary  and  special  resolutions 

We  see  no  objection  to  the  present  position. 

(c)  Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 

At  present  under  sections  134  ( a ) and  141  and  under  paragraph  50  of  Table  A it  is 
necessary  in  giving  notice  of  a general  meeting  to  specify — 

(i)  in  the  case  of  special  business,  the  general  nature  of  the  business,  and 

(ii)  in  the  case  of  an  extraordinary  or  special  resolution,  the  intention  to  propose 
the  resolution  as  an  extraordinary  or  special  resolution. 

In  practice  considerably  more  information  is  usually  given  by  public  companies  than 
the  Act  requires.  It  would  appear  to  be  desirable,  however,  that  shareholders  should 
have  the  right  to  be  put  in  possession  of  proper  information.  Accordingly  we  recom- 
mend that  the  best  of  current  practice  should  be  recognised  by  providing  that,  whether 
or  not  proxy  votes  are  sought,  notice  of  any  special  business  or  of  any  extraordinary 
or  special  resolution  should  be  accompanied  by  such  information,  if  any,  as  is  neces- 
sary to  enable  the  shareholders  to  appreciate  the  nature  of  the  special  business  or  to 
judge  the  effect  of  the  resolution. 

(d)  Exercise  of  voting  rights  in  cases  of  interlocking  shareholdings , unit  trusts,  and  in 

other  special  cases,  e.g.,  by  trustees  of  pension  and  welfare  funds  for  employees  in 

relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company 

We  have  no  recommendation  to  make  in  this  connection. 
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27.  Winding  Up 

Since  our  recommendations  under  this  head  are  on  relatively  minor  matters  we  have 
set  them  out  in  Annex  B to  this  memorandum. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

In  particular , are  any  difficulties  caused  by  provisions  which  appear  obsolete  or  inappro- 
priate in  modern  conditions? 

Apart  from  the  suggestions  put  forward  elsewhere  in  this  memorandum  we  have  no 
suggestions  to  offer  under  this  head. 


29.  Any  other  Matters  Within  the  Terms  of  Reference 
[(a)  The  directors ’ report\ 

We  have  considered  the  provisions  of  section  157  (1)  as  regards  the  directors’ 
report. 

We  suggest  that — 

(i)  when  the  report  is  circulated  with  the  accounts  (as  to  which  we  would  refer 
to  heading  26  (a)  (3)  above)  it  should  be  permissible  to  refer  in  the  report  to 
the  proposed  allocations  of  profits  shown  in  the  accounts  without  setting  out 
any  figures  in  this  connection  in  the  report  itself; 

(ii)  unless  the  information  is  given  elsewhere  in  the  accounts,  it  should  be  made 
necessary  to  provide  in  the  directors’  report  particulars  regarding  any  additional 
capital  issued  during  the  period  under  review  and  the  circumstances  in  which 
such  capital  was  issued;  and 

(iii)  in  a group  the  report  should  cover  the  group  and  insofar  as  figures  are  given 
they  should  be  the  figures  for  the  whole  group,  although  there  would  be  no 
objection  to  showing  the  figures  of  the  holding  company  as  well  as  those  of 
the  group : at  present  it  would  seem  that  the  report  could  be  confined  to  the 
holding  company’s  figures  and  could  accordingly  mean  very  little. 

[(6)  Publication  of  directors''  names ] 

[(1)  Business  letter  si 

Section  201  (1)  requires  every  company  to  which  that  section  applies  to  state 
particulars  with  respect  to  its  directors  in,  inter  alia,  most  of  its  business  letters. 

Section  201  applies  to — 

(a)  companies  registered  after  22nd  November,  1916; 

( b ) companies  incorporated  abroad  which  had  not  established  a place  of  business 
within  Great  Britain  before  23rd  November,  1916;  and 

(c)  companies  licensed  under  the  Moneylenders  Act,  1927,  whenever  incorporated. 

At  the  present  time  there  are  many  companies  in  existence  which  were  registered 
before  23rd  November,  1916,  and  which  have  now  no  real  connection  with  their 
original  founders : some  of  these  companies  have  in  fact  even  been  bought  over  purely 
to  avoid  the  necessity  of  disclosing  the  names  of  the  directors  on  the  company’s  letter 
headings  and  other  literature.  In  all  cases,  however,  the  names  of  the  directors  can 
be  ascertained  by  reference  to  the  Registrar  of  Companies. 

23rd  November,  1916,  is  now  over  43  years  ago  and  we  feel  that  the  relevancy  of 
that  or  any  other  date  is  due  for  reconsideration. 

We  take  the  view  that  there  is  little  to  be  gained — and  much  inconvenience  and 
unnecessary  expense  entailed — by  .the  publication  of  directors’  names  and  therefore 
recommend  that  such  publication  should  no  longer  be  required.  We  would,  however, 
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exclude  exempt  private  companies  from  this  proposal  and  suggest  that  exempt  private 
companies,  whatever  the  date  of  their  incorporation,  should  be  required  to  disclose 
the  names  of  their  directors  on  their  business  letters. 

[(2)  Trade  catalogues,  trade  circulars  and  show  cards ] 

Section  201  (1)  requires  every  company  to  which  that  section  applies  to  state 
particulars  with  respect  to  its  directors  “ in  all  trade  catalogues,  trade  circulars,  show 
cards  and  business  letters  on  or  in  which  the  company’s  name  appears  and  which  are 
issued  or  sent  by  the  company  to  any  person  in  any  part  of  Her  Majesty's  dominions 

We  have  referred  above  to  business  letters.  So  far  as  the  other  documents  are 
concerned,  the  provisions  of  section  201  (1)  are  largely  ignored  in  practice,  even  if  it 
can  be  assumed  that  the  publication  of  the  directors’  names  is  only  required  where  the 
full  name  of  the  company  appears.  We  see  no  reason  for  requiring  the  directors’ 
names  to  be  disclosed  at  all  in  such  documents  and  suggest  that  section  201  (1)  be 
amended  accordingly. 

[(c)  Definition  of“  officer  ”] 

The  definition  in  section  455  is  as  follows: — “ * officer,’  in  relation  to  a body 
corporate,  includes  a director,  manager  or  secretary  This  does  not  purport  to  be, 
and  clearly  is  not,  exhaustive.  For  example,  an  auditor  is,  at  least  for  some  purposes, 
an  officer.  And  Article  136  of  Table  A indemnifies  “every  director,  managing 
director,  agent,  auditor,  secretary  and  other  officer  ”.  The  inclusion  of  “ agent " 
seems  to  indicate  that  the  category  of  officer  may  be  much  wider  than  the  definition 
in  section  455  would  suggest. 

In  the  case  of  charges  under,  for  example,  section  328  et  seq.  (offences  antecedent 
to  or  in  course  of  winding  up),  it  may  be  of  concern  mainly  to  the  prosecutor  and  the 
accused  whether  the  latter  is  or  is  not  an  officer.  But  the  question  sometimes  has  to 
be  determined  in  the  ordinary  course  of  management  of  a company.  In  particular, 
section  197  requires  disclosure  in  the  annual  accounts  of  any  loans  made  to  any  officer, 
and  both  directors  and  auditors  may  have  to  determine  whether  a person  is  or  is  not 
an  officer.  For  the  purpose  of  this  section,  at  least,  an  exhaustive  definition  would 
be  desirable. 

We  realise  that  while  the  introduction  of  an  exhaustive  definition  would  clarify  the 
position  for  the  purposes  of  section  197  it  might  raise  problems  in  relation  to  other 
provisions  of  the  Act.  Fundamentally,  the  difficulty  seems  to  us  to  arise  from  the 
use  of  the  same  term  “ officer  ” in  different  contexts  and  in  possibly  differing  senses. 

[(<i)  Retirement  of  directors  under  age  limit] 

We  have  considered  the  working  of  section  185  in  its  application  to  those  who 
have  attained  the  age  of  70. 

In  our  opinion  a date  should  be  fixed  as  from  which  contracting  out  of  the  provisions 
of  section  185  should  not  be  permissible  and  any  then  existing  arrangements  for 
contracting  out  should  cease  to  be  effective. 

We  recommend  that  as  from  the  date  suggested  above— 

(i)  any  provisions  affecting  retirement  of  directors  in  rotation  be  applicable  only 
to  directors  who  have  not  yet  attained  the  age  of  70; 

(ii)  every  director  be  required  to  retire  at  the  annual  general  meeting  following 
his  seventieth  birthday;  and 

(iii)  no  person  who  has  attained  the  age  of  70  be  capable,  without  re-election,  of 
continuing  to  hold  office  as  a director  for  more  than  two  years  after  his  election 
or  re-election. 

[(e)  Disclosure  of  directors'  remuneration] 

We  consider  that  section  198  (1)  should  be  amended  so  as  to  require  a notice  in 
writing  from  each  director  covering  all  emoluments,  pensions  and  compensation 
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^nted^^m?a8x*her  With  am°Unt  °f  aU  benefits  charSeable  in  his  hands 

Whereas  under  section  196  (2)  expenses  have  to  be  included  as  remuneration  insofar 
as  they  are  charged  to  United  Kingdom  tax,  the  estimated  money  value  of  other 
benefi  s has  to  be  disclosed  whether  they  are  taxable  or  not.  We  consider  that  only 
benefits  which  are  charged  to  United  Kingdom  tax  should  be  required  to  be  disclosed 

July,  1960 


ANNEX  A 

[See  heading  21  (a)] 

Accounting  in  Relation  to  Changes  in  the  Purchasing  Power  of  Money 

Statement  issued  m 1953  by  the  Council  to  Members  of  The  Institute  of 
Chartered  Accountants  of  Scotland 

'o,1?6  " hist5rica!  „cost  ” basis  which  is  so  widely  used  in  the  measurement  of 
nniLothP„rTd  when  the  value  of  money  is  steady  or  is  cTangingstowly 

On  the  other  hand  the  limitations  of  this  basis  are  evident  and  serious  in  periods  of 
•‘W  val“«-  The  experience  of  the  poshwaf years  ha^demoS- 
strated  i adamant  need  for  new  conventions  and  methods  which  will  compute  the  profit 
element  m terms  of  current  monetary  costs  as  distinct  from  historical  costs  Accoun- 
tants m many  parts  of  the  world  have  been  actively  engaged  iTseektag  anoVomi^te 

*“  £“■  P^lem'  In  V"#***.  ™ch  attention  has  ten  |iZ  to  the 
treatment  of  depreciation  and  to  the  valuation  of  stock,  which  are  probably  the  two 
j^si  important  Single  factors  involved  in  this  question  WSue Steady  proeSs 
been  made  in  he  development  of  new  methods,  the  advance  has  so  far  tef Srrifd 

MMHi 

astte  o§S&e ^reSa^ofT^t  by  undertald^  which  have 
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between  one  undertaking  and  another.  What  can  or  might  be  done  should  only  be 
decided  after  very  careful  consideration  of  the  facts  of  each  particular  case.  Where 
there  is  a departure  from  the  basis  of  “ historical  cost  ” (whether  in  the  body  of  the 
financial  accounts  or  by  way  of  supplementary  figures  or  statements)  what  has  been 
done  and  the  basis  adopted  should  be  clearly  shown. 

5.  It  is  considered  that  in  the  field  of  management  accounting  it  is  eminently  desirable, 
in  many  cases,  that  account  should  be  taken  of  changing  money  values.  Failure  to 
do  so  in  times  of  progressive  inflation  may  well  create  a complacent  attitude  not  in 
the  best  interest  of  any  undertaking  as  a continuing  concern.  In  management 
accounting  many  statements  are  prepared  only  for  the  guidance  of  those  engaged  in 
the  day-to-day  administration  of  the  undertaking  and  the  planning  of  its  future 
activities.  The  values  to  be  used  in  these  cases  should  be  those  which  will  most 
realistically  reflect  the  outcome  of  the  trading  operations  of  the  undertaking  and  its 
financial  stability. 


ANNEX  B 

27.  Winding  Up 

(1)  Powers  of  liquidator — winding  up  by  the  Court 

In  a winding  up  by  the  Court  the  liquidator  is  empowered  under  section  245  (1)  (c), 
with  the  sanction  of  the  Court  or  the  committee  of  inspection,  to  appoint  a solicitor 
to  assist  him  in  the  performance  of  his  duties. 

We  see  no  necessity  for  this  sanction  and  recommend  that  section  245  (1)  be  amended 
accordingly. 

(2)  Powers  of  liquidator — Members ' voluntary  winding  up 

In  a members’  voluntary  winding  up  section  303  (1)  (b)  enables  the  liquidator  to 
exercise  without  sanction  inter  alia  the  power  to  appoint  a solicitor  conferred  by 
section  245  (1)  (c).  Under  section  303  (1)  ( a ),  however,  the  liquidator  requires  the 
sanction  of  an  extraordinary  resolution  of  the  company  to  exercise  the  powers  conferred 
by  the  under-mentioned  paragraphs  of  section  245  (1)  which  deal  with — 

(d)  payment  of  any  classes  of  creditors  in  full; 

(e)  compromise  of  claims  against  the  company;  and 

(/)  compromise  of  calls,  etc. 

We  consider  that  the  power  referred  to  under  paragraph  (d)  (like  the  power  to 
appoint  a solicitor)  should  be  exercisable  by  the  liquidator  without  sanction  and  as 
part  of  his  normal  duties. 

We  recommend  that  section  303  be  amended  accordingly. 

(5)  Account  of  liquidation  proceedings— members'  and  creditors'  voluntary  winding  up 

Under  sections  289  and  299  the  liquidator  must,  where  a winding-up  continues  for 
more  than  one  year,  “ lay  before  ” a meeting  of  members  (in  the  case  of  a members’ 
voluntary  winding  up)  or  meetings  of  members  and  creditors  (in  the  case  of  a creditors’ 
voluntary  winding  up)  an  account  of  his  acts  and  dealings  and  of  the  conduct  of  the 
winding  up  during  the  preceding  year.  Similar  provisions  apply  to  the  final  meetings 
under  sections  290  and  300. 

We  consider  that  unless — 

(а)  in  the  case  of  a members’  voluntary  winding-up,  the  members  in  general 
meeting;  or 

(б)  in  the  case  of  a creditors’  voluntary  winding-up,  the  committee  of  inspection 
otherwise  determine,  the  notice  calling  the  meeting  should  be  required  to  be  accom- 
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panied  by  the  liquidator’s  account  and  his  estimate  of  the  likely  outcome  of  the 
liquidation. 

We  recommend  that  sections  289,  290,  299  and  300  be  amended  accordingly. 


(4)  Audit  of  liquidation  accounts — members'  and  creditors'  voluntary  windings  up 
We  recommend  that  the  Act  should  be  so  amended  as  to  require  that,  unless  the 
committee  of  inspection  or  the  members  by  ordinary  resolution  (as  the  case  may 
require)  otherwise  determine,  the  liquidator’s  accounts  be  submitted  for  audit  to  a 
person  qualified  under  section  161  for  appointment  as  the  auditor  of  a company. 


(5)  All  classes  of  winding  up — advertising  for  claims 
In  the  case  of  a winding  up  by  the  Court,  section  264  provides  for  a time  to  be 
fixed  within  which  creditors  are  to  prove  their  debts  or  claims,  or  to  be  excluded 
from  the  benefit  of  any  distribution  made  before  the  debts  are  proved.  We  recommend 
that  the  Act  be  amended  to  confer  on  the  liquidator  in  the  case  of  a members ’voluntary 
winding  up,  and  on  the  liquidator  with  the  sanction  of  the  committee  of  inspection  in 
the  case  of  a creditors’  voluntary  winding  up,  the  right  to  fix  a time,  being  not  less 
than  four  months  from  the  date  of  intimation  by  the  liquidator,  within  which  the 
creditors  are  to  prove  their  debts  or  claims  against  the  company,  or  to  be  excluded 
from  the  benefit  of  any  distribution  made  before  the  debts  are  proved. 


(6)  Accounts  to  date  of  liquidation — all  classes  of  winding  up 

It  is  notable  that  there  is  nothing  in  the  Act  which  requires  the  production  by  a 
company  of  audited  accounts  for  the  period  from  the  date  of  the  last  balance  sheet 
presented  to  the  members  up  to  the  date  of  the  liquidation. 

We  recommend  no  alteration  in  the  Law  in  this  respect  in  the  case  of  a winding  up 
by  the  Court  or  a creditors’  voluntary  winding  up,  but  we  recommend  that  in  the 
case  ol  a members’  voluntary  winding  up  it  should  be  made  obligatory  to  send  to  the 
members  and  (except  in  the  case  of  an  exempt  private  company)  also  to  the  Registrar  a 
f°Py  accounts  covering  the  period  from  the  date  of  the  last  balance  sheet 

submitted  to  members  up  to  the  date  of  liquidation. 


(7)  Police  by  liquidator  of  his  appointment — members'  and  creditors'  voluntary  windings  up 

f31  f^011  305  66  an?ended  to  require  the  liquidator  to  publish 
” J ^ «pp? ”at  ‘.n  a newspaper  circulating  in  the  district  where  the  company’s 
registered  office  is  situate  m addition  to  the  publication  in  the  Edinburgh  Gazette. 

(8)  Proxies  and  affidavits 

»S!i!,iSi?!S  Yote  at  a credjtors’  meeting  in  the  case  of  a creditors’  voluntary 
winding  up  in  Scotland  he  must  produce  an  affidavit  to  prove  his  debt.  We  consider 

insistTn 1 ’SilffidaiS  *at  It  fre(luently  available  it  is  unreasonable  to 

25“  ?n  an  amdavit.  We  take  the  view  that  a creditor  should  be  entitled  to  vote 
tter  in  person  or  by  proxy,  if  he  shows  prima  facie  evidence  of  a claim  There  should’ 

be  a right  of  appeal  to  the  Court  in  the  event  of  a dispute.  lnere  should 

(91  Winding  up  by  the  Court  in  Scotland 

wiffiari^m^,triLPr<fedUreK,for  winding  UP  Court  in  Scotland  be  reviewed 

with  hPTiSpoaible' 81  speed  and  reduction  0f  costs  as  comPared 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 

Company  Law  Committee 

EIGHTEENTH  DAY 

Friday,  17th  March,  1961 


Present : 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 
Mr.  E.  A.  Bingen 
Mr.  L.  Brown,  F.I.A. 

Professor  L.  C.  B.  Gower,  M.B.E. 
Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 
Mr.  J.  A.  Lumsden,  M.B.E. 


Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 
T.D.  ( Questions  6212  to  6418  only) 
Mrs.  M.  Naylor 
Mr.  G.  W.  H.  Richardson 
Mr.  C.  H.  Scott 
Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  ( Secretary ) 

Mr.  J.  A.  E.  Davies  ( Assistant  Secretary) 


Mr.  Henry  Benson,  Sir  Thomas  Robson,  Mr.  P.  F.  Granger  and 
Mr.  F.  M.  Wilkinson  called  and  examined 


6212.  Chairman:  Gentlemen,  the  Com- 
mittee is  very  much  obliged  to  you  both 
for  your  memorandum  of  evidence  and 
for  coming  to  help  us  further  today. 

Before  we  begin,  may  I for  the  purpose 
of  our  record  read  your  names  and 
descriptions.  Mr.  Henry  Benson — you  are 
a member  of  the  Council  of  the  Institute  of 
Chartered  Accountants  in  England  and 
Wales  and  you  are  Chairman  of  its 
Parliamentary  and  Law  Committee.  Is 

that  right  ? Mr,  Benson : That  is 

correct. 

6213.  Then  Sir  Thomas  Robson — you 
are  a past  President  of  the  Institute,  a 
member  of  the  Council  and  of  the 
Parliamentary  and  Law  Committee:  and 
Mr.  P.  F.  Granger — you  areVice-President 
of  the  Institute  and  a member  of  the 
Parliamentary  and  Law  Committee.  Yon, 
Mr.  F.  M.  Wilkinson,  are  the  Deputy 
Secretary  of  the  Institute.  Is  that  right? 
Sir  Thomas  Robson : That  is  so. 

Chairman:  The  Committee  has  studied 
and  will  study  again  your  valuable 
memorandum  which,  as  one  might  expect 
from  its  source,  is  a model  of  clear 
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arrangement.  It  covers  a great  deal  of 
ground  and  raises  a number  of  points; 
but  the  matters  with  which  we  would 
primarily  concern  ourselves  this  morning 
are  the  matters  of  accountancy  which 
arise,  and  accordingly  I will  ask  Mr. 
Lawson  to  open  the  discussion. 

6214.  Mr.  Lawson:  Mr.  Benson,  it  is 
I suppose  correct  that  in  general  the 
Institute  supports  the  principle  of  histori- 
cal cost  accounting  for  the  preparation 

of  annual  accounts? Mr.  Benson:  In 

general,  yes. 

6215.  It  would  I think  be  helpful  to  the 
Committee  if  you  could  outline  very 
briefly  how  this  method  operates  in 
determining  the  amounts  of  profits 
available  for  distribution,  distinguishing 
between  revenue  profits  and  capital 
profits,  and  in  particular  I think  it  would 
be  very  interesting  if  you  could  indicate 
the  extent  to  which  estimates  of  value 

enter  into  the  calculation. Broadly 

speaking,  revenue  profits  are  the  profits 
derived  after  writing  off  depreciation  on 
the  fixed  assets  on  the  basis  of  their 
historical  cost.  Capital  profits  are  those 
arising  on  realisation  over  and  above  the 
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book  value  of  the  fixed  assets.  Broadly 
speaking  valuations  do  not  enter  into  the 
preparation  of  balance  sheets  except  to 
the  extent  of  the  valuations  of  the  current 
assets.  That  should  be  qualified  in  one 
respect;  a valuation  is  of  course  made  in 
appropriate  cases  of  shares  in  subsidiary 
companies  or  in  associated  companies, 
and  sometimes  the  fixed  assets  themselves 
are  written  down  if  they  are  clearly 
overvalued.  That  of  course  involves  an 
element  of  valuation. 

6216.  Could  I first  of  all  take  the 
question  of  current  assets?  I am  right 
in  thinking,  am  I not,  that  that  is  not  so 
much  a valuation  as  an  assessment  of  the 
figures  which  are  carried  forward  from 
one  year  to  the  next,  to  see  whether  they 
are  overvalued?  There  is  no  question  of 

writing  up? That  is  so.  It  would  be 

unusual,  and  usually  improper,  to  write 
up.  It  is  not  so  much  a valuation  as  an 
assessment  of  correct  carry-forward  of 
what  has  been  spent  on  current  assets. 
But  there  is  an  element  of  valuation  in 
things  such  as  the  value  of  debts  and  to 
some  extent  the  question  of  valuation  of 
stock  comes  into  the  picture. 

6217.  Yes,  I think  that  is  clear,  thank 
you  very  much.  Now  to  what  extent  in 
your  experience  do  businesses  depart 
from  this  general  principle  of  historical 
cost?  For  instance,  it  is  correct,  is  it  not, 
that  certain  produce  companies  for 
example  value  their  stocks  on  the  basis  of 
selling  prices  where  there  is  a free  market 

in  the  commodity? That  is  so,  but 

those  cases  are  comparatively  few  in 
relation  to  the  whole;  and  usually  they 
only  relate  to  particular  circumstances, 
for  example  where  a produce  company 
wants  to  get  the  whole  of  the  results 
of  a particular  crop  into  a single  year’s 
accounts.  But  the  number  of  cases  where 
historical  cost  is  departed  from  for  the 
purpose  of  stock  valuation  is  compara- 
tively rare. 

As  to  the  extent  to  which  businesses 
depart  from  the  principle  of  historical  ccst, 
I think  that  is  sometimes  departed  from 
in  two  ways.  It  is  true  as  a general 
principle,  but  as  I mentioned  earlier,  it 
is  appropriate  in  some  cases  to  write  down 
the  historical  cost  of  shares  in  subsidiary 
and  associated  companies,  fixed  assets 


and  goodwill.  In  other  cases,  companies 
take  the  view  that  they  should  write  up 
their  fixed  assets,  and  do  so. 

6218.  Apart  from  those  particular 
examples — and  I am  coming  in  a moment 
to  this  question  of  writing  up  fixed  assets 
—apart  from  those  cases,  those  so  far 
as  you  know  are  the  only  departures  from 

historical  cost? Sir  Thomas  Robson : 

There  are  other  examples  in  the  valuation 
of  work  in  progress  and  stocks.  Mr. 
Benson  cited  the  seasonal  crop.  There 
are  other  types  of  company  which  do  also 
depart  from  historical  cost,  such  as  those 
engaged  in  long-term  contracts  where  they 
feel  it  necessary  to  bring  in  a modest 
amount  of  profit  in  each  year  related 
to  the  actual  activity  of  the  year.  Those  are 
the  exceptions.  As  Mr.  Benson  has  said, 
the  general  practice  is  that  you  depart 
from  the  general  principle  of  cost  only  if 
some  part  of  the  cost  is  irrecoverable. 

6219.  Now  if  I may  come  to  a point 
which  has  been  causing  us  quite  a lot  of 
difficulty,  we  have  had  a lot  of  evidence 
about  this  question  of  valuation  of  fixed 
assets.  Most  of  the  evidence  refers  to 
the  valuation  of  long-life  assets  such  as 
land  and  buildings.  There  seems  to  be, 
as  far  as  we  can  judge  from  the  evidence, 
less  enthusiasm  for  valuations  of  plant 
and  machinery  except  perhaps  such 
machinery  as  may  have  an  exceptionally 
long  life:  the  reasons  for  this  are  fairly 
obvious.  There  is  a very  high  rate  of 
depreciation  on  machinery  as  a rule.  Any 
undervaluation  tends  therefore  to  work 
itself  out  of  the  accounts  fairly  quickly. 
I think  witnesses  have  mostly  taken  the 
view  that  this  is  rather  a separate  problem, 
but  on  long-life  assets  we  have  had  quite 
an  amount  of  evidence  and  different  views. 
Could  you  please  tell  us  what  your  view 
would  be  about  that?  First  of  all,  is  it 
correct  that  you  would  feel  there  is  not 
much  case  for  writing  up  plant  and 

machinery? Mr.  Benson : My  personal 

view  is  that  it  is  really  impossible  to 
contemplate  except  in  somewhat  unusual 
circumstances;  and  until  the  taxation 
allowances  are  brought  into  line  with  the 
written-up  figures  that  usually  would  be 
a fatal  bar  to  writing  up  plant  and  mach- 
inery. I think  that  there  would  be 
objections  to  endeavouring  to  segregate 
the  mass  of  fixed  assets  between  what  is 
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long  life  and  what  is  not  long  life  and  to 
require  the  writing  up  of  some  of  them 
and  not  the  writing  up  of  others;  but  in 
any  case  I think  the  whole  thing  is 
conditioned  by  the  question  of  taxation 
allowances.  It  would  be  an  intolerable 
burden  on  a great  many  companies  if 
assets  were  compulsorily  written  up,  long 
life  or  otherwise.  That  would  not 
necessarily  apply  of  course  to  land,  which 
is  not  subject  to  taxation  allowances. 

6220.  Of  course  the  allowance  on 
buildings  is  so  much  smaller,  the  impact 
would  be  much  less,  would  it  not?— — 
But  the  physical  difficulty  of  deciding 
what  is  a long-life  asset,  when  you  have  a 
factory  full  of  plant,  would  be  extremely 
difficult. 

6221.  I see  that.  I would  like  to  keep 

our  minds  as  far  as  we  can  on  the  subject 
of  long-life  assets,  while  accepting  your 
point  that  it  may  in  practice  be  difficult 
to  distinguish  those  assets  from  others 
which  are  part  of  the  equipment  of  the 
factory.  Could  we  then  first  of  all 
consider  what  would  be  the  appropriate 
accountancy  procedure  for  long-life 
assets  in  times  of  stable  or  relatively 
stable  prices?  In  what  circumstances, 
if  any,  would  you  say  that  it  would  be 
advisable  for  a company  in  such  circum- 
stances to  value  its  fixed  assets? As 

you  were  good  enough  to  let  me  have  a 
preview  of  some  of  these  questions,  Sir, 
I can  think  of  six  circumstances  in  which 
a revaluation  might  be  appropriate. 
Perhaps  if  I were  to  give  those  to  you  it 
might  help  the  situation. 

The  first  is  with  a debenture  issue  where 
the  issuing  house  requires  the  fixed  assets 
to  be  written  up  in  order  to  present  a 
particular  picture  to  the  debenture  holders. 
That  is  sometimes  done  and  might  be 
appropriate. 

The  second  case  is  on  an  amalgamation 
where  it  is  desired  to  put  the  fixed  assets 
of  both  companies  on  a similar  basis. 

A third  case  is  when  shares  in  a sub- 
sidiary are  bought  and  the  fixed  assets  of 
that  subsidiary  are  included  in  its  books 
on  a historical  cost  basis  and  it  is  desired 
to  write  them  up  to  give  expression  to 
their  current  values.  In  such  cases  the 
cost  of  the  shares  probably  greatly  exceeds 
the  book  value  of  the  assets. 


A fourth  case  is  where  a company  is 
sufficiently  strong  that  it  believes  it  can 
overcome  the  burden  of  taxation  allow- 
ances based  on  historical  cost  and  not  on 
revalued  figures — and  we  have  such  cases 
as  I.C.I.  and  Unilever. 

A fifth  case  is  if  you  had  unused  capital 
assets  awaiting  sale,  or  if  the  company 
was  about  to  go  into  liquidation. 

There  is  a sixth  case  about  which  I am 
a little  uncertain  but  which  I believe  is 
a fair  case  where  it  might  be  done; 
namely  a company  which  has  capital 
assets  earning  a very  small  profit  return, 
but  the  capital  assets  can  be  realised 
readily  and  used  for  an  alternative  pur- 
pose. Just  to  make  that  sixth  point  clear, 
you  might  have  a case  such  as  public 
houses  in  a brewery  company. 

6222.  We  have  heard  quite  a lot  about 
that  case.  But  it  is  curious  how  often 
witnesses  have  referred  to  public  houses 
and  one  wonders  therefore  whether  it  is 
not  rather  exceptional  to  that  type  of  case. 

1 think  it  is  exceptional.  All  I was 

trying  to  do  was  to  quote  every  case  in 
answer  to  your  question  where  it  might 
be  appropriate.  But  I do  not  think  any 
of  those  six  heads  cover  the  general  run  of 
commercial  and  industrial  activity.  They 
are  the  exceptions  rather  than  the  rule. 

Sir  Thomas  Robson : There  was 

another  exception  made  in  the  inter-war 
years  quite  frequently  where  there  was 
what  appeared  to  be  a permanent  shrink- 
age in  the  earning  capacity  of  the  fixed 
assets,  so  permanent  in  the  view  of  those 
responsible,  that  the  depreciation  charges 
would  always  involve  the  company  in  a 
loss — shipping  companies  one  has  in  mind, 
which  had  bought  their  vessels  at  very 
high  prices  after  the  First  World  War. 
In  those  cases  companies  felt  that  in  order 
to  give  the  management  a fair  chance  of 
making  a profit  in  relation  to  the  existing 
market  values  of  ships,  they  should  go  to 
the  Courts  and  have  the  capital  written 
down  by  such  an  amount  as  would  enable 
them  in  turn  to  bring  the  ships  down  to  a 
reasonable  value,  and  thereafter  provide 
depreciation  on  that  written  down  amount. 

6223.  How  far  in  that  type  of  case 
would  you  feel  that  the  company  is 
really  obliged  to  write  its  assets  down, 
and  either  therefore  refrain  from  paying 
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dividends  or  go  to  the  Court  for  a capital 

reduction  ? From  an  accountancy 

point  of  view  we  would  regard  a deprecia- 
tion charge  based  on  the  amount  at  which 
the  asset  is  carried  in  the  books  as  being 
a necessary  expense  in  arriving  at  the 
results  for  the  year,  and  therefore  as  long 
as  ships  were  carried  in  the  balance  sheet 
at  a very  high  amount  we  would  regard  it 
as  necessary  for  depreciation  to  continue 
to  be  provided  on  that  very  high  amount 
in  arriving  at  the  revenue  results,  and 
therefore  the  amount  available  for  divi- 
dend might  be  nil. 

6224.  Taking  it  one  step  further, 
supposing  revenues  were  not  enough  to 
cover  depreciation  on  book  value,  would 
you  want  to  qualify  your  auditor’s 

certificate? 1 can  remember  cases  of 

that  type  where  auditors  did  during  the 
inter-war  years  qualify  their  report  by 
reference  to  the  excessive  values  at  which 
the  fixed  assets  were  carried  under  the 
then . existing  conditions.  Let  me  em- 
phasise that  these  were  very  exceptional 
cases  where  the  conditions  were  so 
obvious  that  the  auditors,  even  without 
the  knowledge  of  valuation  that  a shipping 
expert  would  have,  were  nevertheless  able 
to  form  an  opinion. 

Mr.  Benson'.  The  condition  precedent  is 
a permanent  loss  of  capital. 

6225.  And  you  judge  that  in  a sense  by 
seeing  whether  the  revenue  would  be 
likely  to  bring  a profit  after  depreciation? 

Sir  Thomas  Robson : That  would  be 

a relevant  factor. 

6226.  Mr.  Brown:  Is  the  underlying 
thought  that  it  should  not  be  necessary 
to  build  up,  by  depreciation,  the  original 
cost  but  the  actual  cost  of  replacement? 
— — -No.  I think  the  factor  in  people’s 
minds  was  that,  over  the  effective  business 
life  of  the  asset,  the  revenues  should  be 
such  as  to  amortise  the  amount  carried 
in  the  balance  sheet,  and  if  that  amount 
was  excessive  or  there  was  no  hope  of 
being  able  to  effect  that  amortisation 
over  the  life  of  the  asset,  then  the  directors 
would  feel  it  was  time  to  go  to  the  Court 
and  get  leave  to  reduce  the  amount  at 
which  the  assets  were  carried  in  the  books. 
I do  not  think  the  factor  of  replacement 
entered  in,  in  those  days,  to  anything  like 
the  extent  that  it  has  come  into  people’s 
minds  in  recent  years. 


6227.  Mr.  Lawson:  Coming  back  to 
Mr.  Benson’s  six  points,  I have  not  retain- 
ed them  all  in  my  head,  but  would  I be 
right  in  thinking  in  some  of  those  circum- 
stances there  is  a need  or  a desirability 
of  writing  the  assets  up  in  the  accounts 
so  they  would  appear  in  the  balance  sheet? 
In  other  cases  it  would  be  optional  whether 
the  figures  should  be  incorporated  in  the 
balance  sheet  or  dealt  with  by  way  of  a 

note? Mr.  Benson:  I had  in  mind 

that  in  all  cases  they  would  be  incorporated 
in  the  books.  It  is  very  rare  in  my 
experience  for  notes  to  be  attached  to  the 
balance  sheet  giving  this  sort  of  informa- 
tion. 

6228.  We  have  had  quite  a lot  of 
evidence  from  people  who  have  said  one 
could  do  it  either  way,  and  on  the  whole 
they  rather  like  the  note.  For  example, 
in  the  case  of,  I.C.I.  or  Unilever,  it  could 
have  been  done  by  note  and  the  de- 
preciation charge  might  have  continued 

on  historical  cost. That  would  be 

totally  wrong,  Sir.  I think  it  would  be 
wrong  to  imply  to  the  shareholders  and 
the  public  the  fixed  assets  have  a certain 
value,  however  arrived  at,  if  depreciation 
was  not  written  off  relative  to  that  value, 
because  that  would  show  an  untrue  and 
unfair  figure  of  the  profits. 

6229.  It  would  depend  how  it  was 
worded.  I have  seen  quite  a number  of 
accounts  where  this  sort  of  statement 
appears,  “ the  replacement  cost  of  our 
fixed  assets  is  £x  compared  with  a book 
figure  of  £y,  and  they  are  insured  for 

£z.” 1 think  it  is  an  undesirable  note 

in  that  form  because  I do  not  think  it 
gives  the  whole  picture.  I would  like  to 
draw  the  Committee’s  attention  to  the 
recommendations  my  Council  has  made 
on  prospectuses  on  this  point,  which  is 
in  the  Institute’s  handbook  of  recom- 
mendations we  have  furnished  to  the 
Committee.  We  point  out  that  if  that 
sort  of  information  is  given  relative  to 
fixed  assets,  then  there  ought  to  be 
corresponding  information  as  to  the 
additional  depreciation  which  is  applicable 
to  the  higher  value;  and  also  as  to  the 
crippling  effect  that  might  have  by  reason 
of  the  fact  that  taxation  allowances  are 
based  on  the  historical  cost,  not  the 
written-up  figures. 
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Mr.  Lawson : That  makes  it  very  clear. 
You  are  against  it  really.  You  either 
should  put  the  valuation  in  the  accounts 
or  not  refer  to  it  at  all. 

6230.  Professor  Gower : Would  that 

apply  where  it  is  freehold  property? 

Yes,  Sir,  except  that  freehold  land  is  not 
of  course  subject  to  depreciation. 

6231.  That  is  why  I asked. My 

answer  was  really  directed  to  the  point 
that  I see  great  difficulty  in  segregating 
fixed  assets — writing  up  some  and  not 
others. 

Sir  Thomas  Robson : I think  we  should 
bear  in  mind  that  in  the  normal  case  the 
earning  power  displayed  by  the  accounts 
is  the  best  index  of  value  for  fixed  assets 
from  the  standpoint  of  the  company,  and 
the  abnormal  case  where  a company  has 
a particularly  valuable  freehold  site,  for 
example,  which  is  not  producing  revenue 
but  is  known  to  be  exceedingly  valuable, 
might  be  an  example  of  where  it  would 
properly  be  treated  in  a note. 

6232.  Mr.  Lawson : Could  we  come  to 
that  point  now?  It  is  I think  fairly  clear 
that  in  a great  many  businesses  the  assets 
are  really  specific  to  that  business  and  the 
valuation,  if  you  wanted  to  have  a value 
of  the  assets,  really  is  dependent  to  a very 
large  extent  on  the  earning  capacity  of 

the  business.  That  is  so  ? Mr.  Benson : 

Yes,  Sir. 

6233.  Particularly  with  specific  assets. 
We  have  had  the  point  put  to  us  and  I 
think  it  applies  more  to  non-specific 
assets,  for  example  shop  property,  that 
shareholders  or  their  advisers  rather  like 
to  test  the  performance  of  the  management 
by  comparing  the  profit  with  the  capital 
employed  in  the  business  and  that  for  that 
purpose  it  is  desirable  to  have  a valuation 

of  fixed  assets. The  difficulty  is  to 

know  on  what  basis  the  fixed  assets  should 
be  valued.  Would  it  be  the  going  concern 
value— whatever  that  means — realisable 
value,  replacement  cost,  or  replacement 
cost  less  depreciation?  It  is  extremely 
difficult  to  give  an  answer  to  the  question 
without  knowing  what  basis  of  valuation 
would  be  adopted. 

6234.  I suppose  the  only  test  of  value 
from  that  point  of  view  is  what  the  asset 


would  fetch. It  is  difficult.  You  come 

back  to  the  point  Sir  Thomas  has  just 
made,  that  in  the  great  majority  of  cases 
the  value  of  fixed  assets  is  dependent  on 
the  profits  earned  from  the  business. 

6235.  A point  that  is  made  on  the  other 
side  is,  suppose  the  people  who  are  now 
running  the  business  are  running  it 
extremely  badly,  the  shareholders  might 
stimulate  somebody  else  to  come  along 
and  take  over  the  business  and  make  much 
more  out  of  it  than  they  did,  because  the 
assets  in  the  proper  hands  would  earn 

much  more? The  difficulty  of  that  is 

that  if  they  are  running  a business  badly 
the  profits  are  probably  pretty  low  and  the 
value  attributed  to  the  fixed  assets  would 
be  in  some  measure  determined  by  those 
low  profits.  The  accounts  therefore 
would  still  not  give  the  picture  the  public 
expects. 

6236.  Turning  to  the  question  of 
inflation,  do  you  think  there  is  anything  to 
be  said  for  the  view  that,  now  prices 
appear  to  be  relatively  stable  after  a very 
long  period  of  inflation,  it  might  be  useful 
to  have  some  kind  of  general  revaluation 
of  assets,  or  in  particular  of  long-life  assets 

in  balance  sheets  ? Have  you  in  mind 

a compulsory  revaluation? 

6237.  I was  going  to  ask  that,  whether 
it  should  be  compulsory  or  voluntary, 
with  perhaps  some  method  of  stimulating 
compliance  in  cases  where  it  is  appro- 
priate. In  some  cases  one  imagines  it 

would  be  impracticable. Could  I make 

again  one  of  the  points  I made  earlier,  that 
I think  a compulsory  revaluation  of  fixed 
assets  is  really  quite  out  of  the  question, 
unless  and  until  the  taxation  allowances 
are  brought  into  line.  Therefore,  if  one  is 
contemplating  a compulsory  revaluation 
one  would  have  to  think  in  terms  of  a 
complete  revaluation,  such  as  happened  in 
France  and  Belgium,  where  the  fixed 
assets  are  revalued  and  the  taxation 
allowances  adjusted  and  that  is  applied  to 
the  whole  economy.  But  that  is  so  vast  a 
subject  I really  would  not  care  to  give  a 
firm  view  at  the  moment. 

6238.  Would  there  not  be,  quite  apart 

from  taxation,  some  difficulty  about  the 
compulsory  revaluation,  in  the  sense  of 
taking  care  of  the  rights  of  preference 
shareholders? There  are  immense 
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difficulties,  apart  from  preference  share- 
holders. The  first  basic  difficulty  is,  on 
what  basis  would  the  revaluation  be  made, 
if  it  is  to  be  compulsory  ? There  certainly 
are  not  enough  valuers  in  the  country  to 
deal  with  the  situation.  Y ou  have  referred 
to  the  difficulties  with  preference  share- 
holders whose  dividends  might  be  im- 
perilled, and  there  are  innumerable  cases 
where  other  interests  would  be  imperilled. 

Sir  Thomas  Robson : You  might  even 
get  to  the  point  that  debenture  holders 
might  be  prejudiced.  There  are  all  kinds 
of  aspects  right  outside  the  field  of  general 
accountancy. 

6239.  As  far  as  your  view  goes,  you 
would  think  in  practice  it  would  be 
difficult  to  have  compulsory  revaluation? 
Mr.  Benson:  Yes,  Sir. 

6240.  But  do  you  think  it  is  a desirable 
thing  for  companies  to  do  if  one  had  it  in  a 
voluntary  way,  or  had  something  to 
stimulate  it?  Do  you  think  more  people 
ought  to  write  their  assets  up  than  are  now 
doing  so,  having  regard  to  this  long  period 

of  inflation? 1 believe  it  is  entirely  a 

matter  for  each  board  to  make  up  its  own 
mind,  in  the  circumstances  of  its  particular 
case.  But  I come  back  to  the  point  that 
the  bar  to  any  general  voluntary  revalua- 
tion is  the  present  system  of  taxation 
allowances. 

6241.  I am  surprised  you  make  quite 
such  a big  point  about  that  as  far  as 

buildings  are  concerned. 1 accept,  Sir, 

it  does  not  apply  to  land,  and  to  a very 
much  lesser  extent  to  buildings;  but  in  the 
normal  industrial  business  the  great  bulk 
of  expenditure  is  on  plant  and  equipment. 

Mr.  Lawson:  From  other  witnesses  we 
have  heard  a good  many  objections  to 
writing  up  plant  and  machinery. 

6242.  Mr.  Watson:  Mr.  Benson,  if  you 
have  two  companies  with  a chain  of  shops 
owned  freehold,  and  one  has  revalued 
these  at  present-day  values  and  the  other 
has  not;  would  you  append  the  same 
auditor’s  report  to  each  balance  sheet? 

Provided  the  balance  sheet  and  the 

accounts  made  quite  clear  the  basis  which 
had  been  adopted  for  valuation  and  the 
basis  of  depreciation — normally  speaking, 
yes.  Sir.  The  point  being  that  provided 
the  accounts  are  quite  clear  as  to  the  basis 
on  which  they  have  been  drawn  up  and 


provided  the  basis  is  consistently  adhered 
to,  I do  not  see  any  objection  to  giving 
the  same  report. 

6243.  Those  people  who  support  the 
idea  of  writing  up  fixed  assets,  claim  that 
by  that  means  it  is  more  easy  to  see  whether 
the  company  is  being  profitably  run  or  the 

assets  put  to  the  greatest  advantage. 

In  certain  cases  that  is  perfectly  true. 

6244.  You  accept  that? Certainly, 

in  certain  cases. 

6245.  Mr.  Lawson : It  has  been  repre- 
sented to  us  by  some  witnesses  that  by 
reason  of  what  they  term  undervaluation 
of  fixed  assets,  due  mainly  to  inflation, 
many  balance  sheets  do  not  show  a true 
and  fair  view  of  the  state  of  affairs  of  the 
company,  taking  the  words  in  the 
ordinarily  accepted  sense  of  the  word.  I 
was  wondering  whether  you  could  let  us 
have  your  views  on  that.  Do  you  think 
that  the  present  position  is  satisfactory  or 
do  you  think  some  change  is  needed  either 
in  the  method  of  showing  fixed  assets  in 
the  balance  sheet  or  in  the  wording  of  the 

audit  report? Sir  Thomas  Robson: 

The  words  “true  and  fair”  were  introduced 
into  Company  Law  as  a result  of  the 
recommendations  of  the  Cohen  Com- 
mittee which,  as  regards  this  particular 
matter,  based  their  recommendation 
largely  upon  a recommendation  made  by 
our  Institute.  In  that  recommendation 
we  defined  the  function  of  a balance  sheet 
in  a certain  way  which  I think  you  will 
find  in  paragraph  98  of  the  Cohen  Com- 
mittee’s report. 

We  have  in  the  years  which  followed 
since  we  gave  that  evidence  considered 
the  whole  matter  again  from  time  to 
time,  and  as  recently  as  October,  1958, 
we  issued  our  recommendation  18  which 
is  before  the  Committee  and  in  paragraphs 
3 and  4 in  that  recommendation  we  re- 
define the  function  of  the  balance  sheet 
not  very  differently  from  what  is  stated  in 
the  Cohen  Committee’s  report.  Our  view 
is  that  the  words  “true  and  fair”  must 
necessarily  be  read  in  relation  to  that 
definition  of  the  function  of  a balance 
sheet.  If  I might  trouble  the  Committee, 
that  definition  reads  as  follows: 

“ The  function  of  a balance  sheet  is  to 
give  a true  and  fair  view  of  the  state  of 
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affairs  of  the  company  as  on  a particular 
date.  A true  and  fair  view  implies  an 
appropriate  classification  and  grouping  of 
the  items  and  therefore  the  balance  sheet 
needs  to  show  in  summary  form  the 
amounts  of  the  share  capital,  reserves  and 
liabilities  as  on  the  balance  sheet  date  and 
the  amounts  of  the  assets  representing 
them,  together  with  sufficient  information 
to  indicate  the  general  nature  of  the  items. 
A true  and  fair  view  also  implies  the  con- 
sistent application  of  generally  accepted 
principles.  Assets  are  normally  shown  at 
cost  less  amounts  charged  against  revenue 
to  amortise  expenditure  over  the  effective 
lives  of  the  assets  or  to  provide  for 
diminution  in  their  value.  The  balance 
sheet  is  therefore  mainly  an  historical 
document  which  does  not  purport  to  show 
the  realisable  value  of  assets  such  as  good- 
will, land,  buildings,  plant  and  machinery; 
nor  does  it  normally  purport  to  show  the 
realisable  value  of  assets  such  as  stock  in 
trade.  Thus  a balance  sheet  is  not  a state- 
ment of  the  net  worth  of  the  undertaking 
and  this  is  normally  so  even  where  there 
has  been  a revaluation  of  assets  and  the 
balance  sheet  amounts  are  based  on  the 
revaluation  instead  of  on  cost.”. 

That  I think  is  the  answer  of  the  Institute 
to  the  criticism  of  the  use  of  the  words 
“ true  and  fair  ”. 

6246.  May  I test  that  by  quoting  one 

example  about  which  we  have  had  a great 
deal  of  evidence.  It  is  the  case  of  an 
associated  company  in  which  the'holdingis 
less  than  50  per  cent,  so  that  the  figures  do 
not  come  into  the  consolidated  accounts. 
Now  it  can  happen  and  does  happen,  as 
we  all  know,  that  companies  of  that  sort 
may  earn  large  profits  and  distribute  only 
a small  part  of  them  to  the  parent  com- 
pany, and  the  value  of  the  holding  may  be 
seriously  undervalued.  And  it  is  said  that, 
if  no  explanation  of  the  circumstances  is 
given  in  such  a case,  the  accounts  do  not 
give  a true  and  fair  view?  On  your 
definition  as  you  have  just  read  it  I think 
you  would  say  that  is  a true  and  fair  view, 
but  later  in  another  recommendation  you 
I think  have  implied  that  further  infor- 
mation ought  to  be  given  in  that  type  of 
case. That  is  so — paragraph  47,  recom- 

mendation 20. 

6247.  Is  that  not  an  exception  from  the 

definition  you  have  just  read  ? 1 do  not 


think  it  is  an  exception.  It  is  an  indication 
that  a balance  sheet  may  need  to  be 
accompanied  by  supplementary  informa- 
tion in  regard  to  special  matters.  Just  as 
the  balance  sheet  of  a holding  company 
taken  by  itself  is  inadequate  as  a presenta- 
tion of  its  state  of  affairs  unless  it  is 
accompanied  by  the  group  accounts — the 
consolidated  accounts  of  itself  and  its 
subsidiary  companies — so  in  an  excep- 
tional circumstance  like  the  one  just 
referred  to,  additional  information  may  be 
required. 

Mr.  Benson'.  The  number  of  cases  where 
associated  companies  do  in  fact  have  an 
overriding  effect  on  the  balance  sheet  in 
my  experience  is  extremely  small. 

6248.  Yes,  but  I gave  that  as  an  example 

because  the  point  has  been  put  to  us  even 
more  forcibly  about  land  and  buildings. 
Of  course  it  is  much  more  difficult  to  deal 
with,  but  in  answer  to  Mr.  Watson’s 
question  you  said  that  provided  the  facts 
were  stated — and  I am  sure  that  is  the 
common  view — you  would  accept  the 
balance  sheet  either  on  the  historical  cost 
or  with  revaluation,  as  a true  and  fair 
view. Yes.  As  far  as  associated  com- 

panies are  concerned  we  have  made  the 
recommendation  Sir  Thomas  has  men- 
tioned. But  there  of  course  it  is  com- 
paratively easy  to  give  helpful  information 
to  shareholders  because  one  has  the  profits 
of  the  associated  company  which  can  be 
disclosed. 

6249.  I was  wondering  whether  there 

are  not  several  purposes  of  accounts. 
There  is  the  purpose  of  the  historical  cost 
accounts,  which  must  be  necessary  to  show 
the  rights  of  shareholders,  the  availability 
of  profits  for  dividend  and  so  forth.  Is  it 
not  arguable  that  the  accounts,  through 
notes  or  otherwise,  should  in  addition  try 
to  provide  the  shareholders  as  far  as 
practicable  with  information  that  would 
enable  them  to  judge  the  prospects  of  the 
business  and  the  efficiency  of  its  manage- 
ment?  Certainly  the  shareholders  are 

entitled  to  have  information.  The  diffi- 
culty is  to  provide  it  in  a form  which  is 
fair  and  which  they  can  assimilate,  and 
indeed  which  one  can  quantify. 

6250.  I think  we  would  all  agree  with 

that. Sir  Thomas  Robson : I think  one 

must  bear  in  mind  too  that  accounts  for 
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shareholders,  which  are  primarily  a report 
of  stewardship  by  the  directors,  should 
not  be  overloaded  with  detail  to  the  extent 
that  the  shareholders  cannot  digest  what 
is  there.  There  is  a danger  of  which  one  is 
conscious  from  time  to  time,  in  drafting 
notes  to  help  the  shareholders,  if  one  puts 
in  too  much  detail  they  do  not  appreciate 
the  essential  point  one  is  trying  to  make. 
Those  responsible  for  presenting  accounts 
are  in  a dilemma  all  the  time  of  trying  to 
present  adequate  information  without 
overloading  them. 

6251.  I think  that  must  always  be  so. 
But  it  has  been  put  to  us  that  investment  is 
now  becoming  a specialised  field  and  that 
investors  increasingly  depend  on  experts 
for  advice,  and  that  the  whole  science  of 
investment  is  becoming  much  more  a 
matter  for  specialists  who  are  able  to 

absorb  more  information. Mr. 

Benson'.  In  the  discussion  we  have  had  so 
far  great  emphasis  has  been  laid  on  the 
balance  sheet.  I believe  a greater 
emphasis  is  necessary  on  the  profit  and 
loss  account  than  on  the  balance  sheet.  I 
think  it  would  be  helpful,  but  by  no  means 
do  I believe  it  should  be  made  compulsory, 
if  many  companies  showed  after  they  had 
arrived  at  the  net  profit  after  taxation,  the 
additional  sum  it  is  necessary  to  set  aside 
for  replacement  of  assets  at  their  replace- 
ment value.  Information  of  that  sort 
would  be  of  abounding  interest  to  share- 
holders ; and  I would  like  to  stress  that  the 
emphasis  should  be  in  that  direction 
rather  than  on  the  artificial  writing  up  of 
the  assets  in  the  balance  sheet. 

6252.  That  is  a very  interesting  point 

and  in  fact  recommendation  15  of  the 
Institute  did  recommend  that.  It  has  been 
followed  rather  less  than  one  would  have 
thought. 1 believe  much  greater  em- 

phasis is  necessary  on  that  point  than  on 
file  revaluation  of  fixed  assets. 

6253.  May  I come  back  to  my  main 
question:  do  you  not  feel  there  is  some 
danger  of  the  public  misunderstanding  the 
use  of  these  words,  a true  and  fair  view? 
Are  not  people  inclined  to  take  them  at 
their  face  value?  They  are  not  going  to 
read  recommendation  18  of  the  Institute 

and  so  on. Sir  Thomas  Robson : I think 

there  is  no  doubt  that  the  public  need 
education  in  the  meaning  of  accounts.  I 


think  the  understanding  of  accounts  by 
the  public,  over  my  business  life,  has 
increased  very  considerably.  But  there  is 
no  doubt  that  some  people  still  falsdy 
think  a balance  sheet  is  a valuation  of  the 
company’s  affairs  at  the  particular  date. 
But  I think  we  must,  to  help  the  share- 
holders, give  an  opinion  as  to  whether  the 
accounts  are  right,  using  the  word  * right 
very  loosely;  and  whatever  term  one  uses 
in  that  way  will  be  open  to  misunderstand- 
ing by  some  of  the  less  well-informed 
shareholders.  It  still  seems  to  me  that  the 
words  “ true  and  fair  ” are  as  appropriate 
as  any  others  which  we  have  considered. 

Mr.  Benson:  I would  be  very  sorry  to 
see  the  words  “ true  and  fair  ” disappear 
because  I think  they  are  engrained  in  the 
profession  now  and  it  would  be  a pity  to 
destroy  that. 

6254.  May  we  now  come  on  to  another 
topic  and  that  is  the  treatment  of  any 
surplus  which  may  emerge  on  valuation 
of  fixed  assets.  That  is  a problem  causing 
difficulty  not  only  to  us  but  apparently  in 
the  Courts  as  well.  You  state  in  your 
evidence,  paragraph  138  I think  it  is,  that 
any  such  surplus  should  be  dealt  with  on 
sound  accounting  principles  which  do  not 
permit  an  unrealised  surplus  to  be  treated 
as  available  for  distribution  in  cash  or 
specie.  There  I take  it  you  are  referring  to 
the  surplus  over  and  above  the  original 

cost,  are  you  not  ? Sir  Thomas  Robson : 

Those  words  are  used  very  loosely  and  they 
are  sometimes  intended  to  refer  to  the 
surplus  over  the  amount  at  which  the  asset 
is  carried  in  the  balance  sheet,  and  some- 
times over  the  original  cost. 

6255.  Yes,  it  does  show  that  you  are 

referring  to  the  gross  figure. The 

surplus  that  would  arise  on  revaluation 
would  be  the  excess  over  the  amount  at 
which  it  is  carried  in  the  balance  sheet. 

6256.  Supposing  you  had  a situation 
where  the  valuation  was  above  the 
original  cost— looking  at  that  in  two 
parts,  there  is  first  the  part  of  the  surplus 
which  brings  the  book  value  up  to  original 
cost:  in  other  words  the  amount  of 
depreciation  that  has  been  written  off 
in  the  past.  Would  you  say  that  should 
be  available  for  distribution  in  cash  to  the 

shareholders? We  are  influenced  by 

our  reading  of  Company  Law  cases  in 
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•days  gone  by  and  we  all  recollect  the  rule 
that  excessive  amounts  previously  pro- 
vided for  depreciation  can  properly  be 
restored  to  revenue  account;  and  to  the 
extent  that  the  depreciation  is  excessive 
because  people  have  under-estimated 
the  effective  lives  of  the  assets,  then  clearly 
I think  the  accountant  would  agree  that 
the  depreciation  should  and  could  be 
restored  to  the  revenue  account.  So  far 
as  a revaluation  merely  reflects  inflation, 
I think  there  might  be  more  room  for 
argument  and  one  would  not  want  to  be 
very  dogmatic  about  it.  But  broadly  the 
accountant  would  be  more  in  favour  of 
regarding  as  a distributable  surplus  that 
part  of  the  surplus  on  revaluation  which 
arose  from  the  writing  back  of  depreciation 
than  he  would  be  of  that  part  which  arose 
by  reason  of  inflation. 

6257.  Is  it  your  view  that  if  as  a matter 
of  law  an  unrealised  surplus  could  be 
distributed  in  cash,  that  would  place  the 
auditor  in  a very  difficult  position  in 
cases  where  distribution  would  clearly 
be  unsound  financial  policy,  even  though 

permitted  by  the  law? It  would 

call  for  a decision  by  the  auditor.  He 
would  have  to  make  up  his  mind  whether 
to  qualify  his  report.  I would  hope 
that  he  would  feel  it  his  duty  to  do  so. 
I would  also  hope  that  one  of  the  results 
of  your  Committee  and  its  work  would 
be  that  unrealised  surpluses  should 
clearly  be  stated  to  be  not  distributable  as 
a matter  of  law.  At  the  moment  we  do 
not  know  where  we  are.  We  have  one 
decision  by  the  Scottish  Courts  and 
another  recent  decision  by  the  English 
Courts,  which  are  in  conflict,  and  we 
would  very  much  like  to  know  where 
we  are. 

6258.  And  you  would  like  to  have  the 
decision  on  the  basis  that  any  surplus 
over  the  original  cost  should  not  be 

available  for  distribution? Yes,  on 

the  grounds  that  otherwise  the  share- 
holder would  be  at  the  mercy  of  unscrupu- 
lous directors,  without  any  real  defence. 

Mr.  Benson : There  might  have  to 
be  safeguards  if  the  asset  was  subsequently 
realised,  or  subsequently  written  off  by 
means  of  depreciation  charges  against 
profit  and  loss  account. 


6259.  Yes,  because  that  would  in 
fact  realise  the  profit  which  had  been 
anticipated.  When  the  asset  is  sold  or 
written  off  that  profit  becomes  realised? 
Yes. 

6260.  Your  own  suggestion,  I think  I 
am  right  in  saying,  is  that  you  see  no 
objection  to  an  unrealised  surplus  being 

used  for  the  issue  of  bonus  shares? 

That  is  correct. 

6261.  In  this  connection  many  points 
have  been  raised  by  witnesses.  One  is 
that  this  treatment  of  fixed  assets  results 
in  a higher  annual  charge  for  depreciation 
without  any  corresponding  increase  in 
Inland  Revenue  allowances  for  tax 
purposes.  In  the  case  of  a highly  geared 
company  this  would  have  an  adverse 
effect  upon  the  interests  of  preference 
shareholders,  and  also  perhaps  to  a 
lesser  extent  the  ordinary  shareholders 
as  far  as  the  amount  available  for  dividend 
is  concerned.  Do  you  think  in  these 
circumstances  any  safeguards  are 
required?  Should  there  be  a resolution 
of  shareholders  at  meetings  in  appropriate 

cases,  something  of  that  kind? 1 

myself  have  not  considered  what  safe- 
guards there  might  be,  but  clearly  if  the 
preference  shareholders’  position  is  likely 
to  be  imperilled  there  should  be  some 
safeguards  to  secure  they  were  not 
imperilled  unfairly.  As  far  as  the  ordinary 
shareholders  are  concerned,  of  course 
if  you  do  provide  effectively  for  deprecia- 
tion on  replacement  values,  the  proportion 
of  profits  that  can  be  distributed  can 
usually  be  proportionately  higher  than  if 
depreciation  is  written  off  on  the  basis 
of  historical  cost. 

Sir  Thomas  Robson:  Because  you  are 
increasing  your  effective  reserves. 

6262.  Yes,  I see.  It  may  be  that  we 

might  have  to  consider  that  particular 
aspect  in  relation  to  the  protection  of 
minorities  generally. 1 think  the  prefer- 

ence shareholder  would  obviously  have 
grounds  for  complaint  if  he,  being 
entitled  to  repayment  of  capital  and  to 
his  dividends  in  currency  of  the  old 
value,  was  to  find  depreciation  charged 
against  him  on  the  basis  of  new  values. 

6263.  Then  it  has  been  suggested  that 
it  is  illogical  to  make  any  distinction 
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between  a surplus  which  is  available  for 
the  issue  of  shares  and  a surplus  which  is 
available  for  dividends.  The  point  has 
been  made  that  as  a matter  of  law 
shares  should  be  only  issued  for  full 
value.  Why  should  not  a surplus  be 
distributed  to  shareholders  if  cash 
resources  are  available?  Moreover,  it  is 
said  that  there  may  be  a subsequent 
reduction  of  capital  with  the  leave  of  the 
Court,  which  in  practice  might  amount 
to  the  same  thing  as  distributing  the 
surplus  to  the  shareholders  in  the  first 

instance. The  essential  difference  as 

I see  it  is  that  the  use  of  surplus  for 
payment  of  dividend  involves  the  com- 
pany in  parting  with  an  asset,  whereas 
its  use  to  increase  capital  has  no  effect 
whatever  on  the  total  value  of  the  under- 
lying assets  available  for  the  shareholders 
and  the  creditors.  Any  error  of  valuation 
in  the  case  where  dividends  are  paid 
must  deplete  the  resources;  whereas 
in  the  other  case,  so  far  as  the  company 
itself  is  concerned,  it  merely  increases  the 
amount  shown  on  both  sides  of  the  balance 
sheet.  It  seems  to  me  there  is  an  impor- 
tant distinction  between  using  a valuation 
surplus  for  paying  a dividend  and  merely 
writing  up  the  share  capital  on  the  one 
side  and  the  asset  on  the  other. 

6264.  Chairman : What  would  you  say 

of  bonus  debentures  which  were  fashion- 
able many  years  ago? Their  issue 

would  involve  the  danger  of  the  assets 
being  depleted. 

6265.  They  were  usually  paid  off  next 
day,  and  you  did  not  have  to  pay  any 

surtax. That  is  open  to  the  objection 

that  other  creditors’  interests  may  be 
adversely  affected. 

6266.  Mr.  Mackinnon : This  rather 

follows  the  pattern  of  share  premium 
account  and  capital  redemption.  You 
are  allowed  to  capitalise  those  by  the 
issue  of  shares  and  only  shares,  and  I 
imagine  you  would  apply  the  same 

principle  to  unrealised  surpluses? 

Yes. 

6267.  Mr.  Richardson:  And  in  both 

those  cases  the  amount  standing  to  the 
credit  of  the  account  is  not  distributable 
in  cash? That  is  correct. 


6268.  Mr.  Mackinnon:  Your  recom- 
mendation would  extend  that  principle? 
Yes. 

6269.  Mr.  Lawson:  Finally  it  is  said 
that  if  it  is  lawful  to  distribute  a capital 
profit,  it  is  not  always  practicable  or 
desirable  to  distinguish  between  a realised 
and  an  unrealised  profit.  The  reason  for 
this  is  that  no  capital  profit  may  be 
distributed  unless,  as  a result  of  a valua- 
tion, the  capital  of  the  company  is  found 
to  be  intact.  If  for  example  10  per  cent 
of  the  assets  are  realised  at  a profit, 
their  availability  for  distribution  will 
still  depend  upon  a satisfactory  valuation 
of  the  remaining  90  per  cent.  Have  you 

any  views  on  that? These  things  of 

course  are  all  matters  of  degree  and  of 
consideration  of  the  whole  of  the  circum- 
stances by  the  directors.  One  would 
like  to  see  that  the  directors  should  always 
play  for  safety  on  a matter  of  that  kind 
and,  if  there  were  any  doubt,  not 
distribute. 

Mr.  Benson:  I do  not  think  there  is 
any  difficulty  in  distinguishing  between  a 
realised  and  an  unrealised  profit. 

6270.  One  can  imagine  marginal  cases. 
Of  course  in  a great  many  cases  you 
are  dealing  with  a situation  where  a 
business  is  prosperous,  its  earnings  clearly 
justify  the  figures  at  which  the  fixed 
assets  stand  in  the  balance  sheet,  and  if  a 
fixed  asset  is  sold  at  a profit  you  would 
regard  that  as  realised  profit  without 
going  into  too  much  detail  of  valuation 
of  the  remaining  assets.—; — If  the  com- 
pany’s accounts  are  showing  substantial 
profits  it  is  comparatively  simple  to 
form  a view. 

6271.  And  there  you  would  advise 

safety? Yes. 

6272.  Professor  Gower:  A case  has 
been  raised  by  one  of  my  legal  colleagues. 
Suppose  a company  bought  1,000  shares 
for  £1,000  and  sold  500  of  them  for  £1,000, 
what  is  the  capital  profit  to  distribute? 
1 think  the  arithmetic  is  £500. 

6273.  On  the  other  hand  you  could  in 
fact  distribute  the  remaining  500  shares,  in 
which  case  you  would  be  distributing  the 

equivalent  of  £1,000? 1 am  not  quite 

clear  about  the  question. 
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6274.  You  agree,  if  you  distribute 
cash  it  would  be  £500,  but  would  you 
not  agree,  if  you  distribute,  instead  of 
£500  the  remaining  500  shares  in  specie, 
that  would  be  equivalent  to  a distribution 
of  £1,000,  because  obviously  they  are 

worth  £1,000  too? Yes,  but  I still 

do  not  think  I have  understood  the 
point. 

Professor  Gower : It  would  appear 

that  in  cash  all  you  can  distribute  is 
£500,  whereas,  if  you  distribute  in  kind, 
you  are  distributing  something  worth 
£1,000,  and  this  seems  on  the  face  of  it 
to  be  strange. 

6275.  Chairman : If  you  regarded  the 
shares  as  assets,  surely  the  whole  block 
of  shares  would  have  appreciated.  They 
would  originally  have  cost  £1,000.  Less 
the  amount  that  has  been  sold,  what  you 

have  then  is  the  same. 1 think  I see 

the  point  now,  Sir.  Out  of  what  reserve 
are  you  going  to  distribute  the  500 
shares  you  retain?  You  can  give  away 
your  assets,  certainly,  but  you  have  to 
give  them  away  out  of  some  reserve. 
If  you  are  going  to  give  away  shares  you 
must  also  debit  something  on  the  other 
side. 

6276.  Professor  Gower : I am  not 

sure  there  is  anything  in  it  myself. 1 

do  not  think  there  is. 

6277.  Mr.  Mackinnon:  Do  you  feel, 
if  you  were  having  to  examine  a distri- 
bution on  the  basis  that  it  was  an 
unrealised  capital  profit  based  on  revalua- 
tion, the  situation  would  be  a very  sticky 
one  if  the  law  permitted  that,  because 
you  could  not  tell  whether  that  revaluation 
was  justified.  There  would  be  matters  of 
argument  and  questions  of  rather 
fraudulent  operations  by  directors.  That 
is,  I understand,  your  objection  to 
distributing  unrealised  capital  profit, 

broadly  speaking. There  are  those 

difficulties,  but  it  really  comes  back  to  a 
much  more  fundamental  point,  not  a 
theoretical  point  but  a practical  point; 
namely  that  the  distribution  of  an 
unrealised  capital  profit  is  undesirable  in 
itself.  Long  experience  and  practice 
shows  that  to  be  so. 

6278.  I think  the  only  point  I would 
like  to  get  clear  is,  if  that  is  true,  why 


should  you  have  a £1  share,  which  the 
creditors  are  entitled  to  assume  has  had 
£1  paid  for  it,  issued  as  a fully-paid  bonus 
share  against  each  £1  of  unrealised  capital 
profit?  That  is  the  sort  of  difficulty,  I 
feel;  the  unscrupulous  director  could 
get  unscrupulous  valuations  and  then 
blow  up  the  paid-up  capital  by  bonus 

issues. 1 think  that  goes  back  to  the 

point  Sir  Thomas  made  on  the  issue  of 
bonus  shares.  It  keeps  the  money  in  the 
company  and  so  protecting  the  creditors’ 
position.  The  only  way  it  could  be  taken 
out  would  be  by  a reduction  of  capital. 

6279.  Chairman : You  start  with  a 
sum  which  is  available  for  dividend  or 
available  for  distribution  as  a capital 
profit.  Whether  it  is  a realised  or 
unrealised  profit  you  start  with  a sum 
which  is  distributable  as  profit  of  some 

kind  amongst  the  shareholders? 

Theoretically,  yes. 

6280.  Mr.  Scott : Is  not  your  point 
that  an  unrealised  surplus  should  only  be 
distributable  if  you  take  the  second  stage 
and  the  profit  is  put  back  into  the  com- 
pany by  the  shareholders?  Is  not  that 
really  the  argument?  An  unrealised 
profit  should  not  be  distributable  except 
on  the  terms  that  it  is  immediately  put 

back? Sir  Thomas  Robson : Accepting 

the  view  the  Chairman  put,  you  have  to 
start  with  a distributable  profit  of  some 
kind,  our  argument  would  proceed  on 
your  lines.  I am  afraid  as  accountants  we 
do  not  quite  start  in  the  way  in  which  the 
Chairman  did.  Accepting  that  as  the 
legal  view,  we  would  argue  on  your  lines. 

6281.  Professor  Gower:  Would  there 
not  be  something  to  be  said  for  meeting 
Mr.  Mackinnon’s  point,  by  providing  that 
the  balance  sheet  should  show  what  part 
of  the  share  capital  has  been  issued  for 
cash  and  what  part  by  way  of  bonus  issue  ? 

At  the  time  when  the  bonus  issue  was 

made  there  is  of  course  full  disclosure  in 
the  annual  accounts  of  that  year.  If  one 
thinks  in  terms  of  a company  with  a 50- 
year  life  with  all  kinds  of  ups  and  downs, 
issues  for  cash,  issues  of  bonus  shares,  one 
would  not  want  to  give  a great  deal  of 
detail  year  by  year  on  things  which 
happened  many  years  ago. 
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6282.  You  could  give  the  total  number 
of  shares  issued  for  cash  or  other  con- 
sideration and  the  number  issued  as 

bonuses. There  is  no  particular  merit 

in  that,  once  it  is  done.  If  at  the  time  the 
issue  is  made  the  shareholders  have  had 
the  facts  before  them  and  made  their 
decision,  that  should  be  sufficient. 

6283.  But  what  about  the  creditors? 

The  creditor  is  more  concerned  with 

the  assets  available  for  paying  him,  and 
he  would  look  at  the  other  side  of  the 
balance  sheet  and  see  the  assets  are 
included  at  a valuation,  and  if  he  were 
inclined  to  be  doubtful  he  would  want  to 
make  some  enquiries  before  extending 
credit. 

6284.  Mr.  Mackinnon : Of  course,  in 
fact,  it  is  a principle  of  the  existing  law 
that  a company  does  get  £1  or  £l*s  worth 
for  a £1  share — you  would  accept  that  to 
this  extent  that  principle  could  be 

abrogated? 1 think  so,  and  of  course 

one  has  to  have  in  mind  that  you  may 
recommend  shares  of  no  par  value. 
That  may  affect  your  consideration  of  the 
matter. 

Mr.  Benson:  You  suggested  that  the 
principle  would  be  abrogated  if  £1 
capital  was  represented  by  an  unrealised 
surplus? 

6285.  The  principle  is  that  £1  in 

cash  or  kind  should  have  been  received 
by  the  company  for  every  £1  put  out  in 
capital. Received  or  earned. 

6286.  It  is  basically  received.  If  you 
issue  shares,  normally  you  get  £1  in 

cash  or  a £l’s  worth  in  kind. Yes, 

but  the  company  could  earn  profits  and 
capitalise  the  revenue  reserves  in  the 
form  of  shares. 

6287.  But  in  that  case  it  has  clearly 

got  the  cash,  which  it  retains. 1 

doubt  whether  there  is  any  real  difference 
in  theory  between  that  and  a genuine 
increase  in  value  of  one  of  its  assets. 

6288.  I do  not  think  there  is  any 
difference  in  principle.  All  I say  is,  why 
should  there  be  a difference  between 
using  the  cash  to  pay  up  a share  and 
distributing  the  cash  to  shareholders — 
that  is  the  way  the  point  is  put  against 
you.  But  you  say  that  commercially 


this  is  a sound  approach,  and  that 
commercially  it  is  thoroughly  unsound 
to  allow  distribution  in  cash  of  an 

unrealised  surplus? Yes,  Sir,  we  stand 

quite  firm  on  that. 

6289.  Mr.  Lawson:  Turning  to  another 
subject,  you  suggest  the  accounts  should 
indicate  concisely  the  way  in  which  the 
amount  of  stock  has  been  computed. 
You  go  on  to  say  that  if  that  is  not 
practicable  the  accounts  should  contain 
a note  in  the  form  of  a declaration  that 
the  amount  has  been  determined  for  the 
whole  of  the  stock  at  the  balance  sheet 
date  on  bases  and  by  methods  of  com- 
putation which  are  considered  appropriate 
in  the  circumstances  of  the  business  and 
have  been  used  consistently.  I wanted  to 
ask  you  first  about  that  kind  of  additional 
statement.  I do  see  your  difficulty, 
particularly  I suppose  as  regards  con- 
solidated accounts  where  accounts  are 
brought  together  from  subsidiary  com- 
panies in  different  countries  with  different 
methods  of  accounting  and  different 
bases  of  valuation.  To  give  a precise 
description  might  be  a rather  lengthy 
document.  It  may  not  really  be  practic- 
able because  it  requires  so  much  paper.  Is 

that  so? It  may  require  a great  deal 

of  paper,  and  it  is  unlikely  it  would  then 
be  of  real  help  to  the  shareholder. 

6290.  Does  that  only  arise  in  the  case 

of  consolidated  accounts  ? No.  It 

could  happen  in  the  case  of  big  companies 
which  have  very  diverse  interests.  It 
could  readily  apply  there. 

6291.  Do  you  think  this  note  really 
adds  anything?  The  Act  already  says 
that  stock  must  be  valued  on  a consistent 
basis,  or  something  to  that  effect,  does  it 
not,  and  presumably  directors  will  always 
act  on  the  basis  they  consider  appropriate 
in  the  circumstances,  if  they  are  doing 
their  job  properly?  Do  you  think  it  adds 

anything? Yes,  for  this  reason:  it 

makes  the  directors,  and  the  auditors  by 
virtue  of  their  report,  state  two  things 
affirmatively — first,  that  the  basis  is  appro- 
priate, and  secondly  that  the  basis  has 
been  consistently  adopted.  The  need  to 
state  both  things  affirmatively  is  extremely 
valuable. 

Sir  Thomas  Robson:  The  whole  of  our 
experience  indicates  that  the  importance 
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of  those  two  elements  in  balance  sheets 
is  not  sufficiently  recognised,  and  anything 
which  can  be  done  to  bring  those  points 
home  to  directors  and  others  will  be  a 
good  thing  to  do. 

6292.  That  is  quite  clear.  We  had  a 
discussion  with  the  representatives  of  the 
Scottish  Institute  about  this.  They  were 
not  very  enthusiastic  about  disclosing  the 
basis  of  stock  valuation.  They  felt  that 
we  should  try  and  get  practice  on  a more 
uniform  basis,  particularly  on  this  matter 
of  overheads.  I did  in  a note  I sent  to 
you  draw  attention  to  a comment  in  the 
Courts  in  the  Duple  Motor  Bodies  case; 
the  Report  of  that  case  stated  that  the 
Special  Commissioners  had  found  that 
the  accountancy  profession  as  a whole  was 
satisfied  that  either  method,  with  or  with- 
out overheads,  would  produce  a true 
figure  of  profit.  How  do  you  feel  about 

that? The  quotation  from  the  Special 

Commissioners’  Report  rather  oversimpli- 
fies the  view  of  the  accountancy  profession. 
We  have  recently  re-issued  a document  of 
our  own  on  the  treatment  of  stock-in- 
trade.  We  issued  it  as  recently  as 
November  last  and  we  there  bring  out 
that  the  circumstances  of  businesses  differ 
tremendously  and  what  may  be  appro- 
priate in  one  business  as  a basis  on  which 
to  take  stock  is  not  necessarily  appro- 
priate in  another.  But  that  does  not  mean 
that,  without  having  regard  to  its  own 
particular  circumstances,  a business  can 
just  say  “we  will  take  this  particular 
method  of  treating  our  stock  as  appro- 
priate for  us  ”.  We  have  tried  to  empha- 
sise in  that  document  that  each  business 
must  examine  its  own  circumstances  very 
carefully,  the  nature  of  its  business  and 
the  nature  of  its  stocks  and  the  way  they 
are  manufactured  or  dealt  with,  and  form 
an  opinion  as  to  the  basis  on  which  the 
accounts  would  best  present  a true  and 
fair  view  of  the  state  of  affairs  and  the 
profit.  In  some  businesses  undoubtedly 
overheads  ought  to  be  included.  In 
some  businesses  a greater  degree  of  over- 
heads should  be  included  than  in  the 
past.  There  are  some  types  of  business 
where  long  experience  of  those  concerned 
indicates  that  it  is  far  better  for  them  not 
to  include  overheads. 

Therefore  we  feel  this  is  a matter  which 
ought  to  be  left  to  the  discretion  of  direc- 
tors and  auditors,  provided  there  is  com- 


pliance with  the  two  principles  Mr.  Benson 
mentioned  just  now. 

Mr.  Benson:  Could  I also  make  the 
general  point  that  it  is  not  practicable  to 
crush  the  differing  methods  of  computing 
profits  in  different  businesses  into  a single 
mould;  that  would  be  bound  to  fail. 

6293.  Do  you  think  it  would  be  fair  to 
say  your  view  is  this,  that  assuming  it 
would  be  desirable  to  get  a little  more 
uniformity  into  the  method  of  valuing 
stock,  the  right  way  would  be  to  accept 
your  recommendation  and  prescribe  in 
the  Act  that  people  should  say  precisely 

what  they  have  done? 1 believe  that 

would  be  a tremendous  step  forward  in 
company  administration. 

6294.  Now  coming  if  I may  to  the 
question  of  disclosure  generally,  do  you 
agree  that  investment  is  becoming  a much 
more  scientific  exercise  than  previously 
and  that  there  is  therefore  a demand  by 
stockbrokers  and  other  advisers  on  invest- 
ments for  the  maximum  amount  of 
information  in  annual  accounts?  It  may 
be  sometimes  too  much  and  they  might 
become  too  long,  but  in  general  that  is 

the  trend?- There  is  a demand  but  I 

would  like  it  countered  with  the  observa- 
tion made  earlier  this  morning,  that  it  is 
extremely  important  not  to  drown  the  real 
value  of  the  accounts  with  detail  or  with 
information  which  does  not  really  add  to 
the  shareholders’  knowledge.  It  would  be 
a great  mistake,  I think,  to  add  a great 
deal  to  the  Eighth  Schedule  for  the  pur- 
pose of  providing  information  which,  when 
it  was  incorporated  in  the  annual  accounts, 
would  be  likely  to  confuse  rather  than  to 
help  the  shareholders. 

6295.  I would  now  like  to  ask  you  some 
questions  about  the  Eighth  Schedule  which 
was  based  on  the  Institute’s  recommenda- 
tions at  the  time;  and  the  questions  I 
would  like  to  put  to  you  are  taken  from 
the  current  recommendations  of  the 
Institute.  I have  added  one  or  two  which 
are  recommendations  by  the  American 
Institute  which  have  not  been  adopted 
here,  and  one  or  two  from  evidence  we 
have  had.  . First,  do  you  think  it  is 
practicable  or  desirable  to  require  some 
additional  information  about  pension 

funds  in  the  accounts? 1 do  not  think 

it  is  necessary  to  incorporate  it  in  the 
Eighth,  or  some  similar.  Schedule,  by 
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reason  of  the  complexity  of  the  problem. 

I think  it  is  adequately  dealt  with  by 
the  Institute’s  recommendation  on  this 
subject  and  the  auditor’s  duty  to  say  the 
balance  sheet  is  true  and  fair. 

6296.  The  trouble  about  the  Institute’s 
recommendations,  as  you  know,  is  that 
whereas  the  great  majority  of  companies 
do  follow  them,  they  have  no  force;  and 
the  auditor  cannot  insist  on  them,  can  he? 

He  can  refuse  to  give  an  unqualified 

report.  If  the  information  is  not  shown, 
any  auditor  who  signed  the  balance  sheet 
would  do  so  at  his  peril. 

Sir  Thomas  Robson : I think  it  should  be 
borne  in  mind  that  the  auditors  of  the 
vast  majority  of  public  companies,  and 
indeed  of  the  vast  majority  of  private 
companies,  are  members  of  our  Institute 
or  of  the  other  chartered  bodies  and 
would  pay  a good  deal  of  attention  to  the 
recommendations  which  have  been  put 
out  by  the  Institute.  I should  be  inclined 
myself  to  leave  it  to  their  reliance  upon 
those  recommendations. 

6297.  Then,  long-term  rental  agree- 
ments, we  have  had  some  evidence  about 
that.  It  is  becoming  increasingly  popular 
for  companies  to  get  some  other  financial 
institutions  to  build  their  factories  and 
then  rent  them  instead  of  owning  them. 
If  investment  analysts  and  others  want  to 
compare  the  performance  of  one  business 
with  another  and  see  how  much  capital  is 
employed,  it  would  be  a help  to  know  the 

rents  paid.  That  is  how  it  it  put.- Mr. 

Benson : The  Institute  has  on  its  pro- 
gramme a proposal  to  study  this  and  a 
recommendation  may  be  issued  in  due 
course.  I question  whether  in  fact  the 
information  would  provide  the  compari- 
son which  has  been  called  for,  and  in  a 
great  many  cases  the  provision  of  this 
information  might  be  extremely  difficult. 
I am  thinking  of  big  industrial  businesses 
with  agreements  all  over  the  world;  but 
it  is  a subject  the  Institute  has  under  con- 
sideration. 

Sir  Thomas  Robson : It  is  within  my 
knowledge  that  in  the  United  States  there 
is  a great  deal  of  discussion  going  on  with 
regard  to  this  matter,  and  I do  not  think 
they  have  yet  found  a solution  which  they 
regard  as  wholly  satisfactory. 


6298.  The  next  is  one  we  have  already 
touched  on  and  that  is  information  about 
companies  where  the  shareholding  is 
below  50  per  cent.  We  have  had  a 
tremendous  amount  of  evidence  on  this. 
Do  you  not  think  the  Schedule  should 

require  some  further  particulars? Mr. 

Benson : I think  a case  could  be  made 
where  they  are  material.  This  is  entirely 
a personal  view,  I do  not  know  what  the 
Council’s  view  would  be ; but  if  the  holding 
was  25  per  cent,  or  more  (up  to  50  per  cent, 
which  would  bring  it  into  the  subsidiary 
class)  it  might  well  be  appropriate  to 
disclose  similar  information  to  that  which 
is  now  required  under  paragraph  15  (4)  of 
the  Eighth  Schedule  for  non-consolidated 
subsidiaries. 

Sir  Thomas  Robson:  That  would  be  a 
requirement  to  deal  with  those  companies 
in  the  aggregate,  if  the  parent  had  a 
number  of  interests  of  that  kind. 

6299.  Do  you  take  the  view  that  the 
essential  figures  to  give  would  be  those 
which  you  referred  to,  the  profit  for  the 

year  and  the  accumulated  profit? Mr. 

Benson:  Yes,  Sir. 

6300.  Rather  than  the  assets  ? A num- 
ber of  witnesses  have  suggested  that  a 
summary  of  assets  should  also  be  given. 
The  difficulty  I feel  about  that  and  I would 
like  your  views,  is  that  the  assets  are  not 
really  accessible  to  the  man  who  holds  an 

investment. There  is  also  the  danger 

that  the  balance  sheet  of  the  company 
holding  these  associated  companies  would 
be  confused  with  subsidiary  detail.  There 
is  the  further  point,  of  course,  that  if  the 
shareholder  is  really  desirous  of  pursuing 
the  point  he  can  always  go  and  look  at 
the  file  of  the  associated  company  con- 
cerned. 

6301.  Can  he?  Are  you  suggesting 
that  the  names  of  these  companies  should 
be  included  in  the  accounts  ? There  is  no 

provision  at  present  for  that. 1 had 

not  thought  that  the  names  would  neces- 
sarily be  shown  but  if  it  came  to  that 
point  and  it  was  of  importance  he  would 
ask  at  the  general  meeting  what  the  com- 
pany was. 

Sir  Thomas  Robson : Of  course,  he  could 
not  get  the  information  from  the  file  if 
the  company  were  a foreign  company. 
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I would  have  thought  myself  it  might  be 
desirable  that  there  should  be  information 
on  the  lines  of  paragraph  15  (4)  of  the 
Eighth  Schedule  presented  in  the  aggre- 
gate and  that  it  might  be  well  to  leave  it 
at  that  and  see  how  it  works. 

6302.  Yes.  Another  point,  which  the 
Americans  deal  with,  is  the  long-term  loan. 
One  does  not  have  very  full  particulars 

about  those,  does  one? Mr.  Benson : 

No.  We  have  made  a recommendation 
on  that,  I think  it  would  be  a good  plan 
if  an  appropriate  paragraph  was  inserted 
in  the  Eighth  Schedule  based  on  the 
recommendation. 

6303.  We  could  look  up  your  recom- 
mendation.  That  is  my  personal  view. 

My  Council  have  not  pronounced  on  that 
point. 

6304.  Then  there  is  the  position  where 
material  amounts  of  assets — particularly 
reserves,  available  profits  and  so  on — are 
held  overseas  and  the  parent  company 
cannot  get  them  because  of  restriction  on 

movement  of  funds. In  this  case  also 

we  have  made  a recommendation.  Again, 
I do  not  think  it  is  suitable  for  inclusion 
in  the  Eighth  Schedule,  it  is  something 
which  must  rest  on  the  words  “ true  and 
fair  ”.  It  is  a subject  on  which  both  Sir 
Thomas  and  I have  had  a great  deal  to  do 
in  recent  years  and  I think  we  are  both  in 
agreement  that  it  would  not  be  practicable 
to  make  a satisfactory  legal  requirement 
in  the  Eighth  Schedule;  but  information 
certainly  must  be  shown  under  the  true 
and  fair  rule. 

6305.  I imagine  that  is  pretty  generally 

understood? Yes,  Sir. 

Sir  Thomas  Robson:  We  are  rather 
afraid  if  you  were  to  introduce  something 
into  the  legislation  obliging  directors  to 
say  a good  deal  more  than  is  now  specified 
in  the  Act  they  might  claim  they  were 
justified  in  not  showing  any  more  than 
is  precisely  stated  in  the  amended  law, 
whereas  if  you  leave  it  as  it  now  is  the 
auditor  has  better  scope  for  presenting 
his  argument  in  favour  of  fuller  disclosure 
to  them. 

Mr.  Benson:  It  does  raise  political 
considerations  sometimes  in  overseas 
territories  and  the  way  the  information  is 
expressed  is  very  important. 


6306.  The  next  one  is  the  question  of 

investment  allowances.  You  have  made 
a lot  of  recommendations  about  taxation, 
including  treatment  of  allowances.  Do 
you  not  think  figures  about  these  allow- 
ances should  be  given? Here  again 

the  Institute  has  made  specific  recom- 
mendations under  heading  N.19,  para- 
graph 40.  Those  are  generally  understood 
and  generally  followed.  It  is  an  extremely 
complex  matter.  There  would  be  great 
difficulties  in  defining  what  should  be 
shown  and  again  I think  it  is  adequately 
dealt  with  at  present  under  the  Council’s 
existing  recommendation. 

6307.  Another  question  which  we  have 
put  to  some  of  our  industrial  witnesses 
is  the  question  of  capital  expenditure. 
The  Eighth  Schedule  at  present  requires 
you  to  state  merely  the  amount  of 
contracts  outstanding  which  can  be  quite 
a silly  figure.  That  is  to  say,  you  may 
have  placed  a contract  for  the  foundation 
of  the  building  and  not  for  the  building 
itself.  It  has  been  suggested  to  us  it 
would  be  useful  to  require  figures  to  be 
given  for  expenditure  for  which  authorisa- 
tion had  already  been  given  by  the  board. 

It  is  extremely  desirable  that  that 

information  should  be  given.  The 
difficulty  I see  is  how  to  define  it  for  the 
purposes  of  an  Act.  Our  Council  has 
recommended  that  the  information  should 
be  shown,  and  most  companies  go  to  great 
pains  to  explain  what  their  capital  plans 
and  proposals  are.  The  difficulty  I see 
is  defining  what  should  be  shown;  if 
you  confine  it  to  expenditure  approved  by 
board  resolution,  board  resolutions  in 
appropriate  cases  will  not  be  passed. 

6308.  In  principle  you  agree  with  such 

disclosure? Yes,  Sir. 

6309.  Do  you  think  the  voting  rights 

of  shares  should  be  given  in  the  accounts 
or  a statement  whether  there  are  non- 
voting shares? We  made  a recom- 

mendation about  non-voting  shares  and 
that  is  already  in  our  written  submission 
to  you.  I can  see  that  a case  could  be 
made  for  showing  all  the  voting  rights  by 
a note  in  the  accounts. 

6310.  What  do  you  feel  about  names 
of  the  subsidiary  companies?  Quite  a 
number  of  witnesses  have  asked  that  the 
names  of  subsidiary  companies  should  be 
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included  in  the  accounts.  It  would  be  a 

long  list  in  some  cases. Sir  Thomas 

Robson : It  would  need  a business  directory 
for  some  of  the  large  business  organisa- 
tions in  this  country  and  many  of  them 
would  include  a long  list  of  dormant 
companies  which  are  not  operating  and 
have  no  commercial  significance  at  all. 

I would  be  inclined  to  think  it  would  not 
serve  a useful  purpose. 

6311.  Quite  a number  of  witnesses  have 

pressed  it  upon  us.  It  is  something  we 
have  to  look  at.  You  would  feel  it  would 
be  cluttering  up  the  accounts  too  much 
to  have  it  in  the  accounts? 1 would. 

Mr.  Benson : I would  definitely  oppose 
it  in  the  accounts. 

6312.  Quite  a number  have  done  it 
voluntarily  but  where  the  number  of 

companies  are  not  so  numerous. And 

they  are  very  selective  (in  the  best  sense) 
as  to  what  they  show.  They  show  the 
main  companies,  the  ones  which  they 
think  are  of  general  public  interest. 

6313.  Mr.  Scott:  Would  you  oppose 
compulsory  disclosure  of  subsidiaries 
simply  because  it  was  unnecessary  and 
cluttered  up  the  accounts  or  because  some 
directors  might  wish  not  to  show  the 
names  of  subsidiaries?  Is  it  really  an 

inconvenience? My  view  is  it  would 

clutter  up  the  accounts  without  any 
corresponding  advantages.  There  are 
some  cases  where  a company  may  wish  to 
carry  out  a secret  process  and  until  it  is 
at  a stage  where  it  is  commercially  viable 
would  not  want  the  name  of  the  company 
to  be  disclosed  at  all.  That  would  be,  I 
think,  a proper  case  where  it  should  not 
be  shown  even  on  the  file. 

6314.  And  for  overseas  subsidiary 

companies  sometimes  too? It  is  very 

important  sometimes  that  they  should 
not  be  disclosed  because  of  overseas 
connections  or  political  difficulties. 

6315.  Mr.  Brown:  Do  you  think  that 
a subsidiary  company  should  disclose  by 

whom  it  is  controlled? Sir  Thomas 

Robson : You  have  the  same  kind  of  point 
which  has  just  been  made  by  Mr.  Scott 
with  regard  to  overseas  companies.  There 
are  a number  of  countries  where  foreign 
companies  are  not  allowed  to  be  registered 


as  the  shareholders  of  the  whole  of  the 
share  capital  of  companies  in  those 
territories ; disclosure  is  therefore  not 
made  of  the  fact  that  companies  in  those 
territories  are  subsidiaries  of  British 
companies.  It  would  be  to  the  great 
detriment  of  British  trade  if  we  were  to 
introduce  some  such  requirement. 

6316.  It  might  only  apply  to  British 

companies? That  is  so.  Since,  how- 

ever, the  accounts  of  all  companies 
subsidiary  to  a British  company  whether 
British  or  foreign  have  to  be  consolidated 
with  those  of  the  British  holding  company 
under  our  Act,  the  general  practice  is  to 
try  to  introduce  uniformity  into  the 
descriptions  and  wording  used  in  the 
accounts  of  the  companies  overseas  as 
well  as  those  at  home.  I do  not  want  to 
overstate  them  but  I think  there  would 
be  possibilities  of  danger  if  you  were  to 
insist  on  the  name  of  the  parent  company 
appearing  on  the  balance  sheet  of  every 
subsidiary.  It  would  have  advantages  in 
some  cases,  I agree. 

6317.  Chairman : I suppose  if  you  left 
it  to  the  discretion  of  directors  it  never 

would  be  disclosed? It  is  in  some 

companies  now,  not  to  any  great  extent, 
but  it  is  done  in  some  companies  now.  I 
have  seen  a balance  sheet  of  XYZ  Com- 
pany and  in  brackets  underneath  (Sub- 
sidiary company  of  the  ABC  Company) 
or  (A  wholly-owned  subsidiary  company 
of  the  ABC  Company).  That  is  often 
done  in  the  United  States.  You  will  find 
that  subsidiary  company  accounts  which 
are  signed  on  this  side  of  the  Atlantic 
for  the  use  of  United  States  holding 
companies  very  often. have  that  kind  of 
subscription  on  them. 

6318.  Professor  Gower:  You  said  you 
object  to  this  information  cluttering  up 
accounts.  It  is  accounts  and  not  the 

directors’  report? Mr.  Benson:  Yes, 

Sir. 

6319.  Mr.  Lawson:  May  I come  to  the 
question  of  turnover.  You  say  that  you 
think  turnover  should  be  disclosed  unless 
the  directors  consider  the  disclosure  is 
likely  to  be  misleading  or  harmful  to  the 
company.  If  the  directors  of  one  company 
decided  that  it  would  be  harmful  to 
disclose  its  turnover  is  not  that  likely  to 
lead  to  the  competitors  of  that  company 
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saying  they  cannot  disclose  either? 
Supposing  this  Committee  were  to  decide 
that  it  was  really  not  practicable  to  have 
a let-out  of  that  kind  which  way  would 
you  feel  it  ought  to  go?  Would  it  be 
your  view  that  disclosure  should  be 
compulsory  in  all  cases  or  that  there 

should  be  no  compulsion  at  all? 1 am 

afraid  there  can  only  be  one  answer  to 
that  question.  If  there  are  cases  where  it 
would  be  harmful,  as  my  Council  believes 
is  the  case,  then  the  only  possible  answer 
is  to  say  that  no  disclosures  should  be 
made.  But  I would  not  like  that  answer 
to  be  read  out  of  its  context;  our  Institute 
believes  that  turnover  should  be  shown 
in  all  cases  except  where  it  is  misleading  or 
harmful.  We  believe  it  is  perfectly 
reasonable  to  trust  most  boards  of  direct- 
ors to  construe  that  fairly;  that  provision 
appears  in  certain  other  places  in  the  Act 
and  I know  it  has  not  been  abused. 

6320.  Would  you  say  in  cases  where  it 
is  not  disclosed  the  directors  should  note 
in  the  accounts  why  it  is  not  disclosed? 

1 am  reluctant  to  give  a quick  answer 

because  the  feeling  I have  is  that  if  they 
gave  the  reason  it  would  probably  disclose 
the  very  thing  they  wanted  fairly  to 
conceal.  I think  some  form  of  words 
could  be  found  which  would  make  it 
clear  why  turnover  was  not  disclosed. 

6321.  The  difficulties  I feel  about  it  are 
that  there  are  so  many  people  who  take  a 
very  strong  view  that  it  is  harmful  to  their 
business  to  allow  their  competitors  to 
know  their  turnover.  It  may  be  a mis- 
taken view.  We  know  in  America  the 
harm  that  is  done,  if  any,  is  much  less 
than  people  thought  before  turnover  was 
generally  disclosed,  but  nevertheless  I 
think  you  would  agree  the  view  prevails 

quite  widely? On  reflection,  I think 

that  probably  if  they  gave  the  reason 
why  it  was  misleading  or  harmful  that 
would  be  adequate  for  the  purpose. 

Mr.  Lawson : I am  afraid  if  we  leave  it 
like  that  very  few  companies,  except  the 
very  large  ones,  would  disclose  their 
turnover;  very  large  ones  can  do  it 
because  they  have  so  many  products  that 
it  gives  no  information  to  their  com- 
petitors at  all. 

6322.  Mr.  Lumsden:  Would  it  be  at  all 
practicable  to  apply  the  rule  that  Board 


of  Trade  exemption  must  be  obtained  if 

they  do  not  wish  to  disclose  it? 1 am 

reluctant  as  a general  principle  to  increase 
the  very  onerous  duties  of  the  Board  of 
Trade  to  act  as  policeman.  I think  it  is 
much  better  to  put  the  full  responsibility 
for  these  things  on  the  auditors  and 
directors  where  it  fairly  belongs. 

6323.  Mr.  Brown : Where  disclosure  is 
likely  to  be  misleading  or  harmful  to  the 
company  would  you  object  to  putting 

in  the  words  “unduly  harmful”? 1 

would  have  no  objection. 

6324.  Mr.  Lawson : May  we  come  to 
quite  a different  subject.  Are  you  satisfied 
about  the  present  wording  in  the  Eighth 
Schedule  of  the  definition  of  capital  and 
revenue  reserves  or  do  you  think  we  ought 
to  try  to  have  some  different  method,  for 
example,  divide  the  reserves  into  those 
which  are  legally  distributable  and  those 

which  are  not  ? 1 am  not  clear  whether 

there  are  any  reserves  which  are  not 
legally  distributable  except  share  premium 
accounts  and  capital  redemption  reserve 
funds.  As  I understand  the  law  at  present 
— I am  very  far  from  clear  on  it — I am 
dubious  whether  there  is  any  reserve  which 
is  not  legally  distributable  except  the  two 
I have  mentioned.  If  that  is  so  then  there 
would  be  no  point  in  the  second  part  of 
your  question. 

6325.  There  would  be  something  to  be 
said  in  that  case  for  simplifying  the  thing 
altogether  and  not  having  two  classes 
of  reserves.  Is  there  any  reason  why  you 

should  have  two  classes? 1 am  in 

difficulty  here  because  my  personal, 
private  view  is  they  are  not  of  much  value. 
I do  not  think  that  would  be  generally 
accepted  by  my  Council. 

Sir  Thomas  Robson:  I think  that  if  the 
legal  position  is  that  there  is  no  difference 
between  the  right  to  distribute  unrealised 
surpluses  and  the  right  to  distribute 
realised  surpluses  there  is  no  real  dis- 
tinction in  law  apart  from  share  premium 
and  the  redemption  reserve  funds  between 
capital  and  revenue  reserves  and  there 
would  be  no  real  point  in  continuing  the 
distinction  in  the  Eighth  Schedule.  But 
from  an  accountancy  point  of  view  I think 
we  would  feel  that  accounts  should  still 
be  drawn  in  most  companies  in  an 
endeavour  to  distinguish  the  accountancy 
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view  of  a capital  reserve  and  the  account- 
ancy view  of  a revenue  reserve.  The 
Institute  did  in  its  recommendation  N.18 
put  out  a recommendation  about  capital 
reserves,  which  I may  summarise  briefly 
by  saying  that  the  term  should  be  used  to 
describe  reserves  which  either  for  statutory 
reasons  or  because  of  the  regulations  of 
the  company  or  other  legal  reasons  are 
not  free  for  distribution,  or  reserves  which 
although  legally  distributable  axe  regarded 
from  a practical  point  of  view  by  the 
directors  as  not  available  for  distribution 
at  the  balance  sheet  date.  I think  from 
an  accountancy  point  of  view  even  if  the 
requirements  of  the  present  Eighth 
Schedule  were  modified  the  accountant 
would  still  want  to  put  to  capital  reserve 
items  of  that  kind. 

Mr.  Benson:  Could  I make  this  point? 
If  the  law  is  clarified  so  as  to  make  it  clear 
what  is  legally  distributable  and  what  is 
not,  then  I am  sure  that  the  balance  sheet 
should  segregate  what  is  legally  dis- 
tributable from  what  is  not. 

6326.  Mr.  Watson : That  would  create 

two  forms  of  capital  reserve? If  that 

were  done  then  I think  the  existing 
definition  would  want  modification  en- 
tirely, and  possibly  scrapping. 

6327.  Mr.  Lawson:  It  might  be  there 

is  no  need  for  definition  in  the  Act,  it  is 
something  which  could  be  left. Yes. 

6328.  As  regards  depreciation,  is  it 

your  view  that  where  the  Eighth  Schedule 
talks  about  depreciation  that  that  is  the 
figure  which  should  be  calculated  by 
reference  to  the  balance  sheet  value  of  the 
assets;  that  is  to  say,  either  the  historical 
cost  or  if  the  assets  have  been  written  up, 
that  written-up  value? Yes,  Sir. 

6329.  And  it  does  not  mean,  as  some 
people  have  suggested,  depreciation  cal- 
culated upon  some  hypothetical  figure  of 

replacement  value? It  does  not  mean 

the  latter. 

6330.  So  you  would  see  no  objection  to 

our  making  that  clear? None  at  all. 

6331.  Have  you  any  views  about 
disclosing  more  information  about  the 
basis  of  calculating  depreciation?  In 
particular  is  there  anything  to  be  said  for 
requiring  the  companies  to  say  whether 


they  are  operating  the  straight  line  or  the 

reducing  balance  method? I am  sure 

nothing  would  be  gained  by  saying 
whether  they  were  operating  on  a straight 
line  or  reducing  balance  basis. 

Sir  Thomas  Robson : At  first  sight  your 
proposition  sounds  as  if  it  might  bring 
out  some  very  startling  figures  for  the 
benefit  of  the  shareholders,  but  in  a well- 
established  undertaking  where  the  volume 
of  capital  expenditure  is  going  on  fairly 
regularly  from  year  to  year  the  difference 
in  the  effect  on  the  profit  and  loss  account 
between  the  straight  line  method  and  the 
reducing  balance  method  is  not  very 
great.  It  is  great  in  the  first  year  when 
die  expenditure  is  incurred.  It  works 
itself  out  if  you  are  spending  substantial 
amounts  of  money  year  by  year.  If  you 
give  information  to  the  shareholders  that 
you  are  using  one  method  or  the  other  it 
does  not  help  them  to  any  great  extent 
to  understand  the  accounts  better.  There- 
fore, following  the  point  we  made  earlier 
of  not  cluttering  up  the  accounts  with 
detail,  we  would  not  recommend  it. 

6332.  But  it  has  been  put  to  us  that 
there  are  certain  companies — they  may 
be  the  exception — where  there  is  a large 
amount  of  capital  expenditure  incurred 
at  a particular  time,  say  an  oil  refinery, 
and  thereafter  there  might  be  no  appreci- 
able capital  expenditure  for  quite  a long 
time;  then  the  amount  spent  does  not  even 
itself  out  in  the  way  you  suggested.  Do 
you  think  there  would  be  anything  to  be 
said  for  disclosure  of  method  in  those 

cases  or  is  it  not  worth  while? Mr. 

Benson : There  may  be  particular  cases 
where  it  might  be  important  but  usually 
they  are  so  obvious  it  is  not  necessary  to 
explain  it.  A general  provision  that  this 
should  be  disclosed  I am  sure  would  be 
quite  valueless. 

Sir  Thomas  Robson : One  has  had  cases, 
particularly  overseas,  where  there  have 
been  special  taxation  allowances  given  on 
capital  expenditure  which  were  only  given 
provided  the  company  adopted  a par- 
ticular method  of  depreciation  in  its 
accounts.  The  Canadian  Government  up 
to  a few  years  ago  used  to  give  very  big 
allowances  to  armament  manufacturers 
in  the  year  in  which  they  incurred  capital 
expenditure  but  only  on  condition  that 


1366 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


[Continued 


17 th  March,  1961]  mr.  henry  benson,  sir  thomas  robson, 

MR.  P.  F.  GRANGER  AND  MR.  F.  M.  WILKINSON 


those  allowances  were  made  effective  as 
depreciation  and  from  the  ordinary 
accounting  point  of  view  some  disclosure 
of  the  special  nature  of  the  depreciation 
in  those  years  was  needed.  But  that  is 
incidental,  I think,  to  the  use  of  the 
words  “ true  and  fair  ” to  which  we  have 
already  referred. 

6333.  There  might  be  the  odd  case 

where  an  auditor  might  feel  it  should  be 
disclosed  and  that  would  be  under  the 
true  and  fair  view? Y es. 

6334.  You  refer  to  the  fact  that  you 
regard  it  as  illogical  to  disclose  the 
aggregate  of  auditors’  remuneration  in 
the  case  of  consolidated  accounts,  bearing 
in  mind  that  for  some  of  the  subsidiary 
companies  the  remuneration  may  be  fixed 
in  general  meeting  so  that  figure  is  not 
included.  The  alternative  to  that,  I 
suppose,  would  be  to  say  that  the  full 
amount  of  auditors’  remuneration  should 
be  disclosed  in  the  consolidated  accounts. 

Would  you  have  any  objection? Mr. 

Benson:  We  would  be  generally  opposed 
to  it  because  it  selects  one  particular  item 
only  and  it  is  really  discarding  the  sub- 
stance for  the  shadow.  There  are  two 
other  difficulties:  one,  it  is  sometimes 
difficult  with  overseas  companies  to  know 
who  the  auditors  are — there  are  syndics, 
commissaires  and  the  like  and  you  really 
do  not  know  where  you  are.  There  is  a 
second  point,  Sir,  very  often  the  figure 
shown  is  misconstrued  and  it  is  believed 
that  the  whole  of  the  sum  shown  is  paid 
to  the  auditors  of  the  holding  company; 
this  is  quite  misleading  and  somewhat 
embarrassing.  There  have  been  com- 
ments in  the  Press  which  have  been 
extremely  unfortunate. 

6335.  Your  recommendation,  if  I re- 

member rightly,  is  that  you  should  merely 
disclose  the  remuneration  of  the  auditor 
of  the  holding  company? Yes,  Sir. 

6336.  Do  you  think  the  Act  ought  to 

contain  a definition  of  fixed  assets? 

We  believe  that  the  definition  which  has 
been  laid  down  in  the  Institute’s  own 
recommendations — the  actual  reference  is 
N.18,  paragraph  31 — is  really  adequate 
for  the  purpose.  It  has  worked  satis- 
factorily in  practice.  I do  not  think  any 
difficulty  has  been  caused  by  lack  of 
definition. 


6337.  The  difficulty  that  I perhaps  fore- 
see is  that  if  we  have  to  define  capital 
profits  then  it  really  involves  the  definition 

of  fixed  assets  ? Yes,  Sir,  but  in  general 

I think  our  clients  have  had  no  practical 
difficulty  in  deciding  what  are  fixed  assets 
for  the  purpose  under  the  Institute’s 
recommendation.  There  are,  of  course, 
certain  assets  which  I might  call  twilight 
assets  which  are  neither  one  thing  nor  the 
other:  associated  companies  is  one 
example;  subsidiary  companies  have  not 
all  the  characteristics  of  fixed  assets  and  it 
is  for  that  reason  that  I am  doubtful 
whether  a more  precise  definition  is  on 
balance  going  to  be  a good  thing. 

6338.  We  are  in  difficulty  if  capital 

profit  has  to  be  dealt  with  differently  from 
revenue  profits.  What  is  your  view 
about  revenue  losses,  if  you  get  an  ac- 
cumulated revenue  loss?  The  legal  view 
today,  is  it  not,  is  that  you  can  go  on 
distributing  dividends  out  of  current  earn- 
ings without  making  good  that  loss  ? 

I have  always  been  unclear  about  that 
particular  point.  I believe  there  is  such  a 
decision  but  it  seems  to  me  that  it  conflicts 
with  another  one  that  if  you  pay  dividends 
out  of  current  profits  when  you  have  losses 
brought  forward  you  may  be  paying 
dividends  out  of  capital  and  for  that,  as  I 
understand  it,  the  directors  may  be 
personally  liable.  If  the  capital  has  been 
encroached  upon  by  losses,  then,  whether 
it  is  legally  permissible  or  not,  I think  the 
auditor  would  take  the  view  that  dividends 
should  not  be  paid  under  any  circum- 
stances. 

6339.  In  my  experience  the  directors  in 
those  circumstances  go  to  their  lawyers 
who  say  it  can  be  done  and  the  auditor  is 

in  a difficult  position. As  far  as  I am 

concerned  I would  invariably  qualify  my 
report  if  it  was  done  whatever  happened; 
I think  it  would  be  wrong. 

6340.  Mr.  Mackinnon : Would  you 

suggest  we  should  consider  amending  the 
law  to  stop  that? Yes,  Sir. 

Sir  Thomas  Robson : A possible  approach 
to  the  matter  would,  of  course,  be  to  say 
that  where  losses  are  sustained  which  in 
fact  encroach  upon  the  capital  it  should 
be  possible  to  treat  that  as  reduction  of 
capital  in  the  accounts  without  going  to 
the  Court.  In  which  case  you  start  the 
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next  year  with  a clean  sheet  without 
having  had  to  go  to  the  Court  to  obtain 
permission  to  reduce  the  capital  because 
the  plain  fact  is  if  you  have  a capital  of 
£100,000  and  you  sustained  a loss  of 
£50,000  at  the  end  of  the  year  your 
effective  capital  is  only  £50,000.  Whether 
you  go  to  the  Court  for  consent  to  reduce 
or  not,  from  a practical  point  of  view 
your  assets  have  already  been  depleted. 
There  might  be  quite  a lot  to  be  said  for 
companies  being  required  to  go  to  the 
Court  for  reduction  of  capital  only  when 
it  involved  the  paying  out  of  money  or  the 
distribution  of  assets. 

6341.  Mr.  Watson'.  Would  you  apply 

that  proposal  universally  to  all  com- 
panies?^  1 see  no  reason  why  not. 

6342.  If  it  had  been  in  operation  at  one 
time  it  would  have  been  rather  embarrass- 
ing to  the  investment  trust  companies  in 
this  country  who  as  far  as  I remember  at 
one  time  took  capital  losses  and  showed 
them  in  their  balance  sheet  indicating  that 
a certain  part  of  the  capital  had  in  fact 
been  lost  by  realised  sales  and  continued 
to  pay  dividends  out  of  current  earnings 
both  on  preference  capital  and  in  quite  a 
number  of  cases  on  ordinary  capital  as 
well.  Is  there  an  exception  there  which 

you  would  be  prepared  to  give? 1 

would  not  see  any  need  for  exception  in 
the  example  you  mention. 

6343.  You  think  that  that  should  not 
have  been  allowed  to  be  done,  as  you  see 

it  now? 1 think  that  there  is  a case  for 

saying  that  where  losses  are  sustained  then 
those  losses  might  be  applied  as  a reduc- 
tion in  the  company’s  capital  on  its  own 
balance  sheet  without  going  to  get  per- 
mission from  the  Court.  Applying  that 
to  the  case  you  cite  those  capital  losses 
which  were  sustained  would  be  deducted 
from  the  share  capital  and  instead  of  it 
being  a capital  of  £100,000  it  would  be  a 
capital  of  £50,000. 

Mr.  Benson : Was  the  capital  loss  a 
realised  capital  loss  or  only  a temporary 
diminution  in  the  value  of  investments  ? 

6344.  No,  I was  referring  to  realised 

capital  losses. I support  Sir  Thomas 

in  that  respect.  If  a realised  loss  of 
capital  is  incurred  I think  it  is  important  it 
should  be  recognised  and  dealt  with  before 
any  distribution  is  made  to  shareholders. 


Sir  Thomas  Robson:  In  our  accounting 
recommendations  to  our  members  about 
the  way  in  which  a balance  sheet  should  be 
presented  (paragraph  15  of  recommenda- 
tion N.18)  we  recommend  that  where 
there  is  an  adverse  balance  on  the  profit 
and  loss  account  it  should  be  shown  as 
deduction  from  the  share  capital  although 
we  recognise  under  the  law  the  share 
capital  cannot  be  reduced  without  the  con- 
sent of  the  Court.  We  try  to  bring  out  the 
facts  by  showing  the  capital  as  it  legally  is 
and  showing  the  adverse  balance  on  profit 
and  loss  account  as  reduction  from  it  on 
the  same  side  of  the  account,  instead  of 
showing  as  used  to  be  done  in  years  gone 
by,  an  adverse  balance  on  profit  and  loss 
account  as  an  asset  on  the  right-hand  side 
of  the  balance  sheet. 

6345.  That  is  exactly  where  the  realised 
losses  of  the  investment  trusts  appeared  as 
an  asset.  Have  I got  it  right,  if  this  sort  of 
thing  were  to  develop  again  you  would 
suggest  that  the  directors  automatically 
applied  the  realised  loss  against  the 
capital? — -I  would  suggest  that  should 
not  be  prohibited  by  law  as  it  now  is. 

634 6.  Mr.  Brown:  A shareholders’ 
resolution  should  be  required  perhaps? 
Yes. 

6347.  Mr  Watson:  Then  the  £1  share 

becomes  15s.  or  10s.? Yes. 

6348.  Professor  Gower:  Might  this  not 
present  difficulties  where  there  were 
various  classes  of  share?  The  Court  can 
ensure  that  reductions  are  fair  between 
various  classes.  If  you  allow  it  to  be  done 
privately  might  there  not  be  practical 

difficulties? 1 think  there  may  well  be 

a point  there  where  the  rights  of  the  share- 
holders are  not  exactly  clear. 

6349.  Mr.  Lumsden:  Would  it  not  also 
involve  a question  whether  there  might 
not  be  unrealised  capital  profits  in  the 
other  assets?  It  would  raise  the  whole 
question  of  revaluation  of  assets,  would  it 

not? My  feeling  is  if  you  are  showing 

that  loss  in  the  accounts  you  are  showing 
that  your  capital  has  been  depleted  to  that 
extent  and  therefore  it  is  reasonable  to 
recognise  it  as  such. 

6350.  Mr.  Watson:  Would  you  qualify 
that  by  saying  you  would  have  to  have 
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decided  that  there  was  no  possibility  of 

recovery? You  are  now  on  the  subject 

of  unrealised  losses  rather  than  realised 
losses.  I thought  you  were  speaking  of 
realised  losses. 

6351.  I am  still  speaking  of  realised 
losses.  Is  it  not  true  to  say  that  a petition 
for  a reduction  of  capital  is  usually  made 
when  the  board  have  decided  that  the 

capital  has  been  irretrievably  lost? 

Lost  or  no  longer  represented  by  available 
assets,  I think  are  the  words. 

6352.  In  the  case  of  an  investment 
company  it  might  be  reasonable  that 
optimism  should  prevail  and  they  would 

hope  they  would  recover  that  loss  ? In 

such  a case  the  directors  would  no  doubt 
decide  that  the  proper  course  was  to  carry 
it  forward. 

6353.  I gather  from  what  you  said 
earlier  that  in  these  circumstances  they 
would  be  precluded  from  paying  dividends 

out  of  their  current  earnings? An 

investment  trust  should  not  be  affected  by 
that  consideration. 

6354.  That  is  what  I wanted  to  get 

quite  clear. The  investment  trusts 

under  their  constitution  are  not  allowed  to 
distribute  capital  profit  in  dividend.  Their 
practice  is  to  distribute  in  dividends  some 
part  of  their  income  without  regard  to 
whether  they  have  capital  profits  or 
capital  losses. 

6355.  So  that  we  can  regard  them  as 

being  an  exception  to  this? They  are 

in  a special  class,  I think. 

Mr.  Benson:  I would  like  to  stand  on 
die  general  principle  that  if  the  accounts 
show  that  losses  have  been  incurred  which 
have  encroached  on  the  paid-up  capital, 
then  dividends  should  not  be  permitted  as 
long  as  that  situation  continues  to  exist. 

6356.  Mr.  Lawson : If  we  were  to  adopt 
that  it  would  be  simplifying  things  quite  a 
bit  because  it  would  do  away  with,  this 
distinction  there  is  today  between  circum- 
stances in  which  you  may  distinguish 
revenue  and  capital  profits.  It  might  save 
definition.  You  would  not  allow  revenue 
profit  to  be  distributed  unless  the  capital 

was  intact  ? 1 was  on  a slightly  different 

point.  When  it  is  realised  and  established 
and  shown  in  the  accounts  that  part  of  the 


capital  has  gone  I do  not  think  revenue 
profits  should  be  allowed  to  be  distributed 
until  the  capital  has  been  made  good. 

6357.  Mr.  Richardson : Would  you  not 
say  in  practice  in  999  cases  out  of  1,000 
that  is  the  position  which  obtains  today? 
— — I would  say  the  percentage  is  even 
higher.  I agree  with  that. 

6358.  Mr.  Lawson : Then  it  has  been 
suggested  that  the  annual  accounts  should 
state  the  profits  for  the  past  five  years. 
The  point  is  of  some  importance  because 
of  what  you  say  in  paragraph  145  of  your 
memorandum  about  the  differing  opinions 
which  are  held  as  to  what  should  be  included 
in  the  amount  shown  as  the  profit  or  loss 
of  a year.  Profits  going  back  five  years  are 
not  at  present  on  record  and  having  regard 
to  the  fact  that  capital  is  now  nearly 
always  raised  by  rights  issues  to  share- 
holders one  wonders  whether  you  think 
there  is  anything  to  be  said  for  such  a 

statement? 1 am  myself  much  in 

favour  of  the  proposal  with  one  reserva- 
tion and  that  is  I would  prefer  to  see  it 
confined  to  companies  which  have  a 
quotation,  and  I would  prefer  to  see  the 
sanction  imposed  by  the  Stock  Exchange 
making  it  a condition  of  a quotation.  I 
think  that  is  the  right  way  of  dealing  with 
it  as  they  do  with  other  information.  I am 
a little  reluctant  to  see  a legal  requirement 
for  all  companies  and  I think  it  would  be 
sufficient  if  it  were  shown  by  quoted 
companies. 

6359.  We  have  asked  the  Board  of 
Trade  to  carry  out  for  us  a sample 
enquiry  into  the  position  as  regards  the 
auditors  of  exempt  private  companies  in 
view  of  the  submissions  which  have  been 
made  to  us  by  a number  of  people, 
including  yourselves,  that  exempt  private 
companies  should  have  properly  qualified 
auditors.  I will  not  trouble  you  with  the 
details  of  the  result  of  that  sample  but 
broadly  the  effect  is  that  something  like 
90  per  cent,  of  the  present  exempt  private 
companies  have  auditors  who  are  quali- 
fied under  section  161.  Would  you  see 
any  difficulty  in  the  recognised  bodies 
dealing  with  such  additional  work  as 
would  be  thrust  upon  them  if  all  com- 
panies were  required  to  have  their  accounts 

audited  by  qualified  auditors? There 

would  be  no  difficulty. 
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6360.  Could  I now  turn  to  some  other 
points  of  auditing.  I am  slightly  troubled 
by  your  proposed  new  wording  as  regards 
the  auditor’s  report  on  banks  and  insur- 
ance companies.  Do  you  think  there  is 
really  anything  much  wrong  with  the 
balance  sheets  of  banks  from  the  point 
of  view  of  a true  and  fair  view?  I know, 
of  course,  they  do  not  show  separately  the 
provision  they  make  for  contingencies,  but 
looked  at  purely  from  a true  and  fair  view 
of  the  state  of  affairs  of  the  bank  is  there 
anything  much  wrong  with  its  balance 

sheet? The  question  is  whether  any 

balance  sheet  can  show  a true  and  fair 
view  if  you  have  very  large  concealed 
reserves,  particularly  reserves  which  fluc- 
tuate widely;  I am  thinking  particularly 
of  the  disclosure  of  the  comparative 
figures. 

6361.  I think  the  disclosure  of  the 
changes  is  rather  a separate  point.  I was 
going  to  come  to  that  on  profit  and  loss. 
But  looked  at  purely  as  a statement  of  the 
balance  sheet  a bank  must,  if  it  is  con- 
ducting its  business  properly,  make  large 
provisions  of  this  kind.  Would  it  help  if 
there  were  a top  limit?  Supposing  the 
undisclosed  provisions  should  not  be  more 
than  x per  cent,  of  the  assets  or  of  the 
deposits;  with  such  a limit,  would  you 
feel  strongly  about  signing  the  balance 

sheet  as  true  and  fair? 1 would  not 

myself  like  to  sign  one.  I am  thinking  of 
a particular  case,  a bank  which  showed 
the  existence,  but  not  the  amount,  of  a 
contingency  reserve  in  its  account  for 
many  years.  Over  the  years  that  I dealt 
with  it,  the  contingency  reserve  fell  from 
£5,000,000  to  £5,000.  The  question  of 
whether  the  bank  could  carry  on  was  in 
doubt.  In  fact,  for  political  reasons  it 
was  in  peril.  It  did  carry  on  but  it  would 
be  quite  wrong  to  think  that  over  a period 
one  could  say  that  the  balance  sheet  was 
true  and  fair  when  the  bank  had  that 
enormous  fluctuation  in  the  contingency 
reserves  which  was  not  known  to  the 
public.  I would  be  very  reluctant  to  agree 
to  a provision  which  required  one  to  say 
that  a bank  balance  sheet  was  true  and 
fair  without  the  reservation  which  we  have 
suggested. 

6362.  Chairman-.  Under  paragraph 
23  (2)  of  the  Eighth  Schedule  you  may 
approve  as  true  and  fair  accounts  of 


banking  companies  which  are  exempt 
even  though  the  accounts  do  not  disclose 
the  full  position  because  of  the  statutory 
exemptions? Yes,  Sir. 

6363.  That  paragraph  makes  them, 
artificially,  true  and  fair?- — Yes.  We 
wanted  to  make  the  report  in  such  cases 
a more  satisfactory  document;  that  was 
the  purpose  of  our  submission. 

6364.  Mr.  Lawson : Do  you  think  it 
would  in  any  way  weaken  your  authority 
if  we  adopted  your  suggestion,  that  is  to 
say,  the  fact  that  you  have  to  sign  a 
balance  sheet  as  being  true  and  fair,  does 
that  not  give  you  certain  power  to  insist 
on  certain  thongs  being  dealt  with  in  a 
particular  way  which  could  legally  be 

dealt  with  in  a different  way  ? 1 am  not 

quite  clear. 

6365.  Do  you  not  as  auditors  derive 
more  strength  from  the  fact  that  you  have 
to  say  the  balance  sheet  is  true  and  fair  ? 
To  take  a specific  example,  if  a bank  were 
to  transfer  out  of  secret  reserves  sums  into 
its  profit  and  loss  account  in  order  to 
cover  its  expenses,  would  you  not  then 
perhaps  be  inclined  to  say  I will  not  sign 
that.  It  is  legal  under  the  Eighth 
Schedule,  but  I am  not  prepared  to  sign 
that  because  that  goes  beyond  the  length 
to  which  I am  willing  to  go  in  using  these 

terms  true  and  fair? 1 do  not  think 

our  position  would  be  undermined  by  our 
proposal. 

Sir  Thomas  Robson : I agree  with  Mr. 
Benson  on  that. 

6366.  In  paragraph  202  of  your  memo- 
randum you  state  that  there  is  a difference 
of  opinion  on  your  Council  as  regards 
the  proviso  that  the  auditor  of  an  exempt 
private  company  may  be  a person  who  is 
a partner  of  an  officer  or  servant  of  the 
company.  In  view  of  that  difference  of 
opinion  do  any  of  you  wish  to  add  any- 
thing to  what  is  said  in  your  written 

evidence? Mr.  Granger:  There  was  a 

difference  of  opinion  in  Council  and  I 
think  it  is  very  fairly  set  out  in  our  memo- 
randum. I think  it  is  fair  to  say  that  even 
those  who  disagreed  with  the  present 
position  admitted  that  there  has  been  no 
evidence  of  any  abuse.  On  the  other  hand, 
in  the  United  States  they  have  been  press- 
ing this  question  of  independence  even  so 
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far  as  to  disallow  the  auditor  of  a com- 
pany whose  shares  are  quoted  on  a Stock 
Exchange  from  holding  any  shares  in  the 
* company  which  he  audits.  Otherwise  I 
have  nothing  additional  to  say  on  this 
particular  point. 

6367.  In  America  the  position  is  differ- 
ent because  the  auditor  is  appointed  by 

the  board? -Sir  Thomas  Robson : In 

some  companies,  not  all.  Auditors  of 
some  of  the  biggest  are  appointed  by  the 
stockholders. 

6368.  Another  small  point  on  auditing. 

In  paragraph  200  you  state  that  the 
auditor  of  a holding  company  should 
have  power  to  require  such  information 
and  explanations  as  he  thinks  necessary 
from  the  auditors  of  subsidiaries  of  the 
company.  I am  sure  that  is  a convenient 
thing  for  the  auditors  of  the  parent 
company.  Do  you  think  there  could  be 
circumstances  when  a legal  provision 
of  that  kind  might  be  embarrassing  for  the 
auditors  of  the  subsidiary  company  who, 
after  all,  are  appointed  by  the  share- 
holders?  Mr.  Benson : It  could  be 

embarrassing  under  particular  circum- 
stances. The  law  might  require,  if  the 
Committee  accepts  this  point,  that  the 
directors  of  the  holding  company  shall 
procure  that  the  auditors  of  the  holding 
company  shall  be  enabled  to  obtain  this 
information. 

63  69 . Putting  the  onus  on  the  directors  ? 
Yes. 

6370.  Mr.  Brown : Is  not  there  a 

question  of  ethics  here  ? The  right  for  the 
information  to  be  given  the  majority 

shareholders  and  not  the  minority? 

Sir  Thomas  Robson : The  majority  share- 
holder has  the  means  of  getting  it  through 
his  representative  on  the  board  so  the 
question  of  ethics  hardly  applies  in  that 
particular  respect.  What  is  wanted  is 
that  his  auditors  shall  be  able  to  satisfy 
themselves  that  the  information  is  being 
dealt  with  fully  and  fairly  because  they 
have  the  responsibility  of  signing  con- 
solidated accounts. 

Mr.  Benson'.  I do  not  think  we  really 
mind  how  it  is  expressed  provided  the 
right  is  reserved  for  the  auditor  of  the 
parent  company  to  secure  proper 
information. 


6371.  Mr.  Lawson:  Thank  you.  May 
I come  now  to  the  extremely  difficult 
question  of  share  premium  account  and 
its  related  problem  of  pre-acquisition 
profits.  You  were  good  enough  to  send 
us  a supplementary  memorandum  and  the 
Committee  are,  I know,  very  grateful 
to  you  for  the  time  you  have  devoted  to 
what  is  a most  difficult  matter. 

We  have  had  some  discussion  with 
other  witnesses.  It  may  interest  you  to 
know  that  the  representatives  of  the 
Scottish  Institute  were  inclined  to  agree 
with  your  conclusion  about  pre-acquisi- 
tion profits  but  they  were  not  very  happy 
about  the  suggestions  you  had  made 
about  the  use  of  the  share  premium 
account  in  other  cases.  I would  like  to 
take  the  share  premium  account  first 
if  I may.  You  say  that  as  a general 
principle  the  share  premium  account 
should  be  regarded  as  being  in  the 
nature  of  contributed  capital  but  that 
there  are  circumstances  in  which  it  is 
appropriate  to  depart  from  that  general 
principle.  Do  you  mean  by  that  that 
there  are  circumstances  when  the  share 
premium  account  should  not  be  regarded 
as  capital  or  do  you  mean  that  there  are 
circumstances  in  which  the  directors 
could  in  effect  reduce  the  capital  by  the 
writing  down  of  the  share  premium 
account  without  the  prior  consent  of  the 
Court? We  mean  the  latter. 

6372.  How  would  you  deal  with  this 
type  of  situation  with  no  par  value  shares  ? 
Would  you  allow  some  part  of  the 
amounts  subscribed  for  them  to  be  put 
to  an  account  which  could  also  be  used 
in  the  same  way  as  the  share  premium 

account? In  the  case  of  no  par  value 

shares  we  would  not  expect  to  see  some 
part  of  the  paid-in  capital  segregated. 
For  the  purpose  of  our  submission  we 
would  expect  to  see  paid-in  capital 
treated  in  exactly  the  same  way  as  share 
premium  account. 

6373.  Is  there  any  reason  why  par 
value  shares  should  not  be  treated  in  the 
same  way  so  as  to  reduce  the  amount 

of  capital? Below  the  par  value  of 

the  shares? 

6374.  Yes. So  long  as  par  values 

are  retained  as  part  of  the  company 
law,  I think  that  would  be  wrong. 
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6375.  You  state  that  it  should  be  lawful 
to  reduce  the  share  premium  account  to 
eliminate  the  amount  of  the  goodwill 
item  which  would  otherwise  be  included 
in  the  accounts  of  the  company  and/or 
its'  group  accounts  as  a result  of  the 
acquisition,  in  exchange  for  an  issue  of 
shares  to  which  the  premium  relates, 
of  a business  or  goodwill  or  of  interests 
in  a subsidiary;  and  to  make  a corre- 
sponding reduction  when  and  to  the 
extent  that  it  becomes  necessary,  in  the 
amount  at  which  the  shares  are  carried 
in  the  books  of  the  company.  The 
following  points  have  been  taken  against 
that  proposition.  Firstly,  it  is  not  clear 
what  you  mean  by  goodwill.  If,  for 
example,  the  physical  assets  of  the  newly- 
acquired  subsidiary  are  worth  more  than 
their  book  values,  would  this  excess  be 
included  in  your  definition  of  goodwill? 
Or  would  you  write  up  the  assets? — — 
I think  the  amount  of  goodwill  is  quite 
clear.  It  is  excess  of  the  purchase  con- 
sideration over  the  net  book  value  of  the 
tangible  assets  as  carried  in  the  books 
of  the  subsidiary  company.  That  will  not 
necessarily  mean  the  value  at  which  they 
were  carried  in  the  books  of  the  sub- 
sidiary before  purchase  because  a holding 
company  can  and  sometimes  does  write 
up  the  fixed  assets.  Goodwill  will  there- 
fore be  the  surplus  of  the  consideration 
paid  over  the  net  book  value  of  the 
assets  of  the  subsidiary  as  recorded  in  that 
subsidiary  company’s  books. 

6376.  In  some  cases  it  could  include 
an  element  of  tangible  asset  if  the 
directors  so  choose;  it  depends  on  how 

the  directors  deal  with  the  situation? 

Sir  Thomas  Robson : It  would  depend  on 
how  the  directors  deal  with  it,  yes.  If 
the  directors  do  not  have  the  physical 
assets  of  the  subsidiary  revalued  at  the 
time  of  purchase  then  the  goodwill 
element  would  be  measured  by  the  differ- 
ence between  the  purchase  price  of  the 
shares  and  the  net  book  amount  of  the 
tangible  assets  in  the  accounts  of  the 
subsidiary  company.  If,  on  the  other 
hand,  as  some  companies  do,  they  have  the 
physical  assets  revalued  at  the  date  of 
acquisition  then  the  goodwill  element 
would  be  the  difference  between  the 
purchase  price  and  the  net  value  as 
determined  by  that  valuation. 


6377.  Yes.  I see.  Then  it  is  said  that 
the  shares  in  the  newly-acquired  sub- 
sidiary might  be  resold  and  then  a profit 
might  emerge.  What  would  you  do  about* 
that?  Would  you  say  that  it  should  go 
to  reinstate  the  share  premium  account 

or  not? Mr.  Benson : Normally,  but 

not  necessarily  always,  I would  reinstate 
the  share  premium  account  or  take  the 
suplus  to  capital  reserve.  I do  not 
think  it  would  give  a true  and  fair  view 
if  there  was  an  immediate  realisation 
and  the  surplus  was  distributed,  bearing 
in  mind  that  some  part  of  the  cost  had 
been  written  off  against  share  premium 
account.  That  would  be  covered  by  the 
reservations  which  we  make  in  our 
supplementary  memorandum  that  the 
use  of  the  share  premium  account  should 
require  the  consent  of  the  company,  and 
the  overall  provision  that  a true  and  fair 
view  should  be  shown. 

6378.  One  has  to  be  fairly  precise 
about  that  otherwise  you  get  dose  to 
distributing  the  share  premium  account. 
There  is  a risk. 

6379.  It  is  something  you  have  to 

look  at? Yes. 

Sir  Thomas  Robson : The  Committee 
should  be  aware  that  if  one  endeavours  to 
tie  this  up  too  tightly  in  the  law  it  may  be 
very  difficult  to  operate.  It  may  be  that 
those  shares  are  held  for  a number  of  years 
and  the  good-will  element  gets  mingled 
with  additional  goodwill  purchases  and 
realisations  and  over  a series  of  years  it 
might  be  very  difficult  indeed  to  determine 
the  extent  to  which  any  capital  profit  arises 
from  the  previous  writing  down  out  of 
share  premium  account  and  the  extent  to 
which  it  arises  from  other  sources.  It 
is  for  that  kind  of  reason,  because  we 
see  difficulty  in  determining  over  a long 
period  of  years  whether  the  profit  arises 
from  reducing  the  share  premium  account, 
that  we  have  tried  to  interpose  the  safe- 
guards we  have  mentioned  in  our 
memorandum. 

6380.  It  would  be  too  complicated  to 
require  that  before  capital  profits  were 
distributed  the  share  premium  account 
should  be  reinstated  to  the  figure  it 
originally  was;  it  could  be  reinstated 

out  of  revenue  profits? That  might  be 

quite  unreasonable  unless  you  could 
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relate  them  to  the  new  transactions  and 
to  relate  them  becomes  for  the  reasons  I 
have  indicated  very  complicated  over  a 
long  period. 

6381.  Then  it  is  said  that  as  a matter 
of  general  principle  all  assets,  including 
goodwill,  should  be  carried  in  the  balance 
sheet  at  their  full  value,  represented  by 
their  cost  less  depreciation  or  amortisation 
out  of  profits.  It  is  said  that  the  full 
capital  employed  in  the  business  should  be 
disclosed  so  that  the  earnings  can  be 
related  to  that  capital  and  a judgment 
formed  as  to  the  achievements  of  the 
management.  In  other  words,  is  it  right 
that  the  board  of  directors  should  be  able 
to  buy  a new  company,  admittedly  by 
issuing  their  own  shares,  at  a very  high 
price,  and  then  straightaway  write  it 
down? There  is  a very  strong  differ- 

ence of  opinion  on  that  subject.  Some 
companies  hold  the  view  which  you  have 
just  indicated.  Others  hold  very  strongly 
the  view  that  the  sooner  they  can  eliminate 
an  item  of  goodwill  from  their  balance 
sheet  the  healthier  the  balance  sheet  will 
be.  In  the  United  States  I believe  there 
is  a generally  accepted  principle  of 
amortising  goodwill  over  a period  of 
years  without  regard  to  whether  the 
earning  capacity  has  increased  very 
considerably  in  the  meantime.  There  is 
at  least  one  client  of  my  firm  which 
holds  so  strongly  the  view  that  it  is 
undesirable  to  have  intangible  items  in 
his  balance  sheet  that  he  asks  us  to  put  in 
a separate  paragraph  in  our  auditors’ 
report  stating  there  is  no  such  item  in  the 
balance  sheet.  There  are  very  strongly 
held  divergent  views  on  this  subject  and 
I think  the  Institute’s  view  is  that  it  would 
be  much  better  that  the  matter  should 
remain  flexible. 

Mr.  Benson  : May  I make  two  points. 
Firstly,  it  is  often  entirely  a matter 
of  chance  how  much  a goodwill  figure 
is,  depending  on  the  market  valuation 
of  the  shares  issued  at  the  time  the 
transaction  took  place.  So  it  is  entirely 
an  artificial  figure  and  varies  from 
day  to  day  as  die  prices  of  the  shares 
vary.  The  second  is  that  the  figure  shown 
is  only  a partial  figure  anyhow  because  if 
one  is  going  to  put  in  goodwill  at  all 
one  ought  to  put  in  the  goodwill  attribut- 
able to  shares  of  the  holding  company 
already  in  issue,  as  distinct  from  the  shares 


issued  for  the  purposes  of  acquiring 
the  subsidiary  company.  It  is  a highly 
artificial  figure  in  any  case  and  the 
general  view  of  most  responsible  directors 
is  that  they  are  anxious  to  eliminate 
artificial  figures  of  goodwill  which  really 
have  no  meaning. 

6382.  Mr.  Mackinnon : I can  under- 

stand goodwill  where  it  is  pure  goodwill 
in  the  sense  that  the  underlying  net  assets 
acquired  in  the  subsidiary  do  not  balance 
the  price  paid;  that  is  true  goodwill  like 
the  goodwill  with  which  you  may  open 
the  balance  sheet  on  the  formation  of  a 
company.  But  it  does  seem  to  me  there 
is  a big  distinction  between  that  goodwill 
and  what  I call  the  amount  that  is  repre- 
sented in  goodwill  by  the  difference 
between  the  true  value  of  the  underlying 
assets  of  the  subsidiary  acquired  and  the 
book  value  at  which  they  are  taken  over. 
I can  well  follow  about  wanting  to  get 
rid  of  the  first  element  of  goodwill  but 
I do  not  quite  see  that  the  same  arguments 
necessarily  apply  to  the  second  part  of 
it.  I do  not  know  if  you  have  any  com- 
ments to  make? Have  you  in  mind 

that  the  goodwill  of  the  first  kind  is  the 
difference  between  the  purchase  price 
and  the  net  assets  of  the  subsidiary? 

6383.  That  is  the  consolidated  balance 

sheet  figure  for  goodwill. Yes.  You 

are  not  in  difficulty  with  that.  Could 
you  explain  the  amount  about  which  you 
are  in  difficulty? 

6384.  The  figure  about  which  I am  in 
difficulty  is  whether  you  should  unfreeze 
the  share  premium  account  to  the  extent 
to  which  it  is  balanced  by  true  assets  in 
the  subsidiary  as  opposed  to  being 
balanced  as  it  were  by  a goodwill  element, 

It  would  not  be  freed  to  the  extent 

of  true  assets,  that  we  do  not  recommend 
at  all.  It  is  the  goodwill  element  only. 

6385.  Mr.  Lawson:  I was  not  clear  on 

that.  In  your  answer  to  me  on  that  I 
thought  you  said  that  the  goodwill  element 
was  arrived  at  by  taking  the  differences 
between  the  amount  of  shares  issued  and 
the  book  value  of  the  assets  but  I think 
Mr.  Mackinnon’s  point  is  that  the  book 
value  of  the  assets  may  be  an  under- 
statement of  what  those  assets  are  really 
worth. We  would  be  satisfied  pro- 

vided the  assets  were  properly  valued  and 
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carried  into  the  books  at  a proper  valu- 
ation. Some  companies  do,  in  fact,  when 
they  acquire  another  company,  have  the 
fixed  assets  of  the  subsidiary  written  up  to 
their  current  valuation  at  acquisition. 
Others  take  the  view  that  it  is  absurd  to 
value  the  fixed  assets  of  a subsidiary  on 
one  basis  when  all  their  own  assets  are  on 
another.  I accept  the  difficulty.  It  is  one 
of  the  problems  with  which  we  have  been 
faced. 

6386.  May  I just  ask  one  more  on  this 

question.  You  say  in  paragraph  277 
(c)  (iii)  “ the  accounts  should  disclose  the 
maimer  in  which  the  premium  has  been 
applied  **.  I take  it  that  means  just  in  the 
year  in  which  it  occurred? Yes,  Sir. 

6387.  You  would  not  want  to  carry  the 

statement  on  every  year? No,  Sir. 

6388.  The  same  paragraph  states  that 
the  accounts  should  contain  statements 
by  the  directors  and  by  the  auditors  that, 
in  their  opinion,  having  regard  to  all 
relevant  circumstances,  the  treatment 
adopted  is  consistent  with  the  presentation 
of  a true  and  fair  view  of  the  state  of  the 
company’s  affairs.  I suppose  there  is 
slight  difficulty  about  that  in  view  of  what 
you  said  just  now  about  differing  views 
held  about  goodwill.  One  board  of 
directors,  I suppose,  would  think  that  the 
true  and  fair  view  is  best  shown  by  having 
goodwill  as  nothing;  another  board  might 
think  it  is  something  which  might  have  to 

be  written  off  in  ten  years  ? Sir  Thomas 

Robson:  The  basis  on  which  the  fixed 
assets  are  included  in  the  accounts  has  to 
be  shown  and  if  this  is  stated  as  cost  to 
the  group  then  normally  the  inference 
drawn  would  be  there  had  been  some 
revaluation  of  any  assets  held  by  the  sub- 
sidiary at  the  time  of  acquisition.  If  it  is 
shown  as  at  cost  to  the  individual  com- 
panies which  had  acquired  the  assets  the 
opposite  inference  would  be  drawn.  You 
wall  see  if  you  refer  to  published  accounts 
that  there  are  distinctions  in  wording 
which  deal  with  these  matters. 

6389.  In  the  case  of  pure  goodwill,  for 
example,  might  you  not  have  to  continue 
in  your  accounts  a statement  to  the  effect 
that  sums  had  been  paid  and  goodwill 

had  been  written  off? Mr.  Benson : The 

Act  is  already  clear  about  goodwill.  It 
does  not  require  any  goodwill  to  be  shown 


to  the  extent  that  it  has  been  written  off. 
There  seems  to  be  in  the  1948  Act  tacit 
approval  to  the  desire  to  get  rid  of  good- 
will as  fast  as  possible;  and  it  is  the  same 
point  which  you  find  in  our  submissions 
here. 

6390.  Mr.  Brown:  You  spoke  of  your 
scheme  here  giving  flexibility.  Do  you 
mean  that  where  after  merger  the  directors 
and  the  auditors  decided  that  certain 
reserves  were  available  for  revenue  pur- 
poses that  at  a later  date  they  would  be 
free  to  change  their  minds  and  determine 

some  other  amount  of  such  reserves  ? 

Sir  Thomas  Robson:  Where  I was  speaking 
of  flexibility  was  in  connection  with  the 
choice  between  a revaluation  of  the 
physical  assets  and  accepting  the  book 
amounts  in  the  various  subsidiary  com- 
panies. 

6391.  Do  you  not  think  at  a later  stage 
directors  and  auditors  could  change  their 

minds  on  this  point? Certainly.  If 

the  directors  were  to  decide  that  in  the 
interests  of  uniform  accounting  through- 
out the  group  they  should  have  the 
physical  assets  of  all  the  companies  in  the 
group  put  on  a common  basis  there  would 
be  nothing  inappropriate  in  my  view  in 
their  doing  so  and  setting  up  the  conse- 
quences in  the  accounts. 

6392.  And  accordingly  the  effect  on 

pre-acquisition  profits? 1 do  not  see 

the  effect  on  pre-acquisition  reserves. 
Those  would  be  capital.  In  our  view  an 
appreciation  of  the  physical  assets  would 
be  capital  profit  anyway. 

6393.  Your  scheme  is  that  notes  on  the 
accounts  should  show  the  pre-acquisition 
reserves  which  are  deemed  to  be  revenue 
and  so  marked  and  so  certified  by  the 
directors  and  the  auditors.  Since  the 
facts  on  which  judgment  is  to  be  applied 
as  to  how  these  figures  are  to  be  broken 
up  are  best  known  at  the  time  the  merger 
occurs,  would  it  not  be  simpler  to  deter- 
mine this  once  and  for  all  and  get  share- 
holders’ approval  then  and  state  the 

revenue  reserves  ? Mr.  Benson : On  the 

point  you  put,  I think  that  is  right  that  the 
pre-acquisition  profits  once  determined 
would  remain  as  such. 

6394.  Can  you  not  have  a shareholders’ 
resolution  instead  of  having  it  carried 
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forward  year  after  year  which  is,  I think, 

your  scheme? 1 think  the  intention  of 

our  scheme  was  to  show  them  as  revenue 
reserves  but  I think  we  said — do  not  allow 
them  to  be  used  without  the  shareholders 
passing  a resolution. 

6395.  You  would  have  a shareholders’ 
resolution  straightaway  saying  they  shall 
be  deemed  revenue  reserves  and  may  be 

so  used? What  we  had  in  mind  was 

that  shareholders  should  not  give  a blank 
authority  straightaway.  The  shareholders 
might  change  and  it  is  more  important 
that  the  shareholders  at  the  time  when  the 
reserves  are  used  should  exercise  the 
authority;  the  other  course  makes  it  more 
open  to  the  directors  to  deal  with  reserves 
in  any  way  they  think  fit.  _ We  thought 
there  should  be  some  sanction  imposed. 

Mr.  Brown : On  the  other  hand,  the  facts 
on  which  judgment  should  be  made  are 
fixed  ones  and  would  be  lost  in  the  past. 

6396.  Mr.  Lawson : As  I see  it  what  you 

are  saying  is  that  pre-acquisition  profits 
should  not  normally  be  regarded  as 
available  for  revenue  purposes  from  the 
standpoint  of  the  holding  company  but 
that  experience  shows  that  there  are 
circumstances  in  which  it  is  appropriate 
to  depart  from  this  general  principle. 
Then  you  go  on  to  say  the  difficult 
problem  is  to  determine  who  should  be 
responsible  for  authorising  the  departure. 
Is  there  not  really  an  earlier  and  even 
more  difficult  problem,  defining  the  cir- 
cumstances in  which  it  is  appropriate  to 
depart  from  the  principle  and  how  would 
those  responsible  recognise  the  circum- 
stances when  they  saw  them? That  is 

the  whole  problem.  There  is  no  doubt 
that  it  is  a subject  on  which  the  Council 
of  the  Institute  will  wish  to  make  recom- 
mendations in  due  course.  But  there  are 
certain  factors  which  seem  to  me  to  be 
important  and  if  I could  mention  them  it 
might  help  to  clear  the  air.  It  seems  to  me 
that  the  sort  of  conditions  which  must 
exist  must  be  some  or  all  of  the  following 
things.  There  must  be  wholly,  or  to  a 
material  extent,  an  issue  of  shares.  That 
is  to  say  a substantial  proportion  of  the 
shareholders  of  the  acquired  company 
should  become  or  should  have  the  right 
to  become  shareholders  of  the  acquiring 
concern.  The  second  is  that  there  should 


normally  be  some  common  interest 
between  the  groups.  Not  necessarily,  but 
normally.  Thirdly,  a merger  implies 
some  continuity  of  management.  Fourth- 
ly, there  should  normally  be  prior  dis- 
cussion, but  not  necessarily  prior  agree- 
ment, between  the  boards  of  the  com- 
panies. I do  not  know  if  the  Committee 
has  had  a chance  of  studying  the  bulletin 
issued  by  the  American  Institute  where  I 
notice  that  they  have  the  same  considera- 
tions in  mind.  It  is  all  those  circumstances, 
and  any  others  peculiar  to  the  deal  itself, 
which  make  the  decision  possible. 

6397.  Do  you  think  there  is  anything 
in  connection  with  size?  Do  you  think 
this  should  apply  when  a very  large  com- 
pany buys  a small  business  or  should  it  be 

a genuine  merger? 1 do  not  think  so. 

So  often  the  merger  takes  place  because 
the  giant  wants  the  management  personnel 
of  a small  concern.  That  has  been  our 
own  experience  here.  I notice  the  Ameri- 
can Institute  makes  exactly  the  same 
point.  “ Relative  size  of  the  constituents 
may  not  necessarily  be  determinative 
expecially  where  the  smaller  corporation 
contributes  desired  management  person- 
nel.” 

6398.  Is  that  document  available  some- 
where?  It  is  Accounting  Research 

Bulletin,  No.  48,  issued  in  January,  1957. 

6399.  Have  you  in  your  experience 
known  many  cases  where  there  has  been 
a need  after  a merger  for  the  use  of  the 
pre-acquisition  profits  for  the  dividend? 
The  point  has  been  made  to  us  that  when 
these  mergers  take  place  directors  on  both 
sides  are  frequently  very  anxious  to  see 
that  these  pre-acquisition  profits  are  not 
frozen  and  can  be  available  but  in  fact  it 
is  very  seldom  anybody  needs  to  use  them? 

Sir  Thomas  Robson'.  I cannot  say  that 

I have  known  any  case  where  they  have 
been  used  but  I can  think  of  one  where 
there  was  an  intention  to  use  them  for 
perfectly  proper  purposes  but  the  directors 
were  advised  that  under  the  1948  Act  it 
was  not  legally  allowable  and  therefore 
the  company  dropped  the  plan.  I have 
no  doubt  whatever  that  in  the  1930’s, 
before  the  passing  of  the  1948  Act,  when 
companies  were  formed  as  amalgamations 
in  order  to  meet  the  difficult  industrial 
conditions  that  were  then  prevailing,  pre- 
acquisition profits  may  well  have  been 
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used  for  dividend  purposes.  Of  course, 
the  law  was  different  then  from  what  we 
believe  it  now  to  be.  There  is  no  doubt 
whatever  that  in  devising  merger  schemes 
very  often  those  who  formulate  the 
schemes  have  to  take  into  account  as  a 
major  point  the  relative  size  of  the 
revenue  reserves  of  the  companies  that 
come  into  the  schemes  and  sometimes  the 
company  with  the  biggest  revenue  reserve 
is  selected  as  the  company  to  acquire  the 
others,  merely  for  the  reason  that  there  is 
a big  reserve  of  revenue  profits  in  that 
company  which  under  the  law  can  be  used 
for  the  payment  of  dividends.  We  feel 
that  it  is  undesirable  that  the  legal  require- 
ments should  be  so  tight  that  the  choice 
of  the  company  which  is  to  be  the  acquiring 
company  as  distinct  from  the  acquired 
should  be  forced  into  a straitjacket  by 
reason  of  the  revenue  reserve  of  an 
acquired  company  being  frozen  in  all 
circumstances.  We  would  much  prefer 
that  the  choice  of  which  company  is  to 
be  the  acquiring  company  should  be 
determined  on  commercial  and  business 
lines. 

6400.  Would  your  point  be  helped  at 
all  by  the  suggestion  you  made  yourself 
earlier  about  having  a simpler  method  of 
reducing  capital  in  the  cases  where  the 
capital  has  been  lost.  That  is  to  say,  if 
the  shares  were  bought  at  far  too  high  a 
value  because  there  was  later  a substan- 
tial fall  in  market  prices,  they  would  be 

able  to  mark  the  book  value  down? 

Mr.  Benson : I do  not  think  so.  I do  not 
think  the  arithmetic  would  work  out 
satisfactorily  because  one  would  want  to 
see  pre-acquisition  reserves  as  revenue 
reserves  at  the  time  of  the  merger.  I 
think  the  decision  has  to  be  taken  at  the 
time  of  the  merger. 

6401.  That  was  Mr.  Brown’s  point. 

Why  ? Because  it  is  the  first  balance 

sheet  after  the  merger  that  is  one  of  the 
critical  documents  in  the  whole  pro- 
ceedings. 

6402.  If  it  was  known  that  the  share 

premium  account  could,  by  a simple 
resolution  of  shareholders,  be  used  to 
write  down  any  losses  which  were  effec- 
tively incurred  would  not  that  be  as  good 
as  saying  that  the  company  had  pre- 
acquisition profits  available? 1 think 

it  is  the  consolidated  balance  sheet  which 


would  be  the  difficulty.  One  would  want 
to  show  the  pre-acquisition  reserves  as 
revenue  reserves  in  the  consolidated 
accounts  which  is  normally  what  the  public 
looks  to.  That  presupposes  that  the 
share  premium  account  is  reduced  by  the 
amount  of  the  pre-acquisition  reserves  at 
the  time  of  the  merger. 

6403.  It  is  purely  presentation. But 

it  is  the  presentation  which  the  public 
requires  in  these  particular  cases.  It  is 
the  particular  point  of  showing  these 
reserves  as  revenue  reserves  in  the  first 
accounts  after  the  merger. 

6404.  That  really  leads  to  Mr.  Brown’s 
point.  You  really  take  the  view  that  this 
treatment  of  the  reserves  should  be  settled 

at  that  time? From  the  point  of  view 

of  the  presentation  in  the  accounts  they 
should  certainly  be  shown  at  that  time  as 
revenue  reserves.  Our  only  reservation 
as  far  as  I recollect  is  that  they  must  not 
be  used  for  distribution  to  shareholders 
or  to  relieve  losses  without  specific 
authority  of  the  company.  I myself 
would  have  no  objection  to  that  authority 
being  given  at  the  time  of  the  merger  if 
that  was  thought  right.  Paragraph  286 
(c)  (i)  of  our  supplementary  memorandum 
recommends  that  on  each  occasion  when 
pre-acquisition  reserves  of  the  company 
are  effectively  used  for  revenue  purposes 
by  a holding  company  such  use  must  be 
authorised.  What  we  had  in  mind  was 
the  use  by  way  of  dividend  to  the  share- 
holders of  the  holding  company  or  the 
writing  off  of  ascertained  losses  of  the 
subsidiary. 

6405.  But  how  would  you  deal  with 

your  share  premium  account  in  the  mean- 
time because  what  slightly  troubles  me 
is  the  position  of  the  man  who  gives  credit 
to  the  parent  company  on  the  basis  of  a 
large  share  premium  account  ; then  at  a 
later  date  profits  are  brought  in  from  the 
subsidiary  so  the  share  premium  account 
disappears  in  writing  down  the  share- 
holding of  the  subsidiary? 1 feel  that 

the  creditor,  or  whosoever  it  is  who 
examines  the  accounts,  would  look  to  the 
consolidated  accounts  because  one  of  the 
purposes  of  the  merger  would  be  con- 
solidation. He  would  therefore  see  from 
the  very  beginning  that  pre-acquisition 
profits  were  shown  as  profits  available  for 
distribution. 
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6406.  He  would  understand? 1 

think  he  would.  If  you  have  two  large 
insurance  companies — and  that  is  where 
it  has  cropped  up  in  practice — who  have 
merged  it  would  be  very  astonishing  if  a 
large  part  of  the  revenue  reserves  of  one 
of  them  disappeared  on  consolidation. 
That  would  happen  unless  these  pro- 
posals were  accepted. 

6407.  Mr.  Brown : You  mention  insur- 

ance companies.  Where  do  pre-acquisi- 
tion secret  reserves  come  into  this? 

They  would  follow  the  same  lines  as  the 

disclosed  reserves. Sir  Thomas  Robson : 

On  Mr.  Brown’s  earlier  point  I think  our 
motive  in  making  the  suggestion  in  the 
form  in  which  we  put  it  forward  was  that 
from  the  shareholders’  point  of  view  it 
was  desirable  that  they  should  take  a 
decision  at  the  time  when  the  assets  were 
going  to  be  depleted.  That  is  why  we 
thought  it  better  that  you  should  wait 
until  the  point  where  the  assets  were 
going  to  be  used  in  order  to  provide  the 
parent  company’s  dividend  rather  than 
that  the  shareholders  should  give  their 
sanction  at  the  time  of  a new  amalgama- 
tion when  everybody  had  high  hopes  of  the 
future  and  when  you  might  get  the 
sanction  very  easily.  If  you  wait  until  it 
actually  has  to  be  used  it  would  mean  the 
circumstances  were  rather  different,  and 
the  shareholders  might  apply  a more 
critical  mind  to  the  matter  before  they 
gave  their  consent  to  a resolution. 

6408.  There  is  the  opposing  view,  that 
at  the  time  of  the  operation  the  share- 
holders would  have  to  agree  or  else  not 
get  a dividend,  whereas  at  the  time  of  the 

merger  they  might  be  more  objective. 

Our  view  is  as  I have  stated  it. 

6409.  Mr.  Lawson : You  would  think 

it  quite  wrong,  would  you,  if  you  were  to 
leave  this  difficult  problem  to  the  Board 
of  Trade? Mr.  Benson:  Yes,  Sir. 

6410.  That  would  fill  you  with  great 

regret? Yes,  Sir. 

Sir  Thomas  Robson:  I think  the  Board 
of  Trade,  as  Mr.  Benson  said  earlier,  has 
a difficult  enough  task  in  dealing  with 
matters  of  disclosure  under  the  Schedule, 
and  when  you  get  on  to  these  matters 
which  you  have  just  been  discussing,  you 
are  really  discussing  matters  of  policy.  It 


would  be  unfair  to  place  upon  Board  of 
Trade  officials  responsibility  for  endors- 
ing in  effect  the  policy  decisions  of  a 
board  on  dividend  matters;  that  should 
rest  fairly  and  squarely  on  the  board  of 
the  company. 

Mr.  Benson : With  the  safeguard  of  the 
auditors. 

641 1 . Mr.  Mackinnon : I have  only  one 
question  I wanted  to  ask  and  it  is  on 
your  supplementary  memorandum,  in 
paragraph  277  (c)  (i)  you  say:  “ subject 
to  all  the  following  conditions:  (i)  the 
right  to  make  such  a reduction  shall  have 
been  reserved  in  the  terms  of  issue  of  the 
shares  at  a premium  ” and  I just  did  not 
quite  follow  myself  why  you  were  placing 

that  additional  provision? Only  so 

that  the  shareholders  in  agreeing  to  the 
issue  should  know  exactly  what  the  inten- 
tions of  the  board  are. 

6412.  This  would  assume  that  the  issue 
had  had  to  go  to  the  shareholders  in  the 

first  place,  would  it  not? Yes.  Is 

your  point  really  that  they  would  not 
necessarily  have  to  be  consulted  about  the 
issue?  We  have  made  other  recommen- 
dations on  that. 

6413.  They  dovetail? Yes,  Sir. 

Sir  Thomas  Robson:  This  is  germane  to 
the  person  who  receives  the  offer  of  the 
shares  and  it  is  a condition  on  which  he 
accepts  them.  It  does  not  mean  that  you 
would  necessarily  have  to  go  to  the  share- 
holders of  the. company  as  a whole. 

6414.  Why  should  he  be  specifically 
consulted  and  not  your  own  shareholders  ? 

Mr.  Benson : I think  the  point  is  a fair 

one.  But  our  attitude  is  that  if  you  are 
going  to  allow  this  we  felt  that  it  ought  to 
be  known  and  approved  of  at  the  time. 

6415.  The  circumstances  and  the  whole 

arrangement  should  be  publicly  pro- 
claimed ? Yes,  precisely  that.  It  is  one 

of  the  greatest  safeguards  in  company 
administration  in  any  event. 

6416.  Mr.  Brown:  One  small  point  with 
regard  to  the  qualification  of  the  auditors. 
Why  do  you  want  the  recognised  bodies  to 

be  specified  in  the  Act? Sir  Thomas 

Robson:  We  felt  that  as  in  so  many  Acts 
of  Parliament  and  in  other  measures 
establishing  parliamentary  companies  and 
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boards  there  are  requirements  included 
which  specify  the  qualifications  of  the 
auditors,  there  was  a case  for  having  a 
similar  clause  in  the  Companies  Act.  It 
might  help  to  close  the  list  of  those  per- 
sons who  are  eligible  for  appointment 
once  and  for  all,  apart  from  very  special 
circumstances  in  the  event  of  Parliament 
being  persuaded  to  agree  to  an  alteration. 
If  there  were  a list  in  the  Companies  Act, 
then  future  changes  in  the  list  of  persons 
qualified  would  be  less  subject  to  pressure 
on  particular  departments  of  Government 
than  might  be  the  case  if  the  provisions 
are  left  as  they  now  are.  I do  not  mean 
for  one  moment  to  suggest  that  we  are 
dissatisfied  with  the  present  list  of  bodies 
approved  by  the  Board  of  Trade  under  the 
Act.  I think  that  broadly  would  be  the 
view. 

Mr.  Benson:  And  the  fact  that  a 
Government  department  on  its  own  is 
subject  to  a great  many  pressures  which  it 
is  sometimes  extremely  difficult  to  resist;  a 
Government  department  must  be  particu- 
larly careful  not  to  appear  to  do  hardship 
to  minorities.  We  think  that  might  cut 
across  the  basic  principle  of  ensuring  only 
competent  people  may  audit. 

6417.  Mrs.  Naylor:  Mr.  Benson,  your 
Council  have  considered  the  problem  of 
protecting  investors  who  deposit  money 
with  hire  purchase  companies  or  for 
mortgaging  property  or  to  make  loans.  I 
read  with  interest  your  submission,  and  I 
wondered  if  you  could  amplify  your 
suggestion  at  all.  Had  you  in  mind  the 


idea  of  annual  or  half-yearly  pros- 
pectuses for  what  are  in  effect  a kind 
of  tap  issue  of  something  that  is  not  very 

far  from  a debenture? Sir  Thomas 

Robson:  This  is  a very  live  matter  at  the 
present  time,  and  I think  we  are  all  con- 
scious of  the  fact  that  there  are  many 
companies  advertising  for  deposits,  and 
offering  superficially  attractive  terms  to 
depositors,  without  any  real  information 
being  given  to  the  depositors  to  enable 
them  to  judge  of  the  validity  of  the  adver- 
tisement. We  feel  that  there  is  a real  need 
for  a separate  investigation  of  the  con- 
ditions on  which  such  people  should  be 
allowed  to  put  out  advertisements.  We 
have  not  ourselves  attempted  to  formulate 
a suggestion  as  to  what  should  be  done, 
but  we  feel  there  is  a need  for  something 
to  be  done,  and  that  a special  inquiry 
should  be  made  into  it. 

6418.  Chairman:  I think,  gentlemen, 
those  are  all  the  questions  we  have  to  ask, 
and  it  only  remains  for  me  to  say  thank 
you  very  much  indeed  for  coming  and 
helping  us  this  morning.  I think  we  have 

had  a very  profitable  session. Thank 

you  very  much. 

Mr.  Benson:  I have  one  other  point 
which  I might  ask  permission  to  mention, 
and  that  is  that  we  would  like  to  make  a 
minor  variation  if  we  may  in  the  sub- 
mission shown  in  paragraph  205(6).  I do 
not  think  I need  trouble  the  Committee 
with  it  now,  but  if  I might  just  say  what  I 
have  said  for  the  purposes  of  the  record, 
and  hand  in  a submission  to  the  Secretary  ? 


(The  witnesses  withdrew) 


Sir  Nutcombe  Hume,  Mr.  Hugh  Saunders,  Mr.  A.  A.  Shenfield  and 
Mr.  C.  P.  Coins  called  and  examined 


6419.  Chairman:  Before  we  begin, 
gentlemen,  will  you  introduce  yourselves? 

Sir  Nutcombe  Hume:  Mr.  Cottis  is 

the  secretary  of  the  company  law  com- 
mittee of  the  Federation  of  British 
Industries.  I am  the  chairman  of  that 
committee.  Mr.  Hugh  Saunders  is  a 
deputy  managing  director  of  the  Rio  Tinto 
Company,  a member  of  the  committee, 
and  a member,  Sir,  of  your  profession. 
Mr.  Shenfield  is  economic  director  of  the 
Federation  of  British  Industries. 


6420.  We  are  very  much  obliged  to  you 
for  your  memorandum  which  the  Com- 
mittee has  considered,  and  also  for  coming 
here  this  afternoon  to  help  us  further. 
You  begin  in  your  memorandum  by 
raising  the  question  as  to  why  a holding 
company  should  not  be  the  sole  share- 
holder of  its  subsidiary.  You  recognise, 
of  course,  that  that  is  a departure  from  the 
traditional  notion  that  apart  from  corpora- 
tions sole  a company  is  an  aggregate  of 
individuals  and  you  found  your  case  on 
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practical  necessity  really? That  is  all, 

Sir.  We  realise  that  such  a rule  would 
involve  a fundamental  change  in  the 
theoretical  basis  of  company  law,  but  it  is 
for  convenience.  The  Federation  of 
British  Industries  has  many  members  who 
are  big  corporations  which  in  fact  are  an 
aggregation  of  a parent  and  many  sub- 
sidiary companies;  and  it  is  administra- 
tively inconvenient  to  have  a second  share- 
holder who  is  a mere  nominee  or  cipher. 

6421.  Is  there  not  a difficulty  too  about 
the  status  of  the  company  as  an  exempt 
private  company,  that  you  bring  in  some- 
one other  than  a beneficial  owner  of  the 

shares  ? Yes.  We  refer  to  that  later  in 

our  memorandum. 

6422.  There  is  a method  of  getting  over 

that,  but  you  would  say  that  is  another 
unnecessary  artificiality? Precisely. 

6423.  On  this  question  of  wholly-owned 
subsidiaries,  what  would  you  say  to  the 
idea  of  making  the  wholly-owned  sub- 
sidiary unlimited  so  that  the  holding 
company  is  liable  without  limit  for  the 
subsidiary’s  debts  as  the  sole  shareholder 

in  it? 1 do  not  think  there  would  be 

any  serious  objection  to  such  a liability 
being  placed  upon  the  parent  in  the  case  of 
the  wholly-owned  subsidiary,  for  in 
practice  I think  that  in  any  reputable 
group  of  companies  the  parent  does  in  fact 
accept  a moral  responsibility  for  the 
obligations  of  its  wholly-owned  subsid- 
iaries, but  where  of  course  there  is  a 
minority  interest  one  would  be  bound  to 
answer  your  question  in  the  negative. 

6424.  In  the  latter  case  it  would  become 

very  complicated,  would  it  not,  because 
the  liability  would  have  to  be  propor- 
tionate?  Precisely.  In  the  case  of  the 

wholly-owned  subsidiary,  out  of  hand  and 
speaking  personally,  I see  no  real  objection 
to  your  proposition. 

6425.  The  astute  operator  could  get 

himself  out  of  the  liability  by  seeing  to  it 
that  the  subsidiary  ceased  to  be  wholly 
owned  by  the  transfer  of  one  share,  or 
something  of  that  sort. The  Com- 

panies Act  will  never  wholly  circumvent 
the  astute  operator,  and  we  must  recognise 
that  fact. 

6426.  I am  afraid  that  is  true,  but  these 
points  have  been  put  because  it  is  said 


of  these  holding  companies — “ This  is  a 
wholly-owned  subsidiary,  why  should 
there  be  another  member  ”,  and  so  forth. 
They  really  identify  themselves  so  closely 
and  completely  with  the  subsidiary 
company  that  the  latter  becomes  really  a 
mere  department  of  the  former,  and  this 
kind  of  suggestion  would  approximate  to 
the  reality  of  the  situation. 1 agree. 

6427.  Then  passing  from  that,  another 
point  on  holding  companies  and  sub- 
sidiaries. Do  you  think  a holding  com- 
pany ought  to  be  required  to  disclose  in  its 
accounts  the  names  of  its  subsidiary  com- 
panies, and  some  idea  of  their  activities  ? 

No,  I do  not  think  that  should  be  the 

law.  It  has  however  become  customary 
except  in  those  cases  where  the  disclosure 
of  the  name  of  a subsidiary  has  some 
trading  disadvantage. 

6428.  What  about  the  subsidiary  com- 

pany disclosing  the  fact  that  it  is  the 
subsidiary  of  a holding  company;  that  is, 
the  other  way  round  ? In  what  circum- 

stances ? In  its  literature  or  note-heading  ? 

6429.  Mr.  Brown : In  its  accounts. 

These  are  the  accounts  which  would  be 
lodged  with  the  Company  Registrar  by 
reason  of  the  fact  that  it  has  a corporate 
shareholder.  Those  are  presumably  the 
only  accounts  that  it  would  ever  have  to 
disclose  publicly. 

6430.  Professor  Gower:  It  would  also 
have  to  send  them  to  the  shareholders. 

It  would  only  have  one  shareholder 

under  the  proposition  we  are  discussing 
now.  We  are  still  talking.  Chairman, 
about  the  wholly-owned  subsidiary  ? 

6431.  Chairman:  Not  necessarily  I 

think. The  partially-owned  subsidiary, 

the  subsidiary  in  which  for  the  sake  of 
argument  the  parent  holds  51  per  cent. 

6432.  It  might  be  extended  to  a case 
where  there  was  control  of  the  majority  of 

the  shares. In  the  wholly-owned 

subsidiary  I see  no  point  in  your  question, 
if  I may  say  so  with  respect. 

6433.  Why? It  lodges  its  accounts 

with  the  Company  Registrar,  and  nowhere 
else,  and  if  you  are  suggesting  that  it 
would  be  appropriate  for  the  AB  company 
to  say  that  it  is  a subsidiary  of  the  CD 
company  I do  not  think  that  has  any 
merit  at  all. 
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6434.  You  do  not  think  the  public  are 
entitled  to  know  with  whom  they  are 

dealing? The  public  in  the  shape  of 

the  creditors,  because  there  is  no  other 
public? 

6435.  Mr.  Bingen : Customers? 

They  would  be  debtors. 

6436.  Chairman : There  are  creditors 

and  potential  creditors  as  well. 1 would 

not  have  thought  so. 

Mr.  Shenfield : Is  this  linked  with  the 
earlier  proposition  that  liability  of  a 
wholly-owned  subsidiary  should  be  un- 
limited. 

6437.  No.  The  proposition  is  simply 
whether,  to  gratify  the  curiosity  of  the 
public,  it  should  be  made  known  that 
AB  company  is  not  an  independent 
entity  but  is  controlled  by  another 

company. If  it  were  linked,  then 

perhaps  there  might  be  some  logic  in  it 
that  might  cause  us  to  think  again. 

Sir  Nutcombe  Hume : We  are  talking 
about  two  things  at  once,  are  we  not? 
I understood  you  to  be  pursuing  the 
thought  of  the  wholly-owned  subsidiary. 
In  that  case  it  seems  to  me  that  there  is 
no  point  in  laying  down  in  the  law  that  the 
wholly-owned  subsidiary  in  its  accounts, 
which  are  lodged  with  the  Company 
Registrar,  should  disclose  that  it  is  a 
wholly-owned  subsidiary  of  somebody 
else. 

6438.  Pausing  there,  would  you  agree 
that  this  piece  of  information  is  one  which 
the  public  dealing  with  a subsidiary  might 
reasonably  expect  to  have  put  before 

them? No,  quite  definitely.  Why  in 

a company  which  is  in  the  sole  ownership 
of  one  man?  Why  should  you?  I 
suppose  you  could  find  out  by  examining 
the  register  that  it  belongs  to  one  man. 
No,  I would  not  have  thought  that  was  a 
point,  but  with  the  partially-owned 
subsidiary  there  may  be  a point  in  what 
you  say. 

6439.  What  do  you  say  about  the 

partially  owned? 1 think  that  does 

merit  some  consideration.  We  have  not 
addressed  our  minds  to  this,  and  speaking 
on  behalf  of  the  Federation  I am  bound 
to  say  it  is  a question  to  which  I would 
have  to  reserve  the  answer. 


6440.  It  is  not  a point  of  any  very 
great  importance.  We  have  these  points 
to  put  on  various  topics  we  are  looking 
into,  and  the  fact  that  we  put  to  you  a 
proposition  does  not  necessarily  mean 
that  we  think  it  is  a good  one.  We  want 

to  test  it  by  getting  an  opinion. 1 

appreciate  that. 

6441.  Professor  Gower:  You  would 
agree  if  the  suggestion,  which  I gather  you 
approved  of,  namely  that  the  holding 
company  should  be  liable  for  the  debts 
of  the  wholly-owned  subsidiary,  were 
implemented,  there  would  be  a very  strong 
case  for  saying  that  you  should  disclose 
who  the  holding  company  was,  otherwise 
the  liability  of  the  holding  company 
would  be  nugatory  because  nobody  would 

know  who  to  sue. With  respect. 

Professor,  you  have  put  words  into  my 
mouth.  I did  not  approve  of  the  sugges- 
tion. I did  not  object  to  it.  I think  if  it 
were  left  solely  to  me  I would  not  intro- 
duce that  into  the  law.  If  you  feel  that 
you  would  like  to  make  such  a recom- 
mendation, I do  not  think  we  would 
raise  our  voice  against  it.  In  any  event 
if  the  subsidiary  wants  to  obtain  credit 
in  the  ordinary  course  of  business  and  it 
has  an  advantage  in  obtaining  such  credit 
by  saying:  “I  belong  to  I.C.I.”,  then 
let  them  do  it.  If  they  care  to  refrain  from 
giving  that  information,  and  they  are 
judged  on  the  colour  of  the  eyes  of  the 
man  who  represents  them,  they  may  not 
get  the  credit,  and  that  is  their  fault. 

6442.  Chairman : Perhaps  we  could  pass 
to  another  one.  You  do  not  seem  much 
impressed  so  far.  You  supported  the 
views  expressed  by  the  Gedge  Committee 
on  shares  of  no  par  value.  What  I want 
to  ask  you  about  that  is  if  you  have  any 
view  as  to  the  practicability  or  desirability 
of  having  no  par  value  preference  shares? 

Out  of  hand  I personally  see  no 
objection  to  it.  If  the  statutes  of  the 
company  in  question  lay  down  that  the 
preference  capital  has  no  par  value,  but 
that  on  a winding  up  the  shares  are 
entitled  to  x shillings  and  that  in  the 
ordinary  course  of  its  business  they  are 
entitled  in  priority  to  all  other  forms  of 
capital  to  y shillings  and  pence  per  annum 
as  dividend,  it  does  seem  to  me  a par 
value  has  no  particular  significance.  I 
think  our  short  answer  to  your  question 
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is  we  see  no  objection  to  the  no  par  value 
preference  share.  Some  document  has 
got  to  describe  what  are  the  rights  of 
the  holders  of  that  share. 

6443.  You  see  no  particular  objection 

to  it  but  no  particular  point  in  it? 

Exactly. 

6444.  Then  if  we  might  pass  to  another 

unrelated  point  that  comes  in  your  memo- 
randum under  the  heading  classification 
of  companies.  I gather  you  are  in  favour 
of  the  retention  of  the  exempt  private 
company? We  are. 

6445.  And  you  take  that  view  because 
you  do  not  in  effect  see  any  harm  in  the 
exemption  from  filing  of  the  accounts? 

The  majority  of  the  members  of  the 

Federation  of  British  Industries  favour 
the  continuance  of  the  exemption  pro- 
visions in  the  present  Companies  Act. 
We  have  one  member  who  has  said  that 
because  it  helps  assessment  of  the  credit 
standing  of  any  company  the  filing  of  its 
accounts  would  be  advantageous;  but 
the  balance  of  advantage,  as  we  see  it, 
is  in  favour  of  retaining  the  present  pro- 
visions. The  administrative  difficulty  of 
causing  exempt  private  companies  to 
lodge  their  accounts,  strikes  us  as  being 
very  great  indeed — 250,000  sets  of  prop- 
erly audited  accounts  we  mention  in  our 
memorandum,  and  we  believe  that  figure 
to  be  fairly  accurate. 

Mr.  Cottis:  Those  of  our  members  that 
are  exempt  private  companies  I think 
value  the  privilege  that  it  gives  them 
very  highly  indeed. 

6446.  Why  do  they  value  it? The 

administrative  conveniences,  the  avoid- 
ance of  printing  the  accounts  and  par- 
ticularly in  some  cases  of  larger  companies, 
the  privilege  of  keeping  balance  sheets 
secret. 

6447.  They  have  now  to  prepare  their 
accounts  and  balance  sheets  year  by  year. 
Yes. 

6448.  And  they  have  to  have  them 
audited  by  an  accountant  as  the  law  now 
stands  (not  necessarily  an  auditor  qualified 
under  section  161  of  the  Act).  Having 
got  these  balance  sheets  and  these 
accounts  so  nicely  prepared,  what  is  their 
objection  to  putting  them  on  public  view  ? 


Just  the  inconvenience  I have  men- 
tioned plus  perhaps  that  their  competitors, 
particularly  those  abroad,  would  to  that 
extent  be  put  in  a better  position. 

6449.  It  is  giving  things  away  to 

competitors  really,  is  it? In  the  case 

of  those  of  our  larger  members  who  are 
exempt  private  companies,  I think  that 
would  be  a fair  statement  of  their  view. 

Sir  Nutcombe  Hume : I think  there  is  a 
degree  of  prejudice  here.  I am  after  all 
in  my  private  capacity  the  chairman  of  a 
company  which  invests  in  private  com- 
panies. I have  never  in  my  experience, 
and  I think  I can  say  this  without  fear  of 
contradiction,  met  a man  who  said  to  me: 
“I  am  not  going  to  admit  you  as  a 
shareholder  because  as  a result  of  doing 
so,  I will  cease  to  be  an  exempt  private 
company.”.  This  is  largely  prejudice  I 
think.  But  the  administrative  difficulty 
is  colossal.  I would  not  have  thought 
it  was  worth  putting  it  into  the  Companies 
Act  simply  on  the  grounds  that  it  would 
be  very  difficult  to  arrange  that  such  a 
provision  was  complied  with. 

6450.  Mrs.  Naylor : What  about  the 
annual  returns  which  the  Act  now  requires 

from  these  companies? To  start  with, 

as  we  say  later  on  in  our  memorandum, 
a very  large  number  of  companies  have 
not  got,  and  need  not  have,  Mly  audited 
accounts;  as  long  as  they  are  accounts 
which  are  accepted  by  the  Inland  Revenue 
as  being  adequate  for  tax  purposes  that 
is  sufficient.  And  moreover  timing  is  a 
problem.  I have  some  experience  of  the 
small  private  company,  and  it  would  put 
upon  them  a very  considerable  addition 
to  their  administrative  and  overhead 
charges  if  they  had  to  comply  with  a 
rigid  regulation  that  within  x months  of 
the  end  of  their  year  they  should  prepare 
accounts  certified  by  a member  of  the 
accountancy  profession,  to  be  lodged  with 
the  Company  Registrar  and  so  on;  and  it 
seems  to  me  that  the  administrative 
difficulties  and  expense  of  that  would 
exceed  any  value  gained  from  doing  so. 
I am  expressing  a personal  opinion. 

6451.  Professor  Gower:  What  you  are 
saying  is  that  at  the  moment  exempt 
private  companies  do  not  comply  with 
the  law;  because  they  have  to  prepare 
profit  and  loss  accounts,  they  have  to  be 


1381 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


17 th  March , 1961]  sir  nutcombe  home,  mr.  hugh  saunders, 

MR.  A.  A.  SHENFEELD  AND  MR.  C.  P.  COTTIS 


[Continued 


audited,  they  have  to  be  sent  to  the 
members  prior  to  the  annual  general 
meeting,  which  has  to  be  held  once  in 
every  year  at  intervals  of  not  more  than 
15  months;  and  what  you  are  saying  is 

they  do  not  do  it. 1 think  that  is  a 

fair  comment. 

6452.  They  ought  to  do  it  and  is  there 
not  something  to  be  said  for  making  sure 

they  do  do  it? You  have  knocked  my 

off  stump  out  of  the  ground. 

Mr.  Shenfield:  If  it  involved  employing 
properly  qualified  accountants  it  would 
be  extremely  difficult. 

6453.  According  to  the  Committee’s 

information  about  90  per  cent,  of  exempt 
private  companies  already  employ  proper- 
ly qualified  auditors. I am  surprised 

that  the  percentage  is  so  high. 

6454.  Chairman : That  is  the  result  of  a 
sample  enquiry  which  has  been  made  by 
the  Board  of  Trade  for  us  to  see  how  the 

matter  stood  from  that  point  of  view. 

Mr.  Saunders : I always  feel  in  this  country 
when  you  find  an  institution  which  is 
working  one  wants  to  question  very 
carefully  before  you  decide  to  change 
it  or  to  do  away  with  it.  Probably  many 
of  us  would  feel  that.  One  has  the  partner- 
ship on  one  side,  and  one  has  what  one 
might  call  the  fully-fledged  public  company 
on  the  other  and  I believe  that  the  private 
company  is  placed  in  between  the  two, 
particularly  in  the  case  of  what  one  might 
call  family  businesses  where  there  may  be 
many  members  of  the  family  who  do  not 
want  and  indeed  may  not  be  able  to  take 
the  same  close  interest  that  a partner 
would  take  in  the  business,  but  yet  have, 
by  inheritance  or  in  some  other  way,  an 
interest  in  it.  I think  that  to  prevent  that 
being  possible— to  require  that  either  you 
must  be  a partner  or  you  must  be  a public 
company — is  probably  going  to  work  to 
the  disadvantage  of  business,  because  it 
may  tend  to  develop  more  partnerships, 
which  probably  would  be  very  much 
better  if  they  were  run  as  exempt  private 
companies.  That  is  why  I believe  that  it 
is  better  to  leave  the  situation  as  it  is  now 
and  not  to  impose  too  much  by  way  of 
returns  and  burden  on  the  exempt  private 
company,  because  I believe  it  would  on 
balance  be  a disservice. 


6455.  It  is  put  again  on  the  other  side 
that  if  the  exempt  private  company  were 
made  to  file  its  accounts,  there  is  more 
likelihood  that  the  little  private  company 
would  comply  with  the  law  about  accounts 
and  would  keep  them  up  to  the  mark, 

if  you  see  what  I mean. Yes.  It  is 

tremendously  in  the  interest  of  the 
members  of  the  private  company  that  that 
does  happen,  and  they  are  primarily  the 
people  who  are  concerned. 

6456.  Apart  from  creditors. Credi- 

tors, yes.  It  is  not  as  if  there  were  a body 
of  shareholders  whose  interests  were  not 
being  looked  after,  and  I just  feel,  as  my 
chairman  feels,  that  one  may  try  to  achieve 
perfection  and  may  introduce  a burden 
which  may  more  than  outbalance  the 
benefit. 

6457.  Yes.  I do  not  know  that  we  can 

profitably  carry  this  discussion  much 
further. 1 have  made  the  point. 

6458.  There  are  the  two  views,  and  the 

question  has  attracted  a surprising  amount 
of  interest  one  way  or  the  other,  and  the 
Committee  of  course  will  have  to  decide, 
and  in  deciding  they  will  have  regard  to 
the  point  you  make,  which  is  of  course 
eminently  sound,  that  where  it  is  suggested 
a long  standing  law  which  apparently  has 
worked  moderately  well  shoud  be  repealed, 
the  onus  is  on  those  who  support  that 
proposition.  On  the  other  hand  it  is  said 
that  people  who  take  the  advantages  of 
limited  liability  ought  to  discharge  the 
liabilities  of  that  state. 1 agree. 

6459.  Then  the  next  point  I wanted  to 
ask  you  about  is  under  the  heading 
exercise  of  powers  of  companies . by 
directors  and  degree  of  control  retained 
by  shareholders.  On  that  I understand 
your  view  to  be  that  on  a sale  of  the 
company’s  undertaking,  or  a substantial 
part  thereof,  the  prior  consent  of  the 
shareholders  should  be  obtained,  or  more 
accurately,  as  you  put  it,  the  transaction 
should  be  effected  conditionally,  the 
condition  being  that  the  company’s  con- 
sent in  general  meeting  should  be  obtained. 

I think  that  is  your  attitude  on  that? 

Sir  Nutcombe  Hume : Right. 

6460.  And  as  to  a substantial  part  you 
take,  say,  more  than  half.  I follow  that, 
but  I do  not  think  you  say  anything  of 
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your  view  about  fundamental  changes  in 
the  company’s  activities.  Have  you  any 
view  on  the  question  whether  the  company 
in  general  meeting  ought  to  give  prior 
consent  to  a fundamental  change  in  the 

company’s  activities? We  realised 

when  we  made  this  reply  it  was  a difficult 
one,  and  we  were  very  anxious  not  to 
try  in  any  way  to  usurp  what  is  the  duty 
of  the  Parliamentary  draftsman  here, 
llie  Federation  believes  that  if  a company 
substantially,  or  fundamentally,  to  use 
the  words  here,  changes  its  activity,  or 
disposes  of  a substantial  part  of  its 
business,  the  shareholders  should  have 
the  opportunity  of  voting  upon  that 
matter.  When  you  ask  me  what  is  a 
fundamental  change,  it  is  rather  difficult 
to  answer,  I must  frankly  confess.  A 
man  who  has  never  made  anything  but 
saddles  to  go  on  horses’  backs  decides 
one  day  he  wants  to  make  seats  for 
motor-cars;  is  that  a fundamental  change, 
or  is  it  not  ? I suppose  it  is.  To  sum  up, 
what  we  have  tried  to  say  is  that  to  be  on 
the  safe  side  it  is  as  well  for  companies  to 
carry  their  shareholders  with  them  if  they 
want  to  do  those  kinds  of  things. 

Mr.  Shenfield:  Perhaps  we  might  say 
that  there  ought  to  be  provisions  in  the 
law  safeguarding  the  rights  of  the  share- 
holders where  the  fundamental  change  in 
activity  involves  the  disposal  of  a large 
part  of  the  assets,  but  where  it  does  not 
involve  that  then  it  may  be  undesirable 
for  the  law  to  make  provision. 

Mr.  Saunders:  I think  one  of  the 
problems  that  a board  of  directors  in 
England  is  faced  with  is  knowing  before- 
hand whether  something  which  they  are 
contemplating  is  going  to  develop  into  a 
fundamental  change  in  their  activities, 
because  very  often  out  of  small  things 
great  developments  emerge.  I think  it 
would  be  quite  wrong  that  directors,  in 
addition  to  the  commercial  considerations 
that  they  have  to  apply  in  considering  a 
new  project,  should  be  faced  with  the 
question:  “Is  this  going  to  result  in  a 
fundamental  change  in  your  activities,  in 
which  case  before  you  do  it  you  must  get 
consent.”.  Because  it  might  be  that  the 
thing  would  not  go  forward,  and  it  might 
well  be  that  they  could  not  tell  at  that 
stage.  I think  that  the  idea  of  fundamental 
change  is  a very  much  harder  thing  than 


when  you  are  talking  of  a clear-cut 
disposal  of  a substantial  part  of  your 
undertaking. 

6461.  Perhaps  we  could  get  at  it  this 
way,  by  being  more  specific  and  making 
it  any  transaction  involving  a fundamental 
change.  Some  specific  sale  or  purchase  to 
which  you  could  apply  or  not  apply  the 
adjective  “ fundamental  ”,  if  you  see  what 
I mean,  because  I quite  appreciate  your 
difficulty.  To  take  the  same  example  with 
the  saddles  and  motor-car  seats,  you  might 
have  an  intelligent  employee  in  your 
saddlery  who  observes  that  a motor-car 
seat  from  the  manufacturing  point  of 
view  is  not  so  very  far  removed  from  a 
saddle,  and  that  the  machinery  that  you 
have  to  make  your  saddles  could  without 
great  cost  be  adapted  to  make  motor-car 
seats,  and  the  managing  director  is 
pleased,  and  he  says:  “ All  right,  George, 
you  give  it  a trial  ” and  he  works  it  out 
into  a bigger  thing  than  the  original 
business.  That  is  the  type  of  case  where 
you  feel  difficulty,  and  I think  everyone 
feels  difficulties  of  that  sort  on  this 
proposal.  On  the  other  hand  most  people 
agree  if  it  could  be  done  it  would  be  quite 
a good  thing  to  do.  Is  that  a fair  state- 
ment?  Sir  Nutcombe  Hume:  I think 

we  would  agree  with  that  proposition,  if 
it  can  be  done.  On  the  question  of 
disposal  of  the  assets  and  the  undertaking, 
or  a substantial  part  thereof,  you  could  I 
suggest  have  a more  precise  definition  of 
what  that  means. 

6462.  It  would  be  easier  to  pin  it  down 

to  the  particular  transaction. Quite  so. 

6463.  I do  not  know  that  we  can  carry 
that  much  further.  Then  we  have  had  a 
good  deal  of  discussion  on  the  question 
whether,  on  an  issue  of  shares  for  cash, 
they  ought,  saving  all  just  exceptions,  to  be 
offered  in  the  first  instance  to  existing 

shareholders. That  is  a difficult  one. 

I would  be  sorry  to  see  that  enshrined  in 
the  law  personally,  because  there  are  cases 
in  which  the  issue  of  shares  for  cash  to  a 
selected  new  shareholder  would  be  a great 
advantage  to  the  existing  shareholders. 

6464.  Mr.  Brown:  Could  their  consent 

not  be  obtained? Yes,  but  it  would 

mean  the  disclosure  conceivably  of  a 
transaction  which  would  be  better  not 
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disclosed  in  the  interests  of  the  company 
concerned . I would  plead  for  the  law  as  it 
stands  today  not  to  be  altered  in  that 
regard.  I do  not  see  that  it  would  be  an 
advantage,  to  make  that  compulsory.  I 
do  not  know  personally  of  any  abuse, 
certainly  of  no  substantial  abuse  of  the 
rights  that  exist  today. 

6465.  Chairman:  You  see  the  argument 
is,  of  course,  as  you  perfectly  well  under- 
stand, that  you  have,  say,  500  existing 
shareholders  holding  all  the  ordinary 
share  capital,  and  then  if  somebody  else  is 
let  in  he  may  completely  alter  their 
position,  both  as  to  control  and  as  to 

dividends. That,  Sir,  is  in  the  hands  of 

the  original  shareholders  in  the  sense  that 
they  could  have  denied  to  the  company  the 
authorisation  of  unissued  capital.  They 
did  it  with  their  eyes  open.  They  left  a 
balance  of  unissued  capital  in  the  hands  of 
the  directors.  They  may  have  done  it 
without  realising  what  they  were  doing, 
but  none  the  less  that  was  the  point  at 
which  they  should  have  said:  “No 
unissued  capital.  You  must  come  back  to 
us  for  permission  to  increase  the  author- 
ised capital.”.  If  there  is  authorised  but 
unissued  capital,  to  say  that  it  shall  be  the 
law  of  the  land  that  that  unissued  capital  if 
it  is  to  be  issued  for  cash  shall  as  a matter 
of  law  be  offered  in  the  first  instance  to  the 
existing  shareholders  I think  would  create 
more  difficulties  than  it  would  solve. 

6466.  Then,  you  see,  you  would  make 
the  rights  of  the  shareholders  depend  on 
the  accident  whether  the  amount  of  capital 
likely  to  be  required  was  over-estimated  or 

not  when  the  company  was  formed. 1 

would  agree  with  that. 

6467.  If  you  had  to  raise  fresh  capital, 
then,  of  course,  the  shareholders  would 
have  to  come  in  under  the  Act  to  resolve 
on  the  increase,  and  they  could  then  make 

their  terms  as  to  a pro  rata  offering. 1 

agree.  I admit  that  this  remedy  is  a very 
rough  one,  but  I can  see  difficulty  on  the 
other  side.  Suppose  a company  has  a 
block  of  unissued  capital,  and  has  the 
opportunity  of  securing  as  a shareholder, 
and  as  a customer,  shall  we  say,  Marks  & 
Spencer,  who  say:  “ If  we  may  take  up 
50,000  shares  of  your  company  you  can 
reckon  we  shall  buy  your  product.”.  Is 
any  board  of  directors  going  to  say  to 


them:  “You  must  not  do  it”?  The 
directors  seeking  to  do  their  duty  on 
behalf  of  the  company  as  a whole  see  in 
this  a wonderful  opportunity  of  securing  a 
new  customer,  but  under  the  suggestion 
now  made  they  would  be  prevented  from 
doing  it. 

6468.  All  they  would  have  to  do  then 
surely  would  be  to  send  out  a notice  of 
meeting  to  the  shareholders  explaining 
what  they  intended  and  seek  approval  by 

resolution. If  they  had  to  seek  special 

permission  to  issue  shares  to  AB  & Co., 
how  might  that  affect  them  vis-a-vis  their 
other  customers?  It  is  not  always  very 
wise,  and  I can  speak  from  personal 
experience  in  the  group  of  companies  with 
which  I am  concerned,  to  advertise  to  the 
world  that  you  are  securing  a customer  of 
a certain  type,  because  there  is  a possibility 
that  other  customers  will  say:  “ I see  they 
are  starting  to  do  business  with  AB  & Co. 
who  are  our  competitors,  and  therefore 
we  will  no  longer  deal  with  them.”.  This 
is  a very  difficult  problem,  as  a practical 
matter. 

6469.  And  it  comes  down  to  publicity 

which  may  wreck  your  whole  scheme,  I 
suppose  ? Exactly. 

6470.  Or  one  might  add  delay  which 

will  involve  the  other  party  going  off. 

I do  not  attach  so  much  importance  to  the 
delay  point  as  to  the  first  point  you  made. 

6471.  Then  it  would  be  right,  would  it 
not,  in  such  cases  to  report  the  matter  to 

the  shareholders? It  may  very  well  be 

so,  but  without  necessarily  going  to  the 
point  of  mentioning  the  names  of  the 
people  concerned.  T o secure  raw  material 
supplies,  or  even  the  services  of  an 
individual,  it  might  be  an  advantage  to 
allow  the  subscription  of  a block  of 
capital;  although  I do  not  put  these  points 
very  high  amongst  the  reasons  for  our 
suggestion. 

6472.  Would  you  look  with  any  more 
favour  on  a provision  of  this  sort — that  is 
to  say  the  offering  of  shares,  issued  for 
cash,  pro  rata  to  shareholders — if  it  was  in 
the  articles  rather  than  in  the  Act  itself? 

1 suppose  my  answer  must  be  yes, 

because  the  articles  can  be  more  easily 
altered  than  the  Act. 

6473.  It  has  been  suggested  in  the 
course  of  our  discussions  that  a sort  of 
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half-way  house  on  some  of  these  things, 
which  are  thought  desirable  but  are  hardly 
suited  to  permanent  legislation,  might  be 
to  deal  with  them  in  a new  Table  A,  which 
would  be  a pointer  to  people  concerned  as 
to  the  kind  of  provisions  well  thought  out 
articles  ought  to  contain.  Do  you  think 

there  is  anything  in  that  idea? I think 

there  is  quite  a lot  in  that  idea.  I am  not 
quite  sure  whether  you  are  seeking  here  to 
deal  with  an  abuse  which  has  been  repre- 
sented to  you.  I am  not  personally  con- 
scious of  this  particular  right  having  been 
abused  to  any  material  extent. 

6474.  Mr.  Bingen : There  has  been  a 

case,  not  of  abuse  in  the  sense  of  anything 
immoral  or  illegal,  but  where  a company 
has  decided  to  issue  a block  of  40  per  cent, 
of  its  shares  well  below  market  prices. 
You  know  the  case  I am  referring  to.  I 
think  it  is  because  it  has  arisen  and  that  it 
is  unfair  to  the  existing  shareholders  that 
this  issue  has  been  raised  with  this 
Committee. Yes,  I would  agree. 

6475.  The  shareholders  might  have 

agreed. By  and  large  I would  have 

thought  it  was  wrong  to  put  this  provision 
into  the  law.  The  Chairman’s  suggestion 
of  having  it  in  Table  A might,  I think,  be  a 
very  satisfactory  compromise  although  it  is 
likely  that  the  majority  of  companies 
having  their  own  articles  would  probably 
omit  such  an  article. 

6476.  Chairman : Yes,  the  expert  com- 

pany solicitor  streamlining  his  draft 
articles  would  very  likely  take  out  this  as 
unnecessary. Yes. 

6477.  But  such  a provision  was  actually 
in  Table  A down  to  the  1948  Act.  It  was 
taken  out,  I understand,  over  some  ques- 
tion of  tax  on  bonuses,  so  it  must  have 
been  thought  at  one  time  to  have  been  not 

wholly  unreasonable. Mr.  Cottis : This 

point  was  discussed  at  some  length  in  the 
meetings  of  the  Federation’s  committee, 
and  it  was  decided  in  the  end  that,  though 
we  realised  that  the  power  could  be 
misused,  it  was  not  practicable  to  make 
any  rule  about  it. 

Sir  Nutcombe  Hume : The  taxation 
decision  which  has  recently  been  given  on 
giving  options  to  employees,  may  have 
some  effect  on  this.  I noticed  only 
yesterday  in  the  newspaper  that  one  quite 


well-known  public  company  has  decided 
to  give  to  its  employees  an  opportunity  to 
buy  shares. 

Mr.  Bingen : I think  the  Chairman,  when 
he  put  this  question,  spoke  of  “ saving 
all  just  exceptions”,  and  speaking  for 
myself  I thought  we  were  discussing  big 
block  issues,  and  not  some  minor  one  to 
employees. 

Chairman : I am  much  obliged.  I did 
indicate  that. 

6478.  Professor  Gower:  Do  you  think 

the  possibility  of  giving  directors  stock 
options  is  an  abuse  which  we  ought 
to  try  and  stop  ? I thought  you  were  using 
this  as  an  example  of  encouragement  to 
abuse  the  present  law.  Did  I misunder- 
stand?  You  misunderstood  me;  I do 

not  myself  personally  subscribe  very 
strongly  to  this  idea  of  stock  options. 

6479.  Mr.  Brown : You  do  not  sub- 
scribe?^  1 do  not,  as  an  individual, 

subscribe  at  all  strongly  to  it.  If  the 
employer  pays  and  provides  for  his 
employees  properly  it  is  not  necessary  to 
give  them  the  incentive  of  the  stock  option; 
but  that  is  a purely  personal  expression  of 
opinion.  The  point  raised  by  Mr.  Bingen, 
of  course,  can  only  be  met  by  the  very  first 
point  I made,  that  shareholders  have  it  in 
their  power  to  prevent  there  being  a large 
unissued  block  of  capital. 

6480.  Professor  Gower:  How  do  they 
have  this  in  their  power?  If  you  have  a 
capital  of  £1  million  and  the  directors  offer 
for  issue  £500,000,  leaving  £500,000 
unissued,  what  can  the  shareholders  do? 
Not  subscribe  for  the  shares. 

6481.  That  will  really  only  leave  a still 

larger  block  of  unissued  shares. If 

they  can  get  someone  to  underwrite  the 
issue,  of  course,  there  will  be  a block 
unissued. 

6482.  Mr.  Richardson:  In  practice  it 
does  not  work  like  that,  because  you  do 
not  start  off  with  an  original  capital  of  that 

size  unless  you  mean  to  issue  it. The 

Stock  Exchange  has  something  to  say  on 
this,  has  it  not?  They  do  not  like  large 
unissued  blocks  of  capital,  and  if  there  is 
one  I think  I am  right  in  saying  that  they 
ask  that  it  shall  not  be  issued  to  a single 
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buyer  so  as  to  alter  the  incidence  of  con- 
trol—I am  afraid  I am  not  familiar  with 
the  absolute  details.  But  to  that  extent 
this  matter  is  being  attended  to  today 
under  the  law  as  it  is,  and  I should  have 
thought  that  would  have  been  adequate. 

6483.  Chairman : Perhaps  we  could  pass 
from  that  subject.  As  with  all  the  other 
subjects  there  are  two  views,  and  we  shall 
find  some  not  altogether  easy  to  reconcile. 
Our  next  point  is  a different  one — 
directors’  and  officers’  dealings  in  their 
own  companies’  shares.  On  that  topic  I 
gather  you  would  be  in  favour  of  having 
the  register  of  directors’  dealings  under 
section  195  open  at  all  times  during  the 
usual  business  hours  like  the  register  of 

members? We  would  like  any  step 

taken,  Sir,  which  will  rapidly  disclose 
dealings  of  directors  in  the  shares  of  their 
own  company. 

6484.  And  the  section  195  register, 
given  that  it  is  open  long  enough,  should 

fill  that  need? It  is  about  the  only  way 

we  could  suggest  for  doing  it.  We  can 
think  of  no  other. 

6485.  Would  you  favour  a summary  of 
the  contents  of  the  directors’  register  being 
sent  out  to  the  shareholders  with  the 

directors’  report? When  I gave  my 

evidence  in  a personal  capacity  to  the 
Cohen  Committee  in  1946,  I made  that 
suggestion  myself. 

6486.  Mr.  Bingen : Would  this  register 
of  directors’  shareholdings  show  dealings 
where  a man  bought  and  sold  within  an 

account? No,  it  would  not,  nor  would 

it  show  the  dealings  that  you  persuaded 
your  cook  to  undertake. 

6487.  It  would  relate  solely  to  dealings 
by  the  director  himself?  The  fact  that  the 
director’s  name  has  never  got  on  to  the 
register  does  not  let  him  out  of  the  fact 
that  he  has  bought  and  sold  the  shares. 

1 would  agree  with  that:  but  how  one 

is  going  to  find  out  is  another  thing 
altogether. 

6488.  Chairman:  Anyhow  something 

could  be  done  in  that  direction. The 

Federation  in  its  corporate  capacity,  I in 
my  personal  capacity,  and  all  of  us  feel 
strongly  on  this : if  something  can  be  done 
to  prevent  directors  dealing  in  shares  of 


their  own  company  on  the  basis  of 
privileged  information,  it  should  be  done. 
We  realise  that  this  is  a terribly  difficult 
thing  about  which  to  legislate. 

6489.  You  no  doubt  observed  in  The 
Times  I think  it  was  some  days  ago  a 
rather  impressive  list  of  rises  in  the  prices 
of  shares  concerned  in  take-over  bids 
before  any  announcement  of  the  offer. 

That  does  not  necessarily  mean 

individuals  were  playing  the  market.  If 
any  company  intending  to  bid  for  shares 
clears  the  market  in  its  corporate  capacity, 
as  a company  in  advance  of  its  bid,  it  is  a 
very  different  thing  from  individual  direc- 
tors round  the  board  table  doing  it  for 
their  own  account. 

6490.  I agree.  These  figures  would  not 
prove  the  directors  were  doing  anything 
improper,  but  it  proves  somebody  is 
availing  himself  of  information  about  the 

forthcoming  bid. Agreed.  Of  course, 

a director  who  buys  for  his  own  account, 
or  who  tells  his  friend  to  buy  is  in  my 
opinion  equally  culpable,  there  is  no 
difference  between  the  two;  but  if  the 
purchaser  is  the  company  itself,  and  it 
buys  such  shares  as  are  available  in  the 
market,  is  it  necessarily  acting  dishonestly 
or  dishonourably? 

6491.  Mr.  Althaus : It  might  also  be  the 

intended  victim. Yes. 

6492.  Chairman:  On  the  same  subject, 
what  do  you  think  of  the  law  in  the 
United  States,  or  some  parts  of  the 
United  States,  under  which  directors  have 
to  account  to  a company  for  profits  on 

short-term  dealings — say  six  months  ? 

I think  it  is  quite  a good  sanction.  I do 
not  object  to  it  at  all. 

6493.  You  would  not  mind? Per- 

sonally I would  not  mind  in  the  least, 
because  I think  if  anybody  does  that  kind 
of  thing  as  an  individual  any  punishment 
you  can  inflict  upon  him  is  well  deserved. 

6494.  That  will  be  taken  down  and  used 

in  evidence ! That  is  one  of  the  reasons 

why  I never  myself  buy  or  sell  shares  in 
any  company  with  which  I am  connected. 

Mr.  Shenfield:  They  would  have  to  be 
realised  profits. 

6495.  Professor  Gower:  In  the  United 
States  too  they  forbid  short  sales  by 
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directors.  You  must  not  sell  more  shares 
in  your  company  than  you  have  got.  Do 

you  agree  with  that? Sir  Nutcombe 

Hume:  I think  it  is  even  more  criminal  to 
sell  on  the  knowledge  of  bad  information 
than  to  buy  on  the  knowledge  of  good 
information.  I would  subscribe  to  that 
very  cordially. 

6496.  Chairman:  You  say  that  this 
register  should  be  open  to  inspection  by 
the  public.  Is  there  any  particular  reason 
for  that?  Is  it  not  enough  if  members 

are  given  the  right? It  should  be 

normally  open  to  the  public. 

Chairman:  There  is  not  very  much  in 
the  point,  but  I should  have  thought  if  it 
was  open  to  the  inspection  of  shareholders 
that  would  suffice. 

Professor  Gower:  With  respect  there  is 
a point  here,  because  one  of  the  people 
who  might  well  want  to  see  it  is  the  share- 
holder who  has  sold,  and  he  will  cease  to 
be  a member  at  this  stage,  and  that  is  one 
advantage  of  saying  the  public. 

6497.  Chairman:  I am  obliged.  That 
is  an  example  of  a case  where  it  might  be 
desirable  for  a member  of  the  public  and 

not  a shareholder  to  inspect. The 

register  of  members  is  surely  available  to 
a member  of  the  public,  who  can  go  and 
pay  his  shilling,  or  whatever  it  is,  and  have 
a look;  and  that  is  what  we  meant  by 
these  recommendations.  Admittedly  it 
is  rather  a slow  process,  because  the 
annual  return  is  always  in  arrear,  and  is 
not  therefore  as  quick  in  operation  as  is 
desirable. 

6498.  It  would  be  available  to  the 

public  in  the  end. Precisely.  I do  not 

think  we  considered  that  the  dealings  of 
directors  should  be  more  quickly  available 
to  the  public  than  the  dealings  by  any 
other  shareholder.  But  I think  the  infor- 
mation should  be  available,  at  the  com- 
pany’s offices  presumably,  to  a share- 
holder who  comes  along  and  says : “ What 
have  the  directors  been  doing  in  the 
shares?”.  Our  secretary  says  that  we  did 
mean  the  public  so  that  the  financial 
journalists  can  have  access  to  the  informa- 
tion fairly  quickly.  I would  not  object 
if  that  was  what  was  done. 

6499.  It  is  not  a point  of  major 
importance,  but  it  would  have  to  be 


settled  in  one  way  or  another. To  sum 

up  our  views,  anything  which  you  suggest 
should  be  included  in  the  law  to  make  it 
more  difficult  for  directors  who  deal  in 
their  own  shares  on  the  basis  of  inside 
information,  the  more  we  should  be  in 
accord  with  that. 


6500.  That  brings  me  to  shares  with 
restricted  or  no  voting  rights.  You  are 
not  in  favour  of  legislation  to  abolish  such 
shares,  but  you  say  one  should  leave  it  to 
the  Stock  Exchange  to  exercise  their 
discretion.  As  against  that  the  line  taken 
by  the  Stock  Exchange  is  I think  that  they 
would  not  go  so  far  as  to  deny  a quotation 
to  such  shares,  but  would  prefer  to  see  the 
matter  dealt  with  by  legislation,  so  far  as 
there  is  any  question  of  abolition  that  is  to 
say,  so  you  get  two  opposed  views  on  that. 

Well,  Sir,  despite  what  the  Stock 

Exchange  say  I think  we  stick  to  our  view 
that  it  is  better  left  in  their  hands  than  that 
an  attempt  is  made  to  deal  with  this  matter 
in  any  new  Companies  Act.  If  I may 
make  a general  statement,  we  feel  that 
once  a matter  becomes  an  Act  of  Parlia- 
ment you  get  to  that  stage  where  people 
are  able  to  go  99-9  per  cent,  and  remain 
within  the  law,  whereas  the  flexibility 
associated  with  decisions  by  such  bodies 
as  the  Council  of  the  Stock  Exchange  or 
the  Institute  of  Chartered  Accountants, 
is  much  more  appropriate  in  certain  cases, 
and  this  is  one  in  which  we  think  the 
flexibility  of  the  Stock  Exchange  control 
is  more  appropriate  than  attempting  to 
deal  with  this  matter  by  law. 

6501.  Then  if  the  voteless  share  is 
really  a bad  thing,  I suppose  you  say  in 
the  long  run  there  will  be  no  demand  for 
it,  and  they  will  gradually  fade  out — that 

is  a possibility? They  would  not  get 

a quotation.  I believe  I am  reflecting  the 
views  of  all  the  reputable  issuing  houses, 
when  I say  that  they  will  not  undertake 
the  flotation  of  shares  which  have  no 
voting  or  restricted  voting  rights.  It 
would  be  no  surprise  to  me  to  see  the 
Stock  Exchange  refuse  permission  to  deal 
in  such  shares  but  in  such  circumstances 
we  must  realise  we  are  dealing  only  with 
those  companies  which  seek  a _ Stock 
Exchange  quotation,  or  seek  the  assistance 
of  an  issuing  house  in  the  flotation;  we 
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are  not  dealing  with  the  company  which 
is  privately  established  and  financed. 

6502.  Mr.  Bingen : Is  there  not  a case  in 
today’s  paper  of  an  issue  with  restricted 
voting  rights  which  is  properly  sponsored? 

There  is,  and  frankly,  I am  surprised 

to  see  it  happen. 

6503.  I presume  they  will  get  a quota- 
tion?  Yes.  I expect  so. 

6504.  Mr.  Lawson : What  is  the  real 
objection  to  this.  You  do  get  the  situ- 
ation, do  you  not,  of  a private  company 
building  itself  up  and  wanting  to  develop 
further,  and  therefore  wanting  more 
capital.  If  they  go  ahead  and  give  voting 
rights  to  all  shareholders,  within  a week 
or  two  they  will  probably  get  a take-over 
bid  from  one  of  their  competitors.  How 
are  they  going  to  protect  themselves  from 

that  sort  of  thing? By  issuing  a 

different  class  of  capital.  It  is  a very,  very 
difficult  question  to  answer.  This  goes 
back  to  the  old  management  shares  of  30, 
40,  50  years  ago,  and,  of  course,  today’s 
issue,  to  which  Mr.  Bingen  referred,  is  in 
fact  the  old  management  share,  the  plural 
voting  small  equity,  but  in  this  particular 
instance  otherwise  enjoying  precisely  the 
same  rights  that  the  publicly  held  shares 
enjoy. 

6505.  Chairman : Of  course,  the  old 
management  share  was  I think  generally 
directed  to  the  question  of  death  duties, 

was  it  not? No,  Sir.  They  were 

introduced  long  before  death  duties  were 
a serious  threat.  It  was  with  this  idea  of 
the  family  being  able  in  the  ultimate  to 
control  the  company. 

6506.  They  used  to  create  a manage- 
ment share  which  father  had  during  his 
lifetime,  and  during  his  life  it  carried  all 
the  votes  but  did  not  have  a dividend;  he 
had  a large  salary.  When  he  died  it  was 
turned  by  provision  in  the  articles  into  an 

ordinary  share. They  had  all  kinds  of 

rights  attaching  to  them. 

6507.  Of  course  that  was  at  one  time  a 
very  successful  method  of  avoiding  duty. 

1 think  it  would  be  very  wrong  to  say 

as  a matter  of  downright  opinion  that  the 
holding  of  a block  of  capital  by  a selected 
body  of  persons  is  necessarily  against  the 
public  interest,  or  against  the  interests  of 


the  company  and  the  rest  of  the  share- 
holders; this  is  Mr.  Lawson’s  point.  The 
risk  of  getting  a take-over  bid  a short  time 
after  flotation  I suppose  may  be  regarded 
as  one  of  the  reasons  that  might  justify  the 
issue  of  voteless  shares. 

6508.  Of  course  there  are  a number  of 
arguments  pro  and  con  the  merits  of  these 

shares. On  the  whole  I would  be 

inclined  to  leave  the  law  as  it  is,  and  leave 
it  to  the  good  sense  of  people  to  shun 
those  issues  of  companies  which  seek  to 
exercise  rights  of  this  kind  unfairly. 

6509.  Mr.  Brown : Carrying  your  recom- 
mendation a little  further,  you  appear  to 
visualise  the  Stock  Exchange  would 
exercise  discretion;  refusing  quotations 
in  some  cases  and  not  in  others;  refusing 
quotation  for  any  share  if  they  do  not 
think  the  holder  of  such  a share  will 
be  adequately  protected.  Can  you 
suggest  any  lines  on  which  the  Stock 
Exchange  or  anyone  else  can  select  at  the 
time  of  creation  or  issue,  so  that  the  share- 
holder in  that  case  would  be  adequately 
protected. — —It  is  awfully  difficult,  Mr. 
Brown,  I do  agree.  I think  there  might  be 
a kind  of  rough  and  ready  rule,  that  the 
retention  of  a right  of  control  without 
adequate  financial  stake  in  the  conse- 
quences of  exercising  control  is  a kind  of 
yardstick.  I would  be  very  sorry  to  see 
the  Stock  Exchange  ever  give  permission 
to  deal  in  a block  of  ordinary  capital 
where  there  was  but  one  share  which  had 
a million  votes  against  £900,000  of  capital 
that  was  issued  publicly,  carrying  the 
equity  benefit  and  burden.  That  might  be 
an  example  of  an  extreme  case.  I would 
have  thought  that  the  Council  of  the 
Stock  Exchange,  or  the  Issuing  Houses 
Association  or  a great  institution  like 
your  own,  which  has  a necessary  part  in 
most  people’s  public  issues,  could  be  left 
to  exercise  judgment  here.  The  case  of 
today’s  issue  is  a very  fair  example;  far  be 
it  from  me  to  ask  whether  you  are  going  to 
subscribe  or  not ! It  is  just  that  kind  of 
case  where  public  opinion  I think  must  be 
left  to  be  the  best  judge. 

6510.  Chairman : The  problem  really  is 
more  important  with  quoted  shares  than 
with  unquoted  ones. — —With  unquoted 
shares  the  recommendation  we  make  does 
not  hold  water;  it  does  not  arise- 
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6511.  But  do  you  think  the  objections 
to  voteless  shares  are  less  cogent  with 
respect  to  shares  in  an  unquoted  company 
than  they  are  where  its  shares  are  quoted 

on  the  Stock  Exchange? Yes,  I 

suppose  so.  Mr.  Brown  may  be  better  able 
to  answer  that  question;  the  Prudential 
has  just  got  through  a scheme  dealing  with 
changes  in  voting  rights. 

6512.  Chairman : My  next  point  arises 
on  paragraph  9 of  your  memorandum,  the 
protection  of  special  classes  of  shares,  and 
that  links  up,  I think,  with  what  you  said 
about  the  issue  of  shares  pro  rata.  It 
points  out  the  serious  consequences  there 
may  be  to  a class  of  share  by  issuing  shares 
of  the  same  class  or  carrying  the  same 
rights.  You  discuss  that,  and  then  you 
say: — 

“ A compromise,  which  would  be  con- 
siderably more  satisfactory  than  the 
present  position,  would  be  for  the  voting 
powers  of  all  future  issues  of  shares  to  be 
based  on  their  nominal  value.”. 

I wanted  to  ask  a general  question.  Are 
not  the  kind  of  matters  dealt  with  in  that 
paragraph  more  appropriate  for  the 
articles  of  any  given  company  than  they 
are  for  legislation  which  would  appear  in 
the  body  of  any  new  Act? Yes. 

6513.  It  is  impossible  to  legislate  in 
advance  for  every  kind  of  capitalisation 

that  might  be  thought  desirable. 1 am 

sure  we  all  agree  with  that. 

6514.  Your  views  there  would  involve 
the  repeal  of  article  5 of  Table  A,  I think, 
which  is  the  one  which  says  that  the 
creation  of  shares  carrying  the  same  rights 
is  not  to  be  a modification  of  the  rights  of 
the  class  unless  otherwise  provided  in  the 
articles.  You  would  do  away  with  that, 

would  you  not? 1 think  the  answer  to 

that  is  yes. 

6515.  You  deal  later  on  with  the  Board 

of  Trade’s  powers  to  appoint  inspectors 
and  you,  like  may  other  witnesses,  would 
favour  any  feasible  scheme  for  making  the 
operations  of  the  Board  of  Trade  in  the 
matter  of  appointing  inspectors  work 
rather  more  quickly  and  effectively  than 
at  present? Yes,  that  is  so. 

6516.  You  make  a suggestion  that  there 
should  be  two  classes  of  inspection,  one 


carrying  a big  stigma  and  the  other  a little 
stigma,  or  relatively  so.  Do  you  think 
that  would  really  reduce  the  overall  stigma 

to  any  appreciable  extent? It  is  very 

difficult  to  answer  your  question. 

6517.  In  the  one  case  the  Board  of 
Trade  would  appear  in  the  guise  or  uniform 
of  a policeman,  so  to  speak,  and  in  the 
other  of  the  plain  clothes  detective  or 
private  inquiry  agent,  or  something  like 

that. 1 accept  your  view,  Sir,  but  it 

does  not  alter  the  fact  that  there  should  be 
devised,  in  our  opinion,  some  form  of 
demanding  disclosure  in  cases  which  are 
not  so  bad  or  so  patently  bad  as  to  throw 
up  the  stigma  of  criminal  action.  I was 
warned  by  your  Secretary  that  you  were 
going  to  ask  a question  on  this  and  I have 
been  trying,  in  the  last  day ' or  two,  to 
think  out  how  I would  answer  this  ques- 
tion. I have  not  discussed  this  with  my 
colleagues.  It  might  be  that  an  inspector 
from  the  Board  of  Trade  could  be  a man 
who  was  a relatively  ‘ little  stigma  ’ man, 
and  if  you  wanted  the  * big  stigma  ’ man 
it  would  not  be  the  Board  of  Trade  at  all 
but  someone  like  the  Director  of  Public 
Prosecutions  who  would  make  the 
appointment.  But  to  say  the  Board  of 
Trade  should  have  two  classes,  class  A 
which  is  not  a bad  man  and  class  B which 
is  a bad  man,  is  I agree  a very  difficult  one. 
One  can  understand  the  Board  of  Trade 
would  be  very  reluctant  to  take  steps  to 
put  the  cross  against  a company.  It  might 
best  be  dealt  with  if  there  were  two 
different  departments  which  had  these 
two  separate  responsibilities,  and  people 
might  in  the  course  of  time  become  accus- 
tomed to  a Board  of  Trade  inquiry  being 
something  through  which  it  was  not 
particularly  reprehensible  to  have  to  go. 
Obviously  it  would  be  somewhat  of  a 
stigma,  and  perhaps  rightly. 

6518.  Do  you  think  there  is  anything 
in  the  possibility  of  having  some  form  of 
Board  of  Trade  inquiry,  or  appointment 
of  an  inspector,  which  would  be  done 

privately? 1 gravely  doubt  whether  in 

fact  it  ever  would  be  able  to  be  done 
privately;  the  Press  or  somebody  would 
find  out.  The  idea  that  these  things  can 
be  done  privately  are  all  right  in  theory, 
but  in  practice  it  is  difficult. 

6519.  The  income  tax  people  manage 
to  do  it,  do  they  not — or  do  their  best  to? 
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Yes,  I think  they  do,  but  is  it  an 

analogy?— I do  not  know. 

6520.  Possibly  not. Mr.  Saunders : 

I think  it  also  imposes  a very  difficult 
burden  on  the  directors  themselves 
vis-a-vis  their  shareholders.  They  know 
that  there  is  this  sinister  figure  in  the 
corridors,  and  if  the  shareholders  knew  it 
or  the  public  knew  it  they  would  draw  the 
inference  about  the  stigma.  That  is  why 
we  felt  it  was  not  a bad  thing  to  have  some 
kind  of  inquiry  which  you  would  be  able 
to  make  public,  and  you  would  be  able  to 
say — “ We  are  having  an  investigation  ”, 
and  it  would  be  known,  as  Sir  Nutcombe 
says,  as  an  investigation  which  did  not 
deal  with  criminal  matters.  Quite 
obviously  you  do  not  want  the  police 
looking  for  somebody  who  “ can  assist 
them  in  their  inquiries  ”,  as  in  the  case  of 
murder;  that  would  be  a stigma.  If  there 
were  two  departments  it  would  help.  If 
you  had  to  hush  it  up  it  would  be  very 
difficult. 

6521.  I think  there  would  probably  be 
a rumpus  in  the  Press,  although  secrecy 
would  be  wholly  for  the  benefit  of  the 
suspected  party  and  for  the  company  as  a 

whole. “ It  is  interesting  to  know 

Mr.  X has  visited  the  offices  of  Y company 
now  four  times;  he  is  employed  in  such 
and  such  a department.”.  Those  are  the 
things  which  I think  are  terribly  difficult. 
Put  it  the  other  way  round;  this  question 
of  the  director  knowing  there  is  this  thing 
hanging  over  him.  I think  it  is  not  a right 
position  to  be  put  into. 

6522.  It  is  certainly  a very  difficult 

question. Sir  Nutcombe  Hume:  It  is  a 

very  difficult  question,  Chairman,  and  I 
think  all  we  really  want  to  say  to  you  is 
that,  as  the  law  stands  at  the  moment,  it  is 
unsatisfactory;  something  must  be  done 
about  it.  What  we  are  not  quite  clear 
about  is  precisely  what  should  be  done. 

Mr.  Saunders:  I do  feel,  going  further, 
the  Board  of  Trade  have  been  given 
powers;  they  axe  not  in  fact  recognised  as 
a part  of  the  criminal  investigation.  Some- 
how gradually  these  powers  have  tended 
to  be  exercised  only  in  this  particular 
sphere.  One  gets  the  impression  the 
Board  of  Trade  is  very  reluctant  to  take 
any  steps  unless  there  is  a very  strong 
prima  facie  case  that  there  is  something  to 


be  investigated.  If  that  could  be  swept 
aside,  and  it  could  be  made  plain  the 
Board  of  Trade  investigations  would  be 
more  numerous  and  not  only  after  there 
was  a very  strong  prima  facie  case,  a good 
deal  of  this  difficulty  would  be  got  rid  of. 
If  it  was  again  made  plain  that  no  investi- 
gation for  criminal  proceedings  would 
take  place  except  after  reference  to  the 
Director  of  Public  Prosecutions,  I think 
that  would  help.  I think  people  are  not 
happy  that  they  should  be  subject  to 
prosecution  originating  from  a Ministry 
which  is  not  necessarily  concerned  with 
prosecutions. 

6523.  We  will  have  to  see  what  can  be 
done  about  that.  The  next  matter  is 
disclosure  of  beneficial  interest  and 
financial  control.  I do  not  think  we  need 
go  into  that  at  any  great  length.  Your 
view  is  that  any  system  for  securing  the 
disclosure  of  beneficial  interests  would 
necessarily  be  too  complicated  to  make  it 
a practical  proposition;  that  is  really 

what  it  comes  to  I think  ? Sir  Nutcombe 

Hume : That  is  what  it  comes  to.  This  was 
discussed  in  great  detail  in  the  Cohen 
Committee.  Everyone  would  like  to  see 
some  machinery  established,  but  it  seems 
impossible  to  do  so. 

6524.  There  again  you  come  back  to  the 
inspectorate  sections  and  say  there  is  the 
machinery  for  ascertaining  beneficial 
interests,  if  only  it  could  be  operated 

rather  more  speedily. No  Sir,  we  go  so 

far  as  to  say  we  cannot  see  the  inspection 
machinery  as  it  is  today,  or  as  anybody  is 
likely  to  be  able  to  devise  it,  will  achieve 
this  object.  In.  the  end  you  come  up 
against  a company  registered  in  say, 
Bermuda,  and  there  you  are  stuck  because 
you  cannot  look  behind  that  company. 

6525.  I am  sorry,  I got  it  wrong;  I 
thought  you  said  something  might  be  done 
in  the  way  of  calling  in  the  Board  of  Trade. 

1 agree  we  do  say  that:  but  it  will  not 

catch  the  man  who  is  out  to  avoid  it;  that 
is  our  difficulty  and  it  is  a practical 
difficulty. 

6526.  Professor  Gower:  The  Board  of 
Trade  have  pretty  effective  sanctions;  they 
can  freeze  the  shares.  If  they  do  not  get 
any  information  there  can  be  an  order: 
no  dividends,  no  voting  rights  on  the 
shares  in  question.  This,  I should  have 
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thought  might  in  the  end  get  behind  your 

Bermuda  company. It  might.  If  they 

applied  that  once  or  twice  and  made  it 
public  that  they  had  done  so,  it  might 
have  that  effect.  We  do  not  want  the  law 
to  lay  it  down  that  all  nominee  share- 
holders are  necessarily  uncovered,  but 
that  there  is  a right  to  uncover  them. 

6527.  Would  you  see  any  objection  to 
a provision  that  when  shares  are  registered 
you  have  to  say  whether  you  are  holding 
them  as  beneficial  holder  or  as  nominee 
or  trustee,  so  that  on  the  register  there 
would  be  “ B ”,  meaning  registered  in  the 
name  of  the  beneficial  owner,  or  “ N ” 
or  “ T ”,  registered  in  the  name  of  a 

nominee  or  trustee? 1 would  not 

object  but  do  not  know  if  the  banks 
would  give  the  same  answer. 

6528.  This  would  not  impose  any  great 
burden  as  I see  it.  It  would  meet  some 
of  the  objections  which  have  been  raised 
to  the  present  system,  that  you  never 
know  whether  people  are  nominees  or 

not. Mr.  Saunders:  I think  our  point 

has  been  that  you  can  lay  down  these 
systems  which  every  helpful  and  honest 
person  complies  with  carefully,  but  you 
do  not  in  fact  deal  with  the  evil.  I think 
that  was  the  gist  of  the  Cohen  Com- 
mittee’s report.  What  we  thought  in  our 
reference  to  the  Board  of  Trade  here  was 
that  you  will  not  get  rid  of  this  abuse  by 
laying  down  regulations.  If  the  Board  of 
Trade  carry  out  an  investigation  it  is  much 
more  likely  that  experienced  inspectors 
will  be  able  to  form  an  opinion  and  as  you 
suggest,  Professor,  take  an  attitude  about 
a particular  holding. 

6529.  I should  have  thought  as  long  as 
there  are  some  sanctions  this  is  the  kind 
of  thing  that  is  sooner  or  later  going  to 

be  discovered — if  there  are  sanctions. 

We  think  this  machinery  can  apply  it,  if 
the  Board  of  Trade  uses  it,  and  do  it 
better. 

6530.  It  is  perhaps  a tremendous  steam 
hammer  to  crack  what  may  be  a very 
small  nut.  You  say  yourself  the  Board 
of  Trade  inspectorate  is  a thing  to  which 

considerable  stigma  is  attached. 1 

would  disagree,  with  respect.  This  is  a 
case  where  the  Board  of  Trade  can  make 
quite  plain  what  they  are  going  to  inquire 
into.  For  instance  they  can  say,  openly. 


that  it  is  alleged  there  are  undisclosed  or 
undesirable  nominee  holdings  and  they 
wish  to  find  out  what  the  position  is. 

6531.  The  argument  in  favour  of  dis- 
closing whether  there  are  nominee  hold- 
ings is  not  only  directed  to  the  undesirable 
ones.  The  economists  say — “ We  want  to 
know  who  owns  British  industry,  and  we 

cannotfindout.”. Sir  Nutcombe  Hume: 

In  any  event,  that  sort  of  investigation 
does  not  cause  a stigma  on  the  company 
concerned.  The  company  may  say  to 
the  Board  of  Trade — “ We  are  as  anxious 
to  know  as  you  are  ” — and  that  is  quite  a 
different  proposition  from  the  investiga- 
tion we  were  talking  about  earlier. 

Mr.  Saunders:  If  there  is  a prima  facie 
case  and  the  register  is  not  a frank  state- 
ment of  who  the  shareholders  are,  I do 
not  believe  the  Board  of  Trade  would  do 
very  much  better  by  saying  to  everybody — 
“ You  must  speak  the  truth  ” — because 
there  will  still  be  people  who  will  not 
speak  the  truth,  and  you  will  not  be  any 
further. 

6532.  Chairman:  The  suggestion  has 

been  made  that  directors  of  companies 
might  be  empowered,  if  they  had  reason 
to  believe  that  any  substantial  quantity 
of  their  shares  were  being  dealt  in  in  the 
names  of  nominees,  to  refer  the  matter  to 
the  Board  of  Trade  to  put  their  machinery 
in  operation.  The  difference  from  the 
existing  law  is  that  it  would  empower  the 
board  of  directors  to  do  it  as  well  as  the 
prescribed  minority  of  shareholders.  I 
do  not  know  if  that  is  any  great  improve- 
ment.  Sir  Nutcombe  Hume:  I see  no 

objection  to  that.  Sir. 

6533.  It  is  a possibility  anyhow. 1 

thought  the  purpose  of  your  question  was 
to  find  out  whether  we  had  some  sugges- 
tion for  putting  teeth  into  the  Board  of 
Trade  in  this  matter,  but  if  they  have 
already  got  the  teeth  but  are  not  using 
them,  the  sooner  they  use  them  the  better. 

6534.  If  the  Board  of  Trade  came  in  on 
this  suggested  request  from  the  directors 
then  the  Board  would  come  in  with  all 
this  machinery,  including  the  power  to 

freeze  the  shares. Of  course  there  have 

been  cases — I have  not  infrequently  been 
faced  with  them  myself— where  shares  are 
registered  in  the  name  of  a bank,  and 
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there  is  a good  deal  of  anxiety  generated 
as  a result  of  that.  People  are  wondering 
whether  somebody  is  building  up  a hold- 
ing in  order  to  acquire  power  and  seek  to 
exercise  control,  upset  the  management, 
and  all  the  rest  of  it.  There  are  cases  in 
which  a board  of  directors  might  properly 
go  to  some  authority  and  say — “ Will  you 
please  find  out  for  us  who  is  buying  the 
shares.”.  If  that  is  at  the  back  of  your 
question.  Chairman,  I would  agree  with  it. 

6535.  That  is  the  general  idea.  I think 
we  will  have  to  leave  that  at  a not  very 
satisfactory  position.  I would  like  you 
to  tell  us  something  next  about  take-over 
bids.  First  of  all,  what  is  your  view  of  the 
Board  of  Trade’s  recent  regulations  on 
that  subject,  the  rules  made  under  the 

Prevention  of  Fraud  Act? Without 

having  them  in  my  head  line  by  line,  I 
should  have  thought  they  were  as  good  as 
could  have  been  expected  in  the  circum- 
stances and  in  the  time  available;  just  like 
the  issuing  houses’  advice  on  the  same 
matter.  I am  very  much  afraid  the  words 
“ take-over  bid  ” have  become  distorted 
and  misused.  The  take-over  bid,  if  it  is 
another  way  of  describing  an  amalgama- 
tion or  merger,  has  gone  on  ever  since  the 
first  Companies  Act  came  on  to  the 
statute  book  in  the  middle  of  the  last 
century.  It  is  the  basis  upon  which  our 
banks,  insurance  companies  and  many 
other  institutions  have  been  built  up,  and 
thus  exercised  is  wholly  desirable  and  to 
the  advantage  of  all  concerned.  It  is  only 
in  recent  years  that  the  aggressive  kind  of 
take-over  bid  has  crept  in,  and  has  now 
been  made  the  subject  of  a great  deal  of 
apprehension,  alarm  and  so  on.  I think 
we  have  got  to  be  quite  clear;  when  you 
talk  about  take-over  bid  you  mean  this 
aggressive,  offensive  take-over  bid  over 
the  heads  of  the  directors? 

6536.  I do  not  think  we  mean  only  the 
kind  of  transaction  where  somebody 
comes  in  in  the  last  act  with  their  pockets 
simply  bulging  with  scrip  and  says — 
“ Here  you  are;  now  I own  your  com- 
pany.”. We  mean  in  fact  offers  to  share- 
holders generally,  in  respect  of  any  shares, 

with  a view  to  obtaining  those  shares. 

The  negotiated  amalgamation,  whereby 
for  convenience  company  A in  fact  buys 
the  shares  of  company  B.  Is  that  what  we 
are  talking  about,  because  in  that  event 


I cannot  see  anything  wrong  with  what  is 
going  on  today  and  what  has  gone  on  for 
100  years.  It  is  a perfectly  satisfactory 
arrangement. 

6537.  It  means  any  kind  of  offer 
intended  to  result  in  the  acquisition  by  the 
offeror  of  the  shares  in  question  or  the 

majority  of  them. If  the  offeror  is 

offering  his  shares  in  exchange  for  the 
shares  of  the  offeree  we  think  the  offeror 
should  disclose  such  information  about 
his  company  and  therefore  of  the  value 
of  his  shares  as  the  law  at  present  demands 
under  the  prospectus  provisions.  That 
is  what  we  have  said. 

6538.  Mr.  Lumsden : It  has  been  sug- 
gested it  would  be  unduly  onerous  to 
provide  a full  prospectus  in  such  cases 
and  the  position  is  adequately  safe- 
guarded by  the  fact  that  the  circular 
making  the  offer  either  has  to  be  approved 
by  the  Board  of  Trade  or  issued  by  an 

exempted  dealer. 1 do  not  agree 

with  that  representation  that  has  been 
made  to  you.  If  you  are  offering  bits 
of  paper  in  your  company  in  exchange 
for  the  cash  of  other  people  you  have  to 
tell  them  what  the  bits  of  paper  are  worth 
and  all  about  them.  If  you  are  offering 
bits  of  paper  in  your  company  in  exchange 
for  bits  of  paper  in  somebody  else’s 
company  I cannot  see  how  the  basis  of  the 
transaction  is  altered  at  all.  The  bit  of 
paper  instead  of  being  a pound  note  is  a 
share  certificate ; that  is  the  only  difference. 

6539.  Chairman : The  Board  of  Trade 
rules  define  a take-over  as  follows: 

“A  take-over  offer  means  an  offer  to 
acquire  securities  in  a corporation  made 
to  more  than  one  holder  of  those  securities 
calculated  to  result  in  any  person  acquiring 
or  becoming  entitled  to  acquire  control 
of  that  corporation,  and  for  the  purposes 
of  this  definition  where  two  or  more 
persons  hold  securities  in  a corporation 
jointly  they  shall  be  treated  as  a single 
holder.”. 

That  is  all  right;  that  fits  in  very  well 

with  what  we  have  been  discussing. 

6540.  It  is  not  altogether  easy  to  follow 
at  first  reading,  but  I think  it  is  reasonably 
plain  that  these  rules,  which  cover  the 
field  which  we  intend  in  our  reference  to 
take-over  bids,  cover  the  whole  of  the  old 
ground  of  amalgamations  and  mergers. 
Quite. 
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6541.  Mrs.  Naylor : I think:  it  also 

includes  the  type  you  find  offensive? 

I think  this  discussion  really  should  be 
divided  into  two  parts,  what  you  might 
call  the  negotiated  transaction — after  all 
I suppose  there  are  many  men  sitting 
round  this  room  today  who  have  had 
much  experience  of  amalgamations,  where 
it  nearly  always  happens  that  company  A 
and  company  B by  their  directors,  or 
chairman  or  managing  director,  meet  and 
say  it  would  be  a good  thing  to  get 
together  and  work  together  because  there 
would  be  certain  advantages  in  doing  so. 
They  say — “What  is  the  best  way  of 
doing  it;  shall  my  company  buy  your 
company,  or  shall  your  company  buy  my 
company,  or  shall  we  form  an  apex 
company  which  offers  for  the  shares  of 
both?”.  As  a result  of  consulting  pro- 
fessional advisers  it  is  decided,  because  of 
the  capital  structure,  because  of  some 
taxation  advantage  or  otherwise,  that 
company  A should  buy  company  B,  or 
alternatively  company  B might  buy  com- 
pany A.  If  the  sale  to  company  A of 
company  B for  shares  and  not  for  cash  is 
decided  upon  the  shareholders  of  company 
B are,  in  my  opinion,  entitled  to  know  the 
size  and  shape  of  company  A whose 
securities  they  are  asked  to  accept  in 
exchange  for  theirs.  But  it  is  mere 
fortuity  that  that  company  A happens  to 
he  the  buyer  and  not  company  B or 
company  C which  is  at  the  apex. 

6542.  Chairman : Your  suggestion  is  to 

make  some  special  provision  for  the  case 
of  amalgamations  and  mergers  nego- 
tiated between  boards  of  the  companies 
concerned? Where  shares  are  exchan- 

ged. The  man  who  is  receiving  the  shares 
of  the  buying  company  should  have  a 
proper  description  of  the  buying  company 
and  the  prospectus  provisions  now  seem 
to  cover  that  very  well. 

6543.  Mr.  Bingen:  He  also  requires 
some  information  from  the  directors  of 

his  own  company  as  to  their  views. 

Of  course  he  does,  but  you  do  not  have 
to  put  that  into  the  law. 

6544.  Chairman : I should  have  thought 

you  might  well  want  to. No,  surely 

not.  You  cannot  lay  down  by  law  that 
the  directors  of  company  B shall  offer 
advice  to  their  own  shareholders. 


6545.  There  is  nothing  in  these  Board 
of  Trade  rules  to  prohibit  amalgamations 
and  so  forth  of  the  kind  you  have  in  mind. 

-Exactly;  it  would  be  very  wrong  if 

they  did. 

6546.  What  they  aim  to  regulate  is  the 
less  formal  transaction — I am  not  saying 
it  is  anything  but  a harmless,  innocent 
one — which  works  the  other  way  round 
and  starts  on  the  initiative  of  an  outsider. 

The  outsider,  you  mean,  who  is,  so 

to  speak,  shunned  by  the  board  whom  he 
approaches  and  says — “ We  will  not  have 
anything  to  do  with  you  ” ? 

6547.  The  board  know  nothing  of  the 

man,  I am  prepared  to  assume. If  he 

is  prepared  to  pay  cash  you  do  not  need 
to  know  much  about  him,  except  that  he 
has  the  cash. 

6548.  The  board  know  nothing  of  the 
man  until  they  receive  from  him  the 
notification  of  the  bid  he  is  proposing  to 

make  for  the  shares  of  the  company. 

In  that  case  what  we  say  is,  if  he  is 
offering  cash  he  must  give  evidence  of  the 
fact  that  he  has  got  the  cash.  If  he  is 
offering  shares  the  point  does  not  arise 
because  he  is  not  offering  as  himself,  he  is 
offering  on  behalf  of  some  company  that 
has  got  shares  and  that  therefore  comes 
under  the  first  definition. 

6549.  Professor  Gower : You  are  making 
the  point,  as  I understand  it,  that  wherever 
a person  is  going  to  end  up  with  shares 
in  another  company,  for  which  he  is 
going  to  pay  in  cash  or  in  shares  in  his 
existing  company,  he  should  be  given  the 
same  information  about  the  shares  in  the 
new  company  as  he  would  have  been 
given  had  a prospectus  been  published? 
Precisely. 

6550.  The  anomaly,  as  I understand  it, 
at  the  moment  is  that  whichever  way  the 
amalgamation  takes  place,  he  will  not 
get  precisely  that  information,  and  the 
information  he  gets  will  depend  on  the 
method  of  amalgamation  adopted.  If  it 
is  by  a take-over  bid,  then  he  will  get 
such  information  as  is  required  under  the 
Board  of  Trade  Regulations.  If  it  is 
done  under  sections  206  or  208  of  the 
Companies  Act,  then  he  will  get  such 
information  as  the  Court  in  its  wisdom 
thinks  he  should  be  given.  Your  argu- 
ment, I understand,  is  whatever  the 
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method,  since  he  is  being  asked  to  pay  for 
shares  in  a new  company,  he  should  be 
given  the  same  information  about  the 
shares  in  the  new  company  as  he  would 
get  had  a prospectus  been  published.  Is 

that  a fair  statement  of  your  view? 1 

think  perfectly  fair.  Mr.  Saunders  has 
suggested,  Chairman,  we  ought  to  make 
some  reference  in  this  context  to  the 
protection  of  employees  of  the  company. 

I am  bound  to  confess,  speaking  person- 
ally, I find  it  a little  difficult  to  suggest 
that  the  law  should  deal  with  this  point. 
It  is  a matter  of  good  practice.  I do  not 
see,  out  of  hand,  how  the  law  can  say  the 
employees  of  any  company  which  is 
taken  over  shall  be  protected  in  some  way 
or  other.  After  all,  the  object  of  many 
amalgamations  is  to  streamline  the 
management  and  to  enable  more  work 
to  be  done  by  fewer  people. 

6551 . It  could  be  argued  at  the  moment 
the  law  prevents  good  practice;  the  News 
Chronicle  case.  An  injunction  has  been 
granted  preventing  the  News  Chronicle 
from  distributing  among  its  employees 
money  which  it  thought  they  were  morally 
entitled  to  as  compensation  for  loss  of 

pension  rights,  and  so  on. Is  that 

under  the  Companies  Act? 

Professor  Gower : It  is  under  company 
law. 

6552.  Chairman : If  there  were  pension 
rights  there  would  be  no  difficulty, 
because  the  pension  rights  would  be  taken 
over  and  dealt  with.  May  we  just  look 
at  a few  points  on  take-over  bids? 
Various  suggestions  have  been  made;  one 
is  that  bids  should  be  for  all  the  shares 
outstanding,  that  is  to  say,  the  bidder 
should  not  be  able  to  say — ■“  I am  only 
going  for  75  per  cent.”,  or  whatever  it 

might  be. 1 am  not  sure.  There  are 

two  ways  of  dealing  with  that.  The 
bidder  can  say — “ I close  off  my  bid 
when  I have  got  75  per  cent.,  and  the 
people  at  the  top  of  the  queue  get  the 
advantage  and  the  people  at  the  end  of 
it  do  not  get  the  advantage.” ; or  he  can 
avowedly  say  at  the  start — “ I offer  for 
75  per  cent,  of  everybody’s  holding.”.  In 
the  latter  case  it  does  not  seem  to  me  to 
be  necessarily  objectionable;  he  makes  it 
perfectly  plain  from  the  start  what  his 
bargain  is.  If  a man  says — “ I offer  to 


buy  half  your  holding  in  the  AB  company ' 5 
— you  know  what  he  is  saying.  If  he 
says — “ I met  a man  down  the  stairs;  I 
am  going  to  buy  his  shares  and  am  not 
going  to  buy  yours  because  I happened 
to  meet  the  other  man  first”  it  is  a 
different  matter. 

6553.  I do  not  think  I have  made 
myself  clear;  the  suggestion  has  been 
made  to  us  that  the  bidder  should  not  be 
allowed  to  limit  his  bid  to  a proportion 
of  the  shares,  but  must  say — “ I offer  for 

the  whole  ”. That  is  a matter  of 

bargain,  why  should  he  not? 

6554.  You  see  no  harm  in  that?— — I 
see  harm  in  laying  down  that  every  time 
the  bid  must  necessarily  be  for  the  whole 
share  capital. 

6555.  Mr.  Bingen : I suppose  the 
argument  for  saying  you  should  not  bid 
for  less  than  the  whole  is  that  otherwise 
those  left  with  minority  shares  are  in  an 
uncomfortable  position.  The  man  wish- 
ing to  acquire  control  should  acquire 

100  per  cent. 1 am  content  to  be  a 

minority  shareholder  in  about  90  com- 
panies ; nobody  bothers  me.  I would  hate 
to  find  myself  forced  to  sell  my  minority 
shares.  I think  there  may  be  something 
in  the  point  that  the  10  per  cent,  dis- 
senting minority,  which  has  the  right  to 
be  bought  out  under  section  209,  might 
conceivably  be  lifted  to  a bigger  percent- 
age, say  15  per  cent,  or  20  per  cent.,  but 
I would  not  alter  the  law  otherwise. 

6556.  That  leads  to  the  second  point 

which  has  been  made  to  us,  that  any 
non-assenting  minority  should  be  entitled 
to  sell  their  shares  to  the  bidder.  That 
would  mean  if  the  bidder  got  51  per  cent, 
of  the  shares  then  the  minority  should  be 
entitled  to  say — “You  can  take  our  49 
per  cent,  which  is  now  a dubious  security 
because  we  will  have  to  defer  to  your 
management.”. Yes,  with  this  qualifi- 

cation. If  the  original  bargain  was — “ I 
offer  to  buy  60  per  cent,  of  each  share- 
holding ” — I cannot  see  then  that  the 
remaining  40  per  cent,  of  each  shareholding 
should  necessarily  have  any  right  to 
demand  from  the  bidder  that  he  should 
extend  his  bid  to  that  remaining  40  per 
cent.,  because  he  has  said  from  the  start 
that  he  was  only  wanting  60  per  cent. 
If,  however,  he  says — “ I make  a bid  for 
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the  whole  of  the  share  capital  of  this 
company,  and  I only  am  bound  if  90  per 
cent,  accept,  or  such  less  percentage  as 
I,  the  bidder,  may  decide  ” — which  I think 
is  the  formula  for  most  take-over  bids, — 
and  he  closes  off  at  51  per  cent  and  says — 
“I  want  no  more” — then  I agree  that 
there  is  something  to  be  said  for  the 
balance  being  entitled  to  say  to  him — 
“ You  must  not  stop  at  less  than  the 
amount  you  were  originally  prepared  to 
buy.” 

6557.  Mr.  Scott:  You  would  impose 
some  time  limit  presumably?  Within  a 

month,  or  something  like  that? 1 

agree. 

6558.  If  a bidder  offers  to  buy  six 
million  shares  which  represents  say 
60  per  cent,  of  the  company’s  capital, 
you  would  see  no  objection  to  his  putting 
an  offer  forward  on  that  basis,  provided 
he  did  not  do  it  on  the  basis — “ I will 
accept  those  acceptances  that  come  in 
first  to  the  exclusion  of  those  coming  in 
later  on.”?  Putting  it  the  other  way, 
would  you  think  it  right  that  all  acceptors 
should  have  an  equal  chance,  so  that  if  he 
keeps  his  offer  open  for  three  weeks  he 
has  then  got  to  deal  with  all  acceptors 
who  come  in  within  that  three  weeks  and 

cannot  say  first  come,  first  served? 

I agree  with  that.  I do  not  like  first 
come,  first  served. 

6559.  You  suggest  it  should  be  unlaw- 
ful to  make  a bid  on  the  first  come, 

first  served  basis  ? Y es,  I think  I would 

go  so  far  as  to  say  that. 

6560.  Mr.  Bingen : Would  you  also 
agree  with  the  view  that  if  and  when 
an  offeror  says — “ My  offer  is  uncon- 
ditional ” — he  is  bound  to  say — “ I have 

x per  cent.”  ? 1 see  no  objection  to  his 

being  bound  to  say,  when  he  says  his  offer 
is  unconditional,  how  much  he  has  got.  I 
would  go  so  far  as  to  say  if,  as  a result  of 
that  he  says — “ I will  now  stop  and  will  not 
buy  any  more  he  must  be  obliged  to 
go  on  and  be  prepared  within  a time 
limit,  as  Mr.  Scott  suggests,  to  fulfil  his 
original  bargain,  which  was  to  buy  the 
lot.  In  fact,  it  has  normally  worked  the 
other  way  round  with  take-over  bids.  A 
man  advertises  the  fact  that  he  has 
control  and  in  the  same  breath  says — “ I 
am  prepared  to  go  on  ”.  That  is  the 


common  way  of  doing  it,  but  I agree  it 
could  work  the  other  way  and  it  should 
not  be  allowed  to  do  so. 

6561.  Mr.  Lumsden : One  further  point; 
with  the  common  form  of  offer  to  buy 
90  per  cent,  or  such  lesser  percentage  as  he 
may  decide,  there  is  the  possibility  that 
an  offeror,  having  got  20  per  cent.,  may 
declare  it  unconditional  and  take  his  20 
per  cent.,  by  which  time  somebody  else 
has  made  a better  bid,  and  he  then  re-sells 
that  20  per  cent  at  a higher  price  to  the 
next  bidder;  and  the  people  who  are 
caught  are  the  unwary  investors  who  have 
accepted  his  offer  quickly  through  their 
ignorance;  the  professional  investor  has 
not  been  caught  because  he  has  waited 
until  the  last  minute  to  see  the  best  bid. 
It  has  been  suggested  that  protection 
might  be  given  by  giving  power  to  revoke 
an  acceptance  unless  the  bidder  who  was 
offering  for  the  lot  did  in  fact  get  sufficient 
shares  to  give  him  control;  in  other  words, 
he  could  only  take  these  acceptances  and 
treat  them  as  irrevocable  provided  he  had 
at  least  51  per  cent.,  otherwise  the  acceptor 
would  be  entitled  to  withdraw.  Have 

you  any  views  on  that? 1 am  not 

quite  sure  that  I follow  your  question 
precisely.  May  I put  it  back  to  you  in  my 
own  words? 

6562.  Please  do. The  bidder  makes 

a take-over  bid  and  his  is  the  only  bid  for, 
shall  we  say,  a week.  In  the  course  of 
that  week  people  who  are  in  the  habit  of 
rapidly  replying  to  such  an  approach  say 
— “ We  will  sell  to  you  at,  shall  we  say, 
40s.”  On  the  eighth  day  somebody 
comes  out  of  the  clear  and  says — “ I will 
offer  50s.  for  these  shares  ”.  Your  point 
is,  should  the  people  who  have  at  that 
moment  of  time  accepted  the  40s.  bid 
have  the  right  to  say — •“  We  revoke  our 
acceptance  because  we  are  now  going  to 
accept  the  50s.  bid”?  Is  that  the  ques- 
tion? 

6563.  That  is  the  point;  at  that  moment 
of  time  the  first  bidder  has  not  committed 
himself  as  to  whether  he  is  going  to  make 
his  bid  unconditional,  because  his  offer 
is  conditional  on  receiving  90  per  cent,  or 
such  lesser  percentage  as  he  may  accept; 
but  the  person  who  has  accepted  his  bid 
has  given  an  irrevocable  acceptance  which 
may  be  treated  as  irrevocable  even  though 
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only  10  per  cent,  have  accepted. 1 have 

got  the  point  exactly.  The  remedy 
might  be  to  provide  that  offers  of  this 
kind  must  be  open  for  a minimum  period 
of  X days  during  which  either  buyer  or 
seller  can  revoke  his  bargain  or  his  offer, 
either  his  offer  to  buy  or  his  offer  to  sell. 
Is  that  what  we  are  saying? 

Mr.  Lumsden:  That  sort  of  thought. 
The  thought  I was  putting  was  that 
acceptances  should  only  be  irrevocable 
in  the  case  of  a take-over  bid,  a bid  for 
control,  if  in  fact  control  was  obtained. 
In  other  words,  if  the  bidder  started  with 
no  shares  in  the  company  he  would  have 
to  acquire  a minimum  of  51  per  cent, 
before  he  could  insist  on  the  acceptances 
being  irrevocable. 

Professor  Gower : There  are  two  possi- 
bilities. One  is  that  you  should  say  that 
no  acceptor  is  bound  until  the  bidder  has 
declared  the  offer  unconditional.  The 
less  extreme  measure  is  the  one  suggested 
by  Mr.  Lumsden,  namely,  that  you  should 
be  bound  once  the  bidder  has  51  per  cent, 
if  he  subsequently  chooses  to  make  the 
offer  unconditional  That  would  have  the 
advantage  that  he  would  know  where  he 
stood  once  he  got  51  per  cent.,  because 
thereafter  there  would  be  no  withdrawals 
if  he  chose  to  make  the  offer  unconditional. 

6564.  Mr.  Lumsden:  Nobody  would 

be  really  harmed. No,  I think  I am 

going  all  the  way  with  you,  Mr.  Lumsden. 
I think  your  proposition  is  perfectly 
acceptable. 

Mr.  Scott:  It  would  be  very  difficult 
for  the  offeror  in  that  case;  he  would 
never  know  how  many  acceptances  he 
had  in  fact  got. 

6565.  Professor  Gower:  He  would  know 

once  he  had  got  51  per  cent. It  is  not 

quite  an  analogy  with  withdrawing  an 
application  for  a new  issue.  That  is  the 
question  that  is  at  the  back  of  my  mind. 

6566.  Mr.  Scott:  I rather  thought  it 

was  the  same. 1 spoke  very  strongly 

about  that  in  front  of  the  Cohen  Com- 
mittee; I thought  the  withdrawing 
applicant  for  a new  issue  was  a perfect 
curse,  he  made  our  trade  impossible  for 
us ; but  this  is  not  quite  the  same  thing. 

Mr.  Scott:  If  somebody  gets  40  per 
cent,  acceptances,  why  should  he  not  be 


allowed  to  say — “ I have  40  per  cent, 
acceptances  and  the  deal  goes  through  ” ? 
Why  should  the  acceptors  be  allowed  to 
revoke  their  acceptances?  They  have 
entered  into  an  ordinary  contract,  and  I 
cannot  see  why  it  should  be  said  they  can 
repudiate  it. 

Mr.  Brown:  Is  it  a contract  when  the 
offer  is  conditional  ? It  is  not  a complete 
contract,  only  a one-sided  contract. 

Mr.  Scott:  Either  the  acceptor  is  bound 
or  he  is  not  bound,  but  if  he  is  bound 
there  is  a contract. 

6567.  Mr.  Brown:  The  question  is, 
is  it  reasonable  that  such  a one-sided 

contract  should  stand? Mr.  Saunders: 

I think  the  important  thing  that  one 
wants  to  achieve  is  that  the  offer  should  be 
the  fair  price,  and  the  thing  that  worries 
me  is  that  you  have  a man  who  thinks 
he  will  be  able  to  get  away  with  offering 
less  than  he  believes  somebody  else  is 
going  to  offer  and  will  gain  an  advantage 
which  ought  to  be  really  to  the  benefit  of 
the  people  holding  the  shares.  There  is 
merit  in  your  proposal  which  puts  the 
onus  on  the  offeror  to  be  sure  the  offer 
he  is  making  is  one  which  is  unlikely  to 
be  capped  by  some  out-bidder.  I think 
the  difficult  thing  and  what  one  wants  to 
avoid  is  an  offer  starting  a sort  of  Dutch 
auction  which  creates  a disruptive  and 
demoralising  situation  and  is  bound  to 
lead  the  people  who  are  the  first  acceptors 
to  feel  they  have  been  cheated.  That  is 
why  I believe  it  would  be  possible  to 
think  out  carefully  a way  of  covering  this 
particular  problem. 

Sir  Nutcombe  Hume:  The  case  in 

which  I am  involved  at  this  very  moment 
conceivably  has  some  lesson  in  it.  We 
did,  as  a board  of  directors,  say  to  our 
shareholders  through  the  medium  of  the 

Press ■“  We  have  been  offered  42s.  6d. 

for  the  shares  of  this  company;  the  board 
is  going  to  give  you  advice  presently  as 
to  whether  they  think  you  should  accept 
it  or  not.”.  Is  there  anything  to  be 
thought  of  in  the  way  of  putting  some 
kind  of  lag  into  the  thing?  I imagine  not; 
I imagine  it  would  be  very  difficult  to  do 
that  because  you  will  not  get  offerors 
prepared  to  be  subject  to  the  mere  noti- 
fication that  they  are  prepared  lo  buy  the 
shares. 
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6568.  Mr.  Richardson : Of  course  in 

that  particular  case,  Sir  Nutcombe,  the 
offer  has  not  gone  out  yet,  if  I under- 
stand you  rightly? No,  this  is  a 

notification  that  the  offer  is  in  the  board 
room,  so  to  speak.  I do  not  know  if  there 
is  anything  conceivably  to  be  learned 
from  that;  I rather  doubt  it. 

6569.  Chairman : In  deference  to  a 
suggestion  made  in  Parliament  we  have 
included  in  our  questions  on  take-over 
bids  the  question  whether  it  should  be 
obligatory  that  some  substantial  propor- 
tion of  the  consideration  should  be  in 
cash.  I do  not  know  if  you  see  any 

merit  in  that  suggestion? No,  Sir, 

I do  not. 

6570.  Mr.  Lumsden : You  mentioned 
in  your  memorandum  that  you  opposed 
any  change  in  the  exemption  of  banks 
from  some  of  the  accounting  provisions 
of  the  Companies  Act.  I do  not  know  if 
you  would  like  to  add  any  reasons  why 

you  have  put  forward  that  view? 1 

disclose  my  interest;  I am  chairman 
of  a small  bank.  The  banking  methods 
and  system  in  this  country  are  such  a 
tremendously  strong  part  of  the  economy 
of  the  country  that  I think  it  would  be  a 
pity  for  them  to  have  to  vary  their 
practices  which  have  grown  up  over  the 
years.  I think  it  is  enormously  in  favour 
of  the  stability  of  the  economy  of  the 
country  that  its  banking  system  should 
not  have  to  show  perhaps  considerable 
fluctuations  in  its  balance  sheets  and 
profit  and  loss  accounts  from  year  to 
year  by  reason  of  circumstances  outside 
those  banks’  control.  I am  inclined  to 
think  it  is  in  the  public  interest  that  they 
should  enjoy  the  exemption  that  they  now 
have.  I am  not  speaking  about  the  banks 
themselves,  or  even  their  shareholders, 
in  that  context.  I feel  the  health  of  the 
economy  of  this  country  depends  to  some 
considerable  extent  upon  the  stability  of 
its  banking  system. 

6571.  Mr.  Lawson : What  are  your 
views  about  the  disclosure  of  turnover  in 
accounts?  Do  you  think  the  Act  should 
provide  that  all  companies  or  all  public 
companies  should  disclose  their  turnover? 

No,  I do  not,  because  turnover  is  a 

very  doubtful  thing.  To  start  with  it  is 
somewhat  difficult  of  definition;  in  a 
service  company  I do  not  quite  know 


what  turnover  is.  I am  not  in  the  least 
against  the  growing  practice  of  disclosing 
turnover,  where  it  gives  some  genuine 
information  of  help  to  shareholders,  but 
to  make  it  compulsory  to  disclose  turn- 
over might  be  very  difficult  and  invidious 
for  many  companies. 

6572.  Mr.  Watson’.  I wonder  if  Sir 
Nutcombe  could  tell  us  what  his  experience 
has  been  in  the  operation  of  section  54. 
You  do  not  actually  comment  on  this 
and  it  is  perhaps  not  a very  fair  question. 

Have  you  come  across  its  operation? 

No,  the  only  extent  to  which  I think 
it  is  used  at  all  is  in  schemes  for  helping 
employees  to  buy  shares  in  companies. 
It  is  used  to  some  extent  in  connection 
with  pension  funds  I think.  A pension 
funds  holds  shares  in  its  own  company 
from  time  to  time.  I am  afraid  I have  got 
to  ask  you  what  is  at  the  back  of  your 
question.  Obviously  in  an  amalgamation 
if  company  A has  got  a substantial  cash 
balance,  company  B,  having  got  con- 
trol, also  gets  control  of  that  bank 
balance,  and  to  an  extent  necessarily 
uses  the  bank  balance  of  company  A 
to  bolster  up  the  overdraft  Company 
B has  incurred  in  buying  the  shares  of 
company  A.  I do  not  know  how  you  are 
going  to  avoid  that,  or  even  whether  it  is 
improper.  I am  dead  against  lending 
money  to  my  own  employees  or  myself  to 
buy  shares  in  my  own  company;  that  I 
think  would  be  utterly  wrong. 

6573.  I was  thinking  of  just  the  case 
you  have  illustrated,  two  companies 

getting  together. They  pool  their  cash 

balances.  One  company  has  an  overdraft, 
the  other  has  a cash  balance;  what  do 
you  do  about  it?  The  economic  thing  is 
to  put  the  two  together.  If  the  overdraft 
has  been  incurred  in  the  course  of  buying 
the  shares  of  the  company  with  the  cash 
balance,  what  do  you  do — say  you 
must  not  use  the  cash  balance  for  the 
purpose  of  repaying  the  overdraft  or  the 
deal  must  come  off?  It  is  an  impossible 
condition  to  make. 

6574.  You  see  nothing  wrong  in  that 

transaction? 1 do  not  think  so.  Is 

it  a fraud  on  the  creditors?  They  are 
the  only  people  who  might  be  aggrieved. 

6575.  Mr.  Lumsden : There  might  be 

minority  shareholders  too. There 
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might  be  minority  shareholders.  I should 
have  thought  today  there  was  no  great 
abuse  from  that  point  of  view.  It  would 
be  frightfully  hard  to  legislate  against  it 
and  not  at  the  same  time  interfere  with 
legitimate  business.  After  all,  one  of  the 
objects  of  amalgamating  is  to  make  the 
best  use  of  cash  resources  all  through  the 
group. 

6576.  Chairman:  Thank  you. — -Now, 
Sir,  may  Mr.  Saunders  make  a point  not 
in  our  memorandum  but  which  has  been 
raised  by  one  of  our  members  since  we 
sent  our  memorandum  in  to  you. 

Mr.  Saunders : I am  afraid  I have 
only  got  to  know  of  this  point  recently. 
Had  I known  before  I think  the  right 
thing  would  have  been  for  us  to  submit  a 
further  short  memorandum  to  you  about 
it.  It  is  a matter  that  I understand  is 
causing  some  concern  to  members  who 
are  private  companies,  and  it  results 
from  a decision  re  Prenn’s  Settlement , 
Truvox  Engineering  Co.  v.  Board  of 
Trade  [I960]  3.  All  E.R.564.  The  effect 
of  it  could  be  in  certain  circumstances  to 
deprive  companies  which  were  exempt 
private  companies  of  their  status  by  the 
interpretation  which  is  placed  upon 
something  in  the  Seventh  Schedule  of  the 
Act.  I do  not  want  to  develop  it  now 
because  I believe  it  is  much  more  capable 
of  being  put  to  you,  in  a short  memoran- 
dum which  gives  the  reasons  for  our 
concern  about  it,  if  the  Committee  would 
allow  us  that  indulgence. 

6577.  If  you  would  let  us  have  it  in  a 

short  time,  say  the  next  two  weeks? 

* Yes . There  is  one  general  thing  I wanted 

* See  supplementary  note  to  Appendix 
XLIX. 


to  say  if  I could,  and  that  is  we  have  felt 
in  our  discussions  that  we  do  value  in 
the  Federation  the  code  of  conduct  and 
the  standards  of  morality  which  I believe 
are  tremendously  important  in  governing 
company  activities,  and  we  see  a danger 
of  legislation  being  too  exact  in  prescrib- 
ing how  people  should  order  their  lives. 
Indeed,  I think  many  of  us  who  have  had 
experience  of  some  of  the  legislation  in 
America  about  companies  find  that  they 
do  not  in  fact  cure  abuses  but  tend  to 
enable  astute  people  to  find  their  ways 
round. 

6578.  It  puts  ideas  into  their  heads? 

Exactly,  so  we  do  believe  a great 

many  of  these  problems  can  be  solved 
merely  by  the  maintenance  of  good 
practice,  which  is  much  better  left  to 
bodies  like  the  Stock  Exchange  and  the 
actual  conduct  of  business  people.  That 
is  why  we  welcome  very  much  the  sugges- 
tions you  have  made  about  the  use  of 
Table  A,  which  can  be  very  valuable  in 
this  particular  sort  of  thing. 

6579.  Mrs.  Naylor:  You  would  not 
like  to  abolish  the  Companies  Act 

altogether,  would  you? No,  indeed 

not,  I do  believe  however  that  legislation 
is  not  the  only  way  of  raising  and  main- 
taining good  standards  of  conduct. 

6580.  Chairman:  It  only  remains  for 
me  to  thank  you  all  very  much  for  com- 
ing here  and  giving  up  so  much  of  your 
time.  It  has  been  a very  interesting  meet- 
ing and  we  are  very  much  obliged  to  you. 

Sir  Nutcombe  Hume:  Thank  you, 

Chairman,  for  putting  up  with  us  so 
kindly. 


{The  witnesses  withdrew) 
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APPENDIX  XI.VITJ 


Memorandum  by  the  Council  of  The  Institute  of  Chartered  Accountants 
in  England  and  Wales 

Introductory  Note 

1.  This  memorandum  is  submitted  in  response  to  an  invitation  dated  15th  January, 
I960,  from  the  Committee  appointed  by  the  President  of  the  Board  of  Trade  under  the 
chairmanship  of  Lord  Jenkins  with  the  following  terms  of  reference: 

“ To  review  and  report  upon  the  provisions  and  working  of  the  Companies 
Act,  1948,  the  Prevention  of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it 
relates  to  industrial  and  provident  societies  and  building  societies,  and  the 
Registration  of  Business  Names  Act,  1916,  as  amended;  to  consider  in  the  light  of 
modem  conditions  and  practices,  including  the  practice  of  take-over  bids,  what 
should  be  the  duties  of  directors  and  the  rights  of  shareholders;  and  generally  to 
recommend  what  changes  in  the  law  are  desirable.”. 

2.  The  Council  has  decided  to  comment  on  most  of  the  28  heads  listed  by  the 
Committee  in  its  questionnaire  but  it  would  be  incorrect  to  assume  from  the  length 
of  the  Council’s  memorandum  that  the  Companies  Act,  1948,  has  proved  substantially 
inadequate.  The  Act  brought  into  operation  many  major  reforms  and  it  has  worked 
well  in  practice.  Most  of  the  shortcomings  to  which  attention  is  drawn  in  this  memo- 
randum relate  either  to  relatively  minor  matters  or  to  matter  such  as  take-over  bids 
which  have  assumed  prominence  since  the  1948  Act  was  drawn  up. 

3.  Except  where  otherwise  indicated,  the  sub-headings  under  each  head  of  this 
memorandum  are  those  shown  in  the  questionnaire  issued  by  the  Company  Law 
Committee. 

1.  Incorporation  of  Companies:  Memoranda  of  Association 

(a)  Requirements  as  to  minimum  number  of  members  and  other  conditions  of  incorporation 

4.  By  reason  of  sections  1,  2 and  31  of  the  Companies  Act,  1948,  a private  company 
must  have  at  least  two  members  and  any  other  company  at  least  seven  members. 
If  a company  carries  on  business  for  more  than  six  months  while  the  number  is  reduced 
below  the  minimum  every  person  who  is  a member  during  that  time  may  become 
liable  for  the  whole  of  the  debts  of  the  company  contracted  during  that  time.  These 
provisions  appear  to  be  based  on  the  principle  that  a company  is  an  association  of 
persons,  but  in  practice  this  is  often  not  the  real  position.  There  are  in  fact  many 
“ one-man  ” companies.  One  person  may  be  the  beneficial  owner  of  the  whole  of 
the  shares,  the  other  member  or  members  having  only  a nominal  interest.  It  does  not 
appear  to  be  practicable  to  attempt  to  prevent  this  position  and  therefore  there  is  no 
merit  in  retaining  the  present  requirements. 

5.  Where  a company  is  a wholly-owned  subsidiary  the  holding  company  cannot 
be  the  only  shareholder,  because  the  subsidiary  would  not  have  the  minimum  number 
of  members.  In  practice  therefore  there  will  be  one  or  more  persons  holding  one 
share  merely  to  comply  with  the  Act.  Each  such  shareholder  will  usually  have  signed 
a declaration  of  trust  and  a share  transfer  which  is  held  by  the  holding  company. 
There  is  no  merit  in  continuing  this  position. 

SUBMISSIONS 

6.  The  Companies  Act  should  recognise  what  is  often  the  real  position  and  should  there- 
fore be  amended  so  that  a company  need  not  have  more  than  one  member. 
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7.  If  the  foregoing  submission  is  not  acceptable , the  Act  should  be  amended  so  that 
the  minimum  number  of  members  would  be  two  for  any  company , except  that  a subsidiary 
need  not  have  any  member  other  than  its  holding  company. 

8.  Section  9 of  the  Act  requires  the  articles  of  association  to  be  printed.  This 
requirement  prevents  the  use  of  modem  methods  of  copying  documents. 

SUBMISSION 

9.  Section  9 should  be  amended  so  that  the  articles  of  association  shall  be  in  typescript, 
either  printed  or  copied  by  other  means. 

10.  Section  2(1)  {b)  of  the  Act  provides  that  the  memorandum  of  a company  must 
state  “ whether  the  registered  office  of  the  company  is  to  be  situate  in  England  or  in 
Scotland  The  Council  understands  that  until  a few  years  ago  the  Registrar  of 
Companies  took  the  view  that  because  of  this  provision  it  is  not  permissible  for  the 
memorandum  of  a company  to  state  that  the  registered  office  is  to  be  situate  in 
Wales,  but  that  provided  the  memorandum  states  that  the  registered  office  is  to  be 
situate  in  England  there  is  no  objection  to  giving  an  address  in  Wales  as  the  company’s 
registered  office.  The  Council  understands  that  the  Registrar  will  now  accept  a 
memorandum  stating  either  that  the  registered  office  is  to  be  situate  in  Wales  or  that 
the  registered  office  is  to  be  situate  in  England  or  Wales. 

SUBMISSION 

11.  Section  2 (i)  (b)  should  be  amended  to  allow  for  a registered  office  to  be  situate 
in  Wales. 

(b)  Limitation  of  objects  to  those  stated  in  the  memorandum ; obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parties  and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects 

12.  No  comment  is  made  under  this  item,  but  the  question  of  disclosure  of  the 
company’s  main  fields  of  activity  and  changes  therein  is  dealt  with  in  paragraph  33 
under  head  number  5. 

(c)  The  company  as  a legal  entity  distinct  from  its  members — “ one-man  ” companies 

13.  See  the  submissions  in  paragraphs  6 and  7 above. 

(d)  Shares  of  no  par  value  {bearing  in  mind  the  Government's  announced  intention  to 

implement  the  recommendations  of  the  Committee  on  Shares  of  No  Par  Value. 
Cmd.  9112 , 1954) 

14.  No  comment  is  made  as  the  recommendations  of  the  Committee  on  Shares  of 
No  Par  Value  were  in  accord  with  the  submissions  made  to  it  by  the  Council  in 
March  1953. 

2.  Prohibition  of  Partnerships  with  More  Then  20  Members 

{Section  434,  Companies  Act,  1948 ) 

15.  Before  the  introduction  of  the  prohibition  in  the  Companies  Act,  1862,  there 
was  at  common  law  no  limit  on  the  number  of  partners  in  a partnership.  Presumably 
the  change  introduced  by  that  Act  was  designed  to  ensure  that  in  the  absence  of  a 
public  register  of  the  members  of  a firm  the  number  of  partners  was  sufficiently  small 
for  identification  of  those  responsible  for  its  debts.  The  position  has  however  been 
changed  by  the  enactment  of  the  Registration  of  Business  Names  Act,  1916,  which 
provides  a means  for  those  who  have  dealings  with  a partnership  to  know  with  whom 
they  are  dealing.  With  that  safeguard  the  enlargement  of  partnerships  should  tend 
to  give  greater  security  to  the  public  in  its  financial  dealings  with  them.  Whether 
members  of  a partnership  may  be  too  numerous  to  be  bound  together  by  ties  of 
mutual  trust  is  considered  to  be  a domestic  matter  for  the  partners  rather  than  a 
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general  question  affecting  the  public  at  large.  The  Council  is  not  aware  of  any  valid 
reason  for  retaining  the  present  limit  of  20  or  for  imposing  any  higher  limit.  On  the 
contrary,  practical  difficulties  are  created  by  the  limitation  and  it  becomes  necessary 
to  form  separate  partnerships  having  some  partners  who  are  partners  in  all  the 
partnerships  and  some  who  are  not.  Such  associated  firms  would  often  prefer  to  have 
one  partnership  of  all  the  partners.  In  some  other  countries  large  firms  are  permitted, 
without  any  known  detriment  to  the  public. 

SUBMISSION 

16.  Section  434  of  the  Companies  Act , 1948,  causes  practical  difficulties  but  serves  no 
useful  purpose  and  should  therefore  be  repealed . (No  view  is  expressed  on  Section  429 
which  prohibits  banking  partnerships  with  more  than  ten  members .) 

3.  Classification  of  Companies 

(a)  Nature  and  merits  of  distinction  between  public  and  private  companies;  adequacy  of 

restrictions  imposed  on  the  latter 

(b)  Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 

(sections  127 , 129,  Companies  Act,  1948) 

17.  The  main  privileges  previously  enjoyed  by  private  companies  were  restricted 
by  the  Companies  Act,  1948,  to  companies  qualifying  as  exempt  private  companies. 
The  Council  is  not  aware  of  any  need  to  continue  to  have  private  companies  which 
are  not  exempt  private  companies.  It  would  be  sufficient  and  would  simplify  the 
legislation  if  there  were  only  public  companies  and  private  companies,  the  latter  being 
what  are  now  exempt  private  companies. 

18.  Differing  views  may  be  held  on  the  question  whether  a company  which  has 
limited  liability  should  be  exempt  from  the  requirement  to  file  its  annual  accounts, 
but  assuming  that  this  well-established  privilege  is  to  be  continued  for  exempt  private 
companies  the  Council  considers  that  the  directors  of  such  a company  should  be 
required  to  show  that  they  are  complying  with  the  provisions  of  the  Act  relating  to 
annual  accounts  and  the  audit  thereof  and  that  they  have  no  reason  to  believe  that 
the  company  is  insolvent. 

19.  Recent  experience  has  shown  that  the  conditions  to  be  satisfied  for  exempt 
status  are  seriously  deficient  in  that  they  do  not  prevent  an  exempt  private  company 
from  inviting  the  public  to  place  funds  on  deposit  with  or  make  loans  to  the  company 
(as  distinct  from  inviting  subscriptions  for  shares  or  debentures,  this  being  prohibited 
by  the  definition  of  a private  company). 

SUBMISSIONS 

20.  All  companies  other  than  exempt  private  companies  should  be  public  companies. 

Note.  If  this  submission  were  adopted  a private  company  would  be  what  is 

now  called  an  exempt  private  company  and  the  latter  description  would  be  dis- 
continued. It  is  however  retained  in  this  memorandum. 

21.  An  exempt  private  company  should  be  required  to  file  a copy  of  its  annual  accounts 
unless  the  directors  state  in  the  annual  return: 

(a)  that  there  has  been  full  compliance  with  the  requirements  of  the  Act  relating  to 
the  preparation  and  audit  of  annual  accounts  and  their  circulation  to  shareholders 
and  debenture-holders;  and 

(b)  that  they  have  no  reason  to  believe  that  the  company  will  not  be  able  to  pay  its 
debts  in  full  as  they  fall  due  in  the  ordinary  course  of  business. 

22.  A company  should  not  be  an  exempt  private  company  unless  its  articles  prohibit 
any  invitation  to  the  public  to  place  funds  on  deposit  with  or  make  loans  to  the  company. 
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23  In  certain  respects  the  conditions  to  be  satisfied  by  an  exempt  private  company 
are  unnecessarily  and  no  doubt  unintentionally  restrictive  and  should  therefore  be 
amended  as  indicated  in  the  submissions  below. 


SUBMISSIONS 

24.  One  of  the  basic  conditions  for  an  exempt  private  company  is  that  no  body  corporate 
is  the  holder  of  any  shares  or  debentures.  Certain  exceptions  to  this  condition  are  not 
fully  effective: 

(a)  paragraph  6 of  the  Seventh  Schedule  should  be  extended  by  replacing  the  word 
“ shares  ” by  the  words  “ shares  and  debentures  ” so  that  a company  is  not 
disqualified  from  being  an  exempt  private  company  where  debentures  of  the 
company  are  held  by  another  exempt  private  company 

(b)  it  should  be  made  clear  that  paragraph  7 of  the  Seventh  Schedule  ( which  provides 
an  exception  where  a banking  or  finance  company  acquires  shares  or  debentures 
by  arrangement  with  the  company  or  its  promoters)  embraces  not  only  a subscrip- 
tion for  shares  or  debentures  but  also  a purchase  of  shares  or  debentures  from 
a member  under  such  an  arrangement 

(c)  to  remove  practical  difficulties  in  achieving  “ exempt  ” status  for  a wholly-owned 
subsidiary  of  an  exempt  private  company  paragraph  6 ( 1 ) of  the  Seventh  Schedule 
should  be  extended  so  as  to  apply  to  shares  held  as  nominee  of  another  exempt 
private  company  in  addition  to  the  existing  exception  for  shares  held  by  an 
exempt  private  company. 

25  The  other  basic  condition  for  an  exempt  private  company  is  that  no  person  other 
than  the  holder  has  any  interest  in  any  of  its  shares  or  debentures.  This  condition  should 
be  modified  in  the  following  respects: 

(a)  there  should  be  an  exception  so  that  where  shares  or  debentures  of  an  exempt 
private  company  are  held  by  a partnership  it  is  not  necessary  to  register  them  m 
the  names  of  all  the  partners 

(b)  paragraph  3 (I)  (a)  of  the  Seventh  Schedule  should  be  amended  so  that  the 
exception  for  shares  or  debentures  forming  part  of  the  estate  of  a deceased  holder 
is  extended  to  cover  also  “ capitalisation  ” (bonus)  shares  issued  to  the  trustees 
or  executors  of  a deceased  shareholder. 


26  One  part  of  the  definition  of  a private  company  is  that  it  is  a company  which  by 
its  articles  restricts  the  right  to  transfer  its  shares.  On  the  death  of  a shareholder  there 
may  be  considerable  delay  in  making  an  acceptable  transfer  of  the  shares  held  by  the 
deceased.  Meanwhile  the  directors,  acting  in  accordance  with  the.Prowsions  of The 
articles  of  association,  may  refuse  to  register  the  personal  representatives  as  the  holders 
of  the  shares  with  the  result  that  the  estate  of  the  deceased  (who  may  have  been  a con- 
trolling shareholder)  is  prevented  from  exercising  the  voting  rights  which  the  deceased 
had  by  virtue  of  his  shareholding. 

SUBMISSION 

27.  The  personal  representatives  of  a deceased  shareholder  of  a Privatf  company 
should  be  entitled  to  exercise  the  voting  rights  attaching  to  the  shares  held  by  the  deceased 
unless  the  articles  of  the  company  provide  to  the  contrary. 


28.  Section  109  provides  that  a company  shall  not  be  entitled  to  commence  any 
business  or  exercise  any  borrowing  powers  until  certain  mforrnation  and  documents 
have  been  delivered  to  the  Registrar  of  Companies  and  he  has  certified  that  the 
company  is  entitled  to  commence  business  or  exercise  borrowing  powers.  The 
requirements  of  the  section  do  not  however  apply  to  a private  company.  It  is  there- 
fore possible  to  circumvent  the  requirements  by  incorporating  a company  as  a private 
company  and  then  converting  it  into  a public  company. 
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SUBMISSION 

29.  If  the  restrictions  imposed  by  section  109  on  the  commencement  of  business  and 
the  exercise  of  borrowing  powers  are  considered  to  serve  a useful  purpose  they  should  be 
made  applicable  to  all  companies;  but  if  they  serve  no  useful  purpose  they  should  be 
removed. 

(c)  Unlimited  companies  and  companies  limited  by  guarantee 

30.  The  Council  does  not  wish  to  comment. 

4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

31.  Donations  by  companies  for  charitable  and  political  purposes  are  permissible 
only  where  they  are  in  the  interests  of  the  company’s  business  or  where  specific  power 
to  make  them  is  given  in  the  memorandum  of  association.  Where  such  donations  are 
permissible  the  authority  to  make  them  would  rest  with  the  board,  unless  the  articles 
of  association  place  a restriction  on  the  powers  of  the  board  in  this  respect.  The 
Council  therefore  considers  that  legislation  is  not  required  on  this  matter. 

5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained 
by  Shareholders 

(a)  Fundamental  changes  in  company's  activities 

32.  As  indicated  in  paragraph  12  of  Head  No.  1,  the  Council  wishes  to  make  no 
submission  regarding  the  limitation  of  the  objects  to  those  stated  in  the  memorandum 
or  on  the  ultra  vires  rule  or  the  present  method  of  altering  the  objects.  In  view 
however  of  the  almost  universal  scope  of  the  objects  clause  in  the  memorandum  of 
most  companies  the  Council  considers  that  in  the  interests  of  the  shareholders  and 
of  intending  investors  there  should  be  adequate  disclosure  of  the  main  fields  of  activity 
of  a company  and  its  subsidiaries.  For  this  purpose  section  157  (2)  is  not  adequate. 
The  section  requires  the  directors’  annual  report  to  deal,  so  far  as  is  material  for  the 
appreciation  of  the  state  of  the  company’s  affairs  by  its  members  and  will  not  in  the 
directors’  opinion  be  harmful  to  the  business  of  the  company  or  any  of  its  subsidiaries, 
with  any  change  during  the  financial  year  in  the  nature  of  the  company’s  business  or 
in  the  company’s  subsidiaries  or  in  the  classes  of  business  in  which  the  company  has 
an  interest  whether  as  a member  of  another  company  or  otherwise. 

SUBMISSION 

33.  The  main  fields  of  activity  in  which  a company  and  its  subsidiaries  operate  should 
be  stated  each  year  in  the  report  by  the  directors  to  the  shareholders  or  in  a statement 
accompanying  that  report.  The  report  should  also  state  any  changes  in  the  main  fields 
of  activity  since  the  last  report.  The  Board  of  Trade  should  have  power  to  exempt  from 
this  requirement  if  the  directors  satisfy  the  Board  that  it  would  be  harmful  to  the  company 
to  give  the  information. 

(b)  Disposal  of  undertaking  and  assets 

34.  The  objects  clause  in  the  memorandum  of  association  of  a company  is  usually 
sufficiently  wide  to  enable  the  company’s  undertaking  and  assets  to  be  disposed  of 
without  seeking  the  approval  of  the  shareholders.  The  Council  does  not  regard  this 
as  satisfactory  except  where  the  company  has  a substantial  majority  interest  in  the 
acquiring  company.  In  general  the  principle  should  be  that  the  function  of  the 
directors  is  to  manage  the  shareholders’  business,  not  to  dispose  of  it. 

SUBMISSION 

35.  Before  a company  disposes  of  the  whole  or  substantially  the  whole  of  its  under- 
taking or  of  its  assets,  other  than  to  an  organisation  in  which  the  company  has  directly 
or  indirectly  a 75  per  cent,  interest,  the  company  in  general  meeting  should  approve 
such  disposal. 
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(c)  Issue  of  shares 

36  Where  a company’s  authorised  capital  is  in  excess  of  its  issued  capital  the 
directors  may  (subject  to  any  restrictions  imposed  by  the  articles)  issue  further  capital 
up  to  the  amount  of  the  excess  without  consulting  the  existing  shareholders  Such 
an  issue  may  be  in  any  form  permitted  by  the  articles  and  at  any  price  provided  there 
is  compliance  with  the  provisions  of  the  Act  relating  to  the  issue  of  shares  at  a discount. 
The  terms  of  such  an  issue  might  be  unduly  advantageous  to  the  new  shareholders  as 
compared  with  the  existing  shareholders  and  might  also  result  in  the  existing  share- 
holders becoming  a minority.  This  unsatisfactory  position  has  recently  been  recog- 
nised bv  the  Council  of  The  Stock  Exchange,  London,  which  has  stated  that  the 
specific  approval  of  the  holders  of  the  equity  should  be  sought  when  it  is  proposed  to 
issue  to  anyone  other  than  the  present  shareholders,  equity  capital  or  securities  which 
are  either  convertible  into  equity  capital  or  confer  the  right  to  subscribe  for  equity 
capital. 

SUBMISSION 

37.  The  specific  approval  by  the  company  in  general  meeting  should  be  required  for  an 
issue  to  anyone  other  than  the  present  shareholders,  of  equity  share  capital  carrying 
voting  rights  or  of  non-equity  capital  with  voting  rights  (other  than  rights  arising  only 
in  special  circumstances ) or  of  share  or  loan  capital  which  is  convertible  into  equity 
capital  or  confers  the  right  to  subscribe  for  equity  capital,  if  in  any  of  these  circumstances 
the  issue  is  of  a significant  amount,  say  more  than  25  per  cent,  of  the  issued  equity  capital 
prior  to  the  new  issue. 


(d)  Borrowing  money  and  charging  property 

38.  A company  normally  has  power  to  borrow  and  to  charge  its  property,  ft  Is 
customary  to  vest  such  powers  in  the  board,  although  they  have  to  be  limited  it  the 
company  seeks  a quotation  for  its  shares  on  The  Stock  Exchange,  London,  and  they 
may  be  limited  in  the  case  of  other  companies.  If  the  directors  were  to  seek  to  extend 
the  powers  vested  in  them  to  borrow  or  charge  property,  they  would  have  to  seek 
the  approval  of  the  company  in  general  meeting;  this  is  considered  to  be  satistactory. 


(e)  Lending  money  otherw:se  than  in  the  ordinary  course  of  business 

39  The  directors  normallv  have  power  to  invest  surplus  funds  of  a company  and 
this  power  may  be  misused  to  the  extent  of  realising  assets  of  the  company  and  lending 
the  proceeds  to  a company  in  which  the  directors  have  a substantial  interest,  in  tms 
way  the  directors  may  circumvent  the  prohibition  against  loans  to  directors. 


SUBMISSION 

40  The  prohibition  against  loam  to  directors  should  be  extended  to  cover  loans  to  a 
company  in  which  the  directors  of  the  lending  company  hold  collectively,  whether  directly 
or  indirectly,  a majority  interest. 

6.  Directors’  Duties 

(а)  Should  their  duties  be  stricter  and  more  clearly  defined  and,  if  so,  in  what  respects? 
41 . The  Council  does  not  wish  to  comment. 

(б)  Are  directors  generally  aware  of  the  legal  duties  arising  from  their  fiduciary  position? 
4 7 The  Council  does  not  wish  to  comment  on  the  general  question  asked  m (b) 

but  it  is  desired  to  draw  attention  to  a defect  in  .section  191  as  a result  of  which 
directors  are  able  to  avoid  a duty  arising  from  their  fiduciary  position.  Section  191 
provides  that  a company  may  not  make  any  payment  to  a director  of  the  company 
by  way  of  compensation  for  loss  of  office  without  particulars  of  the  proposed  payment 
being  disclosed  to  members  of  the  company  and  the  proposal  being  approved  by  the 
company.  It  appears  that  the  requirements  of  this  section  do  not  extend  to  a Payn^nt 
!mde  to  a director  of  a holding  company  by  way  of  compensation  for  loss  of  office 
as  director  of  a subsidiary. 
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SUBMISSION 

43.  Section  191  should  be  extended  to  apply  to  compensation  paid  to  a director  of  a 
company  for  loss  of  office  as  director  of  a subsidiary  of  that  company. 

(c)  Directors'  and  officers'  dealings  in  their  own  companies'  shares 

44.  Section  195  requires  a company  to  keep  a register  showing  for  each  director 
any  shares  or  debentures  of  the  company  (and  of  other  companies  in  the  same  group) 
which  he  holds  or  of  which  he  has  any  right  to  become  the  holder.  The  register  does 
not  extend  to  officers  other  than  directors  although  such  officers  may  have  no  less 
opportunity  of  dealing  to  their  advantage.  It  is  not  clear  whether  the  section  embraces 
directors’  dealings  in  options.  The  rights  under  subsection  (5)  to  inspect  the  register 
appear  to  be  unduly  restricted. 

SUBMISSION 

45.  Section  195  should  be  amended  in  the  following  respects: 

(a)  the  scope  of  the  register  should  be  extended  to  include  officers  other  than  directors , 
for  which  purpose  “ officer"  would  need  to  be  clearly  defined;  it  is  assumed 
that  the  definition  would  for  this  purpose  include  an  auditor 

(b)  it  should  be  made  clear  that  the  section  applies  to  dealings  in  options 

(c)  the  register  should  be  open  to  inspection  by  the  public  on  the  same  conditions 
as  is  the  register  of  members. 

(d)  Disclosure  of  directors'  interests 

46.  The  Council  does  not  wish  to  comment. 

(e)  Should  bodies  corporate  be  allowed  to  be  directors? 

47.  The  Council  sees  no  reason  why  corporate  bodies  should  be  prohibited  from 
being  directors. 

Matters  concerning  the  appointment  of  directors 

48.  The  Council  wishes  to  comment  on  the  following  matters  relevant  to  this 
head  but  not  covered  by  items  (a)  to  (e)  of  the  questionnaire. 

Appointment  of  a new  director 

49.  Article  95  of  Table  A gives  power  to  directors  to  fill  a casual  vacancy  or  add  to 
the  number  of  existing  directors.  It  provides  however  that  any  director  so  appointed 
shall  hold  office  only  until  the  next  following  annual  general  meeting  and  shall  then 
be  eligible  for  re-election.  These  provisions  could  usefully  be  given  statutory  force. 

SUBMISSION 

50.  The  provisions  of  Article  95  of  Table  A concerning  the  appointment  of  a director 
to  fill  a casual  vacancy  or  as  an  addition  to  the  existing  directors  should  be  given  statutory 
force. 

Fraudulent  persons  managing  the  affairs  of  companies 

51 . Section  188  gives  power  to  restrain  a person  from  taking  part  in  the  management 
of  a company  if  he  has  been  fraudulent  in  relation  to  the  affairs  of  a company.  The 
effect  of  the  section  is  to  enable  an  application  to  be  made  to  the  Court  to  make  an 
order  whereby  the  person  against  whom  the  order  is  made  shall  not,  without  the 
leave  of  the  Court,  be  a director  of  or  in  any  way  concerned  in  the  management  of  a 
company  for  such  period  not  exceeding  five  years  as  may  be  specified  in  the  order. 
The  Council  considers  that  a person  who  has  been  fraudulent,  whether  in  company 
matters  or  in  similar  matters,  should  be  prevented  from  taking  any  part  in  the  manage- 
ment of  a company  except  by  permission  of  the  Court. 

SUBMISSION 

52.  Section  188  should  be  amended  so  that  any  person  described  in  subsection  (7)  or 
any  person  who  has  been  fraudulent  in  a similar  manner  [such  as  fraudulent  bankruptcy) 

1405 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


j7 th  March,  1961]  memorandum  by  the  council  of  the  [Continued 

INSTITUTE  OF  CHARTERED  ACCOUNTANTS  IN  ENGLAND  AND  WALES 


would  be  prohibited  from  being  a director  of  or  in  any  way  concerned  in  the  management 
of  a company  unless  he  has  applied  to  and  obtained  permission  of  the  Court;  this  provision 
should  apply  not  only  to  new  appointments  but  also  to  appointments  already  held. 

7.  Shares  with  Restricted  or  No  Voting  Rights 

53  The  view  can  be  taken  that  shares  with  equal  rights,  other  than  voting  rights, 
should  also  have  equal  voting  rights.  If  legislation  were  to  attempt  to  give  effect  to 
this  proposition  it  seems  that  the  requirements  of  the  legislation  could  be  avoided  by 
the  introduction  of  some  slight  variation  into  the  rights,  other  than  the  voting  rights, 
attaching  to  shares  so  that  the  voting  rights  need  not  be  equal. 

54  A view  which  is  no  less  tenable  is  that  persons  who  acquire  shares  with  restricted 
orVith  no  voting  rights  may  be  presumed  to  acquire  them  with  full  knowledge  ot 
what  they  are  doing.  It  is  however  important  that  the  limitation  should  be  apparent. 

SUBMISSION 

55.  Shares  with  restricted  or  no  voting  rights  should  be  described  to  show  the  limitation 
on  the  share  certificates , in  the  annual  accounts  and  in  any  invitation  to  subscribe  for 
such  shares. 

8.  The  Protection  of  Minorities 

Adequacy  of  existing  remedies.  Winding-up  under  the  “ just  and  equitable ■”  rule  ( section 
225  (2),  Companies  Act,  1948);  the  remedy  afforded  by  section  210) 

56  There  appears  to  be  little  experience  of  the  use  of  section  210  and  there  are 
grounds  for  believing  that  this  is  due  to  the  limited  usefulness  of  the  section  rather 
San  to  the  absence  of  the  kind  of  oppression  with  which  it  is  intended  to  deal.  It  is 
important  particularly  in  a private  company  for  adequate  remedies  to  be  available 
to  an  oppressed  minority  and  no  doubt  the  Committee  will  be  receivu^  evidence  from 
oth£  quarters  regarding  the  practical  application  of  section  210  The  Courted  has 
therefore  decided  to  confine  itself  to  an  observation  on  one  particular  respect  in  which 
the  section  appears  to  be  unduly  restricted. 

57.  Under  subsection  (2)  the  Court  has  to  be  satisfied: 

(a)  that  the  company's  affairs  are  being  conducted  in  a manner  oppressive  to 
some  part  of  the  members;  and 

(b)  that  to  wind  up  the  company  would  unfairly  prejudice  that  part  of  the  members 
‘ but  otherwise  the  facts  would  justify  the  making  of  a winding-up  order  on  the 

ground  that  it  was  just  and  equitable  that  the  company  should  be  wound  up. 
The  inclusion  of  the  requirement  under  (b)  is  an  unnecessary- limitation  on  thescope  of 
the  section.  The  Council  is  informed  that  persons  wishing  to  apply  under  section > -10 
have  been  deterred  from  doing  so  because  although  they  had  no  doubt  about  their 
ability  to  show  that  the  company’s  affairs  were  being  conducted  m an  oppressive 
rnanwr  they  could  not  also  show  that  the  facts  would  justify  the  making  of  a winding- 
up  order. 

SUBMISSION 

58  The  conditions  specified  in  section  210  should  be  reviewed  with  a view  to  ensuring 
that  the  section  provides  a readily  available  remedy  to  an  oppressed  minority;  in  particular 
the  need  to  show  that  the  facts  would  justify  the  making  of  a winding-up  order  should 
be  removed. 

9.  Protection  of  Special  Classes  of  Shares 

Modification  of  class  rights  ( section  72,  Companies  Act,  1948)— getting  rid  of  preference 
shares  by  winding-up  or  return  of  capital 

59.  When  the  rights  attaching  to  a class  of  shares  are  varied  an  appeal  to  the  Court 
may  be  made  under  section  72  by  the  non-assenting  holders  of  not  less  than  15  per 
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cent,  of  the  issued  shares  of  that  class.  The  percentage  is  rather  high  (compare 
section  209  relating  to  compulsory  acquisition  of  shares  of  a 10  per  cent,  minority) 
and  the  cost  of  an  appeal  may  be  a material  consideration.  A successful  appeal 
results  in  cancellation  of  the  variation,  whereas  in  some  cases  it  might  be  convenient 
for  the  Court  to  have  power  to  modify  the  variation. 

SUBMISSION 

60.  Section  72  should  he  amended  so  that: 

(a)  a minority  of  10  per  cent,  instead  of  15  per  cent,  would  have  the  right  of  appeal 

( b ) the  cost  of  an  appeal  would  be  borne  by  the  company  unless  the  Court  is  satisfied 
that  the  appeal  was  unreasonable 

( c ) the  Court  would  have  power  to  modify  the  variation  of  rights  as  an  alternative 
to  cancellation. 

10.  Board  of  Trade  Powers  to  Appoint  Inspectors 

61.  The  Council  does  not  wish  to  comment. 

11.  Disclosure  of  Ownership  and  Control 

(a)  Nominee  shareholders  and  debenture-holders  (including  nominee  holding  companies') 

(b)  Control  through  nominee  directors 

62.  The  Council  does  not  wish  to  comment. 

12.  Share  Transfer  and  Registration  Procedure 

Note.  The  sub-headings  below  were  not  shown  in  the  questionnaire. 

Need  for  simplification 

63.  Share  transfer  and  registration  procedure  is  cumbersome  and  slow.  There  are 
various  ways  in  which  delays  could  be  avoided  if  a revised  procedure,  satisfactory  to 
all  concerned,  could  be  devised.  For  example: 

(a)  at  present  the  same  transfer  document  has  to  be  signed  by  both  the  transferor 
and  the  transferee.  The  delay  which  this  causes  could  be  avoided  if  it  were 
possible  for  the  transferor  and  the  transferee  to  sign  separate  documents  which 
could  be  brought  together  by  a stockbroker  and  registered  with  the  company. 
The  requirements  of  the  Stamp  Act  could  be  complied  with  by  stamping  the 
document  signed  by  the  transferee.  Where  shares  are  being  transferred  to 
more  than  one  transferee  the  present  procedure  for  certification  of  transfers 
by  the  registrar  of  the  company  could  be  followed 

(b)  if  a procedure  on  the  lines  of  (a)  above  were  introduced  the  document  to  be 
signed  by  the  transferor  could  form  part  of  the  share  certificate;  where  the 
holder  is  disposing  of  only  part  of  the  shares  represented  by  the  certificate  a 
balance  ticket  could  be  issued  by  the  registrar  of  the  company  and  exchanged 
later  for  a new  share  certificate 

(c)  delays  arise  in  practice  because  the  signatures  of  the  transferor  and  the  transferee 
are  required  to  be  witnessed;  such  delays  could  be  avoided  if  a transferor  and 
a transferee  were  merely  required  to  sign,  after  which  the  signature  could  be 
confirmed  by  a stockbroker,  bank  official  or  other  responsible  person  dealing 
with  the  transfer 

(d)  where  a transferor  or  a transferee  is  a corporate  body  delay  is  caused  because 
of  that  body's  internal  procedure  for  affixing  the  seal  to  the  transfer;  this 
would  be  avoided  if  the  transfer  could  be  executed  by  the  signatures  of  duly 
authorised  officers  instead  of  under  seal. 
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SUBMISSION 

64.  There  should  be  an  examination  of  share  transfer  and  registration  procedure  with 
a view  to  simplification  and  the  avoidance  of  delays. 

Stock  and  unnumbered  shares 

65.  “ Stock  ” and  “ share  ” both  represent  the  same  kind  of  interest  in  the  capital 
of  a company.  It  would  remove  some  public  confusion  and  would  also  simplify 
considerably  a good  many  provisions  of  the  Act  if  only  one  of  these  descriptions 
were  in  use.  If  all  the  issued  shares,  or  all  the  issued  shares  of  a particular  class, 
are  fully  paid  and  rank  pari  passu  for  all  purposes  the  shares  do  not  have  to  be  dis- 
tinguished by  numbers  (section  74) . Stock  is  virtually  the  same  as  unnumbered  shares 
and  the  description  “ stock  ” is  therefore  unnecessary. 

SUBMISSION 

66.  References  to  stock  in  relation  to  share  capital  should  be  removed  from  company 
legislation. 

67  On  a strict  reading  of  section  74  it  appears  that  when  there  is  a new  issue  of 
fully-paid  shares  of  a class  already  in  existence  the  new  shares  are  required  to  be 
numbered  at  the  time  of  issue  notwithstanding  that  the  numbering  may  be  dispensed 
with  almost  immediately  afterwards. 

SUBMISSION 

68.  Section  74  should  be  amended  to  make  it  clear  that  when  there  is  a new  issue  of 
fully-paid  shares  ranking  pari  passu  with  unnumbered  shares  already  issued,  the  new 
shares  need  not  be  numbered. 

Notice  of  trust  on  registers 

69.  Section  117  provides  that  no  notice  of  any  trust  shall  be  entered  on  the  register 
of  members  or  be  receivable  by  the  Registrar  in  the  case  of  companies  registered  in 
England.  There  is  no  similar  provision  relating  to  the  register  of  debenture-holders. 
The  provisions  of  the  section  do  not  apply  to  Scotland  where  the  practice  is  to  note 
trusts  for  the  purpose  of  marking  stock  as  the  property  of  a particular  trust.  In 
England  many  companies  refuse  to  accept  any  special  designation  because  they  consider 
that  to  do  so  may  be  a breach  of  section  1 17.  This  causes  considerable  inconvenience 
to  persons  who  are  holders  in  more  than  one  capacity  of  shares  in  the  same  company. 

SUBMISSION 

70.  Section  117  should  be  amended  to  make  it  clear  that  a company  is  not  in  breach 
of  that  section  and  is  not  incurring  any  obligation  under  any  law  relating  to  trusts  if  at 
the  request  of  a shareholder  a holding  of  shares  is  specially  designated  in  some  manner 
which  does  not  in  itself  indicate  that  the  holder  is  a trustee. 


13.  Multiplicity  of  Directorships  held  by  One  Individual 

71.  Whether  it  is  practicable  or  desirable  for  one  individual  to  undertake  the 
appointment  of  director  to  many  companies  is  not  a matter  which  can  be  dealt  with 
by  legislation.  The  work  in  connection  with  a directorship  will  differ  as  between  one 
company  and  another  and  it  would  not  be  possible  to  decide  upon  the  number  of 
directorships  which  any  particular  individual  might  properly  hold.  The  register  of 
directors  which  has  to  be  kept  in  order  to  comply  with  section  200  contains  particulars 
of  any  other  directorships  held  by  each  director,  apart  from  those  held  by  a director 
in  companies  of  which  the  company  is  the  wholly-owned  subsidiary.  This  disclosure 
(together  with  the  disclosure  to  the  board  of  a director’s  interest  in  contracts,  requued 
by  section  1 99)  is  in  the  opinion  of  the  Council  sufficient  safeguard  in  relation  to  a 
director’s  association  with  other  companies. 

1408 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


llth  March,  1961]  memorandum  by  the  council  of  the  [Continued 

INSTITUTE  OF  CHARTERED  ACCOUNTANTS  IN  ENGLAND  AND  WALES 


14.  Practice  of  Carrying  On  Business  through  Associated  and  Subsidiary  Companies 

72.  It  is  often  convenient  for  a company  to  operate  through  subsidiaries.  The 
usual  circumstances  are: 

(a)  where  a company  acquires  shares  in  a company  carrying  on  another  business 
and  allows  that  company  to  continue  to  conduct  the  business 

( b ) where  a subsidiary  is  formed  in  order  to  conduct  an  activity  which  would 
otherwise  be  carried  on  by  a branch  or  separate  division. 

73.  The  Council  has  no  comment  to  make  on  the  provisions  regarding  disclosure 
by  a holding  company  of  its  interests  in  subsidiaries.  In  head  No.  21  a submission 
is  made  to  the  effect  that  the  accounts  of  a subsidiary  should  disclose  shares  held  in  a 
fellow  subsidiary  (that  is  to  say  another  subsidiary  of  the  same  holding  company). 

74.  A company  sometimes  has  a material  holding  of  shares  in  another  company 
which  is  not  a subsidiary  but  whose  business  has  some  bearing  on  the  business  of  the 
company.  Sometimes  two  or  more  companies  each  have  a similar  holding  of  shares 
in  such  a company;  this  position  may  be  brought  about  by  the  acquisition  of  shares 
in  an  existing  business  or  by  a joint  arrangement  to  form  a company  for  the  specific 
purpose  of  carrying  on  an  activity  which  has  a bearing  on  the  business  of  each  of  the 
shareholding  companies.  Shares  of  this  kind  are  dealt  with  in  the  accounts  as  trade 
investments  and  the  Council  has  no  comment  to  make. 

15.  Loan  Capital 

(a)  Debentures  and  debenture  stock 

(b)  Trust  deeds — duties  of  trustees  and  receivers 

75.  The  Council  does  not  wish  to  comment  on  (a)  and  (b). 

(c)  Registration  of  charges 

76.  A charge  created  by  a company  registered  in  England  must  be  registered  within 
21  days  of  the  creation  of  the  charge.  In  the  interest  of  creditors  and  possible 
creditors  of  the  company,  it  is  desirable  that  this  period  should  be  reduced;  a reduction 
will  not  however  be  possible  unless  the  Registrar  of  Companies  is  permitted  to  accept 
for  registration  an  unstamped  copy  of  the  instrument  by  which  the  charge  is  created 
or  evidenced. 

SUBMISSION 

77.  Section  95  should  be  amended  by  reducing  from  21  days  to  seven  days  the 
time  limit  for  the  registration  of  a charge  created  by  a company  registered  in  England; 
and  to  make  this  possible  it  should  be  permissible  for  the  Registrar  of  Companies  to  accept 
unstamped  a copy  of  the  instrument  by  which,  the  charge  is  created  or  evidenced. 
Evidence  of  stamping  should  be  submitted  to  him  later. 

16.  Take-Over  Bids 

78.  For  the  purpose  of  this  memorandum  a “ take-over  bid  ” is  defined  as  a general 
offer  to  acquire  shares  or  other  securities  of  a particular  class  or  classes,  usually  with 
a view  to  obtaining  a controlling  interest  in  the  equity  capital  of  the  company  and 
involving  both  a time-limit  for  acceptance  of  the  offer  and  a minimum  volume  of 
acceptances.  It  does  not  therefore  include  offers  to  acquire  shares  piecemeal  from 
individual  shareholders  privately  or  through  the  normal  market  for  the  shares. 

79.  The  change  of  control  which  results  from  a successful  take-over  bid  is  part  of 
the  process  whereby  two  or  more  companies  are  amalgamated  or  one  company  is 
acquired  by  another.  Such  amalgamations  or  acquisitions  may  be  economically 
desirable  and  are  normal  features  of  an  economy  based  on  free  enterprise.  To 
prohibit  or  discourage  them  would  tend  to  create  rigidities  and  therefore  to  hamper 
business  development  in  a progressive  economy.  Nevertheless  some  safeguards  are 
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needed  to  ensure  that  persons  whose  shares  are  the  subject  of  a take-over  bid  are  given 
sufficient  information  to  enable  them  to  obtain  a balanced  view  of  the  merits  of  the 
bid  and  that  the  purchase  price  will  be  paid. 

80.  Such  safeguards  could  be  provided  by  means  of  a general  code  of  conduct, 
not  itself  having  statutory  force.  To  create  an  effective  code  of  conduct  however  it 
would  be  necessary  to  channel  all  take-over  bids  through  a number  of  organisations 
whose  eligibility  for  that  purpose  would  need  to  be  specified  by  statute  or  by  an 
effective  non-statutory  authority.  This  would  tend  to  restrict  freedom  of  enterprise 
and  as  this  would  be  undesirable  the  Council  considers  that  the  matter  should  be  dealt 
with  by  legislation  so  that  any  company  or  other  person  would  be  free  to  make  a 
take-over  bid  provi  ded  there  is  compliance  with  the  provisions  of  the  law.  Accordingly 
the  following  submissions,  made  under  the  headings  set  out  in  the  questionnaire,  are 
on  the  basis  that  safeguards  should  be  provided  by  legislation. 


SUBMISSIONS 

(a)  Procedure 

81.  It  should  not  be  permissible  to  make  a general  offer  to  shareholders  to  purchase 
their  shares  or  part  thereof  unless  the  offer  satisfies  the  conditions  for  a “ valid  bid"  as 
set  out  below. 


82.  The  conditions  to  be  satisfied  for  a “ valid  bid  ” should  be: 

(a)  there  shall  be  disclosure  of  the  identity  of  the  bidders  and  of  the  number  of  shares 
held  by  them , directly  or  indirectly , at  the  time  when  the  bid  is  made;  there  shall 
also  be  disclosed  the  terms  of  any  collateral  agreement  to  transfer  the  shares 
to  a third  party  in  the  event  of  the  bid  being  successful 

(b)  where  the  bid  involves  payment  for  the  shares  in  cash  there  shall  be  deposited 
with  the  company  a letter  from  an  approved  organisation  stating  that  the  full  cash 
amount  required  to  implement  the  bid  is  available;  for  this  purpose  an  approved 
organisation  means  a member  of  the  Bankers'  Clearing  House  or  a body  approved 
for  this  purpose  by  the  Board  of  Trade 

(c)  where  securities  [either  alone  or  together  with  cash)  are  offered  in  payment  for 
the  shares  the  bid  shall  be  accompanied  by  such  information  about  those  securities 
as  is  considered  necessary  by  The  Stock  Exchange , London , or  by  the  relevant 
prescribed  Stock  Exchange  where  the  securities  are  not  dealt  in  on  The  Stock 
Exchange , London 

(d)  where  securities  are  offered  with  cash  as  an  alternative  the  bid  shall  be  accom- 
panied by  the  information  referred  to  in  (c);  and  there  shall  be  deposited  with 
the  company  either  a letter  as  in  (b)  or  a letter  from  an  exempt  dealer  under  the 
Prevention  of  Fraud  ( Investments ) Act,  1958,  stating  that  adequate  arrangements 
have  been  made  to  underwrite  in  full  the  cash  alternative 

(e)  if  the  bid  is  for  part  but  not  the  whole  of  the  shares  of  a particular  class  it  shall 
be  on  the  basis  that  if  acceptances  are  received  relating  to  a greater  number  of 
shares  than  that  in  respect  of  which  the  bid  is  made  then  the  number  of  shares 
to  be  acquired  by  the  bidders  from  each  of  the  shareholders  shall  be  reduced 
rateably,  so  far  as  practicable,  according  to  the  number  of  shares  in  respect 
of  which  the  bid  is  accepted  by  each  shareholder;  a bid  on  a “ first  come  first 
served  ” basis  should  not  be  permissible 

(/)  where  the  bidders  make  it  a condition  of  the  bid  that  a minimum  volume  of 
acceptances  must  be  received  they  shall  undertake,  as  part  of  the  offer,  not  to 
declare  the  offer  to  have  become  unconditional  without  at  the  same  time  disclosing 
the  number  of  shares  in  respect  of  which  the  bid  has  been  accepted. 


83.  Where  a bid  is  communicated  direct  to  the  shareholders  by  the  bidders  it  shall  be  the 
duty  of  the  bidders  to  declare,  as  part  of  the  offer , that  the  conditions  for  a valid  bid 
have  been  satisfied;  and  they  shall  notify  the  full  terms  of  the  bid  to  the  directors  of  the 


company. 
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( b ) Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

84.  The  submissions  made  under  (a)  and  (c)  of  this  head  are  intended  to  ensure 
that  shareholders  are  given  information  which  will  enable  them  to  obtain  a balanced 
view  of  the  merits  of  a bid. 

(c)  Functions  of  directors 

SUBMISSIONS 

85.  It  should  be  the  duty  of  the  directors  of  the  company  to  decide  within  seven  days 
of  receiving  a bid  (or  of  receiving  details  of  a bid  mode  direct  to  the  shareholders ) whether 
the  conditions  for  a valid  bid  have  been  satisfied;  if  so,  the  directors  shall  immediately 
give  preliminary  details  of  the  bid  to  any  Stock  Exchange  on  which  the  shares  are  quoted. 

86.  As  quickly  as  possible  ( within  a period  to  be  prescribed  by  the  Act)  after  the 
directors  have  decided  that  there  is  a valid  bid  they  should  send  to  the  shareholders 
concerned: 

(a)  details  of  the  bid,  including  all  the  information  referred  to  in  (a)  to  (f ) of  para- 
graph 82  above  ( unless  the  bid  has  been  made  direct  to  the  shareholders  by  the 
bidders)  together  with  a statement  whether  there  has  been  any  material  change 
in  the  financial  and  trading  position  of  the  company  since  the  last  balance  sheet 
and,  if  so,  particulars  of  such  change 

(b)  the  directors'  recommendation  to  accept  or  not  to  accept  the  bid  and  their 
reasons  therefor,  or  a statement  that  they  offer  no  advice 

(c)  a statement  of  the  directors'  beneficial  interest  in  the  shares  of  the  company 
and  in  shares  of  any  company  associated  with  the  bidders  and  the  basis  on  which 
compensation,  if  any , is  to  be  paid  to  the  directors  for  loss  of  office  and  any  other 
inducement  offered  to  the  directors  which  is  not  available  to  shareholders 
generally. 

87.  Shareholders  should  be  given  at  least  14  days  from  the  issue  of  the  information 
referred  to  in  the  preceding  paragraph  to  decide  whether  to  accept  the  bid. 

88.  Accounting  information  given  in  any  statement  relating  to  a bid  should  not  be 
described  as  “ audited  ” unless  the  auditors  concerned  have  approved  the  information  in 
the  context  in  which  it  appears. 

89.  Penalties  should  be  prescribed  for  failure  by  the  directors  or  the  bidders  to  comply 
with  the  requirements  of  the  Act  and  for  giving  defective  information  or  acting  in  a 
reckless  manner ; but  no  responsibility  should  rest  on  the  directors  for  the  accuracy  of 
any  information  supplied  to  them  by  the  bidders . 

(d)  Disclosure  of  identity  of  bidder 

90.  See  paragraph  82  (a)  above. 

(e)  The  financing  of  such  transactions 

91.  See  paragraph  82  (b),  (c)  and  (d)  above. 

(/)  Disclosure  of  directors'  interests— compensation  for  loss  of  office  (sections  191-194 , 
Companies  Act,  1948) 

92.  See  paragraph  86  (c)  above. 

(g)  Application  of  provisions  regarding  compulsory  acquisition  of  shares  of  dissenting 
minority  (section  209,  Companies  Act,  1948) 

SUBMISSION 

93.  Section  209  should  be  amended  so  that  when  approval  has  been  given  by  the 
holders  of  not  less  than  90  per  cent,  of  the  shares  it  would  be  permissible  to  proceed 
under  the  section  without  waiting  for  the  expiration  of  four  months  after  the  making 
of  the  offer. 
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17.  Prospectuses — Statements  in  lieu  of  Prospectuses — Offers  for  Sale— Issues  of 
Shares  to  Existing  Shareholders 

(a)  Adequacy  of  protection  afforded  to  investors  by  existing  law 

94.  In  general  the  existing  law  is  adequate  for  the  protection  of  investors  except 
for: 

(а)  the  ability  of  a unit  trust  to  invite  the  public  to  purchase  units  without  issuing 
anything  comparable  with  the  prospectus  requirements  relating  to  a company  (see 
head  No.  19) 

(б)  the  need  for  a review  of  the  requirements  to  be  satisfied  by  persons  who  invite 
the  public  to  deposit  money  or  to  make  loans. 

SUBMISSIONS 

95.  In  addition  to  the  prohibition  relating  to  exempt  private  companies  referred  to  in 
the  submission  in  paragraph  22  of  head  No.  3,  there  should  be  an  investigation  to  determine 
what  conditions  should  be  satisfied  by  persons  who  invite  the  public  to  deposit  money 
or  to  make  loans;  in  particular,  consideration  should  be  given  to  the  disclosure  to  be 
made  about  the  financial  position  and  earnings  in  advertisements,  the  way  in  which  funds 
are  invested  and  the  contents  of  accounts  or  returns  to  be  issued  or  made  available  for 
inspection. 

96.  (The  Council  of  the  Institute  subsequently  requested  the  Company  Law  Committee 
to  delete  the  paragraph  which  appeared  here.) 

(b)  Usefulness  and  necessity  of  the  existing  provisions 

97.  The  existing  provisions  of  the  Companies  Act,  1948,  relating  to  prospectuses, 
statements  in  lieu  of  prospectus,  and  offers  for  sale  are  found  in  practice  to  work 
well.  There  are  however  a few  changes  which  could  usefully  be  made  when  the  Act 
is  being  amended. 

98.  The  Third,  Fourth  and  Fifth  Schedules  require  reports  to  be  made  on  the 
profits  and  losses  of  the  company,  or  any  business  to  be  acquired,  for  the  five  financial 
years  immediately  preceding  the  issue  of  a prospectus  or  the  delivery  of  a statement 
in  lieu.  It  is  however  the  practice  of  The  Stock  Exchange,  London,  to  require  the 
report  to  cover  a period  of  ten  years  and  it  would  be  appropriate  to  make  this  a 
statutory  requirement. 

99.  Similarly  it  would  be  appropriate  to  extend  to  ten  years  the  period  of  five  years 
specified  in  paragraph  19  (1)  ( b ) of  the  Fourth  Schedule  which  requires  reports  on  the 
rates  of  dividends  paid. 

SUBMISSION 

100.  The  Third,  Fourth  and  Fifth  Schedules  to  the  Companies  Act,  1948,  should  be 
amended  so  as  to  require  reports  on  the  profits  and  losses  and  rates  of  dividends  to  be  in 
respect  often  years,  instead  of  five  years;  but  a prescribed  Stock  Exchange  should  have 
power  to  reduce  this  period  in  the  same  way  that  it  is  able  to  issue  a certificate  of  exemption 
under  section  39  (1). 

101.  The  Third,  Fourth  and  Fifth  Schedules  require  that  the  assets  and  liabilities 
of  a business  or  company  to  be  acquired  shall  he  stated  as  at  the  last  date  to  which 
the  accounts  of  the  business  or  company  were  made  up.  While  it  is  difficult  to  fix  an 
arbitrary  period  it  is  highly  desirable  that  an  unduly  long  period  should  not  have  elapsed 
between  the  date  to  which  the  accounts  were  made  up  and  the  date  of  the  issue  of 
the  prospectus  or  offer  for  sale  or  the  delivery  of  the  statement  in  lieu. 

SUBMISSION 

102.  The  Third,  Fourth  and  Fifth  Schedules  to  the  Companies  Act,  1948,  should  be 
amended  so  that  the  statements  of  assets  and  liabilities  required  thereby  shall  be  based 
on  accounts  made  up  to  a date  not  earlier  than  one  year  before  the  issue  of  the  prospectus 
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or  offer  for  sale  or  the  delivery  of  a statement  in  lieu;  but  a prescribed  Stock  Exchange 
should  have  power  to  extend  this  period. 

(c)  Certificates  of  exemption  ( section  39,  Companies  Act,  1948 ) 

103.  Section  39  (1)  permits  a prescribed  Stock  Exchange  to  give  a certificate  of 
exemption  from  compliance  with  the  Fourth  Schedule  on  the  ground  that  compliance 
would  be  unduly  burdensome  in  the  circumstances  to  which  the  section  relates.  There 
is  no  power  of  exemption  on  the  ground  that  to  comply  with  the  schedule  would  be 
misleading  or  irrelevant. 

104.  By  reason  of  section  30  (1)  the  power  of  exemption  under  section  39  (1)  applies 
also  to  a statement  in  lieu  of  prospectus  where  a private  company  alters  its  articles 
so  as  to  cease  to  be  a private  company.  The  power  of  exemption  does  not  however 
extend  to  the  statement  in  lieu  of  prospectus  required  by  section  48  and  there  appears 
to  be  no  reason  for  this  limitation  of  the  power. 

SUBMISSION 

105.  Section  39  should  be  extended  so  that  a prescribed  Stock  Exchange  would  be 
permitted  to  issue  a certificate  of  exemption: 

(a)  on  the  ground  that  compliance  with  the  requirements  would  be  misleading  or 
irrelevant 

(b)  in  respect  of  the  statement  in  lieu  of  prospectus  required  by  section  48. 

18.  Control  over  Business  of  Dealing  in  Securities 

106.  The  Council  does  not  wish  to  comment. 

19.  Unit  Trusts  and  “ Open  End  Mutual  Funds  ” 

Note. — The  sub-headings  below  were  not  shown  in  the  questionnaire. 

Need  for  amendment  of  the  basic  legislation 

107.  A unit  trust  (sometimes  called  an  “ open  end  ” trust  or  mutual  fund)  enables 
an  investor  to  acquire,  by  a single  purchase,  an  interest  in  a wide  spread  of  investments 
in  securities  dealt  in  on  a recognised  Stock  Exchange.  The  investor  is  relieved  of 
the  responsibility  of  selecting  and  managing  a suitable  portfolio  of  securities;  his  risk 
of  loss  through  capital  depreciation  and  falling  off  of  dividend  income  is  minimised 
because  any  one  company  represents  only  a small  fraction  of  his  total  investment; 
and  he  can  at  any  time  realise  the  whole  or  part  of  his  investment  by  selling  back  to 
the  managers  of  the  trust  at  their  “ bid  ” price  of  the  day,  which  is  computed  by 
reference  to  the  Stock  Exchange  prices  of  all  the  underlying  securities  held  by  the  trust. 
The  managers  recoup  their  expenses  and  provide  their  remuneration  for  maintaining 
a market  in  the  units  out  of  the  difference  between  the  “ offer  ” price  at  which  they 
sell  units  and  the  “ bid  **  price  at  which  unit  holders  may  sell  back  to  the  managers. 
Their  management  remuneration  for  other  services  usually  takes  the  form  of  an 
annual  or  semi-annual  charge  based  on  the  market  value  of  the  portfolio. 

108.  A unit  trust  thus  provides  investment  facilities  that  are  not  otherwise  available 
except  to  investors  with  ample  means.  This  is  no  doubt  why  there  has  been  a large 
expansion  in  unit  trust  activity  during  recent  years,  when  the  expanding  economy  of 
this  country  has  resulted  in  many  people  of  limited  means  wishing  to  invest  with  the 
minimum  of  risk  and  with  the  opportunity  of  participating  in  the  growth  in  income 
and  capital  value  of  industrial  and  commercial  investments. 

109.  The  safeguards  needed  for  the  protection  of  the  investors  in  a unit  trust  (in 
addition  to  skill  and  honesty  on  the  part  of  the  managers)  are: 

(a)  that  the  investments  held  by  the  trust  and  the  income  therefrom  should  be  in 
safe  custody,  for  which  purpose  trustees  are  a party  to  the  trust  deed 
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(b)  that  the  managers  should  account  periodically  to  the  unit  holders  with 
sufficient  information  to  show  whether  their  management  of  the  affairs  of  the 
trust  has  been  in  the  interests  of  the  unit  holders;  on  this  aspect  of  the  matter 
the  present  position  needs  to  be  improved. 

110.  The  present  position  is  governed  primarily  by  the  Prevention  of  Fraud 
(Investments)  Act,  1958,  under  which  the  Board  of  Trade  may  declare  a unit  trust  to 
be  authorised.  Tie  conditions  for  authorisation  are  specified  in  section  17  (1)  and 
one  is  that  the  trust  deed  must  provide,  to  the  satisfaction  of  the  Board  of  Trade,  for 
the  matters  specified  in  the  First  Schedule.  This  has  been  amplified  by  a statement 
of  Board  of  Trade  “ requirements  ”,  a copy  of  which  can  be  obtained  only  by  special 
application  to  the  Board  of  Trade.  In  later  paragraphs  of  this  head  submissions  are 
made  for  improvement  of  the  substance  of  the  present  requirements  laid  down  by 
statute  and  the  Board  of  Trade,  but  in  addition  their  form  is  in  need  of  improvement 
to  ensure  that  they  are  readily  available  in  consolidated  form  for  the  benefit  of  those 
who  invest  in  unit  trusts  as  well  as  those  who  undertake  the  formation  and  operation 
of  such  trusts. 

111.  Basically  a unit  trust  is  similar  to  a company.  The  position  of  unit  holders 
is  analogous  to  that  of  shareholders  and  the  position  of  the  managers  analogous  to 
that  of  directors.  In  principle  therefore  it  would  be  desirable  to  require  unit  trusts 
to  be  incorporated  (there  is  at  present  no  such  requirement)  and  to  comply  with 
legislation  similar  in  principle  to  company  law,  but  with  such  differences  in  detail  as 
are  necessary  to  take  account  of  features  peculiar  to  unit  trusts.  These  would  include 
suitable  power  to  reduce  capital,  otherwise  a unit  trust  would  not  be  able  to  reduce 
the  number  of  units  in  issue;  at  present  this  can  be  done  by  cancelling  units  bought 
back  from  unit  holders  instead  of  holding  them  for  reissue.  Without  this  facility  a 
unit  trust  would  be  in  difficulty  in  a period  when  the  number  of  units  which  it  is 
required  to  buy  back  from  unit  holders  is  in  excess  of  the  number  it  can  sell  to  new  unit 
holders,  with  the  result  that  investments  have  to  be  sold  to  provide  the  funds  to  pay 
for  the  units  bought  back. 

SUBMISSION 

1 12.  Unit  trusts  should  be  required  to  be  incorporated  under  a new  Act  relating  specifi- 
cally to  the  formation , operation , management  and  winding-up  of  unit  trusts ; this  Act , 
supplemented  as  necessary  by  statutory  orders,  should  deal  comprehensively  with  the 
whole  of  the  law  affecting  unit  trusts. 

113.  In  the  following  paragraphs  submissions  are  made  for  improvement  of  the 
present  requirements  for  an  authorised  unit  trust  as  laid  down  by  statute  and  the 
Board  of  Trade.  The  substance  of  these  submissions  is  applicable  whether  or  not 
the  submission  in  the  preceding  paragraph  is  adopted. 

Accounts  issued  to  unit  holders 

114.  Paragraph  6 of  the  First  Schedule  to  the  Prevention  of  Fraud  (Investments) 
Act,  1958,  requires  the  trust  deed  of  an  authorised  unit  trust  to  provide  for  the 
circulation  to  unit  holders  of  accounts  relating  to  the  trust,  including  accounts  of  the 
managers  in  relation  to  the  trust  and  statements  of  their  remuneration  in  connection 
therewith.  This  general  provision  is  amplified  considerably  by  the  “ requirements  ” 
of  the  Board  of  Trade  (see  paragraph  110  above)  which  have  the  effect  that  certain 
information  must  be  circulated  to  unit  holders  at  least  once  a year  and  certain 
information  must  be  circulated  to  them  at  the  end  of  each  distribution  period  (which 
in  practice  is  usually  half-yearly).  There  is  no  statutory  or  Board  of  Trade  requirement 
specifically  imposing  a duty  on  the  managers  to  see  that  books  of  account  in  respect 
of  die  trust  are  properly  kept. 

115.  The  information  required  to  be  circulated  annually  consists  of  the  accounts 
of  the  managers  in  relation  to  the  trust,  giving  specified  information  and  including 
disclosure  of : 
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(a)  the  percentage  gross  profits  I before  any  deductions),  or  losses,  from  the  sale 
of  new  units,  the  resale  of  units  and  the  sale  of  underlying  securities  of 
liquidated  units;  the  methods  to  be  used  for  computing  these  percentages  are 
set  out 

(b)  losses  by  the  managers  on  holding  securities  and  on  holding  units. 

116.  The  significance  of  the  requirement  to  circulate  accounts  of  the  managers  in 
relation  to  the  trust  is  that  the  managers  of  some  unit  trusts  deal  not  only  as  agents 
for  the  unit  holders  but  also  as  principals  for  themselves  and  therefore  make  profits 
or  losses  in  both  capacities.  Profits  or  losses  can  be  determined  from  the  records, 
but  to  analyse  them  in  the  manner  indicated  in  the  preceding  paragraph  involves  the 
making  of  certain  assumptions.  To  some  extent  therefore  the  circulated  information 
is  questionable  and  if  this  information  is  to  be  given  there  should  be  disclosure  of  the 
basis  on  which  it  has  been  computed. 

117.  The  information  required  to  be  circulated  at  the  end  of  each  distribution 
period  consists  of : 

(а)  a statement  showing  how  the  amounts  distributed  to  unit  holders  are  made 
up;  this  must  show  (in  relation  to  some  convenient  number  of  units,  which  in 
practice  is  usually  taken  as  one  unit)  the  gross  amount  of  the  income  distribu- 
tion and  the  amount  of  income  tax  deducted  therefrom,  the  amount  of  any 
capital  distribution  and  its  source,  the  amount  of  all  deductions  whether  by 
way  of  annual  or  semi-annual  charge  with  an  indication  of  the  provisions  in 
the  trust  deed  which  authorise  such  deductions  and  information  concerning 
amounts  included  in  the  distribution  by  reason  of  securities  being  acquired  or 
disposed  of  cum  dividend  or  ex  dividend 

(б)  a statement  showing,  as  at  the  end  of  the  distribution  period,  what  percentage 
of  the  total  value  of  the  trust  funds  was  invested  in  each  investment  and 
what  percentage  was  represented  by  cash 

(c)  the  ex  dividend  “ bid  ” price  on  the  last  day  of  the  period. 

118.  It  would  seem  desirable  that  the  accounts  circulated  to  unit  holders  should 
be  in  the  form  of  a balance  sheet  and  income  and  expenditure  account  rather  than 
in  the  form  of  the  statements  now  used.  Provided  the  accounts  are  required  to 
show  a true  and  fair  view  this  would  be  a more  positive  method  of  requiring  the 
managers  to  provide  the  unit  holders  with  all  relevant  information.  The  state  of 
affairs  and  the  transactions  of  the  trust  would  be  disclosed  in  full  instead  of  only  by 
the  unsatisfactory  means  of  giving  percentages  and  amounts  per  unit. 

SUBMISSIONS 

119.  The  managers  and;  or  trustees  of  a unit  trust  should  be  under  statutory  obligation 
to  ensure  that  books  of  account  are  properly  kept  in  respect  of  the  trust  and  the  tran- 
sactions relating  thereto. 

120.  An  income  and  expenditure  account  in  respect  of  each  distribution  period  and  a 
balance  sheet  as  on  the  last  day  of  the  period  should  be  circulated  to  the  unit  holders. 

121.  The  balance  sheet  should  show  a true  and  fair  view  of  the  state  of  affairs  of  the 
trust.  Specifically  the  balance  sheet  should  show: 

(a)  the  assets  and  liabilities  of  the  trust ; the  investments  and  other  assets  should  be 
stated  at  amounts  arrived  at  on  the  same  basis  as  that  used  for  the  purpose  of 
determining  the  managers' prices  for  units  computed  ex  dividend  as  on  the  balance 
sheet  date,  and  the  basis  should  be  stated 

(b)  the  amount,  if  any,  set  aside  for  distribution  to  unit  holders 

(c)  undistributed  income 

(d)  the  balance  on  capital  account,  supported  by  a statement  summarising  the 
transactions  on  capital  account  chiring  the  distribution  period 
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(e)  the  value  ( computed  to  the  nearest  one-tenth  of  a penny ) of  one  unit,  arrived  at 
by  aggregating  the  balance  on  capital  account  with  the  undistributed  income  and 
dividing  this  amount  by  the  number  of  units  on  the  balance  sheet  date 
(/)  the  ex  dividend  “ bid  ” price  of  a unit  on  the  balance  sheet  date 
( g ) what  percentage  of  the  total  value  of  the  trust  funds  was,  as  on  the  balance 
sheet  date,  invested  in  each  investment  and  what  percentage  was  represented  by 
the  excess  of  amounts  receivable  and  cash  over  amounts  which  are  to  be  distributed 
for  the  distribution  period  and  any  other  amounts  payable. 

122.  The  income  and  expenditure  account  should  show  a true  and  fair  view  of  the 
income  and  expenditure  for  the  distribution  period.  Specifically  this  account  should  be 
required  to  show  in  summarised  form  and  with  appropriate  description  the  dividend  and 
interest  receivable,  the  total  management  remuneration  and  other  expenses  and  the 
amount  available  for  distribution  to  unit  holders.  If  any  part  of  the  management 
remuneration  or  other  expenses  is  charged  to  capital  the  amount  so  charged  should  be 
included  by  transfer  in  the  income  statement  to  offset  the  expenses  to  which  it  relates. 

123.  The  corresponding  amounts  for  the  immediately-preceding  period  should  be  given 
for  all  items  shown  in  the  balance  sheet  and  the  income  and  expenditure  account. 

124.  The  accounts  should  show  an  analysis  of  the  managers’  profits  or  losses  distinguish- 
ing those  arising  on  the  sale  of  new  units,  those  arising  on  the  resale  of  units,  those  arising 
on  the  sale  of  underlying  securities,  those  arising  from  the  holding  of  securities  and  those 
arising  from  the  holding  of  units;  and  the  basis  adopted  for  distinguishing  these  amounts 
should  be  indicated. 


Audit 

125.  Paragraph  6 of  the  First  Schedule  to  the  Prevention  of  Fraud  (Investments) 
Act,  1958,  requires  the  trust  deed  of  an  authorised  unit  trust  to  provide  for  the  audit 
of  the  accounts  relating  to  the  trust,  including  the  accounts  of  the  managers  in  relation 
to  the  trust  and  the  statements  of  their  remuneration.  This  general  provision  is 
amplified  by  Board  of  Trade  “ requirements  ” but  these  are  inadequate  in  that: 

(a)  the  auditors  must  he  “ approved  by  the  trustee  ”,  but  no  qualification  for 
appointment  is  specified 

(b)  the  report  to  be  made  by  the  auditors  is  of  limited  scope,  requiring  them  to 
express  their  opinion  whether  the  accounts  to  be  circulated  are  properly  drawn 
up  in  accordance  with  the  books  and  records  to  disclose  the  profits  or  losses 
accruing  to  the  managers  from  the  trust 

(c)  they  do  not  lay  down  the  procedure  for  the  appointment  and  removal  of 
auditors. 

SUBMISSIONS 

126.  The  audit  requirements  for  unit  trusts  should  be  strengthened  by  provisions 
similar  to  those  under  company  law  relating  to  qualification  for  appointment  as  auditors, 
the  procedure  for  appointment  and  removal,  the  auditors  rights  of  access  to  records 
and  information,  and  the  report  to  be  made  by  the  auditors. 


127.  Assuming  the  adoption  of  the  submissions  in  paragraphs  119  to  124,  the  auditors 
should  be  required  to  state  in  their  report  whether  in  their  opinion  the  accounts  to  be 
circulated  have  been  properly  drawn  up  so  as  to  give  a true  and  fair  view  of  the  st“te  °J 
affairs  of  the  trust  as  on  the  balance  sheet  date  and  of  the  transactions  relating  thereto 
for  the  period  ended  on  that  date  and  to  disclose  the  profit  or  loss  accruing  to  the  managers 
for  that  period. 

128.  The  auditors'  report  should  also  contain  statements  which  in  their  opinion  are 

necessary  if:  , 

(d)  they  have  not  obtained  all  the  information  and  explanation  which  to  the  best 
of  their  knowledge  and  belief  were  necessary  for  the  progress  of  their  audit;  or 
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(&)  so  far  as  appears  from  their  examination , books  of  account  have  not  been 
properly  kept  in  respect  of  the  trust;  or 

(c)  the  accounts  to  be  circulated  are  not  in  agreement  with  the  books. 

Invitations  to  invest 

129.  Managers  of  unit  trusts  make  widespread  invitations  to  the  public  to  purchase 
units.  Such  appeals  may  be  by  advertisements  in  the  Press  or  on  television,  pamphlets, 
and  arrangements  to  buy  and  sell  units  over  the  counter  at  branches  of  banks. 
Managers  are  not  required  to  comply  with  anything  comparable  to  the  requirements 
under  company  law  relating  to  a prospectus  or  offer  for  sale. 

SUBMISSION 

130.  The  managers  of  a unit  trust  should  be  required  to  ensure  that  before  any  units 
are  sold  by  them  or  their  agents  to  a new  investor  he  shall  be  supplied  with  a copy  of  the 
latest  accounts  of  the  trust  with  an  indication  of  the  permitted  range  of  investments. 

20.  Reduction  of  Capital  and  Purchase  by  a Company  of  its  Own  Shares 

131.  Section  27  provides  that,  subject  to  certain  specified  exceptions,  a company 
cannot  be  a member  of  a company  which  is  its  holding  company  and  any  allotment 
or  transfer  of  shares  in  a company  to  its  subsidiary  shall  be  void.  The  specified 
exceptions  do  not  cover  the  position  where,  since  1st  July,  1948,  company  A has 
acquired  shares  in  company  B and  subsequently  company  B wishes  to  acquire  a majority 
holding  of  shares  in  company  A,  thereby  making  A a subsidiary  of  B.  It  is  under- 
stood that  the  Board  of  Trade  has  expressed  the  view  that  in  such  circumstances: 

{a)  there  is  nothing  objectionable  in  company  B acquiring  shares  in  company  A 
and  thus  becoming  its  holding  company;  but  if  this  is  done,  section  27  will 
operate  to  make  void  the  earlier  allotment  or  transfer  of  shares  to  company  A 
by  company  B 

(b)  to  avoid  this  difficulty,  company  A would  be  well  advised  to  dispose  of  its 
holding  in  company  B before  company  B acquires  a majority  holding  of 
shares  in  company  A. 

132.  To  require  company  A to  dispose  of  its  shares  in  company  B is  consistent 
with  the  object  of  section  27,  but  it  does  not  seem  reasonable  to  require  this  to  be 
done  before  company  A becomes  a subsidiary  of  B.  Moreover,  it  is  not  clear  how 
section  27  operates  where  company  A acquired  its  shares  in  company  B from  a third 
party,  as  it  is  difficult  to  envisage  that  the  transfer  by  the  third  party  could  be  declared 
void. 

SUBMISSION 

133.  Section  27  should  be  amended  so  that  in  circumstances  such  as  the  foregoing 
there  would  be  a specified  period  {not  longer  than  one  year ) within  which  the  subsidiary's 
holding  of  shares  in  the  holding  company  shall  either: 

{a)  be  disposed  of  by  the  subsidiary;  or 

(6)  be  cancelled  by  the  holding  company  as  an  effective  reduction  of  capital,  provided 
the  shares  are  fully  paid. 

134.  The  Council  understands  that  legal  opinions  are  now  being  expressed  which 
interpret  section  54  in  a manner  which  could  not  have  been  intended.  The  object  of 
the  section  (apart  from  the  special  circumstances  dealt  with  in  the  proviso)  is  to 
prohibit  financial  assistance  by  a company  for  the  purchase  of  its  own  shares  or  those 
of  its  holding  company.  The  section  includes  the  words  “ directly  or  indirectly 99 
and  “ financial  assistance  for  the  purpose  of ...  a purchase  . . . made  by  any  person 
of  . . . any  shares  in  the  company  ” and  it  appears  that  these  are  being  interpreted 
to  mean  that  if  company  A (using  its  own  resources  or  a bank  overdraft  or  money 
borrowed  from  a third  party)  purchases  the  shares  of  company  B it  is  thereafter 
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unlawful  for  company  B to  transfer  to  company  A either  by  way  of  loan  or  dividend 
any  part  of  the  cash  or  other  assets  held  by  B at  the  time  when  the  shares  were  acquired 
by  A. 

SUBMISSION 

135.  Section  54  should  be  amended  to  make  it  clear  that  provided  the  shares  of  a 
company  are  acquired  and  the  transaction  is  completed  without  using  in  any  way  the 
resources  of  that  company  it  shall  not  be  unlawful  thereafter  to  transfer  funds  of  that 
company  by  way  of  loan  or  dividend  to  the  purchaser  of  the  shares. 

21.  Accounts 

Do  the  accounts  require  the  disclosure  of  sufficient  information  about  the  financial 
position  of  the  company , including  its  subsidiaries  and  associated  companies? 
Are  all  the  existing  provisions  necessary  and  useful  in  present-day  conditions? 

136.  Many  detailed  requirements  regarding  the  accounts  of  companies  are  set  out 
in  the  Eighth  Schedule  to  the  Companies  Act,  1948,  and  there  are  some  sections  of 
the  Act  which  require  disclosure  of  particular  matters,  for  example  section  196 
regarding  directors’  emoluments,  pensions  and  compensation.  The  overriding  and 
fundamental  requirement  is  however  contained  in  section  149  which  provides  that  the 
balance  sheet  shall  give  a true  and  fair  view  of  the  state  of  affairs  of  the  company  as 
at  the  end  of  its  financial  year  and  the  profit  and  loss  account  shall  give  a true  and 
fair  view  of  the  profit  or  loss  for  the  financial  year.  In  addition,  section  150  requires 
group  accounts  where  applicable. 

137.  These  requirements  -were  a notable  advance  on  the  meagre  requirements  of 
the  1929  Act.  In  general  they  have  worked  remarkably  well  and  may  be  said  to  be 
both  necessary  and  useful  and  to  have  achieved  substantially  the  objective  of  adequate 
disclosure  of  information.  It  is  not  however  surprising  that  experience  has  shown 
some  relatively  minor  respects  in  which  the  requirements  could  be  improved  and 
also  that  there  are  a few  controversial  matters  involving  important  principles.  The 
Council  wishes  to  emphasise  that  these  should  not  be  allowed  to  overshadow  the 
satisfactory  experience  of  the  general  operation  of  the  present  requirements. 

(a)  Revaluation  of  fixed  assets  and  use  of  any  resulting  surplus 

138.  If  the  fixed  assets  of  a company  are  written-up  on  the  basis  of  a valuation  it 
is  important  that  the  surplus  arising  from  the  writing-up  should  be  dealt  with  on 
sound  accounting  principles,  which  do  not  permit  an  unrealised  surplus  to  be  treated 
as  available  for  distribution  in  cash  or  specie.  There  are  differing  views  as  to  what 
is  at  present  the  legal  position  and  it  is  desirable  that  this  should  be  clarified. 

lb)  Share  premium  account 

Note.— The  next  two  paragraphs  relate  to  a point  of  detail  arising  on  section  56. 
The  Council  hopes  to  submit  a supplementary  memorandum  on  the  principle  involved 
in  section  56.  (See  page  1436.) 

139.  Section  56  (2)  permits  the  share  premium  account  to  be  used  for  writing  off 
preliminary  expenses  and  the  expenses  of  any  issue  of  shares  or  debentures.  The 
section  does  not  refer  specifically  to  stamp  duty  on  capital  and  it  would  appear 
therefore  that  such  duty  cannot  be  written  off  against  the  share  premium  account 
unless  the  duty  can  in  law  be  regarded  as  an  expense  of  an  issue  of  shares  or  debentures. 
The  stamp  duty  is  payable  when  the  authorised  capital  is  increased  or  when  a company 
creates  loan  capital  of  such  a description  as  to  he  capable  of  being  dealt  with  on  a 
Stock  Exchange.  The  increase  in  authorised  capital  or  the  creation  of  the  loan 
capital  is  not  necessarily  followed  immediately  by  an  issue  of  shares  or  debentures  and 
it  is  therefore  not  clear  whether  the  stamp  duty  can  be  regarded  as  an  expense  of  an 
issue  of  shares  or  debentures  which  can  properly  be  written  off  agamst  the  share 
premium  account. 
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SUBMISSION 

140.  Section  56  (2)  should  be  amended  so  as  to  make  it  clear  that  the  share  premium 
account  may  be  applied  to  write  off  any  stamp  duty  paid  on  the  creation  of  share  capital 
or  loan  capital. 

(c)  Use  of  pre-acquisition  profits  of  subsidiaries 

Note. — The  next  two  paragraphs  relate  to  what  appears  to  be  a drafting  error  in 
the  Eighth  Schedule.  Tire  Council  hopes  to  deal  in  a supplementary  memorandum 
with  the  general  question  of  pre-acquisition  profits  and  the  considerations  arising  on 
mergers  and  reorganisations  of  companies.  {See  page  1438.) 

141.  Paragraph  15  (4)  of  the  Eighth  Schedule  contains  detailed  provisions  regarding 
information  to  be  disclosed  where  group  accounts  are  not  submitted.  The  intention 
appears  to  be  to  ensure  that  the  shareholders  in  the  holding  company  shall,  in  relation 
to  their  share  of  the  annual  and  accumulated  profits  or  losses  of  the  group  as  a whole, 
be  furnished  with  information  equivalent  to  that  which  they  would  have  been  given 
if  there  had  been  consolidated  accounts  dealing  with  all  the  companies  in  the  group. 
On  a strict  reading  of  items  (6)  and  (c)  of  paragraph  15  (4)  the  intention  does  not 
appear  to  have  been  achieved.  The  Council  is  advised  that  the  references  to  “ the 
company’s  accounts  ” in  (b)  and  (c)  relate  in  law  only  to  the  accounts  of  the  year  and 
not  also  to  those  of  prior  years.  Paragraph  15  (4)  therefore  has  the  presumably 
unintended  effect  of  calling  for  the  disclosure  of  useless  figures  of  profits  less  losses  of 
subsidiaries  for  the  whole  period  from  their  acquisition  less  only  amounts  dealt  with 
in  the  holding  company’s  accounts  of  the  year  and  not  after  deducting  amounts  dealt 
with  in  earlier  accounts  of  the  holding  company.  In  1948  the  Board  of  Trade 
authorised  the  Council  to  state  that  no  exception  would  be  taken  by  the  Board  of 
Trade  to  the  information  required  by  paragraph  15  (4)  being  dealt  with  on  the  lines 
indicated  in  the  submission  below. 

SUBMISSION 

142.  Paragraph  15  (4)  of  the  Eighth  Schedule  should  be  amended  so  as  to  make  it 
clear  that  {a)  and  (b)  thereof  require  the  following  information  in  respect  of  the  aggregate 
profits  less  losses  {or  vice  versa)  of  subsidiaries: 

{a)  the  amount  which  has  neither  been  dealt  with  in  the  holding  company's  accounts 
of  the  year  nor  in  its  accounts  of  any  prior  year;  and 
\b)  the  amount  dealt  with  in  the  holding  company's  accounts  of  the  year  sub-divided 
to  distinguish  the  amounts  derived  respectively  from  current  and  other  results 
of  the  subsidiaries  dealt  with. 

(d) )  Description  of  reserves 

143.  The  Council  does  not  wish  to  comment,  but  submissions  are  made  later  in 
paragraphs  168  to  173  on  certain  aspects  of  the  present  requirements  relating  to 
reserves  and  provisions. 

(e)  Definition  of  profits 

144.  The  general  aim  of  a profit  and  loss  account  should  be  to  show  a true  and 
fair  view  of  the  profit  or  loss  of  the  year,  before  and  after  taxation,  based  on  the 
consistent  application  of  recognised  accounting  principles.  The  account  should  be 
presented  in  a form  which  affords  as  clearly  and  readily  as  circumstances  permit  a 
comparison  with  the  results  of  previous  years. 

145.  There  are  differing  opinions  as  to  what  should  be  included  in  the  amount 
shown  as  the  profit  or  loss  of  a year.  Some  consider  that  it  should  take  into  account, 
subject  to  separate  disclosure  of  material  items  in  certain  circumstances^  all  profits 
or  losses  arising  or  ascertained  within  the  year,  including  those  items  which  are  the 
result  of  activities  of  the  year,  and  others  which  are  the  consequence,  ascertained 
within  the  year,  of  transactions  of  earlier  years.  Others  hold  that  the  amount  shown 
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as  the  profit  of  the  year  should  be  restricted  to  the  results  of  the  operations  of  the 
year  and  that  all  other  items  should  be  excluded  from  the  profit  or  loss  of  the  year 
as  being  adjustments  of  earlier  years  and  should  be  so  shown  in  the  profit  and  loss 
account. 

146.  Each  of  these  opinions  has  arguments  in  its  favour  and  it  cannot  be  said  that 
either'of  them  is  generally  accepted  to  the  exclusion  of  the  other.  Provided  that  the 
account  is  prepared  in  conformity  with  either  of  these  opinions  and  is  the  result  of 
the  consistent  application  of  recognised  accounting  principles  it  can  properly  be  satd 
to  be  true  and  fair.  If  a change  is  made  in  the  accounting  principles  applied  and  the 
effect  is  material,  that  fact  and  its  consequences  would  need  to  be  disclosed. 

147.  From  a business  point  of  view,  a trading  profit  or  loss  does  not  arise  until  all 
trading  expenses  such  as  depreciation,  directors’  emoluments  and  auditors’  remunera- 
tion have  been  charged.  An  amount  arrived  at  before  charging  such  expenditure  is 
not  significant  information  and  should  not  be  described  as  “ profit  ”. 

SUBMISSION 

148.  As  far  as  is  practicable,  the  profit  and  loss  account  should  show  as  a minimum: 

(a)  the  trading  profit  or  loss  of  the  year  computed  after  charging  depreciation, 
directors’  emoluments  and  all  other  trading  expenses;  any  necessary  disclosure 
of  depreciation  or  other  items  charged  or  brought  to  credit  in  arriving  at  the 
trading  profit  or  loss  should  be  made  by  way  of  note 

(b)  items  of  income  and  expenditure  C for  example,  investment  income  and  debenture 
interest)  not  covered  by  (a)  above  but  which  the  Act  requires  to  be  stated  separately 

(e)  profit  before  taxation,  the  taxation  chargeable  and  the  profit  after  taxation 

(d)  exceptional  credits  and  charges  which  are  neither  taken  into  account  in  (a),  (i) 
or  (c)  above  nor,  in  appropriate  circumstances,  taken  direct  to  reserve. 

(/)  Exemption  of  banks,  assurance,  shipping  companies  from  some  of  the  accounting 

provisions  of  the  Companies  Act,  1948 

149.  The  Council  does  not  wish  to  comment,  except  in  relation  to  auditors  (see 
paragraph  197  under  head  No.  22). 

Other  matters 

150.  The  Council  wishes  to  comment  on  the  following  matters  relevant  to  this 
head  but  not  specifically  covered  by  items  (a)  to  (f)  of  the  questionnaire. 


Turnover  . . , . , , 

151  In  recent  years  a relatively  small  but  increasing  number  of  the  larger  com- 
panies has  adopted  the  practice  of  disclosing  turnover,  that  is  to  say  the  revenue  for 
ffieaccounting  period  from  sales  or  from  the  performance  of  the  operations  or  services 
which  the  business  provides.  This  practice  has  not  however  been  adopted  by  the  large 
majority  of  companies.  Disclosure  of  turnover  is  normally  of  considerable  value  m 
Sudving  the  trend  of  a company’s  business  and  its  activity,  its  efficiency  in  using  its 
resources  and  its  profitability  in  relation  to  the  amount  of  business  done. 


152.  The  arguments  usually  advanced  against  the  disclosure  of  turnover  are: 

(o)  that  it  might  damage  the  company’s  business  by  providing  information  for 
competitors;  and 

(b)  that  a definition  of  turnover  would  present  great  difficulties  in  regard  to  some 
types  of  business  and  the  amount  shown  might  be  misleading. 


153  The  risk  of  damage  is  primarily  a matter  for  consideration  by  business  con- 
cerns ' Some  guidance  can  however  be  obtained  from  experience  m certain  overseas 
countries  where  disclosure  of  turnover  is  required;  the  Council  is  not  aware  that  this 
reqSrementhas  proved  harmful.  If  it  were  decided  to  require  disclosure  under 
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United  Kingdom  company  law  it  would  be  desirable  to  permit  exemption  where  the 
directors  consider  that  disclosure  would  be  harmful  to  the  company.  The  risk  of 
damage  might  be  greater  for  a medium-sized  or  small  undertaking  than  for  a large 
concern  with  many  differing  activities. 

154.  The  definition  of  turnover  might  be  particularly  difiBcult  for  some  classes  of 
company,  for  example  those  carrying  on  business  as  contractors  or  in  the  field  of 
hire  purchase.  Moreover  care  would  be  needed  to  ensure  that  the  amount  shown  as 
turnover  would  not  give  a misleading  view  of  the  trend  of  the  business;  for  example 
where  purchase  tax  or  excise  duty  forms  a significant  part  of  the  turnover  and  there 
have  been  material  changes  in  the  rate  of  tax  or  duty.  Care  would  also  be  needed  in 
regard  to  inter-company  transactions  within  a group. 

SUBMISSIONS 

155.  Turnover  for  the  accounting  period  should  be  shown  in  the  profit  and  loss  account 
by  note  or  otherwise , unless  the  directors  consider  that  disclosure  is  likely  to  be  misleading 
or  harmful  to  the  company.  If  this  submission  is  not  acceptable  in  relation  to  companies 
generally  it  should  apply  to  all  companies  whose  share  or  loan  capital  is  dealt  in  on  a 
prescribed  Stock  Exchange. 

156.  The  turnover  to  be  disclosed  should  be  the  full  amount  receivable  in  respect  of 
sales , or  from  the  operations  or  services  conducted  by  the  business,  during  the  accounting 
period ; provided  that  the  amount  shall  be  so  described  or  amplified  as  to  prevent  it  from 
being  misleading  in  relation  to  the  comparative  amount  for  the  preceding  period  or, 
where  given,  the  amounts  for  a series  of  preceding  periods. 

157.  In  relation  to  a group  of  companies: 

(a)  the  group  accounts  should  disclose  the  consolidated  turnover  of  the  group, 
excluding  so  far  as  practicable  all  amounts  relating  to  transactions  between 
companies  in  the  group ; and 

( b ) a holding  company  or  a wholly-owned  subsidiary  should  not  be  obliged  to  disclose 
its  own  turnover. 

Directors'  emoluments 

158.  Where  an  employee  of  a company  retires  on  pension  and  is  given  a seat  on 
the  board  of  directors  it  is  not  clear  from  section  196  (1),  (2)  and  (3)  that  such  a 
pension  need  not  be  shown  separately.  Similarly  it  is  not  clearly  provided  that  where 
a person  has  not  been  a director  during  the  whole  of  the  period  qualifying  for  pension 
the  pension  should  be  apportioned. 

SUBMISSION 

159.  Section  196  should  be  amended  so  as  to  make  it  clear  that  a pension  granted  to 
an  employee  of  a company  who,  on  retirement,  is  given  a seat  on  the  board  of  directors 
does  not  fall  within  the  section;  and  that  where  an  employee  became  a director  before 
retirement  the  section  applies  only  to  that  part  of  his  pension  which  is  attributable  to  his 
service  as  a director. 

160.  Section  196  (2)  refers  to  benefits  otherwise  than  in  cash.  Since  such  benefits 
have  now  been  brought  into  the  ambit  of  taxation  (Part  VI  of  the  Income  Tax  Act, 
1952)  it  would  clarify  the  position  under  the  Companies  Act  if,  in  relation  to  directors 
chargeable  to  United  Kingdom  income  tax  on  the  emoluments  of  their  office,  regard 
were  had  only  to  benefits  charged  to  income  tax. 

SUBMISSION 

161.  Section  196  should  be  amended  so  that,  in  relation  to  directors  chargeable  to 
United  Kingdom  income  tax  on  the  emoluments  of  their  office,  benefits  “ otherwise  than 
in  cash  ” relate  only  to  benefits  charged  to  United  Kingdom  income  tax. 
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162.  If  the  requirements  of  section  196  are  not  complied  with,  subsection  (8)  places 
a special  duty  on  the  auditors  to  give  the  required  particulars  in  their  report  “ so  far 
as  they  are  reasonably  able  to  do  so  There  seems  however  to  be  no  statutory 
obligation  for  directors  to  give  in  writing  to  the  company  information  regarding 
emoluments. 

SUBMISSION 

163.  Section  198  (1)  should  be  amended  so  that  a notice  in  writing  shall  be  required 
from  each  director  covering  all  pensions,  compensation  and  emoluments,  including  all 
benefits  received  otherwise  than  in  cash. 

Auditors'  remuneration 

164.  Paragraph  17  of  the  Eighth  Schedule  requires  a consolidated  profit  and  loss 
account  to  combine  the  information  contained  in  the  separate  profit  and  loss  accounts 
of  the  company  and  of  its  subsidiaries.  The  separate  accounts  generally  show  the 
auditors’  remuneration  only  in  those  cases  where  it  is  not  fixed  by  the  company  in 
general  meeting  (paragraph  13,  Eighth  Schedule)  and  not  necessarily  then  in  the  case 
of  overseas  subsidiaries.  Consequently  it  is  valueless  to  show  in  the  consolidated 
profit  and  loss  account  an  aggregate  of  the  items  of  auditors’  remuneration  which 
happen  to  appear  in  the  separate  accounts.  Normally,  such  an  aggregate  would  not 
be  the  total  auditors’  remuneration  within  the  group  and  its  omission  from  the  con- 
solidated accounts  would  not  be  contrary  to  the  object  of  paragraph  13  of  the  Eighth 
Schedule,  which  is  to  ensure  that  the  members  of  a company  shall  be  aware  of  the 
cost  of  auditing  their  company’s  accounts  if  the  amount  has  not  been  fixed  in  general 
meeting.  It  may  also  be  noted  that  in  the  case  of  some  overseas  subsidiaries  there  is 
doubt  as  to  who  should  be  regarded  as  auditors  for  the  purpose  of  aggregating 
remuneration. 

SUBMISSION 

165.  The  Eighth  Schedule  should  be  amended  so  as  to  make  it  unnecessary  in  con- 
solidated accounts  to  show  an  aggregate  of  auditors'  remuneration;  the  remuneration  of 
the  holding  company's  auditors  (if  not  fixed  by  the  company  in  general  meeting)  should 
continue  to  be  shown  in  its  own  profit  and  loss  account  or  in  the  consolidated  profit  and 
loss  account  if  the  holding  company's  account  is  so  framed. 

Tax  charge 

166.  Paragraph  12  (1)  (c)  of  the  Eighth  Schedule  requires  the  charge  for  United 

Kingdom  taxation  on  profits  to  include  “ as  United  Kingdom  income  tax  any  taxation 
imposed  elsewhere  to  the  extent  of  the  relief,  if  any,  from  United  Kingdom  income 
tax  The  use  of  the  word  “ as  ” has  the  effect  of  requiring  overseas  tax  to  be  described 

wrongly  as  United  Kingdom  income  tax.  Moreover  the  reference  to  relief  from 
“United  Kingdom  income  tax”  does  not  recognise  that  under  present  taxation 
regulations  relief  from  overseas  taxation  is  given  first  against  profits  tax. 

SUBMISSION 

167.  The  provisions  of  the  Eighth  Schedule  relating  to  the  disclosure  of  tax  on  the 
profits  of  a year  should  be  amended  to  require,  in  the  case  of  companies  subject  to  overseas 
tax,  disclosure  of: 

(a)  the  amount,  before  double-tax  relief,  of  United  Kingdom  tax,  distinguishing 
profits  tax  from  income  tax 
(ti)  the  amount  of  double-tax  relief 
(c)  the  amount  of  overseas  tax. 

Reserves  and  provisions 

168.  Paragraphs  12  (1)  (e)  and  (/)  of  the  Eighth  Schedule  provide  that  amounts  set 
aside  to,  or  withdrawn  from,  reserves  and  certain  provisions  shall  be  shown  in  the  profit 
and  loss  account.  It  is  assumed  from  paragraph  7 (1)  that  the  said  items  (e)  and 
(/)  apply  only  to  amounts  charged  or  credited  to  revenue,  and  do  not  necessarily  require 
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the  passage  through  the  profit  and  loss  account  of  additions  to  or  withdrawals  from 
reserves  and  provisions  which  would  not  normally  be  passed  through  that  account. 

SUBMISSION 

169.  Paragraph  12  of  the  Eighth  Schedule  should  be  amended  so  as  to  make  it  clear 
that  additions  to,  or  withdrawals  from,  reserves  and  provisions  which  would  not  normally 
be  passed  through  the  profit  and  loss  account  need  not  be  shown  in  that  account. 

170.  In  view  of  the  definition  of  “ provision  ” in  paragraph  27  to  the  Eighth  Schedule, 
it  is  not  clear  that  amounts  set  aside  for  expenditure  to  be  met  in  the  future  fall  within 
the  definition  of  “ provision  ”.  In  certain  businesses  it  is  normal  practice  to  set  aside 
each  year  amounts  to  meet  accruing  expenditure,  such  as  on  repairs,  in  order  that  the 
profits  of  a year  may  be  correctly  computed. 

SUBMISSION 

171.  It  should  be  made  clear  that  an  amount  necessarily  set  aside  in  accordance  with 
a regularly  employed  accounting  practice  in  order  to  meet  accruing  expenditure,  such  as 
that  on  repairs  and  other  maintenance  charges,  is  a provision;  but  that  amounts  so  set 
aside  need  not  be  stated  separately  in  the  profit  and  loss  account. 

111.  Some  companies  holding  investments  as  fixed  assets  adopt  the  practice  of 
deducting  proceeds  of  realisations  from  the  cost  of  the  investments  as  a whole,  with 
the  result  that  the  amount  at  which  the  investments  are  stated  in  the  balance  sheet 
represents  the  cost  of  the  investments  held  reduced  by  profits  (less  losses)  on  the 
realisation  of  investments  no  longer  held.  There  is  therefore  no  disclosure  of  the  actual 
cost  of  the  investments  held  or  of  the  amount  of  profits  made  on  the  realisation  of 
investments. 

SUBMISSION 

173.  It  should  be  made  clear  that  for  balance  sheet  purposes: 

(a)  the  cost  of  investment  means  the  actual  cost  of  the  investments  held  on  the 
balance  sheet  date 

(b)  the  profits  from  realisation  of  investments  previously  held  should  be  treated  as 
reserves  except  to  the  extent  that  they  have  been  utilised  to  meet  losses  or  other- 
wise used  for  some  appropriate  purpose;  and  the  movements  on  such  reserves 
should  be  shown. 

Distinction  between  fixed  and  current  assets 

174.  Paragraph  4 (2)  of  the  Eighth  Schedule  requires  that  fixed  assets  shall  be 
distinguished  from  current  assets.  The  division  of  assets  into  either  “ fixed  ” or 
“ current  ” is  not  always  practicable  and  could  be  misleading.  (This  is  sometimes  the 
case  with  interests  in  subsidiaries.) 

SUBMISSIONS 

175.  Where  neither  “fixed"  nor  “ current  ” is  a true  and  fair  description  of  assets , 
there  should  be  a requirement  that  the  assets  shall  not  be  described  as  either  but  that  the 
nature  of  the  assets  shall  be  stated  clearly. 

176.  It  should  be  made  clear  that  where  an  asset  is  classified  as  neither  “ fixed  ” nor 
“ current  ” the  method  of  arriving  at  and  stating  the  amount  of  a fixed  asset,  set  out  in 
paragraph  4 (3)  and  ( except  in  the  case  of  interests  in  subsidiaries ) paragraph  5 of  the 
Eighth  Schedule,  should  be  applied. 

Shares  of  a subsidiary  held  by  a fellow  subsidiary 

177.  Although  there  is  a requirement  in  paragraph  15  (2)  of  the  Eighth  Schedule 
for  a holding  company  in  its  balance  sheet  to  set  out  separately  from  all  other  assets 
the  aggregate  amount  of  its  interests  in  subsidiaries,  there  is  no  similar  requirement 
for  a subsidiary  to  show  separately  in  its  balance  sheet  shares  which  it  holds  in  a fellow 
subsidiary  (that  is  to  say  another  subsidiary  of  the  same  holding  company). 
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SUBMISSION 

178.  Shares  held  by  a subsidiary  in  a fellow  subsidiary  should  be  shown  separately  in 
its  balance  sheet . 

Redeemable  preference  shares 

179.  Paragraph  2 (a)  of  the  Eighth  Schedule  requires  any  part  of  the  issued  capital 
that  consists  of  redeemable  preference  shares  and  the  earliest  date  on  which  the  com- 
pany has  power  to  redeem  those  shares  to  be  specified.  There  are  other  material  facts 
relating  to  the  redemption  of  such  shares  which  should  be  indicated  in  the  accounts; 
examples  are  the  latest  date  on  which  redemption  may  take  place  and  any  premium 
payable  on  redemption. 

SUBMISSION 

180.  There  should  be  disclosure  in  a company's  accounts  of  all  material  facts  relating  to 
the  redemption  of  any  redeemable  preference  shares  of  the  company. 

22.  Audit 

(a)  Qualifications  and  appointment  of  auditors 

181.  The  United  Kingdom  accountancy  bodies  which  are  recognised  by  the  Board 
of  Trade  under  section  161  (1)  (a)  should  now  be  specified  in  the  Act.  This  would  be 
in  conformity  with  the  practice  adopted  in  other  legislation  specifying  qualification  for 
appointment  as  auditor. 

182.  Section  1 61  enables  the  Board  of  Trade  to  authorise  for  appointment  as  auditor 
a person  having  a suitable  accountancy  qualification  obtained  outside  the  United 
Kingdom.  It  is  appropriate,  and  highly  desirable  in  connection  with  overseas  relations, 
that  this  power  should  be  grouped  in  the  section  with  the  United  Kingdom  bodies  and 
not,  as  now,  with  the  two  classes  of  unqualified  persons  who  may  act  as  auditor. 

SUBMISSION 

183.  Section  161  (I)  should  be  amended  so  as  to  provide  that  a person  shall  not  be 
qualified  for  appointment  as  auditor  of  a company  unless  either: 

(a)  he  is  a member  of  one  of  the  following  bodies: 

The  Institute  of  Chartered  Accountants  in  England  and  Wales 
The  Institute  of  Chartered  Accountants  of  Scotland 
The  Association  of  Certified  and  Corporate  Accountants 
The  Institute  of  Chartered  Accountants  in  Ireland 
provided  that  any  of  the  foregoing  bodies  may  be  removed  from  and  any  other 
body  of  accountants  established  in  the  United  Kingdom  may  be  added  to  this 
provision  by  regulation  requiring  an  affirmative  resolution  of  both  Houses  of 
Parliament  and  provided  further  that  the  Board  of  Trade  may  authorise  a person 
to  be  appointed  as  auditor  by  virtue  of  suitable  qualifications  obtained  outside  the 
United  Kingdom;  or 

(b)  he  is  for  the  time  being  authorised  by  the  Board  of  Trade  to  be  so  appointed  as 
having  obtained  adequate  knowledge  and  experience  in  the  course  of  his  employ- 
ment by  a member  of  a body  of  accountants  specified  in  (a)  above  or  as  having 
practised  in  Great  Britain  as  an  accountant  before  6th  August,  1947. 

184  If'ris  usual  for  accountants  to  practise  in  partnership  and  to  be  appointed  as 
auditors  in  their  firm  name.  The  Act  does  not  however  refer  specifically  to  the  appoint- 
ment of  a firm  as  auditors,  except  for  the  reference  to  Scottish  firms  in  section  161  (4). 
(In  Scotland  a partnership  firm  is  in  law  an  entity  separate  from  the  individual  partners 
and  as  this  separate  entity  cannot  possess  any  accountancy  qualification  a Scottish 
firm  would  be  ineligible  for  appointment  as  auditors  if  the  Act  did  not  include  section 
161  (4).). 
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185.  The  absence  of  specific  reference  to  the  appointment  of  a partnership  firm 
(other  than  a Scottish  firm)  does  not  in  practice  cause  any  general  difficulty.  It  is 
assumed  that  the  appointment  of  a firm  is  in  law  the  appointment  of  all  the  partners 
of  that  firm  and  if  all  the  partners  are  eligible  for  appointment  then  the  firm  itself  is  so 
eligible.  Where  however  there  is  a change  in  the  constitution  of  a partnership  doubts 
may  arise  regarding  the  correct  procedure  under  the  Companies  Act.  These  doubts  do 
not  normally  give  rise  to  practical  difficulty  but  this  is  not  always  the  case  and  it  seems 
desirable  that  the  legal  position  should  be  clarified. 

186.  In  the  few  cases  where  difficulty  does  arise  the  position  is  complicated  by  the 
automatic  reappointment  provisions  of  section  159  (2)  whereby  at  any  annual  general 
meeting  a retiring  auditor  is  reappointed  without  any  resolution  being  passed,  except 
in  the  circumstances  specified  in  the  section.  There  is  no  necessity  for  the  automatic 
reappointment  procedure  and  its  removal  would  facilitate  the  clarification  of  the  position 
of  partnership  firms. 

SUBMISSIONS 

187.  The  practice  which  obtained  under  the  1929  Act  whereby  a substantive  resolution 
was  required  for  the  appointment  of  auditors  at  each  annual  general  meeting  should  be 
revived  with  the  amendments  mentioned  below. 

188.  Subsection  (2)  of  section  159  should  be  replaced  by  a provision  whereby,  subject 
to  paragraphs  189  and  190  below,  it  shall  not  be  competent  to  a company  to  make  any 
change  in  the  auditors  at  an  annual  general  meeting  unless  notice  has  been  given  of  an 
intention  to  submit  at  that  meeting  a proposal  which  would  have  the  effect  that  any  of 
the  retiring  auditors  who  are  eligible  and  willing  to  act  shall  not  be  reappointed  or  that  a 
named  person  other  than  any  of  the  retiring  auditors  be  appointed . Such  notice  would  be 
subject  to  the  provisions  of  section  160. 

189.  Section  161  should  be  extended  so  as  to  make  it  clear  that,  subject  to  paragraph 
190  below: 

(a)  persons  who  are  in  partnership  may  be  appointed  as  auditors  in  their  firm  name 
provided  that  all  are  eligible  for  appointment 

(b)  such  an  appointment  will  constitute  the  appointment  jointly  of  all  those  who  are 
partners  in  the  firm  at  the  time  of  appointment  and  will  not  be  affected  as  regards 
the  surviving  or  continuing  partners  by  the  subsequent  death  or  retirement  of  a 
partner;  the  appointment  of  a retiring  partner  in  such  a firm  will  cease  upon  his 
retirement  from  the  partnership 

(c)  the  appointment  of  the  continuing  partners  will  not  be  affected  by  the  subsequent 
introduction  of  a new  partner  or  more  than  one  new  partner  who  jointly  with  those 
who  were  partners  at  the  time  when  the  firm  was  appointed  or  last  reappointed 
will,  therefore,  be  deemed  to  be  auditors  and  eligible  for  reappointment;  section 
159  and  section  160  (1)  shall  apply  to  such  a person  as  if  he  were  a retiring  auditor 
and  special  notice  shall  not  be  required  in  relation  to  his  appointment. 

190.  The  proposals  in  paragraph  189  above  should  be  subject  to  an  overriding  provision 
to  the  effect  that  a casual  vacancy  within  the  meaning  of  section  159  ( 6)  shall  be  deemed 
to  arise  where: 

(a)  more  than  one-half  of  those  who  were  partners  in  the  firm  at  the  time  when  the 
firm  was  appointed  or  last  reappointed  have  ceased  to  be  partners;  or 

(b)  the  number  of  new  partners  introduced  into  the  firm  exceeds  the  number  remaining 
of  those  who  were  partners  at  the  time  when  the  firm  was  appointed  or  last 
reappointed 

and  the  auditors  shall  be  under  obligation  to  notify  the  company  of  the  facts  required  to 
enable  its  directors  to  deal  with  such  a casual  vacancy. 
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191.  Subsection  (6)  of  section  159  ( which  enables  the  directors  to  fill  a casual  vacancy ) 
should  be  extended  to  require  the  directors  to  report  the  facts  in  their  next  report  to  the 
company  in  annual  general  meeting  and  to  require  an  affirmative  resolution  at  that  meeting 
as  a condition  precedent  to  the  reappointment  of  an  auditor  appointed  to  fill  such  a vacancy. 

192.  It  is  not  unknown  for  a person  to  be  nominated  as  auditor  of  a company 
without  his  knowledge.  Apart  from  the  fact  that  he  may  not  be  prepared  to  act  this 
causes  difficulty  in  relation  to  professional  conduct  on  a change  of  auditor. 

SUBMISSION 

193.  Section  160  should  be  amended  so  as  to  provide  that  notice  of  the  intended 
nomination  shall  be  sent  to  the  person  nominated  as  well  as  to  the  existing  auditor. 

194  Section  148  requires  the  annual  accounts  to  be  laid  before  the  company  in 
general  meeting  but  does  not  require  tbat  it  shall  be  the  annual  general  meeting. 
Auditors  are  appointed  at  an  annual  general  meeting  to  hold  office  until  the  con- 
clusion of  the  next  annual  general  meeting.  It  is  therefore  possible  for  the  auditors 
to  be  removed  (strictly  in  compliance  with  section  160)  by  calling  an  annual  general 
meeting  at  which  the  removal  of  the  auditors  is  the  only  business.  In  this  way  auditors 
can  be  and  have  been  removed  before  they  have  been  able  to  carry  out  their  duty 
of  reporting  to  the  shareholders  on  the  annual  accounts.  The  accounts,  reported  on 
by  new  auditors,  are  subsequently  laid  before  the  company  in  general  meeting.  While 
it  may  sometimes  be  useful  this  facility  is  open  to  abuse  and  the  Council  considers 
that  the  balance  of  advantage  lies  in  removing  it. 


SUBMISSION 

195.  In  order  to  prevent  the  removal  of  auditors  before  they  have  carried  out  their 
duties  ( which  at  present  can  be  achieved  by  calling  an  annual  general  meeting  at  which  no 
business  is  transacted  other  than  the  passing  of  a resolution  to  remove  the  auditors)  and 
also  for  the  reason  indicated  later  in  paragraph  220  of  head  No.  26  the  Act  snouId  be 
amended  to  provide  that  the  annual  accounts  with  the  auditors'  report  thereon  shall  be 
laid  before  the  company  at  its  annual  general  meeting. 


( b ) Duties  and  responsibilities  of  auditors 

196  The  essential  duty  resting  upon  auditors  is  to  report  whether  in  their  opinion 
the  accounts  present  a true  and  fair  view.  To  arrive  at  an  opinion  they  apply  their 
professional  skill  and  judgment  in  examining  the  accounts  and  the  underlying  records. 
Having  done  so  they  ought  not  to  be  required  to  do  more  than  report  their  opinion, 
with  such  reservations  as  may  be  necessary.  The  Ninth  Schedule  however  requires 
that  their  report  shall  contain  statements  on  all  the  matters  set  out  in  the  schedule, 
whereas  on  most  of  those  matters  it  is  unnecessary  to  comment  unless  the  auditors 
are  dissatisfied.  The  schedule  should  therefore  be  revised  to  enable  the  auditors  to 
report  their  opinion  without  specifying  matters  of  detail  on  which  they  have  satisfied 
themselves  in  reaching  that  opinion.  This  would  greatly  shorten  the  auditors  report 
in  normal  cases  and  would  result  in  any  reservations  being  more  readily  apparent  to 
the  shareholders. 

197.  The  Ninth  Schedule  is  also  unsatisfactory  in  that  it  does  not  recognise  that  the 
accounts  of  a company  may  not  show  a true  and  fair  view  if  it  is  a banking,  insurance 
or  other  company  which  under  Part  III  of  the  Eighth  Schedule  is  exempted 
from  disclosing  certain  information  essential  to  the  presentation  of  a true  and  fair  view. 

SUBMISSION 

198.  The  Ninth  Schedule  should  be  amended  to  the  form  set  out  at  the  end  of  this  head. 

199.  Auditors  of  holding  companies  would  be  assisted  considerably  if  ffiey  had 
a statutory  right  to  obtain  information  from  the  auditors  of  its  subsidiaries.  The  Councd 
considers^ that  such  a right  is  a necessary  counterpart  to  the  statutory  obligation 
resting  on  the  auditors  of  a holding  company  to  report  on  the  group  accounts. 
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SUBMISSION 

200.  Section  162  (3)  ( which  entitles  the  auditor  to  require  from  the  officers  of  the 
company  such  information  and  explanation  as  he  thinks  necessary ) should  be  extended  to 
entitle  the  auditor  to  require  such  information  and  explanation  as  he  thinks  necessary 
from  the  auditors  of  subsidiaries  of  the  company. 

(c)  Exemption  of  exempt  private  companies  from  the  provisions  of  Section  161 , Companies 

Act  1948 

201.  The  Act  requires  every  company  to  prepare  annual  accounts  and  have  them 
audited  for  the  shareholders.  A person  is  not  eligible  to  be  appointed  auditor  unless 
he  is  qualified  or  authorised  as  required  by  section  161  (1)  but  the  proviso  thereto 
enables  any  unqualified  or  unauthorised  person  to  be  appointed  where  the  company 
is  an  exempt  private  company.  This  exception  is  unsound  and  creates  dangers  to 
which  a company  should  not  be  permitted  to  expose  itself.  The  exception  was  intro- 
duced in  the  mistaken  belief  that  there  were  not  sufficient  qualified  auditors  to  act  for 
all  exempt  private  companies.  The  information  available  to  the  Council  indicates  that 
relatively  few  exempt  private  companies  have  auditors  who  are  not  qualified  or 
authorised  as  required  by  section  161  and  therefore  the  Council  is  satisfied  that  the 
removal  of  the  exception  would  not  create  difficulty  for  exempt  private  companies  in 
obtaining  qualified  auditors. 

202.  The  preceding  paragraph  is  concerned  with  the  professional  competence  of 
the  auditor  to  undertake  the  onerous  statutory  duty  with  which  he  is  charged.  Section 
161  (2)  contains  provisions  directed  towards  ensuring  that  the  auditor  shall  be  indepen- 
dent but  the  proviso  thereto  gives  an  important  exception ; it  enables  an  exempt  private 
company  to  appoint  as  auditor  a person  who  is  a partner  of  or  in  the  employment  of  an 
officer  or  servant  of  the  company.  The  Council  is  unanimous  in  the  view  that  a person 
who  is  in  the  employment  of  an  officer  or  servant  of  the  company  should  not  be  eligible 
for  appointment  as  auditor.  The  Council  is  not  unanimous  about  the  exception  in 
favour  of  a partner  of  an  officer  or  servant  of  the  company: 

(a)  some  members  of  the  Council  consider  that  the  independence  of  the  auditor 
is  of  paramount  importance,  that  an  important  matter  of  principle  is  involved 
and  that,  regardless  of  the  way  in  which  the  exception  may  have  hitherto 
operated  in  practice,  the  whole  of  the  exception  should  be  withdrawn 

( b ) a majority  of  members  of  the  Council  point  out  however  that  the  Council 
has  not  seen  any  evidence  that  abuse  has  flowed  from  the  exception,  which 
in  their  opinion  has  been  of  the  greatest  benefit  to  small  family  companies 
for  which  it  is  an  economical  and  convenient  arrangement;  they  consider 
that  the  exception  should  continue  to  be  available  to  private  companies  which 
wish  to  take  advantage  of  it. 

203.  If,  in  conformity  with  the  view  expressed  in  (b\  the  exception  is  not  with- 
drawn the  Council  considers  that  there  should  be  disclosure  where  applicable  of  the 
fact  that  advantage  has  been  taken  of  the  exception. 

SUBMISSIONS 

204.  The  proviso  to  section  161  (1)  ( under  which  a person  who  is  neither  qualified  nor 
authorised  may  be  appointed  auditor  of  an  exempt  private  company)  should  be  deleted; 
if  it  were  considered  to  be  necessary  to  preserve  existing  rights  the  deletion  could  be 
without  prejudice  to  the  appointment  or  reappointment  of  a person  as  auditor  of  any 
company  of  which  that  person  was  auditor  on  an  appointed  date. 

205.  The  proviso  to  section  161  (2)  (which  permits  a person  who  is  a partner  of  or  in 
the  employment  of  an  officer  or  servant  to  be  appointed  auditor  of  cm  exempt  private 
company)  should  be  amended  so  that: 

(a)  a person  who  is  in  the  employment  of  an  officer  or  servant  of  the  company  shall 
not  be  qualified  for  appointment  as  auditor 
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(b)  if  the  auditor  is  a partner  of  an  officer  or  servant  of  the  company  there  should 
be  a statutory  obligation  to  disclose  this  fact  in  the  notice  convening  the  annual 
general  meeting  ( but  if  the  submission  made  in  paragraph  187,  to  the  effect  that 
a substantive  resolution  should  be  required  for  the  appointment  of  auditors  at 
each  annual  general  meeting,  is  not  accepted  then  the  disclosure  should  be  made 
either  in  the  notice  convening  the  annual  general  meeting  or  in  the  directors 
report)* 

Proposed  revised  Ninth  Schedule.  See  paragraphs  196  to  198 
Statements  to  be  contained  in  the  auditors’  report 

206.  (11  In  their  report  the  auditors  shall  state: 

~ (a)  whether  in  their  opinion  the  balance  sheet  and  profit  and  loss  account  of  the 
company  or,  in  the  case  of  a holding  company  submitting  group  accounts,  the 
said  accounts  of  the  company  and  the  group  accounts,  are  properly  drawn  up 
in  accordance  with  the  provisions  of  this  Act  so  as  to  give  a true  and  fair 
view  of  the  state  of  the  company’s  affairs  at  the  date  of  its  balance  sheet  and 
of  its  profit  or  loss  for  its  financial  year  ended  on  that  date;  or 

(b)  in  the  case  of  a company  entitled  to  the  benefit  of  Part  III  of  the  Eighth 
V ’ Schedule  to  this  Act,  whether  in  their  opinion  the  balance  sheet  and  profit 
and  loss  account  of  the  company  or,  in  the  case  of  a holdmg  company  sub- 
mitting group  accounts,  the  said  accounts  of  the  company  and  the  group 
accounts  are  drawn  up  in  accordance  with  the  provisions  of  this  Act  so  as  to 
disclose,  to  the  extent  required  by  the  Act  for  the  class  of  company  concerned 
the  state  of  the  company’s  affairs  at  the  date  of  its  balance  sheet  and  its  profit 
or  loss  for  its  financial  year  ended  on  that  date. 

207.  (2)  The  auditors’  report  shall  contain  statements  which  in  their  opinion  are 

necessary  if:  . 

(a)  they  have  not  obtained  all  the  information  and  explanations  which  to  the 
best  of  their  knowledge  and  belief  were  necessary  for  the  purposes  of  their 
audit;  or 

(b)  so  far  as  appears  from  their  examination,  books  of  account  have  not  been 
properly  kept  by  the  company;  or 

(c)  proper  returns  adequate  for  the  purposes  of  their  audit  have  not  been  received 
from  branches  not  visited  by  them;  or 

(d)  the  company’s  balance  sheet  and  profit  and  loss  account  are  not  in  agreement 
with  the  books  of  account  and  returns  from  branches. 

23.  Provisions  as  to  Returns 

208.  There  appears  to  be  no  particular  significance  or  merit  in  the  requirement 
under  the  Sixth  Schedule  that  the  fourteenth  day  after  the  annual  general  meeting  is 
the  date  to  which  the  annual  return  must  be  made  up. 

SUBMISSION 

209  The  annual  return  should  be  made  up  as  on  the  date  of  the  general  meeting  at 
which  the  annual  accounts  are  laid  before  the  company  and  the  return  should  be  submitted 
to  the  registrar  of  companies  within  twenty-eight  days  after  the  date  on  which  tha.  meeting 
is  concluded. 

210.  The  main  reason  for  the  requirement  to  file  an  annual  return  is 
available  to  the  public  the  information  contained  therein.  The  practical  value  of  this 
facility  is  however  reduced  considerably  because  the  file  is  available  for  inspection  only 
in  London,  or  in  Edinburgh  if  the  registered  office  is  m Scotland. 

* Amended  as  requested  in  Q.  6418,  page  1378. 

1428 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


11th  March,  1961]  memorandum  by  the  council  of  the  [Continued 

INSTITUTE  OF  CHARTERED  ACCOUNTANTS  IN  ENGLAND  AND  WALES 


SUBMISSION 

211.  A member  of  the  public  should  be  entitled  on  payment  of  a nominal  fee  to  inspect 
at  the  company's  registered  office  a copy  of  each  annual  return  duly  signed  by  a director 
and  by  the  secretary. 

212.  The  detailed  requirements  regarding  the  contents  of  the  annual  return  need  to 
be  examined  with  a view  to  improvement  and  the  elimination  of  any  details  which 
are  of  no  practical  value.  Examples  of  matters  which  need  attention  are: 

(a)  a separate  form  of  annual  return  should  be  prescribed  for  companies  whose 
issued  capital  consists  solely  of  stock  (see  however  paragraph  66  of  head 
No.  12) 

(b)  having  regard  to  the  work  involved  and  the  doubtful  utility  of  the  information, 
there  should  be  reconsideration  of  the  requirement  under  item  5 of  Part  II  of 
the  Sixth  Schedule  to  show  in  the  annual  return  particulars  of  shares  trans- 
ferred since  the  last  return  (or  since  incorporation)  by  persons  who  are  still 
members  and  by  persons  who  have  ceased  to  be  members 

(c)  the  information  to  be  given  in  respect  of  forfeited  shares  and  shares  issued  at 
a discount  appears  to  be  unnecessarily  detailed. 

213.  Similarly,  an  examination  of  the  detailed  requirements  relating  to  other  returns 
could  usefully  be  made  with  the  same  object.  For  example: 

(a)  the  return  of  allotments  under  section  52  (1)  (a)  is  required  to  show  the 
names,  addresses  and  descriptions  of  the  allottees;  the  inclusion  of  the  descrip- 
tions appears  to  serve  no  useful  purpose 

( b ) when  a company  increases  its  capital  it  is  required  to  file  two  statements  which 
are  almost  identical,  one  under  section  63  and  one  under  the  Stamp  Act;  with 
slight  adaptation  one  form  could  serve  both  purposes. 

214.  Such  an  examination  of  detailed  requirements  could  however  best  be  under- 
taken after  the  Company  Law  Committee  has  completed  its  work.  At  that  stage  the 
Council  would  be  pleased  to  assist  with  suggestions. 

SUBMISSION 

215.  In  due  course  there  should  be  an  examination  of  the  detailed  requirements 
regarding  the  contents  of  the  annual  return  and  of  other  returns. 

24.  Company  and  Business  Names 

Effectiveness  of  present  provisions  (see  sections  17  to  19,  Companies  Act,  1948  and  the 
Registration  of  Business  Names  Act,  1916);  similarity  of  names;  misleading  names 

216.  The  Council  has  no  major  points  to  raise  regarding  the  nature  and  operation 
of  the  Registration  of  Business  Names  Act,  1916,  and  the  provisions  of  the  Companies 
Act,  1948,  relating  to  company  and  business  names.  The  Council’s  attention  has 
however  been  drawn  to  two  matters  which  appear  to  need  consideration: 

(a)  it  seems  undesirable  that  a company  should  be  registered  with  a name  which 
is  the  same  as  that  of  an  unincorporated  organisation  already  registered  under 
the  Registration  of  Business  Names  Act  (and  vice  versa ) 

(b)  there  appears  to  be  an  anomaly  under  the  Registration  of  Business  Names 
Act  with  the  result  that  a Mr.  Smith  and  a Mr.  Brown  may  carry  on  business 
as  Smith  & Brown  without  being  registered  and  complying  with  the  require- 
ments of  the  Act,  but  if  they  carry  on  business  as  J.  Smith  & T.  Brown  they 
are  required  to  register  and  comply  with  the  Act;  it  is  illogical  to  exempt 
from  registration  where  either  the  full  names  (including  full  Christian  names) 
are  used  or  the  surnames  only  are  used,  but  to  require  registration  where 
surnames  and  initials  are  used. 

25.  Foreign  Companies 

217.  Companies  which  trade  in  Great  Britain  but  which  are  incorporated  outside 
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Great  Britain  are  required  by  the  Companies  Act,  1948,  to  give  as  much  information 
about  their  companies  as  would  be  required  of  a company  incorporated  in  Great 
Britain.  The  Council  has  no  comment  to  make  on  this  position. 

26.  Internal  Management  and  Administration 

(a)  Annual  and  other  general  meetings 

218.  Section  131  (1)  is  construed  as  requiring  an  annual  general  meeting  to  be  held 
in  each  calendar  year  and  as  prohibiting  the  holding  of  more  than  one  annual  general 
meeting  in  the  same  calendar  year.  If  this  construction  is  correct  the  section  creates 
unnecessary  practical  difficulties  for  some  companies.  Thus: 

(a)  a company  which  normally  holds  its  annual  general  meeting  late  in  the  calendar 
year  may  on  occasion  find  that  it  is  not  possible  to  issue  its  accounts  and 
directors’  report  until  later  than  usual  with  the  result  that  in  order  to  comply 
with  the  Act  an  annual  general  meeting  is  held  in  December  and  immediately 
adjourned,  the  effective  meeting  being  held  in  January 

(b)  a company  which  normally  holds  its  annual  general  meeting  in  January  is 
prevented  from  holding  the  next  annual  general  meeting  in  December  of  the 
same  year  even  though  it  may  have  good  reasons  for  wishing  to  do  so. 

SUBMISSION 

219.  Section  131  should  be  amended  so  as  to  remove  the  requirement  to  hold  an  annual 
general  meeting  in  each  calendar  year  ( which  is  the  construction  now  placed  on  the  words 
“ in  each  year  ”)  while  retaining  the  requirement  to  hold  an  annual  general  meeting  not 
later  than  fifteen  months  after  the  date  of  the  previous  annual  general  meeting  but  with 
power  to  the  Board  of  Trade  to  extend  this  period  on  application  by  the  company . 

220.  It  is  normal  practice  to  lay  the  annual  accounts  before  the  company  at  its 
annual  general  meeting,  but  section  148  does  not  require  this  to  be  done;  it  requires 
the  annual  accounts  to  be  laid  before  the  company  “ in  general  meeting  ”.  An  annual 
general  meeting  has  little  significance  unless  the  accounts  and  the  directors’  report  are 
laid  before  the  meeting  and  it  is  therefore  desirable  that  this  should  be  a requirement 
of  the  law.  (This  is  also  desirable  for  another  reason  explained  in  paragraphs  194  and 
195  of  head  No.  22  in  connection  with  the  removal  of  auditors.) 

221.  Section  148  specifies  the  maximum  period  which  may  elapse  between  the  date 
to  which  the  annual  accounts  are  made  up  and  the  date  of  the  meeting  at  which  they 
are  laid  before  the  members.  This  period  could  with  advantage  be  reduced. 

SUBMISSION 

222.  Section  148  should  be  amended  so  that: 

(a)  the  annual  accounts  (at  present  required  to  be  laid  before  the  company  “ in 
general  meeting  ”)  shall  be  laid  before  the  company  at  the  annual  general  meeting 

(b)  the  annual  accounts  shall  be  made  up  to  a date  not  earlier  than  six  months 
( instead  of  the  present  nine  months)  before  the  date  of  the  meeting  at  which  they 
are  laid  before  the  members,  or  nine  months  ( instead  of  the  present  twelve 
months)  in  the  case  of  a company  carrying  on  business  or  having  interests  abroad ; 
provided  that  the  Board  of  Trade  shall  have  power  to  extend  the  period  of  six 
or  nine  months  on  application  by  the  company. 

223.  The  minimum  period  of  notice  required  for  the  calling  of  an  airnual  general 
meeting  is  considered  to  be  too  long  and  it  reduces  unnecessarily  the  time  available 
for  preparation  of  the  documents  to  be  issued  for  the  meeting. 

224.  The  twenty-one  days’  notice  for  an  annual  general  meeting  may  be  waived  by 
agreement  of  all  the  members  entitled  to  attend  and  vote;  but  the  period  for  any  other 
general  meeting  may  be  waived  by  agreement  of  a large  majority  of  the  members 
entitled  to  attend  and  vote.  There  appears  to  be  no  necessity  for  the  more  stringent 
requirement  in  relation  to  the  annual  general  meeting.  The  Act  does  not  require  the 
agreement  of  the  auditors,  although  they  have  an  important  right  of  attendance. 
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SUBMISSION 

225.  Section  133  should  be  amended  so  that: 

(a)  the  minimum  length  of  notice  for  an  annual  general  meeting  would  be  reduced 
from  twenty-one  to  fourteen  days 

(b)  notice  of  an  annual  general  meeting  could  be  waived  by  the  same  majority  as 
that  now  required for  any  other  general  meeting,  instead  of  the  present  requirement 
that  all  the  members  must  agree 

(c)  having  regard  to  section  162  (4),  which  entitles  the  auditors  to  attend  any  general 
meeting  and  to  be  heard  on  any  part  of  the  business  of  the  meeting  which  concerns 
them  as  auditors , the  agreement  of  the  auditors  shall  be  required  for  the  weaving 
of  the  normal  period  of  notice  of  a general  meeting. 

( b ) Mode  of  passing  extraordinary  and  special  resolutions 

226.  The  only  practical  difference  between  an  extraordinary  resolution  and  a special 
resolution  is  that  fourteen  days’  notice  of  the  meeting  is  required  for  the  former  and 
twenty-one  days  for  the  latter.  There  appears  to  be  no  merit  in  this  distinction  and  the 
period  of  twenty-one  days  is  considered  to  be  unduly  long. 

SUBMISSION 

227.  References  to  extraordinary  resolutions  should  be  removed  from  the  Act  and 
replaced  by  references  to  special  resolutions  (or  vice  versa)  and  the  minimum  period  of 
notice  should  be  fourteen  days. 

228.  It  is  generally  accepted  that  a special  or  an  extraordinary  resolution  is  passed 
if  not  less  than  75  per  cent,  of  those  voting  vote  in  favour.  Arguments  do  however 
arise  from  time  to  time  on  the  basis  that  the  words  “ a majority  of  ” which  appear  in 
section  141  require  a majority  ( that  is  to  say  the  difference  between  the  number  voting 
for  and  the  number  voting  against)  of  not  less  than  75  per  cent. ; on  this  basis  at  least 
87£  per  cent,  of  those  voting  must  vote  in  favour  in  order  that  the  difference  between 
87f  per  cent,  for  and  12£  per  cent,  against  shall  be  75  per  cent,  of  those  voting. 

SUBMISSION 

229.  Section  141  should  be  amended  by  deleting  the  words  “ a majority  of”  in  sub- 
section ( 1 ) and  making  consequential  amendments  to  the  remainder  of  the  section. 

230.  Section  143  (1)  causes  expense  and  inconvenience  because  it  does  not  recognise 
that  copies  of  resolutions  or  agreements  in  a form  suitable  for  filing  with  the  Registrar 
can  be  made  by  means  other  than  printing. 

SUBMISSION 

231.  Section  143  (1)  which  at  present  requires  printed  copies  of  resolutions  or  agree- 
ments to  be  sent  to  the  Registrar  of  Companies  should  be  amended  so  that  the  copies  shall 
be  in  typescript,  either  printed  or  copied  by  other  means. 

( c ) Securing  proper  disclosure  of  information  in  circulars  seeking  proxy  votes 

232.  In  recent  years  it  has  become  common  practice  for  directors  to  seek  proxies 
from  members  entitled  to  attend  and  vote  at  a meeting  of  the  company.  To  comply 
with  the  requirements  of  The  Stock  Exchange,  London,  the  practice  of  companies 
whose  shares  are  quoted  thereon  is  to  send  proxy  forms  to  shareholders  and  debenture- 
holders  entitled  to  attend  and  vote  in  all  cases  where  proposals  other  than  those  of  a 
purely  routine  nature  are  to  be  considered.  Good  practice  is  to  word  the  proxy  forms 
so  that  a shareholder  or  debenture-holder  may  vote  either  for  or  against  each  separate 
resolution  and  this  could  with  advantage  be  required  by  law. 

SUBMISSION 

233.  Proxy  forms  sent  to  members  and  debenture-holders  should  be  in  such  form  that 
a member  or  debenture-holder  may  appoint  a proxy  to  vote  either  for  or  against  each 
separate  resolution. 
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(d)  Exercise  of  voting  rights  in  cases  of  interlocking  shareholdings,  unit  trusts,  and  in 
other  special  cases,  e.g.,  by  trustees  of  pension  and  welfare  funds  for  employees  in 
relation  to  shares  held  by  such  funds  in  the  employer  or  any  associated  company 

234.  Amounts  set  aside  for  the  benefit  of  employees  of  a company,  either  by  way 
of  pension  funds  or  otherwise,  are  sometimes  invested  in  shares  of  the  company.  If  a 
substantial  number  of  shares  carrying  voting  rights  is  held  in  this  way  by  trustees  for 
employees  and  the  directors  are  able  to  influence  the  way  in  which  the  trustees  use  their 
votes  the  result  may  be  that  the  directors  are  able  to  ensure  that  their  proposals  and 
actions  are  invariably  approved  at  a general  meeting  of  the  company.  Conversely,  the 
position  may  be  such  that  the  employees,  through  the  trustees,  are  virtually  in  control 
of  the  company. 

SUBMISSION 

235.  The  Council  expresses  no  opinion  on  the  desirability  or  otherwise  of  shares  of  a 
company  being  held  by  trustees  of  pension  or  other  funds  set  aside  for  the  benefit  of 
employees  of  that  company;  but  where  such  shares  carrying  voting  rights  are  held  the 
position  should  be  disclosed  and  a convenient  method  of  achieving  this  would  be  to  require 
them  to  be  recorded  in  the  register  of  shares  and  debentures  held  by  directors  {see 
paragraph  44  of  head  No.  6 ). 

21.  Winding-up 

Note. — The  sub-headings  below  were  not  shown  in  the  questionnaire. 

Insolvent  companies 
Calling  of  meetings 

236.  Fourteen  days’  notice  is  normally  required  for  a meeting  of  members  at  which 
to  propose  a resolution  for  a creditors’  voluntary  winding-up.  Section  293  requires  a 
meeting  of  creditors  to  be  held  on  the  same  day  or  the  next  day,  the  notice  to  be  issued 
simultaneously  with  the  notice  calling  the  meeting  of  members.  More  than  fourteen 
days  will  therefore  normally  elapse  between  the  date  when  it  is  decided  to  propose 
winding-up  and  the  date  when  a liquidator  is  appointed  by  the  creditors.  During 
this  period  the  state  of  affairs  may  deteriorate  with  the  result  that  creditors  will  receive 
less  than  would  have  been  available  if  earlier  action  had  been  taken  to  protect  the 
assets. 

237.  Conversely,  a meeting  of  creditors  may  be  held  at  such  short  notice  that  those 
able  to  attend  are  not  a representative  body.  This  arises  because  section  133  (3) 
enables  notice  of  a meeting  of  members  to  be  waived  by  agreement  of  a large  majority 
of  members  and  where  this  is  done  the  effect  of  section  293,  referred  to  in  the  preceding 
paragraph,  may  be  to  require  the  holding  of  a meeting  of  creditors  without  adequate 
notice. 

238.  These  conflicting  considerations  need  to  be  reconciled  by  amendment  of  the 
law  but  it  is  also  necessary  to  provide  for  the  position  where,  through  lack  of  informa- 
tion or  because  of  the  complexity  of  the  company’s  affairs,  it  is  impractical  to  call 
winding-up  meetings  of  members  and  creditors  within  the  normal  time.  The  conse- 
quent delay  in  appointing  a liquidator  may  be  detrimental  to  the  state  of  the  company. 
This  position  could  be  remedied  by  enabling  the  directors  to  appoint  a provisional 
liquidator  in  a creditors’  voluntary  winding-up,  as  the  Court  may  do  under  section  238 
in  a winding-up  by  the  Court. 

SUBMISSION 

239.  The  Companies  Act  should  be  amended  so  that: 

(a)  subject  to  (c)  below,  seven  days  should  be  specified  as  the  period  of  notice  required 
for  a meeting  of  members  at  which  a resolution  for  a creditors'  voluntary  winding- 
up  is  to  be  proposed;  seven  days'  notice  should  also  be  required  for  the  meeting 
of  creditors,  which  should  be  held  within  twenty-four  hours  after  the  meeting 
of  members 
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(b)  Section  133  (3),  which  enables  notice  of  a meeting  of  members  to  be  waived, 
should  be  made  inapplicable  to  a meeting  at  which  a resolution  for  a creditors' 
voluntary  winding-up  is  to  be  proposed 

(c)  the  directors  should  have  power  to  file  a declaration  that  the  company  cannot  by 
reason  of  its  liabilities  continue  its  business  and  that  meetings  of  the  company 
and  of  its  creditors  will  be  summoned  for  a date  not  trior e than  twenty-eight  days 
after  the  date  of  the  declaration.  On  filing  such  a declaration  the  directors  should 
be  required  to  appoint  forthwith  a provisional  liquidator  to  remain  in  office  for 
twenty-eight  days  or  such  extended  period  as  the  Board  of  Trade  may  allow , or 
until  the  earlier  appointment  of  a liquidator.  The  date  of  the  appointment  of 
the  propvisional  liquidator  should  be  treated  as  the  commencement  of  the  winding- 
up.  The  provisional  liquidator  should  be  protected  by  statute  in  relation  to  all 
acts  properly  done  by  him  and  should  be  entitled  to  adequate  remuneration  for 
his  services  and  to  reimbursement  of  all  expenses  properly  incurred. 

Responsibilities  of  directors 

240.  There  is  little  in  the  Companies  Act  to  discourage  directors  from  continuing 
the  business  of  a company  even  though  they  know  the  company  is  unable  to  pay  its 
creditors  as  the  amounts  due  to  them  fall  due  for  payment.  In  a winding-up  by  the 
Court  section  268  gives  the  Court  power  to  summon  directors  and  other  officers  or 
persons  for  an  examination  on  oath  if  they  are  suspected  of  having  property  of  a 
company,  but  this  is  for  the  purpose  of  discovering  property  of  the  company  and  not 
for  the  purpose  of  enquiring  into  the  conduct  of  the  director  or  other  person  before 
the  winding-up  of  the  company  was  commenced.  Section  270  gives  power  to  the  Court 
in  certain  circumstances  to  order  the  public  examination  of  the  promoter  and  officers 
of  a company  which  is  being  wound  up  by  the  Court.  If  there  were  a similar  power  in 
relation  to  any  winding-up  this  would  discourage  directors  from  continuing  the  business 
of  an  insolvent  company. 

241.  Section  332  makes  provision  for  the  Court  to  declare  that  any  persons,  who 
were  knowingly  parties  to  the  carrying  on  of  the  business  of  a company  with  intent 
to  defraud  creditors  of  the  company  or  creditors  of  any  other  person  of  for  any 
fraudulent  purpose,  are  to  be  personally  liable,  without  any  limitation  of  liability, 
for  all  or  any  of  the  debts  or  other  liabilities  of  the  company  as  the  Court  may  direct. 
The  section  requires  fraudulent  intent,  which  it  may  not  be  possible  to  establish  even 
though  the  directors  have  incurred  debts  in  a reckless  manner.  Personal  liability 
beyond  the  scope  of  this  section  would  be  a deterrent. 

SUBMISSION 

242.  The  Companies  Act  should  be  amended  to  give  the  Court  power  to  order: 

(a)  the  public  examination  of  the  directors  and  other  officers  of  a company  which 
is  found  on  winding-up  to  be  unable  to  pay  its  creditors  in  full 

( b ) that  any  director  or  other  officer  who  has  been  responsible  for  incurring  debts 
on  behalf  of  a company  in  a reckless  manner  shall  be  liable  without  any  limitation 
of  liability  for  all  or  any  of  the  debts  or  other  liabilities  so  incurred. 

Preferential  creditors 

243.  Section  319  (1)  (a)  (ii)  provides  that  the  Inland  Revenue  shall  be  a preferential 
creditor  in  respect  of  taxes  assessed  on  the  company  up  to  the  fifth  day  of  April  next 
before  the  date  of  the  winding-up  and  not  exceeding  in  the  whole  one  year’s  assessment. 
The  fifth  day  of  April  refers  to  income  tax  and  is  inappropriate  in  respect  of  profits 
tax  which  did  not  exist  when  the  section  was  originally  drafted.  The  effect  can  there- 
fore be  arbitrary,  for  example  when  the  accounting  period  for  profits  tax  ends  on 
30th  April. 

SUBMISSION 

244.  The  reference  to  the  fifth  day  of  April  should  be  omitted  from  section  319  ( 1 ) 
{a)  (ii)  so  that  it  relates  to  taxes  assessed  up  to  the  date  of  winding-up. 
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245  A right  of  subrogation  is  given  by  section  319  (4)  to  a lender  whose  advance 
is  used  for  the  payment  of  wages,  salaries,  or  holiday  remuneration,  so  that  he  may 
become  a preferential  creditor  in  a winding-up  in  respect  of  his  loan.  The  lender 
thus  gains  a benefit  in  the  nature  of  an  unregistered  charge  on  the  assets  of  a company. 

SUBMISSION 

246  A lender  who  exercises  a right  of  subrogation  by  reason  of  section  319  (4)  should 
be  a preferential  creditor  in  respect  of  his  loan  only  to  the  extent  of  an  amount  equal  to 
the  wages,  salaries  or  holiday  remuneration  paid  for  the  period  of  one  month  before  the 
date  of  the  commencement  of  the  winding-up. 


Arrangement  between  company  and  creditors 

247  Section  306  (1)  provides,  inter  alia,  that  any  arrangement  entered  into  between 
a company  about  to  be,  or  in  the  course  of  being,  wound  up  and  its  creditors  shall 
subject  to  a right  of  appeal,  be  binding  on  the  creditors  if  the  arrangement  is  acceded 
to  by  three-fourths  in  number  and  value  of  the  creditors. 


248  The  circumstances  of  a company  could  be  that,  whereas  a large  proportion 
of  the  total  amount  owing  to  creditors  is  due  to  a few  creditors,  the  majority  of  the 
creditors  have  small  sums  owing  to  them.  In  such  circumstances  the  result  ot  a 
reouest  to  the  creditors  to  accede  to  an  arrangement  between  the  company  and  the 
creditors  may  not  be  answered  by  as  many  as  three-fourths  in  number,  although  the 
arrangement  may  be  approved  by  a majority  greater  than  three-fourths  in  amount. 


SUBMISSION 


249  Section  306  (7)  should  be  amended  so  that  where  an  arrangement  between  a 
company  and  its  creditors  has  been  assented  to  by  three-fourths  in  value  of  the  creditors 
it  would  subject  to  appeal  to  the  Court,  be  binding  upon  all  the  creditors. 


Accounts  and  audit 

250  To  comply  with  the  requirements  of  section  148  the  directors  of  every  company 
have  to  submit  once  in  every  calendar  year  a profit  and  loss  account  and  a balance 
sheet  to  the  company  in  general  meeting.  If  the  company  passes  a resolution  to  wind 
up,  these  requirements  apparently  lapse.  Such  accounts,  made  up  to  date 

of  the  winding-up,  should  be  prepared  by  the  directors,  audited  and 
submitted  to  the  members.  In  a creditors’  voluntary  wmdmg-up  there  is,  however, 
the  practical  difficulty  of  lack  of  funds. 

SUBMISSION 

251.  A duty  should  be  placed  on  the  directors  of  a company  to  present  to  a meeting 
of  members,  at  the  company's  expense,  audited  accounts  covering  the  period  from  the 
last  audited  balance  sheet  to  the  date  of  the  commencement  of  a members  voluntary 
winding-up.  In  a creditors'  voluntary  winding-up  the  creditors  should  have  power  to 
require  such  accounts  to  be  presented  to  a meeting  of  creditors. 

252  In  a winding-up  by  the  Court  the  liquidator’s  accounts  are  audited  by  the 
Board  of  Trade  There  is  no  provision  for  audit  of  the  liquidator  s accounts  in  a 
voluntary  winding-up.  It  is  desirable  that  the  acounts  should  be  audited,  though  lack 
of  funds  presents  difficulty  when  the  company  is  insolvent. 

SUBMISSION 

253.  Company  law  should  provide  that  an  auditor  may  be  appointed  to  report  on  the 
liquidator’s  accounts,  the  appointment  to  be  made  and  the  remuneration  to  be  fixed  by 
the  members  in  a members'  voluntary  winding-up  and  by  the  committee  of  inspection  (or 
the  ^editors,  if  there  is  no  committee  of  inspection)  in  a creditors'  voluntary  wmdmg-up. 


Creditors  paid  in  full 

254  When  in  a creditors’  voluntary  winding-up,  the  creditors  have 
full  the  Companies  Act  does  not  make  provision  for  the  wmdmg-up  to 


been  paid  in 
be  converted 
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mt°  ? m,em!3e4rs  voluntary  winding-up.  When  creditors  have  been  paid  in  full  in  a 
creditors  winding-up  no  creditors  are  left  to  fix  the  remuneration  of  the  liquidator; 
this  should  be  fixed  by  the  members  of  the  company  who  will  be  interested  in  the 
disposal  of  the  surplus  funds  of  the  company. 


submission 

255.  Company  legislation  should  make  provision  for  a creditors'  voluntary  winding-up 

{°  be  converted  into  a members'  voluntary  winding-up  when  all  creditors  have  been  paid 
in  full.  y 

Gratuities  to  ex-employees 

256.  In  a members’  voluntary  winding-up  it  may  be  thought  desirable  to  provide 
gratuities  tor  employees  of  the  company  who  are  losing  employment  by  reason  of  the 
winding-up  of  the  company.  Once  the  decision  to  wind  up  has  been  made  it  will  not 
be  possible  to  pay  such  gratuities  unless  such  payments  are  an  “ object  ” of  the  com- 
pany under  its  memorandum  of  association  or  all  the  members  of  the  company 
approve  the  payment  of  the  gratuities.  It  may  not  be  possible  for  members  to  give 
approval;  for  example,  where  the  members  are  trustees,  or  where  they  are  abroad. 

submission 

257.  In  a members  voluntary  winding-up  the  liquidator  should  have  power,  with  the 
approval  of  the  company  in  general  meeting , to  pay  gratuities  to  employees  and  ex- 
employees of  the  company  or  to  classes  of  such  employees  and  ex-employees. 

Contributories 

258.  Section  212  sets  out  the  circumstances  in  which  present  and  past  members  of  a 
company  may  be  liable  in  respect  of  the  debts  of  the  company  as  contributories.  The 
liability  of  a contributory  is  limited  to  the  amount,  if  any,  unpaid  on  the  shares  in 
respect  of  which  he  is  liable  as  a present  or  past  member.  If  therefore  all  the  present 
and  past  members  have  held  only  fully-paid  shares  or  stock  of  the  company  there  can 
be  no  present  or  past  members  liable  as  contributories.  Strictly,  however,  liquidators 
are  bound  under  the  section  to  prepare  a list  of  all  the  present  and  certain  past  members 
of  a company  even  though  no  one  is  liable  as  a contributory. 

submission 

259.  A liquidator  should  not  be  required  to  prepare  lists  of  present  and  past  members 
where  the  capital  held  by  those  members  was  fully  paid. 

Winding-up  subject  to  supervision  of  the  Court 

260.  Sections  311  to  315  provide  a means  of  winding-up  subject  to  supervision  of 
the  Court.  This  method  of  winding-up  is  not  used  at  the  present  time  and  the  sections 
have  become  a dead-letter. 

SUBMISSION 

261.  The  Companies  Act  should  be  amended  by  deleting  references  to  winding-up 
subject  to  supervision  of  the  Court. 

Winding-up  by  the  Court 

262.  Section  218  (3)  provides  that  where  the  paid-up  share  capital  of  a company 
does  not  exceed  £10,000,  the  county  court  is  to  have  concurrent  jurisdiction  with  the 
High  Court  to  wind  up  the  company.  The  amount  of  £10,000  has  remained  unchanged 
since  1890. 

SUBMISSION 

263.  The  amount  of  £ 10,000  in  section  218  (3)  should  be  increased  to  £ 50,000 . 
Winding-up  Rules 

264.  Although  the  winding-up  rules  have  been  amended  from  time  to  time  they  are 
now  in  need  of  further  amendment  both  in  general  concept  and  in  detail.  They  need 
codifying,  indexing  and  cross-referencing  and  should  be  fitted  to  present-day  needs 
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when  liquidators  of  companies  are  normally  professional  accountants  subject  to  the 
discipline  of  their  professional  organisation.  The  Board  of  Trade  has  power  to  amend 
the  rules. 

SUBMISSION 

265.  The  Companies  ( Winding-up ) Rules  should  be  examined  after  the  work  of  the 
Company  Law  Committee  has  been  completed.  The  Council  will  be  pleased  to  assist  by 
submitting  suggestions  for  amendment  of  the  rules  to  bring  them  up  to  date. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

In  particular,  are  any  difficulties  caused  by  provisions  which  appear  obsolete  or  inappro- 
priate in  modem  conditions? 

266.  The  Council  does  not  wish  to  comment. 

1st  June,  1960. 


Supplementary  Memorandum  by  the  Council  of  The  Institute  of 
Chartered  Accountants  In  England  and  Wales 

21.  Accounts 

The  first  two  sections  of  this  supplementary  memorandum  relate  respectively  to  the 
share  premium  account  and  the  use  of  pre-acquisition  profits  of  subsidiaries.  In  certain 
circumstances  these  two  matters  are  closely  related.  The  following  paragraphs  indicate 
that  as  a general  principle  the  share  premium  account  should  be  regarded  as  being  in  the 
nature  of  contributed  capital  and  the  pre-acquisition  profits  of  subsidiaries  should  not 
normally  be  regarded  as  available  for  revenue  purposes  from  the  standpoint  of  the  holding 
company  Experience  shows  however  that  there  are  circumstances  in  which  it  is  appro- 
priate to  depart  from  this  general  principle  and  the  difficult  problem  for  consideration  is  to 
determine  who  should,  be  responsible  for  authorising  the  departure.  The  conclusion 
reached  by  the  Council  is  that  this  authority  should  rest  with  those  who  are  responsible 
for  the  affairs  of  the  company,  that  is  to  say  the  directors  and  shareholders,  with  the 
additional  safeguard  that  the  auditors  of  the  company  should  also  be  satisfied  with  the 
nature  and  extent  of  the  departure. 

Share  premium  account 

267  It  is  an  accepted  accounting  principle  that  money  contributed  to  a company 
in  consideration  of  an  issue  of  its  shares  is  equally  a capital  contribution  whether  it 
represents  the  nominal  amount  of  the  share  capital  issued  or  partly  that  amount  and 
partly  a sum  described  as  a premium.  Were  it  not  that  under  United  Kingdom  law 
every  share  has  a nominal  par  value,  accounting  principles  would  require  the  whole 
contribution  to  be  taken  to  share  capital  account.  The  use  of  a share  premium  account 
in  conjunction  with  the  share  capital  account  recognises  this  principle  and  enables  the 
whole  capital  contribution  to  be  distinguished  from  reserves  arising  m the  ordinary 
course  of  business,  in  particular  from  amounts  which  are  available  for  dividend. 

268.  It  is  also  an  accepted  accounting  principle  that  moneys  contributed  as  capital 
should  not  be  returned  to  the  shareholders  by  way  of  dividend,  though  prior  to  the 
enactment  of  the  Companies  Act,  1947,  such  a return  was  permitted  by  law  except  in 
companies  whose  own  articles  of  association  prohibited  it.  The  present  law  on  the 
subject  is  contained  in  section  56  of  the  Companies  Act,  1948. 

269.  Section  56  provides  that  where  a company  issues  shares  at  a premium,  whether 
for  cash  or  otherwise,  a sum  equal  to  the  aggregate  amount  or  value  of  the  premiums 
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on  those  shares  must  be  transferred  to  a share  premium  account  which  (with  certain 
limited  exceptions  referred  to  in  paragraph  274  below)  is  subject  to  the  provisions  of 
the  Act  relating  to  the  reduction  of  capital.  No  difficulty  arises  where  shares  are  issued 
for  cash.  The  amount  to  be  taken  to  the  share  premium  account  is  the  amount  of  the 
cash  premium. 

270.  Where  however  shares  are  issued  for  a consideration  other  than  cash  it  is 
necessary  to  decide  whether  the  consideration  includes  a premium.  The  view  can  be 
taken  that  as  such  a consideration  has  money’s  worth  a proper  value  should  be  placed 
on  the  consideration  and  if  the  value  exceeds  the  nominal  amount  of  the  shares  issued 
then  the  excess  should  be  taken  to  the  share  premium  account.  This  would  be  in 
accordance  with  sound  accounting  and  appears  to  be  required  by  the  terms  of  section  56. 

271 . While  some  lawyers  take  that  view  others  have  a different  opinion.  Some  have 
expressed  the  view  that  shares  acquired  in  exchange  for  an  issue  of  shares  can  lawfully 
be  brought  into  the  accounts  of  the  issuing  company  on  the  basis  of  the  nominal  amount 
of  the  shares  issued  and  therefore  no  premium  arises,  notwithstanding  that  the  shares 
acquired  have  a market  value  greatly  in  excess  of  the  nominal  amount  of  the  shares 
issued  or  that  the  shares  of  the  company  are  themselves  quoted  in  the  market  at  a price 
above  their  nominal  amount. 

272.  In  this  connection  it  appears  that  different  lawyers  hold  different  opinions 
about  the  effect  of  the  decision  in  Head  {Henry)  & Co.  Ltd.  v.  Ropner  Holdings  Ltd. 
([1952]  1 Ch.  124).  One  view  is  that  the  case  established  that  where  shares  are  issued 
for  a consideration  other  than  cash  and  the  value  of  the  assets  acquired  is  greater  than 
the  nominal  amount  of  the  shares  issued  then  the  excess  is  a premium  to  which  section 
56  applies.  Another  view  is  that  the  case  did  no  more  than  establish  that  if  the  assets 
acquired  are  brought  into  the  accounts  at  a value  in  excess  of  the  nominal  amount  of 
the  shares  issued  then  the  excess  must  be  treated  as  a share  premium;  but  that  the  case 
did  not  establish  that  it  is  necessary  in  law  to  bring  them  into  the  accounts  at  such  a 
value.  It  is  highly  desirable  that  the  law  should  be  clarified. 

273.  In  view  of  the  differences  of  opinion  among  lawyers  as  to  whether  a premium 
account  should  be  established  where  there  is  an  exchange  of  shares  the  Council  has 
considered  whether  it  is  proper  to  apply  to  such  transactions  any  accounting  principle 
different  from  that  applicable  to  an  issue  of  shares  for  cash.  It  is  difficult  to  put  forward 
tenable  proposals  to  that  effect  and  this  leads  to  the  conclusion  that  the  principle 
indicated  in  paragraph  270  above  (placing  a proper  value  on  the  consideration  received) 
should  always  be  applied  and  if  the  value  of  the  consideration  exceeds  the  nominal 
amount  of  the  shares  issued  then  the  excess  should  be  treated  as  share  premium. 

274.  The  restrictions  on  the  use  of  the  share  premium  account  should  however 
be  reconsidered.  In  paragraph  139  of  its  first  memorandum  the  Council  referred  to 
section  56  (2)  which  permits  the  share  premium  account  to  be  used  for  writing  off 
preliminary  expenses  and  the  expenses  of  any  issue  of  shares  or  debentures;  and  in 
paragraph  140  the  Council  submitted  that  it  should  be  made  clear  that  this  includes  the 
writing  off  of  any  stamp  duty  paid  on  the  creation  of  share  capital  or  loan  capital. 
This  principle  of  permitting  the  premium  to  be  applied  in  writing  off  certain  “ intan- 
gibles ” could,  with  suitable  safeguards,  properly  be  extended  so  as  to  enable  it  to  be 
applied  to  eliminate  or  reduce  the  “ goodwill  element  ” arising  on  the  acquisition  of  a 
subsidiary,  or  of  a business,  by  means  of  an  issue  of  shares. 

275.  The  use  of  the  share  premium  account  in  the  manner  suggested  in  the  preceding 
paragraph  would  have  the  advantage  of  enabling  a company  to  eliminate  from  its 
balance  sheet  or  its  consolidated  balance  sheet  an  intangible  item  which  may  have  no 
practical  significance  where  it  is  balanced  on  the  other  side  by  an  item  of  share  premium. 
The  proposal  would  not  operate  to  relieve  the  profit  and  loss  account  of  charges  which 
ought  properly  to  be  borne  by  that  account. 

276.  The  directors  of  a company  have  a statutory  duty  to  ensure  that  the  annual 
accounts  show  a true  and  fair  view  of  the  state  of  the  company’s  affairs;  and  the 
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auditors  have  a statutory  duty  to  report  whether  in  their  opinion  the  accounts  so 
comply  with  the  Act.  In  discharging  these  statutory  duties  the  directors  and  the 
auditors  have  to  exercise  their  judgment  on  a great  many  matters  and  it  is  considered 
that  the  appropriate  treatment  of  a share  premium  arising  on  an  exchange  of  shares, 
or  on  an  issue  of  shares  to  acquire  a business,  should  be  one  of  those  matters.  The 
submission  made  below  is  on  the  basis  that  the  law  should  be  amended  to  achieve  that 
position. 

SUBMISSION 

277.  Section  56  should  be  amended  in  the  following  respects: 

(a)  it  should  make  clear  that  whatever  the  nature  of  the  consideration  received  for 
an  issue  of  shares,  i.e.,  whether  cash  or  other  than  cash,  a proper  value  should  be 
placed  upon  it  by  the  issuing  company.  If  this  value  exceeds  the  nominal  amount 
of  the  shares  issued  the  excess  should  be  treated  as  a premium.  The  proper  value 
should  be  determined  for  this  purpose  by  reference  to  all  relevant  information 

( b ) except  as  now  specified  in  the  section,  the  amount  standing  on  share  premium 
account  should  not  be  reduced  except  for  the  following  purposes: 

(i)  as  submitted  in  paragraph  140  of  the  Council’s  first  memorandum,  the 
section  should  make  clear  that  the  share  premium  account  may  be  applied 
to  write  off  any  stamp  duty  paid  on  the  creation  of  share  capital  or  loan 
capital 

( u ) subject  to  the  conditions  specified  in  (c)  below,  to  reduce  or  eliminate  the 
amount  of  the  “ goodwill ” item  which  would  otherwise  be  included  in  the 
accounts  of  the  company  and/or  its  group  accounts  as  a result  of  the 
acquisition,  in  exchange  for  the  issue  of  shares  to  which  the  premium 
relates,  of  a business  or  goodwill  or  of  interests  in  a subsidiary;  and  to 
make  a corresponding  reduction,  when  and  to  the  extent  that  it  becomes 
necessary  in  the  amount  at  which  the  shares  in  the  subsidiary  are  carried 
in  the  books  of  the  company.  For  this  purpose  “ goodwill  ” includes  any 
intangible  item  arising  in  consequence  of  the  treatment  of  pre-acquisition 
reserves  of  the  subsidiary  as  revenue  reserves  for  the  purpose  of  the  holding 
company’s  group  accounts  ( see  paragraph  286) 

(c)  any  reduction  of  the  share  premium  account  for  the  purpose  referred  to  in  (ii) 
above  shall  be  subject  to  all  the  following  conditions: 

© the  right  to  make  such  a reduction  shall  have  been  reserved  in  the  terms  of 
issue  of  the  shares  at  a premium  ( except  that  there  should  be  appropriate 
transitional  exemption  for  the  benefit  of  companies  which  have  already 
issued  shares  at  a premium  without  reserving  such  right);  and 

(ii)  the  reduction  shall  be  authorised  by  specific  resolution  of  the  shareholders; 
and 

(Hi)  the  accounts  shall  disclose  the  manner  in  which  the  premium  has  been 
applied  and  shall  contain  statements  by  the  directors  and  by  the  auditors 
that  in  their  opinion,  having  regard  to  all  relevant  circumstances,  the  treat- 
ment adopted  is  consistent  with  the  presentation  of  a true  and  fair  view 
of  the  state  of  the  company’s  affairs. 


Use  of  pre-acquisition  profits  of  subsidiaries 

Note  —In  paragraphs  141  and  142  of  its  first  memorandum  the  Council  dealt  with 
what  appearsPto  be  a drafting  error  in  paragraph  15  (4)  of  the  Eighth  Schedule.  The 
paragraphs  below  relate  to  the  general  question  of  pre-acquisition  profits. 

278  Where  a company  purchases  shares  in  another  company  to  an  extent  sufficient 
to  "make  that  other  company  its  subsidiary,  the  asset  which  the  holding  company 
acquires  consists  of  shares  in  the  subsidiary  but  those  shares  represent  the  whole  of  the 
net  assets  of  the  subsidiary  (or  the  appropriate  proportion  thereof  where  there  are 
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minority  interests).  The  holding  company’s  real  investment  is  therefore  in  the  under- 
lying assets  of  the  subsidiary.  If  the  subsidiary  declares  a dividend  out  of  profits 
earned  prior  to  the  acquisition  of  the  subsidiary  by  the  holding  company  the  dividend 
received  by  the  holding  company  is  in  effect  a return  of  part  of  the  capital  investment 
and  should  be  applied  by  the  holding  company  in  reduction  of  the  cost  of  the  investment. 

279.  As  a matter  of  accounting  principle  therefore  the  reserves  of  a subsidiary  on 
the  date  as  from  which  the  shares  in  the  subsidiary  were  acquired  should  be  treated 
by  the  holding  company  as  being  of  a capital  nature  and  not  normally  be  brought 
into  account  in  determining  the  profits  which  in  the  hands  of  the  holding  company 
may  properly  be  regarded  as  available  for  distribution  to  its  shareholders.  The 
Committee  on  Company  Law  Amendment  recommended  in  paragraph  123  of  its 
Report  (Cmd.  6659)  that  this  principle  should  be  specifically  incorporated  into  company 
law.  The  section  proposed  by  that  Committee  was  not  adopted  and  there  is  doubt 
as  to  how  far  paragraphs  15  (4)  and  15  (5)  of  the  Eighth  Schedule  to  the  Companies 
Act  1948  give  effect  to  the  principle. 

280.  Paragraphs  15  (4)  and  15  (5)  of  the  Eighth  Schedule  relate  to  the  statement 
which  is  required  to  be  annexed  to  the  balance  sheet  where  group  accounts  are  not 
submitted.  For  that  purpose  paragraph  15  (5)  prohibits  (subject  to  a specified  excep- 
tion) the  treatment  of  pre-acquisition  profits  or  losses  as  being  revenue  profits  or  losses 
in  the  accounts  of  the  holding  company.  The  paragraph  also  includes  in  parentheses 
the  words  “ for  that  or  any  other  purpose  ”.  The  meaning  of  these  words  is  not  clear. 
Some  lawyers  consider  that  they  give  effect  to  the  principle  recommended  by  the 
Committee  on  Company  Law  Amendment  but  other  lawyers  do  not  accept  that  view. 

281.  The  Council  considers  that  the  principle  referred  to  in  paragraph  279  above 
should  be  embodied  in  company  law  and  should  not  be  subject  to  any  exception 
where  the  shares  in  a subsidiary  are  purchased  for  cash  or  other  assets  of  the  holding 
company  or  in  exchange  for  an  issue  of  debentures  or  other  securities  which  create  a 
liability  of  the  holding  company.  Where  however  the  shares  in  a subsidiary  are 
acquired  in  exchange  for  an  issue  of  shares  of  the  holding  company  (or  such  shares 
together  with  cash  or  other  assets)  additional  considerations  arise.  The  effect  of  such 
an  exchange  is  that  the  shareholders  in  the  subsidiary  become  instead  shareholders  in 
the  holding  company  and  it  is  appropriate,  subject  to  certain  safeguards,  that  if  the 
parties  to  the  exchange  are  agreeable  the  holding  company  should  be  permitted  to 
treat  the  pre-acquisition  reserves  of  the  subsidiary  as  being  of  a revenue  nature  from  the 
standpoint  of  the  holding  company. 

282.  This  is  a matter  which  concerns  only  the  shareholders  and  not  the  creditors 
of  either  company.  Any  distribution  by  the  subsidiary  out  of  pre-acquisition  reserves 
would  not  exceed  the  amount  which  it  could  have  distributed  before  or  at  the  time  of 
the  acquisition;  and  the  creditors  of  the  subsidiary  are  unaffected  by  whether  the 
holding  company  treats  the  dividend  received  as  being  revenue  or  capital.  Similarly, 
the  creditors  of  the  holding  company  have  never  had  an  interest  in  the  reserves  of  the 
subsidiary  and  where  the  acquisition  is  made  in  exchange  for  an  issue  of  shares  by  the 
holding  company  they  are  not  prejudiced  by  the  way  in  which  the  holding  company 
deals  with  the  dividend  received. 

283.  Paragraphs  (a)  and  ( b ) of  paragraph  15  (5)  of  the  Eighth  Schedule  already 
permit  the  pre-acquisition  reserves  of  subsidiaries  to  remain  (for  the  purpose  of  that 
paragraph)  as  revenue  reserves  when  there  is  a transfer  of  ownership  of  a subsidiary 
within  an  existing  group,  that  is  to  say  where  a subsidiary  acquires  shares  in  a fellow 
subsidiary  either  from  the  holding  company  or  from  another  fellow  subsidiary.  There 
should  be  similar  preservation  of  the  revenue  nature  of  reserves  where  a reorganisation 
is  brought  about  by  the  formation  of  a new  holding  company  which  is  superimposed 
on  an  existing  company.  Thus  an  existing  company  (whether  a holding  company  or 
not)  may  find  it  advantageous  to  reorganise  its  affairs  so  that  it  becomes  a subsidiary 
of  a new  holding  company  which  issues  its  own  shares  to  the  shareholders  in  the 
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existing  company  in  exchange  for  their  shares  therein.  After  such  a transaction  there 
would  be  no  change  in  the  identity  of  the  shareholders  or  their  interests  in  the  group. 

284.  There  is  a great  variety  of  other  circumstances  in  which  exchanges  of  shares 
occur  with  or  without  additional  consideration  in  the  form  of  cash  or  other  assets. 
A new  company  may  be  formed  which  issues  its  shares  to  the  shareholders  of  two  or 
more  other  companies  in  exchange  for  their  shares  in  those  companies,  so  that  after  the 
transaction  the  shareholders  in  the  holding  company  consist  only  of  the  persons 
who  were  the  shareholders  of  the  acquired  companies.  The  parties  to  the  scheme 
may  consider  that  its  acceptance  requires  the  inclusion  of  a condition  that  to  a specified 
extent  the  revenue  reserves  of  the  subsidiaries  at  acquisition  should  be  available  for 
revenue  purposes  of  the  holding  company  in  order  that  they  may  continue  after  the 
exchange  to  enjoy  what  they  regard  as  reasonable  cover  by  way  of  revenue  reserves 
for  their  future  dividends.  An  existing  company  may  take  over  shares  in  several  other 
companies,  or  one  company  may  acquire  the  shares  of  another,  by  means  of  a trans- 
action involving  exchanges  of  shares.  The  amount,  if  any,  of  the  holding  company’s 
revenue  reserves  which  were  attributable  to  each  of  its  shares  before  the  acquisition 
under  such  a scheme  will  necessarily  be  reduced  by  the  admission  of  new  shareholders 
to  participate  in  those  reserves  unless  a corresponding  amount  of  the  subsidiary’s 
revenue  reserves  at  acquisition  is  available  for  treatment  by  the  holding  company  as 
revenue  after  acquisition.  There  may  be  circumstances  in  which  the  treatment  of  a 
subsidiary’s  reserves  at  acquisition  as  being  available  for  revenue  purposes  to  the  hold- 
ing company  after  acquisition  would  be  entirely  appropriate;  in  others  the  appropriate 
course  would  be  to  treat  the  reserves  as  capital  from  the  standpoint  of  the  holding 
company.  The  appropriate  treatment  of  the  revenue  reserves  of  the  companies 
concerned  can  be  determined  only  after  consideration  of  the  precise  nature  of  the  trans- 
action, the  value  of  the  shares  involved,  the  relative  interests  of  the  shareholders  of  the 
companies  before  and  after  the  exchange  and  the  conditions  on  which  the  exchange  is 
accepted  by  them. 

285.  The  Council  considers  that  it  is  impracticable  to  attempt  to  legislate  for  all  the 
different  circumstances  and  that  accordingly  there  should  be  suitable  provisions 
under  which  appropriate  treatment  can  be  decided  upon  in  relation  to  the  facts  of 
each  case.  The  directors  of  a company  have  a statutory  duty  to  ensure  that  the 
annual  accounts  show  a true  and  fair  view  of  the  state  of  the  company’s  affairs  as  on 
the  balance  sheet  date  and  a true  and  fair  view  of  the  profit  or  loss  for  the  financial 
year;  and  the  auditors  have  a statutory  duty  to  report  whether  in  their  opinion  the 
accounts  so  comply  with  the  Act.  The  Council  considers  that  the  appropriate  treat- 
ment of  pre-acquisition  reserves  should  be  decided  in  the  light  of  these  statutory 
requirements.  The  submissions  below  are  made  on  this  basis  with  the  further  safe- 
guards that  the  treatment  should  accord  with  the  conditions  on  which  the  shares  are 
acquired  and  that  a specific  resolution  of  the  shareholders  should  be  required  on  each 
occasion  when  pre-acquisition  reserves  are  actually  applied  by  the  holding  company 
for  purposes  for  which  they  would  only  be  available  if  they  were  revenue  reserves 
from  the  standpoint  of  the  group. 

SUBMISSION 

286.  Responsibility  should  be  placed  upon  the  directors  and  shareholders  to  ensure 
( and  upon  the  auditors  to  satisfy  themselves)  that  the  following  rules  are  complied  with 
by  a holding  company  in  relation  to  its  treatment  of  the  pre-acquisition  reserves  of  its  sub- 
sidiaries which  are  attributable  to  its  holdings  of  shares  in  those  companies.  By  “ pre- 
acquisition reserves  ” are  meant  reserves  of  a subsidiary  which  were  in  existence  in  the 
subsidiary  at  the  date  or  respective  dates  as  from  which  the  shares  in  the  subsidiary  were 
acquired  by  the  holding  company : 

(a)  pre-acquisition  reserves  of  a subsidiary  should  be  treated  by  the  holding  company 
as  being  of  a capital  nature  from  its  standpoint  except  to  the  extent  that  other 
treatment  is  permitted  in  the  circumstances  and  to  the  extent  mentioned  in  ( c ) to 
(/)  below 
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( b ) treatment  of  a reserve  as  being  of  a capital  nature  means  for  this  purpose  that 
any  dividend  declared  or  paid  out  of  such  a reserve  by  the  subsidiary  to  the 
holding  company  should  be  treated  by  the  holding  company  as  not  being  available 
for  distribution  in  dividend  to  its  own  shareholders  and  that  in  any  group  accounts 
or  equivalent  statement  the  reserve  should  not  be  treated  as  a revenue  reserve 
nor  used  to  relieve  a post-acquisition  loss  of  a subsidiary 

(c)  where  shares  are  acquired  by  a holding  company  in  a subsidiary  by  means  of  an 
exchange  of  shares  (1 with  or  without  additional  consideration  in  the  form  of 
cash  or  other  assets  or  the  assumption  of  a liability  by  the  holding  company ) the 
pre-acquisition  reserves  of  the  subsidiary  which  are  available  for  distribution 
by  the  subsidiary  need  not  be  treated  by  the  holding  company  as  being  of  a capital 
nature  from  its  standpoint  to  the  extent  that  the  right  of  the  holding  company  to 
treat  them  as  revenue  after  the  acquisition  is  reserved  in  the  conditions  on  which 
the  shares  are  acquired  and  always  provided  that: 

(i)  on  each  occasion  when  pre-acquisition  reserves  of  a company  are  effectively 
used  for  revenue  purposes  by  a holding  company  of  which  it  is  a subsidiary 
such  use  is  authorised  by  a specific  resolution  of  the  shareholders  of  the 
holding  company;  and 

(ii)  where  pre-acquisition  reserves  of  a subsidiary  are  included  in  the  group 
accounts  as  or  among  revenue  reserves,  the  accounts  contain  a statement 
that  any  use  of  those  reserves  for  revenue  purposes  requires  authorisation 
by  specific  resolution  of  the  shareholders  of  the  holding  company  and  the 
amount  of  such  reserves  which  are  so  included  should  be  stated;  and 

(iii)  the  accounts  contain  statements  by  the  directors  and  by  the  auditors  that 
in  their  opinion,  having  regard  to  the  amalgamation  of  the  interests  of  the 
companies  concerned  and  all  relevant  considerations,  the  treatment  of 
pre-acquisition  reserves  as  being  of  a revenue  nature  from  the  standpoint 
of  the  holding  company  is  fair  and  reasonable  in  the  circumstances  and 
is  consistent  with  the  presentation  of  the  true  and  fair  view  required  by 
the  Act 

(ff)  there  should  be  appropriate  transitional  exemption  for  the  benefit  of  companies 
which  have  already  acquired  subsidiaries  without  reserving,  as  required  by  (c) 
above,  the  right  to  treat  pre-acquisition  profits  as  revenue 

(e)  the  rule  in  (a)  above  should  not  apply  to  rearrangements  of  shareholdings  within 
a holding  company  group 

if)  as  part  of  the  terms  of  the  transaction  under  which  shares  in  a subsidiary  are 
acquired  it  should  be  permissible  to  specify  that  any  amount  properly  set  aside 
by  the  subsidiary  in  respect  of  future  tax  shall,  for  the  purpose  of  the  transaction, 
be  treated  as  a liability  of  the  subsidiary  irrespective  of  the  description  given  to 
the  amount  in  the  balance  sheet  of  the  subsidiary. 

Movements  on  capital  account 

287.  The  Act  does  not  require  the  annual  accounts  to  show  changes  which  have 
taken  place  in  the  capital  structure  of  a company  since  the  previous  accounts  and  it  is 
desirable  that  this  information  should  be  disclosed. 

SUBMISSION 

288.  Where  there  has  been  a change  in  the  share  capital  of  a company  (. for  example 
an  increase  of  authorised  capital  or  an  issue  of  further  capital  for  cash  or  a capitalisation 
issue  or  an  issue  in  exchange  for  shares  in  another  company)  the  changes  since  the  previous 
balance  sheet  date  should  be  disclosed  in  the  annual  accounts. 
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Stock-in-trade  and  work  in  progress 

289.  In  most  businesses  the  amount  carried  forward  for  stock-in-trade  and  work 
in  progress  as  on  the  balance  sheet  date  has  a material  bearing  on  the  amount  of 
profit  or  loss  for  the  period  ended  on  that  date.  The  basis  normally  used  to  determine 
the  amount  is  cost  less  any  part  thereof  which  properly  needs  to  be  written  off  at  the 
balance  sheet  date.  There  are  however  various  methods  of  computing  cost  and 
alternative  methods  of  arriving  at  the  amount,  if  any,  to  be  written  off  and  there  are 
various  special  bases  which  are  regarded  as  appropriate  in  some  businesses.  Circum- 
stances vary  so  widely  that  no  one  basis  is  suitable  for  all  types  of  business  nor  even 
for  all  undertakings  within  a particular  trade  or  industry. 

290.  It  would  therefore  be  undesirable  to  attempt  to  lay  down  by  statute  any  rules 
governing  the  computation  of  the  amount  to  be  carried  forward  for  stock-in-trade 
and  work  in  progress.  Nevertheless  the  overriding  consideration  is  that  the  accounts 
should  give  a true  and  fair  view  and  it  is  therefore  important  that  the  basis  adopted 
should  be  used  consistently  from  period  to  period  and  should  be  appropriate  to  the 
nature  and  circumstances  of  the  business  and  that  the  accounts  should  disclose  adequate 
information.  Accordingly  the  following  submission  is  made  and  by  way  of  amplifica- 
tion reference  is  made  to  the  Council’s  Recommendation  No.  22  on  treatment  of 
stock-in-trade  and  work  in  progress  in  financial  accounts.  (That  Recommen- 
dation is  one  of  the  Council’s  series  of  Recommendations  on  Accounting  Principles. 
The  full  series  has  already  been  submitted  to  the  Company  Law  Committee.) 

SUBMISSION 

291.  The  Companies  Act , 1948 , should  be  amended  so  as  to  provide  that: 

(a)  where  the  amount  carried  forward  for  stock  is  material  in  relation  to  either  the 
trading  results  or  the  financial  position  the  accounts  should  indicate  concisely 
the  manner  in  which  the  amount  has  been  computed;  if  that  is  not  practicable 
the  accounts  should  contain  a note  which  makes  a declaration  to  that  effect  and 
states  whether  the  amount  has  been  determined  for  the  whole  of  the  stock  at  the 
balance  sheet  date  on  bases  and  by  methods  of  computation  which  are  considered 
appropriate  in  the  circumstances  of  the  business  and  have  been  used  consistently 

(b)  where  there  has  been  a change  in  the  basis  or  method  of  computation  the  effect 
if  material  should  be  disclosed  as  an  exceptional  item  in  the  profit  and  loss  account 
or  by  way  of  note. 

1st  February,  1961 
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APPENDIX  XTJX 

Memorandum  by  the  Federation  of  British  Industries 

1.  Incorporation  of  Companies — Memoranda  of  Association 

(а)  Requirements  as  to  minimum  number  of  members,  and  other  conditions  of  incorporation 
We  recommend  that  a company  should  be  allowed  to  have  a wholly-owned  subsidiary 

company  in  which  all  the  shares  are  held  by  the  company  itself.  The  power  to  form 
subsidiary  companies  is  very  highly  valued  by  our  members,  but  they  complain  of  the 
administrative  inconveniences  involved  in  the  requirement  of  two  or  seven  members. 
At  the  moment,  if  the  holding  company  wishes  to  retain  complete  control  of  the 
subsidiary,  it  has  to  set  up  a troublesome  and  useless  structure  of  nominee  share- 
holdings to  do  so.  We  recommend  that  this  be  made  unnecessary  by  permitting  a 
company,  which  already  possesses  all  the  beneficial  interest  in  a subsidiary,  to  become 
the  sole  shareholder  in  that  subsidiary.  We  do  not  recommend  that  such  a privilege 
should  be  extended  to  private  persons.  We  realise  that  such  a rule  would  involve  a 
fundamental  change  in  the  theoretical  basis  of  company  law,  but  we  consider  that  its 
only  practical  effect  would  be  to  simplify  companies’  administration. 

(б)  Limitation  of  objects  to  those  stated  in  the  Memorandum;  obsolescence  of  ultra  vires 

rule  in  view  of  universality  of  modern  objects  clauses;  effect  of  that  rule  as  between 
a company  or  its  directors  and  third  parties , and  as  between  a company  and  its 
directors.  The  present  method  of  altering  objects. 

We  support  the  recommendations  of  the  Cohen  Committee  (paragraph  12).  As  the 
Committee  said,  “ a practice  has  grown  up  of  drafting  memoranda  of  association  very 
widely  and  at  great  length  so  as  to  enable  the  company  to  engage  in  any  form  of  activity 
in  which  it  might  conceivably  at  some  later  date  wish  to  engage  and  so  as  to  confer  on 
it  all  ancillary  powers  which  it  might  conceivably  require  in  connection  with  such 
activities.  In  consequence  the  doctrine  of  ultra  vires  is  an  illusory  protection  for  the 
shareholders  and  yet  may  be  a pitfall  for  third  parties  dealing  with  the  company.  . . . 
We  think  that  every  company,  whether  incorporated  before  or  after  the  passing  of  a 
new  Companies  Act,  should,  notwithstanding  anything  omitted  from  its  memorandum 
of  association,  have  as  regards  third  parties  the  same  powers  as  an  individual.  Existing 
provisions  in  memoranda  as  regards  the  powers  of  companies  and  any  like  provisions 
introduced  into  memoranda  in  future  should  operate  solely  as  a contract  between  a 
company  and  its  shareholders  as  to  the  powers  exercisable  by  the  directors.  In  our 
view  it  would  then  be  a sufficient  safeguard  if  such  provisions  were  alterable  by  special 
resolution  without  the  necessity  of  obtaining  the  sanction  of  the  Court,  subject  in  cases 
where  debentures  have  been  issued  before  the  coming  into  force  of  a new  Act,  to  the 
consent  of  the  debenture-holders  by  extraordinary  resolution  passed  at  a meeting  held 
under  the  provisions  contained  in  the  trust  deed  or  (in  the  absence  of  such  provisions) 
convened  by  the  Court.”  If  this  should  lead  to  there  being  one  document  instead  of 
the  Memorandum  and  Articles,  we  would  see  no  objection  to  this. 

(c)  The  company  as  a legal  entity  distinct  from  its  members — “ one  man  ” companies 
We  do  not  recommend  any  alteration  of  the  law  on  this  point.  Although  the  original 
purpose  of  a company  as  a method  of  association  is  still  of  great  value,  it  is  today 
even  more  valuable  as  a method  of  creating  new  legal  entities.  Any  limitation  on  this 
power  would  be  a serious  hindrance  to  British  industry. 

id)  Shares  of  no  par  value 

Our  evidence  to  the  Gedge  Committee  on  Shares  of  No  Par  Value  was  very  much  in 
favour  of  permitting  that  form  of  capital,  subject  to  certain  safeguards  to  ensure  that 
the  capital  was  preserved  and  the  shareholder  was  not  confused.  We  support  that 
Committee’s  recommendations. 
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3.  Classification  of  Companies 

(a)  Nature  and  merits  of  distinction  between  public  and  private  companies ; adequacy  of 
restrictions  imposed  on  the  latter 

(, b ) Nature  and  merits  of  distinction  between  exempt  and  non-exempt  private  companies 
(sections  127,  129  of  Companies  Act , 1948) 

We  do  not  consider  any  change  in  the  law  here  is  necessary.  The  only  way  in  which 
any  of  our  members  are  harmed  by  the  present  situation  is  that  some  of  them  suffer 
from  bad  debts  incurred  by  exempt  private  companies,  but  we  do  not  feel  that  the 
abolition  of  the  privileges  of  exempt  private  companies  would  really  cure  this.  There 
are  also  very  grave  practical  difficulties  in  the  way  of  any  measure  which  would  require 
the  prompt  filing  of  another  250,000  sets  of  properly  audited  accounts  each  year. 

4.  Donations  by  Companies  for  Charitable  and  Political  Purposes 

We  do  not  recommend  any  change  in  the  law  here.  As  the  law  stands  at  the  moment, 
any  company  which  feels  doubtful  about  its  powers  to  make  charitable  or  other 
donations  may  seek  to  increase  those  powers  by  special  resolution.  This  seems  to  us  to 
be  a satisfactory  situation. 

5.  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  Retained  by 

Shareholders. 

The  practice  of  drafting  very  full  objects  clauses  has  meant  that  directors  may  have  a 
very  wide  discretion  in  the  exercise  of  their  powers.  Such  a discretion  is,  of  course, 
almost  always  exercised  reasonably  and  to  the  satisfaction  of  all  concerned.  However, 
we  consider  that  it  could  be  limited  in  the  ways  set  out  below  under  paragraphs  “ a ” 
to  “ e ” with  some  benefit  to  shareholders  and  without  hampering  British  industry. 

(a)  Fundamental  changes ■ in  company's  activities 

(b)  Disposal  of  undertaking  and  assets 

It  is  already  standard  practice  among  well-conducted  companies  to  obtain  the 
consent  of  the  shareholders  to  a sale  of  a substantial  part  of  the  company’s  undertaking. 
We  consider  that  this  should  be  required  by  statute.  We  recommend  that  any  contract 
to  sell  a substantial  part  (say,  more  than  half)  of  the  company’s  undertaking  should 
be  made  with  the  shareholders’  subsequent  approval  as  a condition  of  validity,  and 
further  that,  if  the  proceeds  of  the  sale  are  in  cash  or  in  anything  easily  convertible  into 
cash,  then  the  consent  of  the  shareholders  should  be  required  if  those  proceeds  are  to 
be  redeployed  in  some  substantially  different  activity,  even  though  that  activity  is 
permitted  by  the  memorandum. 

(c)  Issue  of  shares 

(if)  Borrowing  money  and  charging  property 

(e)  Lending  money  otherwise  than  in  the  ordinary  course  of  business 

We  do  not  consider  that  any  change  in  the  law  relating  to  these  last  three  matters  is 
necessary,  except  that  the  law  of  Scotland  about  the  creation  of  a floating  charge  should 
be  brought  into  line  with  that  of  England.  As  our  Scottish  Council  pointed  out  to  the 
Law  Reform  Committee  for  Scotland  last  year,  the  present  rule  is  a serious  handicap 
to  Scottish  companies  wishing  to  raise  loan  capital. 

As  a natural  development,  we  would  favour  arrangements  for  bringing  Scots  com- 
panies into  line  with  English  companies  in  the  matter  of  registration  of  charges.  In 
particular,  where  a Scots  company  has  a charge  over  property  in  England,  we  suggest 
that  charge  should  be  registrable  with  the  Registrar  of  Companies  in  Edinburgh  along- 
side the  existing  Company  File  and  not  with  the  Registrar  of  Companies  in  England, 
who  does  not  hold  the  file  of  a Scots  company. 
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6.  Directors’  Duties. 

{a)  Should  their  duties  be  stricter  and  more  clearly  defined,  and  if  so,  in  what  respects? 

We  do  not  consider  that  there  is  any  need  to  make  directors’  duties  stricter  or  more 
clearly  defined. 

(c)  Directors'  and  officers'  dealings  in  their  own  companies'  shares 

As  the  law  stands,  it  is  possible  for  a director  to  use  his  inside  knowledge  of  a 
company’s  affairs  to  engage  in  profitable  dealings  in  the  company’s  shares.  We  are 
very  strongly  opposed  to  such  conduct,  and  would  support  any  practicable  measure 
to  prevent  it.  One  improvement  would  be  for  the  Register  of  Director’s  Shareholdings 
to  be  normally  open  to  the  public,  and  copies  of  it  available,  during  business  hours. 
The  register  should  also  be  extended  to  include  those  officers  of  the  company  who 
normally  attend  board  meetings.  If  it  is  impracticable  to  have  the  register  open  all  the 
year  round,  it  would  be  some  improvement  to  adopt  the  Cohen  Committee’s  recom- 
mendation that  the  Board  of  Trade  should  have  power  to  order  that  the  register  be 
opened. 

By  section  195,  a wholly-owned  subsidiary  has  to  keep  a register  of  its  directors’ 
shares  in  its  holding  company.  Where  the  director  of  the  subsidiary  is  also  a director 
of  the  holding  company,  the  same  information  thus  has  to  be  duplicated  in  the  registers 
of  the  subsidiary  and  the  holding  company.  This  benefits  nobody,  since  the  information 
on  the  subsidiary’s  register  is  already  available  to  all  the  persons  concerned.  We, 
therefore,  recommend  that  a director  should  not  be  obliged  to  disclose  his  shareholdings 
twice,  provided  that  the  information  is  already  available  to  all  the  persons  concerned. 

(d)  Disclosure  of  directors'  interests 

The  present  requirement  under  section  199,  that  directors  shall  disclose  any  interest, 
direct  or  indirect,  in  any  contract  or  proposed  contract  with  the  company,  is  very 
burdensome  when  a director  holds  shares  in  any  substantial  number  of  companies. 
In  such  cases,  the  only  way  in  which  the  statutory  requirement  can  be  complied  with  in 
practice  is  for  companies  to  have  a full  list  of  all  of  each  director’s  shareholdings  for 
every  board  meeting.  We  fully  accept  that  a director  should  have  to  disclose  any 
interest  which  might  affect  his  decisions  at  a board  meeting,  but  the  present  rule  goes 
too  far.  As  far  as  interests  in  other  companies  are  concerned  it  should  be  enough  for  a 
director  to  disclose  any  other  directorships  or  any  substantial  shareholding.  A substan- 
tial shareholding  would,  prima  facie , be  one  of,  say,  more  than  10  per  cent  of  the  issued 
capital. 

(e)  Should  bodies  corporate  be  allowed  to  be  directors? 

We  consider  that  bodies  corporate  should  still  be  allowed  to  be  directors.  A number 
of  our  members  find  their  power  to  appoint  corporate  directors  valuable,  and  we  are 
not  aware  that  it  has  ever  been  abused. 

7.  Shares  with  Restricted  or  No  Voting  Rights 

We  do  not  wish  to  recommend  any  change  in  the  law  relating  to  these  shares.  We 
appreciate  the  problems  which  the  issue  of  such  shares  may  cause,  but  a rule  that  all 
shares  with  the  same  rights,  other  than  votes,  should  have  equal  voting  rights  would 
be  far  too  heavy  a restriction  on  legitimate  operations,  and  anything  less  than  this 
would  be  only  too  easy  to  evade.  It  would  seem  better  to  leave  the  matter  to  the  Stock 
Exchanges,  which  can  exercise  their  own  discretion  in  each  case  as  it  arises,  and  can 
refuse  quotations  to  any  share  if  they  do  not  think  that  the  holder  of  such  a share  will 
be  adequately  protected.  We  would  be  glad  to  see  such  action  taken  in  future  cases, 
though  we  would  oppose  the  withdrawal  of  quotations  from  non-voting  shares  already 
on  the  market. 
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8.  The  Protection  of  Minorities 

We  do  not  wish  to  submit  any  evidence  specifically  on  this  point,  though  our  evidence 
under  questions  9 and  10  is  relevant  to  it. 

9.  The  Protection  of  Special  Classes  of  Shares 

A.  The  protection  given  to  the  holder  of  special  classes  of  shares  by  section  72  of 
the  1948  Act  has  been  greatly  reduced  by  the  series  of  decisions,  starting  with  Greenhalgh 
v.  Arderne  Cinemas,  in  which  it  has  been  held  that  a shareholder’s  rights  are  not 
“ varied  ” by  the  creation  of  further  shares  with  the  same  rights  as  his.  Such  an  action 
may  nevertheless  have  very  serious  effects  on  the  shareholder’s  powers  in  practice,  and 
there  should  be  some  measure  of  protection  for  him.  On  the  other  hand,  a rule  that 
each  class  of  shareholder  should  have  the  right  to  veto  any  measure  which  would  affect 
that  class’s  voting  powers  would  lead  to  an  unduly  rigid  capital  structure,  or  to  a 
situation  where  the  rights  of  the  holders  of  a special  class  of  shares  included  the  right 
to  be  bought  off  every  time  the  company’s  capital  was  increased.  A compromise, 
which  would  be  considerably  more  satisfactory  than  the  present  position,  would  be  for 
the  voting  powers  of  all  future  issues  of  shares  to  be  based  on  their  nominal  value. 
This  would  at  least  prevent  the  most  objectionable  technique,  that  of  “ splitting  ” 
one  share  with  one  vote  into  say  four  shares,  each  of  a quarter  the  value  and  carrying 
four  votes.  If  shares  of  no  par  value  are  permitted,  the  regulations  governing  their 
voting  will  have  to  be  carefully  drawn. 

A similar  difficulty  has  arisen  in  cases  where  preference  shares,  not  originally  issued 
as  convertible,  are  converted  into  ordinary  shares,  thus  affecting  in  a very  practical 
way,  the  rights  of  the  other  ordinary  shareholders.  Such  a change  should  only  be 
possible  with  the  consent  of  the  ordinary  shareholders  as  a class. 

B.  We  do  not  recommend  that  preference  shareholders  should  be  given  any  power 
of  veto  which  would  prevent  the  return  of  capital  on  those  shares  as  a result  of  a wind- 
ing-up  or  reduction  of  capital.  To  do  this  would  be  unfair  to  the  ordinary  shareholders. 
The  matter  is  best  dealt  with  by  leaving  it  to  the  bargain  made  by  the  preference  share- 
holders when  they  subscribe  for  their  shares.  If,  as  is  becoming  common  practice, 
the  Spens  formula  {see  Annex)  is  adopted  in  determining  the  amount  to  be  paid  to  the 
preference  shareholders  in  the  event  of  liquidation  or  reduction  of  capital,  then  the 
preference  shareholders  will  not  suffer  any  real  loss.  We  do,  however,  suggest  that 
other  classes  of  shares,  ranking  in  front  of  ordinary  shareholders,  might  be  given  the 
right  to  cast  a vote  in  general  meeting  on  a resolution  for  winding-up  or  reduction  of 
capital. 

C.  Consideration  might  also  be  given  to  the  insertion  in  Table  A of  any  new  Com- 
panies Act  of  a provision  that,  if  a company  adopts  Table  A and  creates  preference 
shares  carrying  a specified  rate  of  dividend,  then,  unless  the  Articles  specifically  provide 
otherwise,  those  preference  shares  should  carry  certain  defined  rights  and  obligations, 
e.g.,— • 

(a)  they  should  give  no  right  to  participate  in  profits  or  any  surplus  in  a winding-up, 

(fi)  the  preference  dividend  should  be  cumulative, 

(c)  the  preference  shareholders  should  not  be  entitled  to  vote  in  general  meetings 
unless  the  preference  dividend  is  in  arrear  and  unpaid  for  a period  of  not  less 
than  six  months, 

{d)  in  a winding-up  the  preference  shares  should  rank  both  as  regards  repayment 
of  capital  and  arrears  of  dividend  in  priority  to  other  shares  of  the  company. 

10.  Board  of  Trade  Powers  to  Appoint  Inspectors 

Board  of  Trade  inspectors  have  a very  valuable  function  to  perform.  As  standards 
of  commercial  morality  have  risen  it  has  become  generally  agreed  that  there  are  some 
sorts  of  conduct  which  ought  to  be  restrained,  if  sometimes  only  by  publicity,  but  which 
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do  not,  and  should  not,  lead  to  action  by  the  Fraud  Squad.  It  is  that  sort  of  case 
which  calls  for  a Board  of  Trade  inspector.  However,  their  usefulness  is  at  the 
moment  limited  by  the  fact  that  almost  every  Board  of  Trade  enquiry  to  date  has 
disclosed  misconduct.  As  a result,  the  very  appointment  of  an  inspector  is  a serious 
stigma  on  a company,  which  the  Board,  quite  properly,  does  not  wish  to  impose 
wrongly.  Inspectors  are  thus  only  appointed  when  there  is  virtually  a case  for  the 
Fraud  Squad,  so  that  they  almost  always  have  misconduct  to  report.  It  might  be 
possible  to  break  this  “ vicious  circle  ” by  having  two  classes  of  enquiry.  One  would 
be  for  those  cases  where  there  was  the  suspicion  of  some  form  of  criminal  activity. 
The  other  would  be  for  cases  where  there  was  no  real  suspicion  of  crime,  but  only  of 
incorrect  conduct.  The  class  of  the  enquiry  would  always  be  clearly  stated  at  the 
outset.  However,  such  alteration  in  the  Board’s  powers  would  be  of  no  value  if  it 
were  not  accompanied  by  an  alteration  in  policy  which  produced  a wider  use  of  them. 
There  are  two  minor  amendments  which  would  also  require  legislation.  The  first 
is  that  sections  164  and  165  should  be  extended  to  allow  inspectors  to  be  appointed 
where  there  has  been  some  suspicious  movement  of  the  company’s  shares.  The 
second  is  that  the  inspectors  should  be  provided  with  a secretariat,  since  they  are  often 
barristers  whose  own  organisation  is  necessarily  too  limited  for  the  extra  work 
involved. 

11.  Disclosure  of  Ownership  and  Control 

We  can  make  no  recommendation  for  a change  in  the  law  here.  This  is  not  because 
we  are  satisfied  with  the  present  situation,  in  which  nobody  may  know  who  is  con- 
trolling or  attempting  to  gain  control  of  a company,  but  because  there  does  not  seem 
to  be  any  practicable  method  of  avoiding  it.  Any  system  which  attempted  to  compel 
disclosure  would  in  our  view  he  subject  to  the  following  disadvantages: 

(1)  It  would  never  be  watertight.  It  would  always  be  possible  for  somebody 
determined  to  conceal  his  activities  to  do  so,  e.g.,  through  a foreign  company. 

(2)  It  would  tend  to  restrict  dealings  in  shares,  and  in  particular  would  make 
bearer  shares  nonsensical. 

(3)  It  would  discourage  foreign  investment,  particularly  through  the  “ share 
• deposit  ” system.  Under  this,  such  organisations  as  the  Guaranty  Trust  in 

the  U.S.A.  and  Sicovam  in  France  hold  blocks  of  shares  in  British  companies, 
and  issue  “ deposit  certificates  ’’  in  respect  of  them.  These  certificates  are 
usually  freely  transferable  as  bearer  documents.  The  British  company,  how- 
ever, cannot  go  behind  the  company  in  whose  name  the  shares  are  registered, 
and  the  system  would  lose  much  of  its  virtue  if  it  could. 

(4)  It  would  be  impossible  to  apply  in  those  cases  where  the  holder  of  shares  is 
neither  the  beneficial  owner  nor  the  nominee  of  a particular  person,  e.g.,  the 
trustee  of  an  ordinary  settlement  or  of  a unit  trust. 

(5)  It  would  embarrass  those  who  have  legitimate  reasons  for  concealing  their 
interest. 

(6)  It  would  entail  much  more  work  for  Company  Registrars  than  it  would  be 
worth. 

Furthermore,  the  Board  of  Trade  already  has  power  to  find  out  who  owns  a company’s 
shares,  under  sections  172  and  173  of  the  current  Act.  If  there  is  any  suspicion  of 
improper  conduct,  this  power  can  and  should  be  exercised.  A more  liberal  use  of  this 
power  would  be  a better  solution  than  any  attempt  to  make  it  automatically  com- 
pulsory to  disclose  an  interest. 

13.  Multiplicity  of  Directorships  held  by  One  Individual 

This  is  not  in  our  view  a subject  on  which  the  law  should  lay  down  any  limit,  such 
as  that  of  20  directorships  for  any  person  which  is  to  be  found  in  the  Indian  Law. 
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Any  numerical  limit  would  be  illogical.  The  responsibility  falling  on  a director  of 
a very  large  company  may  be  much  greater  than  that  falling  on  a director  of  a string 
of  much  smaller  companies  whose  affairs  give  little  trouble. 

This  matter  is  partly  tied  up  with  the  next  item — carrying  on  business  through 
subsidiary  companies.  If  the  carrying  on  of  business  through  subsidiary  companies 
is  a valuable  facility  (and  we  have  no  doubt  that  it  is),  then  it  is  obviously  desirable  to 
allow  individuals  to  be  appointed  to  the  boards  of  subsidiaries  without  limit.  Quite 
apart  from  that,  however,  we  feel  that  the  subject  is  not  a proper  one  for  legislation. 

Many  boards  as  a matter  of  policy  are  constituted  partly  of  working  directors  and 
partly  of  directors  who  have  special  knowledge  which  will  be  valuable  to  the  company. 
They  may  have  knowledge  of  general  finance,  of  markets,  of  raw  material  sources,  or 
of  technology  in  allied  industries  or  may  be  useful  in  other  ways.  It  is  for  the  board 
to  judge  whether  the  other  directorships  held  by  any  individual  reduce  his  usefulness 
as  one  of  them. 


14.  Practice  of  Carrying  on  Business  through  Associated  and  Subsidiary  Companies 


This  practice  is  a very  valuable  one,  which  is  not  enjoyed  in  many  foreign  countries 
and  which  the  business  community  in  such  countries  envies.  In  some,  company  law 
puts  difficulties  in  the.  way  of  having  parent  and  subsidiary  companies.  In  others,  the 
tax  penalty  is  so  prohibitive  that  the  system  is  rarely  adopted.  For  example,  in  France 
a. profit  made  by  a subsidiary  is  taxed  and,  when  that  subsidiary  pays  a dividend  that 
dividend  is  in  substance  again  taxed  in  the  hands  of  the  parent  without  recogmtion 
of  the  fact  that  it  represents  taxed  profits.  These  difficulties  do  not  exist  in  this 
country. 


There  are  many  advantages  in  having  separate  subsidiaries.  There  may  be  questions 
of  securing  continuity  of  management  after  an  amalgamation  or  of  relations  with 
employees.  In  overseas  trade  it  is  often  particularly  important  to  keep  the  business 
with  one  particular  market  in  a separate  entity.  Our  taxation  code  not  only  imposes 
no  penalty  but  actually  facilitates  the  system  of  parent  and  subsidiary  by  allowing 
subvention  payments  ” and  gives  positive  advantages  to  British  resident  subsidiaries 
which  can  qualify  for  status  as  Overseas  Trade  Corporations. 

. objects  clause  in  the  memorandum  is  to  be  more  narrowly  drawn  in  future 

lt  ^ .increasingly  desirable  to  permit  the  present  freedom  to  organise  as  parent 

and  subsidiary  to  continue.  Many  companies  find  it  wise  to  diversify  their  interests, 
it  is  a matter  for  the  Board  to  judge  whether  this  is  best  secured  by  having  what  are 
essentially  different  busmesses  carried  on  as  departments  of  one  company  or  as  distinct 
companies  within  the  group. 

**  su2Ses£ed  that  most .of  the  objectionable  practices  involving  the  system  of 
S2?  subsidiary  have  been  stopped  by  the  requirement  of  consolidated  balance 
sheets,  and  there  is  certainly  no  need  to  abolish  the  whole  system. 


, . _ _ 16.  Take-over  Bids 

{a)  Procedure 

We  do  not  recommend  any  attempt  to  lay  down  a set  legal  procedure  for  bids 
Whdst  the  procedure  suggested  m the  booklet  put  out  by  the  Issuing  Houses  Associa- 
"u,d  h3rd,y  be  bettered,  we  consider  that  any  attempt  to  impose  it  in  all  cases 
would  sometimes  make  useful  amalgamations  very  difficult  to  bring  about.  The  one 
we.w',°“ld  suggest  ought  to  have  statutory  backing  is  that  there  should  be  a 
minimum  period  for  the  acceptance  of  an  offer. 

On  one  point  we  consider  the  present  law— and  the  new  Board  of  Trade  regulations 
-‘0n0°“rous;,By  section  193  (3)  any  payment  to  a director  for  his  loss  of^ffice 
connection  with  the  transfer  of  all  or  any  of  the  company’s  shares  reauires  annrnvnl 
by  a meeting  of  shareholders  summoned  for  that  purpose.  In  a take-over  bid  details 
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of  such  payments  have  often  been  included  as  part  of  the  terms  of  the  offer  and  it 
seems  pointless  to  call  a meeting  of  shareholders  who,  if  the  bid  is  accepted,  will  no 
longer  have  any  interest  in  the  company’s  future.  It  is  suggested  that  shareholders 
should  be  permitted  to  indicate  in  writing  (e.g.,  on  the  Forms  of  Acceptance  and 
Transfer  issued  with  the  offer)  whether  they  approve  the  proposed  payment  and  that, 
if  it  is  so  approved  by  a majority  of  the  shareholders,  no  meeting  should  be  necessary. 

( b ) Securing  disclosure  of  information  on  which  shareholders  can  form  an  opinion 

Shareholders  should  be  given  reasonable  particulars  of  the  bidding  company, 
particularly  when  the  consideration  is  shares  in  the  bidding  company. 

There  are  two  particular  defects  in  the  law  as  it  stands.  The  first  is  that,  according 
to  the  decision  of  Wynn  Parry  J.  in  Government  Stock,  etc..  Investment  Co.  v.  Christopher, 
an  offer  to  give  unissued  shares  in  the  bidding  company  in  exchange  for  those  in  the 
company  bid  for  is  not  a prospectus,  and  so  does  not  have  to  include  the  information 
required  in  a prospectus.  We  submit  that  such  an  offer  should  be  bound  by  the  same 
rules  as  a prospectus. 

Secondly,  the  rule  in  the  Prevention  of  Frauds  Act,  1958,  sections  13  and  14  that  a 
circular  offering  to  acquire  shares  in  a company  must  have  the  approval  of  the  Board 
of  Trade,  does  not  apply  to  licensed  and  exempt  dealers.  We  do  not  suggest  that  this 
privilege  should  be  withdrawn,  but  we  do  recommend  a tighter  check  on  it.  The 
qualifications  for  a licensed  or  exempt  dealer  should  be  more  exacting,  and  licences 
should  not  only  be  renewed  annually,  but  reviewed  as  well. 

(c)  Functions  of  Directors 

We  consider  that  directors  should  always  disclose  to  their  shareholders  the  actual 
receipt  of  any  genuine  bid  which  is  materially  in  excess  of  the  market  value,  and  should 
give  in  some  detail  their  reasons  for  recommending  or  opposing  it. 

The  question  of  timing  for  the  disclosure  of  negotiations  between  two  boards  is  a 
difficult  one,  upon  which  we  do  not  wish  to  make  any  recommendation.  In  principle 
a press  announcement,  etc.,  should  always  be  delayed  until  the  last  possible  moment. 
In  many  cases,  however,  it  is  quite  obvious  that  news  of  a bid  has  leaked  out  and  that 
some  people  have  thereby  profited  on  the  Stock  Exchange.  In  such  a case  the  news 
should  be  made  public  at  once,  though  the  ideal  should  always  be  to  maintain  secrecy, 
as  in  the  case  of  Nestle’s  and  Crosse  & Blackwell. 

It  does  sometimes  happen  that  directors  of  a company,  who  have  short-term  service 
contracts  at  reasonable  salaries,  hear  of  an  impending  bid  for  their  company  and 
proceed  to  give  themselves  long-term  contracts  at  very  high  salaries,  thus  increasing  the 
amount  of  compensation  they  will  receive  if  the  bid  succeeds  and  they  have  to  resign. 
The  bidder  has  probably  settled  the  total  amount  he  is  prepared  to  pay  for  the  company, 
and  any  increase  in  the  amount  he  pays  the  directors  will  have  to  be  deducted  from  the 
amount  he  can  pay  to  the  shareholders.  We  would  welcome  any  change  which  would 
prevent  such  activities,  provided  that  it  did  not  also  affect  other,  perfectly  proper,  long- 
term service  contracts  granted  to  directors. 

id.)  Disclosure  of  identity  of  bidder 

It  is  desirable  that  the  identity  of  the  bidder  should  be  disclosed  from  the  start,  but 
it  should,  in  any  event,  be  announced  in  the  formal  offer,  together  with  a statement  of 
the  amount  of  its  shareholding  in  the  “ bid  for  ” company  and  the  date(s)  it  acquired 
it.  This  requirement  should  apply  equally  to  directors  of  the  bidding  company.  It 
will  have  to  be  a statutory  requirement,  since  it  will  otherwise  be  ignored  by  the  very 
people  who  require  controlling.  We  realise  that  such  a provision  could  not  be  made 
watertight,  but  if  it  is  made  similar  to  the  obligation  on  directors  to  disclose  their  dealings 
in  their  company’s  shares,  the  risk  of  being  found  out  might  be  an  adequate  deterrent 
to  evasion. 
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(e)  The  financing  of  such  transactions 

If  the  consideration  is  to  be  cash,  we  recommend  that  it  should  be  irrevocably 
deposited  with  the  company’s  bankers,  or  guaranteed  by  a bank,  before  the  formal 
offer  goes  out. 

{Note).  It  will  be  apparent  that  this  answer  was  substantially  settled  before  the 
publication  of  the  draft  Board  of  Trade  Rules  for  Licensed  Dealers,  which  satisfy  many 
of  our  recommendations. 

21.  Accounts 

Do  the  accounts  require  the  disclosure  of  sufficient  information  about  the  financial 
position  of  the  company , including  its  sudsidiaries  and  associated  companies? 
Are  all  the  existing  provisions  necessary  and  useful  in  present-day  conditions? 

We  do  not  consider  that  the  statutory  rules  about  accounts  need  substantial  alteration. 
Whilst  we  do  not  suggest  that  the  accounts  of  every  company  in  the  United  Kingdom 
are  presented  according  to  the  best  accounting  practice,  a more  onerous  version  of 
Schedule  VIII  is  not,  in  our  opinion,  the  right  way  to  improve  their  presentation.  It 
is  better  left  to  the  accounting  profession,  who  may  be  relied  on  to  continue  to  raise  the 
standards  of  company  accounts. 

However,  there  are  two  matters  which  we  would  suggest  might  be  considered  by  the 
accountants  and  the  Committee : — 

{d)  Description  of  reserves 

We  consider  that  sums  set  aside  to  meet  future  tax  liabilities  should  be  described 
as  such,  and  not  included  under  “ reserves  ” or  “ provisions  The  Board  of  Trade 
should  be  able  to  grant  exemption  from  this  requirement  in  appropriate  cases,  e.g., 
tax  set  aside  against  a disputed  claim  in  a foreign  country. 

(e)  Definition  of  profits 

The  variety  of  methods  of  calculating  profits  in  use  today  may  make  a comparison 
of  company  accounts  misleading  to  the  uninformed  eye,  but  we  do  not  recommend 
any  attempt  to  impose  a standard  method  of  calculation,  since  no  method  is  universally 
applicable.  We  oppose  any  change  in  the  exemption  of  banks,  etc.,  from  some  of  the 
accounting  provisions  of  the  Companies  Act. 

22.  Audit 

(c)  Exemption  of  “ exempt  ” private  companies  from  the  provisions  of  section  161 
of  the  Companies  Act,  1948. 

The  great  majority  of  our  members  do  not  benefit  from  this  exemption,  since  they 
have  to  use  qualified  accountants  for  commercial  and  fiscal  reasons.  However, 
we  do  not  recommend  any  alteration  in  the  rule,  since  we  do  not  consider  that  the 
exemption  does  any  harm.  If  the  company’s  affairs  are  so  simple  that  unprofessional^ 
prepared  accounts  are  acceptable  to  the  management,  the  shareholders,  and  the 
Inland  Revenue,  there  can  be  no  need  for  professional  audit. 


24.  Company  and  Business  Names 

The  present  wide  powers  of  the  Board  of  Trade  and  of  the  Registrar  of  Business 
Names  to  refuse  names  appear  to  be  satisfactory.  However,  their  powers  over  names 
after  they  have  been  registered  are  too  narrow.  The  Board  of  Trade  can  only  order 
a company  to  change  its  name  if  it  is  too  much  like  one  already  registered;  the  Registrar 
can  only  remove  a name  where  it  misleadingly  gives  the  impression  that  the  firm  is 
under  British  ownership  or  control.  It  would  be  more  satisfactory  if  their  powers 
extended  to  all  names  which  they  considered  “ calculated  to  mislead  ”.  In  such  a case, 
the  company  might  have  power  to  appeal  to  the  Court  if  it  considered  that  this  power 
was  being  improperly  used. 
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A further  defect  is  that  a company  incorporated  outside  Great  Britain  is  not  affected 
either  by  sections  17  and.  18  of  the  Companies  Act  or  by  the  Registration  of  Business 
Names  Act.  It  is  submitted  that  the  Registration  of  Business  Names  Act  should  be 
extended  to  such  companies. 

There  is  also  a difficulty  where  a company  wishes  to  change  its  name.  At  the 
present  time  a company  may,  under  section  18  of  the  Companies  Act,  1948,  change  its 
name  by  special  resolution  and  with  the  approval  of  the  Board  of  Trade  signified 
in  writing.  The  practice  of  the  Board  of  Trade  is  to  sanction  change  of  name  only 
after  a printed  copy  of  the  special  resolution  has  been  filed  with  the  Registrar  of  Com- 
panies . The  change  of  name  is  not  complete  until  the  Registrar  has  issued  his  certificate 

and  provided  that  the  new  name  has  not  been  used  meanwhile.  If  asked  before  the 
special  resolution  has  been  passed  whether  approval  is  likely  to  be  forthcoming,  the 
Board  of  Trade  will  say  “ yes  ” or  “ no  ” but  will  add  that  the  Registrar  has  no  power 
to  reserve  a name.  Thus,  even  with  the  informal  approval  of  the  Board  of  Trade,  the 
name  may  still  be  lost. 

It  would  be  possible  to  overcome  this  difficulty  by  providing  that  the  Registrar  on 
written  application  may  reserve  a name  for  a definite  period,  pending  registration  of  a 
company  or  a change  of  name  by  an  existing  company. 

Finally,  we  recommend  that  section  201  of  the  Companies  Act,  which  requires  that 
directors’  names,  former  names,  and  nationalities,  if  not  British,  shall  be  printed  on 
all  trade  catalogues,  trade  circulars,  and  showcards,  should  be  repealed.  It  is  of 
little  or  no  value,  and  is  frequently  disregarded.  In  the  case  of  business  note-paper, 
however,  we  feel  the  present  law  should  be  retained. 


25.  Foreign  Companies 

Subject  to  the  suggestion  under  question  24,  we  consider  the  law  relating  to  foreign 
companies  to  be  satisfactory. 


26.  Internal  Management  and  Administration 

(a)  Annual  and  other  General  Meetings 

( b ) Mode  of  passing  extraordinary  and  special  resolutions 

We  consider  that  the  present  rules  about  resolutions  are  unnecessarily  complicated. 
The  extraordinary  resolution  is  now  of  so  little  importance  that  it  could  well  be  abolished, 
and  only  ordinary  and  special  resolutions  left.  As  is  already  customary,  fourteen  days’ 
notice  of  ordinary  resolutions  should  be  given.  We  do  not  recommend  any  change 
in  the  rules  about  special  resolutions  to  prevent  the  anomaly  of  extraordinary  meetings 
and  special  resolutions,  we  suggest  that  extraordinary  meetings  should  be  called 
“ Special  General  Meetings 

The  rules  about  meetings  impose  some  very  burdensome  formalities  on  wholly- 
owned  subsidiary  companies.  Article  5 of  Table  A,  Part  II,  does  ordain  that  a resolu- 
tion in  writing  signed  by  all  the  members  of  the  company  entitled  to  vote  shall  be  as 
valid  and  effective  as  if  it  had  been  passed  at  a general  meeting,  but  this  does  not  apply 
to  all  operations.  Section  61  of  the  present  Act,  permitting  a company  to  alter  its 
share  capital,  requires  that  “ the  powers  conferred  by  this  section  must  be  exercised 
by  the  company  in  general  meeting  ”.  Similarly,  section  131  requires  that  every  com- 
pany shall  hold  an  annual  general  meeting.  We  recommend  that  a document  executed 
by  all  the  shareholders  should  have  the  same  effect  in  law  as  a general  meeting  of  share- 
holders. This  will  be  particularly  necessary  if  our  recommendation  of  a single 
corporate  shareholder  is  adopted. 
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(d)  Exercise  of  voting  rights  in  special  cases 

(i)  Interlocking  Shareholdings  and  Unit  Trusts 

We  can  make  no  recommendation  about  the  general  case  of  companies  owning  each 
others’  shares  or  about  unit  trusts. 

(ii)  Pension  Funds 

We  would  not  recommend  any  change  in  the  general  law  about  the  powers  and 
duties  of  the  trustees  of  pension  funds.  The  present  law  is,  however,  defective  in  its 
rules  about  the  purchase  by  a company  of  its  own  shares  for  its  employees.  The  present 
section  54  (1)  (b)  allows  a subsidiary  to  buy  shares  for  its  employees  in  itself  or  its  holding 
company,  but  does  not  allow  for  the  case  where  the  purchasing  scheme  is  run  by  the 
holding  company  for  the  whole  group,  including  the  subsidiaries.  The  subsection 
should  be  altered  to  allow  a company  to  purchase  shares  in  the  company  or  its  holding 
company  or  its  subsidiaries,  to  be  held  by  or  for  the  benefit  of  employees  of  the  company 
or  its  subsidiaries. 

28.  Problems  of  Administration  and  Enforcement  of  the  Law 

A.  By  section  200,  a company  must  inform  the  Registrar  of  every  change  in  its 
directors’  directorships.  When  a man  who  is  a director  of,  say,  19  companies  is  appointed 
to  the  Board  of  a twentieth  this  involves  20  separate  copies  of  Form  9A.,  to  be  filed 
with  the  Registrar  ; similarly,  if  he  resigns  from  one  of  his  19  directorships  all  the  19 
companies  are  required  to  file  Form  9A.  It  would  be  preferable  for  the  appointment 
(or  resignation)  to  be  reported  only  by  the  company  directly  concerned,  giving  the  full 
list  of  companies  affected  as  at  present.  The  revised  list  of  “ other  directorships  ’’ 
will  in  any  event  be  shown  in  the  next  Annual  Return  filed  by  each  of  the 
other  companies. 

B.  By  section  113  (2)  a company  is  required  to  provide  copies  of  its  register  at  the 
price  of  6 d.  per  hundred  words.  This  figure  completely  fails  to  cover  the  cost  of 
preparing  such  a list,  and  we  see  no  reason  why  a commercial  price  should  not  be 
charged.  We  suggest  that  Is.  6d.  per  hundred  words  would  be  a more  reasonable 
figure. 

We  also  recommend  that  the  time  for  the  production  of  such  a list  be  extended  from 
10  days  to,  say,  21.  The  production  of  such  a list  can  be  a very  laborious  task  for  a 
large  company,  and  the  need  to  divert  staff  to  it  may  be  seriously  inconvenient. 

C.  There  is  no  authority  in  the  Companies  Act,  1948,  for  the  issue  of  stock  direct, 

°Q^  ^°r  convers^on  from  shares.  There  seems  to  be  no  reason  for  this  restriction 

and  an  unnecessary  complication  could  be  got  rid  of  if  the  issue  of  stock  direct  was 
permitted,  provided  it  was  fully  paid. 

A considerable  amount  of  work  is  caused  to  large  companies  under  section  52  (1) 
[a)  in  supplying  to  the  Registrar  of  Companies  a full  list  of  allottees  when  a capital 
issue  has  already  caused  a heavy  volume  of  work.  It  would  be  of  benefit  to  such 
companies  if  the  obligation  under  section  52  (1)  (a)  could  be  waived  and  the  company 
be  given  the  alternative  of  filing  a full  Annual  Return  for  that  year. 

We  suggest  that  power  should  be  given  to  extend  sections  119  to  121  (which 
enable  a U.K.  company  to  keep  a separate  “ Dominion  register  ” in  any  part  of  H M 
Dominions  in  which  it  carries  on  business)  to  suitable  countries  outside  H.M.  Dominions 
the  power  might  be  exercisable  by  order  of  the  Board  of  Trade  or  by  Order  in  Council 
and  it  should  be  possible  to  extend  the  sections  subject  to  special  conditions  and  limita- 
uons.  At  present  there  is  the  anomalous  position  that  a U.K.  company  may  keep  a 
Dominion  register  in  Ottawa  (transfer  of  shares  registered  in  it  being  free  under  section 
121  ol  U K stamp  duty),  but  may  not  keep  any  register  in  New  York  which  can  be 
recognised  for  purposes  of  U.K.  Company  Law. 

June,  1960. 
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ANNEX 

Spens  Formula. 

The  greater  of : — 

A.  A specified  sum;  or 

B.  The  nominal  amount  paid  up  on  each  preference  share  together  with  a sum  equal 
to  the  amount  by  which  the  average  of  the  respective  means  of  the  daily  nominal 
quotation  of  such  preference  shares  on  the  London  Stock  Exchange  during  the  six 
months  preceding  the  date  of  the  notice  of  the  meeting  at  which  the  resolution  for 
liquidation  or  return  of  capital  is  passed  exceeds  the  nominal  amount  paid  up  on 
such  shares. 


Supplementary  Memorandum  by  Federation  of  British  Industries 

When  the  Federation’s  representatives  gave  oral  evidence  to  the  Company  Law 
Committee  on  Friday,  March  17th,  the  Committee  was  kind  enough  to  give  us  permis- 
sion to  submit  further  evidence  on  the  effect  of  paragraph  3 (1)  of  the  7th  Schedule  of 
the  Companies  Act,  1 948,  particularly  in  the  light  of  the  decision  in  re  Prenn's  Settlement, 
Truvox  Engineering  Co.  v.  Board  of  Trade,  [1960],  3 All  E.R.  564. 

We  do  not  think  that  we  need  expound  the  legal  position  as  we  understand  that  the 
Law  Society  has  already  done  so.  We  merely  wish  to  express  our  concern  that  the 
now  prevailing  construction  of  the  law  should  be  contrary  to  what  we  believe  the 
intention  of  the  legislature  was;  for  we  do  not  think  it  possible  that  Parliament  could 
have  intended  a company  to  lose  its  exempt  status  simply  because  some  of  the  shares 
in  it  were  acquired  by  the  trustees  of  a family  settlement.  The  privilege  of  exemption 
is  valued  very  highly  by  those  of  our  members  who  possess  it;  it  is  not  acquired  by 
accident  and  they  often  go  to  considerable  trouble  to  keep  it.  Until  this  recent  decision 
was  handed  down,  many  of  them  have  conducted  their  affairs  on  the  assumption  that 
the  trustees  of  a family  settlement  could  take  further  shares  in  them  without  causing 
them  to  lose  their  exempt  status.  We  think  it  inequitable  that  they  should  be  penalised 
for  sharing  what  we  submit  was  a general,  reasonable,  and  well-established  view  on  the 
construction  of  the  law.  We  would  also  suggest  that  this  may  well  be  a case  where  your 
Committee  may  think  it  appropriate  to  make  an  interim  report.  Even  one  year’s 
loss  of  exemption  would  often  cause  its  advantages  to  be  permanently  lost. 
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MINUTES  OF  EVIDENCE 

TAKEN  BEFORE  THE 

Company  Law  Committee 


NINETEENTH  DAY 

Thursday,  23rd  March,  1961 


Present: 

The  Rt.  Hon.  Lord  Jenkins  {Chairman) 


Mr.  F.  R.  Althaus 
Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 
Professor  L.  C.  B.  Gower,  M.B.E. 
Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 
Mr.  J.  A.  Lumsden,  M.B.E. 


Mr.  K.  W.  Mackinnon,  Q.C.,  M.B.E., 
T.D.  {Questions  6664  to  6792  only) 
Mrs.  M.  Naylor 
Mr.  G.  W.  H.  Richardson 
Mr.  C.  H.  Scott 
Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  {Secretary) 

Mr.  J.  A.  E.  Davies  {Assistant  Secretary) 


Mr.  M.  F.  Cohen  and  Professor  L. 


6581.  Chairman : Well,  gentlemen,  we 
are  very  much  obliged  to  you  both  for 
coming  here  to  help  us  this  morning.  Mr. 
Manuel  F.  Cohen,  you  are  Director  of 
the  Division . of  Corporation  Finance, 
Securities  and  Exchange  Commission, 

Washington? Mr.  Cohen:  Yes,  Sir. 

May  I explain  that  the  memorandum 
submitted  by  the  Commission  has  been 
reviewed  by  the  Commission.  So  far  as 
my  answering  questions  is  concerned, 
there  is  a Commission  rule  which  I am 
required  to  announce  whenever  I appear 
outside  the  Commission,  and  that  is  that 
the  remarks  I make  here  today  are  mine, 
not  necessarily  those  of  the  Commission, 
nor  do  they  necessarily  reflect  the  views 
of  the  Commission  nor  of  my  colleagues 
on  the  staff  of  the  Commission. 

6582.  You,  Professor  Loss,  are  Pro- 
fessor Louis  Loss,  now  of  the  Law  School 
of  Harvard  University  and  formerly 
Associate  General  Counsel  of  the  Securi- 
ties and  Exchange  Commission;  and  I 
understand  you  played  a leading  part  in 
the_  drafting  of  uniform  securities  laws 
which  are  gradually  being  brought  into 

force  in  the  United  States? Professor 

Loss:  Yes,  Sir. 


(82261) 


Loss  called  and  examined 

Chairman:  I will  now  ask  Professor 
Gower  if  he  will  be  so  good  as  to  lead 
the  discussion. 

6583.  Professor  Gower:  Mr.  Cohen,  I 
know  you  spent  some  months  in  this 
country  some  five  years  ago  on  a Rocke- 
feller Public  Service  Award,  studying  our 
methods  of  security  regulation  over  here, 
and  I know,  Professor  Loss,  you,  too, 
have  studied  our  methods  over  here  with 
considerable  care.  I think  I speak  for  all 
my  colleagues  when  I say  we  do  hope  you 
will  not  feel  inhibited  from  being  critical, 
because  it  will  be  helpful  to  us  if  you  will 
express  your  views  as  freely  as  you  feel 
able  to  do.  As  you  are  both  experts  on 
securities  regulation,  may  I start  with  that  ? 
May  we  take  the  position  of  new  issues 
under  the  Federal  Securities  Act,  and, 
Mr.  Cohen,  may  I start  by  asking  you 
generally  whether  the  survey  you  made  of 
our  practices  led  you  to  think  they  were 
capable  of  improvement  and,  if  so,  in  what 

respects? Mr.  Cohen:  I should  hesitate 

to  suggest  that  the  law  or  practice  in  the 
United  Kingdom  requires  improvement. 
I am  not  sure  I am  competent  to  speak 
on  that  subject,  particularly  since  I do 
not  feel  that  I am  presently  aware  of  the 
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circumstances  which  may  suggest  one  or 
another  possible  change  in  your  practice. 
There  are  some  differences  between  the 
United  States  and  United  Kingdom 
practices.  At  the  outset,  of  course,  I must 
express  on  behalf  of  the  United  States  and 
our  Federal  Government  the  great  debt 
we  owe  to  the  United  Kingdom.  Our 
new  issue  regulation  is,  of  course, 
borrowed  from  the  British  Companies 
Act,  1929.  But  there  are  some  notable 
differences,  and  I would  be  glad  to  speak 
of  those. 

6584.  I do  not  know  whether  you  have 
anything  to  add  to  that.  Professor  Loss, 
or  shall  we  get  down  to  more  detailed 

questions? Professor  Loss'.  It  might 

be  easier  if  I tried  to  answer  detailed 
questions. 

6585.  Mr.  Cohen,  you  have  said  there 
are  various  differences.  Shall  I ask  a 
few  questions,  and  then,  if  there  are  any 
more  differences,  perhaps  you  would  draw 

our  attention  to  them? Mr.  Cohen : 

Yes. 

6586.  How  exactly  does  the  S.E.C.  go 
about  scrutinising  a proposed  new  issue  ? 

If  I may  give  a rather  large  answer 

to  that  question,  one  of  the  essential 
differences  between  our  procedures  and 
the  procedures,  as  I understand  them, 
in  the  United  Kingdom,  lies  in  the  fact  that 
the  Government  has  certain  responsi- 
bilities and,  therefore,  corresponding  duties 
in  connection  with  new  issues.  We  bor- 
rowed the  basic  disclosure  scheme  that  is 
found  in  your  Companies  Act.  It  was 
felt,  however,  the  Federal  Government 
should  play  a somewhat  more  active  role 
in  connection  with  new  issues.  To  this 
end,  the  Securities  Act  of  1933  provides 
authority  and  responsibility  in  the  Com- 
mission to  examine  documents  filed  at 
the  Commission  to  determine  whether  or 
not  it  should  take  administrative  action  to 
the  end  of  preventing  their  use  in  connec- 
tion with  new  issues.  In  addition,  our 
scheme  of  securities  distribution  is  differ- 
ent to  the  United  Kingdom  scheme.  It 
is  based  more  on  speed,  and  it  is  more  a 
distribution  technique  than  an  under- 
writing technique.  This  presents  special 
problems.  To  meet  these  special  prob- 
lems, the  Commission  has  certain  addi- 
tional authority,  and  that  is  to  expedite 
or  accelerate  the  effectiveness  of  those 


documents  in  order  to  permit  the  going 
forward  of  a new  issue.  In  order  to  carry 
out  both  of  these  statutory  responsibilities, 
the  Commission  from  its  earliest  days 
determined  that  its  staff  would  be  required 
to  review  the  documents  and  report  to  the 
Commission  so  that  it  might  determine 
whether  or  not  any  one  of  these  responsi- 
bilities required  action  on  the  part  of  the 
Commission.  To  this  end,  the  Commis- 
sion assembled  and  now  have  a staff  of 
experts:  these  include  lawyers,  accoun- 
tants, security  analysts,  engineers,  geolo- 
gists and  other  persons  who  have  special 
competence  in  relation  to  the  various 
types  of  companies  and  offerings  which 
come  before  the  Commission  each  year. 
In  addition,  we  take  advantage  of  the  fact 
that  in  the  Federal  Government  there  are 
other  agencies  which  have  particular 
competence  or  skills,  and  we  rely  on  them 
to  assist  us.  All  of  these  things  are 
brought  to  bear  on  the  documents.  The 
documents,  when  they  are  received  at  the 
Commission,  are  reviewed  very  carefully 
by  this  group.  Through  the  years,  we 
believe  we  have  obtained  some  experience 
in  this  area,  and  some  competence;  and 
although,  because  of  the  great  influx  of 
new  issues  in  recent  years,  the  time 
involved  in  particular  cases  seems  inordi- 
nately long,  nevertheless  the  actual  work 
on  a particular  filing  now  goes  forward 
with  fairly  good  despatch.  The  entire 
process  is  more  detailed  and  perhaps 
more  comprehensive  than,  but  similar  in 
principle  to,  the  vetting  of  the  prospectus 
which  I understand  the  London  Stock 
Exchange  effects  in  connection  with  new 
issues.  The  London  Stock  Exchange 
procedure,  which  I was  privileged  to 
witness,  is  a more  informal  arrangement. 
We  think  we  do  a more  detailed  job  and 
a more  comprehensive  job,  but  in 
principle  it  is  designed  to  achieve  the  same 
result. 

6587.  I suppose  one  contrast  would 
be  that  the  London  Stock  Exchange  would 
rely  on  outside  experts,  whereas  you  rely 
upon  your  own  staff  to  carry  out  these 
sorts  of  investigations.  The  London 
Stock  Exchange  do  not  have  geologists 
or  mining  engineers  or  anyone  of  that 
sort.  If  they  thought  it  necessary  to 
investigate,  they  might  go  to  someone 
outside — although  I do  not  think  they 
have  gone  that  far  ? My  understanding 
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is  that  they  have.  I do  want  to  make  one 
thing  clear.  At  the  time  the  Act  was 
passed,  there  was  a debate  about  the 
extent  to  which  the  Federal  Government 
should  immerse  itself  in  this  process. 
One  particular  area  was  accounting,  and 
a decision  was  made  that  reliance  should 
be  placed  upon  the  work  of  independent 
accountants — independent  of  the  issuer 
— who  would  certify  the  accounts.  At 
that  time,  it  was  suggested  that  perhaps 
the  Government  should  have  a group  of 
auditors  and  that  those  auditors  should 
visit  the  premises  of  issuers.  It  was 
determined  that  this  would  be  impossible, 
and  it  was  also  determined,  I think  wisely, 
that  reliance  should  be  placed  upon  the 
independent  auditors.  Coupled  with  this, 
however,  authority  was  given  to  the 
Commission  to  prescribe  rules  and  regu- 
lations in  this  area,  to  the  end  not  of 
establishing  standard  accounting  but, 
perhaps,  of  securing  something  by  way 
of  uniform  accounts — uniform  in  the 
sense  that  the  accounts  of  one  company 
might  be  comparable  with  the  accounts 
of  another  company  in  the  same  industry. 
One  result  of  the  Securities  Act  and  of 
the  Commission,  we  believe  (and  I think 
this  view  is  shared  by  the  accounting 
profession  in  the  United  States),  is  that 
this  partnership,  if  I may  so  describe  it, 
between  the  Commission  and  the  account- 
ing profession  has  done  a great  deal  to 
build  up  the  accounting  profession  in  the 
United  States.  It  has  also  resulted  in  the 
establishment  of  accounting  principles 
which  we  think  probably  go  further  than 
those  of  any  other  place  in  the  world, 
and,  with  due  respect,  even  the  United 
Kingdom.  We  have,  however,  insisted 
upon  this  concept  of  independence.  I do 
not  mean  to  suggest  that  auditors  in  the 
United  Kingdom  are  not  independent. 
Our  concepts  of  independence  may  be 
slightly  more  fussy  than  yours.  In  sum, 
the  Commission  has  been  content  to  rely 
on  the  accounting  profession  to  develop 
the  principles.  There  are  some  excep- 
tions, of  course,  and  where  a disagreement 
occurs  the  Commission  insists  on  its  own 
way  of  doing  things;  however,  in  most 
areas,  we  are  content  to  rely  on  the 
accounting  principles  as  established  by 
the  profession. 

6588.  Does  that  mean  that,  so  far  as 
the  prospectus  registration  statement  is 
concerned,  so  long  as  there  is  a report  by 


independent  accountants,  your  staff  do 
not  bother  about  the  accounting  informa- 
tion at  all? — —No,  Sir;  I did  not  mean 
to  leave  that  impression.  We  require  a 
balance  sheet  normally  and  at  least  three 
years  of  detailed  profit  and  loss  statement. 
The  summary  of  earnings,  which  is  re- 
quired to  be  included  in  the  prospectus, 
usually  covers  a period  of  five  years  and 
frequently  a longer  period.  In  addition, 
we  require  supplementary  schedules.  To 
answer  your  question,  I will  have  to 
enlarge  on  it  somewhat  to  explain  how 
we  go  about  examining  a registration 
statement,  and  deal  with  the  accounting 
aspects  of  it  as  well.  When  a registration 
statement  is  filed,  if  it  relates  to  a com- 
pany that  has  filed  accounts  with  the 
Commission  before,  it  is  immediately 
assigned  to  a group  that  has  considered 
that  company’s  filings  before.  These 
people  are  familiar  to  some  extent  with 
that  particular  company  and  with  the 
industry  within  which  that  company 
operates.  This  obviates  the  necessity  of 
fresh  people  examining  documents  that 
are  new  and  strange  to  them.  In  connec- 
tion with  the  financial  statements,  we 
require  a fair  number  of  supplementary 
schedules,  on  the  basis  of  which  our 
accountants  can  examine  the  financial 
statements  and  determine  their  internal 
consistency.  These  may  raise  a question 
on  the  face  of  the  financial  statements 
themselves.  Frequently  the  auditor’s 
certificate  may  point  to  a particular 
problem.  These  are  considered.  Our 
other  people  who  are  concerned  with  the 
registration  statement — and,  as  I indi- 
cated, these  include  engineers,  attorneys 
and  accountants — all  bring  their  skills  to 
bear  on  the  documents.  Our  people  are 
constantly  reviewing  the  situation  in  the 
industry,  and  comparing  one  company 
with  another  in  the  industry.  Since  most 
large  companies  in  the  United  States  live 
more  or  less  in  fishbowls,  this  information 
is  readily  available.  It  is  readily  available 
now  because  of  the  S.E.C.,  which  is 
perhaps  the  greatest  financial  library  in 
the  world  at  the  moment.  We  can 
examine  one  company’s  accounts  by  way 
of  comparison.  We  have  industry  studies 
available  to  us.  We  are  constantly  in 
touch  with  what  is  going  on  in  a particular 
industry  and  in  the  economy  as  a whole. 
In  consequence,  I think  it  is  fair  to  say 
that  these  documents  receive  a fairly  close 
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scrutiny.  However,  as  I say,  unless  upon 
this  scrutiny  there  appear  to  be  serious 
questions — in  which  case  we  adopt  some 
other  procedures  and  I will  deal  with 
those  in  a moment — we  are  content  to 
rely  on  the  financial  statements  furnished 
to  us  and  the  auditor’s  certificate. 
Occasionally  we  are  not  satisfied  and  we 
find  deficiencies,  as  we  call  them.  These 
may  be  more  or  less  material.  Since  our 
staff  must  review  the  documents  in  order 
to  report  to  the  Commission,  we  feel,  in 
fairness  to  the  people  involved  and  in 
order  to  achieve  the  best  possible  pros- 
pectus, it  is  right  to  bring  these  comments 
to  the  attention  of  the  issuer  and  its 
representatives  with  the  idea  that  they 
should  make  such  corrections  as  they 
deem  appropriate.  In  most  cases,  there 
is  complete  agreement.  Occasionally, 
there  is  disagreement,  and  we  have  a dis- 
cussion about  these  matters.  I should 
have  said  that  frequently  a particular 
issue  may  present  problems,  or  at  least 
there  are  problems  which  are  recognised, 
before  the  documents  are  filed.  Our  staff 
is  available  for  discussion,  and  many 
problems  are  resolved  long  before  the 
documents  are  submitted  to  the  Com- 
mission. If,  however,  the  documents  that 
are  filed  with  the  Commission  present 
serious  difficulties — apparently  no  real 
attempt  has  been  made  to  comply  with 
the  statute,  or  the  documents  contain 
materially  false,  misleading  statements  or 
omit  information  of  a material  character 
— then  the  Commission  has  authority,  as 
I indicated  before,  to  initiate  administra- 
tive proceedings.  These  procedures  are 
designed  to  prevent  the  effectiveness  of 
the  registration  statement,  without  which 
a sale  of  the  securities  may  not  be  effected. 
Once  that  happens,  there  is  a formal 
machinery.  A hearing  is  set  up  before  a 
Hearing  Officer  and,  at  that  point,  the 
proceeding  takes  on  the  coloration  of  a 
normal  proceeding  before  a tribunal . The 
Commission  has  the  authority  in  the  end 
to  determine  the  issue,  but  the  Commis- 
sion’s determination  is  subject  to  review 
in  the  Courts.  However,  in  the  case  of 
initial  issues,  it  has  been  urged  that  this 
is  a theoretical  right  and  that  it  is  not  a 
very  practical  procedure,  because  most 
bankers  and  most  issuers,  are  anxious  to 
get  on  with  their  business  and  are  not 
anxious  to  engage  in  argument  with  the 
Commission;  so  that  there  have  been  very 


few  cases  in  which  the  Commission’s 
authority  or  action  in  this  area  has  ever 
been  questioned. 

6589.  You  were  dealing  primarily  with 
accounts  there.  May  I now  turn  to  one 
or  two  other  aspects  of  the  prospectus.  It 
seems  to  me  you  are  rather  more  insistent 
on  ensuring  that  the  prospectus  brings 
out  information  on  the  competitive 
position  of  the  company  in  the  industry. 
Will  you  expand  on  that  a little  for  us? 

You  did  use  a word  which  prompts 

me  to  make  one  further  observation,  if  I 
may.  A basic  decision  made  when  this 
statute  was  adopted — and  it  was  adopted 
at  a time  when  our  various  States  already 
had  their  own  securities  statutes  and 
regulations — was  that  the  Federal  Govern- 
ment should  not  be  placed  in  the  position 
of  approving  or  disapproving  issues;  and, 
despite  everything  I have  said,  it  should 
not  be  understood  that  because  the  docu- 
ments have  gone  through  a Commission 
review,  it  necessarily  means  the  Com- 
mission feels  the  documents  are  true  and 
accurate.  We  do  have  a rule  set  out  on 
the  front  cover  of  the  prospectus,  and  this 
is  a repetition  of  a statutory  requirement. 
It  is  to  the  effect  that  it  is  a criminal 
offence  to  suggest  that  the  Commission 
has  approved  or  disapproved  the  docu- 
ments. I believe  that  these  things  we  do 
contribute  to  the  reliability  of  the  docu- 
ments that  go  to  the  public,  although 
every  now  and  then  we  stub  our  toes  and 
learn  later  that  the  documents  were  not 
quite  as  good  as  we  thought.  So  far  as 
the  competitive  position  is  concerned,  our 
concept  of  the  prospectus  is  that  it  should 
be  a document  which  will  permit  the 
investor  or  his  adviser  to  arrive  at  an 
informed  and  independent  appraisal  of 
the  merits  of  the  security.  It  should  be  his 
and  not  someone  else’s  appraisal.  To  this 
end,  we  feel  all  the  facts  relevant  to  such 
an  appraisal  should  be  included  in  the 
prospectus.  At  this  point,  we  sometimes 
face  competing  forces.  There  is  a tend- 
ency on  the  part  of  some  issuers  or  their 
counsel  to  include  in  the  prospectus  great 
gobs  of  information,  on  the  theory  that 
in  this  way  they  avoid  omissions.  The 
Commission  feels  this  is  not  the  design  of 
the  statute,  and  that  the  prospectus  should 
be  as  simple  as  possible  consistent  with 
providing  the  information.  Through  the 
years,  we  have  adopted  procedures  and 
pressures  of  one  kind  or  another  to 
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achieve  this  result,  and  we  have  had  some 
success.  I think  prospectuses  are  now 
reduced  in  size;  even  with  the  largest 
companies,  prospectuses  are  fairly  narrow' 
in  scope.  Spread  out,  I think  they  would 
probably  take  up  two  pages  of  the 
Financial  Times  at  most.  We  think  the 
competitive  position  is  extremely  import- 
ant. We  do  require  that  a company 
indicate  its  position  in  the  industry  and  in 
the  economy,  and,  with  the  growth  of  the 
multi-business  company,  this  has  become 
something  of  a problem.  I think  this  is  an 
area  in  which,  as  I recall  them— and  I 
have  not  read  prospectuses  from  the 
United  Kingdom  for  some  time— prospec- 
tuses here  do  not  go  into  detail  to  any 
extent.  In  your  note.  Professor  Gower,  I 
believe  you  refer  to  the  situation  of  a 
company  having  stores  in  central  locations 
in  various  cities.  I think  your  remarks  in 
your  illustration  were  very  apt.  We  would 
require  a great  deal  more:  some  indication 
of  the  nature  of  the  stores  and  the  nature 
of  the  competition  in  the  various  localities 
in  which  the  stores  were  held.  We  do  not 
have  any  hard  and  fast  rules  about  the 
competition;  it  depends  upon  the  particu- 
lar situation.  I might  say  that  this  is 
something  with  which  the  issuers,  their 
bankers  and  their  counsel  deal,  and  in 
most  cases  there  are  very  few  difficulties 
we  encounter  in  the  area  of  competition. 
We  do  have  a difference  now  and  then, 
but  it  is  a rare  case  which  is  not  settled 
most  amicably. 

6590.  You  sometimes  do  require  con- 
siderable information  about  this  for  your 
own  satisfaction,  but  not  necessarily  for 

publication? -So  far  as  the  prospectus 

is  concerned,  we  try  to  limit  its  information 
to  that  necessary  for  the  making  of  an 
informed  investment  decision,  and  no 
more.  Of  course,  we  do  not  feel  that  we 
can  restrict  the  management  if  it  wishes  to 
expand  the  information  beyond  that, 
provided  that  the  expansion  does  not 
create  an  overall  misleading  result.  This 
has  sometimes  occurred,  and  the  Com- 
mission has  taken  action  in  such  cases. 
But  you  are  quite  right.  To  assist  us  in 
considering  the  material  submitted  to  the 
Commission,  and  really  to  assist  us  in 
dealing  with  the  problem  as  expeditiously 
as  possible,  we  may  require  supplemental 
information  for  the  Commission  itself  and 
not  as  public  information.  For  example, 
the  bankers  quite  frequently,  as  I am  sure 


they  do  here  in  the  United  Kingdom,  may 
require  a special  report  of  some  kind, 
depending  upon  the  nature  of  the  com- 
pany. We  may  ask  if  such  a report  is 
available  and  whether  or  not  we  may 
review  it  so  that  we  can  consider  the 
accuracy  of  the  statements  made  and  the 
comprehensiveness  of  them.  We  do  this 
as  a regular  thing.  In  the  United  States  it 
is  a regular  procedure,  in  many  cases,  for 
the  bankers  or  others  to  require  indepen- 
dent reports  of  one  kind  or  another  and, 
where  available,  we  seek  an  opportunity 
of  reviewing  them. 

6591.  In  conversation  the  other  night, 
you  mentioned  an  example  of  this  in 
connection  with  a cement  company. 
Professor  Loss.  Do  you  feel  yourself  at 

liberty  to  tell  us  about  that  ? Professor 

Loss:  I have  the  impression  that  the 
Commission  actually  encourage,  some- 
times, that  some  of  what  we  lawyers  might 
call  the  basic  evidentiary  facts  be  given  to 
them  with  a view  to  shortening  the  pros- 
pectus; that  is  to  say,  if  the  Commission 
are  satisfied  that  the  basic  evidentiary  facts 
support  the  more  generalised  factual  state- 
ment in  the  prospectus,  they  will  not  insist 
that  all  those  basic  evidentiary  facts  go  in 
the  prospectus.  But  if  a prospectus  is 
submitted  without  supporting  evidentiary 
facts,  of  course,  the  Commission  cannot 
know  whether  the  prospectus  is  sound  or 
not. 

Mr.  Cohen:  What  Professor  Loss  has 
said  is  entirely  correct.  I want  to  em- 
phasise another  point.  I may  say  in  this 
connection — and  it  is  a matter  of  some 
pride  to  us  at  the  S.E.C. — that  the  people 
who  would  be  strongest  against  the 
abolition  of  this  procedure  in  the  S.E.C. 
are  the  investment  bankers.  This  is 
because  it  provides  additional  assurance 
to  bankers  that  we  do  have  our  people 
review  the  documents.  To  add  one 
further  thing  to  what  Professor  Loss  has 
said,  we  have  had  situations  regarding  this 
supplemental  information  where  perhaps 
unwittingly  there  has  been  a misconstruc- 
tion of  a report  of  a geologist  or  an 
engineer  or  an  independent  auditor:  we 
have  brought  this  to  the  attention  of  the 
issuer  and  the  bankers,  not  because  we  felt 
there  was  any  deliberate  intention  to  dis- 
tort but  because  it  was  entirely  inadver- 
tent, and  thereby  we  have  secured 
correction.  I think  probably  the  greatest 
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good  that  has  come  from  this  is  our 
ability  to  keep  prospectuses  within  a 
reasonable  compass. 

Professor  Loss : If  I may  add  to  that,  I 
did  not  mean  to  give  Professor  Gower 
only  half  an  answer;  I have  no  objection 
to  expanding  on  the  reference  to  this 
cement  company,  because  a specific  illus- 
tration may  do  more  to  give  you  an  idea  of 
what  we  are  talking  about  than  a 
generalisation.  This  was  a company 
created  to  build  a plant  for  the  manufac- 
ture of  cement,  and  it  was  an  initial  public 
offering  of  stock.  It  was  a company  in  one 
of  the  southern  States.  A local  geologist 
had  satisfied  himself  by  making  four,  five 
or  she  borings  on  various  parts  of  the 
property  that  there  was  enough  limestone 
to  support  an  estimate  of  600,000  barrels 
of  cement  (or  whatever  it  was)  per  year  for 
x years,  in  terms  of  raw  materials.  This 
was  stated  in  the  registration  statement,  as 
to  which  I had  been  consulted  by  local 
counsel.  However,  when  this  was  ex- 
amined by  the  Commission’s  engineer, 
he  said  he  thought  there  ought  to  be  a 
substantial  number  of  additional  borings 
before  the  company  was  permitted  to 
state  it  had  the  reserves  for  x years.  At 
that  point,  the  company  either  could  have 
deleted  from  the  prospectus  the  estimates 
of  reserves  for  x years,  which  would  have 
made  it  harder  to  sell  shares,  or  it  could 
have  made  additional  borings ; and  it  made 
additional  borings.  That  is  a good 
example  of  how  the  disclosure  theory 
operates  in  practice.  The  Commission,  in 
short,  satisfied  itself  that  what  it  regarded 
as  proper  geological  techniques  had  been 
followed  before  it  would  permit  a con- 
clusion to  be  drawn  as  to  reserves  of 
limestone. 

6592.  You  told  me  the  company 
grumbled  a good  deal  about  this  at  the 
time,  but  told  you  afterwards  that  it  was 
the  best  thing  that  could  have  happened? 

Yes;  and  I think  that  is  typical.  I 

have  heard  lots  of  people  say  after  they 
have  been  through  this  baptism  that  it  is 
good  for  their  souls. 

6593.  How  far  do  you  investigate  the 
antecedents  of  the  management  of  a 
company?  Have  you  a rogues’  gallery  in 

which  you  can  look  up  these  people? 

Mr.  Cohen:  We  do.  The  London  Stock 
Exchange  has  something  of  a rogues’ 


gallery,  though  not  quite  as  extensive  as 
our  own. 

Professor  Loss : We  have  more  rogues 
in  the  States 

Mr.  Cohen:  We  are  a larger  country, 
and  some  of  the  rogues  that  you  were 
successful  in  persuading  to  leave  the 
United  Kingdom  came  to  the  United 
States.  But,  seriously,  we  do  have  some- 
thing that  can  be  described  as  a rogues’ 
gallery.  We  maintain  in  the  Commission 
on  a very  current  basis  dossiers  on  in- 
dividuals who  in  one  way  or  another, 
whether  under  the  Federal  law  or  under 
State  law,  have  gotten  into  difficulties  in 
relation  to  securities  matters  or  matters 
relating  to  securities.  We  now  have  files 
on  approximately  70,000  individuals.  We 
gather  this  information  from  various 
sources.  We  are  also  the  central  source 
for  this  type  of  information  for  agencies  of 
one  kind  or  another  on  State  and  Federal 
levels.  When  a document  comes  in,  we 
have  an  automatic  arrangement  whereby 
all  the  names  of  the  directors,  officers  and 
persons  who  may  be  in  a control  relation- 
ship with  the  company  are  noted,  and  an 
immediate  search  is  made  to  determine 
whether  or  not  we  have  information  in 
respect  of  those  individuals.  If  the  com- 
pany is  engaged  in  a particular  type  of 
business  over  which  another  agency  of  the 
Government  may  have  jurisdiction,  such 
as  a company  having  a television  station 
or  a company  in  the  power  business,  we 
automatically  send  a copy  of  the  prospec- 
tus to  that  particular  agency  with  the  idea 
of  getting  such  assistance  as  they  may 
provide  with  respect  to  the  disclosures 
made  concerning  the  business  and  officials 
of  that  company,  particularly  in  relation 
to  matters  which  may  be  well  known  in 
that  agency  and  winch  may  materially 
affect  the  business  or  prospects  of  the 
company.  As  I say,  we  have  a fair 
financial  library.  Our  own  files  contain  a 
considerable  amount  of  information  about 
most  of  the  larger  companies  in  the  United 
States  and  a great  many  companies  out- 
side the  United  States,  as  well  as  about 
many  individuals  who  in  one  way  or 
another  have  been  connected  with  these 
companies.  We  do  make  a fairly  adequate 
search,  I think. 

6594.  Exactly  how  do  you  operate  this, 
because,  as  I understand  it,  you  cannot 
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refuse  to  register  a statement  merely 
because  you  do  not  think  much  of  the 
quality  of  the  investment?  Presumably 
you  cannot  refuse  to  register  a statement 
merely  because  the  managing  director  or 
president  of  the  corporation,  in  your  view, 

is  a rogue? That  is  right,  but  if  he  is  a 

rogue — and  I use  your  expression — one 
may  require  that  the  prospectus  shall 
indicate  the  manner  in  which  he  has  been 
determined  to  be  a rogue,  so  that  the 
investor  can  determine  for  himself  whether 
he  wishes  to  entrust  his  funds  to  the 
company. 

6595.  Mr.  Brown:  Is  your  file  of  rogues 
limited  to  offences  in  connection  with 
securities,  or  would  it  cover,  for  example, 

embezzling? It  is  largely  limited  to 

securities  offences;  but  we  find  these 
rogues  get  into  all  types  of  other  difficul- 
ties. Lately  we  have  found  that  because 
of  the  great  interest  in  securities  by  so 
many  people,  many  of  the  people  who  up 
till  now  have  been  engaged  in  the  crasser 
types  of  roguery  have  now  in  one  way  or 
another  found  themselves  in  the  securities 
markets.  We  are  acquiring  a great  deal  of 
information  about  a great  many  other 
rogues.  I should  add  that  we  do  have  the 
facilities  available  to  us  of  our  Federal 
Bureau  of  Investigation  and  other  agencies 
of  the  Federal  and  State  Governments,  and 
if  we  have  occasion  to  believe  there  is 
something  of  importance  to  be  dscovered 
about  a particular  individual,  we  set  about 
gathering  that  information.  That  is  not  to 
say,  however,  that  we  require  a prospectus 
to  indicate  the  fact  that  twenty-five  or 
thirty  years  earlier  someone  was  arrested 
for  parking  his  car  overnight  in  a res- 
tricted zone. 

6596.  Sir  George  Erskine : I am  not 
certain  whether  this  is  the  right  stage  at 
which  to  raise  this,  but  may  I ask  you 
this  question,  Mr.  Cohen?  You  have 
explained  to  us  that  under  your  system 
an  underwriter  is  really  a distributor 
endeavouring  to  sell  a security;  whereas 
under  our  system  the  company  which 
publishes  the  prospectus  is  itself  dealing 
direct  with  the  public  and  the  underwriter 
is  simply  someone  who  stands  ready  to 
take  up  the  slack  between  what  the  public 
apply  for  and  the  total  amount  issued. 
Am  I right  in  thinking  that  under  your 
system,  because  of  the  method  as  I have 
stated  it,  the  underwriter  so-called  has 


the  same  responsibilities  for  the  state- 
ments in  the  prospectus  as  the  company 

itself? First,  I should  say  that  we 

have  both  systems.  It  is  true  that  in  the 
United  States  in  many  cases  underwriters 
are  mainly  distributors  of  securities. 
However,  there  are  many  cases  of  the 
character  you  have  described  where  the 
offering  is  made  directly  or  indirectly  by 
the  company  itself,  and  the  investment 
banker  stands  by  in  the  nature  of  an 
underwriter  in  the  traditional  sense.  So 
far  as  responsibility  is  concerned,  under 
our  statute  the  issuer  is  in  fact  an  insurer 
of  three  things,  essentially:  one,  that  the 
prospectus,  the  registration  statement, 
contains  the  information  required  to  be 
included  therein  by  the  statute;  two,  that 
it  does  not  include  any  false  or  misleading 
statements;  and,  three,  that  it  does  not 
include  any  half-truths,  i.e.,  that  there 
are  no  statements  omitted  which,  if 
included,  would  have  made  the  statements 
false  and  misleading.  That  is  the  issuer’s 
responsibility.  The  underwriter  has  a 
very  important  responsibility  under  the 
statute.  It  is  not  quite  the  same  as  that 
of  the  issuer.  The  underwriter  does  have 
a defence  that  he  has  made  proper 
investigations  and  has  relied  upon  the 
proper  information.  But  the  scheme  of 
things  is  essentially  the  same,  I believe, 
whether  the  investment  banker  acts  solely 
as  underwriter  or  as  distributor  as  well. 
The  scheme  of  the  statute  in  either  case 
is  that  the  underwriter  is  closely  con- 
nected with  the  issue,  and  it  is  intended 
that  he  shall  make  investigations  to  the 
end  of  assuring  that  the  statute  is  complied 
with.  This  responsibility  is  very  keenly 
felt  in  the  United  States — at  least  by  most 
underwriters.  Unfortunately,  in  recent 
years,  our  investment  banking  fraternity 
has  grown  larger,  and  its  ranks  have  been 
augmented  by  people  with  less  experience 
and  less  scruples,  too;  but,  generally 
speaking,  I think  this  responsibility  is 
felt  and  is  carried  out. 

Professor  Loss:  Might  I supplement 
that,  briefly?  First  of  all,  it  must  be 
remembered  that  our  section  is  basically 
modelled  on  what  is  now  section  43  of 
the  English  Companies  Act  and  is 
basically  the  same,  except  that  you  do 
not  impose  liability  on  the  issuer  or  the 
underwriter,  and  we  make  the  under- 
writer liable  with  substantially  the  same 
defences  that  you  apply  to  your  directors. 
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That  may  present  not  altogether  a clear 
picture  unless  we  add  this:  in  the  entire 
history  of  the  Securities  Act,  there  are  in 
the  reported  decisions  only  1 1 cases  in 
which  actions  were  brought  under  section 
11,  and  I have  been  able  to  find  only 
three  cases  where  the  plaintiffs  have 
recovered.  One  does  not  know  about 
settlements,  of  course.  But  the  most 
recent  case  goes  back  15  or  20  years.  No 
one  sues  under  this  _ section — not,  I 
suspect,  because  plaintiffs  would  not  if 
they  thought  they  could  recover— and 
I believe  this  proves  that  the  baptism 
of  fire  is  a rather  cheap  insurance  policy; 
and  it  is  the  reason  why,  if  the  investment 
bankers  and  the  practising  lawyers 
before  the  S.E.C.  were  given  a free  choice 
today,  they  would  vote  not  to  go  over 
to  the  British  system,  but  would  prefer 
to  continue  with  our  own  even  though 
they  do  complain  while  they  are  going 
through  the  process. 

6597.  Professor  Gower:  It  is  sometimes 
suggested  that  the  reason  why  there  have 
not  been  any  civil  suits  is  because  for  the 
last  25  years  the  market  has  been  rising; 
but  that  if  there  were  a serious  recession, 
investors  would  look  round  to  see  who 
they  could  sue? That  is  a considera- 

tion, but  I think  there  are  two  answers 
to  that.  First  of  all,  there  have  been 
some  periods,  during  those  25  or  26  years, 
of  substantial  drops.  Secondly,  and 
perhaps  more  convincingly,  there  have 
been,  in  recent  years  especially,  increasing 
numbers  of  suits  filed  with  regard  to  non- 
registered  securities — securities  offered 
without  registration,  either  in  violation 
of  the  statute  or,  more  likely,  because 
some  exemption  was  available.  There 
has  been  no  similar  scarcity  of  suits  of 
that  kind,  so  I think  the  inference  is  that 
the  greatest  explanation  for  the  paucity 
of  actions  has  been  the  Commission’s 
examining  process. 

Mr.  Cohen:  As  I indicated  earlier, 
there  have  been  some  cases  in  which, 
despite  our  review,  the  documents  which 
went  to  the  public  did  not  meet  the 
statutory  standards.  I mention  that  only 
in  relation  to  what  Professor  Loss  has 
said.  Our  bankers,  generally  speaking, 
try  to  be  as  careful  as  British  bankers  are 
in  connection  with  a prospectus.  Perhaps 
their  responsibility  is  a little  bit  more 
formalised  in  the  United  States  than  in 


the  United  Kingdom,  and  their  counsel 
are  particularly  careful  about  this.  There 
is  one  other  aspect  that  should  be  men- 
tioned. When  it  does  come  to  our 
attention,  whether  during  the  offering  or 
even  after  the  offering  has  been  completed 
and  even  if  perchance  the  company  has 
come  to  rather  a bad  way,  that  the 
documents  were  false  and  misleading,  the 
Commission  undertakes  to  make  investi- 
gations into  these  matters  and,  in  one 
way  or  another,  brings  the  facts  to  the 
attention  of  the  public — the  investing 
public  particularly.  In  a context  of  that 
sort,  it  is  almost  foolhardy  to  resist  a 
lawsuit.  There  have  been  cases  where 
either  an  offer  of  recision  has  been  made 
or  where,  informally,  the  matter  has  been 
adequately  adjusted.  In  many  cases  the 
investment  bankers,  even  in  situations 
where  they  do  not  personally  feel  any 
responsibility  for  what  was  wrong,  have 
nevertheless  undertaken  to  remedy  the 
situation  out  of  their  own  resources 
because  they  are  bankers  of  some 
reputation.  All  of  this  contributes  to 
the  fact  that  there  have  been  few  cases 
in  this  area.  It  is  not  because  in  the 
United  States  there  is  any  unwillingness 
on  the  part  of  stockholders  to  bring 
actions  against  companies  and  directors. 

Professor  Loss : And  it  is  not  considered 
unprofessional  for  lawyers  to  take  actions 
on  a contingent  fee  basis. 

6598.  And  even  if  you  lose,  you  do  not 
necessarily  have  to  pay  the  other  side’s 

costs? That  is  true.  Under  the 

Securities  Act  the  Court  does  have  power 
to  require  an  advance  undertaking  for 
costs  if  it  thinks  either  the  action  or  the 
defence  is  not  in  good  faith. 

Mr.  Cohen:  If  I may,  there  is  one 
point  I should  mention  generally  which 
I think  is  of  significance,  and  that  is,  in 
the  area  of  new  issues — when  an  issue  is 
made  by  someone  in  a control  relation- 
ship to  the  company,  registration  must 
be  effected.  I do  not  believe  this  is  true 
in  the  United  Kingdom.  For  example, 
if  I am  chairman  of  a board  and  if  I can 
reasonably  be  considered  to  be  in  a 
control  relationship  to  the  company  and 
I decide  to  make  a public  offering  of 
shares  which  I have  held  for  many  years, 
that  may  not  be  done  except  by  way  of 
registration,  which  must  be  effected  by 
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the  company  as  if  the  company  itself  were 
making  the  new  issue. 

Professor  Gower'.  I do  not  think  in 
practice  there  is  any  difference.  A 
prospectus  would  in  fact  be  published 
in  those  circumstances  in  this  country. 

6599.  Mr.  Althaus:  Going  back  to  the 
rogues,  would  you  adopt  the  procedure 
that  in  rare  cases  is  followed  in  London 
of  declining  to  allow  a prospectus  to  go 
forward  unless  changes  were  made  in  the 

board1 No,  Sir.  We  would  insist  on 

disclosure  of  the  facts,  if  the  facts  were 
material  to  an  understanding  of  the  issue. 
There  have  been  cases  in  which  people 
had  previously  become  involved  in  one 
way  or  another,  and  we  have  not  in  all 
cases  required  disclosure  of  those  involve- 
ments. But  we  do  require  disclosure  if 
we  feel  the  matter  is  of  material  import- 
ance in  considering  the  issue.  Where  we 
ask  for  disclosure  and  disclosure  is  made, 
we  have  no  authority  to  preclude  the 
issue. 

6600.  Professor  Gower'.  But  the  New 
York  Stock  Exchange  might  decline  to 

list  it? The  New  York  Stock  Exchange 

is  a semi-private  body  and  can  refuse  a 
listing  if  it  wishes. 

6601.  May  I turn  to  another  point? 
One  of  the  great  contrasts  between 
English  and  American  prospectuses  is 
that  ours  contain  forecasts  about  future 
dividends  whereas  yours  do  not.  Would 
you  care  to  comment  on  that? — —We 
have  a sort  of  old-fashioned  notion  about 
these  things.  We  believe  that  under  a 
disclosure  statute,  statements  should  be 
limited  to  facts  and  not  contain  someone’s 
opinion  of  what  the  facts  may  be  in  the 
future.  For  this  reason,  we  believe  that 
forecasts  axe  not  appropriate  and, 
although  a particular  investor  may  not  be 
affected  one  way  or  the  other  by  an 
opinion,  we  believe  strongly  that  a fore- 
cast of  that  kind  does  not  fit  into  our 
notions  of  what  the  standards  under  a 
disclosure  statute  statement  should  be. 

6602.  The  Chairman : If  I may  go  back 
to  the  cement  case,  I gather  an  estimate 
was  made  that  over  so  many  years 
so  much  cement  would  be  produced, 
and  I understand  that  the  Commission 
quarrelled  with  that  statement  not  because 
it  was  an  estimate  but  because  it  was  based 


on  an  insufficient  number  of  borings. 
When  they  had  had  additional  borings 
made  did  you  allow  the  estimate  to  go 

forward  as  part  of  the  prospectus? 1 

am  not  familiar  with  all  the  details  of  the 
case,  but  I suspect  the  area  of  difficulty 
did  not  relate  to  the  amount  of  cement 
which  might  be  produced,  but  rather  to 
the  raw  material  in  ground,  that  is  the 
ore.  In  this  regard  the  engineers  have 
worked  out  procedures  whereby, by  block- 
ing out  ore  and  making  certain  borings,  it 
is  accepted  as  a fact  that  there  is  so  much 
ore  in  ground.  This  is  the  area  in  which 
there  probably  was  that  difference  of 
opinion.  We  felt  that  enough  borings  had 
not  been  made  or  enough  steps  taken  to 
establish  the  claim  as  to  the  ore  in  ground 
as  a fact.  Once  the  borings  were  made 
then  a decision  could  be  made. 

6603.  The  borings  would  be  accurate 
enough  to  enable  it  to  be  said  as  a fact 
“ There  is  x tons  of  ore  in  the  ground  ” ? 

As  I understand  it,  the  scientists  take 

the  view  that  if  you  have  enough  borings 
and  if  they  are  close  enough  together  and 
furnish  certain  information,  then  as  a fact 
this  is  proven  ore,  as  they  term  it.  But  we 
would  not  permit  the  company  to  say  that 
over  the  next  several  years  they  hope  to 
produce  x tons  of  cement,  because 
obviously  this  would  depend  upon  whether 
or  not  they  could  produce  cement  at  a cost 
which  would  enable  it  to  be  sold  at  a profit. 
This  gets  into  the  area  of  managerial 
ability  and  involves  conditions  about 
which  assumptions  have  to  be  made.  We 
are  really  dealing  there  with  assumptions 
with  respect  to  future  economic  conditions, 
and  this  we  do  not  permit. 

6604.  It  is  very  difficult  to  separate 
statements  of  fact  and  statements  of 
opinion — you  have  a line  of  demarcation  ? 

Wc  do  permit  some  statements  of 

opinion;  I do  not  want  to  leave,  with  you 
the  impression  that  we  do  not.  There  are 
certain  areas  where,  of  course,  opinions 
are  necessary.  For  example,  a particular 
company  may  say  it  was  able  to  establish 
as  a certainty — and  we  use  such  factors  as 
are  available  to  us  to  indicate  whether  or 
not  the  claim  is  substantially  true — that  it 
is  the  tenth  largest  producer  of  widgets  in 
the  country.  We  may  have  information 
available  to  us  which  establishes  to  our 
satisfaction  that  it  is  in  fact  the  tenth,  or 
ninth,  or  eleventh  largest  producer,  in 
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which  case  it  may  not  be  terribly  material 
but  if  in  fact  our  information  establishes 
that  it  is  the  smallest  producer  of  widgets, 
probably  fiftieth  of  some  fifty  widget- 
producing  companies,  in  other  words  that 
it  did  not  have  the  suggested  importance 
in  the  market,  then  we  would  be  concerned 
about  such  an  expression  of  opinion. 

Professor  Loss : If  I may  interject  here, 

I am  afraid  I must  take  some  slight 
exception  with  reference  to  the  cement 
case,  if  Mr.  Cohen  will  permit  me.  I 
agree  with  him  entirely  in  what  he  said  in 
answer  to  the  Chairman’s  question  with 
respect  to  the  amount  of  limestone  in  the 
ground,  but  when  it  comes  to  the  capacity 
of  the  plant  the  Commission  did  require 
us  to  state  what  the  capacity  would  be  by 
way  of  explaining  the  competitive  position 
of  the  company  in  the  industry.  What  it 
would  not  permit  us  to  state,  although  like 
any  sound  management  we  had  figures 
worked  out  to  our  own  satisfaction,  was 
the  number  of  barrels  we  thought  we 
could  produce  and  what  our  earnings 
would  be  per  barrel.  But  we  did  state  that 
the  capacity  would  be  x barrels  per  year, 
though  the  Commission  would  not  have 
permitted  that  if  it  had  not  been  satisfied 
that  we  would  have  the  kind  of  plant  to 
produce  that  and  the  raw  material  to 
make  it  possible. 

Mr.  Cohen : I would  say  I do  not  accept 
this  as  an  exception  to  what  I have  said; 
it  is  only  further  proof  of  what  I have  said. 
May  I illustrate  it  in  this  way?  If  a com- 
pany indicated  that  it  had  a million  tons 
in  ground  but  it  had  plant  which  could 
only  produce  a thousand  tons  per  year,  it 
would  be  significant  to  point  out  that  fact 
because  obviously  such  a company  even  if 
it  were  to  obtain  the  ore  might  require 
additional  finances  to  erect  further  plant 
or  to  enlarge  its  plant.  We  do  ask  for,  and 
do  require,  information  with  respect  to 
capacity  of  the  plant.  We  have  had 
situations  where  companies  have  made 
claims  to  having  ore  in  ground,  but  where 
they  have  had  no  means  of  milling  the  ore. 
We  have  also  had  situations  where  the  ore 
in  ground  was  500  miles  away  from  the 
nearest  railhead,  but  when  they  came  in  to 
us  they  did  not  mention  that  there  was  a 
complete  wilderness  between  the  ore  and 
the  railhead.  We  would  require  some 
statement  to  that  effect. 


6605.  Professor  Gower:  What  you  will 
not  allow  under  any  circumstances  is  any 
estimate  by  the  directors  of  what  their 

future  earnings  are  going  to  be? That 

is  right. 

6606.  On  the  other  hand,  you  do  insist 
that  past  earnings  over  the  last  few  years 
are  shown.  Surely,  these  will  reveal  a 
trend  of  earnings  ? Do  you  investigate  at 
all  to  see  whether  that  trend  is  likely  to 
continue  and,  if  you  decide  it  is  not,  do 
you  insist  on  something  being  said  about 

it  ? Perhaps  the  last  six  or  seven 

months  is  a very  good  period  to  use  by 
way  of  illustration  of  your  problem.  In 
the  United  States  we  have  had  something 
that  has  been  referred  to  as  a recession  or 
by  some  milder  term.  This  has  resulted, 
in  some  cases,  in  declining  earnings,  even 
in  the  face  of  increased  sales . This  may  be 
as  a result  of  the  competitive  situation, 
and  this  is  one  of  the  reasons  why  we 
insist  on  some  disclosures  of  the  com- 
petitive situation. 

6607.  Mr.  Althaus:  Going  back  to  the 
cement  company  case,  in  such  cases 
where  there  is  involved  a technical  con- 
tent would  it  be  the  practice  of  the  issuing 
banker  to  have  an  independent  report 
prepared,  or  would  he  rely  on  your 

investigations? Professor  Loss:  This 

company — and  I think  this  is  typical' — 
would  have  been  very  pleased  to  be  able  to 
get  an  investment  banker.  This  kind  of 
promotional  venture  cannot  get  an  invest- 
ment banker  and  therefore  the  issue  has  to 
be  peddled.  Many  companies  do  not 
survive  that  process. 

Mr.  Cohen:  I think  the  answer  to  your 
question  is  that  in  many  cases  the  banker 
does  obtain  an  independent  report,  and 
frequently  makes  that  report  available  to 
us  for  review. 

6608.  Mr.  Watson:  Still  on  this  cement 
company,  I think  Professor  Loss  said  that 
the  original  report  on  the  testing  of  the  ore 
reserves  was  adjudged  to  be  inadequate  in 
its  extent  by  the  S.E.C.  and  that  the 
company  was  given  the  opportunity  then 
to  instruct  that  a further  investigation 
should  be  undertaken.  I think  at  the 
same  time,  .Professor  Loss,  you  said  it  had 

the  option  to  exclude  it  altogether? 

Professor  Loss:  It  could,  of  course,  have 
said  “ We  do  not  know  what  we  have  in 
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the  ground  It  could  theoretically  have 
said  that. 

6609.  But  would  the  S.E.C.  expect  to 
have  some  statement  as  to  the  natural 
resources  with  which  the  company  expects 
to  achieve  its  object  of  manufacturing  its 

finished  product? 1 think  it  is  fair  to 

say  that  the  Commission  expects  it  if  you 
make  any  statement  that  is  based  on  the 
hypothesis  that  you  have  it. 

6610.  But  you  could  omit  it  altogether 

and  it  would  still  be  acceptable  to  the 
S.e.c.  ? We  could  say  “ We  are  offer- 

ing you  an  opportunity  to  buy  shares  in  an 
unexplored  hole  in  the  ground  **.  In 
theory  that  could  be  said. 

Mr.  Cohen:  May  I supplement  that?  I 
think  you  used  the  expression  that  the 
Commission  adjudged  the  resources  to  be 
inadequate? 

6611.  Yes. — —This  is  not  quite  the 
position.  We  do  not  do  that.  What  we 
say  is  “ Upon  a review  of  the  documents 
we  are  not  in  possession  of  facts,  and  you 
have  not  supplied  us  with  facts,  which 
support  the  claim  made  by  you.  If  you 
are  prepared  to  support  the  claim  made  we 
would  be  very  happy  to  consider  it  ”;  but, 
in  the  absence  of  such  support,  we  raise 
the  question  whether  it  is  appropriate  to 
include  such  a claim.  The  other  aspect  of 
your  question  is  this.  If  a company  is  to 
engage  in  some  aspect  of  development  or 
exploitation  of  natural  resources,  as 
Professor  Loss  has  said,  the  company  has 
the  opportunity  to  indicate  it  has  nothing 
but  a prospect  in  Hudson  Bay  and  hopes 
perhaps  it  will  find  it  profitable,  and  if 
that  is  made  perfectly  clear  it  is  all  right. 

Professor  Loss : You  would  not  permit 
the  expression  “ hope  ” under  those 
circumstances ! 

Mr.  Cohen : That  may  be,  but  if  there  is 
some  indication  the  company  intends  to 
go  in  for  a product  in  the  way  of  ore  we 
would  require  some  indication  as  to  the 
situation  with  respect  to  the  source  of  ore. 

6612.  Sir  George  Erskine : Would  it  be 
true  to  say  that  your  rule  as  regards 
estimates  as  to  forecasts  might  make  it 
very  difficult — perhaps  impossible — for 
the  issue  of  a prospectus  in  a completely 

new  venture? No,  Sir,  absolutely  not. 

I preside  over  a division  which  is  con- 


cerned, among  other  things,  with  new 
issues.  When  the  Securities  Act  was  first 
enacted  arguments  against  it  were  (1)  that 
it  would  stop  the  processes  of  the  capital 
market,  and  (2)  that  it  would  make  the 
seeking  of  venture  capital  impossible.  In 
the  last  few  years  I have  seen  more  com- 
panies come  to  the  S.E.C.  and  have  their 
securities  registered,  companies  that  were 
among  the  most  venturesome,  that  I 
would  ever  have  imagined — companies 
that  had  nothing  really  more  than  a 
prayer  and  a hope,  companies  which  may 
be  referred  to  as  offering  the  widest  type 
of  speculation  possible.  Nevertheless,  if 
all  the  appropriate  disclosures  are  made 
(and  in  those  cases  we  may  be  more 
insistent  than  in  regard  to  an  established 
company)  registration  may  go  forward. 
In  fact  during  the  last  two  years  more  than 
50  per  cent,  of  the  companies  registering 
securities  with  the  Commission  are  com- 
panies that  have  gone  to  the  public  for 
funds  for  the  first  time.  Many  of  them 
have  been  in  existence  only  for  a few 
months  or  a year;  many  are  engaged  in 
some  of  the  more  esoteric  new  develop- 
ments in  technology,  making  fuel  for 
missiles  and  things  of  that  sort. 

6613.  Mr.  Richardson : The  profit  record 
might,  disclose  a situation  in  which  the 
profits  had  risen,  let  us  say,  every  year  for 
which  they  were  shown  from  $2  million  to 
$5  million  over  a five-year  period.  If  the 
directors  thought  that  the  profit  record 
trend  was  unlikely  to  continue  in  an  up- 
ward direction,  how  would  you  deal  with 

that? If  the  directors  had  that  view  in 

my  opinion  they  would  be  required  to 
indicate  it  in  the  prospectus.  We  recog- 
nise the  problems  of  a businessman  in 
including  in  the  prospectus  information  as 
of  the  most  recent  possible  date,  and  the 
situation  at  present  makes  it  all  the  more 
important  that  the  financial  information 
provided  is  of  the  most  recent  date 
practicable.  In  addition  to  the  required 
information  we  require  formal  statements 
with  respect  to  the  trends  of  sales  and  the 
trends  of  earnings,  and  we  do  make 
supplemental  enquiries  as  to  whether  or 
not  there  has  been  any  change  in  the 
business  which  might  reflect  on  the 
financial  statements  and  other  information 
included  in  the  prospectus;  where  there  is 
any  indication  of  this  sort  we  require 
affirmative  statements  in  the  prospectus. 
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6614.  Assuming  that  the  directors  at 
the  time  of  making  the  statement  thought 
that  trends  were  all  still  upwards,  but  that 
they  were  of  opinion  that  within  a 
measurable  period  of  time  the  trends  were 
not  going  to  be  upwards,  that  seems  to 
me  to  involve  some  forecast.  I do  not 
know  whether  you  would  agree  with 

that? We  would  not  let  them  say  the 

trend  was  upward,  but  if  they  wanted  to 
say  the  trend  was  downward  we  would 
not  object  to  that. 

6615.  What  would  happen  if  they  felt 
the  trend  in  the  future  was  going  to  be  a 

downward  one? If  they  knew  the 

trend  was  downwards  we  would  expect 
them  to  say  that.  If  we  had  any  reason 
to  believe  the  trend  was  such,  we  could 
require  them  to  say  that  even  if  they  had 
not  thought  of  it  themselves. 

6616.  Professor  Gower : Could  I put 
another  case  to  you?  Supposing  the 
company  has  in  fact  been  making  very 
large  profits  because  it  has  developed 
some  new  process  which  is  not  patented, 
it  only  needs  another  large  firm  to  produce 
the  same  process  for  that  company  to  go 
right  down  in  profitability.  Would  you 
insist  on  something  being  said  about  this? 

Yes.  In  recent  years  a great  number 

of  companies  have  become  engaged  in  the 
new  technologies — electronics  perhaps  is 
a good  example.  It  may  be  a case  of  a 
scientist  organising  a company  to  produce 
a new  type  of  transistor  which  is  most 
successful.  We  require  that  the  prospectus 
should  disclose  the  competitive  situation; 
that  the  science  is  in  a state  of  flux,  that 
there  are  new  things  coming  along,  that 
there  is  no  patent  and  that  there  are  giants 
in  the  industry  who  may  at  any  moment 
produce  something  that  would  compete 
and  who  are  in  a position  perhaps  to 
affect  materially  the  prospects  of  the 
business.  We  do  require  disclosure  of 
these  facts.  The  patent  situation  is 
important  and  we  look  at  it  very  carefully. 

6617.  Is  the  S.E.C.  objection  to  esti- 
mates of  future  profits  just  based  on  a 
kind  of  doctrinaire  belief  that  there  is  a 
difference  between  fact  and  opinion,  or 

is  it  based  on  experience? It  is  based 

on  hard  experience,  and  perhaps  it  is 
slightly  doctrinaire  too.  Throughout  the 
years  the  Commission  has  had  consider- 
able experience  with  forecasts,  and  it  has 


also  had  considerable  experience  with 
appraisals  of  one  kind  or  another.  Much 
of  this  experience  has  been  unfortunate. 
The  Commission  believes  that  its 
approach,  whether  characterised  as  doctri- 
naire or  otherwise,  has  now  been  sup- 
ported by  its  experience  with  many,  many 
companies  and  many  types  of  business. 
We  have  had  experience  of  large  com- 
panies, with  the  large  bankers  associated 
with  them,  undertaking  to  engage  in  sub- 
stantial new  developments.  I have  in 
mind  a company  that  is  engaged  in  a very 
large  undertaking  in  Canada — and  I think 
some  of  the  London  bankers  have  some 
association  with  this — dealing  with  a very 
important  project  in  the  area  of  uranium 
ore,  and  I think  everyone  felt  there  were 
great  prospects  for  the  company.  I think 
that  when  they  got  down  to  drilling  and 
extracting  the  ore  they  ran  into  an  under- 
ground lake  and  that  underground  lake 
caused  immense  difficulties  and  tremen- 
dous losses.  This  is  just  one  aspect  of  the 
dangers  of  prognostication. 

6618.  You  mentioned  appraisal.  To 
what  extent  would  you  permit  an  up-to- 
date  valuation  of  the  assets  of  a property 

company,  for  example? We  do  not 

permit  it  in  the  financial  statements — that 
is,  not  yet.  I should  say  that,  as  in  the 
United  Kingdom,  there  is  considerable 
controversy  in  the  United  States  in  regard 
to  this  matter.  It  is  not  an  accepted 
accounting  principle  in  the  United  States 
to  provide  for  a revaluation  of  assets  in 
the  financial  statements.  The  Commission 
is  content  to  accept  that,  at  least  for  the 
moment.  However,  there  are  situations, 
particularly  with  respect  to  a company 
engaged  in  one  or  other  aspect  of  real 
estate,  where  the  problem  of  valuation  is 
significant.  We  deal  with  this  on  an  ad 
hoc  basis  in  an  attempt  to  provide  the 
investor  with  some  reasonable  informa- 
tion, but  we  do  not  permit  appraisals  as 
such  in  the  prospectus,  nor  do  we  permit 
revaluations  in  the  financial  statements. 

6619.  Mr.  Lumsden : Going  back  to  the 
earnings’  forecast  and  the  question  about 
the  prospectus  of  the  completely  new 
company.  If  it  has  no  past  record  at  all 
to  give,  how  do  you  get  over  the  difficulty 
of  giving  some  estimate  or  basis  on  which 
the  shares  can  be  marketed?  If  you 
cannot  get  an  estimate  of  future  earnings, 
I am  not  quite  clear  how  you  handle  the 
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prospectus  at  all? The  prospectus  is 

required  to  indicate  quite  clearly  the 
nature  of  the  business,  the  nature  of  the 
product  it  is  hoped  will  be  manufactured 
or  marketed,  and  the  competitive  factors 
are  clearly  disclosed.  We  require,  1 
believe,  that  the  prospectus  should  pro- 
vide all  information  short  of  an  actual 
forecast;  in  a forecast  you  are  substituting 
the  judgment  of  the  director  for  the  facts, 
and  my  insistence  on  the  distinction 
between  a fact  and  a judgment  perhaps 
becomes  more  doctrinaire,  in  the  words 
of  Professor  Gower,  but  this  is  basic  to 
our  view  of  the  statute  and  of  the  informa- 
tion that  should  be  provided  to  the 
investor.  Once  we  depart  from  that 
principle — perhaps  because  we  have  more 
scallywags  than  you  have  here  in  the 
United  Kingdom — we  have  no  way  of 
drawing  a line.  Further,  I might  mention 
that  I,  as  an  investor,  would  accept  a 
forecast  prepared  by  Morgan  Grenfell, 
but  that  there  may  be  another  firm  in 
London  whose  forecast  I might  not  accept; 
and  I,  as  an  official,  do  not  want  to  be  in 
a position  of  saying  one  firm’s  forecast  is 
all  right  and  that  another’s  is  not.  We 
deal  with  this  problem  as  a matter  of 
principle. 

6620.  Mr.  Lawson : If  a company  made 
SI  million  profit  last  year  and  the  budget 
shows  they  are  likely  to  make  only 
SI  million  next  year,  do  you  not  permit 

the  director  to  say  that? Yes,  we  insist 

on  it,  Sir. 

6621.  If  it  is  downwards  you  insist  on 
the  figure  of  future  profits  being  given? 

1 think  you  have  me  there;  I do  not 

think  the  matter  would  ever  arise  in  that 
way  in  the  context  of  American  practice; 
I do  not  think  a director  would  undertake 
to  give  a figure  which  in  itself  may  give 
him  trouble.  This  in  a sense  is  a forecast. 
I think  he  would  know'  that  in  the  view 
of  the  public  the  earnings  would  be  very, 
very  substantially  reduced  in  the  coming 
year,  and  it  may  be  a matter  of  draftsman- 
ship or  a matter  of  expression,  but 
because  of  the  liabilities  placed  upon  the 
director  and  because  of  the  liabilities 
placed  upon  the  underwriters  I do  not 
think  the  parties  would  ever  come  to  the 
Commission  with  a figure  and  we  would 
not  permit  the  indication  of  a figure. 

6622.  Mr.  Lawson:  What  happens  here 
quite  frequently  is  this;  you  have  a trend 


of  profits  over  the  years  and  perhaps  last 
year  has  been  an  exceptionally  good  year 
and  then  the  directors  in  their  prospectus 
will  say  ” We  cannot  expect  to  maintain 
that  figure  of  last  year,  but  we  think  we 
will  maintain  the  average  figure  of  the  last 
five  years”,  which  is  perhaps  half  ihe 
figure  of  last  year  and  they  give  a figure. 

I find  it  hard  to  see  how  your  prospectus 
will  read  if  you  do  not  allow  a figure  w hen 
the  figure  is  lower  than  the  previous  year. 

Mr.  Richardson:  The  figure  they  give  is 
almost  certainly  one  which  would  be 
exceeded  because  they  would  be  con- 
servative about  the  figure  they  chose. 

6623.  Mr.  Scott:  Is  not  your  point  that 
they  might  not  be  conservative  in  their 
estimates  if  they  had  freedom  to  make 

such  forecasts? Yes.  We  have  the 

unfortunate  experience  of  living  on  the 
seamy  side  as  well  as  on  the  other  side  of 
the  street  in  the  S.E.C.  I have  no  doubt 
that  reputable  bankers  would  be  most 
conservative,  and  I for  one  might  be 
interested  in  information  of  this  sort,  but 
the  prospectus  is  designed  to  provide  the 
facts  upon  the  basis  of  w hich  the  investor 
himself  or  his  adviser  can  reach  some 
determination.  The  provision  of  a figure 
may  serve  to  obviate  the  necessity  for  close 
analysis,  I will  grant  you  that,  but  our 
scheme  is  based  on  the  view  that  the 
investor  or  his  adviser  should  make  the 
analysis  and  that  the  Commission  should 
not  be  in  a position  of  reviewing  this 
analysis  and  testing  the  figure,  so  to  speak. 

6624.  Professor  Gower:  Do  you  insist 

on  accounts  being  made  up  to  any  particu- 
lar date  before  registration? Yes,  our 

statutes  require  financial  information  as  of 
a date  within  90  days  of  the  filing  of  the 
registration  statement.  This  rule  is  varied 
in  the  case  of  certain  listed  companies, 
but  in  point  of  fact,  particularly  in  recent 
times  because  of  the  great  changes  that  are 
taking  place,  we  insist  on  the  information 
being  as  close  as  90  days,  although  that 
90  days  figure  need  not  be  the  latest 
audited  figure;  in  addition  we  require 
information  in  respect  to  the  trend  of  sales 
as  recently  as  we  can  possibly  get  them. 

6625.  Mr.  Brown:  Referring  back  to 
Mr.  Lawson’s  question  with  regard  to  the 
company  with  exceptional  profits,  where 
you  would  not  allow  a statement  in  the 
prospectus  as  to  the  figure  in  the  coming 
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year,  is  there  anything  to  stop  the  directors 
making  a public  statement  to  the  share- 
holders of  the  company  about  what  the 

profit  is  going  to  be  next  year? We 

take  the  following  positions  with  respect 
to  the  Securities  Act  and  new  issues. 
First,  before  the  registration  statement  is 
filed  the  statute  is  clear  that  no  offer  or 
solicitation  of  an  offer  to  buy  may  be 
made,  and  we  treat  those  words  in  the 
broadest  possible  sense.  This  would 
include  any  attempt  to  condition  the 
public  by  way  of  putting  out  information 
to  the  public  generally  with  regard  to  the 
view  of  the  directors  concerning  the  pros- 
pects of  the  company  over  the  ensuing 
period.  We  have  had  occasion  to  test  this 
matter  in  Court,  and,  while  we  have  not 
got  it  to  a really  high  Court,  generally 
speaking  we  have  been  upheld,  and  because 
of  the  Commission’s  control  over  the 
activities  of  bankers  usually  the  Com- 
mission’s view  prevails  in  this  area.  On 
the  other  hand,  the  Commission  feels  that 
it  should  not  adopt  rules  and  procedures 
which  would  impede  management  from 
bringing  to  the  attention  of  its  share- 
holders information  pertinent  to  their  con- 
sideration of  the  affairs  of  the  company, 
particularly  in  relation  to  trading  in 
securities.  Therefore,  there  has  to  be 
some  blending  of  these  two  competing 
forces,  and  we  manage  to  do  it  fairly  well, 
perhaps  with  some  difference  of  view 
occasionally.  Forexample,  theNewYork 
Stock  Exchange  requires  that  there  should 
be  prompt  publication  of  information  of 
importance  to  investors . Sometimes  these 
events  of  importance  occur  just  before  the 
filing  of  a registration  statement,  before 
the  offering  or  in  the  course  of  it,  and  it 
raises  a question.  If  it  is  a normal 
announcement,  usually  published  in  the 
manner  and  at  the  time  proposed,  in  nearly 
all  cases  there  would  be  no  problem. 
Finally,  I should  point  out  that  while  the 
statute  requires  a prospectus,  the  statute 
also  permits  additional  information  to  be 
furnished  to  the  investor  with  the  prospec- 
tus which  is  not  subject  to  the  prospectus 
requirements  but  subject  to  the  general 
anti-fraud  provisions  of  the  statute.  In 
other  words,  if  the  directors  provided  the 
investor  with  a prospectus  and  in  addition 
to  the  prospectus  they  provided  him  with 
another  document  in  which  they  under- 
took to  make  a forecast,  under  the  statute 
—theoretically  at  least— they  may  do  so 


subject  to  the  general  anti-fraud  provis- 
ions. The  Commission’s  views  generally 
with  respect  to  forecasts  and  appraisals, 
things  of  that  sort,  have  rather  wormed 
themselves  into  the  law,  and  a Court  in  a 
particular  case  may  take  a dim  view  of 
this  procedure,  but,  as  I understand  the 
statute,  I think  this  would  not,  per  se,  be 
prohibited.  This  is  also  true  of  an 
appraisal.  We  do  not  like  to  advertise 
this  procedure  because  it  has  certain 
dangers,  but  I believe  it  too  would  be 
permitted.  Do  you  want  to  add  to  that? 

Professor  Loss:  It  is  a big  question.  I 
do  not  think  any  Court  would  be  likely  to 
hold  that  a forecast  in  supplemental 
literature  or  given  orally  is  per  se  fraudu- 
lent. I think  it  would  depend  on  all  the 
circumstances.  A forecast  might  be 
fraudulent,  and  although  the  Commission 
takes  one  view  as  to  the  fact/opinion 
dichotomy  for  purposes  of  registration,  it 
takes  another  view  for  purposes  of  fraud. 
For  purposes  of  fraud  the  Courts  have 
been  saying  that  an  opinion  not  honestly 
held  is  a mis-statement  of  fact,  so  that  a 
forecast  could  be  the  subject  of  a fraud 
action,  but  I do  not  think  it  would  be  so 
per  se. 

Mr.  Cohen:  I think  the  provisions  of 
your  Prevention  of  Fraud  Act,  particu- 
larly sections  13  and  14,  are  far  wider  than 
ours;  I think  they  are  more  comprehen- 
sive. I think  those  sections  deal  with  the 
particular  problem  of  forecasts  and 
expressions  of  opinion  in  a much  more 
express  way  than  our  statutes. 

6626.  Professor  Gower:  Yes,  but  it  only 
imposes  criminal  sanction,  and  I think  the 
view  is  that  it  would  not  give  an  investor 

any  civil  remedy. This  is  a very 

essential  and  important  difference. 

6627.  Mr.  Althaus:  Where  the  directors 

issue  a supplementary  statement  of  that 
kind,  would  it  in  appropriate  circum- 
stances be  subject  to  the  scrutiny  and 
approval  of  the  New  York  Stock  Ex- 
change?  If  it  were  subject  to  the  New 

York  Stock  Exchange,  by  their  rules  the 
company  would  be  required  to  provide  a 
copy  to  the  New  York  Stock  Exchange, 
who  would  then  review  it.  I am  not  sure 
I can  detail  the  exact  procedure,  but  they 
do  have  a large  staff  and  they  do  review 
these  documents.  However,  not  all  the 
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exchanges  in  the  United  States  have  stan- 
dards quite  the  same  as  those  of  the  New 
York  Stock  Exchange.  I do  want  to  add 
that  this  supplemental  statement  need  not 
be  provided  to  the  Commission;  in  fact 
it  is  usually  not  provided  to  the  Com- 
mission. We  have  no  way  of  reviewing  it. 
These  documents  come  to  our  attention 
sometimes  on  a complaint  by  an  investor 
or  in  connection  with  an  investigation, 
but  there  is  no  provision  requiring  them 
to  be  furnished  to  the  Commission,  and, 
frankly,  I am  quite  content  with  that. 

6628.  Professor  Gower : You  require 
registration  statements  notwithstanding 
the  issue  is  of  shares  uniform  with  those 

already  listed  on  the  Stock  Exchange  ? 

Oh,  yes.  Sir.  I should  add  that  for  some 
time  past  there  has  been  a suggestion,  one 
of  the  most  vocal  exponents  being  the 
New  York  Stock  Exchange,  that  such 
issues  should  be  exempted  from  registra- 
tion. I might  add — and  here  I am  being 
just  a little  funny,  I expect — that  recently 
we  have  had  a number  of  criminal  cases 
some  of  which  related  to  companies  whose 
securities  were  listed  on  the  New  York 
Stock  Exchange,  so  that  that  standard 
alone  raises  some  serious  questions.  I 
should  make  clear,  as  I indicated  a little 
earlier,  that  the  standards  of  the  New 
York  Stock  Exchange  are  not  adopted  by 
all  the  other  13  registered  Stock  Exchanges. 

Professor  Loss : I think  it  might  be 
added  that  the  two  largest  exchanges, 
the  New  York  Stock  Exchange  and  the 
American  Stock  Exchange,  do  more  than 
90  per  cent,  of  all  the  business  in  the 
country.  The  remainder  is  handled  by 
the  other  dozen  or  so  exchanges. 

6629.  You  would  require  these  regis- 
tration statements  even  in  the  case  of  a 

rights  issue  to  existing  shareholders? 

Mr.  Cohen:  Yes. 

6630.  And  also  if  there  is  an  issue  of 
shares  in  exchange  for  shares  in  another 

company? Yes.  An  offer  made  by 

way  of  exchange  requires  information  not 
only  with  respect  to  the  company  offering 
the  exchange,  but  information  with 
respect  to  the  company  of  which  the 
recipient  is  a member.  I have  a prospectus 
that  has  recently  been  published  by  the 
McGraw  Hill  Publishing  Company  in 
-which  it  made  an  offer  of  exchange  to  the 


holders  of  certain  securities  of  E.  W. 
Dodge  Corporation.  That  contains  in- 
formation both  financial  and  non-financial 
with  respect  to  the  two  companies. 

6631.  You  will  appreciate  that  on  such 

an  occasion  the  only  regulation  which 
would  apply  in  England  would  be  the  new 
Board  of  Trade  regulations  for  licensed 
dealers? Yes. 

6632.  It  would  not,  of  course,  give  as 
much  information  as  your  requirements? 
Quite  so. 

6633.  Mr.  Scott : I think  that  is  not 
quite  right.  If  the  shares  are  to  be  quoted, 
the  Stock  Exchange  regulations  would 
apply  as  to  what  is  disclosed  about  them. 

The  New  York  Stock  Exchange  in 

certain  cases  has  adopted  requirements 
that  are  much  more  penetrating  than  the 
requirements  of  the  Commission. 

6634.  Chairman : In  the  case  of  an 

exchange  of  shares  in  this  country,  I 
would  expect  to  find  somewhere  a state- 
ment by  the  directors  that  they  were 
satisfied  the  exchange  was  a fair  and 
reasonable  proposition,  and  if  the  direc- 
tors were  not  allowed  to  say  that  would 
not  the  applicant  for  the  shares  be  com- 
pletely in  the  dark? Well,  I am  sure 

there  is  some  language  in  the  document 
which  bears  on  this.  Quite  obviously,  the 
offer  would  not  be  made  under  these 
circumstances  unless  the  boards  of  both 
companies  were  quite  satisfied.  I think 
that  would  be  implicit  in  the  offer. 

6635.  Mr.  Lumsden : On  the  question 
of  valuation  of  assets  which  I think  you 
discourage,  in  the  case  of  a take-over  offer 
it  is  said  here  that  only  too  infrequently 
is  such  a valuation  given  and  there  ought 
always  to  be  some  valuation  of  the  fixed 
assets  where  they  are  material.  Do  you 
not  even  allow  it  for  perhaps  valuable 

freehold  properties? In  the  case  of  a 

company  which  is  engaged  in  any 
enterprise,  we  think  the  value  of  the 
investments  to  those  interested  in  deter- 
mining the  value  of  the  shares  being 
offered  to  them,  depends  on  an  evaluation 
of  the  enterprise  rather  than  of  the  under- 
lying properties.  Therefore,  we  think 
the  emphasis  should  be  placed  on  the 
business  facts,  the  history  of  earnings, 
the  issuer’s  standing  in  the  industry,  its 
prospects  to  the  extent  that  they  are 


1469 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


23 rd  March, , 1961]  mr.  m.  f.  cohen  and  professor  l.  loss 


[' Continued 


disclosed  by  the  prospectus,  rather  than 
the  inherent  values  of  the  underlying 
physical  properties.  For  example,  in  the 
case  of  the  United  States  Steel  Corpora- 
tion it  undoubtedly  has  many  valuable 
properties  but  I do  not  think  that  any 
analyst  reaches  a conclusion  as  to  the 
value  of  United  States  Steel  shares  by 
trying  to  assess  the  value  of  those 
properties.  He  is  trying  to  assess  the 
value  of  shares  in  a continuing  enterprise, 
particularly  since  it  is  not  planned  to 
liquidate  the  enterprise.  Where  you  do 
have  a situation  in  which  the  enterprise 
is  to  be  liquidated,  then  obviously  the 
physical  assets  of  the  company  are  of 
real  significance.  When  that  problem 
arises  we  deal  with  it  so  as  to  bring  to  the 
investor  the  facts  which  are  relevant  and 
pertinent. 

6636. 1 was  thinking  particularly  of  the 
case  of,  say,  shop  properties  which  mightin 
certain  cases  have  an  open  market  value 
much  greater  than  their  value  in  the 

business  as  a going  concern. Whether 

or  not  it  has  an  open  market  value  which 
is  greater  we  think  perhaps  is  relatively 
less  important  because  the  company 
does  not  plan  to  liquidate  its  business  and 
sell  its  property.  It  plans  to  continue 
in  business.  When  and  if  this  company 
should  determine  to  liquidate,  many 
years  hence,  that  value  may  be  something 
else  again,  and  its  present  value  does  not 
seem  to  be  of  much  significance.  Perhaps 
we  misunderstand  the  position  but  we 
do  not  think  people  buy  a merchandising 
company  based  upon  an  assessment  of 
the  physical  property.  We  think  they 
buy  an  interest  in  the  enterprise  as  a 
merchandising  business. 

6637.  I was  thinking  more  from  the 
point  of  view  of  the  seller  of  the  shares  of 
the  company  which  was  being  taken  over. 
As  between  the  parties,  the  manage- 
ment of  the  selling  company  and  the 
management  of  the  purchasing  company, 
we  would  think  that  reasonably  they 
would  take  into  account  property  valua- 
tion and  any  number  of  factors  which 
are  necessarily  relevant  to  a determination 
of  either  an  exchange  of  shares  or 
purchase  prices  or  other  factors  of  a 
similar  nature.  These  are  necessary 
business  decisions  and  made  by  business 
people  in  the  context  of  their  under- 
standing of  the  enterprise  and  the  purposes 
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of  the  enterprise.  Those  are  considera- 
tions which  I think  are  somewhat 
different  than  are  involved  in  making  an 
exchange  of  shares,  shares  of  one  company 
for  the  shares  of  another  company,  and 
where  the  companies  continue  in  business 
as  an  enterprise. 

6638.  Mrs.  Naylor : You  are  assuming 
there  is  always  agreement  between  the 
boards  of  the  two  companies.  What 
about  the  case  when  a company  makes 
an  offer  for  shares  and  has  not  succeeded 
in  reaching  agreement  with  the  board  of 
directors  of  the  company  to  be  acquired, 
and  goes  over  the  heads  of  the  board  to 

the  shareholders? This  occasionally 

happens.  Nevertheless,  the  company 
making  the  offer  is  required  to  provide 
essentially  the  same  information  as  is 
provided  in  the  case  of  the  company 
where  there  is  agreement. 

6639.  Professor  Gower : How  does  it 
do  that?  I see  it  can  provide  information 
about  its  own  company,  but  how  can  it 
get  the  requisite  information  about  the 
company  whose  shares  are  being  bought? 

Normally  it  occurs  in  situations  with 

respect  to  companies  that  have  published 
information;  the  information  is  obtain- 
able and  can  be  provided.  Obviously 
in  those  cases  there  may  be  some 
additional  caveats  required  because  of 
the  lack  of  co-operation  of  the  manage- 
ment. We  have  just  had  a case  recently 
in  which  a take-over  bid  was  made  by  one 
company  at  a time  when  another  company 
was  interested  in  making  a take-over  bid. 
The  management  was  interested  in  one 
and  had  some  private  dealings  in  con- 
nection with  it.  This  got  to  be  a little 
sticky.  The  Commission  had  to  intervene 
to  seek  an  injunction  against  one  for 
failure  to  provide  suitable  information. 
This  was  not  an  exchange  offer  but  an 
offer  to  buy  shares  for  cash.  The  question 
arose  under  our  Rule  10  b-5,  one  of 
our  general  anti-fraud  rules,  and  I have 
with  me,  again  in  anticipation  of  a 
possible  question,  a brief  which  we 
submitted  to  the  United  States  District 
Court  for  the  Southern  District  of  New 
York  in  this  matter.  I might  say  the 
matter  has  been  settled  by  consent,  that 
is  the  defendants  agreed  that  an  injunction 
might  issue  against  them.  But  the 
brief  discusses  the  law  and  some  of  the 
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problems  in  this  area  and  if  the  Committee 
wishes  I will  be  glad  to  leave  it  here. 

6640.  Mr.  Brown:  Where  a take-over 
bid  occurs  without  consent  of  the  manage- 
ment of  the  company  concerned,  whether 
it  be  for  shares  or  cash,  is  there  any 
obligation  on  the  directors  of  the  company 
being  bid  for  to  provide  the  shareholders 

with  information? We  have  certain 

anti-fraud  provisions  and  theoretically 
under  those  provisions  a case  can  be 
made  that  directors  have  an  obligation 
to  take  certain  steps  in  connection  with 
such  a purchase  or  sale  of  shares.  1 do 
not  think  that  view  has  as  yet  been 
accepted  under  our  Federal  Statutes. 
You  are  now  in  an  area  of  what  I would 
consider  conventional  Company  Law 
which  is  really  outside  the  jurisdiction  of 
the  S.E.C.  as  such. 

6641.  There  are  no  special  S.E.C. 

provisions  to  deal  with  that  case? No. 

6642.  Mr.  Lawson : Can  I come  back 

again  to  this  very  difficult  problem  of 
valuation  of  properties,  shall  we  say,  in 
the  centre  of  a city.  You  can  get  a 
situation  where  you  might  have  a factory, 
for  instance,  which  was  operating  in  the 
centre  and  where  the  property  was  much 
more  valuable  if  the  factory  were  closed 
down  and  the  land  used  for  some 
building  programme.  The  present  board 
may  have  carried  on  as  they  have  in  the 
past  and  done  nothing  about  that.  But 
a take-over  bidder  can  come  along  and 
buy  the  company,  completely  move  the 
industrial  side  of  the  business  elsewhere, 
and  probably  make  a large  profit  on 
development.  Is  it  not  something  which 
the  shareholders  of  the  company  should 
have  been  told,  that  there  is  that  prospect 
of  development  of  that  particular  pro- 
perty?  1 would  think  so.  How  that 

would  occur  would  depend  on  the 
circumstances  of  the  take-over  bid.  If 
it  were  by  way  of  exchange  of  shares, 
for  example,  I think  that  the  documents 
would  have  to  indicate  this  possibility, 
without  necessarily  getting  to  an  actual 
property  valuation.  But  I think  the 
general  facts  that  you  have  outlined 
would  necessarily  have  to  be  included  in 
the  documents.  Apart  from  that,  I 
think  that  there  might  well  be  the  duty 
on  the  part  of  the  person  who  is  making 
the  take-over  bid  to  disclose  under  certain 


circumstances  what  plans  he  had.  Now 
I have  in  mind  a fairly  simple  case  where 
the  person  making  the  take-over  bid  has  a 
relationship  with  the  company  which 
might  be  considered  in  the  nature  of  a 
controlling  relationship  or  something 
close  to  that,  where  it  can  be  argued  he 
has  a duty  to  the  shareholders  in  the 
company — and  we  have  had  such  cases. 
Under  those  circumstances,  if  he  is  out 
to  acquire  the  shares  of  the  minority 
shareholders  and  he  has  in  mind  a change 
in  the  nature  of  the  business  or  selling  its 
physical  assets  or  perhaps  he  has  already 
received  an  undisclosed  offer  from  a 
third  person  to  purchase  the  shares  from 
him  at  a substantially  higher  price,  the 
failure  to  disclose  any  of  these  facts 
would  be  considered  violation  of  our 
anti-fraud  provisions.  Once  you  move 
away  from  the  situation  I have  disclosed, 
to  an  offer  by  another  person  who  is  at 
arm’s  length,  who  is  a stranger  to  the 
shareholders  and  to  the  corporation,  this 
problem  becomes  a much  more  difficult 
one  to  treat  with,  because  it  then  may 
get  down  to  the  question  of  the  duty 
under  the  law  of  such  a person  to  the 
shareholders  to  whom  he  has  no  trustee 
relationship. 

6643.  Could  I follow  up  with  one 
further  question  ? Does  it  not  really  come 
back  to  the  duty  of  the  directors  of  the 
company  being  acquired  to  give  some 
indication  of  that  potential  for  develop- 
ment in  their  annual  account? 1 

should  point  out  that  the  Commission 
administers  a number  of  statutes.  We 
have  been  talking  largely  about  the  first 
of  these  statutes  which  is  concerned  with 
new  issues.  In  the  case  of  a new  issue  of  a 
certain  size  the  company  is  required  to 
file  with  the  Commission  certain  annual 
and  other  reports.  These  reports  are 
required  to  include  financial  statements 
certified  by  independent  auditors  and 
they  are  designed  essentially  to  bring  up 
to  date  in  a rough  sort  of  way  the  informa- 
tion provided  in  the  initial  prospectus. 
Apart  from  that,  it  is  customary  for 
companies  in  the  United  States  to  send 
reports  to  the  shareholders.  Now,  we 
do  not  have  any  direct  or  indirect  super- 
vision over  the  content  of  reports  to 
shareholders,  and  in  a situation  such  as 
you  have  mentioned,  it  would  be  normal, 
I think,  for  directors  to  bring  matters  of 
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this  character  to  the  attention  of  share- 
holders on  a continuing  basis  so  that 
they  would  be  informed,  and  in  this  way 
the  market  generally  is  informed.  I do 
want  to  add  one  further  thing.  Our 
requirements  with  respect  to  financial 
statements  and  disclosures  with  respect 
to  changes  in  business  I think  go  a little 
deeper  than  the  present  requirements 
under  the  Companies  Act.  We  believe 
that  by  virtue  of  all  of  these  requirements 
there  is  built  up  over  a period  of  time, 
and  on  a continuing  basis,  information 
with  regard  to  the  company  so  that  the 
situation  you  pose  would  not,  except  in 
certain  exceptional  circumstances,  really 
arise.  But  should  it'  arise,  I think  I 
would  agree  with  you  that  the  manage- 
ment of  the  company  whose  shareholders 
are  being  solicited  might  well  have  the 
duty  to  bring  to  the  attention  of  then- 
shareholders  the  situation  with  respect 
to  the  properties  of  the  company, 
particularly  in  the  case  where  they  feel 
the  take-over  bidder  is  unfair  or  some- 
thing of  that  sort.  But  again  we  are 
getting  into  an  area  which  is  mixed  in 
the  sense  it  is  more  Company  Law  in  the 
conventional  sense,  which  is  not  an 
S.E.C.  function  anymore  than  it  is  S.E.C. 
law,  although  there  may  be  many  cases 
in  which  our  statutes  would  require 
such  a result.  There  is  one  further  thing 
that  I have  not  mentioned  which  is  also 
a marked  difference  between  our  way  of 
doing  things  and  yours ; perhaps  Professor 
Gower  intended  to  reach  this  in  the  end. 
All  companies  the  securities  of  which 
are  registered  for  trading  on  a National 
Securities  Exchange,  are  required  to  send 
to  their  shareholders  in  connection  with 
solicitation  of  proxies — and  this  is  a 
conventional  procedure  which  has  some 
notable  exceptions  in  the  United  States — 
a fairly  broad  spectrum  of  information 
concerning  the  company  and  the  officers 
and  directors.  The  Commission  also 
requires  an  annual  report,  which  in  the 
opinion  of  the  manager  is  adequate  to 
describe  the  operations  and  conditions 
of  the  company,  to  be  furnished  to  the 
shareholders.  Again,  this  is  another 
aspect  of  the  procedure  whereby  the 
shareholders  themselves  and  the  market 
as  a whole  are  informed  on  a continuing 
basis  with  respect  to  developments  in  a 
company.  1 think  we  have  carried  this 
to  a point  that  is  perhaps  further  than  it 


is  carried  anywhere  else  in  the  world. 

It  has  led  to  perhaps  the  greater  develop- 
ment, although  I know  you  have  them 
here,  of  a professional  corps  of  security 
analysts  who  are  continually  probing 
and  asking  for  information  and  developing 
information,  all  of  which  contributes  to 
free,  open  and  informed  markets. 

6644.  You  have  the  power,  do  you  not, 
to  refuse  to  register  an  annual  balance 
sheet  if  it  does  not  conform  to  standards 
which  you  think  it  should?— — In  the 
case  of  a company  which  has  securities 
listed  on  the  Stock  Exchange,  we  have  no 
power  to  refuse  the  filing  of  the  annual 
report  with  the  Commission  which  is  the 
statutory  report.  If  that  report,  however, 
does  not  comply  with  the  requirements 
or  is  false  and  misleading  in  a material 
respect,  the  Commission  has  power  to 
initiate  administrative  proceedings  to  re- 
move from  trading  on  the  Stock  Exchange 
that  security  or  suspend  trading  for  a 
period  of  time.  This  is  really  a formal 
way  of  securing  appropriate  correction. 
We  also  have  power  to  go  to  Court  and 
by  way  of  an  order  of  mandamus  compel 
the  company  to  file  proper  and  correct 
annual  reports  and  financial  statements. 
Now,  in  the  case  of  companies  that  do 
not  have  securities  listed  on  the  Stock 
Exchange  but  are  required  to  file  reports 
with  the  Commission — there  are  a number 
of  those;  they  include  companies  which 
have  made  large  offerings  to  the  public  or 
have  a substantial  public  interest  and 
outstanding  securities,  certain  investment 
companies  and  certain  other  public  utility 
companies— the  Commission  has  a range 
of  power  which  it  can  utilise  to  the  end 
of  securing  appropriate  correction. 

6645.  Professor  Gower : While  we  are 
on  this  question  of  annual  reports  and 
financial  statements  and  so  on,  could  I 
just  clear  up  one  point  about  what  we  call 
turnover  figures  and  you  call  gross  sales. 
As  I understand  it,  you  require  the  global 

turnover  to  be  shown  in  all  accounts  ? 

That  is  right,  although  there  recently  has 
developed  a good  deal  of  discussion 
with  respect  to  this  matter  of  a global 
figure.  So  many  companies  have  be- 
come multi-product  or  multi-business 
companies. 

6646.  Could  I leave  that  for  a moment? 
At  the  moment  we  do  not  require  this. 
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although  some  companies  give  it  voluu-  6648.  Could  I then  come  to  the  ques- 
tarily  One  of  the  objections  that  is  tion  of  break-down  of  the  global  turnover, 
raised  to  requiring  companies  to  give  it  As  I understand  it,  you  do  not  require  this 
is  that  it  would  be  very  unfair  to  the  little  in  the  annual  reports  but  you  do  ask  for 
company  manufacturing  one  line  and  in  it  in  your  initial  registration  statement 

competition  with  a large  multiple  concern,  when  there  is  an  original  public  issue  ? 

The  turnover  figures  of  the  large  multiple  We  do  require  it  in  the  initial  prospectus, 
concern  would  reveal  nothing,  whereas  we  also  require  it  in  the  annual  report, 
the  turnover  figures  of  the  small  one-line  but  not  in  the  financial  statements.  The 
company  would  reveal  a great  deal  and  rules  in  respect  of  the  financial  statements 
would  in  fact  enable  the  big  competitors  require  only  the  global  figures.  However, 
to  see  exactly  how  much  they  needed  to  we  do  require  in  the  narrative  portion  of 
reduce  their  charges  in  order  to  drive  the  the  annual  report,  required  to  be  filed 

little  man  out  of  business. Of  course,  with  the  Commission,  some  indication 

this  is  the  most  attractive  case  against  with  respect  to  this  matter  to  which  you 
turnover  figures.  However,  we  are  not  have  referred,  particularly  if  there  has  been 
persuaded  We  have  had  considerable  a change  since  the  initial  registration 
experience  with  this  situation  in  relation  statement,  so  that  there  is  information 
to  the  smaller  companies  as  against  larger  on  a continuing  basis  with  respect  to  these 
companies,  and  as  against  companies  in  matters.  I want  to  say  one  further  thing, 
multi-businesses,  where  the  figures  are  I think  I mentioned  before  that  the  Com- 
more  or  less  submerged,  although  not  mission  has  no  direct  jurisdiction  over  the 
truly  submerged  because  we  do  require  annual  report  which  the  management 
some  breakdown  between  important  ele-  sends  to  its  shareholders.  This  was  a 
ments  of  the  business  in  the  prospectus  deliberate  decision  made  in  drafting  the 
and  in  the  reports.  However,  while  this  statutes  and  I think  a very  wise  one. 
is  an  appealing  argument,  I do  not  think  When  management  feels  that  it  is  subject 
it  has  been  demonstrated  to  the  satisfac-  to  statutory  restrictions,  inhibitions  of  one 
tion  of  the  Commission  that  in  fact  kind  and  another,  it  may  feel  that  it  is  not 
damage  has  occurred  to  any  company  as  in  a position  to  provide  as  much  informa- 
a result  of  the  required  publication  of  tion  or  as  candidly  as  it  otherwise  might, 
these  figures.  This  problem  came  up  at  I think  this  was  the  basis  for  the  decision 
an  early  point  in  the  Commission’s  history  that  the  Commission  should  not  have  any 
and  the  matter  went  to  the  Court  of  control  or  supervision  over  annual  reports 
Appeals  for  consideration.  While  there  sent  to  shareholders.  Now,  the  annual 
is  some  language  in  the  Court  of  Appeals  reports  in  the  United  States  for  the  share- 
decision  which  suggests  that  perhaps  one  holders  by  and  large  do  provide  a Con- 
or another  of  the  Judges  might  have  siderable  amount  of  information  beyond 
decided  the  matter  otherwise,  the  net  statutory  requirements.  For  example, 
result  of  the  opinion  was  that  the  Court  the  annual  report  of  the  United  States 
upheld  the  Commission’s  view  of  the  Steel  Corporation  contains,  I believe, 
matter.  Since  that  time  I think  that  more  information  than  we  require  in  the 
business  men  have  become  much  more  prospectus  for  the  initial  issue.  But  apart 
sophisticated  about  the  problems  involved,  from  that,  the  management  does  comment 
I also  have  some  difficulty  in  believing  fairly  liberally  and  with  considerable 
that  a large  company  engaged  in  the  freedom  regarding  the  nature  of  the 
particular  line  of  business  does  not  know  business  of  the  company  and  its  prospects, 
pretty  much  what  the  little  company  is 

doing  anyway,  and  vice  versa . 6649.  Finally,  on  this  problem  of  new 

issues : Professor  Loss,  you,  I know,  have 
always  been  rather  critical  of  our  practice 

6647.  Yes.  You  would  say  he  probably  of  a waiting  period  of  three  days.  It 
would  not  want  to  put  him  out  of  business  seemed  to  us  from  the  evidence  we  had 

because  of  the  Anti-Trust  Laws? from  your  American  colleagues  that 

That  is  a very  important  element  in  the  perhaps  there  was  not  really  much 
United  States,  of  course,  and  it  is  one  to  difference.  That  is  accounted  for  by  the 
which  many  business  men  are  very  different  way  in  which  issues  are  made  in 
sensitive.  the  two  countries.  Over  here  we  do  at 
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least  ensure  that  the  lay  investor  can  read 
the  prospectus  for  three  days  before  he 
has  to  put  in  an  application.  Would  I 
not  be  right  in  thinking  that  under  your 
system  of  a red  herring  prospectus  and  a 
final  registration  statement,  it  is  really 
only  the  people  in  the  selling  group  or 
perhaps  a few  brokers  and  dealers  who 
will  ever  have  seen  the  red  herring 
prospectus,  and  the  lay  investor  has  really 
got  to  buy  as  soon  as  the  registration 
statement  is  registered,  unless  he  has 
reason  to  suppose  the  shares  will  remain 
on  tap  for  a considerable  time?  Would 

that  be  fair  or  not? Professor  Loss : 

Generally  speaking,  I have  the  impression 
that  the  typical  lay  investor  probably  does 
not  see  the  actual  prospectus  until  he  gets 
it  with  the  certificate  that  he  has  bought. 

6650.  And  he  would  not  see  the  red 

herring  prospectus  at  all? No.  I am 

also  of  the  conviction  that  the  purpose 
behind  the  Act  works  primarily  not 
through  the  prospectus  but  indirectly, 
because  the  information  in  the  prospectus 
does  become  available  to  the  brokers  and 
the  bankers  who  advise  the  little  investor. 
In  that  sense,  I do  not  know  if  it  is  of  very 
great  consequence  that  the  little  investor 
does  not  get  the  preliminary  prospectus. 

6651.  Mrs.  Naylor : Does  the  red 
herring  prospectus  go  to  the  financial 

Press? Yes,  indeed.  I do  not  know 

whether  the  Committee  are  familiar  with 
the  cards  issued  by  Standard  & Poors, 
which  is  one  of  our  statistical  services. 
Standard  & Poors  get  a copy  of  every 
registration  statement  when  it  is  filed. 
They  manage  to  condense  it  on  a card 
about  4 in.  by  6 in.  folded  over.  Standard 
and  Poors  sell  those  cards  in  great 
quantity  to  the  underwriters  and  dealers 
and  they  are  distributed  rather  widely,  I 
think,  among  the  dealers. 

Mr.  Cohen : I do  not  entirely  share  the 
view  xthat  the  lay  investor  does  not  have 
an  opportunity  to  view  and  consider  the 
prospectus.  In  fact,  it  is  because  of  our 
conviction  that  many  more  each  year  are 
in  fact  viewing  the  prospectus  that  we 
have  geared  our  requirements  to  provide 
in  the  prospectus  information  that  a lay 
investor  can  more  readily  digest  as  well 
as  the  more  detailed  information  which 
requires  more  skilled  analysis.  To  this 
end,  in  certain  more  speculative  type  issues 


we  require  to  be  set  out  in  the  prospectus 
some  itemisation  of  the  hazards  of  the 
issue  or  the  particular  aspects  of  the  issue 
which  should  receive  attention.  We  re- 
quire a simple  capitalisation  table  and  a 
summary  of  earnings  as  well  as  the  full 
financial  statements.  My  own  experience 
is  that  investors  do  in  fact  read  the 
prospectuses  and  some  of  them  read  them 
very  carefully.  Occasionally  a registration 
statement  is  filed  with  respect  to  a par- 
ticular issue  and  the  “ red  herring  ” pros- 
pectuses are  distributed  fairly  widely  and 
in  consequence  of  that  fact  sometimes  the 
issue  is  withdrawn.  Sometimes  the  price 
is  substantially  reduced.  The  Commission 
does  not  require  the  preliminary  prospec- 
tus to  be  furnished  to  prospective  investors. 
It  requires  only  that  the  prospectus  go  to 
prospective  dealer  purchasers.  However, 
in  practice  I know  that  great  quantities  of 
the  preliminary  prospectuses  are  in  fact 
distributed  and  do  go  to  investors.  More- 
over, in  the  case  of  a registration  statement 
by  way  of  exchange,  the  person  to  whom 
it  is  addressed  is  the  investor.  He  is  the 
one  who  receives  it,  there  may  be  no 
dealers  involved  at  all.  In  the  case  of  an 
offering  by  way  of  rights,  it  goes  directly 
to  the  investor,  there  may  be  no  dealers 
involved.  We  make  no  distinction  in  our 
requirements  with  respect  to  prospectuses 
as  between  these  cases.  I receive  a great 
deal  of  correspondence  each  year  from 
people  with  respect  to  prospectuses  or 
proposed  prospectuses;  some  of  it  is 
misguided,  it  is  true,  but  nevertheless  it 
does  reflect  the  fact  that  the  prospectus 
has  been  viewed.  I do  not  share  the  view 
that  they  do  not  read  it,  although  I will 
agree  that  perhaps  in  the  overall  picture, 
the  skilled  analysis  of  a prospectus  by  the 
dealer,  by  the  security  analyst  and  by  the 
financial  publicist,  is  important  and  contri- 
butes most  valuably  to  the  informed 
markets  that  we  think  we  have  in  the 
United  States. 

6652.  Professor  Gower:  In  other  words, 
you  would  be  critical  of  our  three-day 
waiting  period;  you  think  longer  should 

be  provided? -We  like  our  system.  I 

would  not  want  to  be  critical  of  the  system 
in  the  United  Kingdom. 

6653.  Could  we  turn  now  to  deal  with 

the  Exchange  Act? We  think  it  is  a 

very  important  aspect  of  our  work. 
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6654.  Chairman : Before  you  do  that,  I 

have  one  small  point  on  prospectuses. 
You  told  us  that  the  Commission  takes 
no  responsibility  for  the  accuracy  or 
adequacy  of  their  content. Yes. 

6655.  What  happens  to  a company 
which  goes  to  the  Commission  and  does 
everything  they  tell  it  to  do  and  as  far  as 
the  company  knows  it  is  treated  as  being 
all  in  order:  would  the  company  then  be 
exposed  to  prosecution  if  it  had  issued  a 
prospectus  which  contained  an  omission, 
or  would  they  come  under  the  normal 

scrutiny  of  the  Commission? Yes, 

such  a company  might  find  itself  subject 
to  such  action. 

6656.  Would  that  not  be  a considerable 

hardship? No,  I do  not  think  so. 

First,  it  does  not  happen  very  often.  It 
happens  only  in  cases  where  there  has 
obviously  been  a deliberate  effort  to  con- 
ceal information  in  a prospectus  or  from 
the  Commission,  as  a result  of  which  the 
Commission  was  not  alert  enough  or  its 
staff  was  not  alert  enough  to  detect  the 
inaccuracies  or  inadequacies  of  the  pros- 
pectus. It  becomes  effective  perhaps  and 
the  offering  is  made  and  the  securities  are 
sold.  Information  later  comes  to  our 
attention  which  raises  serious  questions 
with  respect  to  the  prospectus.  The 
Commission  takes  the  view  that  it  may 
at  that  point,  if  it  wishes,  undertake 
administrative  proceedings  to  test  the 
accuracy  of  the  prospectus.  This  is  done 
for  a variety  of  reasons:  one,  to  correct 
the  documents  on  file;  two,  to  bring  out 
the  relevant  facts  so  that  the  private 
persons  involved  may  take  such  remedies 
as  they  feel  appropriate  and  necessary; 
and  three,  to  provide  the  Commission 
with  the  information  which  may  be  neces- 
sary so  that  it  can  undertake,  if  appro- 
priate, necessary  prosecution  where  that 
would  seem  to  be  indicated. 

6657.  Although  the  Commission  may 
have  told  the  company  in  the  first  place 

“You  need  not  put  that  in  ” ? Oh,  it 

would  not  arise  in  that  way.  Normally, 
the  prospectus  comes  to  us,  we  review  it 
and  we  raise  certain  questions  with  respect 
to  the  prospectus  which  indicate  that  in 
our  view  there  are  certain  areas  of  un- 
explained details,  that  it  is  inadequate, 
that  certain  information  has  been  omitted. 
We  merely  bring  it  to  the  attention  of  the 


issuer  and  the  banker.  We  make  no  ruling 
in  the  matter.  They  consider  our  sugges- 
tions. They  may  agree  or  not  agree; 
they  may  come  down  and  talk  to  us  about 
it  or  call  us  on  the  telephone. 

6658.  Professor  Gower : Would  you  in 
most  cases,  in  fact  make  some  suggestions 
about  deficiency;  the  deficiency  letter 

would  be  normal  in  all  cases  ? This  is 

a normal  procedure,  although  because  of 
the  recent  influx  of  business  we  have  had 
to  undertake  some  measures  with  respect 
to  some  of  the  very  well-established  com- 
panies in  order  to  minimise  the  time 
involved  in  reviewing  the  documents  and 
permitting  the  companies  to  go  to  market. 
But  in  all  cases  they  are  reviewed  and  in 
nearly  all  cases  we  do  submit  to  the  issuer 
and  to  the  bankers  and  to  their  counsel 
a letter  in  which  we  comment  on  the 
registration  statement. 

Professor  Loss'.  May  I add  something 
which  perhaps  it  is  not  quite  so  easy  for 
Mr.  Cohen  to  say  in  his  present  capacity? 

I have  no  hesitation,  since  I have  no 
official  capacity,  in  saying  that,  unless  the 
issuer  intentionally  tries  to  conceal  some- 
thing, I do  not  think  there  is  the  slightest 
chance  that  anybody  will  be  held  civilly 
or  criminally  responsible  for  any  omis- 
sions. 

6659.  Chairman:  That  is  probably  the 

practical  answer. It  is  never  done,  so 

far  as  I know.  Unless  there  is  actual 
concealment,  no  Court  is  likely  to  “ out- 
Herod  Herod”  and  require  something 
more  than  the  S.E.C.  requires. 

6660.  Professor  Gower:  Is  there  any 
limit  to  the  time  you  are  allowed  to  go 
on  selling  on  a prospectus?  Under  our 
rules  there  is  no  statutory  limit  to  the  time 

the  prospectus  remains  available. 

After  nine  months  the  prospectus  may  not 
contain  information  more  than  16  months 
old ; that  is  to  say,  if  you  use  the  prospectus 
more  than  nine  months  after  the  effective 
date,  you  must  be  certain  that  all  the 
information  is  not  more  than  16  months 
old.  That  means  that  in  the  case  of  a 
continuous  offering  you  must  every  so 
often  bring  the  prospectus  up  to  date. 

Mr.  Cohen:  I think  I would  like  to 
supplement  that  answer.  Under  our 
statutes  the  registration  statement  is  filed 
and  20  days  later  it  becomes  effective 
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automatically  unless  the  Commission 
accelerates  that  or  an  amendment  is  filed. 
When  an  amendment  is  filed  the  20  days 
begin  to  run  anew.  It  is  contemplated 
that  during  that  20-day  period  two  things 
will  happen.  The  Commission  will  have 
the  opportunity  to  review  the  documents 
and  decide  whether  it  should  take  some 
action;  theoretically  during  that  20-day 
period  the  investor  will  have  the  oppor- 
tunity to  review  that  document,  to  deter- 
mine whether  or  not  he  is  interested  in  the 
issue.  During  that  20-day  period,  as  it 
may  be  extended  by  amendments,  an 
offering  may  be  made  but  no  sale  or 
commitment  to  sell  may  be  effected.  This 
must  await  the  actual  effectiveness  of  the 
registration  statement.  And,  as  Professor 
Loss  indicated,  once  a statement  is  effec- 
tive it  may  be  used  for  nine  months 
subject  to  the  general  anti-fraud  pro- 
visions of  the  Act.  For  example,  if  all 
the  plant  of  the  company  should  bum 
down,  it  would  be  considered  appropriate 
at  least  to  place  a sticker  on  the  prospectus 
to  indicate  that  has  happened  during  the 
course  of  the  offering.  After  nine  months 
the  information  in  the  prospectus  may  not 
be  older  than  16  months.  This  means 
that  in  the  case  of  a continuous  offering — 
and  there  are  some  companies  that  are 
making  a continuous  offering,  notably  our 
investment  companies — in  effect  the  pros- 
pectus is  renewed  each  year.  This  happens 
in  other  types  of  offerings;  for  example, 
offerings  under  option  or  certain  types  of 
pension  schemes  in  which  securities  are 
involved.  In  those  cases  the  prospectus 
is  renewed  usually  once  a year. 

. 6661.  Sir  George  Erskine : Is  the 

prospectus  simply  an  abbreviation  of  the 
registration  statement  or  have  the  two 
documents  certain  statutory  differences? 

The  way  the  statute  is  written, 

technically  there  are  two  documents. 
In  practice  they  have  been  merged  in  an 
attempt  to  simplify  procedures  without 
derogating  from  the  statutory  require- 
ments. The  prospectus  contains  the 
information  which  would  go  to  the 
investor  and  it  is  the  bulk  of  the  registra- 
tion statement.  There  is  usually  a 
part  II  of  the  registration  statement 
itself  which  contains  certain  exhibits,  the 
governing  instruments  of  the  company 
and  certain  contracts,  and  certain  other 
information  that  the  Commission  must 


have  in  order  to  test  whether  the  filing 
has  been  made  properly  and  appropriate 
fees  have  been  paid  and  also  certain 
information  to  determine  whether  or  not 
certain  events  have  occurred  which  should 
be  reflected  in  the  prospectus.  But  that 
portion  of  the  registration  statement  is 
rather  small  except  to  the  extent  that  it 
may  contain  in  some  cases  voluminous 
exhibits.  Usually  it  does  not.  We 
permit  references  to  earlier  registration 
statements,  earlier  filings.  In  the  case  of 
a company  that  has  gone  through  the 
baptism  the  documents  are  fairly  simple 
and  almost  standardised. 

6662.  Mr.  Lumsden : I think  it  is  often 
felt  over  here  that  although  the  informa- 
tion which  you  require  has  been  put  into 
your  prospectus  and  is  all  very  desirable, 
the  result  is  a document  that  is  so  bulky 
that  it  defeats  its  own  purpose  and  even 
for  the  expert  it  appears  necessary  for  a 
statistical  service  to  summarise  it  which 
would  rather  lend  credence  to  that 
thought.  Have  you  any  comments  on 

that? Yes,  I have  some  very  strong 

comments  on  that  point.  There  are  some 
very  substantial  companies  that  prepare 
prospectuses  that  have  gone  to  the  public 
where  the  whole  document  including  all 
the  detailed  financial  statements  is  no 
more  than  eight  pages,  of  double-spaced 
prominent  type,  something  that  would 
fit  on  one  page  of  the  Financial  Times. 

6663.  Professor  Gower\  You  are  much 
stricter  than  we  are  in  prescribing  the 

size  of  the  type? Yes,  we  are.  We 

do  have  some  requirements  with  respect 
to  the  size  of  the  type.  Prospectuses,  as 
I say,  in  the  beginning  were  fairly  sub- 
stantial and  this  was  understandable. 
Bankers,  issuers,  and  their  attorneys 
particularly,  were  much  concerned  about 
responsibilities  and  liabilities  under  the 
statute,  and  they  tended  to  veer  towards 
more  than  less  disclosure.  The  Commis- 
sion throughout  its  history  has  sought  by 
whatever  means  are  available  to  it,  even 
to  the  point  of  taking  proceedings  against 
the  registration  statement,  to  keep  the 
document  to  a reasonable  size.  We  also 
have  rules  which  indicate  that  unless  a 
reasonable  effort  is  made  to  bring  the 
document  within  reasonable  competence, 
the  Commission  will  deny  certain  privi- 
leges. I will  not  burden  you  with  the 
detail.  The  fact  is  that  except  in  certain 
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situations— such  as  an  exchange  offer — In  regard  to  some  large  companies  it  is 
prospectuses  are  now  fairly  small  and  easier  to  draw  up  a small  prospectus  than 
compact,  even  with  the  largest  company,  in  the  case  of  some  small  companies. 

( Adjourned  until  2.30  p.m.) 


On  resumption. 


6664.  Mr.  Watson : I would  like  to 
ask  Mr.  Cohen  a question  about  the 
American  system  of  offering  shares  for 
public  purchase.  As  I understand  it,  the 
regulations  of  S.E.C.  provide  that  a 
prospectus  is  to  be  available  some  20  days 
before  the  issue  is  actually  offered  for 
subscription,  and  in  that  prospectus 
is  a complete  and  comprehensive  cata- 
logue of  the  company’s  affairs,  its  assets, 
and  so  on;  but  that  document  does  not 
contain  any  reference  to  the  price  at 
which  the  particular  security  is  to  be 
sold.  Now,  it  seems  to  me  that  there  is  a 
definite  difference  existing  there,  if  I am 
right,  between  the  practice  in  the  United 
States  and  in  this  country  where,  when 
stock  is  being  offered  for  sale  publicly,  a 
prospectus  appears  by  advertisement  and 
in  three  days  time  one  may  apply  for  this 
particular  security  at  the  price  which  is 
stated  in  the  prospectus.  The  private 
investor  in  this  country  sees  from  the 
prospectus  what  he  is  expected  to  pay, 
and  he  can  make  up  his  mind  in  three  days. 
In  the  United  States  he  may  never  know, 
until  the  offer  is  actually  available  to  the 
public,  just  exactly  what  price  he  is 

expected  to  pay  for  the  security. 

Mr.  Cohen ; In  the  case  of  a new  issue, 
which  is  not  already  being  traded — and 
I have  in  mind  two  types  of  new  issue;  a 
new  enterprise,  or  the  shares  of  a private 
company  which  do  not  enjoy  a trading 
market— in  those  cases  it  is  customary  for 
an  agreement  to  be  reached  between  the 
issuer  and  the  banker  on  the  price.  This 
price  will  be  fixed  and  may  be  on  the  file 
for  as  long  as  two  or  three  days.  So 
that  you  do  have  all  the  information  that 
you  require.  The  situation  you  refer 
to  normally  does  arise  in  the  context 
of  an  issue  of  shares  which  do  enjoy  a 
trading  market,  which  may  vary  from 
day  to  day.  The  Statute  in  theory 
requires  that  all  the  information  must  be 
in  the  registration  statement.  Because 
of  this  20-day  arrangement,  the  Commis- 
sion has  recognised  that  perhaps  it  is 


unreal  to  expect  the  underwriters  to  be 
on  the  hook  for  as  many  as  20  days,  and 
the  Commission  bent  its  procedures  a 
little  within  the  general  statutory  frame- 
work, so  that  we  permit  the  filing  of 
what  is  known  as  the  price  amendment 
at  almost  the  last  moment.  This  may  be 
one,  two  or  three  days  before  the  intended 
offering  date ; it  often  is  at  least  one  day, 
and  frequently  as  many  as  three  days 
before  the  intended  offering  date.  Occa- 
sionally it  may  be  the  very  morning  of 
the  proposed  offering  date.  The  theory 
in  all  those  cases  is  that  all  the  relevant 
information  is  provided  on  a basis  on 
which  the  investor  can  arrive  at  some 
conclusion  whether  he  is  interested,  and 
he  knows  that  the  offering  price  will  have 
some  relationship  to  the  current  price  at 
which  the  securities  are  being  quoted. 
Therefore,  I do  not  think  the  position  is 
in  any  material  way  different  from  the 
position  in  the  United  Kingdom. 

6665.  And  does  it  really  mean  in 
practice  that  the  private  investor  has  to 
rely  on  advice  that  he  gets  from  his 

professional  adviser? You  mean,  as 

to  the  actual  price? 

6666.  Yes. In  order  that  he  may 

be  informed  as  promptly  as  possible, 
I think,  he  might  call  on  his  dealer  or 
the  person  through  whom  he  is  going  to 
purchase  the  shares  to  advise  him  as  soon 
as  he  is  informed  of  the  price.  Normally, 
this  price  amendment  is  filed  at  least  two 
or  three  days  before  the  expected  offering 
date;  it  becomes  a matter  of  public 
information  almost  immediately,  and  the 
price  becomes  known  through  the  securi- 
ties industry  anyway,  and  I am  sure  that 
it  is  communicated  to  the  investor.  If 
the  investor  is  that  concerned  about  the 
price,  he  may  communicate  with  the 
issuer  or  the  bank,  so  that  he  is  informed 
directly,  if  he  desires.  I understand  that 
you  require  that  the  prospectus  indicates 
the  price  in  the  advertisement  that 
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appears  in,  say,  the  Financial  Times 
almost  three  days  before  the  sale.  There 
is  that  little  difference. 

6667.  And  often  in  the  short  space  of 
three  days  conditions  can  alter  in  such  a 
way  as  to  make  an  offer  unattractive 
three  days  later,  or  even  more  attractive? 

This  is  true,  and  this  is  one  respect 

in  which  underwriting  in  the  United 
Kingdom  is  different  from  underwriting 
in  the  United  States. 

6668.  Professor  Gower:  On  the  other 
hand,  they  are  more  reluctant  here  to  give 
information  to  the  investing  public?— — 
Your  prospectus  contains  less  information 
than  we  require. 

6669.  I was  thinking  of  the  fact  that 
the  issuing  houses  over  here  do  object 
to  any  suggestion  that  they  should  make 
available  everything  except  the  price  to 
the  investing  public  for,  say,  20  days. 
When  we  asked  them  about  that,  they 
said  it  would  be  quite  unnecessary. — — 
Well,  we  are  a larger  country  and  it 
takes  a little  longer  for  the  information 
to  get  round.  Nevertheless,  many 
offerings  are  rather  complex;  many 
offerings  do  require  some  assistance  to 
the  investing  public  in  determining  the 
nature  of  the  security,  and  we  have  felt 
that  three  days  is  an  inadequate  period  in 
which  to  reach  an  appraisal. 

6670.  Mr.  Watson : You  are  not 
satisfied  that  three  days  is  a reasonable 
period  within  which  to  fix  the  price  at 

which  the  stock  is  to  be  sold? In  most 

cases  that  price  amendment  is  filed  two  or 
three  days  before  the  actual  offering  date 
— sometimes  it  is  longer.  In  many  cases 
it  is  on  the  file  for  as  many  as  20  or  30  days. 
There  are  cases  in  which  the  price 
amendment  comes  in  at  the  last  moment, 
and  we  do  agree  to  the  request  of  the 
bankers  that  the  statement  should  become 
effective  almost  immediately.  The  Com- 
mission normally  requires  at  least  two 
days. 

6671.  Professor  Gower:  And  there  is 
this  difference  too,  that  over  here  the 
lists  will  open  and  close  almost  immedi- 
ately, while  in  the  United  States  the 
probability  is  that  the  shares  will  remain 
on  tap  for  several  days  to  the  investing 
public  at  the  issuing  price  ? ■ That  is 
quite  true,  but  of  course  it  depends  on 


the  nature  of  the  issue.  We  may  have  an 
issue  where  sometimes  the  lists  probably 
close  before  they  open,  in  a real  sense, 
but  there  are  more  situations  in  which  the 
issue  is  available  to  the  investing  public 
over  a longer  period  than  is  customary  in 
the  United  Kingdom. 

Professor  Loss:  But  it  is  true  that  in  a 
typical  case  the  issue  of  an  established 
company  is  sold  within  a matter  of  one 
or  two  hours  after  the  effectiveness  of  the 
registration  statement. 

Mr.  Cohen : Well,  it  is  sold  very  shortly 
after  the  effective  date,  and  I would  say 
that  in  the  very  good  issue  it  is  probably 
within  the  same  day,  and  that  is  because 
the  information  with  respect  to  this 
issue  has  probably  been  on  the  file  for 
20  days  and  has  been  studied  and  in 
many  cases  a price  has  been  available. 

6672.  Sir  George  Erskine:  The  three 
days  is  only  the  period  between  the 
publication  of  the  prospectus  and  the 
opening  of  the  list,  but  in  fact  the  price  is 
known  for  a considerably  longer  period 
because  the  price  is  known  as  soon  as  the 
issue  is  underwritten,  and  the  issue  is 
underwritten  some  days  before  the  pros- 
pectus is  published.  So  that  we  in  fact 
have  a period  of  at  least  seven  days,  some- 
times considerably  more,  during  which  the 
price  is  known  to  the  public  generally. 

6673.  Mrs.  Naylor:  Would  you  think 
that  there  might  be  some  advantage  in 
the  late  determination  of  the  issuing  price? 
Do  you  think  this  early  determination 
means  that  many  new  issues  are  placed  at 

a price  which  is  too  low? 1 am  not 

sure  that  I am  prepared  to  express  an 
opinion  on  that  point,  but  I did  want  to 
say  something  about  what  Sir  George 
Erskine  said.  If  I understand  the  methods 
of  underwriting  in  the  United  Kingdom, 
the  situation  is  somewhat  different.  First, 
I should  say  that  one  of  the  things  which 
amazed  me  when  I first  came  to  this 
country  was  to  view  the  size  of  the  under- 
writing agreement  between  the  issuer  and 
the  underwriter.  I think  I saw  some  of  no 
more  than  one  page.  Now,  underwriting 
agreements  in  the  United  States  are  very 
lengthy  documents,  but  the  British  under- 
writer when  he  underwrites  the  shares  has 
already  laid  off  the  shares.  His  stock- 
broker has  been  around  to  see  the  institu- 
tional investors  and  others  who  would 
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normally  subscribe,  and  they  agree  to  be 
underwriters  on  the  theory  that  if  it  is  a 
sticky  issue  they  will  get  the  issue  with  a 
slight  reduction,  and  if  not  they  will  sub- 
scribe normally.  Many  of  these  people 
who  are  treated  as  sub-underwriters  in  the 
United  Kingdom  are  in  the  United  States 
treated  as  investors.  But  I am  not  sure 
that  in  the  final  analysis  there  is  a great 
difference  so  far  as  the  offering  price  is 
concerned. 

Mr.  Watson : I have  one  further  com- 
ment. Sir  George  referred  to  the  fact 
that  the  price  was  known  to  underwriters 
some  seven  days  before  the  issue  date,  but 
I think  he  might  agree  that  individual 
investors  have  not  access  to  that  informa- 
tion, and  they  receive  the  information  just 
three  days  before  the  issue. 

Sir  George  Erskine : I do  not  agree, 
because  the  normal  practice  of  the  issuing 
houses  is  that  as  soon  as  the  underwriting 
is  sent  out  the  information  is  given  to  the 
Press.  It  is  public  knowledge  as  soon  as 
the  issue  has  been  underwritten. 

6674.  Mr.  Watson : The  investor  does 
not  have  full  information  until  he  sees  the 
prospectus,  and  with  the  prospectus  he 
sees  the  issuing  price  three  days  before 
he  has  to  make  up  his  mind;  in  the 
United  States  that  is  not  so  in  every  case? 

1 would  imagine,  if  I were  asked  to 

give  an  estimate,  that  in  between  60  and 
70  per  cent,  of  all  cases  the  offering  price 
is  known  at  least  20  days  before  the 
offering  date.  I have  in  mind  the  fact  that 
for  several  years  about  half  the  issues  filed 
have  related  to  securities  of  companies 
for  which  there  has  been  no  public  market. 
In  all  those  cases  a price  has  been  fixed 
and  it  is  filed  immediately,  and  it  is  on  the 
file  for  20  or  30  days.  In,  the  case  of  a 
rights  offering  the  price  is  fixed,  and  in 
many  cases  the  price  may  be  available  for 
as  many  as  20  days.  There  are  any 
number  of  other  types  of  offering,  such  as 
an  exchange  offering,  where  the  price  is 
fixed  and  available.  I would  say  that  in 
probably  up  to  as  many  as  70  per  cent, 
of  all  cases  the  price  is  known  two  or 
three  or  four  weeks  before  the  actual 
offering. 

6675.  Mr.  Scott : That  applies  in  this 
country  so  far  as  the  rights  offer  is  con- 
cerned, which  is  open  for  21  days;  and 
similarly  with  a merger  that  is  open  for 


21  days.  So  it  really  only  applies  to  public 
offerings  by  prospectus  where  that  three 

days  applies  in  this  country? The  only 

area  in  which  this  problem  arises  is  in 
connection  with  the  securities  of  a com- 
pany which  enjoys  an  active  trading 
market,  where,  in  all  fairness  to  existing 
shareholders  and  to  the  company,  the 
offering  price  should  have  a fair  relation- 
ship to  the  then  current  market  price  of 
the  shares.  In  that  connection,  the  Com- 
mission has  certain  rules  to  ensure  that 
the  price  is  a free  price,  unaffected  by  any 
artificial  elements. 

6676.  Mr.  Watson : Thank  you;  and  in 

practice  probably  you  would  say  that  it 
works  all  right? 1 think  it  does,  yes. 

6677.  Would  you  include  in  the  last 
category  the  case  of  a company  which 
wants  to  sell  a §7  preference  share  and 
delays  until  the  last  moment  the  price  at 

which  it  will  market  it? In  the  case  of 

a $7  preference  share,  the  price  would 
probably  be  fixed  in  the  initial  filing  or  a 
substantial  period  before  the  offering. 

6678.  Mr.  Althaus\  In  comparing  the 
two  systems,  it  is  a material  factor  that  the 
prospectuses  are  advertised  in  the  Press 
in  this  country  and  therefore  they  not  only 
have  much  wider  publicity  but  they  are 
more  readily  available  to  the  public,  and 
that  therefore  the  time  element  is  different 
in  the  two  cases.  It  takes  time  for  the 
prospectus  to  percolate  through  in  the 
United  States,  whereas  here  it  is  simul- 
taneously published  in  the  Press  and 
Exchange  Telegraph  cards  are  available 

and  so  on. It  is  a fact  that  there  is  a 

difference  in  practice.  First,  you  do 
require  publication  in  the  newspapers  and 
we  do  not.  We  do  have  some  publication 
in  the  newspapers  and  in  other  financial 
journals,  but  that  is  usually  the  exception 
rather  than  the  rule.  There  is  a very  wide 
circulation  of  the  preliminary  prospectus 
during  this  period  of  20,  30  or  even  40 
days.  So  I think  that  the  difference 
disappears,  particularly  since  these  pros- 
pectuses receive  wide  circulation  among 
prospective  clients  of  the  dealers  who 
would  be  concerned  with  the  distribution 
of  the  issue.  There  is  another  point,  too : 
the  financial  journals  in  the  United 
Kingdom  generally  do  a far  better  job  in 
regard  to  new  issues  than  our  financial 
j oumals  in  the  United  States . I was  much 
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impressed  with  the  way  they  commented 
upon,  analysed  and  treated  new  issues. 
In  the  United  States  it  is  rare  to  see  com- 
parable treatment — even  in  our  Wall 
Street  Journal;  and  I think  this  is  a view 
that  is  shared  by  our  financial  journalists 
in  the  United  States. 

6679.  On  the  general  question  of  the 
waiting  period,  it  appears  that  over  here 
not  only  can  the  financial  journals  form 
a judgment  in  a relatively  quick  period  of 
time,  but  that  the  sub-underwriters  to  the 
issue,  who  never  have  more  than  24  hours 
to  make  up  their  minds  often  make  them 
up  very  much  quicker  and  have  no 
difficulty.  Of  course,  they  are  trained 
observers  and  judges,  but  in  this  country 
at  any  rate  it  appears  that  that  relatively 
brief  period  for  study  seems  to  suffice  in 

many  cases? Well,  I am  not  familiar 

enough  to  comment  fully  on  that — and  I 
am  now  talking  off  the  top  of  my  head — 
but  I would  be  very  surprised  if  an  issuing 
house  did  not  get  word  round  to  the 
people  who  would  normally  be  the  sub- 
underwriters  that  a certain  issue  was  in 
the  offing,  so  that  the  people  concerned 
with  such  matters  would  not  waste  time 
in  studying  the  documents;  and  I would 
hazard  a guess  that  it  does  not  come  as  a 
complete  surprise  to  them,  so  that  they 
actually  have  more  than  24  hours.  Also, 
these  people  are  perhaps  more  skilled  than 
the  lay  investor  in  reaching  conclusions. 
Finally,  they  are  in  a somewhat  favoured 
position  in  the  sense  that  they  are  being 
offered  the  issue  at  something  of  a discount. 

6680.  Professor  Gower:  May  I turn  now 
to  the  Securities  Exchange  Act  and  in 
particular  the  proxy  rules.  We  have  had 
plenty  of  evidence  about  the  general 
nature  of  them.  Whenever  a listed  com- 
pany or  other  company  which  is  regis- 
tered solicits  proxies,  or  whenever  some 
shareholders  try  to  solicit  proxies  from 
fellow  shareholders,  they  have  to  file  with 
you  a proxy  statement  giving  a consider- 
able amount  of  information;  and  among 
other  things,  if  the  directors  are  soliciting 
proxies  they  have  to  give  certain  informa- 
tion about  their  interests  in  the  company? 
Yes. 

6681.  To  what  extent  do  you  scrutinise 

these  proxy  statements?  And  is  that  the 
same  sort  of  scrutiny  as  you  give  to  the 
original  registration  statement? Yes, 


they  are  subject  to  a similar  scrutiny. 
There  are  more  than  2,000  companies 
which  file  proxy  statements  with  the 
Commission.  We  receive  them  mostly 
about  this  time  of  the  year  (when  I should 
really  be  in  Washington  instead  of  over 
here)  at  a time  when  financing  is  at  its 
height  too.  The  proxy  statement  is  very 
largely  a device  created  by  the  Commission 
under  a very  broad  grant  of  authority 
given  by  Congress  to  the  Commission  to 
regulate  solicitation  of  proxies  from  share- 
holders. The  Commission,  relying  on  the 
provisions  of  the  Securities  Act  and  the 
Exchange  Act  regarding  information 
which  should  be  given  to  investors,  has 
devised  a regulation.  The  Commission 
has  referred  to  it  in  earlier  reports  as 
probably  its  most  effective  disclosure 
device,  because  it  is  an  annual  affair  and 
it  does  require  a fairly  broad  spectrum  of 
information  regarding  the  management. 
And  when  the  matters  are  presented  to 
the  shareholders  for  their  action,  then 
additional  information  of  various  sorts 
must  be  furnished  so  that  the  franchise 
exercised  by  them  is  an  informed  franchise. 
But  again,  we  do  not  try  to  shape  the 
issues.  As  I say,  these  are  done  every 
year;  they  are  processed  by  people  in  the 
S.E.C.  who  are  familiar  with  the  com- 
panies, and  because  of  the  time  problems 
of  the  annual  meetings,  we  make  an  extra 
effort  to  do  the  job  as  shortly  as  possible. 
The  rules  require  that  the  material  be 
filed  with  the  Commission  10  days  before 
release  to  the  shareholders.  Frequently 
we  will  complete  it  long  before  the  10 
days  are  up.  If  we  find  some  fault  with 
the  documents,  then  we  call  the  people 
and  these  difficulties  are  usually  ironed 
out.  One  aspect  of  the  proxy  rules  is  that 
in  connection  with  it  the  management  is 
required  to  send  the  shareholders  an 
annual  report  which  fairly  presents  the 
position  of  the  company  at  the  time  and 
its  operations  for  the  preceding  fiscal  year. 
These  rules  only  come  into  force  when  an 
issuer  seeks  to  solicit  proxies.  The  Com- 
mission has  no  authority  to  compel  a 
company  to  solicit  proxies,  and  if  it  does 
not  choose  to  solicit  proxies  then  these 
rules  do  not  come  into  play. 

The  New  York  Stock  Exchange  now 
requires  all  companies  having  securities 
listed  on  that  Exchange  to  solicit  proxies; 
therefore  these  rules  apply  to  all  its  com- 
panies. But  this  is  not  true  of  some  of  the 
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other  Exchanges — about  20  per  cent,  of 
all  companies  do  not  solicit  proxies. 
Moreover,  these  rules  do  not  apply  to 
companies  whose  shares  are  not  traded 
on  exchanges.  The  rules  do  apply  to 
investment  companies  and  certain  public 
utility  companies  which  are  subject  to  the 
jurisdiction  of  the  Commission  under 
other  statutes. 

This  is  the  normal  process.  We  have  a 
procedure  in  the  United  States  which 
arouses  as  much  heat  as  your  take-over 
bids,  namely,  the  proxy  contest.  There 
were  about  14  of  them  going  on  when  I 
left  Washington,  and  one  of  them  is 
expected  to  be  the  largest  ever,  the  most 
difficult  ever,  and  the  one  creating  the 
most  problems.  It  is  in  this  particular 
area  that  every  S.E.C.  man  hopes  that  he 
can  take  off  between  February  and  May 
of  each  year,  because  of  the  shower  of 
paper  that  is  visited  on  shareholders 
almost  every  day  by  the  contending  sides, 
and,  because  of  the  necessity  for  prompt 
action  by  the  Commission;  unfortunately 
some  staff  people  are  required  to  spend 
almost  24  hours  a day  over  an  extended 
period  of  time  in  the  office  of  the  Com- 
mission in  order  to  give  service  as 
required. 

6682.  What  it  comes  to  is  this,  that  if  in 
fact  anybody  solicits  proxies  then  you  use 
this  opportunity  for  two  purposes — (a)  to 
ensure  that  there  is  no  misleading  informa- 
tion in  the  solicitation,  and  ( b ) to  get  out 
information  to  the  shareholders  which,  in 
your  view,  they  ought  to  have?  You  are 
really  using  this  as  an  opportunity  to 
insist  upon  the  dissemination  of  vital 

information  about  the  companies? 

The  dissemination  of  information  regard- 
ing the  management  of  the  company  and 
regarding  proposals  put  before  them  for 
their  action;  and  indirectly  through  the 
annual  report  information  regarding  the 
company. 

6683.  Then,  if  a proxy  fight  does 
develop,  there  will  probably  be  a follow-up 
on  both  sides,  and  each  side  will  be 
inundating  the  unfortunate  shareholders 
with  solicitations.  To  what  extent  do  you 

vet  this  follow-up  literature? We  vet 

all  of  it.  We  have  a statutory  respon- 
sibility in  that  respect  and  we  examine  it 
all.  We  are  in  the  position,  with  regard  to 
those  matters,  of  something  in  the  nature 


of  a referee  standing  between  the  parties.. 
The  Marquess  of  Queensbury’s  rules  are 
to  be  found  in  the  Commission’s  regula- 
tions, and  we  try  to  ensure  that  each  side 
lives  up  to  these  rules.  If  our  persuasion 
is  not  satisfactory  or  does  not  achieve  this 
result,  then  we  retire  from  the  fray,  since 
we  have  no  administrative  authority,  and 
go  to  Court  to  seek  an  injunction  to 
compel  compliance  with  the  rules  or  to 
prevent  the  use  of  proxies  obtained  by 
means  of  materials  which  materially 
violate  the  rules. 

6684.  And  would  you  say  that  this  has 

in  fact  served  to  eliminate  indiscriminate 
mud-slinging  ? Yes. 

6685.  But  would  you  regard  that  as 

perhaps  less  important  than  the  primary 
role  of  using  this  as  an  opportunity  for 
making  sure  that  the  members  get  full 
information  about  the  management  of  the 
company? Yes. 

6686.  And  that  is  really  why  you  think 

this  is  so  valuable,  is  it? Yes.  The 

proxy  contest  is  an  exciting  thing.  For- 
tunately, it  is  an  infrequent  occurrence. 
The  most  valuable  part  of  our  work 
relates  to  the  yearly  transmission  of 
information  to  the  investor. 

6687.  And  you  would  be  somewhat 

critical  of  our  system  because  we  have  no 
statutory  rules  about  what  must  be  dis- 
closed?  Well,  I am  not  critical  of  that, 

but  I am  rather  surprised. 

6688.  Sir  George  Erskine : Do  you  con- 

sider that  it  is  necessary  for  this  informa- 
tion to  be  given  in  the  proxy  statement? 
If  so  why  do  you  not  make  them  compul- 
sory?  This  is  an  excellent  question 

and  one  which  is  near  and  dear  to  my 
heart.  In  1941,  in  a programme  designed 
to  effect  certain  amendments  to  the  Act 
(in  which  Professor  Loss  had  an  important 
role)  it  was  suggested  that  some  such 
scheme  be  provided — or  that  the  Com- 
mission be  provided  with  authority  to 
compel  this  result.  That  statutory  pro- 
gramme did  not  come  to  fruition  largely 
because  of  the  War.  From  time  to  time  it 
has  been  suggested  that  the  Statute  might 
be  amended  to  achieve  this  result,  and  I 
would  hazard  a guess  that  within  the 
coming  year  or  two  a suggestion  of  this 
character  may  be  brought  forward. 

6689.  Mr.  Lawson : Do  you  ever  find 
that  the  S.E.C.  appears  to  be  put  in  the 
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position  of  favouring  one  of  the  parties  as 
opposed  to  the  other?  Our  Board  of 
Trade  have  suggested  that  they  appear  to 

be  put  in  that  sort  of  position. During 

die  contest,  each  side  is  convinced  that  I 
am  favouring  the  other  side — and  when 
that  happens  then  I know  that  I am  right 
in  the  middle,  where  I should  be.  This  is 
inevitable.  We  are  not  quite  as  liberal  as 
each  side  wants  us  to  be  with  regard  to  the 
amount  of  mud-slinging  that  he  would  like 
to  indulge  in.  At  this  time  of  the  year  I 
have  no  friends  but  many  enemies.  After 
the  spring  season  has  gone  and  the 
summer  comes  along,  then  both  sides 
begin  to  feel  that,  had  not  the  S.E.C.  been 
there,  things  would  have  been  far  worse, 
and  that  one  or  the  other  side  would  have 
been  subjected  to  the  sort  of  mud-slinging 
short  of  libel  with  which  it  would  have 
been  unable  to  cope  in  the  ordinary  course 
of  the  law. 

6690.  Professor  Gower : The  rules  also 
contain  the  so-called  stockholder’s  pro- 
posal rule,  whereby  any  stockholder  can 
insist  on  his  resolution  and  a supporting 
statement  being  circulated  at  the  com- 
pany’s expense  with  the  notice  of  the 
general  meeting.  This  is  rather  like  our 
section  140.  Messrs.  Davis  Polk  were 
rather  critical  about  this:  they  said  it  had 
done  more  harm  than  good  and  had  been 
largely  used  by  publicity-seekers.  Would 

you  agree  with  that? Mr.  Brownell 

(who  undoubtedly  was  the  gentleman  to 
whom  you  are  referring)  had  perhaps 
within  the  week  before  his  appearance 
here  been  in  a little  controversy  with  the 
Commission  regarding  one  such  proposal, 
and  his  views  were  probably  stimulated  by 
his  efforts.  I do  not  say  that  by  way  of 
criticism.  It  is  quite  true  that  a number  of 
people  have  criticised  this  rule  as  being 
used  largely  by  publicity-seekers.  I 
would  only  say  that  while  the  rule  has 
been  used  by  a fair  number  of  individuals, 
there  are  one,  two  or  three  individuals 
who  use  it  each  year  a great  deal.  These 
individuals  have  received  some  fame  (or 
notoriety)  as  a result  of  their  activities.  I 
would  rather  believe  that  these  people  do 
it  out  of  a sincere  effort  to  act  as  a sort  of 
champion  of  what  these  gentlemen  con- 
ceive to  be  appropriate.  They  argue:  “ If 
we  are  to  live  under  this  capitalist  system 
under  which  the  shareholders  own  the 
company,  then  the  shareholders  should 


have  an  opportunity  to  express  their  views 
and  to  communicate  freely  with  their 
fellow-shareholders  ”.  Now,  I know  that 
some  people  feel  that  this  is  a relic  of  old 
and  is  best  discarded,  but  this  view  is  not 
shared  by  all.  I would  not  characterise 
these  people  as  publicity-seekers — al- 
though some  do  receive  a little  publicity. 

6691.  Would  you  like  to  add  anything 

to  that  answer,  Professor  Loss? Pro- 

fessor Loss:  I think  inevitably  any  such 
rule  will  be  used  by  people  who,  for  one 
reason  or  another,  like  to  make  proposals. 
It  seems  to  me  that  as  long  as  we  operate 
within  the  philosophy  that  the  managers 
are  responsible  to  the  shareholders — 
although  in  some  respects  that  philosophy 
is  taking  on  some  fictional  qualities — the 
rule  is,  from  the  management  point  of 
view,  a relatively  cheap  safety-valve  for 
letting  off  steam,  and  from  the  manage- 
ment point  of  view  a relatively  inexpensive 
and  harmless  symbol  of  managerial 
subservience  to  the  shareholders.  I do  not 
know  that  any  of  these  shareholders’ 
proposals  has  ever  been  carried  directly. 

I am  aware  that  a number  of  them  have 
become  management  proposals,  and  Mr. 
Gilbert  can  take  credit  for  the  fact  that 
more  shareholders’  meetings  are  now 
held  in  convenient  places  and  so  on.  I 
would  keep  the  rule  pretty  much  as  it  is. 

6692.  Chairman : Do  you  get  the  type  of 
person  who  buys  one  share  in  each  of  12 
different  companies  and  then  makes 
himself  the  spearhead  of  revolt  and 

opposition  in  each  of  them? 1 think 

there  is  some  of  this.  Mr.  Gilbert  owns  a 
considerable  number  of  shares  in  a con- 
siderable number  of  companies;  and  there 
are  people  who  have  bought  one  share. 
On  the  other  hand,  if  one  follows  the 
theory  that  they  are  volunteer  spokesmen 
for  the  lot,  then  I suppose  the  answer  is 
that  it  does  not  make  any  difference  how 
many  shares  they  own — any  more  than  it 
does  in  a shareholder’s  writ  of  action. 

Mr.  Cohen:  Not  every  or  any  proposal 
submitted  by  a shareholder  is  required  to 
be  included  in  the  management  material. 
The  Commission  has  a regulation  which  is 
designed  to  remove  from  the  scope  of  the 
rule  people  who  are  submitting  proposals 
out  of  a sense  of  personal  grievance,  or 
proposals  which  are  not  properly  the 
subject  of  shareholders’  action.  For 
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example,  we  have  had  cases  where  a large 
radio-manufacturer  received  a proposal 
from  a shareholder  that  all  shareholders 
should  receive  a radio  at  60  per  cent,  dis- 
count ! Now,  we  do  not  consider  that  to 
be  an  appropriate  stockholder’s  proposal. 
We  also  provide  that  matters  which  are 
properly  within  the  ambit  of  management 
responsibility  in  the  ordinary  conduct  of 
their  business  may  not  be  included  in  the 
management  material  as  a mandatory 
stockholder’s  resolution.  In  such  cases 
the  resolution  may  be  in  the  nature  of  a 
recommendation  or  a suggestion.  We 
also  have  other  rules:  thus,  if  a proposal 
does  not  receive  in  one  year  a certain 
minimum  acceptance,  it  may  not  be 
required  to  be  included  in  the  material  of 
the  company  for  the  next  two  or  three 
years.  So  that  there  are  certain  limitations 
which  are  designed  to  bring  this  whole 
matter  within  a reasonable  compass. 

Professor  Loss:  We  like  to  pretend  that 
companies  are  ultimately  controlled  by 
the  shareholders.  With  the  larger  com- 
panies, that  is  more  pretence  than  reality. 
Ideally  any  proposal  which  could  be  made 
at  die  meeting  should  be  able  to  be  made 
through  the  proxy  statement.  One  can 
attack  the  whole  philosophy — and  I do 
not  know  the  answer  to  it. 

Mr.  Cohen : There  has  been  a great 
movement,  both  over  here  and  in  the 
United  States,  to  invite  interest  in  securities 
by  people  who  so  far  have  not  had  such  an 
interest,  on  the  theory  that  they  are 
acquiring  an  equity  interest  in  the  com- 
pany, and  it  is  somewhat  anomalous  to 
suggest  to  them  that  they  should  acquire 
such  an  interest  and  then  to  tell  them  that 
they  have  no  right  to  offer  fair  comments 
among  their  fellows. 

6693.  Professor  Gower:  Turning  now  to 
section  16,  we  are  interested  in  this  first 
because  it  is  obviously  a considerable 
problem  how  you  prevent  the  abuse  of 
inside  information,  and  secondly  because 
we  have  had  a large  amount  of  evidence 
suggesting  that  we  should  try  to  cause  at 
least  some  nominee  shareholders’  owner- 
ship to  be  disclosed,  and  section  16  links 
up  with  both  of  those  problems.  There  is 
section  16  (a)  which  says  that  all  directors, 
officers  and  10  per  cent,  shareholders  shall 
register  particulars  of  their  share  dealings  ? 
Yes,  Sir,  section  16  (a)  so  requires; 


and  it  further  requires  that  any  person 
within  any  of  those  three  categories  shall 
file  with  the  Commission,  within  10  days  of 
the  month  within  which  he  has  had  a 
transaction  in  the  shares  of  the  company, 
a report  indicating  the  nature  of  the 
transaction. 

6694.  But  the  Register  does  not  require 
the  date  of  the  actual  contract  to  be 

shown:  is  that  right? 1 cannot  recall 

whether  we  do  require  the  actual  date,  but 
we  do  get  the  date  in  most  cases.  We  have 
just  recently  amended  the  forms,  and  that 
is  the  reason  why  I cannot  specifically 
recall  whether  we  do  in  fact  require  the 
specific  date.  However,  this  is  not  a 
matter  of  great  moment,  because  if  the 
report  shows  a transaction  and  another 
transaction  within  6 months  afterwards, 
then  immediately  the  dates  can  be  estab- 
lished through  other  channels. 

6695.  Then,  section  16  (b)  is  a section 
which  requires  the  person  concerned  to 
hand  over  to  the  company  any  profit  that 
he  makes  on  dealings  within  a period  of 

6 months? Yes.  The  Courts  have 

been  very  strict  on  this.  The  Com- 
mission does  not  enforce  this  provision. 
We  cannot  bring  an  action  on  behalf  of 
the  company.  Section  16  (b)  provides 
that  the  company  may,  or  upon  default 
a shareholder  may,  sue  to  recover  what- 
ever profits  are  realised  by  any  one  in 
these  three  categories  from  any  purchase 
and  sale,  or  sale  and  purchase,  or  any 
combination  of  them,  within  6 months, 
which  results  in  a profit. 

6696.  And  finally  there  is  section  16  (c) 

which  forbids  short  sales? Yes. 

6697.  Would  you  say  that  this  section 
has  been  loyally  observed  by  those  con- 
cerned? Do  people  in  fact  register  their 
dealings,  because  we  have  heard  the  view 
that  if  a man  is  going  to  abuse 
inside  information  he  will  conceal  the  fact 

and  not  register? We  think  it  is  fairly 

loyally  observed.  We  have  many  ways  of 
checking  this.  There  are  now  approxi- 
mately 40,000  persons  who  are  subject  to 
this  reporting  requirement;  we  receive 
approximately  40,000  reports  a year  from 
them.  That  does  not  mean  one  report  per 
person,  but  it  is  something  in  excess  of 
3,000  reports  a month.  We  think  that  it  is 
a rare  case  when  a report  is  not  made, 
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although  there  have  been  some  instances, 
and  when  they  have  come  to  our  attention 
we  have  taken  the  appropriate  action  to 
compel  the  filing  of  a report.  There  is  a 
potent  civil  remedy  when  the  report  is  not 
filed— the  statute  of  limitations,  so  far  as 
16  (b)  is  concerned,  does  not  apply  until 
the  transaction  is  notified — all  this  contri- 
butes to  the  fact  that  the  report  is  filed. 

6698.  And  you  think  that  in  fact  it  is 

loyally  observed? Yes,  Sir,  there  have 

been  very  few  instances  in  which  there 
has  been  a failure  to  file  the  report.  We 
do  have  a fair  amount  of  dilatory  filing, 
but  we  catch  up  with  them. 

6699.  Mrs.  Naylor : Do  you  rely  on 

outside  informers  at  all? We  have  a 

great  many  outside  informers  who  write 
to  us,  but  we  have  many  ways  of  checking 
this  information.  For  example,  an 
annual  report  is  filed,  and  in  that  some 
indication  must  be  given  of  all  holdings 
by  officers  and  directors.  The  proxy 
statement  requires  certain  information, 
the  prospectus  requires  certain  informa- 
tion, and  our  people  are  cross-checking 
this  information  all  the  time  as  a matter 
of  routine.  Each  month  there  will  be  as 
many  as  25  per  cent,  late  reports. 

6700.  Professor  Gower : But  you  can- 
not be  quite  sure  how  far  this  is  observed 
because  if  it  is  not  observed  you  will 

never  know? 1 am  convinced  that 

there  may  be  some  such  cases,  but  we 
have  no  basis  for  suggesting  that  this  is 
material. 

6701.  You  think  that,  sooner  or  later, 
they  will  be  found  out — and  the  statute 
of  limitations  will  not  run  until  they  are 

found  out? Yes.  Sooner  or  later  we 

catch  up  with  most  of  them. 

6702.  Mr.  Althaus:  Do  you  think  that 
some  people  who  might  wish  to  avoid 
this  regulation  might  deal  through  their 

friends  or  their  relations? No  doubt 

there  may  be  some  such  concealment. 
I think  the  civil  and  criminal  sanctions 
are  such  as  to  minimise  such  activity. 
In  relation  to  the  proxy  contest  situation, 
where  concealment  may  be  of  some 
consequence  to  the  person,  our  experience 
has  been  that  the  information  is  provided. 
In  fact  our  requirements  go  beyond  this 
limited  area  in  the  case  of  a proxy 
contest:  we  require  information  regarding 
associates  and  other  persons. 


6703.  Professor  Gower-.  It  has  been 
suggested  that  that  could  be  got  round 
in  the  case  of  the  10  per  cent,  shareholder 
by  having  an  agreement  with  other 

people,  or  by  forming  a syndicate? 

Undoubtedly  that  is  possible,  but  I have 
no  basis  for  believing  that  there  is  any 
material  evasion  of  this  requirement.  Of 
course,  the  Statute  speaks  in  terms  of  a 
“ person  ”,  However,  “ person  ” would 
include  an  unincorporated  association, 
so  that  even  such  a syndicate  in  a proper 
case  might  be  held  to  be  such  a holder. 

I can  only  repeat  what  I have  already  said, 
that  I am  not  aware  of  any  material 
violation  or  evasion  of  this  requirement. 

6704.  And  do  you  think  that  it  has 
tended  to  eradicate  the  abuse  of  inside 
information  in  dealings  in  companies’ 

securities? This  section,  of  course, 

only  deals  with  trading  in  the  company’s 
securities,  and  there  is  no  restriction  on 
trading  in  the  securities  after  6 months 
and  one  day;  section  16(b)  does  not 
then  apply.  It  is  a rule  of  thumb,  and  a 
crude  rule  of  thumb,  but  it  is  one  which 
has  been  devised  by  Congress  to  deal 
with  this  matter,  and  we  think  it  has  been 
effective.  Within  this  area,  however, 
there  are  other  sections  in  this  Statute 
which  deal  with  other  aspects  of  use  or 
misuse  of  inside  information  by  insiders 
which,  in  their  totality,  have  cut  down  the 
area  of  possible  misuse  of  inside  informa- 
tion, although  quite  clearly  this  is  an 
abuse  which  can  never  be  completely 
eliminated. 

6705.  We  have  had  a number  of 

disturbing  cases  over  here  recently  where, 
just  before  merger  proposals  have  been 
announced,  there  have  been  considerable 
dealings  in  the  company’s  shares  by  people 
who  presumably  have  some  inside  informa- 
tion. Has  that  sort  of  thing  been  eradi- 
cated in  the  United  States? -Cases  of 

this  kind  come  to  our  attention  from 
time  to  time,  and  we  deal  with  them. 
We  also  know  of  cases  where  shares  are 
acquired  without  notice  in  anticipation 
of  a merger  transaction  and  that  kind  of 
thing.  Where  these  matters  come  to  our 
attention  we  deal  with  them. 

6706.  In  other  words,  you  think  that 
section  has  been  fully  effective;  but  is  it 
section  16(a)  that  has  been  effective  or 
is  it  16  (a)  plus  (b)  ? I mean,  would  public 
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disclosure  have  been  almost  equally 
effective,  or  is  it  only  16  (a)  coupled  with 

the  provisions  of  16(b)? 1 am  not 

sure  that  16(a)  is  alone  an  effective 
provision.  I think  section  16(a)  has 
another  purpose:  I think  16(a)  is 

designed  to  provide  investors  currently 
with  information  as  to  what  the  company’s 
officers  and  directors  are  doing;  the 
investors  may  be  beginning  to  wonder 
why  they  are  selling  the  stocks  of  their 
company,  or  if  they  are  buying  some 
stock  this  may  be  of  some  interest  and 
may  prompt  some  questions.  I think,  so 
far  as  section  16(b)  is  concerned,  that 
hits  where  it  hurts — in  the  pocket-book— 
and  therefore  I think  it  is  an  effective 
sanction. 

6707.  Mr.  Lawson-.  If  company  A is 
about  to  make  a take-over  bid  for 
company  B,  is  there  anything  in  your 
regulations  preventing  company  A from 
buying  shares  of  company  B in  the  market 
before  anything  is  announced  about  the 
take-over  bid?— — No,  Sir.  I am 
assuming  that  company  A has  no  prior 
connection  with  company  B. 

6708.  Yes,  but  it  has  decided  that  it 
wants  to  make  a take-over  bid,  and  a 
week  before  it  is  announced  it  buys  up 
stock. 

6709.  Professor  Gower : But  it  would 

have  to  register  as  soon  as  it  had  got 
10  per  cent.,  would  it  not? Yes. 

6710.  Mr.  Lawson-.  But  there  is 

nothing  else  to  prevent  it? No.  If 

there  is  a rise  in  the  price  of  the  shares 
stimulated  solely  by  normal  purchase, 
then  there  is  no  problem;  but  if,  in 
connection  with  a possible  take-over  bid, 
there  are  some  artificial  stimulants  on  the 
market,  then  this  may  create  a problem. 

6711.  Professor  Gower.  Mr.  Brownell 
asked  me  to  ask  Prof.  Loss  for  his  views  on 

section  16(b). Professor  Loss:  As  I 

said  in  writing  10  years  ago,  section  16  (b) 
is  probably  the  most  cordially  disliked 
single  section  in  the  entire  S.E.C. 
armoury  by  those  it  affects.  Nevertheless, 
I think  Mr.  Brownell  did  say,  and  I agree, 
that  it  is  not  likely  to  be  repealed.  But 
there  is  nothing  in  section  16(b)  to 
prevent  a director  or  an  officer  from 
giving  inside  information  to  his  best 
friend;  it  is  very  easily  evaded.  Back- 
scratching  of  that  sort  would  not  be 


covered  by  16(b);  it  might  well  be 
covered  by  rule  10  b-5.  The  original  bill 
of  1934  would  have  gone  further  than 
section  16  (b).  It  would  have  made  it  a 
criminal  offence  for  insiders  improperly 
to  disclose  confidential  information  to 
other  people,  and  the  trading  profits  of 
the  latter  as  well  as  the  former  would 
have  been  recoverable  by  the  company. 

I think  these  strictures  were  taken  out  of 
the  statute  before  passing  it  in  the  full 
realisation  that  section  16(b)  would  not 
by  any  means  provide  a full  answer  but 
that  it  did  take  care  of  the  crude  cases. 
By  hypothesis,  if  you  want  an  arbitrary 
rule  of  thumb  you  cannot  also  have 
equity  and  fairness.  But  rules  of  thumb 
do  have  their  place.  The  section  would 
hurt  insiders  more  than  it  does  except 
for  the  tax  laws.  If  you  hold  for  less  than 
6 months,  you  pay  tax  at  the  surtax  rate 
on  ordinary  income  instead  of  the  lower 
rates  on  long-term  capital  gains.  It  is 
true  that  we  do  not  use  the  same  rules 
for  tax  purposes,  in  that  for  tax  purposes 
we  apply  “ first  in,  first  out  ” if  we  cannot 
trace  the  shares,  whereas  for  section  16  (b) 
purposes,  if  we  did  that,  anybody  by 
holding  an  inventory  could  avoid 
section  16  (b).  Therefore  the  Courts 
have  made  the  16  (b)  rule  “ lowest  in, 
highest  out  Also,  16  (b)  applies  if  you 
sell  first  and  buy  back  later  within 
6 months  at  a lower  price. 

6712.  Professor  Gower:  You  have 

referred  to  rule  10  b-5.  Perhaps  the  best 
way  of  illustrating  the  way  the  whole 
thing  works  would  be  if  I gave  you  a case: 
supposing  in  the  United  States  that  a 
director  of  a company,  with  knowledge 
that  a take-over  bid  was  about  to  be 
made  at,  say,  S15  per  share,  was  to  go 
out  and  buy  shares  at  the  market  price  of, 
say,  $10,  and  then  afterwards  accepted 
the  take-over  bid  of  $15 — thus  making 
a S5  profit — what  would  be  the  probable 
effect,  in  common  law,  and  of  section 

16  (a)  and  (b)  on  this? One  has  to  go 

into  the  common  law  and  then  into 
sections  10  (b)  and  16  (b).  We  have  the 
same  problem  that  you  have,  and  most  of 
our  States  follow  the  same  rule  that  you 
do.  On  the  other  hand,  a few  of  our 
States,  like  Kansas,  Georgia  and  so  on, 
have  adopted  a trusteeship  concept; 
even  at  common  law  they  consider  that 
the  director  has  the  status  almost  of  a 
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trustee,  with  the  obligation  to  make  full 
disclosure.  Then  we  have  a third,  in- 
between  view  of  the  common  law,  which 
dates  from  a case  which  came  up  in  the 
Supreme  Court  from  the  Philippines  in 
1909;  the  Supreme  Court  stated  that 
there  might  be  special  circumstances  in 
which  there  might  be  a duty  of  dis- 
closure, and  a number  of  States  have 
followed  that  view.  It  is  probably  fair 
to  say  that  the  so-called  “ special 
circumstances  ” doctrine  has  become  the 
majority  view  now,  and  when  you  analyse 
what  the  special  circumstance  is,  it  seems 
to  be  any  material  fact.  So  perhaps  the 
net  result  is  that  even  at  common  law 
most  Courts  will  apply  something  like 
the  fiduciary  standard  of  full  disclosure 
when  a director  deals  with  shareholders. 
So  much  for  the  common  law  .... 

6713.  Professor  Gower'.  Even  at  com- 
mon law,  the  view  today  would  be 
that  shareholders,  who  have  sold  their 
shares  to  directors  without  full  disclosure 
by  the  latter,  have  a remedy  against  the 

directors? 1 would  say  that  the 

growth  of  the  common  law  has  not  been 
unaffected  by  the  S.E.C.  statutes. 

The  Securities  Act  of  1933,  although 
primarily  aimed  at  distributions  of  securi- 
ties, does  have  in  it  a general  anti-fraud 
section,  section  17,  which  makes  it  un- 
lawful for  any  person  in  the  sale  of  any 
security  to  engage  in  any  fraud  or  tell  half 
the  truth.  That  applies  only  to  the  sale 
of  securities  because  the  whole  focus  of 
the  Securities  Act  occurs  on  the  sale  side; 
fraud  by  buyers  does  not  happen  so 
frequently.  The  1934  Act  was  designed 
to  supplement  the  Securities  Act  by  having 
an  impact  on  the  process  of  trading  in 
securities,  as  distinct  from  the  initial  pro- 
cess of  distribution  of  securities,  and  the 
Exchange  Act  has  a number  of  provisions 
which  you  have  not  asked  about  and 
probably  are  not  interested  in.  But  it  must 
be  remembered  that  that  statute  was  not 
passed  as  a company  law.  Its  title  is  the 
Securities  Exchange  Act;  that  is  to  say, 
the  Stock  Exchange  Act.  Sections  9 and 
1 0 (a)  have  a number  of  provisions  dealing 
with  manipulation  of  the  market,  short 
sales,  and  so  on;  and  the  S.E.C.  is  given 
a rule-making  power  in  a substantial 
number  of  particulars  in  sections  9 and 
10  (a).  Then  section  10  (b)  was  thrown 
in  as  an  omnibus  provision.  It  says  that 


it  shall  be  unlawful  for  any  person  in  the 
purchase  or  sale  of  any  security  to  engage 
in  any  practice  which  the  Commission 
may  by  rule  declare  to  be  fraudulent 
or  manipulative.  The  Administration’s 
spokesman  in  the  legislative  committees 
that  considered  that  section  said,  “section 
10  (b)  says  ‘ Thou  shalt  not  devise  any 
other  cunning  devices.’  ”.  And  for  years 
the  Commission  did  not  even  use  section 
10  (b).  But  then  they  discovered  in  the 
late  ’30s.  that  there  were  a number  of 
cases  in  which  directors  had  taken  advan- 
tage of  shareholders  by  buying  shares  in 
when  there  was  a prospect  of  a favourable 
merger  which  would  materially  enhance 
the  value  of  the  shares.  The  Commission 
were  concerned  about  this,  because  they 
had  no  means  of  handling  it.  If  there  was 
fraud  in  the  sale,  they  could  handle  it 
under  section  17.  But  this  was  another 
sort  of  animal.  And  the  Commission 
suggested  to  Congress  in  1941  that  section 
17  be  amended  by  adding  the  words  “ or 
purchase  ” after  “ sale  ”.  No  one  opposed 
this,  but  Congress  never  got  round  to 
doing  it.  As  these  cases  increased  in 
frequency,  someone  at  the  Commission 
had  a bright  idea  one  day.  He  looked  at 
section  10  (b),  which  had  been  hardly 
used  at  all,  and  said,  “All  we  have  to  do 
is  to  adopt  a rule  under  section  10  (b) 
which  will  amend  section  17  by  adding 
‘ or  purchase  ’ ” ; and  that  was  done  in 
five  minutes  one  afternoon. 

The  Commission  had  in  mind  simply 
giving  itself  a weapon  as  abasis  for  criminal 
prosecution  at  the  Federal  level,  and  even 
more  as  a basis  for  injunction.  The  next 
step  followed  automatically.  There  was 
a case  of  a company  with  altogether  four 
shareholders — a father  and  son  on  one 
side,  and  two  brothers  on  the  other — each 
owning  a quarter  of  the  shares.  Two  of 
them  (I  cannot  remember  which  two) 
bought  out  the  other  two,  the  first  two 
having  worked  out  a favourable  merger 
about  which  they  did  not*  tell  the  other 
two.  When  the  sellers  discovered  it,  they 
were  not  at  all  happy.  Their  counsel 
realised  that  if  he  were  to  sue  at  common 
law  he  might  be  faced  with  the  doctrine 
of  Percivaly.  Wright.  But  he  remembered 
that  certain  criminal  statutes  create  com- 
mon law  tort  actions  in  favour  of  the  class 
intended  to  be  benefited  by  the  statute— 
a doctrine  which  goes  back  to  an  English 
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case  about  a century  ago  ( Couch  v.  Steel) 
in  which  a seaman  recovered  because  of  a 
violation  of  a criminal  statute  requiring 
certain  drugs  to  be  kept  aboard  ship. 
And  so  the  lawyer  sued  under  rule 
10  b-5  in  the  Federal  Court  in  Philadelphia 
and  recovered.  The  Commission  sup- 
ported that  decision.  But  it  was  not  the 
Commission’s  idea  in  the  first  place. 
And,  although  that  doctrine  has  not  gone 
to  the  Supreme  Court,  it  has  gone  to  four 
or  five  of  our  Federal  Courts  of  Appeals 
and  a number  of  District  Courts,  and  no 
judge  has  dissented  from  it.  The 
Supreme  Court  might  prick  the  bubble, 
but  I doubt  it. 

The  net  result  is  that  if  you  can  show 
some  incidental  use  of  the  mails — even 
perhaps  when  the  banks  clear  the  cheques 
— then  you  are  no  longer  concerned  about 
which  view  your  State  Court  will  follow 
at  common  law.  I think  that  has  been  a 
salutary  development,  although  it  has 
perhaps  served,  in  an  unintended  way,  to 
federalise  an  important  aspect  of  our 
company  law. 

6714.  Professor  Gower : Failure  to  dis- 
close this  material  information  will  give 
the  sellers  a civil  remedy  in  damages,  and 

the  company  can  recover  any  profit? 

If  the  shares  were  also  listed  and  therefore 
subject  to  section  16  (b),  and  if  the  buyer 
were  to  resell  at  a profit  within  six  months, 
then  I suspect  he  might  be  liable  doubly. 
Certainly  if  he  were  to  pay  the  company 
under  16  (b),  I cannot  see  that  there  would 
be  a defence  to  the  fraud  complaint  of  the 
seller. 

Professor  Gower:  It  is  quite  a striking 
contrast  to  the  probable  position  in 
English  law. 

6715.  Mr.  Mackinnon:  Do  you  think 
if  we  were  to  apply  rule  10  b-5  here,  it 
would  provide  a remedy  by  itself  which 
would  be  sufficient  to  cope  with  the 
difficulty  of  a director  buying  shares  on 
inside  information?  Do  you  need  any 

more? 1 would  not  think  so.  The 

more  careful  lawyers  today  write  what  is 
almost  a reverse  prospectus  in  this  kind 
of  case.  Reputable  counsel  advising  a 
reputable  take-over  bidder,  if  that  is  a 
proper  phrase,  will  suggest  that  he  make 
disclosure  in  writing  in  the  form  of  a 
reverse  prospectus  as  a guarantee  against 
this  kind  of  suit. 


Mr.  Cohen : I think  one  of  the  reasons 
for  section  16  (b)  which  has  not  been 
exposed  so  far  is  recognition  that  proof 
of  misuse  of  inside  information  would  be 
almost  impossible  in  most  cases.  If  you 
had  rule  10  b-5  alone,  it  is  true  that  it 
would  be  sufficient  where  there  was  a 
proof  of  a misuse  of  information,  but 
section  16(b)  is  intended  to  obviate  the 
need  of  proof  in  a crude  sort  of  way. 

Professor  Loss:  Perhaps  I misunderstood 
your  question.  I did  not  mean  to  say  I 
thought  rule  10  b-5  precluded  the  useful- 
ness or  desirability  of  section  16  (b).  But 
I quite  agree  with  Mr.  Cohen  that,  for  us, 
section  16  (b)  is  perhaps  more  useful  than 
rule  10  b-5. 

6716.  Chairman:  Why  can  one  not  add 
to  the  list  of  contracts  to  be  disclosed,  a 
contract  between  a director  and  one  of 
his  own  shareholders  for  the  sale  of  most 
of  his  shares?  If  the  opportunities  a 
director  has  of  obtaining  inside  inform- 
tion  would  put  him  in  so  much  of  an 
advantage  over  shareholders,  he  ought  to 

make  full  disclosure? 1 should  think 

so,  without  prejudice  to  Mr.  Cohen’s 
point.  When  there  is  a quick  turnover, 
as  in  section  16  (b),  perhaps  there  ought  to 
be  a preclusive  provision  of  that  nature. 

6717.  Mrs.  Naylor:  He  would  not  be 
able  to  buy  on  the  market  at  all  then? 

Directors  do  a great  deal  of  buying 

on  the  market  quite  legitimately,  and, 
first  of  all,  if  he  does  not  sell  within  six 
months  after  the  purchase,*  section  16  (b) 
does  not  operate.  But,  so  far  as  rule 
10  b-5  is  concerned,  I am  sure  there  is  no 
problem  in  most  cases.  In  one  of  our 
cases  that  went  to  Court,  one  company, 
Trans-America,  learned  that  a small 
tobacco  company  had  a very  large 
tobacco  inventory  which  had  quadrupled 
in  price  because  of  the  tobacco  shortage 
during  the  war.  Having  learned  this, 
Trans-America  bought  up  the  shares  of 
this  small  tobacco  company,  captured 
control  and  then  sought  to  liquidate  the 
company,  and,  by  selling  tobacco  to  other 
cigarette  manufacturers,  made  a very 
handsome  profit.  Those  who  sold  their 
shares  at  a little  over  market  value  then 
sued  successfully. 

Mr.  Cohen:  So  far  as  buying  is  con- 
cerned, we  receive  almost  40,000  reports 
a year  covering,  I would  say,  between 
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75,000  and  100,000  transactions  by  these 
individuals.  Finally,  Professor  Loss  refer- 
red to  the  fact  that  rule  10  b-5  has  not 
reached  the  Supreme  Court,  but  a petition 
has  just  been  filed  seeking  leave  of  the 
Supreme  Court  to  hear  a matter  relating 
to  rule  10  b-5. 

Professor  Loss-.  There  have  been  lots  of 
petitions  filed,  but  they  have  all  been 
denied. 

Professor  Gower : Perhaps  one  of  the 
weaknesses  of  our  system  is  that  although 
we  have  pretty  sweeping  criminal  provi- 
sions—section  13  of  the  Prevention  of 
Frauds  Act  for  example,  I would  have 
thought,  is  quite  as  widely  worded  as 
your  rule  10  b-5— I think  the  accepted 
view  here  is  that  this  merely  imposes 
criminal  sanctions  and  does  not  give  rise 
to  civil  liability;  and  although  people 
occasionally  are  fined  or  sent  to  prison, 
it  is  never  used  by  litigants  to  recover 
when  they  think  they  have  been  done. 

6718.  Mr.  Mackimon : Our  section  13 
already  imposes  a penalty  in  the  section, 
and  our  laws  put  a gloss  on  the  statutory 
tort  by  saying  that  where  a penalty  also 
accompanies  the  section,  that  exhausts 

the  remedy  under  the  section. Mr. 

Cohen : This  is  clearly  a steadily  developing 
part  of  the  law;  and  I think  it  is  probably 
one  of  the  most  effective  sanctions  in  the 
entire  armoury  of  sanctions  the  Com- 
mission administers. 

6719.  Chairman'.  Take  a law  like  the 
Factory  Act  which  provides  that  anyone 
who  fails  to  fence  machinery  shall  pay  a 
fine;  that  has  been  held  for  years  to  give 
a right  of  action  to  a workman  who  is 
injured  by  the  failure  to  fence  machinery, 
on  the  grounds  that  a crime  is  created  to 
protect  a certain  class  of  person.  If  a 
crime  is  committed  and  damage  ensues,  a 

person  in  that  class  can  sue. This  is  a 

principle  under  which  the  law  has 
developed  in  the  United  States. 

Chairman-.  But  it  has  not  been  extended 
in  this  country  to  breaches  of  the  Com- 
panies Act. 

6720.  Professor  Gower'.  The  Prevention 
of  Frauds  Act  is,  however,  intended  for 
the  protection  of  investors,  just  as  the 
Factory  Act  is  intended  for  the  protection 
of  workmen.  One  final  point  on  the 
Securities  Exchange  Act.  You  have 


talked  about  the  control  of  Stock  Exchan- 
ges and  so  on,  and  I was  wondering  if 
there  was  anything  either  of  you  gentle- 
men wanted  to  mention  about  that.  You, 
for  example,  Mr.  Cohen,  looked  at  our 
Stock  Exchange.  Did  you  get  the  impres- 
sion that  manipulation  of  the  market  was 
equally  effectively  eradicated  over  here? 

Let  me  speak  about  our  surveillance 

of  the  market  situation.  There  is  a real 
partnership  under  your  statute  between 
the  London  Stock  Exchange  and  the 
Government,  if  I might  put  it  that  way. 

I think  our  partnership,  perhaps,  is  closer. 
The  Commission  has  certain  jurisdiction, 
a control,  over  the  activities  of  the 
Exchanges  and  members  of  the  Exchanges 
that  I do  not  think  can  be  found  in  your 
statutes.  In  consequence,  the  Commis- 
sion has,  largely  through  persuasion,  been 
able  to  effect  real  changes  in  the  opera- 
tions of  the  market  and  in  the  activities 
of  members  of  the  Exchanges,  with  the 
result  that  we  feel  now  we  have  a free, 
open,  unfettered  market  in  nearly  all  the 
Exchanges. 

Professor  Loss:  I think  all  the  Ex- 
changes. 

Mr.  Cohen : All  right,  all  the  Exchanges. 
Apart  from  this  close  relationship,  the 
Commission  has  specific  authority  in 
the  statute  to  make  representations  to  the 
Exchange  with  respect  to  a fairly  extensive 
category  of  procedures  and  exchange 
practice,  to  the  end  of  securing  changes 
in  the  rules;  and  the  Commission  has 
done  this  from  time  to  time.  In  fact,  only 
recently — and  this  may  raise  a question — 
the  Commission  persuaded  the  New  York 
Stock  Exchange  to  reconsider  its  schedule 
of  fees  in  certain  limited  areas.  The  Stock 
Exchange  did,  and  it  is  now  making  a 
study  of  the  entire  matter  on  the  basis  of 
which  there  may  be  further  discussion  of 
the  problem.  Apart  from  this,  the  Com- 
mission maintains  a staff  in  Washington 
and  New  York  notably,  which  has  the 
job  of  watching  the  market  during  all  the 
hours  in  which  the  market  operates.  If 
there  appears  to  be  unusual  activity  or 
very  wide  swings  in  the  market,  then 
inquiries  are  immediately  instituted  to 
determine  the  nature  of  the  transactions 
which  led  to  these  matters . In  most  cases 
they  are  perfectly  normal,  proper  transac- 
tions, and  nothing  comes  of  it.  But  every 
now  and  again  we  run  into  a situation 
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which  is  questionable.  We  pursue  it 
further  and,  if  it  is  in  fact  questionable, 
we  secure  prompt  correction.  We  have 
prompt  communication  with  the  Exchan- 
ges to  secure,  where  appropriate,  almost 
immediate  suspension  of  trading  if  a 
situation  has  arisen  which  may  endanger 
public  interest  or  the  interests  of  investors. 

We  also  carry  on  this  activity  in  the  over- 
the-counter  markets.  It  does  not  have  all 
the  trappings  and  machinery  of  the 
Exchange,  and  it  is  perhaps  a somewhat 
more  difficult  job  to  maintain  surveillance 
in  the  over-the-counter  markets,  but  we 
have  a comparable  arrangement  for  the 
surveillance  of  those  markets.  In  this 
area,  there  is  a difference  between  your 
practice  and  ours,  and  I think  it  is  a very 
substantial  one.  However,  I wish  to  make 
this  perfectly  clear.  The  Exchange  people 
and  our  people  work  hand  in  hand. 
There  is  no  question  of  one  superimposing 
himself  upon  the  other.  They  bring 
information  to  our  attention,  and  we 
bring  it  to  their  attention  so  that  they  can 
act  on  it.  We  do  prefer  that  the  Exchange 
should  deal  with  its  own  people,  rather 
than  have  the  Commission  impose  itself; 
but  there  are  occasions  when  the  Com- 
mission must  impose  itself.  This  works 
very  well,  but  it  is  not  something  I could 
find  in  the  United  Kingdom  practice. 

6721.  Mr.  Althaus:  You  have  the  power 

of  suspension  yourself? Yes,  Sir. 

6722.  How  often  would  you  use  that 

power? Very  rarely.  Let  me  explain 

about  the  power  of  suspension.  I think  I 
referred  this  morning  to  the  fact  that  where 
an  annual  report  required  to  be  filed  by 
such  a company  materially  violates  the 
requirements  of  the  statute,  the  Com- 
mission may  institute  proceedings  seeking 
either  the  de-listing  of  the  security  or  the 
suspension  of  trading  for  a time.  The 
Commission  also  has  an  extraordinary 
power  to  suspend  trading  for  ten  days, 
and  this  is  used  where  something  suddenly 
comes  to  our  attention,  where  the  situation 
is  unclear  and  it  is  necessary  to  suspend 
trading  so  that  the  facts  can  be  examined 
promptly.  The  Commission  has.  em- 
ployed this  power  a number  of  times  in  the 
last  several  years  but,  in  relation  to  the 
entire  picture,  it  is  almost  insignificant. 
Finally,  the  President  himself  has  emer- 
gency power  to  suspend  trading  on  all  the 
Exchanges,  but  this  is  in  a national 
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emergency  such  as  wartime.  We  have 
now  at  least  two  securities  which  are  under 
suspension  of  trading  on  the  ten-day  basis, 
and  we  can  renew  a ten-day  order  if,  at  the 
end  of  that  period,  we  are  not  aware  of  all 
the  facts  so  that  all  the  public  can  trade  in 
an  informed  way. 

6723.  Mr.  Brown-.  Have  you  a precise 

definition  of  what  is  an  officer? We 

have  a definition,  but  it  is  not  very  precise. 

It  creates  some  difficulty,  particularly  in 
these  days  when  we  have  multi-business 
companies.  They  have  divisions,  and 
there  is  a president  of  a division  rather 
than  a president  of  a company.  This  has 
created  a number  of  problems;  in  point  of 
fact,  it  is  a matter  of  current  interest  and 
some  little  controversy  in  and  out  of  the 
Commission.  But  we  do  have  a definition. 

It  indicates  that  the  officers  are  the  persons 
named  in  the  bye-laws — the  president, 
vice-president,  secretary  and  treasurer— or 
the  persons  carrying  on  those  functions. 
In  a case  some  years  ago  in  the  Court  of 
Appeals  for  the  Second  Circuit,  one  Judge 
on  the  panel  raised  some  question  about 
the  definition  and  suggested  that  the 
Commission’s  definition  was  too  narrow. 

6724.  Professor  Gower-.  Now  may  I 
turn  to  investment  companies  ? There  is  a 
great  contrast  here  between  the  positions 
of  the  two  countries.  As  I understand  it, 
you  have  an  Act  which  applies  to  invest- 
ment companies,  whether  they  be  com- 
panies or  what  we  should  call  unit  trusts, 
and  you  subject  both  open  and  closed- 
end  investment  companies  and  unit  trusts 
to  pretty  stringent  control.  We  have 
fairly  detailed  regulations,  made  under  the 
Prevention  of  Fraud  Act,  relating  to  unit 
trusts,  but  we  have  no  special  regulations 
at  all  about  investment  trust  companies, 
and  I think  it  is  probably  the  view  of  most 
people  in  this  country  that  there  is  no  need 
for  special  regulations  about  closed-end 
investment  trust  companies.  What  is 

your  reaction  to  that? Our  statute 

resulted  from  a four-year  study  conducted 
by  the  Commission,  in  which  the  Com- 
mission studied  carefully  the  position  in 
the  United  Kingdom  and  issued  a report 
on  the  unit  trust  movement  here.  Our 
statute  is  a very  long,  complex  statute.  It 
is,  depending  on  how  one  views  it,  a 
lawyer’s  nightmare  or  paradise.  It  has 
many  provisions,  some  of  which  are  not 
necessarily  consistent  with  others;  and  it 
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does  provide  a great  deal  of  opportunity 
for  interpretation.  But,  apart  from  those 
faults,  it  does  contain  a fairly  broad 
pattern  of  regulation  of  investment  com- 
panies— and  I use  that  expression  to 
include  investment  trusts  as  well.  There 
are  distinctions  between  the  open-end — 
the  company  which  is  continually  offering 
its  shares  and  is  prepared  to  redeem  its 
shares — and  the  closed-end  company 
which  does  not.  But  in  major  respects  the 
pattern  of  regulation  applies  equally  to 
both  categories  of  companies.  This 
springs  from  the  study  the  Commission 
made  which  indicated  there  were  abuses  in 
both  types  of  companies.  Our  statute 
springs  from  the  special  circumstance  of 
the  development  of  trusts  in  the  late 
’twenties  and  early  ’thirties  in  the  United 
States . I must  confess  I am  not  as  familiar 
with  the  unit  trust  situation  in  the  United 
Kingdom,  and  I am  not  sure  that  I can 
answer  more  specifically  on  that  particular 
point.  I would  be  glad  to  treat  with  the 
Act  itself,  if  you  wished  me  to. 

6725.  Mrs.  Naylor : On  the  question  of 
investment  companies,  the  closed-end 
ones,  you  prohibit  interlocking  share- 
holdings; one  investment  company  must 
not  hold  the  shares  of  another?- — -Yes, 
we  do  have  a provision  which  is  designed 
to  prevent  cross  and  circular  ownership. 
Where  it  existed  at  the  time  of  the  enact- 
ment of  the  Act,  a time  limit  was  provided 
for  the  elimination  of  this  situation. 

6726.  What  evil  was  that  intended  to 

get  rid  of? It  was  part  of  the  evil  this 

Act  was  designed  to  prevent,  known  as 
pyramiding.  Other  sections  of  the  Act 
deal  with  this  situation.  What  we  found 
was  that  promoters  of  these  companies, 
with  little  equity  and  by  the  issue  of  senior 
securities  and  the  acquisition  of  other 
companies  having  layers  of  senior  securi- 
ties, created  pyramids  which  were,  to  say 
the  least,  a little  shaky.  This  cross  and 
circular  ownership  was  an  aspect  of  this 
pyramiding  arrangement.  It  also  pro- 
duced a number  of  other  abuses,  and,  in 
consequence,  Congress  decided  to  outlaw 
it  almost  entirely. 

6727.  Mr.  Lawson:  Does  that  rule 

about  cross  holdings  only  apply  to  invest- 
ment companies? Yes. 

Professor  Loss:  And  there  is  also  similar 
legislation  applying  to  utilities  like  gas  and 


electric  companies.  But  there  is  no 
Federal  Act  in  respect  of  other  companies 
except  for  our  general  anti-trust  laws. 

6728.  Professor  Gower:  Why  is  the  view 
taken  that  a shareholder  in  an  investment 
trust  company  needs  special  protection, 
but  not  if  he  is  investing  in  an  industrial 

holding  company? Mr.  Cohen:  I think 

Congress  reached  the  conclusion  that  the 
simple  disclosure  scheme  was  inadequate 
to  the  problems,  that  the  investment  trust 
is  a method  intended  to  tap  the  savings  of 
perhaps  the  least  sophisticated  person 
interested  in  investing  in  securities,  that 
these  securities  were  sold  on  that  basis, 
and  therefore  that  disclosure  in  itself  was 
not  enough.  Congress  also  felt  that  even 
if  investors  were  fully  appraised  and  able 
to  appreciate  the  consequences  of  some  of 
these  things  which  had  been  created,  the 
economy  itself  was  being  affected  by  the 
creation  of  these  highly  pyramided  situa- 
tions or  these  terribly  risky  arrangements. 
In  consequence  of  both  of  these  motiva- 
tions, I believe  Congress  determined  to 
adopt  a special  statute  to  deal  with  this 
problem.  I think  the  third  reason  is  the 
most  interesting  of  all.  The  investment 
trust  industry  wanted  a statute  and  wanted 
regulation,  because  there  had  come  into 
the  industry  a great  number  of  people  not 
concerned  with  the  interests  of  investors. 
The  people  who  were  concerned  with  the 
interests  of  investors  were  afraid  that  with 
a few  more  difficulties  the  entire  business 
would  attain  such  notoriety  that  it  might 
make  difficult  the  further  sale  of  shares. 
The  industry,  therefore,  sought  legislation. 

6729.  Mrs.  Naylor:  Is  there  a definition 
of  an  investment  company?  Could  you 
distinguish  between  an  industrial  holding 
company  holding  shares  in  20  or  30 
different  companies,  and  an  investment 

trust  as  we  understand  it? This  is  an 

area  of  some  difficulty.  The  United  States 
Steel  Company  is  a holding  company.  I 
am  not  sure  it  carries  out  any  operations 
at  all.  Nevertheless,  it  is  not  an  invest- 
ment company.  We  have  two  definitions 
which  are  perhaps  relevant  to  your 
question.  Any  company  which  holds  itself 
out  as  engaged  in  the  business  of  buying, 
selling  and  investing  in  securities  is  an 
investment  company.  Then  there  is  what 
we  call  an  inadvertent  investment  com- 
pany, and  this  refers  to  a company  which 
has  a certain  proportion  of  its  assets 
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invested  in  what  are  described  as  invest- 
ment securities.  If  more  than  40  per  cent, 
of  the  value  of  its  assets  on  an  uncon- 
solidated basis  are  invested  in  investment 
securities,  then,  willy-nilly,  it  is  an  invest- 
ment company.  However,  there  are 
further  provisions  in  the  Act  whereby  such 
a company,  upon  a proper  showing,  may 
obtain  an  order  from  the  Commission  to 
the  effect  that  it  is  not  in  fact  an  investment 
company  and  that  it  is  primarily  engaged 
in  another  business. 

6730.  Mr.  Lawson : How  do  you  elimin- 
ate circular  shareholdings?  Do  you  say 
that  if  Company  A holds  shares  in  Com- 
pany B,  it  is  illegal  for  Company  B to  hold 

shares  in  Company  A? Essentially, 

that  is  it,  though  the  definition  itself  is 
somewhat  more  complicated. 

6731.  Professor  Gower : I think  I am 
right  in  saying  that  all  recently  formed 
investment  tmsts  in  the  States  have  been 
formed  in  the  company  form  and  not  in 

the  unit  trust  form? Not  all,  but  the 

majority  of  them  have  been. 

6732.  Are  there  any  practical  advan- 
tages of  one  form  over  the  other  ? Why  is 
one  more  popular  ? Over  here,  when  it  was 
suggested  to  the  unit  trust  movement  that 
we  might  enable  them  to  operate  in  the 
form  of  companies,  most  of  them  said 

they  did  not  want  this  ? Professor  Loss : 

It  is  not  so  much  a matter  of  whether  there 
are  any  advantages  in  being  a company. 
There  are  no  longer  advantages  in  being  a 
trust.  One  of  the  reasons  that  investment 
trusts  were  organised  as  trusts  in  the  old 
days  was  that  until  about  1925  they  were 
taxable  as  trusts,  whereas  a company 
would  have  to  pay  income  tax  and  the 
shareholders  would  have  to  pay  a tax  on 
their  dividends.  Until  about  1925,  it  was 
generally  thought  that  in  the  case  of  a 
trust,  even  though  it  was  a business  trust, 
the  trust  as  such  would  be  taxable  only  on 
undistributed  earnings,  which  is  the  rule 
today  with  ordinary  inter  vivos  or  testa- 
mentary trusts.  In  about  1925,  our 
Supreme  Court  held  that  what  was  essen- 
tially a business  trust  should  be  treated  as 
a company  for  tax  purposes.  It  was  some 
years  later  before  Congress  granted  special 
tax  treatment  to  regulated  investment 
companies,  and  that  legislation  does  not 
distinguish  between  trusts  and  corpora- 
tions. Another  advantage  of  the  trust 


form  in  the  old  days  was  thought  to  be 
freedom  from  State  “ blue  sky  ” laws. 
The  third  great  advantage  was  self- 
perpetuation of  management:  the  trustees 
appointed  their  successors  and  so  gave  the 
shareholders  no  say  in  the  management  at 
all.  Under  the  Investment  Company  Act, 
no  matter  how  you  are  organised,  the 
shareholders  must  vote  annually  for  the 
management.  So,  with  all  the  advantages 
gone,  there  is  no  reason  today  why  they 
should  not  be  organised  as  companies. 

Mr.  Cohen : I think  one  other  answer 
relates  to  the  British  position.  Until 
recently,  there  were  not  many  States  that 
permitted  a company  to  repurchase  its 
shares,  as  is  true  in  the  case  of  these  so- 
called  open-end  companies.  Maryland 
and  Delaware  were  among  the  first  to 
start  this,  and  I think  New  York  is  now 
permitting  it.  This  was  part  of  the  reason 
why  a great  many  of  these  companies  were 
organised  as  trusts : to  avoid  that  problem 
under  State  law.  But  I think  many  States 
are  now  liberalising  the  situation. 

Professor  Loss:  In  Massachusetts,  also, 
there  are  restrictions  on  a company’s  hold- 
ing more  than  a certain  percentage  of  the 
shares  of  a domestic  public  utility,  but 
there  are  no  such  restrictions  on  trusts. 

6733.  It  is  argued  over  here  that  having 
independent  trustees  is  excellent  protection 
for  the  unit  holder,  and  therefore,  on  that 
ground,  they  would  be  reluctant  to  change 
over  to  the  company  form?  Your  Act 
does  require  provisions  about  the  custody 

of  the  portfolio  securities,  does  it  not? 

Mr.  Cohen : We  have  provision  in  the 
statute. 

Professor  Loss:  Some  people  might  like 
the  ring  of  the  word  “ trustee  ”,  yes. 

6734.  You  can  still  have  custodian 
trustees,  even  if  you  form  as  a company? 

Mr.  Cohen : This  was  another  element. 

It  was  a sales  point  to  urge  that  these 
shares  were  under  the  jurisdiction  of 
XYZ  trustee,  on  the  theory  that  this 
provided  some  further  protection  than 
under  the  auspices  of  XYZ  company. 
Some  advantage  is  still  thought  to  be 
obtained  in  this  way.  However,  the  Com- 
mission has  been  able  to  deal  with  that 
problem  when  it  has  arisen.  As  Professor 
Loss  indicated,  we  do  have  provisions  in 
the  statute  and  these  have  been  imple- 
mented by  rules  of  the  Commission  which 
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require  that  the  assets  of  the  trust  be 
maintained  in  such  custody  that  ensures 
they  can  be  found  when  needed. 

6735.  Do  you  allow  door-to-door  sell- 
ing?  We  do. 

Professor  Loss:  Except  under  the 
Holding  Company  Act. 

Mr.  Cohen:  We  have  not  reached  the 
sophistication  that  exists  in  the  United 
Kingdom  and  Canada  in  this  area. 

6736.  You  think  it  is  sophisticated  not 

to  allow  door-to-door  sales,  do  you? 

You  have  had  experience  in  this  area 
which  led  to  your  share-pushing  report 
and  the  Prevention  of  Frauds  Act.  In  the 
United  States,  we  do  permit  door-to-door 
selling,  and  in  fact  in  the  mutual  fund  area 
a vast  amount  of  securites  are  sold  in  this 
way. 

6737.  Has  that  given  rise  to  abuses? 

1 am  not  sure  that  it  has  given  rise  to 

any  greater  abuse  than  sales  in  the 
ordinary  way. 

Professor  Loss  : An  interesting  fact  is 
that  the  New  York  Stock  Exchange  used 
to  have  a rule  prohibiting  its  members 
from  engaging  in  door-to-door  selling, 
but  it  no  longer  does. 

6738.  Mr.  Lawson:  Door-to-door  sell- 
ing is  enormously  more  expensive,  is  it 

not? Mr.  Cohen:  I would  hazard  a 

guess  that  those  who  are  engaged  in  that 
aspect  of  selling  investment  company 
shares  are  doing  better  than  those  who 
sell  through  dealers. 

6739.  Mrs.  Naylor:  Presumably  the 
salesman  has  to  be  registered  with  the 

Commission? That  raises  another 

type  of  problem.  Any  person  who  is 
engaged  in  the  business  of  buying  and 
selling  securities  is,  by  our  definition,  a 
broker  or  dealer  and  must  register  under 
the  Securities  Exchange  Act  of  1934  unless 
he  is  a member  of  an  Exchange.  Since 
most  members  of  the  Exchange  do  engage 
in  the  sale  of  securities  off  the  Exchange, 
most  members  of  Exchanges  are  also 
registered  with  the  Commission.  Employ- 
ees of  a registered  broker/dealer  are  not 
required  to  register  with  the  Commission. 
In  this  respect,  your  Act  goes  beyond  ours. 
However,  there  is  one  other  thing  which 
we  did  not  mention  earlier  today. 


Under  the  Exchange  Act,  we  also  have  the 
National  Association  of  Securities  Dealers 
registered.  This  is  a large  organisation  of 
securities  dealers,  and  it,  too,  is  in  a 
partnership  with  the  Commission,  some- 
what closer  than  the  partnership  that 
exists  between  the  Commission  and  the 
Exchanges.  By  that,  I mean  that  the 
Commission  has  greater  authority  over 
its  activities,  its  rules,  the  sanctions  it 
exercises  with  respect  to  its  members,  and 
so  on.  The  organisation  does  require  the 
employees  of  its  members,  all  of  whom 
are  registered  with  the  Commission,  also 
to  be  registered  with  it;  and  it  has  under- 
taken a programme  of  education  and  other 
things  intended  to  achieve  the  result  that 
if  one  is  engaged  in  this  activity,  one  is 
not,  as  someone  suggested  this  morning, 
a rogue. 

6740.  Sir  George  Erskine:  If  a company 
is  classified  as  an  investment  trust  com- 
pany, are  there  any  restrictions  as  to  the 
percentage  of  its  portfolio  in  any  one 
security  or  as  to  the  status  of  its  invest- 
ments ? When  an  investment  company 

registers  with  the  Commission,  it  is 
required  to  indicate  its  policies.  Certain 
of  the  policies  which  are  required  to  be 
stated  are  enumerated  in  the  statute.  In 
addition,  it  may  state  further  policies. 
Most  of  the  required  policies  may  not  be 
varied  by  the  company,  except  on  ap- 
proval after  a vote  of  its  shareholders.  The 
policies,  however,  reach  into  a wider  area 
of  the  operations  of  the  investment  com- 
pany. As  I have  indicated,  these  policies 
may  not  be  varied. 

Professor  Loss:  If  the  company  wants 
to  be  known  as  a diversified  company, 
there  are  restrictions  then. 

Mr.  Cohen:  Yes,  the  diversification  is 
the  5 and  10  type  company,  that  is  not 
more  than  5 per  cent,  of  its  assets  may  be 
invested  in  any  one  issuer  and  it  may  not 
own  more  than  10  per  cent,  of  the  voting 
securities  of  such  issuer. 

Professor  Loss:  Moreover,  the  “ blue 
sky  ” laws  in  every  State  except  three  or 
four  do  require  salesmen  to  be  registered, 
and  some  States  control  the  initial  charges 
on  investment  companies’  shares.  Wis- 
consin, for  example,  sets  a limit — 7£ 
per  cent,  of  overall  selling  price — and  some 
companies  will  not  try  to  qualify  because 
they  charge  more  than  1\  per  cent. 
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6741.  Mr.  Lawson : What  is  the  highest 

figure,  more  than  7 per  cent.? Mr. 

Cohen : The  usual  sales  charge  is  between 
8 and  9 per  cent.,  but  there  are  many 
companies  that  make  no  sales  charge  and 
there  are  a number  of  companies  that 
make  a nominal  sales  charge.  Normally 
there  is  no  charge  on  liquidation  or 
redemption,  though  some  companies  make 
a nominal  charge  in  connection  with 
redemption.  There  is  no  statutory  limit 
except  with  respect  to  certain  types  of 
companies  with  periodic  payment  plans, 
in  which  case  there  is  an  overall  9 per  cent, 
limit. 

6742.  Mr.  Althaus:  What  sort  of  num- 

bers of  people  would  be  registered  with 
you  as  security  dealers  ? We  have  over 

4.000  security  dealers  registered  with  the 
Commission. 

6743.  There  would  be  many  more 

salesmen? Oh,  yes,  indeed. 

Professor  Loss'.  The  N.A.S.D.  has  some 

90.000  registered  representatives. 

6744.  Professor  Gower : This  is  a point 
we  have  not  brought  out.  In  addition  to 
the  registration  with  the  S.E.C.,  you  have 
some  control  over  N.A.S.D.  and  they 

cause  people  to  register  with  them? 

Just  as  the  Stock  Exchange  does. 

Mr.  Cohen : That  is  an  area  of  United 
States  practice  which  is  most  interesting. 
With  regard  to  the  relationship  between 
the  S.E.C.  and  the  N.A.S.D.,  in  1938  the 
Securities  Exchange  Act  of  1934  was 
amended  to  provide  for  registration  with 
the  Commission  of  an  Association  of 
Registered  Dealers.  It  provides  a whole 
network  of  requirements  as  a condition 
of  registration.  This  organisation  is 
designed  essentially  to  deal  with  the 
problems  of  its  members  in  the  area  of 
trading  and  business  ethics.  There  is  what 
I would  call  roughly  a dichotomy  between 
the  law  in  broad  outline,  as  the  Com- 
mission deals  with  it,  and  business  ethics, 
which  are  the  concern  of  the  N.A.S.D.  It 
undertakes  to  adopt  rules  and  regulations, 
statements  of  policy;  it  undertakes  to 
review  the  activities  of  members,  to 
impose  sanctions  where  there  are  violations 
of  the  rules.  These  sanctions  are  im- 
posed essentially  by  lay  bodies  of  members 
of  the  organisation.  However,  these 
sanctions  are  reviewed  by  the  Board  of 


Governors  of  the  Association,  and  further 
review  may  be  taken  to  the  Commission, 
and  if  the  Commission  are  challenged  an 
appeal  can  be  taken  to  the  Courts.  There 
is  a real  hierarchy  of  levels  of  appeal,  but 
the  relationship  between  the  two  and  the 
control  which  the  two  have  been  able  to 
effect  over  actual  trading  I think  has  been 
remarkable,  and  it  is  well  worth  study. 

6745.  Mr.  Althaus:  This  very  large 
number  of  dealers  and  salesmen  would  be 
some  indication  of  the  different  nature  of 

the  problem  in  the  two  countries? 

Well,  we  are  a larger  country,  and  perhaps 
our  people  have  been  able  to  persuade 
more  people  to  be  interested  in  securities, 
but  I understand  there  is  a movement  of 
a similar  character  in  the  United  Kingdom 
and  perhaps  you  may  reach  90,000  sales- 
men here! 

6746.  Professor  Gower:  Could  I ask  you 
a few  questions  about  the  Investment 
Advisers  Act?  We  have  never  really 
faced  this  problem  of  what  we  ought  to 
do  to  control  people  who  hold  themselves 
out  as  advisers  on  investment.  You  have 
tackled  this  problem  by  a special  Act 
which  was  given  some  teeth  last  year. 

Could  you  tell  us  a little  about  this? 

At  the  time  the  Investment  Company  Act 
was  enacted,  in  1940,  Congress  adopted 
the  Investment  Advisers  Act  of  that  same 
year.  The  Act  as  then  adopted  was  rather 
ineffectual.  It  was  described  as  something 
which  permitted  the  Commission  to  do 
little  more  than  take  a census  of  persons 
engaged  in  giving  advice  with  respect  to 
the  purchase  or  sale  of  securities.  After 
a number  of  years  the  statute  was 
amended — in  fact  it  was  amended  last 
year.  It  now  does  vest  in  the  Commission 
a variety  of  authority  and  responsibility 
which  the  Commission  is  now  in  the  pro- 
cess of  implementing.  The  Commission 
is  now  adopting  rules  requiring  the  keep- 
ing of  records  and  regulating  the  methods 
of  conducting  the  business ; the  Commis- 
sion also  has  authority  to  make  investiga- 
tions and  to  impose  sanctions  against 
investment  advisers  who  violate  the 
statute  as  amended.  We  are  now  in 
process  of  developing  our  own  procedures 
in  this  regard. 

6747.  You  take  the  view  that  it  is 

essential  to  have  some  sort  of  control 
over  investment  advisers  ? We  do  very 
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strongly,  and  I might  say  the  States  are 
beginning  to  take  a real  interest  in  this. 
In  fact,  some  of  the  States  have  developed 
statutes  that  were  stronger  than  ours 
before  we  amended  ours. 

Professor  Loss : My  own  view  is  that 
now  that  we  have  a Federal  Act  with  teeth 
in  it  there  is  little  need  for  State  registra- 
tion. 

6748.  Would  a financial  journalist  have 
to  be  registered  under  this  procedure? 

Mr.  Cohen : No.  There  are  clear 

exemptions  for  lawyers,  accountants, 
financial  journalists  and  others. 

6749.  Mrs.  Naylor:  Can  an  investment 
adviser  who  quotes  a fee  for  giving  advice 
or  for  managing  portfolios  act  as  principal 
as  well,  or  would  he  have  to  be  registered 

under  some  other  procedure? He 

would  probably  have  to  be  registered  as 
a broker-dealer. 

6750.  Professor  Gower : What  about  the 
problem  on  T.V.  and  radio?  You  have 
faced  this  already;  we  are  beginning  to 

face  it. Y ou  mean  about  the  Westerns 

on  the  T.Y.  ? 

6751.  Not  quite.  There  are  two  prob- 
lems as  I see  it.  One  is  advertising  of  new 
issues  over  radio  or  T.V.,  and  the  other 
is  people  who  give  financial  advice  over 
radio  or  T.V.  How  do  you  control  that 

sort  of  thing? We  have  had  some  little 

difficulty  now  and  again  in  this  area,  but 
I cannot  say  it  has  been  a material 
problem. 

6752.  Chairman:  What  about  the  man 
who  drives  slowly  round  the  streets  of  a 
town  with  a loud-speaker  advertising 
shares  in  such-and-such  a company — he 

would  be  a difficulty,  would  he  not? 

He  might  present  a problem.  If  he  did 
it  in  the  District  of  Columbia  we  would 
send  a policeman  after  him,  but  it  may  be 
different  in  some  States.  If  he  were 
offering  securities  in  one  State  only  he 
could  take  advantage  of  an  exemption 
from  the  Federal  legislation.  The  only 
way  we  could  reach  him  would  be  on  the 
theory  he  was  committing  fraud,  other- 
wise we  would  have  no  jurisdiction. 

6753.  Professor  Gower:  Do  the  State 

Blue  Sky  Acts  cover  this  at  all? 

Professor  Loss:  A few  State  laws  have 
exceeded  the  federal  legislation,  but  if 


they  have  any  raison  d'etre  today  it  would 
be  where  there  is  a purely  local  situation. 
Today  40-odd  of  our  50  States  require 
registration  of  securities;  Nevada  and 
Delaware  are  still  without  “ blue  sky  ” 
laws  of  any  kind. 

6754.  Mr.  Watson : Do  you  prohibit  the 
use  of  radio  and  T.V.  for  the  selling  of 

securities? Mr.  Cohen:  We  do  not. 

However,  there  are  restrictions. 

Professor  Loss:  Any  advertisement  on 
radio  or  television  is  ’ defined  to  be  a 
prospectus;  that  is  to  say,  the  definition 
of  prospectus  is  any  offer,  written  or  by 
radio  or  television.  Therefore,  you  can 
make  offers  on  radio  and  television  only 
in  the  same  way  that  you  can  make  offers 
in  writing,  which  is  only  by  using  a 
statutory  prospectus. 

Mr.  Cohen:  For  this  reason  it  has  its 
limitations. 

Professor  Loss:  It  is  expensive,  too. 
Someone  once  suggested  the  prospectus 
might  be  shown  in  the  background  while 
the  advertiser  talked  about  the  security. 
The  S.E.C.  took  a dim  view  of  that. 

6755.  Professor  Gower:  Under  the 
Trust  Indenture  Act  you  control  the  con- 
tents of  indenture  trust  deeds  and  secure 
that  the  trustees  shall  be  independent. 
We  in  this  country  have  virtually  no 
statutory  provisions  about  indenture  trust 
deeds  at  all.  The  Cohen  Committee  did 
consider  whether  it  was  possible  to  provide 
in  a statute  for  independent  trustees  and 
decided  it  would  not  be  possible  to  have 
a statutory  definition  of  independence. 

I believe  you  have  defined  it? Mr. 

Cohen : We  have  a definition  in  section  310 
of  that  statute.  There  are  nine  specifica- 
tions of  the  definition  which  are  intended 
to  deal  with  this  problem  of  independence. 
Because  it  is  a statutory  definition  and 
subject  to  criticisms  in  some  areas,  it  may 
be  deemed  crude.  We  think  that  within 
those  limitations  it  is  a very  effective 
device. 

6756.  Apart  from  that  it  has  led  to  a 
kind  of  uniform  deed  being  adopted  in 

most  cases? It  has  with  this  difference 

that  the  lawyers  will  understand : there  is  a 
model  indenture  which  was  prepared  some 
years  ago  by  one  of  the  financial  publish- 
ing houses,  and  it  is  used  largely  by  the 
New  Y ork  practitioners.  I should  say  that 
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the  model  consists  of  the  provisions  of  the 
indenture  which  are  required  to  be 
included  therein  by  the  statute.  For  some 
reason  the  Boston  lawyers  and  the 
Chicago  lawyers  and  the  San  Francisco 
lawyers  will  not  use  the  model ; they  have 
their  own  versions.  All  of  which  means 
that  the  job  of  the  people  at  S.E.C.,  who 
have  to  review  the  documents  to  see  that 
they  conform  with  the  statute,  becomes 
somewhat  more  difficult.  However,  this  is 
not  a great  problem.  The  statute  requires 
that  the  indenture  should  contain  a 
specified  number  of  provisions,  all  of 
which  are  designed  to  ensure  that  there  is 
an  independent  trustee,  that  at  least  one  of 
the  trustees  is  a corporation  having  a cer- 
tain financial  stability,  that  the  trustee  acts 
as  a prudent  man  would  act  in  the  conduct 
of  his  own  affairs,  and  that  clauses  should 
not  be  included  in  the  indenture  excul- 
pating him  from  this  duty.  There  is  a final 
provision  to  the  following  effect:  “ even 
if  the  indenture  does  contain  provisions 
conflicting  with  the  required  provisions, 
the  required  provisions  shall  be  deemed 
to  control 

6757.  Chairman : All  you  would  want 
for  that  last  definition  would  be  a blank 

sheet  of  paper! Professor  Loss : The 

theory  of  the  statute  is  perfectly  sound, 
and  it  is  simply  this : that  the  indenture  has 
in  it  provisions  requiring  the  trustee  to 
take  certain  action  in  the  event  of  default, 
instead  of  the  “ ostrich  clauses  ” which 
permitted  heads  to  be  buried  in  the  sand. 
If  those  provisions  are  in  the  contract, 
particularly  if  the  trustee  is  independent, 
the  S.E.C.  need  have  no  continuing  juris- 
diction— the  ordinary  law  will  take  care  of 
it.  The  trustee  will  do  what  he  should  do 
or  he  will  be  held  liable  to  pay  damages. 
The  other  point  is  this.  I think  there  is  no 
need  for  these  20  pages  of  statutory  pro- 
visions to  be  repeated  in  every  indenture. 
If  I were  redrafting  the  statute  today,  I 
would  simply  say  “ Every  indenture 
qualifying  under  this  statute  shall  be 
deemed  to  contain  the  following  pro- 
visions. . . 

6758.  The  equivalent  in  this  country  is 

a most  voluminous  document. Mr. 

Cohen : I might  mention  that  the  American 
Bar  Association  has  just  set  in  motion  a 
study  designed  to  develop  a simplified 
indenture  for  a secured  and  unsecured  debt 
issue.  The  people  concerned  with  this 


project  have  felt  that  many  of  the 
provisions  have  developed  because  an 
attorney  faced  with  the  drafting  of  an 
indenture  copied  in  some  provision  even  if 
he  did  not  understand  it  because  he  was 
afraid  to  leave  it  out,  and  maybe  lacked  the 
time  to  reconsider  these  provisions.  It  is 
expected  that  within  the  next  two  or  three 
years  this  will  be  brought  within  some 
reasonable  understanding.  So  far  as  the 
Trust  Indenture  Act  is  concerned  it 
actually  presents  no  real  problem.  As  I 
say,  there  are  models  and  the  drafting  is 
very  simple,  although,  as  Professor  Loss 
has  indicated,  perhaps  the  whole  procedure 
could  be  simplified  somewhat. 

6759.  Professor  Gower : Section  316 
limits  the  extent  to  which  debenture 
holders  can  agree  to  a moratorium.  D avis 
Polk  were  rather  critical  of  this,  and  said 
they  did  not  like  it.  It  seems  to  me  that 
complete  power  for  a majority  to  agree  to 
a moratorium  can  lead  to  considerable 
abuses.  I was  rather  taken  with  your 
section  316,  which  seemed  to  me  to 
impose  some  reasonable  limit  on  the 

extent  to  which  that  is  possible. That 

section  was  bom  of  a great  deal  of 
experience,  not  all  of  which  was  very  good. 
It  has  very  definite  limitations.  A mora- 
torium can  only  come  into  effect  on  the 
voting  of  75  per  cent  of  the  debenture 
holders  and  for  a three-year  period,  and, 
subject  only  to  the  moratorium,  there  can 
be  no  provision  in  the  indenture  which  in 
any  way  inhibits  the  investor  from  suing 
to  recover  the  principal  or  interest  on  the 
due  dates. 

6760.  Y ou  think  it  has  been  useful  ? 

I am  not  aware  of  any  situation  in  which 
this  has  become  a problem.  I am  sur- 
prised to  hear  Mr.  Brownell  has  taken 
exception  to  it.  I am  not  aware  of  any 
situation  in  which  this  has  impeded  the 
development  of  a proper  plan  of  re- 
organisation. 

Professor  Loss:  I too  am  surprised  at 
Mr.  Brownell’s  taking  that  view. 

6761.  With  regard  to  the  role  of  the 
S.E.C.  under  Chapter  X of  the  Bankruptcy 
Act,  as  I understand  it  a Court  can  call  on 
you  in  effect  to  help  them  by  giving  reports 
on  schemes  which  they  are  asked  to  con- 
sider. I take  it  the  sort  of  reports  you  give 
would  be  mainly  on  the  accounting 


aspects? -No,  Sir,  that  is  not  quite 
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correct.  It  is  true  that  the  statute  specific- 
ally requires  that  with  respect  to  reorganis- 
ation of  a publicly  held  company  where 
the  amount  of  debt  exceeds  $3  million 
the  Court  must  refer  the  plan  of  reorgan- 
isation to  the  Commission  for  its  report, 
and  the  Court  may  refer  a plan  to  the 
Commission  in  certain  cases  where  the 
amount  of  debt  is  less  than  $3  million. 
The  Commission  has  authority  to  appear 
as  a party  in  all  Chapter  X proceedings, 
which  is  the  chapter  concerned  with 
reorganisation  of  companies  in  which 
there  is  a public  interest.  The  Com- 
mission plays  a much  more  active  role  in 
the  shaping  of  the  development  of  re- 
organisation proceedings;  it  assists  the 
trustee  to  the  extent  it  can  in  making  the 
necessary  investigations  with  respect  to 
past  management  and  the  development  of 
causes  of  action,  where  that  may  be 
appropriate;  it  assists  the  trustee  in  all 
ways  in  which  the  competence  of  the 
Commission’s  personnel  may  be  of 
assistance.  The  Courts  usually  seek  the 
'Commission’s  participation  in  these  pro- 
ceedings. The  Courts  are  not  equipped  to 
deal  with  the  multifarious  problems 
involved  in  the  reorganisation  of  a com- 
plex business  enterprise  of  some  size,  and, 
with  all  due  modesty, the  Commission  has 
received  a great  many  kudos  from  Courts 
because  of  its  action  in  this  respect.  The 
Commission  has  also  helped  the  Courts  in 
shaping  the  law  with  respect  to  reorgan- 
isation in  regard  to  fairness,  feasibility  and 
things  of  that  sort  which  go  to  the  very 
essence  of  the  reorganisation  of  these 
companies. 

6762.  In  other  words,  the  whole  of  the 
expertise  you  have  in  your  office  can  be 
used  by  the  Courts  and  by  the  liquidator, 
to  use  our  term,  to  assist  in  the  liquidation 
and  reorganisation  of  the  corporation? 
Of  course,  we  have  budgetary  limita- 
tions and  we  cannot,  and  do  not,  become 
involved  in  every  case,  but  where  there  is  a 
case  of  some  moment,  where  there  is  an 
important  legal  issue  involved,  and  cer- 
tainly where  the  Court  invites  us  into  a 
case,  we  do  appear  and  lend  whatever 
assistance  we  can. 

6763.  When  the  Court  invites  you  in, 
you  do  more  than  just  comment  on  a 
scheme:  you  would  be  called  to  help  to 

frame  a scheme  in  the  first  instance? 

We  do  not  do  that,  but  assist  the  trustee  in 
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considering  the  relevant  law  and  supply 
him  with  the  facts  he  needs  to  develop  the 
scheme.  We  do  not  take  a hand  in 
shaping  the  plan  of  reorganisation,  but 
obviously  in  any  plan  the  trustee  is  shaping 
he  may  consult  with  our  people  whether  or 
not  It  meets  the  legal  standards  as  set 
down  by  the  Supreme  Court,  and  recog- 
nised tests  as  to  economic  feasibility.  To 
the  extent  we  can  be  helpful  we  will  give 
our  advice.  We  do  not  undertake  to 
develop  a plan. 

6764.  Then  you  report  to  the  Court  on 
the  fairness  of  the  scheme  as  between  the 

various  classes  of  shareholders? Yes, 

and  that  report  must  be  furnished  to  the 
shareholders  in  connection  with  their  vote 
if  the  Court  finds  the  plan  worthy  of 
consideration  by  the  shareholders  and  the 
debenture  holders. 

6765.  The  general  opinion  seems  to  be 

that  this  has  proved  very  valuable? 

Yes,  it  is  very  valuable.  When  I was 
personally  engaged  in  this  work  I found  it 
most  satisfying  because  it  was  a very  con- 
structive thing  we  were  doing. 

6766.  One  of  the  problems  we  are  faced 

with  here  is  the  lack  of  co-ordination  in 
the  various  requirements  in  this  field. 
One  of  the  great  merits  of  the  S.E.C.,  as  I 
see  it,  is  that  you  are  the  overlord; 
nobody  else  does  this  but  you.  We  over 
here,  however,  have  the  Board  of  Trade 
doing  part  of  it,  then  the  Courts  do  part  of 
it,  the  Stock  Exchange  do  part  of  it,  indeed 
a variety  of  Stock  Exchanges,  with  no 
actual  co-ordination.  I think  most  of  us 
would  say  we  would  rather  boggle  at  a 
set-up  anything  like  as  elaborate  as  yours. 
I do  not  know  how  many  staff  you  have? 
■ We  have  about  a thousand  people. 

6767.  On  the  other  hand,  I think  we 

would  like  to  co-ordinate  our  present 
arrangements  more  than  we  have.  Are 
there  any  observations  either  of  you 
can  make  which  would  help  us  in  this 
regard.  Has  your  experience  with  the 
N.A.S.D.  any  relevance  in  this  connec- 
tion?  So  far  as  the  1,000  staff  is 

concerned,  you  will  understand  we  have 
only  touched  today  on  certain  aspects  of 
the  Commission’s  work.  A good  deal 
of  the  Commission’s  staff  is  devoted  to 
investigating  violations  of  the  law, 
assisting  in  prosecutions  in  cases  of 
violation,  seeking  injunctions  and  various 
other  things,  and  it  does  have  a fairly 

y Digitisation  Unit 


23 rd  March , 1961]  mr.  m.  f.  cohen  and  professor  l.  loss 


[Continued 


large  staff  of  people  in  regional  and 
branch  offices.  We  also  make  available  to 
the  public  advice  as  to  the  application 
of  the  law  in  order  to  avoid  violations  of 
the  law.  All  these  things  require  a 
fairly  large  staff.  Whether  or  not  any 
of  this  is  appropriate  for  the  United 
Kingdom  is  something  on  which  I 
would  not  have  an  opinion.  I think  this 
is  something  that  I am  obviously  not  in 
a position  to  judge;  I do  not  know  the 
situation  here,  whereas  you  do. 

6768.  The  other  question  is  one  you 
asked  me  to  ask  you:  what  have  been 

the  major  criticisms  of  the  S.E.C.? 

There  have  been  some  criticisms  of  the 
S.E.C.  Recently  there  have  been  two 
reports  prepared  with  respect  to  the  work 
of  the  S.E.C.  One  report  was  prepared 
at  the  instance  of  the  Budget  Bureau, 
which  is  the  principal  budget  office  of 
the  President  and  is  the  overlord  of  the 
entire  Government  with  respect  to 
expenditure  of  funds.  The  Budget 
Bureau  engaged  a private  engineering 
firm  to  conduct  a survey  and  to  study 
the  Commission’s  work.  A number  of 
such  studies  have  been  made  in  recent 
years  into  other  departments.  Again, 
with  all  modesty,  we  happened  to  be  the 
only  one  who  received  a good  report, 
but  despite  that  they  made  a number  of 
criticisms.  They  indicated  that  there 
were  areas  in  which  our  organisation 
could  be  strengthened.  They  felt  there 
was  something  in  our  feeling  that, 
despite  our  thousand  staff,  we  do  not 
have  enough  people,  and  thought  we 
could  make  certain  economies  by  re- 
organisation. That  was  the  Booz 
Hamilton  Report.  There  was  another 
report  prepared  by  the  Special  Assistant 
to  the  President,  Mr.  James  Landis, 
a former  Chairman  of  the  S.E.C.,  a former 
Dean  of  the  Harvard  Law  School  and  a 
noted  practitioner  in  the  area  of  admini- 
strative law.  He  too  gave  the  Commis- 
sion a good  report,  but  had  some  notable 
criticisms.  I am  sorry  to  say  these 
related  largely  to  the  work  done  m 
my  division.  He  thought  we  paid  too 
much  attention  to  prospectuses  of  well- 
established  companies  that  had  already 
gone  through  the  baptism  many  times, 
and  thought  we  should  devote  our 
attention  much  more  to  the  more 
speculative  and  newer  companies.  He 


also  suggested  that  the  Commission’s 
enforcement  activities  have  not  been 
anything  as  tight  as  they  might  be  and 
suggested  some  strengthening  in  this 
connection.  He  further  suggested  that 
the  Commission  do  away  with  what  has 
got  to  be  known  in  Washington  as  the 
institutional  decision.  Many  independent 
agencies,  the  Commission  among  them, 
have  power  to  make  decisions  in  contested 
cases,  and  it  had  been  the  Commission's 
practice  to  issue  a sort  of  per  curium 
decision.  There  has  been  criticism  that 
the  decisions  have  been  written  by  ghost- 
writers or  an  opinion-writing  office  and 
not  by  the  Commissioners  who  did  not 
have  the  responsibility  of  reviewing  the 
record  themselves  and  of  having  to 
write  the  decision.  Since  that  report 
the  Commission  has  dropped  the  per 
curiam  decision  as  the  sole  form  of 
decision.  Now  cases  are  assigned  to 
each  Commissioner  for  decision,  so 
that  recommendation  has  already  been 
achieved.  I do  not  recall  any  other  major 
criticisms. 

Professor  Loss : Nor  do  I. 

Mr.  Cohen : I think  that  about  does  it. 

I wanted  that  opportunity  to  indicate  how 
little  they  criticised  the  S.E.C.  1 

6769.  You  have  made  the  point,  Mr. 
Cohen.  I think  we  were  rather  left  with 
the  impression  by  Mr.  Brownell  that  on 
an  issue  of  voting  trust  certificates  there 
is  no  S.E.C.  control.  Perhaps  we  mis- 
understood him.  Is  that  right?  —I 
think  that  is  not  so.  The  issue  of  voting 
trust  certificates  would  be  subject  to  the 
Securities  Act  upon  an  initial  public  issue 
and  if  it  was  sought  to  list  voting  trust 
certificates  on  a Stock  Exchange  they 
would  have  to  be  registered  and  reports 
would  be  required  with  respect  to  the 
voting  trusts,  and  probably  with  respect 
to  the  underlying  company. 

6770.  Mr.  Watson:  Would  the  purpose 
of  the  constitution  of  that  voting  trust  be 
something  on  which  you  would  be 

expected  to  pronounce? In  the  case 

of  an  investment  company  this  would  be 
prohibited  by  law.  In  the  case  of  a com- 
pany subject  to  our  Public  Utility  Holding 
Company  Act  of  1935  it  would  be  pro- 
hibited. Apart  from  that  we  have  no 
control  and  exercise  no  authority  at  all. 
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Professor  Loss:  I might  say  that  it  is 
quite  common  for  our  State  corporation 
statutes  to  limit  the  terms  of  such  trusts, 
usually  to  10  years,  and  to  require  filing 
sometimes  with  the  Secretary  of  State,  but 
that  is  about  all.  Five  or  six  States  also 
require  any  voting  trust  set  up  by  a 
number  of  shareholders,  however  small, 
to  be  open  to  all  the  members  of  that 
class.  When  that  happens,  willy-nilly 
there  is  a public  offering,  and  technically 
there  should  be  registration.  As  a matter 
of  fact,  there  is  a case  in  the  Federal  Court 
in  Delaware  where  it  was  so  held. 

6771.  Mr.  Brown : One  practice  which 
is  starting  in  this  country  is  the  remunera- 
tion of  officers  of  companies  by  options. 
Have  you  any  views  for  or  against  that  as 
a practice,  and  what  is  the  effect  of  that  on 
the  provisions  relating  to  officers  dealing 
in  securities  and  selling  within  six  months  ? 

Mr.  Cohen:  Under  the  Investment 

Company  Act  this  would  be  prohibited. 
Under  the  Public  Utility  Holding  Com- 
pany Act,  which  is  a regulatory  statute, 
up  to  the  past  two  months  or  so  this  was 
not  permitted.  Within  the  past  two 
months  the  Commission  permitted  such  a 
plan  with  respect  to  a public  utility 
holding  company.  This  is  the  first  time  in 
some  20  years. 

Professor  Loss:  Some  of  us  think  it  is 
one  time  too  many. 

Mr.  Cohen:  Yes,  I think  the  Dean  of 
the  Harvard  Law  School  has  expressed 
himself  to  that  effect.  So  far  as  the  trading 
position  is  concerned  the  Commission  at 
one  time  had  a rule  which  exempted  from 
the  short-term  trading  recovery  provisions 
the  acquisition  of  securities  under  option 
so  that  such  an  acquisition  could  not  be 
matched  with  a later  sale  of  the  shares. 
The  Court  of  Appeals  for  the  Second 
Circuit  raised  a question  as  to  the  validity 
of  this  rule.  The  Commission  has  since 
amended  the  rule  and  there  is  no  longer 
any  such  exemption,  so  that  the  acquisi- 
tion of  shares  under  option  would  be 
matched  by  any  sale  of  the  shares  within 
six  months  prior  thereto  or  thereafter  and 
would  be  subject  to  the  recovery  pro- 
visions. So  far  as  the  extending  of  options 
to  employees  and  officers  generally  is  con- 
cerned, provided  that  this  amounts  to  a 
public  offering,  as  we  view  the  term, 
registration  under  the  Securities  Act 


would  be  required  with  respect  to  both, 
and  certainly  in  respect  to  the  underlying 
security. 

6772.  Professor  Gower:  I thought  Mr. 

Brown  was  asking  for  your  views  on  the 
general  advisability  of  remunerating  offi- 
cers by  stock  options? 1 have  no 

views  to  express  about  that. 

6773.  Any  such  scheme  would  require 
sanction  by  shareholders  in  every  case? 

1 am  not  entirely  clear  on  the  position 

in  all  States.  We  do  have  certain  rules 
relating  to  stock  options,  the  result  of 
which  is  to  require  the  sanction  of  share- 
holders, certainly  in  the  case  of  listed 
companies.  I think  in  many  States  sanc- 
tion would  be  required.  I think  there  have 
been  decisions  in  some  limited  areas  which 
indicate  that  in  some  States  sanction  of 
shareholders  is  not  required. 

Professor  Loss:  I have  some  rather 
strong  views  on  this.  With  us  it  is  a 
matter  of  favoured  tax  treatment,  which 
many  people  think  is  bad  public  policy. 
The  restricted  stock  option  parades  under 
the  theory  that  corporate  executives  need 
special  incentives  to  do  their  job  properly. 
It  would  be  much  fairer  to  cut  the  top 
surtax  rate  instead  of  giving  favoured 
treatment  to  certain  high-salaried  people 
which  is  not  available  to  others.  This  is 
a highly  controversial  question  with  us. 
I am  glad  to  say  that  in  recent  weeks  a 
few  management  people  have  taken  the 
broader  view  that  these  things  are  not 
justified.  So  far  as  shareholder  approval 
is  concerned,  it  may  not  be  required  per 
se,  but  if  the  management  seeks  share- 
holder approval  then  the  S.E.C.  proxy 
rules  usually  come  into  the  picture. 

Mr.  Cohen : If  I might  add  one  further 
point  from  the  S.E.C.  point  of  view,  in 
certain  reorganisations  of  companies 
under  Chapter  X of  the  Bankruptcy  Act 
the  view  has  been  taken  in  the  past  that 
it  would  be  unfair  as  part  of  the  plan  of 
reorganisation  to  issue  options  to  any 
material  extent  to  officers  and  directors 
because  of  the  aspect  of  dilution  and 
related  matters. 

6774.  Mr.  Scott:  Are  the  rules  of  the 

S.E.C. — for  instance  the  rule  you  make 
against  forecasting  profits — all  statutory, 
or  can  the  S.E.C.  alter  and  vary  its  own 
rules  from  time  to  time? This  is  not  a 
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statutory  rule.  This  is  an  interpretation 
by  the  Commission  of  what  it  believes 
the  statute  permits.  The  Commission 
could  conceivably  reconsider  the  matter 
and  permit  forecasts.  I should  have  added 
that  there  have  been  cases  where  some- 
thing like  a forecast  has  been  permitted. 
For  example,  there  was  the  case  of  a 
pipeline  company  which  had  a firm 
contract  with  perhaps  the  biggest  oil- 
distributing  company  in  the  world  over 
a 20-year  period.  In  that  case  some 
remarks  were  permitted  with  regard  to 
that  situation,  which  might  be  looked  upon 
in  the  nature  of  a forecast  but  it  was  not 
really  quite  a forecast. 

6775.  I only  instanced  the  forecasting 
rule  as  an  example.  My  question  was 
really  directed  to  whether  or  not  the  rules 
you  apply  are  of  your  own  making,  or 
whether  they  are  imposed  on  you  wholly 

by  statute? Our  statute  in  this  respect 

is  like  your  Companies  Act.  We  have 
two  schedules,  A and  B.  A is  designed  for 
industrial  companies,  whether  domestic 
or  foreign;  B is  designed  for  foreign 
governments.  Schedule  A contains  some 
40  categories  of  information.  However, 
under  the  statute  the  Commission  has 
power  to  vary  the  requirements,  either  to 
add  to  them  or  to  subtract  from  them. 
In  consequence  of  this  authority  the  Com- 
mission has  adopted  some  17  forms  of 
registration.  These  are  really  intended  as 
guides  to  those  who  wish  to  register 
securities  with  the  Commission  and  are 
designed  to  fit  the  exigencies  of  particular 
types  of  offerings  or  shares. 

6776.  There  is  a good  deal  of  discretion 
open  to  the  S.E.C.,  then,  in  that  sense? 
-Yes,  Sir. 

6777.  With  the  very  extensive  duties 
you  have  entrusted  to  you  and  the  large 
number  of  highly-trained  people  you  have, 
is  the  cost  of  the  S.E.C.  borne  entirely  out 
of  federal  funds,  or  do  the  companies  who 
register  have  to  contribute  by  fees,  and  so 

on? There  are  certain  fees  paid  by 

companies  on  registering  under  the 
Securities  Act,  and  in  addition  there  is  a 
fee  levied  in  connection  with  all  exchange 
transactions.  These  fees  produce  approxi- 
mately 25  per  cent,  or  30  per  cent,  of  the 
cost  of  running  the  Commission.  How- 
ever, there  are  a number  of  Bills  pending 
which  are  designed  to  increase  the  levy  to 


the  end  that  the  Commission  may  become 
more  self-supporting. 

Professor  Loss : I think  perhaps  it 
should  be  added  that  the  fees  are  minimal 
from  the  point  of  view  of  any  one  register- 
ing. The  fee  under  the  Securities  Act  is 
one  hundredth  of  1 per  cent. — that  is 
$100  in  a million. 

Mr.  Cohen : With  a minimum  of  $25. 

6778.  The  main  part  of  the  cost  is 

borne  by  federal  funds? Yes,  by  the 

general  taxpayer.  The  fees  we  receive  go 
to  the  Treasury. 

6779.  Mr.  Watson:  When  the  shares  of 

a British  company  are  introduced  for 
dealings  on  the  New  Y ork  Stock  Exchange, 
for  example,  do  you  require  them  to 
provide  you  with  all  the  particulars  for  a 
normal  registration  statement  as  for  an 
American  Company? We  do.  How- 

ever, we  have  made  an  exception  here  and 
there  for  a British  company,  having  in 
mind  your  different  ways  of  doing  business, 
where  the  exception  in  our  view  has  not 
been  material  from  the  point  of  view  of 
public  investor  protection. 

6780.  And  that  has  not  raised  any 
difficulty — it  has  not  discouraged  the 
placing  of  shares  in  New  York  which 

otherwise  might  have  taken  place? 

No,  I do  not  think  so.  The  only  difficulty 
raised  is  that  some  of  our  domestic  com- 
panies feel  they  are  being  discriminated 
against.  As  far  as  I am  aware  this  has  not 
resulted  in  any  difficulty  in  placing  shares 
on  the  New  York  market,  and  we  have  for 
some  years  now  been  receiving  registration 
statements  from  all  over  the  world.  There 
is  a Japanese  one  now  pending,  the  first 
one  since  the  war. 

6781.  It  would  be  very  difficult,  would 
it  not,  to  subject  their  statements  of  fact  to 
the  same  close  examination  you  would  give 
to  a United  States  domestic  company? 

1 think  there  is  some  truth  in  that,  but 

we  do  the  best  we  can. 

Professor  Loss:  The  only  way  you  can 
get  perhaps  an  authoritative  answer  on 
this  that  is  not  just  a guess — which  is  all  I 
can  give,  and  I suspect  Mr.  Cohen 
would  agree — would  be  to  get  in  touch 
with  the  Listing  Department  of  the  New 
York  exchanges  to  see  if  they  have  met 
any  resistance.  I would  like  to  know 
myself. 
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Mr.  Cohen : In  the  case  of  British  com- 
panies that  have  come  for  listing  in  New 
York  they  have  been  large  companies 
which  have  been  preparing  for  this  even- 
tuality over  a number  of  years;  they  are 
familiar  with  our  requirements  and  have 
been  gearing  themselves  towards  these 
requirements  over  a considerable  period. 

I do  not  think  there  is  any  real  problem. 
There  is  considerable  information  avail- 
able as  to  these  companies  which  we  use 
to  assure  ourselves  the  information  is 
reliable.  There  are  a number  of  other 
companies,  non-domestic,  which  do  not 
have  the  same  lineage  and  source  and  do 
give  us  a good  deal  of  trouble.  For 
example,  there  are  a fair  number  of  offer- 
ings coming  from  Canada  which  do 
provide  considerable  difficulty — or  at 
least  some  of  them  do. 

6782.  Professor  Gower : On  general 
company  law,  we  have  been  very  interested 
in  the  greater  power  an  American  com- 
pany has  to  purchase  its  own  shares. 
Could  I ask  Professor  Loss,  has  this  led  to 
any  abuses?  Are  there  any  safeguards 
that  we  ought  to  provide  if  we  considered 

doing  this? Professor  Loss : There  are 

certainly  problems  from  the  point  of  view 
of  possible  purchase  out  of  capital  surplus 
rather  than  earned  surplus,  or  maybe 
even  indirect  use  of  capital,  but  I do  not 
know  of  any  informed  opinion  in  the 
United  States  which  would  say  that  re- 
purchase of  shares  is  per  se  bad.  It  is  a 
matter  of  proper  draftsmanship. 

6783.  How  do  you  prevent  it  being  used 

for  manipulation  of  the  market? That 

is  another  problem  again.  To  come  back 
to  Rule  10  b-5,  part  of  it  is  a question 
of  company  law  and  part  of  it  is  a question 
of  securities  law,  and  we  would  say  that 
whatever  affirmative  obligation  to  disclose 
attaches  to  the  officer  also  attaches  to  the 
company.  A Court  in  Illinois,  sitting  in  a 
common  law  case,  held  that  as  a matter  of 
Illinois  law,  even  if  the  director  might  not 
have  an  affirmative  obligation — if  he  was 
not  himself  a fiduciary  to  the  shareholders 
—surely  the  company  ought  not  to  cheat 
its  own  shareholders.  Therefore,  the 
Court  required  fair  disclosure  from  the 
company  buying  its  own  shares.  I think 
that  would  be  the  general  rule  under 
Rule  10  b-5. 

6784.  If  a company  is  allowed  to  do  this 
out  of  income  surplus  you  would  see  no 


particular  dangers? Indeed,  I would 

see  some  advantages  if  the  authority  were 
properly  circumscribed,  certainly  in  so  far 
as  senior  securities  are  concerned. 

6785.  We  have  virtually  arrived  at  that 
already.  We  have  got  redeemable  prefer- 
ence shares  but  companies  here  have  not 
power  to  buy  their  own  ordinary  shares. 
Should  it  be  extended  to  cover  ordinary 
shares  as  well  as  preference  shares 

expressly  created  as  redeemable? 

Subject  to  what  you  have  said,  I should 
think  it  would  be  advisable. 

6786.  Mr.  Brown : What  are  the  real 

advantages? One  advantage  is  that  it 

makes  possible  open-end  investment  com- 
panies that  are  not  trusts.  Another 
advantage  commonly  given  is  that  it  per- 
mits companies  to  buy  in  shares  to  enable 
them  to  execute  stock  purchase  plans  Tor 
employees  without  diluting  share  capital. 
Another  one  is  that  if  the  shares  are  selling 
at  a discount  it  helps  the  company  to  buy 
in  the  shares.  I have  always  told  my 
students  the  latter  is  something  of  a 
cannibalistic  theory. 

Mr.  Cohen:  Under  the  Investment 
Company  Act  of  1940  repurchases  are 
permitted,  but  the  company  is  required  to 
notify  its  shareholders  in  advance  so  that 
they  are  aware  of  this  situation. 

6787.  Mr.  Scott:  Such  a purchase 
would  help  those  who  sell  by  providing 
another  purchaser  in  the  market? — — 
Professor  Loss:  Making  a market  avail- 
able, yes,  subject  to  fair  treatment.  If  the 
company  were  buying  in  because  the 
shares  were  under  priced,  it  would  be  an 
ethical  question. 

6788.  The  vendor  need  not  sell.  If  the 
company  cannot  come  in  somebody  else 

will  buy? The  company  would  have 

more  information,  of  course. 

6789.  If  the  company  comes  in  that  is 

one  buyer  more  in  the  market? With 

respect,  perhaps  that  argument  proves  too 
much  because  it  would  also  give  an  excuse 
to  a director  who  bought  at  a favourable 
price.  The  answer  is  that  the  people  who 
sell  to  strangers  cannot  recover,  but  the 
people  who  sell  to  insiders  can. 

6790.  The  company  makes  a profit  if  it 

buys  its  shares  cheaply,  whereas  the 
director  makes  a profit  in  your  case— there 
is  a difference  ? The  company  is  owned 
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by  the  shareholders,  and  it  seems  to  me  to 
be  a strange  doctrine  which  says  it  is  good 
for  a company  to  buy  shares  cheaply 
when  the  shareholders  who  are  selling  are 
not  getting  enough,  so  that  those  who  are 
not  selling  may  end  up  with  more. 

6791.  Mr.  Brown:  Is  there  abuse  in  the 
case  of  a company  buying  from  privileged 
shareholders  at  a price  above  the  normal  ? 

We  have  had  a good  deal  of  litigation 

and  a good  deal  of  literature  on  this  in 
recent  years,  particularly  with  respect  to 
controlling  blocks  and  selling  at  favoured 
prices  when  the  minority  are  not  given  the 
same  opportunity. 

Mr.  Cohen:  If  I may  add  a word,  the 
situation  would  in  most  cases  be  reported 


to  the  Commission  in  the  case  of  someone 
in  a privileged  position.  It  would  have  to 
be  disclosed  in  a personal  or  annual  report; 
it  would  be  brought  out  very  quickly. 

Professor  Loss:  The  company  would  not 
have  to  file  a special  report  unless  its 
outstanding  shares  were  increased  or 
decreased  by  5 per  cent. 

6792.  Chairman:  Well,  Gentlemen,  I 
think  we  have  asked  all  our  questions,  and 
it  only  remains  for  me  to  say  how  very 
grateful  we  are  to  you  both  for  coming 
and  helping  us.  It  has  been  a most 

interesting  discussion. It  has  been  for 

me,  my  Lord  Chairman,  a great  privilege 
and  a very  educational  experience. 

Mr.  Cohen:  I have  enjoyed  it  immensely. 
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Memorandum  by  the  United  States  Securities  and  Exchange  Commission 

Foreword 

This  memorandum  was  prepared  in  response  to  a request  from  the  Committee  of  the 
Board  of  Trade  of  Great  Britain  for  comments  upon,  among  other  things,  the  plumose, 
organisation  and  functions  of  the  United  States  Securities  and  Exchange  Commission 
in  connection  with  the  Committee’s  undertaking  to  review  company  law  m Great 
Britain  It  should  he  considered  with  the  Note  by  Professor  L.  C.  B Gower  entitled 
“ Corporate  Law  and  Practice  in  the  U.S.A.”*  which  concisely  sets  forth  significant 
aspects  of  the  United  States’  position.  While  certain  duplication  of  material  dealt  with 
by  Professor  Gower  was  unavoidable  to  achieve  a unified  and  logical  presentation, 
no  attempt  was  made  to  revise  the  areas  treated  by  Professor  Gower  or  to  deal  with 
each  of  them  His  treatment  of  the  matters  considered  in  the  Note  is  penetrating  and 
generally  in  accord  with  the  views  of  the  United  States  observers  of  the  activities  and 
responsibilities  of  the  Commission. 

For  this  reason,  and  because  of  the  nature  of  the  requested  comments,  this  memo- 
randum covers  only  selected  areas  of  the  work  of  the  Commission  and  is  not  intended 
to  be  comprehensive.  The  Annex  refers  to  various  sources  for  further  discussions. 

We  have  not  undertaken  to  comment  upon  matters  which  in  the  United  States  are 
traditionally  dealt  with  under  the  corporation  laws  of  the  several  states.  We  under- 
stand that  in  these  matters  the  Committee  will  have  the  benefit  of  the  views  of  eminent 
counsel  to  supplement  the  treatment  accorded  them  by  Professor  Gower. 

Recently  the  Commission  has  been  the  subject  of  the  following  reports  commenting 
on  its  authority  and  functions,  copies  of  which  we  enclose  for  the  information  of  the 
Committee-  Report  on  Independent  Regulatory  Commissions  of  the  Special  Sub- 
committee on  Legislative  Oversight  of  the  Committee  on  Interstate  and  Foreign 
Commerce,  Report  on  Regulatory  Agencies  to  the  President-Elect,  and  Survey  of 
Organisation  and  Operations— Securities  and  Exchange  Commission  (By  Authority 
of  the  Bureau  of  the  Budget,  October  31,  1960). 

We  are  also  enclosing  copies  of  the  Commission’s  Annual  Report  for  the  fiscal 
year  ended  June  30,  1960,  which  provides  considerable  detail  as  to  all  aspects  of  the 
Commission’s  work  and  responsibilities. 

In  addition,  the  following  reporting  forms,  referred  to  in  the  memorandum  under 
the  caption  “ Subsequent  Trading:  The  Securities  Exchange  Act  of  1934  , are 

enclosed:  „ 

Annual  Report  on  Form  10-K,  the  general  reporting  form. 

Semi-Annual  Report  on  Form  9-K. 

Current  Report  on  Form  8-K. 

Form  S-l,  the  registration  form  of  general  application  under  the  Securities  Act  of 
1933,  and  Regulation  S-X,  the  general  accounting  regulation,  are  also  enclosed. 


I.  Organisation  and  Functions  of  the  Commission 

General 

The  Securities  and  Exchange  Commission  (the  “ Commission  ”)  was  created  by  the 
Securities  Exchange  Act  of  1934,  which  vested  in  the  Commission  administration  ot 
that  statute  and  transferred  to  the  Commission  the  administration  9f  the  Securities 
Act  of  1933,  theretofore  administered  by  the  Federal  Trade  Commission. 


* Appendix  XXXIX  page  1032  of  14th  Day’s  evidence. 
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The  Commission  is  an  independent  agency,  exercising  executive,  judicial  and  legis- 
lative powers.  It  is  composed  of  five  members,  each  appointed  for  a term  of  five 
years  by  the  President  of  the  United  States,  subject  to  the  advice  and  consent  of  the 
Senate.  The  Chairman  is  designated  by  the  President  and  is  given  certain  administra- 
tive authority. 

The  Commission  is  assisted  by  a staff  which  includes  lawyers,  accountants,  engineers, 
security  analysts  and  administrative  employees.  On  June  30,  1960,  its  staff  numbered 
980  persons. 

The  Commission  is  not  a component  of  the  executive,  legislative  or  the  judicial 
branches,  although  it  has  explicit  responsibilities  running  to  the  President  of  the 
United  States  and  to  the  United  States  Congress.  Each  of  these  in  turn  possesses 
specific  authority  and  responsibility  with  respect  to  the  Commission.  Final  orders 
of  the  Commission  are,  in  addition,  subject  to  judicial  review  in  the  Federal  Courts. 

The  essential  concept  underlying  the  organisational  structure  of  the  Commission  at 
its  operating  level  is  functional.  Assignment  of  responsibilities  to  its  various  divisions 
and  offices  is  determined  by  the  nature  of  the  problem,  and  not  by  the  particular 
statute  involved. 

Functions  of  the  Commission 

The  Commission’s  statutory  responsibilities  are,  in  the  main,  defined  in  seven 
federal  statutes.  The  Securities  Act  of  1933  is  concerned  with  the  offering  of  securities 
to  the  public  by  use  of  the  mails  or  the  means  of  interstate  and  foreign  commerce  (the 
federal  constitutional  jurisdictional  elements)  by  or  on  behalf  of  an  issuer  or  by  a 
person  in  a control  relationship  with  the  issuer.  The  basic  purpose  of  this  statute  is 
to  provide  investors  in  such  offerings  with  information  essential  to  an  informed 
investment  decision  and  to  prevent  fraudulent  practices  generally  in  the  sale  of 
securities. 

The  Securities  Exchange  Act  of  1934  is  directed  to  the  problems  of  trading  in 
securities  on  or  off  the  national  securities  exchanges  and  with  the  maintenance  of  fair 
and  honest  conditions  in  the  securities  markets.  The  statutory  aims  are  accomplished 
in  part  by  requiring  issuers  whose  securities  are  traded  on  the  exchanges  and  certain 
others  to  provide  on  a continuing  basis  for  the  benefit  of  investors,  and  the  public 
generally,  information  essentially  similar  to,  but  not  as  comprehensive  as,  that  required 
in  connection  with  offerings  made  under  the  Securities  Act.  This  is  supplemented  by 
requirements  as  to  the  information  which  must  be  furnished  to  security  holders  when 
action  by  them  is  solicited  by  the  execution  of  proxies,  authorisations  or  consents. 
Officers,  directors  and  certain  other  “ insiders  ” are  subject  to  restrictions  with  respect 
to  trading  in  the  shares  of  these  companies.  In  addition,  the  statute  provides  for  the 
registration  and  regulation  of  brokers  and  dealers  doing  business  in  the  over-the- 
counter  markets  and  for  regulation  of  the  national  securities  exchanges  and  of  the 
National  Association  of  Securities  Dealers,  the  organisation  of  broker-dealers  and 
their  members.  Finally,  it  vests  authority  in  the  Commission  to  deal  with  various 
market  abuses  and,  together  with  the  Federal  Reserve  Board,  to  control  credit  in  the 
securities  markets. 

The  Public  Utility  Holding  Company  Act  of  1935  is  concerned  with  interstate  public 
utility  holding  company  systems  engaged  in  the  electric  utility  business  or  in  the  retail 
distribution  of  gas.  A basic  objective  of  this  Act  is  to  free  operating  electric  and  gas 
utility  companies  from  the  control  of  absentee  and  uneconomic  holding  companies, 
thereby  permitting  them  to  be  more  effectively  regulated  by  local  authorities  in  the 
states  in  which  they  operate.  The  statute  vests  in  the  Commission  control  over  the 
securities  issues  of  registered  holding  companies  and  their  subsidiaries. 

The  Trust  Indenture  Act  of  1939  requires  that  debt  securities  which  are  offered  to  the 
public,  unless  specifically  exempted  from  the  Act,  be  issued  under  an  indenture  which 
meets  the  requirements  of,  and  has  been  duly  qualified  under,  the  Act.  This  Act 
defines  the  duties  of  the  company  and  the  trustee  toward  the  security  holder  and 
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requires  that  there  be  a corporate  trustee  who  possesses  a minimum  combined  capital 
and  surplus  and  is  free  of  conflicting  interests  which  might  interfere  with  the  exercise 
of  its  fiduciary  duty  toward  the  indenture  security  holders. 

Companies  engaged  primarily  in  the  business  of  investing,  reinvesting  and  trading  in 
securities  and  whose  securities  are  publicly  held  are  subject  to  registration  and  regu- 
lation under  the  Investment  Company  Act  of  1940.  Registration  is  designed  to  elicit 
significant  information  concerning  the  nature,  policies  and  personnel  of  such  com- 
panies. These  companies  must  file  with  the  Commission  and  forward  to  their  stock- 
holders periodic  reports.  They  are  further  subject  to  the  proxy  solicitation  and 
“ insider  ” trading  rules  of  the  Commission.  In  addition,  the  statute  is  designed  to 
protect  investors  against  the  abuses  which  led  to  enactment  of  the  statute  and  vests  in 
the  Commission  authority  to  apply  to  the  court  to  remove  officers,  directors  and  others 
associated  with  such  companies  upon  a showing  of  gross  misconduct  or  gross  abuse 
of  trust. 

The  Investment  Advisers  Act  of  1940  requires  the  registration  of  investment  advisers, 
that  is,  persons  engaged  for  compensation  in  the  business  of  advising  others  with 
respect  to  securities  or  of  issuing  analyses  or  reports  concerning  them.  As  in  the  case 
of  broker-dealers,  the  Commission  is  empowered  to  deny  or  to  revoke  registration  of 
such  advisers  and  the  Act  prohibits  fraudulent  activities  and  gives  to  the  Commission 
other  regulatory  powers.  Its  provisions  are  discussed  in  greater  detail  below. 

Chapter  X of  the  Bankruptcy  Act  provides  a procedure  for  reorganising  corporations 
in  the  United  States  District  Courts.  While  the  District  Judge  is  required  to  submit  to 
the  Commission  for  an  advisory  report  any  plan  which  he  regards  as  worthy  of  con- 
sideration in  all  cases  in  which  the  indebtedness  exceeds  $3,000,000,  he  may  refer  to 
the  Commission  any  plan  which  he  regards  as  worthy  of  consideration  regardless  of 
the  size  of  the  debt. 

The  Commission  participates  in  all  phases  of  proceedings  involving  corporations 
having  a substantial  public  interest  in  their  securities  and  provides  the  courts  with 
expert  advice  on  the  complex  legal  and  financial  problems  involved  in  the  entire 
reorganisation  process,  with  particular  emphasis  upon  the  fairness  and  feasibility  of 
plans  of  reorganisations  submitted  for  court  and  security  holder  consideration. 

In  addition  to  its  broad  responsibilities  under  the  above-mentioned  statutes,  the 
Commission  is  granted  authority  in  certain  other  areas.  Thus,  while  under  the  Bretton 
Woods  Agreements  Act,  as  amended,  securities  issued  or  guaranteed  as  to  both  principal 
and  interest  by  the  International  Bank  for  Reconstruction  and  Development  are 
exempt  from  registration  under  both  the  Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934,  the  Bank  is  required  to  file  with  the  Commission  certain  infor- 
mation with  respect  to  such  offerings  in  the  United  States  and  annual  and  other  reports 
with  respect  to  all  securities  issued.  A similar  exemption,  subject  to  identical  conditions, 
has  been  provided  for  certain  securities  which  may  be  issued  by  the  new  Inter- American 
Development  Bank. 

It  is  important  to  emphasise  two  matters.  None  of  these  statutes  constitutes  com- 
pany law  in  the  conventional  sense.  Nearly  all  business  corporations  are  organised 
under  the  company  law  or  authority  of  one  or  another  of  the  50  states.  Most  of  these 
states  also  have,  in  varying  measure,  adopted  special  provisions  designed  to  deal  with 
some  (but  not  all)  of  the  matters  over  which  the  Commission  has  jurisdiction.  In  most 
areas  in  which  the  Commission  has  jurisdiction,  it  does  not  in  any  way  supersede  the 
authority  or  responsibility  of  the  local  authorities  and  control  except  in  the  case  of 
conflict.  Despite  this,  it  is  fair  to  conclude,  as  is  suggested  in  Professor  Gower’s  Note, 
that  the  federal  statutes  have  had  a marked  effect  upon  company  law,  generally,  in  the 
United  States. 

Staff  Organisation  of  the  Commission 

. Administration  of  the  disclosure  requirements  embodied  in  the  various  federal 
securities  laws  is  assigned  to  the  Division  of  Corporation  Finance.  The  Commission’s 
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responsibilities  with  respect  to  the  securities  markets  and  those  who  play  professional 
roles  in  these  markets  are  delegated  to  the  Division  of  Trading  and  Exchanges.  Regu- 
latory matters  involving  public  utility  holding  company  systems,  investment  companies 
and  advisory  functions  under  Chapter  X of  the  Bankruptcy  Act  are  assigned  to  the 
Division  of  Corporate  Regulation.  These  three  major  operating  divisions  of  the 
Commission  are  located  in  the  Washington,  D.C.,  headquarters  office  and  report  directly 
to  the  Commission.  Investigative  and  enforcement  work  and  inspections  of  broker- 
dealer  firms  are  performed  primarily  in  the  field  by  the  nine  regional  and  the  eight 
branch  offices  of  the  Commission,  subject  to  direction  of  the  appropriate  operating 
division,  with  overall  enforcement  responsibilities  in  the  Division  of  Trading  and 
Exchanges. 

In  addition,  there  are  the  following  important  offices  in  Washington : The  Office  of 
Opinion  Writing  is  a small  office  which  assists  members  of  the  Commission  in  reviewing 
the  record  of,  and  preparing  opinions  on,  all  quasi-judicial  matters.  The  Office  of 
Hearing  Examiners  consists  of  officers  who  are  designated  by  the  Commission  to  preside 
at  quasi-judicial  hearings  and  administrative  examinations.  The  Office  of  the  Chief 
Accountant  conducts  research  activities  and  advises  the  Commission  and  the  various 
divisions  and  offices  on  accounting  and  auditing  matters.  The  Office  of  the  General 
Counsel  conducts  appellate  litigation  in  the  name  of  the  Commission  arising  under  all 
the  federal  securities  statutes,  reviews  all  staff  reports  recommending  criminal  prosecu- 
tion for  referral  to  the  Department  of  Justice,  and  renders  interpretative  advice  to  the 
Commission  and  to  the  staff  regarding  novel  problems  arising  under  all  the  statutes 
administered  by  the  Commission.  It  is  the  principal  legal  office  of  the  Commission 
and  is  also  responsible  for  legislative  matters  in  which  the  Commission  may  have  an 
interest.  The  Commission  is  assisted  by  an  Executive  Director  who  has  immediate 
responsibility  for  administrative  matters  pertaining  to  all  offices  and  divisions. 

The  first  decade  of  the  Commission’s  existence  was  one  of  experimentation  in  the 
application  of  new  statutes.  The  second  decade  was  particularly  highlighted  by 
activity  under  the  Public  Utility  Holding  Company  Act  and  by  the  consolidation  of 
the  agency’s  position  in  the  midst  of  the  life  of  the  financial  community.  The  third 
decade  has  been  marked  by  the  resurgence  of  enforcement  and  regulatory  problems, 
bred  of  a rising  market  and  the  emergence  of  a body  of  financially  sophisticated  persons 
who  prey  on  the  confidence  of  the  public  in  the  fairness  of  the  securities  markets,  by  an 
unexpectedly  large  increase  in  securities  offerings  of  new  or  relatively  unseasoned 
issuers  by  investment  bankers  with  little  experience  and  resources  for  investigation,  by 
the  development  of  new  patterns  of  securities  distribution  and  trading,  and  by  related 
administrative  problems. 

The  Commission  throughout  its  existence  has  encountered  complex  and  novel 
problems.  It  is  now  faced  with  fresh  problems  arising  out  of  the  tremendous  expansion 
of  the  capital  markets,  and  the  growing  public  interest  in  securities,  the  development  of 
new  forms  of  investment  media,  and  the  growing  importance  of  the  institutional  investor. 
Moreover,  there  are  certain  gaps  in  existing  law.  Despite  these  problems,  the  status 
and  powers  of  the  Commission  have  proved  satisfactory.  Widespread  criticism  of  the 
federal  securities  laws  and  the  role  of  the  Commission  has  been  replaced  by  unanimous 
recognition  of  the  desirability  of  federal  legislation  and  general  acceptance  that  the 
Commission  has  fulfilled  its  responsibilities  in  a creditable  manner. 

From  time  to  time,  various  legislative  changes  are  suggested  which  may  fairly  be 
characterised  as  not  intended  to  affect  the  basic  structure  or  philosophy  of  federal 
controls.  These  include  suggestions  for  improvement  of  the  enforcement  tools  of  the 
Commission,  for  clarification  of  the  rights  of  individuals  and  for  elimination  of  asserted 
ambiguities  in  the  interpretations  and  application  of  the  statutory  provisions  and  of 
asserted  unnecessary  duplication  of  administrative  effort.  One  of  the  three  recent 
reports,  referred  to  in  the  foreword,  and  enclosed  herewith,  which  has  received  some 
attention  in  the  press,  has  recommended  (a)  a realignment  of  the  Commission’s  enforce- 
ment staff  and  (b)  a reconsideration  of  certain  administrative  techniques  developed  by 
the  Commission,  at  least  in  limited  areas. 
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n.  Conditions  Leading  to  the  Creation  of  a Federal  Securities  Commission 

Financial  and  corporate  practices  existing  prior  to  1933  demonstrated  the  need  for 
federal  legislation  in  the  securities  area.  The  Report  of  the  Committee  on  Interstate 
and  Foreign  Commerce  of  the  House  of  Representatives  of  the  U.S.  Congress  referred 
to  the  “ complete  abandonment  by  many  underwriters  and  dealers  in  securities  of  those 
standards  of  fair,  honest  and  prudent  dealing  that  should  be  basic  to  the  encouragement 
of  investment  in  any  enterprise  Issuers  and  underwriters  not  only  did  not  provide, 
in  connection  with  new  issues,  the  basic  facts  necessary  to  an  understanding  of  an 
enterprise  but  frequently  obscured  and  falsified  the  facts.  The  methods  of  securities 
distribution  had  developed  in  such  a way  as  to  require  commitments  by  dealers  and 
investors  before  information  of  any  kind  was  available.  Responsible  persons  in 
financial  institutions,  corporate  executives  and  others  entrusted  with  savings  of 
investors  had  abused  the  trust  reposed  in  them.  Manipulation  of  the  market  price  of 
securities,  inflationary  write-ups  of  assets,  acquisitions  of  properties  at  grossly  inflated 
prices,  extensive  use  of  credit  to  finance  speculative  activities  or  to  purchase  stock  on 
margin,  the  failure  of  corporations  to  provide  adequate  information  and  the  misuse  of 
corporate  information  by  management  officials  and  other  “ insiders  ” resulted  in  a 
situation  in  which  no  one  could  be  sure  that  market  prices  for  securities  reflected  any 
reasonable  relationship  to  intrinsic  values  or  the  impersonal  forces  of  supply  and 
demand.  The  investigation  record  demonstrated  that,  during  1929,  the  prices  of  over 
100  stocks  on  the  New  York  Stock  Exchange  were  subject  to  manipulation  by  massive 
pool  operations.  All  these  factors  contributed  to  the  demand  for  corrective  legislation. 
In  addition,  the  major  exchanges  had  not  evidenced  willingness  or  ability  to  control 
adequately  the  activities  of  their  members. 

Although  recognition  of  the  need  for  federal  legislation  in  the  securities  field  existed 
for  a considerable  period  prior  to  1933,  precise  attention  to  the  problems  in  this  area 
began  with  the  study  of  public  utilities  undertaken  by  the  Federal  Trade  Commission 
commenced  in  1928  pursuant  to  a Senate  Resolution.  This  study,  which  has  been 
referred  to  as  the  most  comprehensive  investigation  of  any  industry,  detailed  the 
factors  underlying  market  weakness,  the  inflation  of  securities  values  and  the  funda- 
mental difficulties  in  the  entire  process  for  marketing  securities. 

This  study  was  followed  by  investigations  into  stock  market  practices  by  the  Senate 
Committee  on  Banking  and  Currency  between  March,  1932,  and  June,  1934.  The 
final  report  of  the  Committee  pointed  out  that  between  1929  and  1932  the  total  market 
value  of  stocks  listed  on  the  New  York  Stock  Exchange  dropped  from  approximately 
§89  billion  to  approximately  §15  billion,  a decrease  of  83  per  cent. 

Common  law  motions  of  culpable  deceit  and  the  securities  laws  of  the  states  had 
not  proved  to  be  effective  deterrents  to  the  revealed  abuses.  Generally  speaking,  the 
state  statutes  varied  greatly  (then  and  now)  in  their  philosophy  and  content,  and  were 
inadequate  not  only  because  of  the  wide  variations  in  their  approach  to  securities 
regulation  but  also  because  the  limitations  of  jurisdiction  imposed  by  state  lines  made 
largely  ineffective  the  controls  over  nationwide  distributions  and  over  the  activities 
of  those  who  operated  from  states  with  a more  “ liberal  ” approach  toward  enforcement 
and  control. 

The  demand  for  corrective  legislation  stemming  from  these  inadequacies  and 
conditions  which  prevailed  in  the  1920’s  received  its  final  impetus  from  the  1929  debacle 
and  ensuing  depression.  While  many  different  points  of  view  were  explored,  the 
disclosure  philosophy  of  the  British  Companies  Act,  1929,  was  the  basis  for  the  original 
framework.  However,  it  was  determined  that  the  government  should  play  a more 
positive  role  in  carrying  out  the  legislative  directives.  The  Securities  and  Exchange 
Commission  was  created  to  insist  upon  compliance  with  the  provisions  of  the  first  two 
statutes  adopted,  the  Securities  Act  of  1933  and  the  Securities  Exchange  Act  of  1934. 
Later  statutes  departed  from  the  basic  disclosure  philosophy  and  assumed  the  need  for 
more  affirmative  investor  protection  in  the  particular  areas  encompassed  by  these 
statutes. 
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ID.  Co-Operative  Self-Regulation:  The  Securities  Exchange  Act  of  1934 

The  Securities  Exchange  Act  of  1934  provides  a comprehensive  regulatory  scheme 
which  combines  self-regulation  by  industry  with  supervision  by  government. 

A primary  objective  of  this  statute  was  to  convert  the  major  exchanges  from  “ private 
clubs  ” to  “ public  institutions  ” by  requiring  registration  with  this  Commission  and 
insisting  as  a condition  of  registration  that  the  exchanges  adopt  rules  providing  for  the 
disciplining  of  members  for  conduct  inconsistent  with  just  and  equitable  principles  of 
trade. 

In  practice,  the  exchanges  and  their  members  have  been  subjected  to  constant 
study  by  the  Commission.  As  a result  of  the  Commission’s  recommendations,  the 
various  exchanges  have  made  many  changes  in  their  rules,  practices  and  form  of 
organisation. 

As  of  June  30,  1960,  13  stock  exchanges  were  registered  under  this  Act.  Once 
registered,  the  exchange  enjoys  considerable  autonomy.  Its  registration  may  be 
suspended  only  if  it  violates  the  Securities  Exchange  Act  or  if  it  fails  to  enforce  com- 
pliance with  the  statutory  requirements  by  its  members  and  by  issuers  of  listed  securities 
“ so  far  as  is  within  its  powers  ”.  An  exchange  may  adopt  such  rules  as  it  pleases, 
provided  they  are  not  inconsistent  with  the  statute  and  the  regulations  thereunder. 
It  may  select  its  own  members  and  the  securities  which  it  will  admit  to  listing,  and  it 
may  conduct  its  own  disciplinary  proceedings.  Trading  methods  also  rest  to  a con- 
siderable degree  in  the  discretion  of  the  exchange,  subject  to  the  statutory  prohibitions 
and  the  grants  of  rule-making  power  to  the  Commission  with  regard  to  floor  trading 
and  the  activities  of  specialists  and  odd-lot  dealers  designed  to  achieve  an  open  and 
orderly  market  free  from  unlawful  activity. 

An  important  area  of  authority  granted  to  the  Commission  over  the  activities  of 
the  exchanges  and  their  members  is  found  in  Section  19  of  the  Securities  Exchange 
Act,  which  provides  that  in  12  enumerated  areas  of  exchange  rule-making,  ranging 
from  the  listing  and  delisting  of  securities  to  the  fixing  of  reasonable  rates  of  commissions, 
the  Commission  may  first  request  and  then  order  the  exchange  to  make  “ specified 
changes  ”. 

The  major  exchanges  have  used  their  listing  requirements  as  a means  to  exclude 
companies  or  securities  not  suitable  for  trading  on  the  exchange  and  to  enforce  standards 
of  corporate  conduct.  As  in  the  case  of  the  London  Stock  Exchange,  certain  of  these 
requirements  go  beyond  the  statutory  provisions.  For  example,  issuers  of  securities 
listed  on  the  New  York  Stock  Exchange  are  required  to  send  annual  and  interim  financial 
reports  to  their  stockholders,  to  give  prompt  publicity  to  actions  of  importance  to  stock- 
holders, and  to  secure  stockholder  approval  for  certain  acquisitions,  stock  option 
plans  or  actions  resulting  in  a change  of  control  of  the  company.  In  addition,  the 
New  York  Stock  Exchange  refuses  to  list  non-voting  common  stock  issues,  and 
generally  requires  solicitation  of  proxies. 

The  self-regulating  activities  with  respect  to  the  over-the-counter  markets  are 
centred  in  the  National  Association  of  Securities  Dealers,  Inc.  (N.A.S.D.),  which 
had,  on  June  30,  1960,  a membership  of  4,372  brokers  and  dealers.  Section’  15A  of 
the  Securities  Exchange  Act  provides  for  the  registration  with  the  Commission  of 
national  securities  associations  and  establishes  standards  for  such  associations.  The 
N.A.S.D.  is  the  only  association  registered  under  this  provision.  The  rules  of  the 
association  must  be  designed  to  promote  just  and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative  acts  and  practices  and  to  meet  other  statutory 
requirements.  The  association  serves  as  a medium  for  co-operative  self-regulation 
of  the  over-the-counter  brokers  and  dealers.  It  operates  under  the  general  super- 
vision of  the  Commission,  which  is  authorised  to  exercise  an  appellate  review  over  its 
disciplinary  actions  and  over  its  decisions  which  affect  the  status  of  members,  of  sales- 
men employed  by  members  and  registered  with  the  association,  applications  for 
membership,  and  to  consider  all  changes  in  the  rules  of  the  association.  The  N.A.S.D. 
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has  adopted  and  enforces  a code  of  fair  practice  governing  the  conduct  of  its  members 
and  their  registered  representatives  and  their  relationships  to  investors. 

This  system  of  complementary  self-regulation  by  the  exchanges  and  the  N.A.S.D., 
superimposed  upon  minimum  Federal  standards  and  supported  by  residual  Federal 
power,  has  functioned  successfully.  As  the  Supreme  Court  of  the  State  of  New  York 
stated  in  the  case  of  Avery  v.  Moffatt  (55  N.Y.S.  2d  215,  187  Misc.  576  (1945)):  “ The 
Federal  Public  policy  as  enunciated  in  the  Securities  Exchange  Act  of  1934  and  con- 
strued by  the  Courts  does  not  place  upon  the  Securities  and  Exchange  Commission  the 
entire  burden  of  policing  the  Exchange  markets,  but  relies  in  some  measure  upon  the 
Exchanges  themselves  to  assure  high  standards  of  trade  and  to  discipline  members  who 
violate  those  standards.  . . . Moreover,  securities  trading  is  a highly  complex  field  in 
which  it  is  not  always  feasible  to  define  by  statute  or  by  administrative  rules  having 
the  effect  of  law  every  practice  which  is  inconsistent  with  the  public  interest  or  with 
the  protection  of  investors.  As  a result,  there  is  a large  area  for  the  operation  of 
Exchange  rules  on  the  level  of  business  ethics  rather  than  law,  and  in  that  sphere  the 
statute  leases  it  to  the  Exchanges  to  carry  on  the  necessary  work  of  prevention  and 
discipline.”. 

A considerable  number  of  functions  falling  within  the  general  responsibilities  of  the 
Commission  are  discharged,  in  whole  or  in  part,  by  the  exchanges  or  the  N.A.S.D. 
Thus,  both  the  exchanges  and  the  N.A.S.D.  have  assumed  a responsibility  for  com- 
pliance by  their  members  with  the  Securities  Exchange  Act  of  1934  and  the  rules  there- 
under, thus  relieving  the  Commission  of  considerable  enforcement  work,  although  the 
Commission  necessarily  also  examines  into  compliance  by  such  members.  Members 
of  most  exchanges  have  been  exempted  from  the  Commission’s  capital  rules,  in  reliance 
upon  the  more  stringent  rules  of  the  exchanges  on  this  subject.  The  exchanges  have 
adopted,  in  a number  of  instances  at  the  Commission’s  suggestion,  elaborate  rules 
dealing  with  the  conduct  of  exchange  trading,  thus  relieving  the  Commission  from  the 
need  to  adopt  and  enforce  its  own  rules  to  cover  many  aspects  of  such  trading. 

Both  legal  and  practical  obstacles  to  further  extensive  delegation  exist.  These 
include  the  following: 

(1)  The  delegation  of  governmental  powers  to  private  organisations  raises  serious 
questions  under  the  Constitution  of  the  United  States.  A complete  and 
unconditional  transfer  of  any  such  functions  would  probably  be  unconsti- 
tutional. Ultimate  authority  must  remain  in  the  Government. 

(2)  The  exchanges  and  the  N.A.S.D.  are  ultimately  responsible  to  and  con- 
trolled by  their  members.  Functions  of  major  public  importance  probably 
must  be  discharged  by  an  agency  responsible  to  the  public  and  not  to  any 
private  interest. 

(3)  Many  of  the  Commission’s  functions  and  actions  have  an  important  impact 
upon  the  rights  and  duties  of  persons  outside  the  exchanges  and  the  N.A.S.D., 
such  as  issuing  corporations,  non-member  brokers  and  dealers,  and  investors. 
It  is  questionable  whether  final  authority  to  determine  such  rights  and  duties 
of  non-members  should  be  entrusted  to  these  agencies. 

(4)  The  exchanges,  in  particular,  vary  in  their  resources  and  capabilities.  Some  of 
them  would  have  difficulty  in  assuming  further  major  responsibilities. 

(5)  The  exchanges  and  the  N.A.S.D.  are  essentially  groups  of  businessmen 
organised  on  a business  basis.  Many  of  the  Commission’s  functions  involve 
primarily,  or  to  a large  extent,  the  making  of  legal  and  policy  determinations, 
for  which  these  organisations  are  not  too  well  fitted.  It  was  in  recognition 
of  this  that  Congress,  in  essence,  divided  regulatory  responsibilities,  giving  the 
Commission  ultimate  responsibility  for  overall  administration  of  the  statutes, 
and  the  exchanges  and  the  N.A.S.D.,  under  Commission  supervision,  responsi- 
bility for  questions  of  business  ethics,  and  other  matters  as  to  which  they 
have  certain  initial  responsibilities. 
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IV.  The  Practical  Value  of  Investor  Safeguards  under  the  Federal  Securities  Acts 

The  practical  value  of  certain  of  the  safeguards  for  investors  which  exist  in  the 
United  States,  but  which,  as  Professor  Gower’s  Note  indicates,  do  not  prevail  in 
Great  Britain,  merits  particular  comment.  These  safeguards  may  be  discussed  in  the 
context  of  the  statutory  provisions  dealing  with  initial  distribution,  subsequent  trading 
and  certain  special  situations. 

A.  Initial  Distribution:  Securities  Act  and  Trust  Indenture  Act 

The  prospectus,  the  basic  disclosure  document  under  the  Securities  Act  of  1933,  is 
designed  to  provide  investors  with  information  necessary  to  informed  and  independent 
investment  decisions.  The  issuer,  its  directors  and  principal  officers,  the  underwriter, 
certain  experts  and  persons  in  control  of  any  of  these,  are  subject  to  liabilities  for  omis- 
sions of  required  information  from  the  registration  statement  of  which  the  prospectus 
is  a principal  part  and  for  false  statements  or  half-truths. 

Exemptions  from  the  registration  provisions  of  the  Act  are  provided  for  certain 
securities  and  transactions.  These  exemptions  are  usually  limited  to  specific  types  of 
securities  or  transactions.  In  addition,  the  Commission  has  limited  power,  subject 
to  appropriate  conditions,  to  define  by  rule  the  terms  and  conditions  of  an  exemption 
for  a limited  offering.  Thus,  offerings  not  in  excess  of  8300,000  in  any  one  year  are 
afforded  a conditional  exemption  from  full  registration  as  a means  of  adjusting  the 
registration  procedure  to  small  businesses. 

The  content  of  the  registration  statement  is  drawn  from  the  statutory  suggestions 
contained  in  Schedule  A to  the  Act,  as  implemented  by  the  various  forms  of  registration, 
17  in  all,  adopted  by  the  Commission  to  assist  issuers  and  underwriters  in  meeting  the 
statutory  standards  and  covering  different  types  of  security  issues  and  issuers.  A 
general  form  is  available  for  those  cases  as  to  which  a special  form  has  not  been  pro- 
vided. In  general,  the  demand  for  prospectus  disclosures  is  more  comprehensive 
and  more  detailed  than  that  required  by  English  law  in  the  area  of  information  material 
to  investment  analysis. 

A significant  departure  from  the  British  scheme  was  the  statutory  insistence  on  a 
slowing  down  of  the  pace  of  securities  distribution.  Even  as  amended  in  1954,  the 
statute  forbids  the  initiation  of  a sales  campaign,  no  matter  how  indirect,  prior  to 
the  filing  with  the  Commission  of  a registration  statement  containing  the  required 
disclosures  (usually  found  in  the  prospectus)  and  other  specified  documents.  After 
the  filing,  offers  may  be  made  only  in  the  maimer  permitted  by  statute,  which  includes 
the  furnishing  to  the  purchaser  of  a copy  of  the  prospectus,  but  sales  or  contracts  to 
sell  are  forbidden  until  the  registration  statement  becomes  effective  20  days  after  the 
statement  or  the  latest  amendment  thereto  has  been  filed  or  earlier  if  the  Commission 
“ accelerates  ” the  effective  date  pursuant  to  certain  statutory  standards.  The 
“ waiting  ” period  between  the  filing  and  effective  date  is  designed  to  permit  unhurried 
study  of  the  statutory  information  and  informed  investment  decision  and  commitment. 

Tie  1948  amendment  to  the  Companies  Act  did,  of  course,  introduce  the  three-day 
waiting  period  into  the  British  statutory  scheme  but  it  did  not  introduce  the  mechanism 
whereby  the  government  (through  the  Securities  and  Exchange  Commission  in  the 
United  States)  has  the  authority,  and  consequently  the  duty,  to  initiate  proceedings 
to  deny  or  suspend  the  effectiveness  of  the  registration  statement  upon  failure  to  comply 
with  the  statutory  standards.  This  is  perhaps  the  major  point  of  difference  between 
the  British  and  the  United  States  regulatory  philosophy. 

The  registration  forms  are  flexible  and  allow  considerable  leeway  for  the  issuer  and  the 
underwriter  to  provide,  and  for  the  staff  of  the  Commission  to  consider,  disclosures 
appropriate  to  the  type  of  issuer,  security  or  offering  involved,  with  the  result  that 
prospectuses  vary  considerably  in  length  and  detail.  The  Commission  from  time 
to  time  reviews  its  various  registration  forms  with  a view  to  eliminating  unnecessary 
requirements  and  at  the  same  time  keeping  pace  with  developments  in  industry  and 
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securities  analysis  in  order  to  provide  investors  with  an  adequate  description  of  the 
significant  aspects  of  a company’s  business  and  operations.  The  prospectus  often 
contains  an  introductory  statement  which  sets  forth  concisely  the  risks  involved  in  the 
offering.  These  and  other  requirements  for  a summary  of  earnings,  simple  capitalisa- 
tion tables  and  other  basic  data  are  designed  to  provide  the  lay  investor  with  an  oppor- 
tunity to  appraise  the  offering.  Additional  information  is,  of  course,  required  to 
permit  a more  careful  analysis  by  the  qualified  investor  or  by  his  adviser,  by  the  financial 
journalist,  and  by  all  others  whose  collective  judgments  contribute  to  free  and  open 
markets  for  securities. 

It  is  true  that  on  occasion  (and  this  somehow  has  been  referred  to  as  the  rule  rather 
than  the  exception  which  it  is)  a prospectus  is  somewhat  lengthy.  This  may  be  due 
to  the  complexity  of  the  offering  or  of  the  corporate  organisation  of  the  registrant. 
Thus  an  exchange  offering  involving  securities  of  companies  within  the  United  Kingdom 
is  free  of  the  prospectus  requirements.  In  the  United  States,  information  as  to  each 
of  the  companies  concerned  must  be  furnished  in  order  that  the  investor  be  adequately 
informed  as  to  whether  to  accept  the  exchange.  Nevertheless,  the  Commission  has 
initiated  proceedings  to  prevent  a registration  statement  from  becoming  effective  and, 
in  other  situations,  declined  to  “ accelerate  ” its  effectiveness,  where  it  was  unduly 
prolix  and  its  detail  and  organisation  tended  to  obscure  the  facts  essential  to  an 
adequate  understanding  of  the  enterprise. 

To  carry  out  the  responsibilities  of  the  Commission  previously  adverted  to,  its  staff 
must  examine  the  registration  documents  for  compliance  with  the  statutory  demands 
and  except  where  wilfulness  or  gross  disregard  of  the  requirements  demands  Ihe 
initiation  of  administrative  proceedings  to  suspend  effectiveness  of  the  registration 
statement,  the  staff  brings  to  the  attention  of  the  issuer  and  the  underwriter  such 
deficiencies  as  it  uncovers,  a process  not  unlike,  in  principle  at  least,  the  one  which 
the  London  Stock  Exchange  follows  in  “ vetting  ” the  prospectus. 

The  staff’s  comments  in  its  examination  of  prospectuses  are  directed  toward 
adequacy  of  disclosure  and  emphasis,  leaving  conclusions  to  the  investor.  The 
Commission  views  the  prospectus  as  intended  to  deal  with  relevant  and  material  facts 
and  not  generally  speaking,  expressions  of  opinion  or  predictions.  It  is  basic  to  the 
disclosure  scheme  that  the  government  shall  not  pass  upon  the  merits  of  the  issue  or 
of  the  issuer  However,  the  necessity  to  make  adequate  disclosure  frequently  affects 
the  nature  or  the  terms  of  an  offering.  It  is  noteworthy  that,  however  anxious  the 
securities  industry  may  be  at  times  to  liberalise  alleged  restrictions  on  the  method  of 
offering  and  selling,  the  feature  of  the  Securities  Act  which  nobody  seems  to  want  to 
eliminate  is  that  which  authorises  the  Commission  to  review  or  otherwise  to  mvestigate 
registration  statements.  The  whole  process  generally  produces  information  and 
realiable  disclosures  of  facts  material  to  investment  analysis.  It  would  be  a serious 
omission,  however,  if  a real  measure  of  credit  were  not  accorded  to  the  many 
responsible  issuers,  underwriters,  their  counsel  and  others,  without  whose  co-operation 
it  would  have  been  difficult,  if  not  impossible,  to  achieve  this  result.  This  is  not  to 
say  that  aspects  of  the  Commission’s  administration  of  the  statute  or  specific  require- 
ments of  its  rules  and  forms  may  not  be  subject  to  appropriate  suggestions  and 
criticisms  from  time  to  time. 

Section  19  (a)  of  the  Securities  Act  is  the  basic  source  of  the  Commission’s  authority 
in  the  accounting  field.  This  section  gives  the  Commission  power  to  define  accounting 
terms  prescribe  forms  for  reporting,  outline  the  details  of  the  items  in  balance  sheets, 
earn  in  os  statements,  methods  to  be  followed  in  preparing  financial  statements,  prescribe 
the  bases  for  appraisal  and  valuation  of  assets  and  liabilities,  to  determine  the  method 
for  accounting  for  depreciation  and  depletion,  to  require  the  segregation  of  recurring 
and  non-recurring  items,  to  require  the  separation  of  investment  and  operating  income, 
to  lay  down  rules  for  consolidation,  and  other  matters.  Similar  authority  is  contained 
in  the  Exchange  Act  and  more  comprehensive  power  is  embodied  in  the  Investment 
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Company  Act  and  the  Public  Utility  Holding  Company  Act.  Under  the  Securities  Act 
and  the  Exchange  Act,  however,  unlike  the  latter  two  Acts,  the  Commission  does  not 
prescribe  a uniform  system  of  accounts. 

The  Commission  has  adopted  a single  regulation,  known  as  Regulation  S-X,  which 
governs  the  form  and  content  of  financial  statements  filed  in  accordance  with  the 
several  acts.  This  Regulation  is  supplemented  by  the  Commission’s  Accounting  Series 
Releases  which  are  designed  to  contribute  to  the  development  of  uniform  standards 
and  practice  in  specific  major  accounting  questions. 

Schedule  A of  the  Securities  Act  requires  a balance  sheet  as  of  a date  not  more  than 
90.  days  before  filing,  together  with  a certified  balance  sheet  as  of  a date  within  a year 
prior  to  filing  if  the  later  balance  sheet  is  not  certified,  and  certified  profit  and  loss 
statements  for  the  last  three  fiscal  years,  supplemented  (if  the  filing  date  is  more  than 
six  months  after  the  close  of  the  last  fiscal  year)  by  a similar  statement  covering  the 
period  from  the  close  of  the  last  fiscal  year  to  the  latest  practicable  date. 

The  Securities  Act,  like  the  Securities  Exchange  Act,  requires  that  financial  state- 
ments included  in  a registration  statement  be  “ certified  by  an  independent  public  or 
certified  account  Rule  2-01  of  Regulation  S-X  provides  that  an  “ accountant 
will  not  be  considered  independent  with  respect  to  any  person  or  any  of  its  parents  or 
subsidiaries  in  whom  he  has,  or  had  during  the  period  of  report,  any  direct  financial 
interest  or  any  material  indirect  financial  interest;  or  with  whom  he  is,  or  was  during 
such  period,  connected  as  a promoter,  underwriter,  voting  trustee,  director,  officer,  or 
employee.”. 

The  Commission  has  spelled  out  many  of  the  relationships  in  which  the  independence 
of  the  certifying  accountant  is  impaired.  For  example,  the  Commission  does  not  deem 
the  certifying  accountant  to  be  independent  where  the  client  has  indemnified  him  against 
liability,  or  where  the  accountant  was  an  officer  of  a holding  company  of  which  the 
registrant  was  a subsidiary.  The  Commission’s  insistence  that  requirements  for 
independence  be  adhered  to  strictly,  that  financial  statements  be  prepared  in  accordance 
with  generally  accepted  accounting  principles,  and  its  encouragement  of  the  develop- 
ment, to  the  extent  possible,  of  uniform  application  of  these  principles,  have  not  only 
increased  public  confidence  in  the  reliability  of  financial  statements  included  in  docu- 
ments subject  to  the  Commission’s  surveillance  but  have  added  to  the  stature  and 
strength  of  the  accounting  profession. 

The  importance  of  fair  financial  disclosures  in  the  prospectus  cannot  be  over- 
estimated, since  it  is  primarily  through  such  disclosures  that  the  investor  is  enabled  to 
assess  a company’s  performance  and  its  potentialities  in  comparison  with  other  com- 
panies in  the  same  industry.  The  profit  and  loss  statement,  which  is  designed  to  disclose 
for  selected  periods  the  amount  of  net  profit  or  loss,  the  sources  of  revenue,  and  the 
nature  of  expenses,  provides  a basis  for  analysing  the  results  of  operations  and  the 
course  of  the  business.  In  addition,  it  may  be  utilised  by  the  investor  or  his  adviser  to 
forecast  future  revenues,  expenses  and  operating  results  of  the  enterprise.  As  the 
Commission  pointed  out  in  American  Sumatra  Tobacco  Corporation , 7 S.E.C.  1033 
(1939)  in  denying  a request  for  confidential  treatment  of  sales  and  cost  of  goods  sold 
figures,  an  adequate  profit  and  loss  statement  is  essential  for  a sound  appraisal  of 
management.  Specifically,  gross  sales  and  costs  of  goods  sold  provide  the  means  for 
gauging  the  effect  of  such  undisclosed  items  as  changes  in  selling  prices,  wage  rates, 
material  costs  and  similar  items  upon  which  the  profit  figure  is  partially  based.  In 
addition,  disclosure  of  a company’s  profit  margin  on  sales  is  important,  since  it  may 
be  vital  in  appraising  the  significance  to  the  particular  enterprise  of  other  known  factors 
and  trends,  or  may  suggest  the  need  for  further  analysis.  Thus,  a narrow  profit  margin 
may  be  indicative  of  a large  volume  of  business  at  prices  only  a little  above  cost,  or  it 
may  be  the  result  of  destructive  competition.  The  Commission’s  views  in  the  Sumatra 
case  were  upheld  by  the  Court  of  Appeals  and  now  are  generally  accepted  in  business 
and  financial  circles  in  the  United  States.  The  importance  of  this  single  element  to 
adequate  investment  analysis  cannot,  in  the  view  of  the  Commission  and  of  security 
analysts  in  the  United  States,  be  overestimated. 
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Also  significant  in  the  marketing  of  new  issues  are  the  controls  over  manipulation 
and  stabilisation  of  the  markets  for  outstanding  securities  of  the  same  issues.  American 
underwriters  are  essentially  distributors  of  securities.  They  do  not,  ordinarily,  have 
the  caoital  to  acquire  and  hold  a new  issue  and  consequently  they  devote  every  effort 
to  distributing  it  to  the  public  as  rapidly  as  possible.  They  thus  have  a strong  incentive 
to  influence  the  market  price  of  outstanding  securities  in  order  to  facilitate  the  distri- 
bution and  prior  to  the  enactment  of  the  Securities  Exchange  Act  of  1934  this  was 
commonly  done.  The  Securities  Exchange  Act  and  rules  adopted  thereunder  prohibit 
manipulation,  thus  making  it  impossible  for  distributors  of  a new  issue  to  ran  up  the 
market  price  in  contemplation  of  the  offering.  Stabilisation  presents  a special  problem. 
New  issues  are  usually  offered  at  a fixed  price  related  to  the  market  price  at  the 
commencement  of  the  distribution.  If  the  market  price  drops  below  the  offering  price, 
oromot  distribution  will  become  difficult  or  impossible  and  the  mere  making  of  the 
new  offering  alters  supply  and  demand  factors  in  the  market  On  the  other  hand, 
improper  stabilisation  of  the  market  is  itself  manipulative  and  facditates  over-pricing 
with  resulting  loss  to  investors.  Acting  under  statutory  authority,  the  Commission  has 
sought  to  resolve  these  problems  by  regulations  permitting  stabilisation  subject  to  tight 
controls  and  disclosure  requirements. 

It  is  not  clear  to  what  extent  the  securities  acts  and  their  scheme  for  moderate 
government  control  over  new  issues  and  the  securities  markets  have  contributed  to  that 
increased  public  confidence  which  has  made  possible  resort  to  the  capital  markets  by 
more  and  more  issuers  each  year— from  the  smallest  company  to  the  largest  and  from 
the  most  speculative  to  the  most  established.  During  the  fiscal  year  ended  June  30, 
1960  there  were  1,628  registration  statements  filed  for  proposed  securities  offerings  of 
approximately  16  billion  dollars.  Of  these,  almost  half  were  companies  in  which 
there  was  no  prior  public  interest. 

The  Trust  Indenture  Act  of  1939  supplements  the  Securities  Act.  It  applies  to  debt 
securities  publicly  offered  and  was  designed  specifically  to  require  an  indenture  which 
contains  provisions:  (1)  To  assure'to  security  holders  the  services  of  an  independent 
and  disinterested  corporate  trustee  with  adequate  rights,  powers,  duties  and  responsi- 
bilities to  protect  their  interests  and  rights ; (2)  to  designate  the  standards  of  eligibility 
and  qualifications  of  the  trustees  and  to  minimise  conflicting  interests  so  that  the  trustees 
may  truly  act  on  behalf  of  security  holders  they  purport  to  represent;  (3)  to  outlaw 
provisions  designed  to  exculpate  the  trustees  from  liability,  and  to  unpose  the  duty, 
after  default,  to  use  the  same  degree  of  care  and  skill  that  a prudent  man  would  use  m 
the  conduct  of  his  own  affairs;  and  (4)  to  require  the  obligor  to  file  certain  reports, 
certificates  and  opinions  with  the  trustee  and  security  holders. 

Experience  has  shown  that  the  Act  has  achieved  its  desired  objectives  and  that  it  has, 
in  fact  stimulated  legitimate  debt  financing.  A total  of  234  indentures  were  qualified 
during  the  fiscal  year  ended  June  30,  1960,  compared  to  a yearly  average  of  61  inden- 
tures qualified  during  the  first  five  years  subsequent  to  the  passage  of  the  Act.  More- 
over the  fact  that  an  indenture  has  been  qualified  has  gone  far  towards  ensuring 
investor  confidence  in  the  securities  offered,  as  is  shown  by  the  fact  that  issuers  with  an 
available  exemption  from  qualification  sometimes  request  permission  to  qualify  an 
indenture  under  the  Act. 


B.  Subsequent  Trading:  The  Securities  Exchange  Act  of  1934 

The  basic  disclosure  scheme  of  the  Securities  Act  applicable  to  new  issues  was 
carried  over  by  the  Exchange  Act  to  securities  traded  on  the  national  securities  exchanges 
with  certain  supplementary  features  designed  to  provide  continuing  information  as  to 
such  securities  through  the  medium  of  annual  and  other  reports  required  to  be  filed 
with  the  Commission  and  the  exchange.  Thus,  as  a condition  to  trading  on  an  exchange, 
an  issuer  must  not  only  enter  into  a listing  agreement  with  the  exchange  but  must  also, 
file  a registration  statement  with  the  Commission.  This  is  in  important  respects 
similar  to  the  registration  form  under  the  Securities  Act. 
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Officers  and  directors  of  companies  whose  equity  securities  are  listed  and  registered 
on  a national  securities  exchange,  as  well  as  persons  owning  more  than  10  per  cent,  of 
any  class  of  such  securities,  are  required  to  file  reports  with  the  Commission  as  to  their 
ownership  and  transactions  in  all  equity  securities  of  such  issuers.  The  statute  also 
forbids  “ short  ” sales  by  such  individuals  and  provides  that  any  profits  resulting  from 
the  purchase  and  sale  or  sale  and  purchase  of  such  securities  within  a period  of  six 
months  are  recoverable  by  the  issuer.  The  reports,  38,821  of  which  were  filed  during 
the  last  fiscal  year,  are  available  for  public  inspection  at  the  exchanges  and  at  the 
Commission. 

Issuers  whose  securities  are  listed  and  registered  on  a national  securities  exchange, 
and  certain  other  issuers  which  have  an  effective  registration  statement  under  the 
Securities  Act  covering  a sufficiently  large  dollar  amount  of  securities,  are  subject  to 
the  reporting  requirements  of  the  Securities  Exchange  Act. 

These  reports  consist  of  annual  reports  on  Form  10-K,  semi-annual  reports  on  Form 
9-K  and  current  reports  on  Form  8-K.  Form  10-K  essentially  requires  that  informa- 
tion be  furnished  similar  to  that  contained  in  a proxy  statement  concerning  the  election 
of  directors  (this  information  may  be  omitted  in  annual  reports  of  companies  filing 
such  proxy  statements  within  the  fiscal  year)  plus  certified  financial  statements.  Form 
9-K  covers  the  disclosure  of  profit  and  loss  and  earned  surplus  data,  and  Form  8-K 
requires  that  material  information  on  the  following  important  and  generally  non- 
recurring events  be  set  forth: 

Changes  in  Control  of  the  Registrant 
Acquisition  or  Disposition  of  Assets 
Legal  Proceedings 
Changes  in  Securities 

Changes  in  Security  for  Registered  Securities 
Defaults  upon  Senior  Securities 

Increases  or  Decreases  in  Amount  of  Securities  Outstanding 
Options  to  Purchase  Securities 

Revaluation  of  Assets  or  Restatement  of  Capital  Share  Account 
Submission  of  Certain  Matters  to  a Vote  of  Security  Holders 
Other  Materially  Important  Events 
Financial  Statements  and  Exhibits  for  Certain  Matters. 

The  several  reporting  forms  are  under  constant  study  and  re-evaluation  by  the  staff 
and  the  Commission  with  a view  toward  keeping  the  required  disclosure  current  to  the 
changing  practices  of  the  financial  community. 

These  reports  are  given  wide  dissemination  and  are  of  paramount  importance  to  an 
informed  capital  market.  In  the  case  of  a great  number  of  companies  whose  securities 
are  traded  otherwise  than  on  a national  securities  exchange,  the  reports  often  furnish 
the  sole  means  by  which  stockholders,  and  investors  generally,  can  obtain  reliable  and 
detailed  information  on  the  company. 

In  addition,  the  reports  have  provided  the  Commission  with  information  which  has 
suggested  appropriate  investigations  and  ultimate  enforcement  action  or  private 
redress. 

The  statutory  provisions  also  include  authority  in  the  Commission,  under  which  it 
has  adopted  a comprehensive  regulation,  to  require  that  in  every  solicitation  of  proxies, 
consents  or  authorisations  from  the  holders  of  securities  registered  and  listed  for 
trading  on  such  exchanges,  information  necessary  and  appropriate  to  the  exercise  of 
the  security  holder’s  franchise  be  provided  to  him.  State  law,  under  which  most 
corporate  enterprise  in  the  United  States  is  organised,  does  not  regulate  the  content 
or  compel  the  furnishing  of  proxy  statements  to  security  holders. 

Proxy  statements  are  frequently  more  complex  than  prospectuses,  since  they  may 
relate  to  such  matters  as  mergers,  fundamental  changes  in  the  finances  of  the  enterprise 
or  material  sales  and  purchases  of  assets,  and  other  significant  corporate  matters 
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requiring  security  holder  action.  They  are  required  to  contain  considerable  information 
regarding  management  and  its  transactions  with  the  company.  The  Commission  has 
expressed  the  view  that  its  requirements  in  this  area  represent  probably  its  most 
effective  disclosure  device.  Undoubtedly,  the  very  existence  of  these  disclosure 
requirements  affects  the  practices  and  policies  of  the  companies  involved  and  of  their 
managements.  Thus,  the  requirements  for  disclosing  executive  remuneration  through 
stock  options,  pensions,  bonus  and  profit  sharing  plans,  coupled  with  the  latent 
possibility  of  a proxy  contest  in  the  event  of  excessive  remuneration,  undoubtedly 
affect  management  decisions  in  some  cases. 


The  proxy  rules  provide  a means  for  a shareholder  to  give  notice  and  to  secure 
inclusion  of  appropriate  proposals  for  security  holder  action  in  the  proxy  statement 
Snt  out  by  management.  State  law  does  not  normally  impose  on  a company  s 
management  the  duty  of  notifying  stockholders  in  advance  of  a rneetmg  concerning 
proposals  not  favoured  by  management  but  which  will  be  submitted  for  their  approval. 
dS  the  fiscal  year  ended  June  30,  I960,  the  proxy  statements  of  94  companies 
included  130  proposals  submitted  by  42  shareholders. 


The  statute  also  provides  a comprehensive  scheme  for  the  regulation  of  the  securities 
m^ete  and  Of  those  who  play  important  roles  in  these  markets.  The  provisions  for 
the  registration  and  regulation  of  stock  exchanges  and  of  national  securities  associations 
Se  under  the  heading  “ Co-Operative  Self-Regulation  . Inaditon, 

brokers  and  dealers  doing  any  securities  business  otherwise  than  on  a stock  exchange 
are  reqifired  to  register  ^th  the  Commission.  Such  registration  may  be  denied  or 
revoked  bv  reason  of  specified  convictions,  injunctions  or  because  of  violations  of  the 
stetates  Rendered  brokers  and  dealers  are  subject  to  an  extensive  body  of  statutory 
protons 7ld  regulations  dealing  with  such  matters  as  capital  requirements  he 
maintenance  of  books  and  records,  the  handling  of  customers  securities  and  the 
Sea^mem  of  customers.  This  regulatory  scheme  is  similar  to  that  provided  under  the 
o? f?aud  (Investmlnts)  Act,  1958,  but  is  somewhat  more  detailed. 
Significant  differences  include  the  following:  (1)  Members  of  stock  exchanges  are 
subfect  to  registration  and  regulation  if  they  do  any  underwriting  or  other  over-the- 
counter  bus^essas most  of  them  do,  (2)  the  statute  does  not  provide  for  registration 
of^esmeZr  other  employees  of  a broker  or  dealer  but  does  make  them  prmcipaR 
accounmbS  for  their  conduct;  (It  is  estimated  that  there  are  approxunately  119,000 
securidK  salesmen  in  the  United  States,  most  of  whom  are  required  to  be  registered 
“X  state  5 and  (3)  the  Commission,  unlike  the  Board  of  Trade,  is  not  authorised 
to  pass  upon  the  character  or  suitability  of  registrants  or  salesmen,  but  must  register 
those  whose  records  are  clear  of  violations, 


* 

The  statute  in  addition  specifically  prohibits  fraudulent  practices  by  brokers  and 
deSm"n^  otes  Significant  hi  this  connection  is  the  doctrine,  consistently 

substantial  scope  in  dealing  with  unfair  practices  and  overreaching  by  brokers  and 
dealers. 


The  controls  upon  manipulation  and  stabilisation  of  the  markets  for  new  issues 
have  alreadv  been  referred  to.  The  prohibition  of  manipulation,  both  by  specific 
ctatntnrv  provisions  and  under  the  general  anti-fraud  statutes  and  rules,  also  applies 
in  the  trading  markets,  both  on  the  exchanges  and  over-the-counter.  The  prowsions 
provide  a vitally  important  safeguard  to  investors  against  rigged  or  other  artific  y 
influenced  markets.  . . 

Both  the  Exchange  Act  and  the  Securities  Act  contain  anti-fraud  provisions  enforce- 
providing  criminal  sanctions 

similar  to  those  contained  in  the  Prevention  of  Fraud  Unyestmentsj , Act,  lyce.  u 
greater  interest  from  a comparative  standpoint  are  the  civil  liability  provisions 
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Rule  10  b-5  of  the  Exchange  Act.  This  Rule,  implementing  Section  10  (b),  makes 
unlawful  any  fraudulent  conduct  “ in  connection  with  the  purchase  or  sale  of  any 
security  ” whenever  the  federal  jurisdictional  media  are  used.  Professor  Gower’s  Note 
concisely  points  out  the  development  and  the  implications  of  this  Rule.  The  coverage 
of  the  Rule  is  significant.  It  applies  broadly  to  all  purchases  and  sales  of  securities, 
on  or  off  an  exchange,  by  professionals  and  non-professionals,  and  by  insiders  and 
non-insiders.  The  Rule  provides  a more  comprehensive  and  less  strict  criterion  of  fraud 
than  at  common  law,  and  for  this  reason  and  others  (such  as  a longer  statute  of 
limitations  that  may  be  available  under  state  law,  no  requirement  for  the  posting  of 
security  for  costs)  it  may  often  be  more  advantageous  for  a plaintiff  to  use  this  rule 
rather  than  the  specific  civil  liability  sections  of  the  Securities  Act  and  Exchange  Act. 

The  law  in  this  area  is  constantly  being  refined  by  the  courts,  and  the  scope  of 
protection  afforded  by  the  Rule  being  expanded,  due,  in  part  at  least,  to  the  participation 
as  amicus  curiae  of  the  Commission  in  many  of  these  cases.  The  courts,  moreover, 
have  shown  a willingness  to  find  an  implied  civil  liability  in  damages  to  persons 
aggrieved  by  violations  of  this  Rule  on  a number  of  theories.  As  Professor  Gower  has 
pointed  out,  this  has  proven  to  be  a .most  useful  method  for  the  redress  of  private 
wrongs. 

C.  Special  Statutes 

1.  The  Public  Utility  Holding  Company  Act  of  1935 

The  Public  Utility  Holding  Company  Act  was  passed  by  Congress  in  1935  as  a 
result  of  the  exhaustive  study  by  the  Federal  Trade  Commission,  referred  to  previously, 
which  uncovered  abuses  in  the  ownership  and  control  of  public  utility  holding  com- 
panies which  are  specifically  enumerated  in  Section  1 of  that  Act.  The  public  utility 
companies,  generally,  reflected  a concentration  of  economic  power  too  large  for  local 
regulation  and  presented  dangers  of  monopolistic  control.  The  Act  was  intended  for 
the  protection  of  both  investors  and  consumers. 

The  key  provisions  of  the  Act  are  contained  in  Section  11,  which  requires  the 
limitation  of  holding  company  systems  to  an  integrated  system  or  systems  and  related 
other  businesses,  and  the  corporate  simplification  and  equitable  distribution  of  voting 
power  of  companies  in  holding  company  systems. 

It  is  generally  agreed  that  far  from  proving  to  be  the  “ death  sentence  ” that  it  was 
originally  termed,  the  Section  11  program  has  freed  the  public  utility  industry  from 
unhealthy  practices  and  encroachments  and  has  given  a new  impetus  to  its  develop- 
ment and  growth.  More  often  than  not  the  liquidation  of  holding  companies  has 
resulted  in  increasing  the  market  value  of  the  aggregate  security  interests  affected. 
Many  companies  at  one  time  subject  to  the  Act  have  ceased  to  be  so  following 
reorganisation  proceedings  but  as  of  June  30,  1960,  there  were  18  “ active  ” registered 
holding  company  systems  still  subject  to  regulation  under  the  Act,  controlling  assets 
of  over  eleven  and  one-half  billion  dollars. 

Section  12  (h)  of  the  Act,  in  general,  prohibits  registered  holding  companies  and 
their  subsidiaries  from  making  contributions  to  political  groups  or  in  connection  with 
any  public  office.  It  reflects  the  judgment  of  Congress  that  the  influencing  of  legis- 
lation by  means  of  contributions  to  candidates  for  office  is  harmful  to  the  public 
interest.  The  fact  that  a particular  contribution  may  be  relatively  minor  or  that  it 
might  benefit  the  company’s  consumers  is  considered  to  be  irrelevant. 

The  Commission  has  carried  on  several  investigations  of  alleged  violations  of  section 
12  (h),  the  most  important  of  which  involved  the  Union  Electric  Company  of  Missouri 
and  other  subsidiaries  of  the  North  American  Company.  The  Commission  discovered 
that  these  companies  had  made  substantial  disbursements  to  certain  persons  pur- 
portedly for  expenses  which  were  rebated  to  the  company  and  used  to  set  up  a special 
fund.  Part  of  this  fund  was  used  to  supply  contributions  to  political  organisations  and 
to  entertain  certain  public  officials.  In  Egan  v.  United  States,  137  F.  2d  369  (C.A.  8, 
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19431  the  Court  of  Appeals  held  section  12  (h)  to  be  a valid  exercise  by  Congress  of 
its  constitutional  power  and  sustained  the  conviction  of  the  company  and  its  former 
president  of  violating  this  section. 


2.  The  Bankruptcy  Act— Chapter  X 

The  role  of  the  Commission  under  Chapter  X of  the  Bankruptcy  Act,  which  provides 
a procedure  in  the  United  States  District  Courts  for  reorganising  corporations,  differs 
from  that  under  the  various  statutes  which  it  administers  in  that  the  Commission 
does  not  initiate  Chapter  X proceedings  or  hold  its  own  hearings.  It  has  no  authority 
to  determine  any  of  the  issues  in  these  proceedings.  However,  at  the  request  of  the 
iudse  or  with  the  judge’s  approval,  the  Commission  may  participate  in  such  pro- 
ceedings to  provide  independent,  expert  assistance  to  the  Court  and  investors  on 
matters  arising  in  such  proceedings.  Where  the  Commission  considers  it  appropriate, 
it  may  under  certain  circumstances  file  advisory  reports  on  reorganisation  plans. 
Normally  the  Commission  does  not  file  its  appearances  until  after  the  petition  for 
reorganisation  has  been  approved.  In  some  instances,  however,  the  Commission  has 
participated  prior  to  approval,  either  to  urge  that  the  petition  be  approved  where  it 
appeared  that  reorganisation  was  needed  and  appropriate,  or  to  recommend  that 
the  petition  not  be  approved  where  the  proof  did  not  show  insolvency  or  necessary 
acts  of  bankruptcy. 


The  Commission  has  not  considered  it  necessary  or  appropriate  to  participate  in 
every  Chapter  X case.  Apart  from  the  burden  on  the  staff  involved  in  such  participa- 
tion  many  cases  involve  only  trade  or  bank  creditors  and  few  security  holders.  The 
Commission  has  sought  to  participate  primarily  in  those  proceedings  m which  a 
substantial  public  investor  interest  is  involved.  This  is  not  the  only  criterion,  however, 
and  in  some  cases  involving  only  limited  public  investor  mterest,  the  Commission  has 
narticipated  to  prevent  the  creation  of  a bad  precedent  where  an  unfair  plan  had  been 
or  was  about  to  be  proposed,  the  public  security  holders  were  not  adequately 
represented,  the  reorganisation  proceeding  was  being  conducted  in  violation  of 
important  provisions  of  the  Act,  or  other  facts  indicated  that  the  Commission  could 
perform  a useful  service  or  the  Court  requested  Commission  participation. 

Since  the  enactment  of  Chapter  X,  the  Commission  has  participated  in  approxi- 
mately 465  reorganisation  proceedings  involving  assets  of  nearly  13,600,000,000  and 
liabilities  totalling  more  then  $2,500,000,000.  The  number  of  reorganisation  pro- 
ceedings in  which  the  Commission  has  participated  has  mcreased  every  year  for  the 
last  three  years.  During  the  fiscal  year  ended  June  30, 1960,  the  Commission  actively 
participated  in  52  reorganisation  proceedings  involving  80  companies  with  stated 
assets  of  approximately  8567,094,000. 


The  Commission’s  usefulness  in  Chapter  X proceedings  has  been  widely  recognised 
as  illustrated  by  the  following  comment  by  Chief  Judge  Charles  E.  Clark  on  behalf 
of  all  the  active  judges  of  the  Court  of  Appeals  for  the  Second  Circuit: 


“ \ve  regard  the  service  being  rendered  by  the  Commission  to  the  Courts  in 
connection  with  the  reorganisation  of  corporations  to  be  most  valuable,  if  not 
indispensable,  for  the  proper  disposition  of  this  vital  segment  of  court  business 
according  to  the  Congressional  intent.  The  Commission  affords  the  necessary 
expert  knowledge,  the  skill  and  the  uniform  approach  which  individual  judges 
cannot  have;  and  to  the  district  judges  in  particular,  the  assistance  is  unique  in 
its  usefulness,  and  not  otherwise  to  be  obtained.  The  judge  is  not  bound  to 
observe  all  suggestions  of  the  Commission,  but  the  very  fact  that  he  has  them 
before  him  is  assurance  of  his  complete  preparation  for  adjudication,  with  the 
public  interest  adequately  protected.  We  regard  it  as  peculiarly  unfortunate  it 
considerations  of  economy  (which  must  be  of  small  and  petty  character  as  com- 
pared to  the  value  of  the  interests  protected)  are  allowed  to  curtail  such  worth- 
while activities.”. 
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3.  The  Investment  Company  Act  of  1940 

The  Investment  Company  Act  of  1940  was  evolved  from  a bill  which  was  based 
upon  the  conclusions  and  recommendations  of  the  Commission,  following  an  extended 
investigation  conducted  at  the  direction  of  Congress.  The  legislation,  as  adopted, 
was  desired  by  the  investment  trust  industry  itself  and  passed  both  Houses  of  Congress 
virtually  without  debate  and  without  a negative  vote. 

The  abuses  which  developed  in  the  investment  company  industry,  and  which  the 
Act  sought  to  prevent,  were  related  to  the  nature  of  investment  companies,  their 
assets,  and  the  affiliations  of  their  management.  The  legislative  record  showed  clearly 
that  publicity  alone  was  insufficient  to  eliminate  these  deficiencies.  The  following 
objectives  of  the  Act  are  sought  to  be  achieved  by  affirmative  requirements  or 
prohibitions : (1)  honest  and  unbiased  management,  (2)  greater  participation  in  manage- 
ment by  security  holders,  (3)  adequate  and  feasible  capital  structures,  (4)  adequate 
financial  reporting  and  accounting  and  (5)  responsible  selling  practices.  This  statute 
is  truly  regulatory  and  contains  a variety  of  statutory  prohibitions  or  demands  as 
supplemented  by  administrative  techniques  which  are  available  to  the  Commission 
to  achieve  its  goals.  It  also  vests  in  the  N.A.S.D.  authority  and  responsibility  to 
control  methods  for  determining  prices  and  to  prevent  dilution  of  shareholders’ 
interests  and  other  abuses.  The  statute  requires  that  each  company  have  a certain 
number  of  non-affiliated  directors.  It  contains  provisions  designed  to  prevent  self- 
dealing, dumping  of  securities,  pyramiding,  cross  and  circular  ownership,  and  a 
variety  of  provisions  relating  to  the  distribution,  redemption  and  repurchase  of  the 
shares  of  these  companies.  It  also  contains  provisions  regulating  the  contractual 
arrangements  between  these  companies  and  their  investment  advisers  and  under- 
writers as  well  as  other  provisions  concerned  with  special  types  of  investment  trusts 
and  companies.  Authority  is  provided  to  the  Commission  to  enjoin  unfair  plans  of 
reorganisation,  violations  of  the  statute,  and  to  compel  removal  from  office  of  persons 
guilty  of  gross  abuse  of  trust  or  other  gross  misconduct. 

The  Act  vests  in  the  Commission  authority  to  grant  exceptions  appropriate  in  the 
public  interest  and  the  interests  of  investors.  It  has  proven  to  be  successful,  in  part 
due  to  the  continued  co-operation  between  the  industry  and  the  Commission,  and  has 
restored  public  confidence  in  investment  trusts  and  companies.  This  is  illustrated  by 
the  tremendous  growth  since  1940  of  these  trusts:  at  the  end  of  1941  there  were  436 
registered  investment  companies  (a  substantial  number  of  which  have  since  ceased 
doing  business)  with  estimated  aggregate  market  value  of  assets  of  $2-5  billion  as 
contrasted  to  570  registered  investment  companies  with  an  estimated  market  value 
of  assets  of  ?2T5  billion  as  of  June  30,  1960. 

4.  The  Investment  Advisers  Act  of  1940 

The  Investment  Advisers  Act  resulted  from  an  investigation  conducted  by  the 
Commission  ancillary  to  its  study  of  investment  companies.  As  originally  enacted  it 
was  largely  ineffectual.  It  required  most  investment  advisers  to  register  and  prohibited 
certain  activities,  but  the  Commission’s  power  to  deny  or  revoke  registration  was 
very  limited,  and  the  Commission  had  practically  no  regulatory  power. 

It  was  considerably  strengthened  by  amendments  adopted  in  September,  1960. 
The  Commission  now  can  deny  or  revoke  registration  if  it  finds  that  such  action  is  in 
the  public  interest  and  that  the  investment  adviser,  or  any  controlling  or  controlled 
person,  is  subject  to  any  of  the  following  disqualifications:  (1)  has  been  convicted 
within  10  years  of  any  felony  or  misdemeanor  which  involves  the  purchase  or  sale  of 
a security;  which  arises  out  of  the  conduct  of  the  business  of  a broker,  dealer  or 
investment  adviser;  which  involves  embezzlement,  fraudulent  conversion  or  mis- 
appropriation of  funds  or  securities;  which  involves  mail  fraud,  or  fraud  by  wire, 
radio  or  television;  or  (2)  is  enjoined  from  acting  as  an  investment  adviser,  underwriter, 
broker  or  dealer,  or  as  an  affiliated  person  or  employee  of  an  investment  company, 
bank  or  insurance  company,  or  because  of  activity  in  connection  with  the  purchase  or 
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sale  of  a security;  or  (3)  has  wilfully  made  any  false  statement  or  misleading  omission 
? , “i-r-T’  nr  renort  filed  with  the  Commission;  or  (4)  has  wilfully  violated 

fny  proven  Of  the  Securities  Act,  the  Securities  Exchange  Act,  the  Investment 
AdtisersAct^or  any  rule  or  regulation  under  any  of  such  Acts,  or  has  aided  or  abetted 
any  other  person’s  violation  thereof. 

Investment  advisers  subject  to  registration  must  now  maintain  books  and  records 
the  Commission  Many  of  such  books  and  records  may  be  inspected 
S“tlto*y  Co“°on  representatives,  and  all  of  them  can  be  reached  in  a 
more  fomaHnvestigation.  Such  investment  advisers  may  not  execute  or  perform  a 
mn?act™Wch  provides  for  compensation  on  the  basis  of  a share  of  the  profits,  or 
which  fails  to  provide  that  it  cannot  be  assigned  without  the  client  s consent. 

Most  important  of  all,  in  addition  to  prohibiting  investment  advisers  from  engaging 
in  fraudulent  or  deceptive  practices  or  transactions,  the  Act  now  empowers  the  Com- 
hv  r,des  and  regulations  to  define  such  acts  and  practices  and  to  prescribe 
me?™o^lytotofTto  Prevent  them.  Like  the  other  Acts  administered  by  the 
CoSIton ft  also  empowers  the  Commission  to  conduct  investigations  and  to 
inatimte  actions  to  enjoin  unlawful  activity;  and  it  also  provides  for  cranmal  penalties. 

The  Commission  is  now  drafting  rules  and  planning  other  regulatory  programs  to 
implement  the  statute  as  amended. 

D.  General  matters  . . . .... 

The  following  comments  deal  broadly  with  the  legislative,  judicial  and  mvestigatiye 
roS  of  tte  Commission,  matters  which  have  been  mentioned  previously  m this 
memorandum  in  other  contexts. 

Under  all  the  statutes,  the  Commission  has  a duty  to  report  to  the  Congress  with 
respect  to  hs  work  and  authority  to  make  recommendations  with  respect  to  amendment 
or  revision  of  the  statutes  administered  by  it  or  to  recommend  additional  legislation. 

Proposals  to  amend  the  various  federal  securities  acts  based  upon  accumulated 
experience  are  submitted  from  time  to  time  by  the  Commission  to  Congress  for  its 
consideration  and  action.  Hearings  are  usually  held  by  appropriate  committees  of 
the  House  of  Representatives  and  the  Senate,  at  which  the  Commission  and  other 
interested  persons  are  invited  to  express  their  views.  In  addition,  various  legislative 
proposals  Stilted  by  others  which  may  affect  the  work  of  the  Commission,  or  as  to 
which  the  views  of  the  Commission  may  be  desired  because  of  its  expertise,  are  referred 
by  Congress  to  the  Commission  for  study  and  comment. 

Under  each  of  the  statutes  administered  by  the  Commission,  it  has  the  power,  and 
in  some  instances  the  duty,  to  adopt  rules  and  regulations.  These  vary  from  rules 
designed  to  assist  persons  subject  to  the  jurisdiction  of  the  Commission  to  comply 
with  relevant  statutory  requirements  to  more  elaborate  regulations  which  implement 
the  very  general  statutory  objectives  reflected  in  the  statutes.  Nearly  all  rale  proposals 
are  firct  mmounc^l  to  the  public  in  tentative  form  and  the  views  and  comments  of 
interested  persons  are  solicited.  These  are  carefully  reviewed  by  the  staff  and  by  the 
Commission  Apart  from  the  assistance  afforded  to  those  who  must  comply  and  to 
Sose  who  must  administer  the  law,  an  additional  important  aspect  °f  toese  raira  to 
in  the  fact  that  each  of  the  statutes  provides  that  bona  fide  rehance  on  the  rules  of  the 
Commission  even  if  the  rules  are  later  rescinded  or  found  to  be  invalid,  affords 
immunity  from  any  provision  of  the  Act  imposing  liability  by  reason  of  any  act  done 
or  omitted  in  accordance  with  such  rules. 

Due  to  the  technical  nature  of  the  statutes  that  it  administers,  the  Commotion 
maintains  a staff  in  its  central  office  and  in  the  Regional  Offices  which  prowdes 
pretative  and  advisory  service  to  attorneys  and  the  general  public  concermng  th 
application  of,  and  problems  arising  under,  these  statutes  The  Commission  publishes 
releases  which  discuss  important  questions  or  practices  of  general  interest. 
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There  are  two  basic  types  of  formal,  quasi-judicial  proceedings  under  the  federal 
securities  statutes.  One  type  arises  on  an  application  for  an  administrative  order  by  a 
person  seeking  relief  from  a statutory  restriction  or  seeking  a statutory  benefit.  The 
second  type  of  proceeding  is  instituted  by  the  Commission  itself  and  relates  to  such 
matters  as  the  denial  or  revocation  of  the  registration  of  broker-dealers,  stop  orders 
denying  or  suspending  the  effectiveness  of  registration  statements  and  the  suspension 
or  withdrawal  of  the  registration  of  a security  from  national  securities  exchanges.  In 
addition,  the  Commission  acts  as  an  appellate  tribunal  reviewing  the  disciplinary 
actions  taken  by  the  N.A.S.D. 

The  procedure  governing  these  formal  proceedings  is  prescribed  to  some  extent  in 
the  statutes  themselves  and  related  rules.  The  Commission  has  also  adopted  formal 
Rules  of  Practice  and  it  is  subject  to  the  provisions  of  the  Administrative  Procedure 
Act  of  1946.  The  Commission’s  orders  are  subject  to  judicial  review  by  the  federal 
courts. 

The  Commission  has  power  to  investigate  complaints  and  other  indications  of 
violations  of  law  under  each  of  the  statutes  which  it  administers.  In  practice,  investiga- 
tions may  result  from  complaints  from  members  of  the  public,  communications  from 
other  federal  or  state  agencies,  the  examination  of  filings  made  with  the  Commission, 
its  broker-dealer,  investment  company,  and  investment  adviser  inspection  program 
and  its  continual  surveillance  of  the  securities  markets  to  detect  manipulative  and  other 
illegal  activities.  The  investigations  instituted  by  the  Commission  are  private  in  nature 
except  for  the  relatively  rare  case  in  which  the  public  interest  demands  that  the 
investigation  be  public.  Authority  to  initiate  a formal  investigation,  to  issue  subpoenas 
and  to  compel  testimony  under  oath  requires  an  order  of  the  Commission.  Whenever 
it  appears  that  a person  is  engaged,  or  is  about  to  engage,  in  any  act  or  practice  which 
constitutes  or  will  constitute  a violation  of  law,  the  Commission  may,  in  its  own  name, 
bring  an  action  in  the  United  States  District  Court  to  enjoin  such  act  or  practice,  and, 
upon  a proper  showing,  the  Court  is  authorised  to  issue  a permanent  or  temporary 
injunction  or  restraining  order.  The  Commission  is  also  empowered  to  seek,  and  the 
Court  may  grant,  a mandatory  injunction  compelling  compliance  with  the  statutory 
requirements  and  the  rules  or  order  of  the  Commission  thereunder.  In  certain  cases 
of  serious  violation  which  may  involve  continuing  damages  to  the  company  or  its 
stockholders,  the  Commission  may  suggest  the  appointment  of  a receiver  or  conservator 
to  effectuate  the  order  of  the  Court  or  to  preserve  assets  or  as  may  otherwise  be  necessary 
and  appropriate. 

The  several  statutes  contain  a number  of  specific  civil  liability  provisions  giving  rise 
to  rights  of  recovery  by  investors,  which  may,  in  many  cases,  be  asserted  in  state  as 
well  as  federal  courts.  The  development  of  implied  liabilities,  arising  in  the  main 
under  the  Securities  Exchange  Act  and  to  a lesser  extent  under  the  Securities  Act,  is 
illustrated  by  Section  10  (b)  of  the  Exchange  Act  and  Rule  10  b-5  thereunder,  discussed 
previously. 

The  Commission  exercises  powers  of  inspection  under  several  of  its  Acts.  For  many 
years  the  Commission  has  regularly  inspected  the  activities  of  registered  broker-dealer 
firms.  These  inspections  involve,  among  other  things,  a review  of  broker-dealer  pricing 
practices,  financial  condition,  and  safeguards  taken  in  handling  customers’  funds  and 
securities.  A few  years  ago  it  initiated  a program  for  periodic  inspection  of  investment 
companies  pursuant  to  statutory  authority  under  the  Investment  Company  Act.  As 
already  noted,  under  the  recent  amendment  to  the  Investment  Advisers  Act,  the 
Commission  is  authorised  to  conduct  periodic  inspections  of  the  books,  records  and 
business  conduct  of  such  advisers. 


January,  1961. 
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ANNEX 

Appendix  I to  the  George  Washington  Law  Review  of  October,  1959,  contains  a 
comprehensive  bibliography  on  the  Federal  Securities  Acts,  including  their  legislative 
history,  edited  by  the  Librarian  of  the  Securities  and  Exchange  Commission. 

The  following  selected  references  are  specifically  enumerated  because  they  are 
particularly  germane  to  the  subject  matter  of  this  memorandum. 

Accounting  Series  Releases  (Releases  1 to  77,  amended  to  March  10,  1956). 

10th  and  26th  Annual  Reports  of  the  Securities  and  Exchange  Commission  for 
the  Fiscal  Years  Ended  June  30,  1944  and  June  30,  1960. 

Aranow  and  Einhom,  Proxy  Contests  for  Corporate  Control,  Columbia  Press 
(1957). 

Contemporary  Problems  in  Securities  Regulations:  A Symposium,  45  Virginia  Law 
Review  787  (1959). 

Dean,  Twenty-Five  Years  of  Federal  Securities  Regulation  by  the  S.E.C.,  59 
Columbia  Law  Review  697  (1959). 

Jaretzki,  The  Investment  Company  Act  of  1940,  26  Washington  Law  Quarterly  303 
(1941). 

Loss,  Securities  Regulation,  Little,  Brown  & Co.  (1951)  (1955  Supplement). 

McCormick,  Understanding  the  Securities  Act  and  the  S.E.C.  The  American  Book 
Co.  (1948). 

Montgomery's  Auditing,  Roland  Press  Co.  (8th  edition,  1957). 

The  Securities  and  Exchange  Commission:  A Symposium,  16  Federal  Bar  Journal  3 
(1956). 

Securities  and  Exchange  Commission:  Commemorative  Symposium,  28  George 
Washington  Law  Review  1 (1959). 

Rappaport,  S.E.C.  Accounting  and  Practice,  Roland  Press  Co.  (1956). 

Thomas,  Federal  Securities  Act  Handbook,  American  Law  Institute  (January, 
1959). 

U.S.  Attorney  General’s  Committee  on  Administrative  Procedure  Monograph 
No.  26,  Securities  and  Exchange  Commission  (1940). 

U.S.  Commission  on  Organisation  of  the  Executive  Branch  of  the  Government. 
Task  Force  Report  on  Regulatory  Commissions,  Appendix  N,  p.  142  (January, 
1949). 


1520 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 

Company  Law  Committee 

TWENTIETH  DAY 


Friday , 24th  March,  1961 


Present  : 

The  Rt.  Hon.  Lord  Jenkins  ( Chairman ) 


Mr.  F.  R.  Althaus 

Mr.  E.  A.  Bingen  ( Questions  6965  to 
7161  only) 


Mr.  L.  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E.  ( Questions 
6965  to  7161  only) 

Professor  L.  C.  B.  Gower,  M.B.E. 

Mr.  W.  H.  Lawson,  C.B.E.,  F.C.A. 


Mr.  J.  A.  Lumsden,  M.B.E. 

Mr.  K.  W.  Mackestnon,  Q.C.,  M.B.E., 
T.D. 

Mrs.  M.  Naylor 
Mr.  G.  W.  H.  Richardson 
Mr.  C.  H.  Scott 
Mr.  W.  Watson,  C.A. 


Mr.  P.  E.  Thornton  0 Secretary ) 

Mr.  J.  A.  E.  Davies  ( Assistant  Secretary) 


Sir  Richard  Powell,  Mr.  J.  Leckie,  Mr.  R.  J.  W.  Stacy,  Mr.  E.  W.  Dean, 
Mr.  P.  J.  Mantle,  Mr.  H.  Osborne,  Mr.  J.  M.  Clarke  and  Mr.  W.  B.  Langford 
called  and  examined 


6793.  Chairman:  Gentlemen,  it  is  very 
gratifying  to  see  you  turn  out  in  such  force. 
For  the  purposes  of  the  record,  may  I now 
read  out  your  names:  Sir  Richard  Powell, 
Permanent  Secretary  of  the  Board  of 
Trade;  Mr.  Leckie,  Second  Secretary; 
Mr.  Stacy,  Under  Secretary,  Insurance 
and  Companies  Department;  Mr.  Dean, 
Principal  Assistant  Solicitor;  Mr.  Mantle, 
Assistant  Secretary,  Insurance  and  Com- 
panies Department;  Mr.  Osborne,  Princi- 
pal, Insurance  and  Companies  Depart- 
ment; Mr.  Clarke,  Inspector  General  of 
Companies;  Mr.  Langford,  Registrar  of 
Companies. 

We  propose  to  direct  our  questions  to 
administrative  matters,  or  mainly  so,  that 
is  to  say,  to  the  administrative  implications 
of  the  law  as  it  is  now  and  any  further 
administrative  implications  or  difficulties 
which  might  arise  if  the  law  were  altered 
this  way  or  that.  We  do  not  propose  to 
trouble  you  with  those  questions  of 
principle  on  which  there  are  in  the 
evidence  differences  of  view  which  the 


Committee  will  have  to  resolve  in  due 
course. 

We  might  begin  with  the  large  number 
of  registered  companies  now  on  the 
Register.  In  paragraph  191  of  your 
memorandum  it  is  stated  that  there  are 
now  some  370,000  companies  on  the 
Register  and  they  are  increasing  at  the  rate 
of  35,000  a year.  Is  that  approximately 

right  ? Sir  Richard  Powell : Yes . I will 

give  you  the  detailed  figures,  if  I may,  in  a 
moment,  but  I would  like  to  make  one 
preliminary  general  observation.  I am 
grateful  for  what  you  have  said  about  the 
direction  of  questions,  because  as  officials 
it  would  not  be  appropriate  for  us  to  dis- 
cuss policy  which  may  be  considered  by 
Ministers  after  your  Committee  has 
reported  and  on  which  we  shall  have  to 
advise  them  at  that  stage.  Secondly,  may 
I apologise  for  fielding  such  a large  team, 
but  I thought  it  would  be  right  that  the 
real  experts  should  come  and  deal  with 
your  questions.  I make  no  pretensions  to 
be  an  expert  in  company  law.  I am  here 


B 


1521 

(82462) 

Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


24th  March,  1961]  sir  richard  powell,  mr.  j.  leckie, 

MR.  R.  J.  W.  STACY,  MR*.  E.  W.  DEAN,  MR.  P.  J.  MANTLE 
MR.  H.  OSBORNE,  MR.  J.  M-.  CLARKE  AND  MR.  W.  B.  LANGFORD 


[Continued 


really  as  the  General  Manager  of  the 
Department  which  among  its  other  respon- 
sibilities has  this  responsibility  laid  upon 
it.  My  chief  concern  in  that  capacity  is, 
first,  to  see  that  the  burden  of  adminis- 
tration is  kept  as  low  as  is  consistent  with 
the  public  interest  and  is  not  made  more 
onerous  than  it  need  be,  and  second,  to 
see  that  the  enforcement  of  the  law  is 
practicable  and  that  it  is  not  brought  into 
contempt  by  not  being  capable  of  being 
adequately  enforced.  So  I would  hope 
you  will  allow  me  to  pass  the  ball  to  one 
of  the  other  witnesses  on  all  detailed 
questions  and  I would  regard  Mr.  Stacy, 
who  is  the  Under  Secretary  in  charge  of 
the  Insurance  and  Companies  Depart- 
ment, as  the  principal  witness,  if  that 
would  be  agreeable  to  you. 

6794.  By  all  means. On  the  figures 

at  the  moment,  I understand  there  have 
been  some  628,000  incorporations.  The 
register  now  totals  370,000.  The  rate  per 
year  increase  has  gone  up  in  the  following 
way,  taking  England,  Wales  and  Scotland 
together.  In  1948, 16,344  companies  were 
registered;  in  1953, 13,329;  in  1958,22,370; 
in  1960,  34,312;  and  this  year  it  is  going 
to  be  something  like  40,000  if  the  average 
so  far  is  kept  up.  So  it  has  risen  startlingly 
since  1958.  As  a result  of  that,  the  staff  of 
the  Registrars  of  Companies  including  the 
small  staff  in  Edinburgh,  has  had  to  be 
increased  from  211  in  1948  to  265  in  1953, 
333  in  1958  and  is  454  at  the  present  date! 

6795.  It  is  an  extraordinary  growth,  and 
there  seems  to  be  an  insatiable  appetite 

for  limited  companies. So  far  as  I can 

see,  there  is.  It  is  steadily  rising  and  there 
is  no  sign  of  any  decline. 

6796.  Perhaps  Mr.  Stacy  would  tell  us 
of  any  particular  difficulties  which  he  has 
to  contend  with  in  regard  to  these  very 

much  greater  numbers. Mr.  Stacy : We 

have  had,  as  the  Secretary  has  just  said, 
considerable  difficulties  in  finding  the 
numbers  of  staff  and  space  for  them. 
The  accommodation  is  extremely  tight. 
We  have  in  fact  had  to  think  in  terms  of  a 
new  building  for  the  Registrar  of  Com- 
panies, so  as  to  make  life  tolerable  both 
for  him  and  his  staff  and  the  persons  who 
visit  the  office,  and  we  have  had  very  con- 
siderable difficulties  under  that  head.  It 


has  resulted  in  quite  a fair  amount  of 
public  dissatisfaction  at  the  difficulty  of 
getting  prompt  answers  and  of  getting 
companies  registered  quickly;  all  very 
much  due  to  these  difficulties  of  staff  and 
accommodation.  It  also  presents  us  with 
a severe  problem,  which  is  perhaps  more 
relevant  under  another  head,  of  seeing  that 
the  companies  are  not  registered  by  names 
to  which  objection  can  be  taken.  The 
more  companies  get  registered,  the  greater 
that  particular  problem  becomes. 

6797.  As  you  exhaust  possible  names? 
■ Yes,  and  you  end  up  by  satisfying 
nobody  and  taking  a long  time  to  get  done 
what  is  regarded  as  perhaps  the  first  job  of 
the  Registrar,  which  is  to  get  the  company 
registered. 

Sir  Richard  Powell : I think  that  is  the 
principal  problem  here,  the  time  it  takes 
to  get  these  things  cleared,  which  leads  to 
impatience  on  the  part  of  the  public  and 
also  impatience  in  the  Board  of  Trade. 

6798.  What  is  the  average  period  from 
the  time  the  memorandum  is  deposited  to 
the  time  a certificate  of  incorporation  is 

issued. Mr.  Stacy : Some  18  months 

ago  it  was  taking  an  unconscionable  time 
to  launch  a company,  running  into  weeks. 

Mr.  Langford : As  regards  actual  regis- 
tration of  the  company,  about  seven  days, 
but  not  clearing  of  the  name— that  takes 
much  longer. 

6799.  Seven  days  one  would  think  was 

pretty  quick. As  quick  as  one  can  do 

it  at  the  moment. 

6800.  Can  you  suggest  any  remedy, 
short  of  making  it  more  difficult  to  incor- 
porate, short  of  discouraging  incorpora- 
tion, to  decrease  the  number  of  companies 

coming  on  the  register  every  year? 

Mr.  Stacy:  The  immediate  practical 
answer  is  to  find  more  staff  and  accom- 
modation, and  I think  we  may  be  over  the 
worst  of  that.  The  next  thing,  and  this 
lies  behind  many  of  our  recommendations, 
is  to  make  it  more  difficult  to  register 
companies  and  to  take  a tougher  line  in 
getting  rid  of  them  if  they  are  not  serving 
a useful  purpose. 

6801.  I believe  that  of  the  370,000 
companies  on  the  register  there  are  some 
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which  are  doing  no  business. Sir 

Richard  Powell : Yes. 

6802.  Would  it  help  matters  if  you 
could  get  rid  of  this  accumulation  of 
defunct  companies?  Do  they  do  any 

harm? They  take  up  some  storage 

space,  when  we  are  so  pressed  for  room 
to  keep  the  Register. 

6803.  And  I suppose  they  monopolise 

certain  names  ? They  do. 

6804.  Mr.  Mackinnon : A lot  of  people 
just  register  companies  to  match  a name 
or  trademark.  That  would  account  for 
quite  a substantial  number.  It  would  be 
rather  interesting  to  know  what  the 

number  of  those  would  be. Mr.  Stacy : 

Yes.  Companies  are  being  formed  which 
have  nothing  to  do  with  the  idea,  perhaps 
a little  out  of  date,  of  creating  a corporate 
body  of  persons  to  carry  on  a particular 
business.  They  seem  to  want  to  register  a 
company  for  many  other  reasons : in  fact 
fairly  recently  we  had  people  who  told  us 
that  they  wanted  the  company  registered 
in  order  to  strengthen  their  trademark; 
they  chose  the  same  name  as  their  trade- 
mark, and  told  us  that  this  company 
would  do  no  business. 

6805.  Purely  passive? Yes. 

6806.  I suppose  there  might  be  some 
piece  of  property  which  for  one  reason  or 
another  a person  would  rather  have  vested 

in  a company  than  keep  himself? Yes. 

Then  you  get  the  case  of  the  company 
which  is  formed  for  one  particular  piece  of 
business,  and  then,  that  finished,  the 
company  is  left  to  serve  no  particular 
purpose. 

6807.  Mr.  Lumsden:  Would  it  be  that 

where  perhaps  four  companies  amal- 
gamate into  one,  the  other  three  companies 
are  continued  merely  to  stop  others  using 
their  names? Yes. 

6808.  Professor  Gower : Some  of  these, 
I take  it,  are  moribund  companies  which 
you  just  have  not  had  time  to  strike  off 

under  section  353  ? Mr.  Langford:  We 

do  strike  off  about  5,000  a year  under 
section  353. 

6809.  That  is  an  enormous  number. 
We  have  recommended  in  evidence 


further  grounds  for  which  we  might  be 
entitled  to  strike  off  companies. 

6810.  Chairman : If  they  fail  to  make 

their  annual  return,  that  could  be  a 
ground? If  they  are  persistent  defaul- 

ters. One  of  our  major  problems  at  the 
moment  is  chasing  up  the  company  which 
does  not  file  its  annual  return. 

6811.  You  can  at  present  strike  off 

under  section  353  if  the  company  is  not 
carrying  on  any  business  or  not  in  opera- 
tion?  Yes,  and  it  depends  on  the 

interpretation  of  the  words  “ in  opera- 
tion ”. 

6812.  Would  it  be  easier  to  make  some 
specific  failures  or  defaults  grounds  for 

striking  off? 1 think  the  main  point  is 

persistent  default. 

Mr.  Dean : I think  we  have  in  mind  that 
in  that  case  we  should  apply  to  the  Court 
to  decide  whether  the  company  should  be 
struck  off. 

6813.  Professor  Gower:  Increasing  the 
fee  for  registering  the  annual  return  might 
help,  might  it  not?  At  the  moment  it  is 
cheaper  to  file  the  return  than  to  wind  up 
the  company.  If  it  cost  £5  a year  people 
might  not  be  so  willing  to  keep  it  up. 

Mr.  Stacy:  Then  you  would  be  faced 

with  chasing  the  £5. 

Sir  Richard  Powell:  It  would  be  helpful 
from  my  point  of  view,  to  make  the 
accounts  balance. 

6814.  Chairman : In  your  memorandum 

you  state:  “ Conditions  prescribing  a 
higher  minimum  membership  or  a mini- 
mum capital  could  easily  be  evaded.”. 
How  would  they  evade  these  require- 
ments?  Mr.  Stacy:  You  could  appoint 

persons  who  were  not  really  active  persons 
in  the  corporation. 

6815.  The  nominee  who  comes  into  the 

one-man  company  to  comply  with  the 
requirement? Yes. 

Mr.  Osborne:  Yes,  at  present  they  have 
pure  nominees  to  sign  the  memorandum. 

6816.  So  that  to  increase  the  statutory 

minimum  membership  would  not  be  much 
use? It  could  be  evaded. 
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6817.  By  use  of  nominees? Yes. 

6818.  How  about  a statutory  minimum 

capital? 1 think  that  it  is  probably 

quite  easy,  once  a company  has  been 
formed,  to  recover  capital  that  has  been 
put  in,  by  various  devices.  If  we  are 
talking  about  evasion,  they  could  not 
evade  the  condition  of  having  the  mini- 
mum capital  on  incorporation,  but  it 
might  be  rather  difficult  to  fix  a flat 
minimum  rate. 

6819.  That  is  the  difficulty  which 
occurred  to  me,  because  a sum  which 
might  be  derisory  in  one  case  might  be  penal 

in  another. Yes,  and  if  you  did  it  by 

putting  liability  on  the  signatories  to  the 
memorandum,  then  one  has  to  think  of 
the  typist  and  so  on  in  the  office  who  are 
usually  asked  to  sign  as  nominees,  and  it 
would  not  be  right  to  subject  them  to  a 
substantial  liability. 

6820.  Mr.  Richardson : It  would  be 
possible,  although  the  subscribers  might 
still  have  the  same  liability  as  now,  to 
provide  that  if  paid-up  capital  did  not 
reach  a certain  level  by  a certain  time,  the 

company  could  be  struck  off. Mr. 

Stacy:  That  would  be  fixing  a minimum 
paid-up  capital. 

Mr.  Osborne:  There  are  two  possibili- 
ties, to  fix  a minimum  on  which  tax  is  paid, 
or  a minimum  paid-up  capital. 

6821 . Chairman : It  occurred  to  me  that 
one  might  have  something  analogous  to 
the  minimum  subscription  of  a public 
company,  a statement  which  somebody 
might  have  to  sign.  Would  that  be  a 
possible  way?  You  could  if  necessary 
make  it  a requirement  before  commence- 
ment of  business  and  not  at  the  moment 

of  incorporation. There  are,  of  course, 

companies  without  share  capital  at  all. 

6822.  You  mean  guarantee  companies  ? 
Yes. 

Chairman:  That  is  another  thing  again. 
There  you  might  do  something  about  the 
number  of  members. 

6823.  Mr.  Lawson:  If  you  had  a mini- 
mum capital  requirement  in  the  private 
company,  would  not  the  promoters  who 
subscribed  for  the  shares  immediately 


borrow  the  money  back  again? That 

is  what  I had  in  mind  at  first  when  I said 
it  might  be  easy  to  recover  the  money. 
You  may  borrow  the  money  to  form  your 
company.  In  the  case  of  a private 
company  it  can  be  recovered  from  the 
company  and  control  would  perhaps  be 
rather  difficult. 

6824.  Mr.  Althaus:  Would  you  regard 
the  formation  of  a company  purely  for 
the  purpose  of  protection  of  a name  as 

undesirable? Mr.  Stacy : I suppose  it  is 

difficult  to  describe  it  as  an  abuse,  but  I 
should  doubt  whether  it  is  an  appropriate 
use  of  the  corporate  set-up. 

6825.  Chairman:  So  that  you  do  not 

think  these  expedients  would  be  very 
much  good,  but  you  think  it  would  be  a 
help  if  all  companies  were  required  to  file 
accounts.  That,  of  course,  goes  to  the 
abolition  of  the  exemptions  for  private 
companies,  which  is  one  of  the  issues 
which  this  Committee  will  have  to  con- 
sider.  Y es,  I think  the  general  feeling 

is  that  the  more  the  public  know  the 
better,  and  insofar  as  requiring  properly 
audited  accounts  from  all  companies,  if 
this  also  serves  the  purpose  of  reducing  the 
number  of  companies  that  is  all  to  the 
good. 

6826.  Mr.  Lumsden : Would  it  be  prac- 
ticable to  provide  that  when  a company 
went  out  of  existence,  the  name  that  the 
company  had  used  should  not  be  available 
for  use  by  any  other  company  for  five 
years,  or  ten  years,  which  might  avoid  the 
practice  of  immediately  incorporating 
another  company  to  protect  the  name  of 

a company  you  have  wound  up? Mr. 

Langford:  I think  from  my  point  of  view 
it  would  be  almost  impossible  to  operate. 
I would  rather  have  companies  registered 
to  protect  names  than  that. 

6827.  Chairman:  Supposing  one  re- 
quired all  candidates  for  incorporation 
to  file  statutory  declarations  stating  really 
what  they  proposed  to  do  and  gave  the 
Board  of  Trade  or  the  Registrar  power  to 
refuse  registration  if  they  did  not  think 
there  was  any  solid  or  reasonable  ground 

for  granting  incorporation  ? Sir 

Richard  Powell:  I do  not  think  it  would 
be  practicable  to  administer.  We  should 
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have  to  have  an  enormous  corps  of 
inspectors  to  go  around  and  police  it. 

6828.  Mr.  Richardson : Returning  to 

paid-up  capital,  if  it  was  thought  desirable 
to  fix  a minimum  paid-up  capital  of,  say, 
£10,000,  would  you  not  think  that  would 
have  the  effect  of  making  a most  dramatic 
reduction  in  the  number  of  companies 
incorporated  each  year? Mr.  Lang- 

ford: It  certainly  would.  The  great 
majority  of  companies  have  a paid-up 
capital  of  £1,000  or  less,  many  of  them 
£100. 

6829.  Chairman:  Some  even  as  low  as 
£2.  You  suggest  all  companies  should  be 
required  to  pay  an  annual  registration 

renewal  fee? Sir  Richard  Powell: 

Again  with  the  object  of  getting  com- 
panies who  have  gone  out  of  business  to 
get  themselves  wound  up  or  struck  off 
instead  of  just  remaining  on  the  register. 

6830.  It  would  be  a neat  and  clear 
default  on  which  the  proceedings  to  strike 

off  could  be  taken? Yes,  it  would  be 

a strengthening  of  the  existing  powers. 

Mr.  Stacy:  We  also  have  a feeling  that 
it  would  create  an  impression  that  being 
a company  was  a more  serious  business, 
and  not  something  to  be  had  just  for  the 
asking. 

6831.  What  sort  of  figure  would  one 
have?  Would  it  have  to  be  a flat  rate,  or 
linked  to  the  amount  of  issued  capital,  or 
what?  Would  one  have  any  kind  of 

sliding  scale? We  have  not  in  fact 

thought  this  one  through,  but  I would 
have  thought  it  would  have  to  be  a flat 
rate. 

6832.  Then  of  course  one  is  apt  to 
consider  political  factors  to  some  extent. 
I am  never'  quite  sure  how  far  they  should 
enter  into  these  enquiries.  If  a specific 
paid-up  capital  or  annual  renewal  fee 
were  required,  might  not  a cry  be  raised 
that  the  door  of  incorporation  was  being 

closed  to  the  little  man? Yes,  there 

might  well  be  that  criticism. 

6833.  The  other  side  of  the  picture  is 
that  unless  the  person  has  sufficient 
means,  he  ought  not  to  embark  on  a 
limited  liability  company,  but  that  is  not 


so  easy  to  present  as  the  other. 1 

would  have  thought  it  is  a perfectly 
defensible  line,  as  you  say.  and  I would 
have  thought  that  it  could  be  defended  in 
Parliament  if  it  were  thought  right  to  take 
that  course. 

6834.  That  and  the  filing  of  accounts 
are  probably  the  best  suggestions  that  you 

have  been  able  to  think  of,  are  they  ? 

Mr.  Langford:  I think  there  would  have 
to  be  some  effective  means  of  removing 
the  companies  from  the  register  if  they 
failed  to  pay  the  annual  renewal  fee. 

6835.  Partly  the  object  of  having  one 
is  to  create  a possibility  or  probability  of 
default  on  which  there  could  be  striking 

off  proceedings  ? Yes.  There  would  be 

a lot  of  administrative  work  involved  in 
such  a scheme,  though  I do  not  say  it  is 
impracticable. 

Sir  Richard  Powell:  It  would  mean 
moving  more  rapidly  than  now.  You 
could  not  allow  failure  to  pay  a fee  to 
continue  for  as  long  as  failure  to  provide 
an  annual  return  now  continues,  other- 
wise the  system  would  be  brought  into 
disrepute. 

6836.  Chairman:  Yes,  perhaps  21  days 

in  arrears? 1 was  thinking  of  some- 

thing like  three  months,  but  it  would 
certainly  mean  a considerable  burden  on 
the  Registrar’s  staff,  to  police  the  system. 
We  would  have  to  give  them  a warning 
that  if  they  failed  to  pay  within  a certain 
time,  proceedings  would  be  taken  to  strike 
them  off,  or  whatever  it  was. 

Mr.  Langford:  I think  in  the  first  year 
or  two  there  would  be  a tremendous 
number  of  companies  defaulting.  You 
might  get  down  to  an  even  keel  in  a few 
years. 

6837.  Professor  Gower:  Would  it  not 
be  administratively  much  easier  if  annual 
returns  all  had  to  come  in  on  the  same 
day?  At  the  moment  you  are  keeping 
check  on  each  company  to  see  whether 
they  put  in  their  annual  return  at  a 
particular  time.  If  every  company  had  to 
have  its  return  in  within  three  months 
from  1st  January,  you  would  know  where 
you  were.  It  would  make  a rush  at  a 
particular  time  of  the  year,  of  course. 
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6838.  Chairman:  It  would  be  worse 
than  the  football  pools  for  the  Post  Office. 

At  the  moment  we  do  at  certain 

times  of  the  year  pursue  the  defaulters, 

6839.  Professor  Gower:  At  that  time 
some  of  them  are  two  years  in  default. 
1 agree. 

Mr.  Dean:  One  of  the  difficulties  of  this 
use  of  the  striking  off  procedure  might  be 
that  the  Courts  would  be  inundated  with 
restoration  proceedings,  where  creditors 
wanted  to  get  their  money  back. 

Sir  Richard  Powell : At  the  moment  I 
gather  about  90,000  companies  default 
each  year  in  filing  their  annual  returns,  of 
which  about  10  per  cent,  or  less  are  old 
well-established  companies,  new  com- 
panies 50  per  cent,  or  more;  it  is  a con- 
siderable job  chasing  up  these  90,000. 

6840.  Mr.  Mackinnon:  The  5,000  that 
are  struck  off  each  year  are  the  ultimate 
residue  of  those  that  do  not  come  up  to 

scratch  of  the  90,000. Mr.  Langford: 

Yes,  some  request  us  to  strike  off,  others 
we  cannot  trace  at  all  and  decide  to  strike 
off  on  our  own  responsibility. 

6841 . Chairman:  That  seems  to  exhaust 
the  possibilities  as  regards  our  first  point. 

Sir  Richard  Powell:  There  is  one 

point  on  that,  about  the  pre-fabricated 
company,  which  we  mentioned,  and  we 
hope  that  the  Committee  will  express  a 
view  on  that,  whether  it  is  desirable  in  the 
public  interest  to  have  these  off-the-shelf 
companies  w hich  are  not  in  business  at  all 
until  somebody  buys  them. 

6842.  One  of  the  witnesses  for  the  Law 
Society  said  that  he  found  this  a very 
valuable  aid  in  his  own  practice  and  there 
is  no  reason  why  it  should  be  limited. 

Does  it  do  any  real  harm? Mr. 

Leckie : Until  they  are  bought  and  become 
active,  they  are  in  continual  default. 

Mr.  Langford:  Yes,  and  when  the  busi- 
ness is  sold,  those  people  again  default. 
There  is  very'  great  difficulty  in  tracing  the 
people  responsible  for  the  submission  of 
returns. 

6843.  Do  you  think  it  would  be 

administratively  possible  to  stop  this  ? 


Sir  Richard  Powell:  I agree  it  is  very 
difficult.  I cannot  see  any  easy  way  of 
doing  it. 

Mr.  Scott:  If  the  sale  of  existing  com- 
panies were  prevented,  in  some  ways 
would  that  not  accentuate  the  problem  we 
have  already  referred  to?  You  would 
have  more  people  forming  new  companies. 

6844.  Mr.  Mackinnon:  You  said  it 
takes  seven  days  from  the  date  the  papers 
are  lodged  before  the  registration  is  put 
through.  How  long  does  it  take,  before 

those  seven  days,  to  clear  the  name  ? 

Mr.  Langford:  That  depends  on  the  name 
asked  for.  If  it  is  a name  that  the  Regis- 
trar considers  desirable,  you  will  get  it 
within  a week.  If  it  is  a pretentious  name 
or  one  which  has  to  be  justified,  if  we  have 
to  write  back  for  justification  and  consult 
other  people,  it  can  take  time. 

6845.  So  in  a straightforward  case  you 

could  confirm  in  a fortnight? Yes. 

6846.  Mrs.  Naylor:  I do  not  quite 
understand  why  it  is  difficult  to  trace 
those  responsible  for  making  the  returns 

in  respect  of  off-the-shelf  companies. 

A certain  person  who  sold  companies, 
lost  some  of  his  records  and  does  not 
know  to  whom  he  sold  the  companies. 
We  do  not  know  whom  we  should  follow 
up.  We  have  no  director's  name  on  the 
file,  we  have  no  effective  registered  office. 

6847.  Chairman:  Are  these  companies 

put  into  cold  storage,  so  to  speak,  after 
thev  have  been  incorporated  until  they  are 
sold? Yes. 

6848.  They  could  be  incorporated  say- 
ing their  registration  will  be  in  England  or 
Scotland,  but  they  need  not  particularise  ? 

Yes,  they  put  in  an  address  of  the 

registered  office  but  that  address  will 
cease  to  be  the  registered  office  when  the 
company  is  sold ; it  is  the  address  of  the 
vendor. 

6849.  Professor  Gower:  If  you  require  a 
substantial  minimum  paid-up  capital  on 
incorporation,  you  would  put  these  chaps 

out  of  business. Or  a substantial 

annual  renewal  fee. 

6850.  Mr.  Watson:  Have  you  thought 
of  any  flat  rate  figure  for  the  annual 
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renewal  fee?  £5  would  produce  about 

£2  million  a year. 1 would  not  think  of 

it  in  terms  of  revenue  producing,  but 
something  resulting  in  better  enforcement. 

6851.  But  it  would  enable  an  extension 
of  your  organisation  to  take  place  and  the 

cost  to  be  met  from  this  source. 

Mr.  Stacy : I think,  as  regards  the  off-the- 
shelf  company,  the  general  feeling  is  again 
whether  the  incorporation  of  companies 
has  not  become  too  light-hearted,  too 
frivolous  in  some  cases.  This  all  seems  to 
be  part  of  the  over-facility  with  which 
companies  can  be  formed. 

6852.  Chairman:  My  suggestion  of  a 
statutory  declaration  showing  that  the 
company  has  been  formed  for  some 
sensible  definitive  purpose,  I think  you  all 
say,  w’ould  probably  be  administratively 
impossible  because  the  Department  would 
be  inundated  with  applications  each  of 
which  would  have  to  be  adjudicated  on? 
Sir  Richard  Powell : Yes. 

6853.  Mr.  Lumsden : Would  it  be  of 

assistance  if  some  further  information  had 
to  be  lodged  along  with  the  incorporation 
papers  ? I am  thinking  of  the  notification 
of  the  proposed  registered  office,  and 
possibly  the  name  and  address  of  at  least 
one  proposed  director,  to  be  lodged  with 
the  incorporation  papers. Mr.  Lang- 

ford: I think  it  would  help  a lot,  at  least  in 
enforcement. 

6854.  Chairman:  Given  this  very  large 

number  of  companies,  predominantly 
private  companies,  one  ought  to  consider, 
in  thinking  about  making  it  more  difficult, 
what  actual  abuses  there  are.  Very 
roughly,  of  the  private  companies  incor- 
porated in  any  given  year,  how  many  are 
still  living,  say,  three  years  after?  How 
many  have  gone  out  of  business  through 
insolvency  and  how  many  have  simply 
faded  away?  It  would  be  helpful  if  one 
knew  what  abuses  there  were,  how  many 
people  lose  money  through  dealing  with  a 
small  company  and  how  many  lose  just  as 
much  through  dealing  with  a little  partner- 
ship.  Sir  Richard  Powell:  I think  we 

might  look  and  see  if  we  can  give  you  any 
information  like  that,  but  I am  sure  it 
would  be  difficult  to  do.  We  could 
certainly  see. 


6855.  The  winding-up  figures  are  not 
dramatic.  One  would  expect  some  to  get 
wound  up  on  the  ground  of  insolvency, 
but  there  would  remain  some  who  just 
faded  away,  leave  their  shop  or  registered 

office  and  disappear. Yes,  they  go  to 

make  up  the  370,000. 

6856.  Mr.  Brown:  On  this  question  of 
exempt  private  companies  filing  accounts, 
there  is  quite  a lot  of  evidence  on  both 
sides  of  this  case.  Would  there  be  any 
difficulties  if  the  statutory'  maximum 
number  of  shareholders  were  reduced 
from  the  present  50,  so  that  the  larger 
exempt  companies  were  knocked  out  and 
the  smaller  ones  with,  say,  1 0 or  20  share- 
holders were  allowed  to  continue  exempt  ? 

Mr.  Langford:  l think  the  majority  of 

exempt  private  companies  are  very  small, 
with  no  more  than  10  or  20  shareholders. 

6857.  If  one  did  not  wish  to  affect  them, 

but  only  to  affect  the  £1  million  com- 
panies?  1 don’t  think  there  would  be 

many  in  that  category.  It  would  not  be 
helpful. 

6858.  It  may  not  be  helpful  to  the 

Board  of  Trade — you  are  looking  at  it 
from  a different  point  of  view' — but  would 
there  be  any  difficulty  ? Not  to  us. 

6859.  Chairman : We  might  pass  to 
another  matter,  private  companies.  The 
first  point  here  is  whether  anything  should 
be  done  to  ensure  continuity  of  manage- 
ment on  the  death  of  a sole  director  or  one 
of  two  members.  Is  there  anything  in  the 
proposals  which  have  been  made  for  a 
statutory  minimum  of  two  directors  and/or 
three  members.  If  we  made  it  obligatory 
on  a private  company  to  have  two 
directors,  that  probably  means  that  the 
two  founder  members  will  also  be  direc- 
tors. When  one  of  them  dies,  there  would 
be  a director  who  could  secure  continuity 
under  Table  A;  the  continuing  director 
would  act  for  the  purpose  of  making  up  a 

quorum. Sir  Richard  Powell:  We  think 

this  would  be  a helpful  thing;  from  our 
point  of  view  it  would  be  a good  idea. 

6860.  Then  we  will  note  that  as  prima 

facie  a good  idea.  I do  not  see  that  it 
could  do  any  harm. No,  we  certainly 
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think  it  would  do  some  good  in  maintain- 
ing continuity  of  management  and  carry- 
ing on  the  business. 

6861.  As  to  the  suggestion  that  you 
should  have  a minimum  number  of  three 
members,  that  has  its  attractions  I think, 
but  I do  not  know  what  you  think  of  the 
objection  that  it  would  rather  cut  across 
the  quite  common  case  of  two  brothers,  or 
a husband  and  wife,  say,  starting  a small 
limited  company  and  who  would  not  want 

to  have  an  outsider  there? Mr.  Stacy : 

Yes,  it  would  cut  across  that  case,  but  we 
were  looking  at  it  from  the  point  of  view 
of  the  continuity  of  management.  The 
husband  and  wife  might  both  be  killed  in 
the  same  car  accident. 

6862.  I do  not  know  whether  that 

requirement  would  create  difficulties? 

Sir  Richard  Powell : Only  the  same  sort  of 
difficulty  as  has  already  been  mentioned, 
namely,  if  we  make  things  more  difficult, 
and  this  would  be  in  a sense  making  things 
more  difficult,  what  sort  of  criticism  might 
be  made  in  Parliament.  Should  we  be 
able  to  defend  it? 

6863.  If  we  are  to  do  anything  at  all, 
you  would  prefer  having  a minimum  of 
three  members  to  a minimum  of  two  with 

at  least  two  directors? We  would  like 

to  have  both.  I cannot  myself  see  why  it 
should  be  any  handicap  to  the  conduct 
of  a legitimate  business. 

6864.  Then  we  must  consider  that. 
The  other  point  on  private  companies 
concerns  the  nature  and  size  of  the 
administrative  problems  involved  if  the 
exemptions  now  conferred  on  exempt 
private  companies  were  withdrawn  so  that 

they  all  had  to  file  accounts. Mr. 

Stacy : I think  we  could  cope  with  that. 
We  might  have  to  find  more  space.  It  is 
true  that  some  300,000  more  companies 
would  have  to  file  accounts,  but  adminis- 
tratively it  is  not  very  difficult.  Already 
the  Registrar  has  to  make  sure  that  the 
certificate  of  exemption  is  there  and  is  in 
order.  I do  not  think  the  difficulty  of 
seeing  that  the  accounts  were  there  would 
present  a great  problem. 

Sir  Richard  Powell : As  the  filing  of  the 
accounts  and  of  the  annual  return  are 


simultaneous,  it  would  simply  be  a 
problem  of  finding  room  to  keep  the 
documents. 

6865.  Professor  Gower : You  would 
make  a lot  of  room  if  you  could  cut  out 
the  requirement  that  the  annual  returns 

should  contain  a list  of  members. Y es, 

but  at  present  a full  list  of  members  is 
only  required  every  three  years. 

Professor  Gower:  Anyone  who  wants  to 
see  who  the  members  are  only  has  to  go  to 
the  company’s  office. 

6866.  Mr.  Scott:  It  is  very  valuable  to 

know  who  are  the  members  of  a company, 
even  if  it  is  only  obtained  every  three 
years.  If  you  know  that  the  members  of 
company  A are  also  in  company  B,  you 
don’t  mind  if  the  information  is  three 
years  old. Yes. 

6867.  And  they  can  make  their  search 

at  the  Registrar’s  office  without  the  com- 
pany being  aware  of  it? Yes. 

6868.  Chairman:  So  that  problem 
would  not  be  an  insurmountable  one? 
Then,  as  regards  the  prohibition  of 
partnerships  with  more  than  20  members, 
the  upshot  of  the  view  you  express  in  your 
memorandum  is  that  you  see  no  difficulty 
in  this  restriction  being  abolished  so  far  as 
professional  partnerships  are  concerned, 

as  distinct  from  trading  partnerships? 

Mr.  Stacy:  Yes,  but  we  did  mention  the 
professions  who  had  made  representations 
to  us  and  where  it  did  seem  to  us  that 
there  would  be  a case  for  consideration, 
namely,  the  solicitors  and  accountants.  1 
think  we  mentioned  those  specifically  in 
our  paper. 

Sir  Richard  Powell:  I don’t  think  I 
should  like  very  much  to  be  put  in  the 
position  of  deciding  what  is  a profession. 
If  it  could  be  limited  to  those  who  made 
representations  on  this,  they  are  in  fact 
solicitors  and  accountants  only,  it  would 
be  perfectly  easy  but  if  we  widened  it 
extensively  and  we  had  to  try  to  decide 
what  was  or  was  not  a profession,  I think 
our  life  would  become  rather  difficult. 

6869.  Yes,  I should  have  thought  so 

too.  How  do  you  propose  to  cope 
with  it? 1 think  we  would  simply 
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say  that  certain  recognised  professions 
would  be  exempted,  and  particularly 
these  two,  solicitors  and  accountants, 
which  are  the  ones  where  the  main  prob- 
lem lies  and  the  only  ones  which  have 
pressed  us  for  this  modification  in  the  law. 

Mr.  Stacy : I suppose  we  could  have  the 
bodies  in  question  specified  in  a schedule 
to  the  Act,  but  we  would  not  want 
provision  for  professions  to  be  added  at 
the  discretion  of  the  Board  of  Trade. 

Sir  Richard  Powell:  We  would  prefer  to 
leave  it  for  the  next  Companies  Act  but 
one. 

6870.  You  think  that  would  be  too 

difficult? 1 think  we  might  get  into 

great  difficulties. 

6871.  There  are  some  insoluble  prob- 
lems; the  optician  who  prescribes  for 
glasses  at  the  back  of  his  shop  and  is 
exercising  his  profession  as  an  oculist, 
then  makes  the  spectacles  and  sells  them 
in  the  front  of  his  shop  and  then  he  is 
trading.  You  get  lines  of  demarcation 
which  it  is  really  impossible  to  act  on. 
You  would  be  prepared  to  operate  the 
thing  if  it  was  done  with  a schedule  and 

specific  bodies  only  included? Yes,  I 

do  not  think  there  would  be  any  difficulty. 

Mr.  Leckie:  Retain  the  present  prohibi- 
tion but  have  an  exception  for  people  who 
were  members  of  specific  bodies  in  the 
■exercise  of  their  profession. 

6872.  Mr.  Lawson:  What  is  the  point 
of  retaining  the  prohibition  at  all  ? Would 
there  really  be  any  harm  in  allowing  a 
commercial  partnership  to  have  more  than 

20  persons? Mr.  Stacy:  We  had  it  in 

mind  that  it  was  causing  no  difficulty  in 
the  commercial  field  and  we  thought  there 
might  be  difficulties  about  agreeing  to  the 
removal  of  the  limit  there.  It  was  stated 
in  a famous  law-suit  that  the  limitation 
was  intended  “ to  prevent  the  mischief 
arising  from  large  trading  undertakings 
being  carried  on  by  large  fluctuating 
bodies  so  that  persons  dealing  with  them 
did  not  know  with  whom  they  were  con- 
tracting”. We  have  not  found  any 
evidence  that  this  restriction  is  causing 
difficulty  in  the  commercial  field. 

Mr.  Osborne:  There  is  no  penalty  for 
this,  of  course. 


6873.  Chairman:  The  old  difficulties  of 
suing  a partnership  have  been  largely  done 
away  with  for  practical  purposes  by  the 
Rules  of  the  Supreme  Court — you  can  sue 
the  partners  in  their  firm  name  and  get 
judgment  against  the  firm — but  that  does 
not  alter  the  fact  that  if  your  judgment  is 
to  bear  fruit  at  some  time,  you  have  to 
hunt  out  the  individual  partners  and  levy 
execution  on  them.  Whether  that  would 
be  at  all  a handicap  if  there  were  200 

partners,  I do  not  know. Sir  Richard 

Powell:  I think  the  system  of  registration 
of  business  names  would  break  down  very 
quickly  if  you  had  constant  change  over 
a large  number  of  partners. 

Mr.  Lawson:  It  is  extremely  unlikely 
that  many  commercial  undertakings  would 
take  advantage  of  a larger  number  of 
partners  if  it  were  allowed.  I was 
wondering  if  we  could  get  over  your 
difficulties  by  removing  the  prohibition 
altogether,  bearing  in  mind  that  only  a 
few  professions  would  be  likely  to  take 
advantage. 

6874.  Mr.  Scott:  There  are  sometimes 
occasions  when,  say,  21  or  23  companies, 
just  over  the  minimum,  combine  together 
to  build  some  big  thing  like  a steelworks 
in  a foreign  country.  They  are  in  fact 
carrying  on  business  in  partnership  in  that 
particular  venture.  That  is  not  the  sort  of 
thing  we  have  been  considering,  but  these 
ad  hoc  partnerships  are  not  infrequent. 
They  sometimes  do  in  fact  form  companies 
to  act  as  a centralising  agency,  but  it  is  not 
unknown  for  some  20  companies  to  want 
to  combine  together  in  the  organisation  of 
some  big  construction.  Strictly  speaking 
it  would  fall  within  that  section.  Does  it 
do  any  good?  Is  it  desirable  to  restrict 

them  from  doing  that? Mr.  Stacy:  If 

you  maintain  the  existing  limit,  and  wish 
to  deal  with  this  sort  of  case  you  would,  I 
agree,  be  faced  with  having  to  allow 
exemptions  in  particular  cases  such  as  that 
one. 

6875.  I wonder  how  you  would  exer- 
cise your  discretion  in  such  a case,whether 
it  really  serves  a useful  purpose  to  have 

them  in  at  all? Sir  Richard  Powell:  I 

think  it  is  something  that  should  be  looked 
at.  It  is  not  a thing  I have  personally 
considered  at  all.  I think  we  should  look 
at  that  again. 
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Mr . Stacy:  I suppose  if  conditions  of 
incorporation  were  made  more  difficult, 
conditions  could  change  and  there  might 
be  more  interest  in  trading  partnerships. 
Then  you  might  find  difficulties  if  the 
restriction  were  removed. 

Chairman:  One  of  the  witnesses  we  have 
seen,  from  the  United  States,  was  one  of 
187  partners  I think,  and  they  met 
together  once  a year. 

6876.  Mr.  Althaus:  There  are  in  fact  a 
number  of  activities  which  are  normally 
carried  on  by  way  of  partnership  other 
than  the  two  which  have  been  mentioned. 
I suppose  it  would  not  be  too  difficult  to 

include  all  these  in  a schedule. Sir 

Richard  Powell:  Do  you  mean  civil 
engineering  and  that  kind  of  thing? 

6877.  Yes,  various  activities  which  are 

carried  on  habitually  by  way  of  partner- 
ship.  Mr.  Stacy:  Which  might  be 

readily  accepted  and  placed  in  the 
schedule. 

Sir  Richard  Powell:  I think  we  would 
accept  anything  which  did  not  leave  the 
description  to  us  to  decide  whether  a 
particular  body  should  be  exempted  or 
not.  We  would  not  mind  how  long  the 
list  was. 

6878.  Professor  Gower:  If  you  remove 
the  restriction  on  commercial  partner- 
ships, are  you  satisfied  that  advertising  for 
partners  would  be  an  offence  under  the 

Prevention  of  Fraud  Act? Mr.  Dean: 

The  first  difficulty  is  whether  that  is  in  the 
Act  at  all — it  is  doubtful. 

6879.  If  you  made  reckless  or  fraudu- 
lent statements  you  would  be  covered 
by  section  13  if  you  were  inviting  people 
to  subscribe  for  shares.  But  I am  not 
sure,  if  you  invited  them  to  come  into  a 
partnership,  what  the  position  would  be 

under  the  section? 1 doubt  if  the  offer 

of  a partnership,  as  such,  is  covered  at 
the  moment. 

6880.  Chairman:  I do  not  think  that  we 
can  carry  that  much  farther  this  morning. 
Has  anyone  any  thoughts  on  the  limitation 
of  banking  partnerships  to  ten  ? I do  not 
think  we  have  had  any  evidence  on  that. 

Mr.  Stacy:  No,  we  have  had  no 

representations  on  banking  partnerships. 


6881.  Then  the  next  point  is  a change  of 
objects  by  companies  licensed  to  dispense 
with  the  word  limited.  The  point  here  is 
that  there  is  a fair  body  of  opinion  in 
favour  of  the  view  that  the  alteration  of  a 
company’s  objects  ought  in  general  to  be 
made  easier.  If  companies  were  therefore 
in  future  able  to  change  their  objects  to 
any  extent  by  special  resolution,  I take  it 
that  the  Board  of  Trade  would  want  to  be 
assured  that  they  would  still  have  a voice 
in  a change  of  the  objects  of  section  19 

companies? Mr.  Stacy:  Yes,  we 

would.  All  we  can  do  at  the  moment,  if 
there  is  an  unauthorised  change  of  objects 
by  such  a company,  is  to  invite  the  com- 
pany to  pass  another  resolution  putting  it 
right,  rescinding  it  or  amending  it.  If 
they  declined  to  do  that,  then  we  would 
revoke  the  section  19  licence.  I cannot 
think,  as  a matter  of  fact,  that  that  has 
ever  happened,  or  that  we  have  had  any 
difficulty  upon  that  score.  But  we  would 
agree  that  is  not  enough  and  we  should 
like  to  have  power  to  veto  undesirable 
changes.  Our  feeling  is  that  if  a company 
has  built  up  assets  by  obtaining  money 
from  the  public  under  certain  conditions 
with  our  blessing,  they  should  not  be  free 
to  turn  those  assets  to  some  other  quite 
different  type  of  purpose,  not  a section  19 
purpose,  adopting  “ limited  ” in  the 
process. 

6882.  Supposing  the  law  were  altered  so 

that  objects  could  be  changed  by  special 
resolution  without  any  of  the  present 
restrictions  in  section  5 (1),  would  you 
like  to  see  a provision  under  which  altera- 
tions in  the  case  of  a section  19  company 
should  not  be  effected  except  by  special 
resolution  of  that  company  approved  by 
the  Board  of  Trade? Yes. 

6883.  And  then  you  would  have  a 
provision  that  that  approval  must  be 
annexed  to  the  special  resolution  and 
bound  up  in  all  copies  of  the  articles — 

that  type  of  provision  ? Y es,  we  would 

want  that. 

6884.  You  think  that  would  probably 
be  more  convenient  than  the  rather  round- 
about way  of  taking  away  the  licence,, 
except  that  that  would  remain  as  a 

sanction? Mr.  Leckie:  That  may  not 

be  effective;  they  can  add  the  word 
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‘limited’  and  they  are  free  to  go  ahead 
as  they  like. 

6885.  But  one  would  get  over  that  if 

one  said  in  the  first  place  there  is  to  be 
no  alteration  in  the  objects  until  it  has 
been  adopted  by  special  resolution  and 
approved  by  the  Board  of  Trade  ? Yes. 

6886.  Professor  Gower:  You  do  want  to 
retain  this  power  to  license  companies  to 

dispense  with  ‘limited’? Mr.  Stacy : 

It  gives  us  a lot  of  trouble  to  work  and 
also  entails  much  thought,  but  we  think 
it  does  serve  a useful  purpose. 

6887.  It  enables  some  companies  to 

acquire  a kind  of  cachet  which  others  do 
not  get? Yes. 

6888.  Is  this  really  one  of  your  jobs,  to 
decide  what  are  highly  respectable  associa- 
tions and  what  are  slightly  less  respectable 

associations? We  have  been  doing  it 

for  a long  time,  and  we  have  got  rather  to 
like  it ! 

6889.  Mr.  Lumsden : Does  Mr.  Stacy 
mean  that  once  a company  is  a section  19 
company  it  must  always  be  a section  19 

company? In  effect,  that  is  what  we 

are  saying. 

6890.  So  that  there  would  be  no  power 
by  any  means  to  convert  a section  19 
company  into  an  ordinary  company? 
That  seems  to  be  the  implication  of  what 
you  were  saying  and  I wanted  to  clear  that 

up. The  change  must  be  made  with 

our  permission. 

6891.  Yes — with  your  permission,  not 

without  it? No. 

6892.  Chairman:  The  Charity  Com- 
missioners do  not  much  like  the  section  19 

arrangements  ? 1 think,  Lord  Jenkins, 

they  have  a feeling  that  charities  are  not 
appropriate  bodies  to  be  within  the 
Companies  Act  and  should  be  taken  out. 
There  may  be  a case  for  that,  but  we  do 
not  see  how  we  should  be  able  to  imple- 
ment that;  any  company  could  include 
among  its  objects  one  or  two  which  were 
not  charitable,  and  so  they  would  have  to 
be  registered  under  the  Companies  Acts. 
The  definition  of  a charity  is  I gather  by  no 
means  easy;  it  is  a very  controversial 


matter.  So  that  it  might  not  be  easy  to 
make  sure  that  charities  did  not  in  fact 
come  under  the  Companies  Act.  There 
has  been  criticism  of  the  provision  which 
is  in  our  model  form  of  memorandum 
under  which  we  do  in  effect  take  away  the 
benefit  of  limited  liability  from  the 
directors  of  a section  19  company  in  so  far 
as  the  company  holds  property  subject  to 
the  jurisdiction  of  the  Charity  Com- 
missioners. Our  feeling  is  that  there  is 
probably  some  force  in  that  objection  and 
we  are  in  fact  not  too  happy  about  that 
provision.  But  the  Charity  Commis- 
sioners think  that  it  does  not  go  further 
than  the  existing  law  and  would  like  to  see 
it  kept.  We  rather  defer  to  their  wishes  in 
this  matter  at  the  moment,  but  we  do 
think  that  there  may  be  a case  for  the 
objection  that  has  been  raised  to  it. 

6893.  Yes.  I do  not  think  we  can  do 
much  about  that  today  because  it  brings 
in  charities  which,  as  you  say,  is  a very 
complicated  matter.  What  the  Com- 
missioners want  to  be  sure  about  is  that 
property  devoted  to  charitable  purposes 
should  be  held  in  trust  for  those  purposes. 
Yes. 

6894.  I do  not  think,  unless  anyone  has 
got  any  solution  to  this  problem,  that  we 
can  usefully  discuss  it  further.  Then  the 
next  point  is  the  proposed  highway  code 
for  directors.  I gather  you  think  that 
would  not  be  a bad  thing  for  what  it  was 

worth? Sir  Richard  Powell : Yes;  we 

think  it  might  be  quite  a useful  thing  if  it 
could  be  done,  but  I do  not  think  we 
would  suggest  that  either  the  Board  of 
Trade  should  do  it  or  that  it  should  be 
given  any  statutory  force.  But  it  would  be 
a useful  thing  to  have — rather  comparable 
to  the  rules  the  City  drew  up  for  take-over 
bids.  We  had  in  mind  that  it  would  be  a 
good  thing  to  have  the  statutory  require- 
ments set  out  fairly  clearly  and  some 
digest — if  that  is  the  appropriate  word — 
of  the  case  law  on  the  subject  that  could 
be  available  to  all  directors.  But  we  hope 
that  some  outside  body  might  take  it  on 
and  do  that.  I do  not  think  it  could  be 
given  legal  force  because  I am  sure  it 
would  be  impossible  to  make  it  compre- 
hensive; something  would  certainly  be  left 
out  which  would  then  be  creating  a gap  in 
legislation. 
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6895.  In  fact,  it  would  have  to  be  made 
plain  really  on  the  cover  of  the  document 
that  it  had  no  statutory  effect,  but  was 
intended  as  general  guidance  to  directors 

in  finding  out  what  their  duties  were?- 

Yes.  We  do  send  out  now  to  companies  a 
sort  of  digest  of  the  provisions  of  the 
Companies  Act  relating  to  directors,  I 
think,  when  people  inquire,  and  this 
would  be  an  elaboration  of  that. 

6896.  Yes.  The  next  one  is  directors’ 
dealings  in  the  shares  of  their  own  com- 
panies, which  is  dealt  with  in  paragraph 
34  of  your  memorandum.  That  deals 
with  the  register  kept  of  directors’  share- 
holdings under  section  195 ; and  you  think 
that  “ there  is  probably  a case  for  requiring 
that  the  register  should  be  open  for  inspec- 
tion by  members  and  debenture  holders  at 
all  times”.  I think  that  most  of  our 
witnesses  have  taken  the  same  view,  that  is 
to  say  that  the  register  ought  to  be  kept 
open  at  all  times  during  usual  business 

hours  like  the  register  of  members. 

Yes;  we  can  see  no  objection  to  this  on 
administrative  grounds;  it  would  certainly 
mean  no  problem  for  the  Board  of  Trade 
and  I do  not  think  it  would  put  any 
unjustifiable  burden  on  the  companies. 

6897.  Forgive  me,  I ought  to  know  this, 

but  does  a copy  of  this  register  have  to  be 
sent  to  the  Registrar  of  companies  and 
filed? No. 

6898.  Then  it  would  not  affect  you? 
Not  at  all. 

6899.  Then  we  have  had  a good  deal  of 
discussion  as  regards  leakage  of  con- 
fidential information,  and  we  did  have 
some  figures  in  particular  relating  to 
various  recent  take-over  bids  in  which  it 
was  made  clear  that  there  was  very  active 
dealing  in  those  shares  before  the  bids  were 
announced,  which  suggested  that  some- 
body was  acting  on  inside  information. 
Whether  he  was  a person  who  ought  to 
act  upon  it  or  not,  one  would  not  know. 
It  has  been  suggested  that  where  there  are 
significant  movements  of  share  prices  in 
such  circumstances  there  ought  to  be 
some  sort  of  inquiry  as  to  who  is  respon- 
sible, where  he  got  his  information  from, 
and  so  on;  and  of  course  this  recommen- 
dation goes  on  to  suggest  that  the  Board 
of  Trade  should  undertake  such  an 


inquiry.  What  would  your  view  be  about 

that  ? Mr.  Stacy ; I think  you  would  be 

asking  the  Board  of  Trade  to  take  on 
something  which  would  be  extremely 
difficult.  In  the  first  place,  I imagine  we 
would  be  asked  to  make  inquiries  of  this 
sort  on  quite  a large  number  of  occasions. 
Whenever  there  was  any  wide  fluctuation 
in  share  values,  it  would  be  suggested  that 
there  was  something  suspicious  and  that 
the  Board  of  Trade  should  look  into  it. 
Then  I am  not  at  all  sure  how  we  could  in 
fact  ever  discover  whether,  for  example,  a 
director  had  given  a friend  of  his,  over 
lunch,  a friend  who  might  have  nothing  to 
do  with  the  company,  some  private 
information  which  enabled  that  friend  to 
make  something.  The  favour  might  per- 
haps be  returned  in  due  course  the  other 
way  round.  I do  not  see  how  one  could 
possibly  discover  whether  anything  of  that 
sort  had  happened. 

6900.  No,  because  there  are  so  many 

different  ways  in  which  information  can 
be  passed  on  or  picked  up  by  astute 
people  that  it  is  rather  difficult  to  sort 
out? Yes. 

6901.  Mr.  Althaus : And  there  may  be 
so  many  different  factors  which  gave  rise 
to  the  price  fluctuations;  a rise  or  fall  in 
shares  might  not  necessarily  be  only 

because  of  this  kind  of  indiscretion? 

But  that  would  not  prevent  an  immediate 
appeal  to  the  Board  of  Trade  to  inquire. 
We  would  have  to  say  on  a good  many 
occasions  that  we  did  not  think  there  was 
a case.  And  then,  once  again,  the 
criticism  would  be  made:  “Well,  the 
Board  of  Trade  have  the  power  which  they 
do  not  use.”. 

6902.  Professor  Gower:  Yes,  but  surely 

you  have  got  the  power  already? Yes, 

we  have  already  got  power  to  investigate 
the  ownership  of  shares  but  we  do  not 
want  it  to  be  assumed  that  when  there  are 
fluctuations  in  share  values  it  is  for  the 
Board  of  Trade  at  once  to  make  inquiries 
to  see  whether  information  has  been  given 
improperly. 

Sir  Richard  Powell:  I think  if  we  were 
expected  to  act  in  this  sort  of  way  there 
would  have  to  be  some  sort  of  preliminary 
screening — for  example,  after  a request 
from  the  Stock  Exchange.  I am  sure  we 
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could  not  just  plunge  straight  in  and 
investigate  any  complaint  from  any  mem- 
ber of  the  public : it  would  put  us  in  a most 
difficult  position  if  we  had  to  decide 
whether  there  was  a prima  facie  case  for 
investigation. 

Mr.  Osborne:  The  disclosure  of  informa- 
tion in  itself  is  not  an  offence. 

6903.  Chairman : The  answer,  then,  to 
this  is  that  you  would  not  object  to  being 
concerned  in  such  an  inquiry  in  a case 
where  the  material  available  was  suffi- 
ciently definite  in  character  to  enable  an 
inquiry  to  be  conducted  with  some  hope  of 

success? Sir  Richard  Powell:  Yes, 

exactly,  if  by  that  you  mean,  Sir,  that  the 
evidence  had  been  sifted  by  somebody 
before  it  came  to  the  Board  of  Trade  at  all. 

6904.  Then  there  is  a question  which  I 
think  really  is  one  of  the  policy  questions 
which  I said  at  the  beginning  we  were  not 
going  to  trouble  you  with,  but  it  really 
follows  on  from  the  leakage  of  confidential 
information  that  we  have  been  mention- 
ing, and  that  is  the  question  whether  a 
director  or  others  profiting  from  inside 
information  should  be  made  accountable 

to  the  aggrieved  shareholders  ? 1 think 

we  would  feel  this  would  be  extremely 
difficult  to  do.  Who  would  the  “ others  ” 
be  and  how  would  you  prove  that  they  had 
got  their  information  from  some  un- 
authorised source,  and  how  could  you  get 
at  them?  There  are  so  many  ways  of 
doing  this  kind  of  thing  that  it  would  be 
almost  impossible  to  police  a provision  of 
this  kind. 

6905.  Inside  information  would  not 

necessarily  be  information  improperly 
obtained? No. 

6906.  But  it  would  rather  be  informa- 
tion improperly  used? Yes. 

6907.  A possible  line  of  approach  would 
be  to  say  that  a director  contracting  with 
shareholders  in  the  company  for  the  sale 
or  the  purchase  of  shares  would  be  under 
obligation  to  disclose  everything  he  knew 

about  the  shares? 1 think  that  might 

be  easy  if  it  were  a director  you  could  con- 
trol, but  I should  have  thought  a director 
might  tip  off  a third  party  to  act  on  his 
behalf  to  acquire  shares  or  do  the  dealing, 


and  it  would  very  likely  be  very  hard  to 
catch  him. 

6908.  I appreciate  that. 1 am  sure 

that  if  you  made  a director  liable  it  would 
be  almost  an  encouragement  to  proceed  in 
that  indirect  way. 

6909.  Mr.  Lumsden : Have  the  Board  of 

Trade  received  many  complaints  on  this 
score,  that  there  has  been  improper 
dealing? 1 do  not  know  of  any. 

6910.  Chairman:  One  has  had  I think  in 
some  of  our  evidence,  of  which  there  is  a 
great  deal,  cases  of  people  grumbling  that 
their  directors  have  approached  them  and 
bought  their  shares  at  half-a-crown  and 
then,  in  a fortnight’s  time,  there  was  some 
take-over  arrangement  and  the  directors 
sold  their  holdings  at  a considerable  profit. 
I think  we  have  had  a certain  amount  of 

evidence  of  transactions  of  that  sort. 

The  Board  of  Trade  have  not  had  a great 
volume  of  complaints  about  this  but  I 
agree  with  you  that  that  does  not  mean 
that  it  has  not  occurred. 

6911.  There  has  been  no  great  volume 
of  complaints.  On  the  other  hand,  it  is 
not  simply  a hypothetical  point  brought 

out  to  seal  an  imaginary  leak. No,  I 

should  have  thought  not,  and  I should 
have  thought  there  was  ground  for  think- 
ing that  this  sort  of  thing  did  happen. 

6912.  I am  reminded  that  there  was  the 

case  of  the  General,  London  and  Urban 
Properties  Limited,  in  which  Mr.  Fay  was 
the  Inspector,  and  that  that  kind  of  com- 
plaint arose  there. Mr.  Clarke : I think 

to  some  extent  that  may  have  happened  in 
that  case. 

6913.  I do  not  think  there  is  any  great 
volume,  but  I think  cases  have  occurred. 

Sir  Richard  Powell : I am  sure  that  is 

true. 

6914.  And  not  so  long  ago  ? -No. 

6915.  Then  we  might  turn  to  the  pro- 
tection of  minorities;  and  that  raises  the 
question  of  the  exercise  of  the  Board  of 
Trade’s  powers  of  inspection;  and  refer- 
ence is  made  to  section  165  ( b ) and 
section  169  (3),  which  we  might  perhaps 
look  at.  Section  165  (b)  (i)  enables  the 
Board  of  Trade  to  appoint  inspectors  if  it 
appears  to  the  Board  that  there  are  circum- 
stances suggesting  “that  its  business  is 
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being  conducted  with  intent  to  defraud  its 
creditors  or  the  creditors  of  any  other 
person  or  otherwise  for  a fraudulent  or 
unlawful  purpose  or  in  a manner  oppres- 
sive of  any  part  of  its  members  or  that 
it  was  formed  for  any  fraudulent  or 
unlawful  purpose  ”.  And  then  there  is 
section  165  (b)  (/if):  “ that  its  members 
have  not  been  given  all  the  information 
with  respect  to  its  affairs  which  they  might 
reasonably  expect  Then,  in  certain 
circumstances,  section  1 69  (3),  gives  the 
Board  power  to  present  a petition  for  the 
winding  up  of  the  company.  Now  it  is 
suggested  that  the  Board  does  not  make 
full  enough  use  of  those  inspection 
provisions  and  of  those  two  sections  in 
particular,  and  complaints  are  made  that 
the  whole  process  is  too  slow.  Have  you 
anything  to  add  upon  that  in  addition  to 
what  you  have  said  in  paragraph  49  of 

your  memorandum? Mr.  Stacy : The 

trouble  we  often  find  is  that  when  repre- 
sentations are  made  to  us  of  a case  of 
oppression  the  facts  which  constitute, 
or  are  alleged  to  constitute,  oppression 
are  already  known:  we  are  presented 
with  the  full  case  of  oppression;  there 
is  therefore  no  case  for  us  to  appoint 
an  inspector  (whose  job  after  all  is  to  dis- 
cover the  facts)  when  the  parties  affected 
have  already  discovered  the  facts  for 
themselves.  It  is  a fact-finding  investiga- 
tion. If  we  are  already  presented  with  the 
facts  of  the  alleged  oppression,  then  the 
oppressed  members  already  have — this  has 
been  our  view — their  remedy  under 
section  210.  I know  it  has  been  said  that 
that  section  has  not  provided  as  good  a 
remedy  as  may  have  been  expected, 
although  I believe,  according  to  evidence 
given  before  this  Committee  by  Mr.  Regis- 
trar Berkeley,  that  there  has  been  an 
improvement  in  that  respect  particularly 
since  recent  decisions  by  the  Courts. 

6916.  There  was  Scottish  Co-operative 
Wholesale  Ltd.  v.  Meyer , a Scots  appeal 
decided  by  the  House  of  Lords,  and  re 
H.  R.  Harmer  Ltd.  decided  in  the  Court  of 

Appeal Yes.  We  feel  that  if  the  facts 

are  known  the  parties  have  a remedy  and 
can  go  to  the  Court  under  section  210,  if 
necessary  getting  a legal  aid  certificate.  If 
in  fact  they  do  not  fall  within  the  category 
of  persons  entitled  to  a legal  aid  certificate, 


and  therefore  cannot  avail  themselves  of 
that  remedy,  that  perhaps  is  a question  of 
the  limit  set  for  the  application  of  a legal 
aid  certificate.  If  in  the  light  of  an 
inspection  there  was  a good  case  for  the 
Board  to  seek  an  order  under  section  210 
then  we  would  be  ready  to  undertake  it. 
In  fact  we  have  not  found  that  sort  of  case 
because  so  often  the  facts  are  already 
known  and  the  remedy  is  there. 

6917.  Professor  Gower:  But  is  not  this  a 
bit  of  a vicious  circle  ? The  attitude  seems 
to  be  that  if  one  makes  out  a prima  facie 
case  of  oppression,  then  you  say,  “ We  are 
not  going  to  appoint  an  inspector  because 
you  already  know  the  facts.”.  On  the 
other  hand,  if  you  do  not  make  out  a 
prima  facie  case,  you  say,  “ You  have 
made  out  no  prima  facie  case  and  therefore 

we  cannot  appoint  an  inspector.”. 

Mr.  Dean : But  that  is  not  so,  if  you  mean 
prima  facie  in  the  legal  sense. 

6918.  With  respect,  I have  known  from 
my  own  personal  experience  one  or  two 
cases  where  you  certainly  required  some 
evidence  before  you  of  a pretty  strong 
character  before  you  were  prepared  to  do 
anything,  and  have  turned  people  down 
because  they  have  not  produced  that 

evidence. Sir  Richard  Powell:  Surely 

that  is  right  of  the  Board  of  Trade,  because 
I do  not  think  we  can  plunge  in  without 
being  reasonably  satisfied  that  there  are 
grounds  for  it.  This  is  a very  difficult 
problem  where  we  are  holding  the  balance 
between  protecting  the  public  on  the  one 
hand  and  interfering  with  legitimate 
business  on  the  other.  It  is  a difficult  act 
of  judgment.  I think  we  should  be  more 
criticised  for  interfering  unnecessarily 
than  for  being  perhaps  rather  slow  or 
reluctant  to  use  these  powers. 

6919.  Mr.  Mackinnon:  But  surely  sec- 
tion 165  is  designed  as  a sort  of  prelude 
to  section  210,  because  it  says:  “If  it 
appears  to  the  Board  of  Trade  that  there 
are  circumstances  suggesting.  . . .”  That 
seems  to  me  to  be  a long  way  short  of  a 
prima  facie  case  of  oppression  under 
section  210.  I quite  agree  the  Board  of 
Trade  will  be  criticised  for  interfering  if 
they  do  intervene,  and  they  will  equally  be 
criticised  by  minority  sufferers  for  not 
intervening  if  they  do  not  intervene,  and  it 
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may  be  a difficult  balance  to  hold,  but  I do 
venture  to  suggest  that  there  is  a no-man's 
land  there  which  the  Board  of  Trade  can 
cover.  One  gets  cases  where  the  circum- 
stances may  be  highly  suspicious  and  the 
minority  shareholder  can  get  no  informa- 
tion from  the  directors  and  he  gets  com- 
pletely stuck.  In  those  circumstances  there 
is  nothing  in  section  210  to  assist  him,  and 
there  could  be  a very  strong  case  for 
intervention  by  the  Board  of  Trade.  Do 
not  think  I am  being  critical  of  the  Board 
of  Trade,  but  I would  venture  to  suggest 
that  you  could  intervene  long  before  you 

reach  section  210. 1 quite  agree  and  I 

hope  I did  not  suggest  that  was  the  line  we 
would  take.  I was  taking  more  the  point 
that  I think  the  Board  of  Trade  has  got  to 
be  reasonably  satisfied  that  there  are 
grounds  for  intervention  before  it  does 
intervene. 

6920.  Of  course. 1 think,  as  I have 

said,  that  we  would  be  more  criticised  for 
excessive  use  of  this  power,  in  circum- 
stances where  it  turned  out  it  was  not 
justified,  than  for  not  using  it  sufficiently. 
Whether  such  circumstances  as  you  have 
mentioned  have  arisen  I do  not  know;  I 
have  not  been  long  enough  at  the  Board  of 
Trade  to  know  the  answer  to  that. 

Mr.  Clarke : In  fact,  there  has  been  an 
appointment  under  this  section  to  deal 
with  that  particular  aspect  of  the  case,  but 
what  we  find  in  oppression  cases  fre- 
quently is  that  they  are  family  cases  where 
both  sides  have  full  knowledge  of  what  is 
going  on.  They  come  to  us,  not  really 
because  they  want  further  facts  but 
because,  quite  naturally,  they  think  they 
may  be  able  to  bolster  up  their  application 
under  section  210  by  going  to  the  Board  of 
Trade.  If  the  facts  are  known,  we  have 
not  thought  that  it  is  the  duty  of  the 
Board  of  Trade  to  start  inquiries. 

6921.  Professor  Gower : Surely  your 
powers  are  a little  more  than  that,  taking 
all  these  sections  together,  are  they 

not? 1 was  addressing  myself  to  the 

point  that  we  were  discussing — oppression. 

6922.  Yes,  I was  thinking  of  that. 
Under  the  scheme  of  those  sections  where 
you  have  appointed  an  inspector  you  can 
then,  under  section  169  (3)  and  (4)  your- 
selves institute  proceedings  instead  of 


leaving  it  to  a shareholder  to  do  this  at  his 
own  expense,  and  if  you  decline  to  appoint 
an  inspector  you  strike  at  the  whole 
possibility  of  invoking  that  remedy.  Did 
not  whoever  drafted  this  visualise  the 
Board  of  Trade  as  a kind  of  guardian 
of  oppressed  investors  to  act  on  their 
behalf?  If  you  turn  down  the  original 
application  for  an  inspection  you  ham- 
string yourselves  here,  because  you  then 
have  no  power  yourselves  to  take  proceed- 
ings under  section  210  or  in  the  name  of 
the  company,  and  you  have  no  power  then 
yourselves  to  petition  to  wind  up  the 

company. That  is  a question,  of 

course,  of  interpretation. 

Mr.  Dcan\  I do  not  think  the  Act 
intended  that  the  Board  of  Trade  should 
act  as  a lawyer  for  every'  oppressed 
minority.  I think  that  if  once  we  have 
appointed  an  inspector  to  find  the  facts, 
and  if  in  that  case  there  is  public  interest, 
then  we  might  take  proceedings.  But  it  is 
not  the  case  that  whenever  we  have  an 
inspection  and  find  there  is  oppression  the 
Board  of  Trade  should  act  as  a lawyer  for 
the  minority  concerned. 

6923.  You  have  power  to  do  so? 

We  should  be  overriding  the  legal  aid 
scheme  if  we  started  acting  for  every 
minority  concerned. 

6924.  Have  you  ever  in  fact  exercised 

this  power? Not  yet. 

6925.  Or  taken  proceedings  in  the  name 

of  a company? No. 

6926.  There  is  one  case  where,  under 

the  wording  of  the  Act,  you  are  told  you 
must  appoint  unless  you  are  satisfied  there 
are  not  any  gounds — that  is  section  172  (3) 
I think — and  there  is  at  least  one  case,  I 
think  I am  right  in  saying,  where,  although 
the  required  number  of  shareholders 
applied  for  an  investigation,  you  declined 
to  do  so  unless  they  could  produce  some 
evidence,  which  surely  is  completely  con- 
trary to  the  section. TTiat  would 

depend  upon  the  application.  If  the 
application  discloses  that  the  purpose  of 
the  parties  was  not  a proper  one,  or  if 
there  seemed  to  be  no  good  reason  for  it; 
we  cannot  just  be  used  by  any  party  which 
wants  to  discover  information.  I agree  the 
onus  is  upon  us  to  justify  refusal  but  as  I 
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say  it  depends  very  much  on  the  applica- 
tion. If  the  application  is  for  an  inquiry 
for  some  purpose  which  we  cannot  regard 
as  a good  one,  then  we  are  bound  to  refuse 
it. 

6927.  Surely  in  a particular  case,  which 
I expect  you  know  as  well  as  I do,  there 
was  no  difficulty  about  saying  there  was  a 
proper  purpose?  You  just  played  for 
time  by  asking  for  more  information.  As 
a result  of  that  the  facts  came  out  and  the 
application  was  withdrawn. — - — Yes;  but 
the  application  there  was  certainly  for  two 
purposes,  which  the  Board  of  Trade  cer- 
tainly at  that  time  did  not  regard  as  proper 
ones.  There  were  reasons  given  in  the 
application,  if  I remember  rightly,  which 
the  Board  of  Trade  were  satisfied  were  not 
proper  reasons,  and  therefore  they  turned 
it  down.  What  they  did  say  was  that  if  the 
200  applicants  gave  a good  reason  then 
there  would  be  no  difficulty. 

Sir  Richard  Powell:  We  presumably 
took  the  view  that  the  application  was 
vexatious.  We  have  to  be  satisfied  that 
the  application  is  not  vexatious;  there  is  a 
duty  laid  upon  us  to  satisfy  ourselves 
about  that. 

6928.  I thought  you  said  that  you  were 
not  satisfied  at  that  moment  that  it  was 

vexatious? Mr.  Dean:  There  was  no 

good  reason  given  by  all  the  applicants. 

6929.  There  does  not  have  to  be  under 

section  172. Reasons  were  given 

which,  in  the  view  of  the  Board  of  Trade 
at  that  time,  were  not  proper  reasons. 
That  must  be  at  the  discretion  of  the 
Board.  If  they  are  so  satisfied,  I do  not 
think  they  can  exercise  that  power. 

6930.  If  you  said  that  you  were  satisfied 

they  were  vexatious,  that  would  be  one 
thing,  but  you  did  not  say  that:  you  said: 
“ At  the  moment  we  are  not  satisfied:  it 
may  be  vexatious.  Give  us  more  informa- 
tion and  more  evidence.”. 1 think  we 

said  that  it  was  being  made  without  good 
reason,  which  is  part  of  the  definition  of 
‘vexatious’.  I think  ‘vexatious’  means 
“ without  good  reason  or  for  an 
improper  purpose”,  and  if  I remember 
rightly  I think  it  was  said  that  it  was 
‘without  good  reason’.  That  was  the 
ground  why  we  would  not  appoint. 


6931.  Chairman:  ‘Good reason’  seems 

to  have  been  given  a rather  special  mean- 
ing.  The  Board  took  advice  on  this 

particular  matter. 

6932.  We  have  had  complaints  that  this 
inspection  procedure  is  too  slow  in  its 
operation,  and  the  effective  answer  of  the 
Board  of  Trade  to  that  is  that,  after  all, 
you  cannot  go  round  charging  companies 
with  improper  conduct,  as  you  are  doing 
by  implication  if  you  appoint  an  inspec- 
tor, unless  you  are  satisfied  there  is  some- 
thing in  it;  and  in  order  to  find  that  out 
you  have  got  to  investigate  to  some 

extent,  and  that  takes  time? Yes, 

unless  some  good  reason  for  investigation 
is  given  at  the  beginning.  In  fact,  in  one 
case,  we  made  an  appointment  within  four 
days  of  the  matter  coming  to  our  notice. 
It  depends  entirely  on  the  case  that  is 
presented.  If  it  is  merely  some  sort  of  wild 
allegation  obviously  we  cannot  move  upon 
it,  and  it  frequently  takes  a long  time  to 
get  any  definite  evidence  of  any  grounds 
from  the  complainant.  We  have  gone  so 
far  as  to  suggest  in  one  case  that  if  there 
was  a witness,  let  him  come  to  see  us  and 
he  did,  and  in  fact  he  convinced  us  that  we 
were  right  not  to  appoint ! 

Mr.  Stacy:  We  have  such  a large  num- 
ber of  appeals  made  to  us  to  appoint 
inspectors  that  if  every  time  we  said, 
“ Look,  there  may  be  something  in  this; 
let  us  appoint  an  inspector  to  find  out  ”, 
we  should  be  appointing  inspectors  the 
whole  time  and  doing  damage  all  the  way 
round  to  the  company  and  to  its  members 
generally,  and  I think  it  is  certain  there 
would  be  a protest  at  intervention  by 
Whitehall  on  this  scale. 

6933 .  Then  there  is  another  point  made, 
that,  having  got  the  statement  of  facts  from 
the  complainant,  the  Board  of  Trade  sends 
a copy  to  the  board  of  the  company  con- 
cerned and  puts  them  on  their  guard. 

First  of  all,  we  get  the  agreement  of  the 
person  who  has  made  the  representations 
to  our  passing  on  his  representations  to 
the  board  for  their  comments,  but  that  is 
all  part  again  of  the  process  of  making 
certain  that  we  do  not  intervene  on  a one- 
sided case,  because  we  must  hear  what  the 
other  side  have  to  say. 
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6934.  Can  you  suggest  any  means — 
various  people  have  mentioned  this — of 
-evolving  some  form  of  procedure  under 
which  the  order  appointing  the  inspector 

•can  be  kept  secret  ? Sir  Richard  Powell : 

So  far  as  I know.  Sir,  there  is  no  need  to 
have  any  publicity  at  all.  We  can  have  a 
private  investigation.  I think  that  it  is 
considered  on  each  occasion  on  its  merits, 
whether  it  is  or  is  not  in  the  public  interest 
to  make  an  announcement,  but  the  fact 
that  an  inspector  has  been  appointed  soon 
becomes  known. 

Mr.  Clarke : In  private  companies  we  do 
not  normally  publish — in  fact,  I remember 
only  one  case  where  we  have  published  a 
notice  of  the  appointment.  As  the 
Secretary  has  said,  it  is  done  in  the  case  of 
public  companies  usually  because  it  is 
thought  that  already  there  is  a good  deal  of 
publicity ; and  the  fact  that  the  application 
has  been  made  has  usually  appeared  long 
before  in  the  Press,  whether  or  not  an 
appointment  has  been  made. 

6935.  Mr.  Fay  made  the  suggestion  that 
two  inspectors  should  be  appointed  for  all 
important  investigations,  one  a lawyer  and 
the  other  an  accountant  and  he  also  rather 
stressed  the  importance  of  more  clerical 
assistance  than  he  had  when  he  acted  as  an 

inspector. That,  of  course,  Sir,  is 

generally  done  in  important  cases,  to  have 
a member  of  the  Bar,  frequently  a Q.C., 
and  an  accountant  is  also  appointed,  but 
there  are  cases  which  are  not  of  an 
accountancy  nature  and,  again  perhaps, 
cases  which  are  not  of  a legal  nature.  So 
that  it  would  probably  be  right  that  the 
Board  of  Trade  should  have  a discretion. 
In  the  case  about  which  you  spoke  it  was 
certainly  thought  at  first  that  there  was  no 
need  for  an  accountancy  inquiry,  but  in 
asking  Mr.  Fay  to  act  we  did  tell  him  that 
we  were  allocating  a qualified  Board  of 
Trade  accountant  to  assist  him  in  his 
inquiry.  We  always  had  in  mind  that  if  at 
a later  date  it  became  necessary  we  would 
certainly  appoint  a joint  inspector.  The 
question  of  clerical  staff  is  always  a most 
difficult  one.  If  a member  of  the  Bar  were 
appointed  alone,  of  course,  then  he  would 
need  clerical  assistance  and,  as  I have  said, 
it  is  usual  when  there  is  an  accountant  also 
appointed,  that  the  accountant  uses  his 
own  clerical  staff. 


6936.  The  accountant  provides  his 

clerical  staff? Yes,  and  that  is  paid  for 

as  part  of  the  costs  of  the  investigation. 

6937.  Yes.  So  that  Mr.  Fay's  experi- 
ence was  perhaps  a little  unfortunate, 
although  I appreciate  that  he  was  given 

high  grade  accountancy  assistance. 

The  Board  of  Trade,  had  they  thought  he 
was  not  getting  the  necessary  assistance, 
would  certainly  have  been  only  too  happy 
to  appoint  an  accountant. 

6938.  That  seems  to  be  covered.  Then 
Mr.  Fay  suggested  that  the  inspector 
should  be  empowered  to  take  possession 

of  books  and  documents. That  w ould 

be  most  difficult.  It  might  be  helpful  to 
him,  but  it  would  be  most  difficult  because 
as  far  as  books  of  account  are  concerned 
the  Act  says  that  they  must  be  at  the 
registered  office  of  the  company,  or  some 
other  place  of  business,  so  that  they  are 
available  to  the  directors,  which  is  surely 
very  proper.  Then  again  all  statutory 
books,  minute  books,  registers  of  share- 
holders, and  all  that  sort  of  thing,  have  to 
be  at  the  registered  office  of  the  company, 
so  there  again  it  would  be  difficult.  I think 
I am  right  in  saying  we  have  not  found 
much  difficulty  in  obtaining,  as  indeed  we 
are  entitled  to,  information  on  inspection, 
and,  in  fact,  when  we  have  gone  into  most 
of  our  inspectors’  offices  we  have  found  all 
the  company’s  books  lined  up  being 
inspected  and  examined,  and  so  there  has 
never  seemed  to  be  a great  deal  of 
difficulty,  although,  of  course,  it  could 
arise. 

6939.  Then  Mr.  Fay’s  third  suggestion, 
as  I have  got  it  noted  here,  is  that  the 
Board  of  Trade  should  have  power  to 
order  an  investigation  into  companies 
allied  to  but  not  actually  subsidiaries  of  the 

investigated  company. Sir  Richard 

Powell:  I think  that  if  the  inspector 
engaged  on  a particular  investigation 
recommended  to  the  Board  of  Trade  that 
he  should  have  power  to  extend  his  investi- 
gation into  the  affairs  of  a company  allied 
to  the  one  actually  under  investigation,  we 
should  have  power  to  authorise  that. 

Chairman : I think  it  might  be  convenient 
now  if  members  of  the  Committee  could 
put  any  questions  they  have  got  on  what 
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we  have  been  discussing  so  far — and  then 
we  could  resume  after  lunch. 

6940.  Mrs.  Naylor : Can  you  conceive 
of  any  alternative  system  to  the  Board  of 
Trade  appointing  their  own  inspectors? 
I am  thinking  of  the  possibility  of  ensuring 
minority  representation  on  the  board  of  a 
company  in  a situation  such  as  is  presented 
to  you,  when  people  are  applying  for  an 
investigation.  At  the  back  of  my  mind  I 
have  the  American  system  of  cumulative 
voting,  but  I am  not  asking  you  to  com- 
ment upon  that,  but  merely  on  the  general 
principle  that,  if  there  is  an  application  by 
10  per  cent,  of  the  members  for  a meeting 
to  be  convened,  a representative  of  that 
10  per  cent,  minority  might  have  a seat  on 

the  board,  say,  for  a year? Mr.  Leckie: 

Do  you  mean,  in  effect,  that  on  a petition 
by  not  less  than  1 0 per  cent,  of  the  mem- 
bers, the  Board  of  Trade  should  have 
power  to  appoint  a particular  nominee  as 
a director  willy-nilly? 

6941.  Yes:  if  the  10  per  cent,  voted  for 
a nominee,  they  would  in  effect  be  acting 

as  their  own  inspector? Mr.  Dean : 

Giving  that  director  the  powers  of  an 
inspector? 

6942.  No,  giving  the  representative  of  a 
minority  of  a minimum  of  10  per  cent., 

the  power  of  a director? Yes,  but  such 

a power  would  not  help  very  much  if  he 
was  in  a minority. 

6943.  You  do  not  think  that  access  to 

books  and  being  present  at  board  meet- 
ings would  help  ? 1 think  in  the  case  of 

General,  London  and  Urban  Properties 
one  of  the  complainants  did  get  on  the 
board,  and  it  certainly  did  not  help  him 
very  much.  I think  this  goes  to  the  whole 
question  of  minorities,  whether  there 
should  be  involuntary  minorities,  or  not, 
and  that  is  really  a much  larger  question. 

I do  not.  think  one  can  go  much  further 
than  an  inspection  if  one  has  minorities. 

6944.  But  it  seems  to  be  such  a vicious 
circle.  There  is  the  stigma  of  inspection; 
one  cannot  appoint  an  inspector  until  the 
stigma  is  already  there,  and  so  many  of 
these  inspections  turn  out  to  be  mere  post 
mortems  because  you  insist  on  a case 

being  proved. Not  proved.  I still  say 

what  is  required  is  some  evidence,  not 


merely  a statement  of  suspicion,  but  it  is. 
certainly  not  a question  of  proof  before 
there  is  an  appointment  of  an  inspector. 

Sir  Richard  Powell:  I should  have 
thought  that  a resolution  appointing: 
somebody  a director  by  direction  of  the 
Board  of  Trade  would  have  been  quite  as 
bad  as  appointing  an  inspector,  because  it 
would  cast  just  as  much  of  a cloud  over  the 
affairs  of  the  company,  I should  have 
thought. 

6945.  Mrs.  Naylor : Have  you  any  views 

about  cumulative  voting  as  a general 
principle? Mr.  Stacy:  No,  I think  not. 

6946.  Mr.  Richardson:  If  the  Board  of 
Trade  appoint  inspectors  is  there  any 
difference  in  practice  between  the  powers 
they  exercise  under  section  1 64  and  section 
165  (b).  Section  164  lays  down  the  require- 
ment of  an  application  by  a certain 
proportion,  or  whatever  it  may  be,  in  order 
to  make  the  application  valid,  and  specific- 
ally, under  subsection  (2),  the  requirement 
is  laid  down  that  “ the  application  shall  be 
supported  by  such  evidence  as  the  Board 

of  Trade  may  require ”.  Section  165  ( a ) 

is  mandatory.  Section  165  ( b ) contains 
words  to  which  Mr.  Mackinnon  has 
already  referred,  but  which  seem  to  me  to 
give  a wider  power  than  the  Board  of 
Trade  might  wish  to  exercise  under 
section  164.  Does  that  in  fact  guide  you 

in  practice  or  not? r Mr.  Dean:  I doubt 

if  in  practice  there  is  a great  deal  of 
difference  because  if  the  application  under 
section  164  is  based  merely  on  the 
inefficiency  of  the  management,  then 
clearly  it  is  not  a starter,  but  if  it  is  in  fact 
based  on  fraud  or  misfeasance,  then  it 
comes  very  much  into  the  same  sphere  as 
section  165  (Z>).  Therefore,  it  is  very  diffi- 
cult in  practice  to  say  that  there  is  any 
great  distinction  between  the  two. 

Mr.  Clarke:  Mr.  Richardson,  are  you 
suggesting  that  we  should  go  through  the 
same  formalities  ? 

6947.  No,  I am  wondering  what 
different  nature  of  evidence  you  require, 
because  it  is  difficult  on  the  face  of  it  to  see, 
as  Mr.  Dean  has  said,  what  is  being  got  at 

by  the  section. Section  165  is  not 

necessarily  on  an  application  at  all. 
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6948.  No,  certainly  not. So  that  we 

do  not  have  to  sift  an  application  before 
we  go  in. 

6949.  But  in  practice,  although  formally 
there  is  no  application  under  section  165, 
I should  have  guessed  that  the  Board  of 
Trade  in  fact  would  act  upon  a complaint, 

which  in  a sense  is  an  application? 

Usually,  but  not  always. 

6950.  Then  the  other  question  I want 
your  help  upon  which  concerns  me  a bit 
arises  out  of  the  General,  London  and 
Urban  Properties  case.  I think  that  during 
the  course  of  that  inspection  a take-over 
bid  was  in  fact  made  for  the  company,  and 
my  calculation  is  that  the  price  of  the 
ordinary  shares  very  much  turned  on 
whether  or  not  there  was  a case  for  mis- 
feasance which  could  be  substantiated. 
Prima  facie,  it  does  seem  an  extraordinary 
situation  that  a bid  can  be  made  while  the 
inspector  is  investigating,  especially  since 
the  bidder  probably  cannot  say  what  he 

thinks  he  knows. That  is  the  difficulty 

of  the  difference  between  liquidation  and 
inspectorship.  If  you  have  a liquidation 
you  have  it  as  a protective  measure  to  look 
after  the  assets,  whereas  with  an  inspector- 
ship there  is  an  inspection  and,  until  the 
report  is  made,  not  much  else. 

Sir  Richard  Powell : There  is  no  stand- 
still. 

Mr.  Clarke : There  is  no  stopping  the 
directors  who  still  go  on  with  their 
business  as  the  law  stands  at  present. 

6951.  Can  you  think  of  any  measure  of 

protection  that  might  be  adopted? 

Mr.  Dean : Where  it  is  possible,  which 
might  be  a rare  case,  we  can  get  an  interim 
report  from  the  inspectors  and  publish 
that  ; that  is,  as  I say,  if  it  is  possible  in  a 
particular  case.  We  have  published 
interim  reports  in  other  cases, -admittedly 
because  there  has  been  a criminal  offence; 
but  it  could  be  done  in  an  appropriate  case 
if  the  inspector  could  produce  an  interim 
report  which  would  indicate  the  position. 
But  that  is  going  to  be  very  rare  because, 
if  he  is  only  halfway  through  his  investiga- 
tion, he  is  not  able  to  report  very  much. 

6952.  Would  the  Board  of  Trade,  if 
those  circumstances  arose,  when  inspect- 
ing the  circular  that  it  was  proposed 


should  be  sent  out,  require  something  to 

be  inserted  dealing  with  the  position? 

It  has  never  arisen  in  practice. 

Mr.  Osborne:  No;  but  if  there  were  an 
interim  report  we  should  require  it  to  be 
mentioned  before  we  gave  permission ; a 
circular  can  go  out  without  our  per- 
mission; and  that  is  not  one  of  the  con- 
ditions in  our  rules  for  licensed  dealers. 
But  if  a circular  came  to  us  for  permission, 
then  I am  pretty  sure  that  we  should  in 
fact  require  that  sort  of  information  to  be 
included;  we  would  consider  it  relevant 
information. 

6953.  If  there  were  a report  extant  ? 

Yes. 

6954.  But  if  there  were  no  report  you 

would  require  a statement  that  an  investi- 
gation was  proceeding? We  have  in 

one  case. 

Mr.  Clarke : If  it  were  a public  company 
we  should  have  published  that  an  inspector 
had  been  appointed;  and  that  is  one  of  the 
important  things  why  perhaps  we  are 
right,  or  why  we  consider  we  are  right,  to 
publish.  There  would  have  been  notice 
given  in  the  Press  so  that  in  that  way 
people  would  know. 

Mr.  Richardson : I see  the  force  of  that. 

6955.  Mr.  Lumsden  : Could  you  give  us 
an  approximate  idea  of  the  number  of 
inspectors  who  have  been  appointed  under 
these  two  sections  in  the  last  two  years  ? 

1 think  that  there  were  some  figures 

given  in  our  memorandum.  But,  to  bring 
those  up  to  date,  we  have  appointed  54 
since  the  new  Act  came  into  operation.  That 
is  divided  between  sections  164  and  165. 

6956.  Chairman : Have  you  separate 
information  about  sections  165  ( b ) (if)  and 

165  ( b ) (Hi)  "l We  do  not  divide  them. 

When  we  appoint  under  section  1 65,  under 
advice  we  appoint  under  165  (b)  and  we 
do  not  appoint  under  a particular  head. 
Under  section  164  there  have  been  18 
inspections  and  under  section  165,  36. 

6957.  Professor  Gower:  Could  we  have 
a breakdown  as  between  public  and 

private  companies? 1 could  give  you  a 

note  on  that,  I have  not  got  the  informa- 
tion with  me  at  the  moment.* 

* See  supplementary  memorandum  on 
page  1607. 
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6958.  Mr.  Lumsden:  Has  the  Board  of 

Trade  ever  appointed  an  inspector  entirely 
on  its  own? Oh,  yes. 

6959.  Professor  Gower:  Is  it  the  Board 
of  Trade’s  view  that  section  165  ( b ) would 
not  justify  them  in  appointing  an  inspector 
where  there  was  an  allegation  that  the 
directors  had  been  grossly  negligent?  Do 
you  regard  it  as  restricted  to  cases  of 

fraud? Mr.  Dean:  No.  It  depends  on 

what  the  negligence  is.  If  it  in  fact  looks 
like  misfeasance,  yes,  we  would  appoint; 
if  it  really  only  boiled  down  to  a complaint 
about  inefficiency,  then  we  would  not. 

6960.  You  would  appoint  so  long  as  in 

your  view  an  allegation  was  sufficient  to 
give  rise  to  a legal  claim  against  the 
directors? 1 might  so  advise. 

6961.  I think  that  I am  right  in  saying 
that  in  the  new  Kenya-Uganda-Tangan- 
yika  Ordinance,  in  addition  to  this  power 
to  appoint  an  inspector,  there  is  power 
given  to  the  equivalent  of  the  Board  of 
Trade  to  ask  questions  of  the  company 
and  to  call  for  the  production  of  books  of 
account.  Would  something  of  that  sort, 
in  your  view,  be  workable  and  useful — 
because  it  seems  to  me  it  could  be  done 
without  publicity,  without  a full-scale 
inspection?  It  might  not  have  the  same 
stigmatic  effect  as  the  appointment  of  an 
inspector ; it  might  lead  to  such  an  appoint- 
ment if  you  did  not  get  satisfactory 
answers  or  if,  on  production  of  books, 
something  nasty  came  to  light.  But  it 
would  possibly  serve  the  purpose  of 
allowing  you  to  make  some  inquiries  of  a 
rather  more  effective  nature  than  you  can 
do  at  the  moment  and  without  attaching 

the  stigma  of  a full-scale  inspection. 1 

think  it  might  help.  But,  of  course,  one 
does  have  this  difficulty,  that  the  books 


that  one  gets  might  not  be  the  books  that 
were  there  when  one  asked  for  them. 

6962.  I should  have  thought  that  if  that 
happened,  that  might  be  sufficient  reason 

for  the  appointment  of  an  inspector. 

If  one  could  prove  it.  But  if  pages  were 
removed  very  carefully,  it  would  be 
difficult  to  prove,  because  as  you  know  it 
is  not  always  easy  to  find  out. 

Mr.  Clarke : With  that  sort  of  provision 
one  could  visualise  that  we  probably 
might  get  an  increase  in  applications,  and 
we  would  then  have  to  make  up  our  mind, 
probably  without  as  much  information  as 
we  might  get  in  the  ordinary  way,  whether 
we  should  go  down  and  snoop  about  and 
look  into  things. 

6963.  Yes.  But  surely  at  the  moment 

you  are  very  reluctant  to  snoop  around 
because  once  you  do  so  in  practice  every- 
body knows  that  an  inspector  has  been 
appointed,  and  this  has  an  adverse  effect 
on  the  company;  would  you  be  slightly  less 
reluctant  if  you  could  do  something  with- 
out that? Sir  Richard  Powell:  I agree, 

if  we  could  devise  means  of  unobtrusively 
inquiring  without  upsetting  or  disrupting 
operations,  or  interfering  unnecessarily. 

6964.  But  would  you  have  the  staff? 
Ex  hypothesis  this  would  have  to  be  done 
by  your  own  staff.  It  would  be  difficult  to 

enlist  outside  aid  ? As  to  staff,  we  have 

got  our  own  accountants,  but  they  are 
limited  in  number  and  they  are  not  easy  to 
get.  I think  that  if  we  could  find  a really 
effective  way  of  doing  this,  then  this  would 
probably  be  one  case  in  which  some 
increase  of  staff  would  be  justifiable.  But 
we  would  be  up  against  the  practical 
problem  of  getting  them,  which  we  have 
found  very  difficult  over  the  last  two 
years  for  other  things. 


( Adjourned  until  2.30  p.m.) 


On  resumption 


6965.  Chairman:  May  we  now  turn  to 
disclosure  of  ownership  and  control. 
One  may  begin  the  discussion  by  referring 
to  sections  172  (1)  anfi  173  (1)  of  the  Act, 
which  provide  for  an  investigation  of  the 
ownership  of  shares,  to  put  it  shortly. 


You  say  in  your  memorandum  that  the 
Board  of  Trade  have  interpreted  the 
reference  in  these  sections  to  “ good 
reason  ” as  requiring,  if  they  are  to 
exercise  their  discretion  in  favour  of 
inquiry,  that  the  matter  should  have  some 
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public  importance? Mr.  Stacy:  Yes, 

that  is  so. 

6966.  How  did  you  arrive  at  that  con- 
struction ? On  legal  advice. 

Mr.  Dean : I think  the  view  is  that  that 
reference  does  imply  a matter  of  public 
importance;  it  really  means  that  the 
Board  of  Trade  cannot  intervene  merely 
to  satisfy  the  interests  of  some  particular 
individual,  but  if  anybody  can  put  up  a 
case  to  the  Board  of  Trade  which  shows 
some  public  need  for  investigation,  the 
Board  will  investigate.  They  would  not 
do  it  merely  for  the  private  purpose  of  the 
individual,  unless,  as  might  be  possible, 
there  was  a private  interest  which  also 
showed  public  interest  as  well. 

6967.  Those  sections  do  point  the  way 
to  a method  of  requiring  disclosure  so  far 
as  they  go,  and  it  has  been  suggested  in  our 
discussions  that  possibly  a solution  of  this 
difficult  question  of  disclosure  might  be 
found  in  some  modification  of  these 
sections,  so  that  possibly  the  directors  of  a 
company  could  call  in  aid  the  Board  of 
Trade  to  make  such  an  investigation,  the 
procedure  thus  being  made  easier  than  it  is 

at  present. Mr.  Stacy:  I would  think 

there  should  be  protection  against  too 
ready  an  appeal  by  directors  for  an  inquiry 
by  the  Board  of  Trade.  I think  it  would 
be  acceptable,  providing  that  the  directors 
had  again,  as  in  these  other  cases,  to  show 
good  reason  why  the  inquiry  should  be 
made. 

6968.  You  have  to  prevent  frivolous  and 
malicious  inquiries,  and  that  kind  of 

thing. 1 do  not  think  we  could  rest 

happily  on  the  assumption  that  directors 
would  never  make  unjustified  inquiries. 

6969.  The  difficulty  would  be  that  if  you 
had  a board  of  directors,  one  half  might 
be  in  favour  and  the  other  against,  and 
you  would  probably  get  representations 

from  both  sides. 1 would  have  thought 

that  we  would  want  representations  from 
a united  board. 

6970.  You  mean  a simple  majority  of 
the  board  instead  of  requiring,  as  now,  an 
application  by  a minimum  proportion  of 
the  shareholders.  I would  say  that  is  a 
possibility.  Apart  from  that  you  discuss 


the  system  of  nominee  holdings  and  its 
usefulness,  and  you  say  that  the  difficulties 
foreseen  in  the  past  may  be  less  if  the 
obligation  to  disclose  is  not  imposed  in 
respect  of  too  small  a holding.  “ Thus  it 
might  be  possible  to  require  disclosure 
whenever  a person  acquires  control  of 
10  per  cent,  or  more  of  any  company’s 
ordinary  voting  rights,  wholly  or  partly 
through  beneficial  interest  in  nominee 
holdings  ”.  As  I understand  it,  therefore, 
you  would  impose  an  obligation  to  dis- 
close the  fact  by  any  person  when  he 
acquires  control,  of  10  per  cent,  or  more  of 
any  company’s  ordinary  voting  rights. 
Variants  of  that  formula  have  been 
suggested  to  us,  but  generally  the  view 
seems  to  be  fairly  strongly  held  by  wit- 
nesses that  although  disclosure  would  be 
eminently  desirable  in  many  cases  the 
administrative  difficulties  would  be  too 
great.  Could  you  tell  me  how  your 

scheme  would  be  operated? Sir 

Richard  Powell:  May  I say  first  of  all  that 
I do  not  think  we  have  a scheme.  This 
was  an  idea  we  thought  we  ought  to  put  to 
the  Committee  for  consideration,  but  we 
have  no  fully  thought  out  scheme  at  all. 
I think  the  only  way  it  could  be  policed 
would  be  by  providing  heavy  penalties  for 
discovery  after  the  event,  so  that  you 
would  get  a deterrent  effect.  I do  not 
think  you  could  police  in  advance.  At 
least  I could  not  think  of  a sound  method 
of  doing  that,  but  if  you  had  a sufficiently 
heavy  penalty  which  you  could  impose 
upon  defaulters  if  you  discovered  them 
after  the  event,  that  might  be  the  solution. 

Mr.  Stacy : It  has  been  represented  to  us 
strongly  that  it  is  important  that  when  a 
substantial  proportion  of  the  voting 
capital  is  secured,  it  should  be  disclosed  in 
the  general  public  interest,  and  we  have  a 
feeling  that  we  should  not  continue  to  be 
deterred  by  arguments,  doubtless  well 
founded  in  some  measure,  as  to  the 
difficulty  of  implementation.  We  think 
that  one  can  be  deterred  too  long  and  too 
much  by  that,  and  that  there  is  perhaps  a 
case  for  a deterrent.  At  best,  of  course, 
there  will  be  difficulties. 

6971.  You  would  put  the  onus  on  the 
individual? Sir  Richard  Powell:  Cer- 

tainly, Sir. 
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6972.  And  no  one  would  know  in  the 
first  instance  whether  individuals  were 
complying  with  their  obligations  or  not, 
but  you  think  that  if  a heavy  enough 
penalty  was  provided,  then  a man  would 
not  resort  to  subterfuge  because  the  risk  of 

being  found  out  was  too  serious? Yes, 

that  is  the  theory  that  we  have.  In  fact,  it 
is  the  only  way  we  could  think  of  doing 
anything  about  this.  It  seemed  to  us  a 
matter  of  sufficient  public  interest  to 
justify  trying  to  do  something  about  it, 
balancing  that  against  the  risk  of  having 
something  which  was  not  enforceable.  In 
this  case  I think  I would  be  inclined  to 
throw  the  balance  on  having  something, 
even  though  difficult  to  enforce,  rather 
than  the  other  way. 

6973.  Mr.  Brown:  What  sort  of  penal- 
ties have  you  in  mind  as  a deterrent? 

It  would  have  to  be  some  pretty  heavy 
financial  penalty.  I do  not  think  we  have 
got  as  far  as  considering  that,  but  it  would 
have  to  be  pretty  stiff. 

6974.  Chairman : You  measure  it  by 
control  of  voting  rights  and  not  by  shares 

held  ? Yes,  we  think  beneficial  interest 

would  be  too  difficult  to  establish. 

6975.  Then  you  could  come  within  the 

sphere  of  this  if  you  had  a voting  agree- 
ment of  any  kind,  I suppose? You 

would  have  to,  I think. 

6976.  Voting  rights  could  be  divorced 

altogether  from  the  shares  ? Yes. 

6977.  It  has  been  put  to  us  that  the  best 
way  is  to  put  the  onus  on  the  beneficial 
owner,  on  the  ground  that,  if  you  put  it  on 
the  registered  holder  to  declare,  such 
institutions  as  banks  which  hold  thousands 
of  securities  on  nominee  account  will  have 

their  position  made  quite  impossible. 

Mr.  Dean : I think  the  idea  is  that  if  a 
person  has  control  of  10  per  cent,  of  the 
voting  power,  the  company  should  know 
that  he  has  that  control.  The  offence 
would  be  if  somebody  had  such  control 
and  did  not  declare  it. 

6978.  It  would  be  better  to  base  it  on 
voting  power  than  on  beneficial  interest? 
Yes. 

6979.  Mr.  Lawson:  Will  you  not  have 
difficulty  where  voting  power  is  given  as 


part  of  a security  for  loan?  What  would 
happen  if  a bank  lends  money  on  those 
terms  ? W ould  the  bank  have  to  disclose  ? 

Unless  one  had  an  exception  for  that 

sort  of  case,  yes.  There  may  be  a number 
of  cases  which  would  justify  exceptions; 
we  have  not  thought  out  a scheme  to  deal 
with  all  difficulties,  but  are  putting  for- 
ward a general  proposition.  It  may  be 
that  it  will  work  even  with  a number  of 
exceptions,  if  it  was  thought  desirable. 

6980.  Mrs.  Naylor:  If  the  financial 
penalty  was  so  heavy  as  to  be  a deterrent, 
do  you  think  public  opinion  would  be 
behind  it  ? Apart  from  it  being  a breach 

of  the  statute,  is  this  a moral  sin? 

There  are  statutes  now  which  allow  un- 
limited fines  on  indictment.  It  is  not 
unusual. 

6981.  Are  the  fines  often  imposed? 

Very  substantial  fines — £10,000  or  so,  not 
in  this  class  of  case,  but  in  the  cases  where 
it  does  now  arise. 

6982.  Professor  Gower:  Another  pos- 
sible solution  would  be  one  similar  to 
section  174,  whereby  you  can  make  an 
order  freezing  the  shares.  If  you  had 
power  to  make  an  order  that,  say,  for  six 
years  the  voting  rights  of  the  shares  should 
not  be  exercised,  that  might  be  a potent 

deterrent. I do  not  know  what  the 

effects  of  that  might  be  on  the  companies, 
if  one  were  to  freeze  the  shares. 

6983.  Mr.  Althaus:  There  are  two  kinds 

of  concealment  really,  one  where  a man  is 
trying  to  acquire  control  or  a dominant 
voice  in  a company,  and  another  where  he 
has  it,  but  does  not  wish  it  to  appear 
publicly,  and  is  represented  by  a director 
on  the  board.  It  might  be  a good  thing  if 
the  director  were  known  to  be  a nominee 
of  such  a person,  and  he  would  be  to  that 
extent,  if  there  were  heavy  penalties,  less 
likely  to  encourage  his  principal  to  con- 
ceal the  fact. Yes. 

Chairman:  This  is  a very  important 
subject,  and  I would  like  to  have  any  views 
which  members  of  the  Committee  care  to 
give  on  it. 

6984.  Sir  George  Erskine:  I would  have 
thought  that  trying  to  control  the  voting 
rights  would  be  a very  difficult  thing.  In 
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certain  circumstances  the  preference  share- 
holders may  be  given  voting  rights. 

Mr.  Stacy.  We  are  rather  thinking  of 
control  of  the  ordinary  voting  rights 
attaching  to  ordinary  shares. 

6985.  Mr.  Lawson : I suppose  if  you  had 
a penalty,  even  though  the  penalty  was 
nothing  very  tremendous  a very  high 
proportion  of  people,  particularly  in  public 
companies,  for  example,  would  in  fact 
carry  out  the  requirements  of  the  law, 
because  of  the  mere  fact  that  there  was  a 
law  and  a penalty  for  that  sort  of  thing? 

Sir  Richard  Powell’.  I think  that  is 

right.  There  is  a predisposition  to  observe 
the  law  in  that  case. 

6986.  Professor  Gower:  Yon  do  not 
think  10  per  cent,  is  too  high?  It  is  a very 
large  proportion,  say,  in  the  case  of  I.C.I.  ? 

Mr.  Leckie:  I think  the  principle  in 

mind  here  is  that  a person  acquiring  the 
shares  might  be  doing  so  in  a way  of  which 
the  directors  of  the  company  do  not  know, 
and  they  would  have  somebody,  as  it  were, 
creeping  up  on  them,  gradually  acquiring 
control  of  the  company.  We  thought  of 
10  per  cent,  as  a compromise  between  too 
small  a figure  where  there  is  no  justification 
or  requirement  for  disclosure,  and  too 
high  a figure  where  disclosure  would  be 
too  late.  The  10  per  cent,  is  a compromise, 
in  that  sense.  In  a very  big  company  such 
as  I.C.I.  the  chances  of  an  individual 
acquiring  control  by  buying  up  the  shares 
is,  I think,  a little  remote. 

6987.  Mr.  Brown:  It  would  seem  that 
there  are  two  broad  approaches  to  this. 
One  is  a general  disclosure  of  a continued 
interest.  I would  have  thought  that,  by 
and  large,  this  would  meet  that  case.  The 
other  case  is  that  just  mentioned,  of 
acquiring  an  interest,  and  there  is  a 
greater  chance  that  the  individual  con- 
cerned will  conceal  despite  a deterrent.  It 
would  still  in  a number  of  cases  cover  the 
point,  but  not  necessarily  in  all  cases.  It 
would,  however,  have  some  effect  on 

95  per  cent,  of  people. In  that  latter 

type  of  case,  if  the  acquirer  went  on 
acquiring,  at  some  stage  it  would  become 
clear  that  he  had  acquired  not  only  10  per 
cent,  but  a great  deal  more.  Then,  if  he 
had  not  disclosed  at  the  10  per  cent,  point, 
surely  the  question  would  be  raised  as  to 
why  he  had  not  done  so. 


Sir  Richard  Powell:  I do  not  think  you 
need  limit  it  to  a financial  penalty  in  that 
sort  of  situation. 

6988.  I think  one  must  go  on  to  say, 

“ What  after  10  per  cent.”?  If  you  have 
disclosed  at  10  per  cent.,  have  you  to  go 
on  disclosing  every  time  you  buy  ? That 
sort  of  thing  could  be  a nuisance  to  per- 
fectly honest  transactions ; and  it  has  to  be 
done  on  purchase,  not  registration,  to  be 

of  any  use. Mr.  Leckie:  At  least  the 

directors  would  know  who  it  was. 

6989.  Mr.  Richardson:  Is  that  actually 

what  you  are  out  to  do? Sir  Richard 

Powell:  To  give  the  directors  knowledge, 
and  the  other  shareholders,  too. 

Mr.  Lumsden : The  proposal  is  that  this 
would  be  made  known  to  the  directors, 
who  would  immediately  be  bound  to  make 
it  known  to  the  public,  or  the  other 
members. 

6990.  Professor  Gower:  The  American 
solution  is  that  they  treat  10  per  cent, 
shareholders  in  this  context  as  directors. 
That  in  a way  is  what  you  are  suggesting; 
anybody  who  holds  more  than  10  per  cent, 
of  the  ordinary  voting  shares  has  to 
register  his  dealings  as  if  he  were  a 

director? Mr.  Leckie:  It  is  on  that 

line. 

Sir  Richard  Powell:  I can  see  we  might 
have  a situation  in  which  there  was  an 
agreement  between  a group  of  people  each 
holding  less  than  10  per  cent.,  whereby 
they  acquired  a very  large  or  dominant 
share.  You  would  have  to  do  something 
about  that  too,  I should  have  thought,  in 
that  sort  of  situation  to  make  it  very 
effective. 

6991.  Mr.  Mackinnon:  Would  it  not  be 
fair  to  say  that  if  you  had  this  obligation 
imposed,  sooner  or  later  the  breach  of  it 
would  leak  out,  almost  inevitably  if  some- 
one were  buying?  It  is  hardly  likely  to 
remain  dormant,  so  that  the  penalty  must 
be  fairly  effective,  because  the  guilt  will 

almost  certainly  be  revealed. 1 would 

have  thought  that  would  be  so ; and  once 
you  got  one  I think  it  would  stop  a lot 
more. 

Mr.  Brown : I think  there  was  a question 
raised  previously  about  the  difficulty,  say. 
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of  family  trusts,  or  reversionary  interests. 
It  might  be  that  these  holdings  involve  a 
conditional  potential  right  to  more  than 
10  per  cent,  without  the  individual  con- 
cerned knowing  about  it. 

Chairman : If,  as  is  now  suggested,  it  is 
measured  by  voting  power,  then  it  is 
improbable  under  the  ordinary  settlement 
that  the  beneficiary  will  have  the  right  to 
vote. 

Mr.  Brown : Surely  you  have  to  cover 
not  merely  the  acquisition  of  10  per  cent., 
but  the  right  to  acquire  10  per  cent.,  i.e., 
having  an  option?  They  also  should  be 
registered. 

Sir  George  Erskine : You  also  have  the 
converse  case,  where  there  may  be 
nominee  holdings  in  the  interests  of 
persons  friendly  to  the  directors  and  these 
might  be  well  known  to  the  directors. 

6992.  Mr.  Watson : I am  not  clear  just 
why  the  Board  of  Trade  have  raised  this 
point.  Is  there  some  difficulty  that  has 
emerged  in  the  course  of  their  adminis- 
tration of  the  Act  which  has  caused  them 

to  think  along  these  lines? Mr.  Stacy: 

It  is  based  on  representations  addressed  to 
us. 

6993.  From  companies  or  directors 
who  have  been  without  this  information 
when  they  thought  they  should  have  had 

it? No,  I think  it  is  rather  on  the 

general  basis  of  the  need  for  more  informa- 
tion being  made  available. 

6994.  But  is  it  right  that  there  have  been 

complaints  that  this  information  has  been 
lacking? Yes. 

Sir  Richard  Powell:  I think  we  have  had 
Parliamentary  questions  asked,  and  that 
sort  of  thing,  on  this  point.  There  were 
take-over  bids  happening  by  stealth. 
There  has  been  a lot  of  public  concern 
about  it,  and  that  is  really  why  we  put  our 
note  in. 

6995.  It  is  not  really  any  result  of 

breaking  the  law  as  it  stands? No. 

6996.  Chairman:  We  can  pass  now,  I 
think,  to  associated  and  subsidiary  com- 
panies. In  the  course  of  our  discussions 
we  have  had  suggestions  that  particulars 


of  associated  and  subsidiary  companies 
should  be  included  in  the  parent  com- 
pany’s accounts,  and  it  has  also  been 
pointed  out  that  such  disclosure  might  be 
harmful  in  some  circumstances.  Some 
people  thought  also  it  was  not  much  good 
leaving  it  to  the  directors’  discretion  to 
decide  whether  it  would  be  harmful  or  not, 
and  it  was  therefore  suggested,  as  usual, 
that  the  matter  should  be  referred  to  the 
Board  of  Trade,  who,  of  course,  could  at 
once  say  you  must  disclose  these  interests, 
but  you  need  not  disclose  these  other 
interests.  I want  to  know  if  the  Board  of 
Trade  would  be  prepared  to  take  on 

another  function  of  that  sort? Mr. 

Stacy:  No,  Sir.  We  think  that  this  is  suffi- 
ciently important  to  make  a general  re- 
quirement, in  the  public  interest,  of  as  much 
disclosure  as  possible  with  regard  to  the 
holding  company  and  its  subsidiaries  and 
associated  companies  and,  indeed,  the 
other  way  round.  It  is  important  that  this 
information  should  be  made  available, 
and  although  we  have  seen  the  sort  of 
criticisms  that  have  been  made,  we  are  still 
not  satisfied  that  they  are  adequate 
reasons  for  not  pressing  this  matter,  and 
we  would  wish  to  see  it  pressed  to  the 
point  that  there  should  be  no  exceptions 
to  the  requirement.  We  think  it  important 
enough  that  there  should  be  no  exceptions. 

6997.  Even  if  the  company  met  and 
passed  a special  resolution  to  the  effect 
that  these  entries  should  not  be  disclosed  ? 

It  depends  on  the  grounds  on  which  it 

was  thought  that  the  disclosure  would  be 
detrimental. 

6998.  There  have  been  a number  of 
examples  given.  I cannot  remember  them 
all,  but  there  is  a case  where  a company 
sets  up  a branch  business  in  foreign  parts, 
where  perhaps  political  feeling  might  be 
rather  difficult.  In  cases  of  that  kind  it 
was  said  that  it  would  be  harmful  to  them, 
or  increase  the  difficulties  of  such  com- 
panies, if  they  had  to  disclose  their 
relationship  with  the  overseas  company. 

Do  you  see  what  I mean? Yes,  as 

regards  the  interest  in  foreign  countries, 
there  might  possibly  be  more  of  a case 
there.  We  were  thinking  rather  of  the  kind 
of  argument  involving  die  company  which 
is  making  two  types  of  products,  and  did 
not  want  it  to  be  known  that  the  cheaper 
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and  not  so  good  product  was  being  made 
by  a subsidiary. 

6999.  Then  there  is  the  case  of  a manu- 
facturer embarking  on  retail  trade,  and 
not  wanting  his  customers  to  know  that  he 
is  in  competition  with  them.  But  I think 
possibly  the  most  convincing  case  is  the 
one  about  the  difficulties  of  companies 

carrying  on  business  abroad. Yes,  we 

were  not  satisfied  on  the  domestic  argu- 
ments that  they  were  sufficient  reasons  for 
the  public  not  knowing.  I suppose  there 
might  be  a case  where  foreign  interests  are 
concerned. 

Sir  Richard  Powell : I am  trying  to  think 
of  any  case  where  that  might  be  so.  I do 
not  think  the  British  American  Tobacco 
Company  have  ever  said  that  they  were 
handicapped  by  the  fact  that  they  declare 
their  overseas  interests,  and  there  must 
be  many  in  the  same  boat.  It  seems  a 
difficult  argument. 

7000.  Mr . Lumsden : There  might  be  a 
company  who  had  a subsidiary  trading  in 
Israel,  and  did  not  want  it  to  be  known 
that  another  subsidiary  was  trading  in  the 

Arab  countries,  and  that  sort  of  thing. 

That  might  be  a case. 

7001.  Chairman : It  seems  difficult  to 
foresee  all  eventualities.  I started  by 
asking  whether  the  Board  of  Trade  would 
assume  the  burden  of  deciding  in  particu- 
lar cases  whether  disclosure  ought  to  be 

made. 1 think  it  would  be  very  difficult 

to  have  that  sort  of  discretionary  power, 
or  to  ask  us  to  exercise  it.  I think  if  it 
could  be  more  closely  defined,  perhaps 
limited  to  companies  with  subsidiaries 
overseas,  that  might  be  a more  manageable 
job,  but  to  give  complete  discretion  to  the 
Board  of  Trade  I would  have  thought 
would  get  us  into  great  difficulties.  I 
would  not  have  thought,  for  example,  it 
would  be  right  to  give  us  discretionary 
power  in  the  case  of  a group  of  com- 
panies, one  making  a better  and  the  other 
a cheaper  quality  product.  I really  cannot 
see  any  kind  of  public  interest  policy  or 
any  other  ground  for  concealing  that. 
There  may  be  more  force  in  the  case  of  the 
overseas  subsidiaries,  especially  in  the  case 
that  Mr.  Lumsden  mentioned,  but  I think 
that  will  have  to  be  thought  further  about 
before  I would  care  to  commit  myself. 


On  the  whole  I would  feel  that  the  less 
discretionary  power  in  this  sort  of  thing 
we  had,  the  better  it  would  be. 

7002.  So  on  the  whole  you  are  in  favour 
of  having  such  a requirement  as  to  dis- 
closure without  any  exceptions,  except 

possibly  the  overseas  company? That 

is  a view  I give  off  the  cuff  at  the  moment, 
but  I think  it  would  need  further  thought 
on  our  part  before  we  give  you  a con- 
sidered opinion. 

7003.  I see.  Then  perhaps  we  can  pass 
on  to  the  next  point  on  this.  It  was 
pointed  out  that  this  suggested  require- 
ment should  extend  to  associated  com- 
panies as  well  as  subsidiaries.  The  defini- 
tion of  “ associated  companies  ” would  be 
companies  in  which  a holding  company 
holds  25  per  cent,  or  more  of  the  shares, 

for  instance. Mr.  Stacy'.  Yes,  we  have 

in  mind  that  it  would  extend  to  associated 
companies. 

7004.  You  think  that,  if  any  provision 

of  this  sort  is  made,  it  should  cover 
associated  companies  as  well  as  sub- 
sidiaries as  defined  by  the  Act? Mr. 

Dean : I think  it  would  be  difficult  to 
define  associated  companies  in  its  usual 
wide  sense  but  the  requirement  to  disclose 
control  of  10  per  cent,  of  voting  rights 
might  be  useful  in  this  connection. 

Mr.  Brown : But  this  goes  much  further; 
the  holding  company  would  be  required  to 
give  figures  about  its  associated  interests, 
the  profit  earned  and  not  distributed,  and 
things  like  that.  The  disclosure  of  the 
10  per  cent,  holding  would  not  give  as 
much  as  that. 

Chairman : There  were  competing  views, 
and  one  view  would  be  satisfied  with  dis- 
closure of  such  information  en  bloc 
without  distinguishing  between  the  in- 
dividual associated  companies. 

Mr.  Lawson : And  without  giving  names. 
I think  there  would  be  some  difficulty 
about  giving  names  of  subsidiaries. 
Figures  might  be  given  en  bloc  about  the 
results  of  these  associated  companies — 
that  is  much  easier  than  giving  individual 
names,  is  it  not? 

7005.  Chairman : Would  that  be 

a reasonable  variation? Sir  Richard 

Powell:  I should  have  thought  it  was. 
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Mr.  Stacy : It  depends  how  far  you  want 
to  press  this  question  of  disclosure  of 
information. 

7006.  Perhaps  we  can  pass  on  from  that 
to  our  next  point,  which  is  the  proposal 
made  by  the  Board  that  a holding  com- 
pany should  be  responsible  without  limit 

for  the  debts  of  its  subsidiaries. On 

that  I would  like,  if  you  would  agree,  that 
Mr.  Clarke  should  tell  you  what  we  think 
about  the  evidence  of  abuse. 

Mr.  Clarke : The  only  evidence  which 
we  see  is  in  the  course  of  liquidations  where 
we  do  find  that  parts  of  a business,  which 
are  perhaps  unprofitable,  have  been  hived 
off  to  subsidiaries,  together  with  liabilities. 
The  holding  company  in  this  way  gets  rid 
of  what  is  in  fact  a liability,  there  are  inter- 
company transactions  between  the  sub- 
sidiaries whereby,  for  example,  loans  are 
made  by  one  company  to  the  other,  with 
the  complication  of  guarantees,  probably, 
for  the  debts  and  liabilities  of  other  com- 
panies within  the  group,  for  which  the 
particular  guarantor  company  has  received 
no  consideration  or  benefit.  These 
guarantees  may  have  been  backed  by 
debentures  so  that  the  ordinary  creditors, 
other  than  the  group  creditors  are  going 
to  get  nothing  in  the  course  of  the  liquida- 
tion. We  were  rather  looking  for  some- 
thing that  would  help  us  to  deal  with  this 
sort  of  thing.  The  way  suggested  was 
some  payment  by  the  holding  company. 
One  might,  again,  think  along  bankruptcy 
lines  and  defer  the  subsidiary  company 
creditors  until  other  creditors  had  received 
something.  The  abuse  certainly  occurs  in 
only  a few  companies  because  we  are  only 
dealing  with  the  few  which  are  liquidated. 
Nevertheless,  there  is  an  evil  which  there 
might  well  be  some  attempt  to  remedy. 

7007.  Mr.  Lawson : What  would  you  do 
about  the  case  of  a holding  company  which 
buys  the  equity  capital  of  a subsidiary,  the 
subsidiary  already  having  debentures? 
There  may  be  cases  where  it  is  a valuable 
thing  for  a new  financial  interest  to  come 
in  and  buy  up  a company  of  that  kind,  but 
surely  they  would  not  be  expected  to 
guarantee  debentures  which  were  issued, 
bona  fide,  before  they  came  on  the  scene? 

1 think  there  are  cases  of  that  kind, 

and  I think  clearly  there  would  have  to  be 
exceptions  here. 


7008.  Sir  George  Erskine : I gather  you 
are  thinking  along  the  lines  of  wholly- 

owned  subsidiaries? It  is,  of  course, 

much  easier  to  apply  it  to  wholly-owned 
subsidiaries,  because  if  you  find  a sub- 
sidiary with  a 51  per  cent,  holding  com- 
pany and  somebody  else  holding  49  per 
cent.,  it  is  a little  hard  to  put  the  whole 
liability  on  the  holding  company.  Per- 
haps a proportionate  payment  could  be 
required. 

7009.  You  might  have  a subsidiary 
which  was  a public  company,  even  a public 

company  whose  shares  were  quoted. 

Yes,  I would  hardly  think  that  that  sort  of 
company  would  be  allowed  to  go  into 
liquidation  by  its  holding  company  in  the 
first  place.  It  is  rather  where  the  holding 
company  is  perhaps  responsible  for  the 
liquidation  of  its  subsidiary  in  which  this 
sort  of  thing  occurs. 

Mr.  Stacy : I think  a good  many  of  these 
proposals  where  we  have  been  moved  to 
make  representations  are  rather  sugges- 
tions in  principle  to  cope  with  particular 
weaknesses,  or  to  meet  what  we  see  as  a 
responsible  public  demand.  We  have 
made  broad  suggestions  of  principle  in 
order  that  we  may  be  on  record  as  in 
favour  of  that,  without  having  pursued  the 
thing  to  the  limit  of  seeing  what  exceptions 
would  be  necessary  and  so  on,  because  we 
rather  feel  that  if  we  start  doing  that  we 
are  perhaps  trespassing  on  your  territory. 
Admittedly  several  of  these  suggestions 
would  be  subject  to  exceptions  to  cover 
particular  cases,  such  as  those  mentioned 
on  this  subject. 

7010.  Mr.  Bingen:  In  the  cases  where 
you  have  had  inter-company  transactions 
and  subsidiaries  going  into  liquidation, 
have  you  found  the  holding  company  still 
solvent,  and  that  if  you  could  have  had 
recourse  to  the  parent  you  would  have 

been  better  off? Mr.  Clarke : I would 

say  at  present  that  they  remain  with  their 
heads  above  water.  What  happens  even- 
tually, of  course,  one  cannot  always  see, 
but  they  have  real  assets,  other  subsidiaries 
and  that  type  of  thing ; they  have  probably 
let  one  or  two  go,  which  possibly  should 
not  be  allowed  to  go,  because  of  the  way 
they  have  been  financed  and  in  fact 
incorporated  and  started. 
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7011.  Professor  Gower:  It  is  a case  of 
going  to  the  holding  company  to  get 
recourse,  is  it,  rather  than  to  make  sure 
that  the  holding  company  is  not  allowed  to 
claim  for  the  amounts  it  has  loaned  to  the 

subsidiary? That  is  clearly  the  other 

way  of  doing  it  which  I did  not  mention. 
The  first  may  be  by  a payment,  and  the 
other  may  be  by  the  deferment  of  debt, 
certain  creditors  coming  in  after  the  others 
had  been  paid  in  full  or  in  part. 

7012.  Mr.  Brown : Whilst  the  point  is 
very  interesting,  you  are  not  suggesting 

that  it  is  a widespread  abuse? No,  I 

did  make  the  point  that  I am  speaking 
now  of  a knowledge  of  compulsory 
liquidations  which  has  run  between 
300  and  400  only  for  some  years;  so  there 
cannot  be  a great  number,  but  the  number 
is  sufficient  to  make  us  think  about  it. 
After  all,  groups  are  increasing,  and  these 
evils  have  been  noticed  comparatively 
recently  where  they  were  not  a few  years 
ago. 

7013.  Professor  Gower:  You  would  not 
suggest  that  in  all  the  cases  where  there  has 
been  this  sort  of  fiddle  it  has  led  to  com- 
pulsory liquidation?  There  must  be  a 
great  many  cases  where  they  have 
succeeded  in  hiding  this  up  by  voluntary 

liquidation? One  would  always  think 

that  is  so.  Sir,  and  perhaps  some  have  just 
managed  to  weather  the  storm  and  go  out 
of  existence. 

7014.  Mr.  Mackinnon:  But  would  you 

introduce  your  proposal  to  cover  existing 
cases?  I am  thinking  now  of  a creditor 
who  has  given  credit  to  the  holding  com- 
pany. He  could  be  affected  by  imposing 
such  an  obligation. Yes,  certainly. 

7015.  Sir  George  Erskine:  Would  it  be 
logical  to  apply  your  proposal  to  outside 
preference  shareholders,  who  might 

equally  be  left  in  the  lurch? 1 am 

flunking  here  of  a company  in  which, 
unfortunately,  the  shareholders  have  lost 
interest  in  any  case,  where  we  are  dealing 
with  ordinary  creditors.  I have  not 
extended  this  to  the  question  of  there  being 
assets  available  for  shareholders,  in  any 
case. 

7016.  But  under  your  illustration,  I 
understood  you  talked  about  cases  where. 


by  having  guarantees  supported  by  deben- 
tures, the  parent  company  in  the  end 
would  be  able  to  get  out  at  the  expense  of 
the  ordinary  creditors.  I presume  that 
would  be  equally  so  as  far  as  the  outside 

shareholder  is  concerned  ? It  may  well 

be. 

7017.  Professor  Gower:  The  Americans 
have  the  “ Deep  Rock”  doctrine,  which  is 
similar.  The  claims  of  holding  companies 
in  these  circumstances  may  be  postponed, 
even  the  claims  of  preference  shareholders. 

We  really  want  something  like  that. 

That  is  the  sort  of  thing  that  would  meet 
the  suggestion. 

7018.  Mr.  Watson:  And  I suppose  the 
whole  basis  of  your  case  rests  on  the  fact 
that  credit  has  been  extended  to  a sub- 
sidiary company  because  it  has  been 
known  to  be  the  subsidiary  of  another 

company? That  may  well  be  so,  yes, 

or  businesses  have  been  sold  to  a sub- 
sidiary company  with  liabilities  already 
attaching. 

7019.  And  the  creditor  has  been  agree- 
able to  transfer  his  claim? 1 do  not 

know  whether  that  would  come  into  it. 
If  a business  was  taken  over  by  a subsid- 
iary company  the  debt  might  have  to  go 
with  the  business,  but  that  might  well  be 
a novation  and  perhaps  we  have  to 
think  of  liabilities  only  incurred  after  the 
formation. 

7020.  And  your  suggestion  is  on  the 
basis  that  credit  has  been  extended  to  this 
company  just  because  it  is  known  to  be  a 
subsidiary  of  another,  bigger  company? 

And,  of  course,  to  some  extent  that 

holding  company  has  financed  and 
mothered  the  subsidiary. 

7021.  In  the  absence  of  that  public 

knowledge  there  would  be  no  case,  would 
there? I should  think  probably  not. 

7022.  Chairman : There  would  be  lots  of 
ways  of  getting  round  any  law  about 
making  the  holding  company  liable — the 
subsidiaries  would  cease  to  be  subsid- 
iaries simply  by  somebody  transferring 

his  shares. That  is  always  the  difficulty 

in  these  groups,  of  course. 
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7023.  So  this  suggestion  is  obviously 

the  simple  thought  which  would  be  very 
much  expanded? Very  much. 

7024.  Then  it  has  been  suggested  to  us, 
in  regard  to  loan  capital,  that  registration 
of  satisfaction  of  a charge  should  be  made 
obligatory.  That  may  not  seem  a very 
important  point,  but  it  has  been  pointed 
out  to  us  that  apparently  in  the  provisions 
of  the  Act  dealing  with,  debentures,  there  is 
no  provision  making  the  company,  where 
a debt  is  paid  off,  enter  satisfaction  in  the 
register.  I do  not  know  if  any  of  you  have 
any  ideas  why  such  an  obligation  was  not 

imposed? Sir  Richard  Powell'.  I do  not 

think  we  do  know  why.  I think  this  seems 
to  be  a genuine  point  here.  Failure  to 
register  satisfaction  of  charge  could  mis- 
lead creditors,  and  lead  them  to  settle  for 
less  than  they  might  have  done. 

7025.  They  might  think  the  company 
was  a lot  worse  off  than  it  really  was,  and 
that  if  they  got  half-a-crown  in  the  pound 

they  would  be  lucky  ? Yes,  that  does 

seem  to  be  a very  fair  point.  I think  the 
problem,  again,  is  one  of  enforcement.  It 
would  be  very  difficult  to  enforce  a rule  of 
this  kind  except  on  complaint  made  to  us. 
I do  not  know  that  we  would  have  any 
means  of  going  out  ourselves  and  enforc- 
ing a rule  of  this  kind.  It  would  have  to 
be  covered,  I think,  by  some  reasonably 
substantial  penalty  for  failure  to  comply, 
and  then  be  followed  up  when  we  received 
a complaint  from  some  aggrieved  person. 

Mr.  Scott : Would  a creditor  not  be 
more  affected  by  a company’s  balance 
sheet  than  a company’s  registration  of  a 
charge,  which  might  or  might  not  still  be 
in  force  ? Would  he  be  misled  if  he  found 
a debenture  outstanding  on  the  register 
which  was  not  shown  in  a company’s 
balance  sheet? 

7026.  Mr.  Lawson:  Is  it  not  sometimes 
convenient  to  leave  the  charge  on  the  file 
in  the  case  of  a debenture  issued  to  a bank, 
because  the  overdraft  might  be  discharged, 
and  in  another  six  months  granted  again? 

Mr.  Stacy:  We  are  not  clear  about 

what  caused  this  representation  to  be 
made,  or  what  is  at  the  back  of  this 
comment. 

7027.  Chairman:  The  theory  was  that 
when  a registered  charge  was  paid  off,  in 


order  to  keep  the  register  straight  it  ought 
to  be  someone’s  responsibility  to  enter  a 
memorandum  of  satisfaction.  As  the  law 
now  stands,  there  is  no  one  who  is  under 
any  obligation  to  do  it.  It  is  proposed 

that  the  company  should  do  it. But 

what  was  worrying  whoever  made  this 
comment,  apart  from  the  liability  of 
keeping  the  register? 

Chairman:  I think,  having  a charge  in 
fact  paid  off,  and  continuing  to  show  the 
charge  in  the  register  might  mislead 
people. 

7028.  Professor  Gower:  It  is  difficult  to 
see  why  it  should,  because  the  total 
amount  of  mortgages  have  to  appear  in 
the  registered  annual  return.- — Mr. 
Osborne:  The  annual  return  may  be  out  of 
date,  and  the  mischief  done  by  then. 

7029.  Chairman:  That  might  be  the 

practical  answer. Sir  Richard  Powell: 

It  does  seem  untidy  to  have  the  charge 
registered  and  the  satisfaction  not  regis- 
tered. I think  that  is  about  as  high  as  you 
can  put  it. 

7030.  The  next  point  deals  with  the 
register  of  debenture  holders  and  section 
86.  The  section  does  refer  to  a register  of 
debenture  holders  as  something  that  must 
not  be  kept  in  Scotland  or  England,  as  the 
case  may  be,  but  it  imposes  no  obligation 
to  keep  any  register  at  all,  and  section  87 
provides  that  every  register  of  holders  of 
debentures  in  a company  shall  be  open  to 
inspection,  and  so  forth.  There  again,  no 
positive  obligation  is  laid  on  anyone  to 
keep  such  a register.  Do  you  think  that 
the  omission  of  any  obligation  was  because 
the  register  of  debenture  holders  men- 
tioned in  these  sections  was  assumed  to  be 
a register  of  debenture  holders  kept  in 

accordance  with  the  terms  of  issue? 

Mr.  Dean : One  suspects  that  that  was  the 
reason  for  it,  yes. 

7031.  And  if  you  have  such  a register, 

it  is  desirable  that  it  should  be  open  to 
inspection.  If  it  was  not  open  to  inspec- 
tion it  would  not  be  very  much  use.  I 
want  now  to  ask  you  whether,  in  your 
view,  it  would  be  desirable  to  put  any 
section  in  this  part  of  the  Act  laying  upon 
the  company  an  obligation  to  keep  a 
register  of  debenture  holders  ? 1 do  not 
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know  that  the  Board  of  Trade  have  any 
particular  views  on  whether  there  should 
be  a register  of  debenture  holders  or  not, 
or  whether  there  is  any  good  reason  for  it 
or,  if  there  should  be  a register,  the  holders 
of  what  debentures  would  have  to  be 
registered — whether  it  is,  or  might  be, 
material  in  relation  to  secured  debentures 
only,  or  whether  it  should  extend  further. 

I think  that  is  a matter  on  which  the 
Board  would  like  the  Committee’s  views. 

7032.  There  might  be  some  confusion, 
because  so  many  different  kinds  of  docu- 
ments have  been  held  to  be  debentures. 

Oh,  yes.  I am  not  sure  whether  a 

Customs  Bond  may  not  be  a debenture. 

7033.  And  it  cannot  be  extended  so  that 
a register  should  be  kept  of  all  these  sorts 

of  details. It  would  make  a company’s 

life  intolerable,  I think. 

7034.  Professor  Gower:  Where  there  is 
an  issue  of  debenture  stock  a register 

could  be  kept. Yes.  If  there  were 

some  good  reason  for  having  a register 
that  could  be  so. 

7035.  Chairman:  One  could  have  some 
provision  whereby  if  a company  has  issued 
any  debenture,  the  terms  of  issue  of  which 
require  a register  to  be  kept,  then  the 
register  should  be  kept  in  accordance  with 
the  contract.  Is  that  what  it  comes  to? 
Yes. 

7036.  Mr.  Bingen:  And  the  register 

might  be  kept  by  the  trustees  instead  of 
the  company.  The  trustees  might  be 
made  responsible. Yes. 

7037.  Chairman:  A register  also  serves 
the  purpose  of  enabling  the  debenture 
holders  to  act  as  a body.  Turning  now  to 
take-over  bids  the  Board  of  Trade’s  new 
regulations  for  licensed  dealers  seem  to 
have  secured  almost  universal  approval. 
You  think  those  regulations  should  apply 
to  take-over  bids  whoever  is  concerned 
with  them  and  not  merely  licensed 

dealers? Mr.  Stacy:  Yes.  In  the 

notice  which  we  put  out  announcing  these 
rules  we  said  that  we  expected  them  to  be 
observed  through  whatever  channels  take- 
over bids  were  effected,  and  we  would  like 
to  see  them  given  legislative  sanction. 

Sir  Richard  Powell:  We  should  like 
under  a new  Act  to  have  the  power  to 


issue  rules  and  amend  them  as  necessary 
in  order  to  keep  them  up-to-date.  It 
would  not  be  wise  to  “ freeze  ” these  rules 
by  writing  them  into  the  legislation. 

7038.  That  seems  to  be  a better  way  of 

doing  it,  certainly. Mr.  Stacy:  There 

seems  to  be  in  some  quarters  the  impres- 
sion that  these  detailed  requirements  were 
introduced  by  the  Board  of  Trade  because 
they  were  directed  towards  licensed 
dealers.  Perhaps  there  was  a feeling  that 
licensed  dealers  needed  to  be  kept  under 
particularly  strict  supervision  but  that  is 
not  the  case  at  all.  We  did  not  think  only 
of  licensed  dealers  when  drawing  up  the 
rules  but  of  what  was  generally  desirable 
in  regard  to  take-over  bids.  It  so 
happened  that  under  the  Act  we  were 
prescribing  for  licensed  dealers. 

Sir  Richard  Powell:  That  is  the  only 
category  of  dealers  to  whom  we  can  issue 
rules. 

7039.  But  the  issue  of  a prospectus, 

complying  with  the  Companies  Act,  would 
suffice  in  some  cases? Yes. 

7040.  The  provisions  are  to  some 

extent  alternative  ? Mr.  Osborne : They 

are  alternative.  Where  the  prospectus 
provisions  of  the  Companies  Act  apply 
then  the  provisions  of  the  rules  for  licensed 
dealers  would  not  be  relevant. 

Mr.  Stacy:  If  the  prospectus  provisions 
were  changed  we  would  have  to  take  that 
into  account  and  would  have  to  amend  the 
rules. 

7041.  Then,  you  take  a rather  pessimis- 
tic view  of  human  nature  in  regard  to 
take-over  bids  because  you  say  that  you 
doubt  whether  anything  would  be  gained 
by  requiring  the  offeror  to  state  his 
intentions  as  to  the  future  of  the  company 

to  be  acquired. Sir  Richard  Powell : 

Such  a statement  would  not  be  capable  of 
enforcement  in  law  and  it  would  .be 
unreasonable  to  expect  someone  to  bind 
himself  in  advance  without  having  the 
chance  to  see  what  he  could  do  either  with 
the  business  or  the  employees  of  the  com- 
pany. He  could  not  reasonably  be  asked 
to  bind  himself  in  advance  to  make  no 
changes  or  to  make  specified  changes.  I 
certainly  do  not  think  it  would  be  reason- 
able to  expect  a condition  of  that  kind  to 
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be  enforced  by  law.  It  is  one  thing  for  the 
bidder  to  say  in  advance  what  his  inten- 
tions are  if  he  wishes  to  do  so  but  it  would 
not  be  right  to  try  and  compel  everyone  to 
do  that. 

7042.  It  is  not  worth  inserting  that  sort 

of  thing  into  the  legislation? It  would 

be  a mistake  to  put  it  into  the  legislation; 
there  are  other  and  better  ways  of  doing  it. 

7043.  Mr.  Bingen : Supposing  company 
A took  over  company  B and  supposing  the 
directors  of  company  A know  exactly 
how  they  could  streamline  and  integrate 
the  two  companies  and  whether  it  would 
be  necessary  to  put  some  people  from  the 
two  companies  on  the  labour  market, 
would  it  be  wrong  for  company  A to  say 
that  as  far  as  could  be  seen  they  were 

going  to  do  this  or  that  ? Mr.  Osborne : 

Until  they  have  the  power  to  go  in  and 
examine  the  way  the  business  is  being  run 
it  is  difficult  for  them  to  know  what  should 
be  done.  They  may  wish  to  rationalise 
and  to  find  out  whether  it  will  be  necessary 
to  reduce  the  number  of  staff  employed 
but  they  cannot  do  so  until  they  know  what 
is  there. 

7044.  But  they  could  give  a broad 
indication  of  what  they  thought  then- 
policy  would  be  as  they  saw  it  at  the  date 

of  the  offer,  could  they  not  ? Mr.  Dean : 

It  might  lead  people  to  tell  deliberate  lies. 
If  someone  wants  to  take  over  a company 
he  might  in  those  circumstances  introduce 
into  the  circular  he  addresses  to  the  share- 
holders something  which  is  quite  untrue. 
It  would  be  a mere  statement  of  intention 
which  no  one  could  enforce  and  therefore 
anyone  could  say  whatever  he  chose. 

Sir  Richard  Powell : Certain  other 
difficulties  would  also  be  involved.  To 
say  something  in  advance  and  then  to 
draw  back  on  it  is  not  a desirable  thing 
to  do. 

7045.  I am  thinking  in  particular,  of 

course,  of  the  employees’  interests. 

If  a weak  provision  were  inserted  into  the 
legislation  it  would  be  of  very  limited  use; 
it  would  be  better  to  deal  with  this  by 
other  methods. 

Mr.  Stacy.  The  recommendation  that  a 
statement  of  intention  should  be  required 


amounts  in  effect  to  a code  of  conduct 
which  is  quite  different  from  something 
inserted  into  the  Act. 

7046.  Chairman'.  We  will  have  to  think 
more  about  this.  One  sympathises,  of 
course,  with  the  employees  and  I think  it 
would  be  a good  thing  if  possible  to  give 
them  an  assurance;  but  an  assurance 
which  cannot  be  carried  out  is  obviously 

worse  than  no  assurance. Sir  Richard 

Powell:  So  also  is  an  assurance  you  cannot 
enforce.  The  statement  at  the  time  it  is 
made  might  be  a perfectly  genuine  one 
but,  in  the  case  both  of  the  deliberate  lie 
and  the  genuine  misconception  of  what 
was  going  to  happen  afterwards  it  would 
be  hard  to  compel  someone  to  stick  to  a 
statement  he  had  made  when  at  the  time 
he  did  not  know  the  full  facts. 

7047.  Mr.  Brown:  Contrary  to  other 
recommendations,  the  Board  of  Trade’s 
view  is  that  the  directors  of  an  offeree 
company  should  not  be  obliged  to  give 
information  but  that  if  they  do  give  advice 
it  must  be  in  full.  Other  views  are  that  the 
directors  of  the  offeree  company  should 
be  obliged  to  give  any  information  they 
can  and  to  make  recommendations. 
Would  the  Board  of  Trade  hold  the  same 
view  if  the  directors  of  the  offeree  company 
were  aware  of  certain  information  which 
had  not  been  published  and  which  would 
affect  the  views  of  their  shareholders  as 

regards  accepting  the  bid  ? Mr.  Dean : 

We  have  not  got  the  power  to  prescribe 
what  information  should  be  given  by  the 
directors  of  an  offeree  company.  All  we 
can  prescribe  is  what  information  must  be 
sent  out  by  a licensed  dealer  and  that  if  a 
licensed  dealer  sends  out  any  document  on 
behalf  of  the  directors  of  the  offeree 
company  it  must  contain  all  the  relevant 
information. 

7048.  If  there  were  to  be  any  new 

legislation  you  would  not  object  to  some- 
thing being  written  into  it? If  it  was 

thought  to  be  a good  thing  no  objection 
would  be  made. 

7049.  Would  it  be  a good  thing  if  the 

directors  had  information  which  the  share- 
holders had  not  got? Mr.  Stacy:  I 

think  if  the  offeree  directors  give  any  sort 
of  information  it  must  be  everything,  but 
in  the  case  of  an  offeree  company  there 
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might  be  a case  for  the  directors  remaining 
completely  neutral  and  saying  nothing 
at  all. 

7050.  If  they  know  something  which 
affects  the  argument,  something  which  the 
shareholders  do  not  know,  I think  an 
obligation  should  be  placed  upon  them. 

Sir  Richard  Powell:  I agree.  I think 

that  is  right. 

7051.  Mr.  Lawson:  Can  you  not  imagine 
cases  where  the  directors  of  offeree  com- 
panies might  be  placed  in  a very  embarrass- 
ing position  because  without  consultation 
they  receive  notice  of  a take-over  bid 
whilst  they  themselves  might  be  carrying 
on  negotiations  of  great  importance  and 
of  a delicate  nature  which,  in  the  interests 
of  their  shareholders,  ought  not  to  be 
made  known  at  that  time  ? Are  they  to  be 
forced  to  make  information  of  that  kind 
available  merely  because  some  other  chap 
has  come  along  and  made  a bid  for  the 

shares  of  their  company? Mr.  Stacy: 

No,  there  might  be  a case  for  the  directors 
remaining  completely  neutral.  It  is  only 
when  they  say  something  about  the  offer 
that  the  material  facts  should  be  given  but 
they  should  be  free  to  pass  on  the  offer 
without  comment. 

7052.  If  the  offeree  directors  were 
required  to  comment,  someone  could  force 
information  out  of  the  directors  merely  by 
making  a take-over  bid,  could  they  not? 

Sir  Richard  Powell:  In  the  situation 

you  have  described,  the  directors  would 
want  to  say  something  but  in  their  own 
time — when  they  would  circularise  the 
shareholders  and  disclose  the  facts.  The 
directors  of  the  offeree  company  should 
not  be  obliged  to  say  anything  until  they 
feel  that  the  appropriate  moment  has 
arrived. 

7053.  Mr.  Brown:  When  it  might  well 

be  too  late. Yes. 

7054.  Mr.  Bingen:  The  directors  of  an 

offeree  company  have  a duty  to  their 
shareholders.  If  an  offer  has  been  made 
and  if  there  are  other  negotiations  pending 
I would  have  thought  it  might  be  possible 
for  them  to  say  “ Please  do  not  deal  with 
this  now.  We  have  other  negotiations 
pending”.  I should  have  thought  that 
would  have  been  a fair  and  reasonable  way 
to  deal  with  it. That  has  happened. 


7055.  Mr.  Lawson : My  objection  would 
fall  to  the  ground  if  all  they  had  to  do  was 
to  say  that  they  did  or  did  not  recommend 
the  take-over.  However,  I think  the 
proposal  goes  further  than  that  and  is  to 
the  effect  that  an  obligation  should  be  put 
upon  them  to  provide  up-to-date  informa- 
tion about  their  company. Mr.  Stacy : 

If  they  went  so  far  as  to  recommend  one 
way  or  the  other  then  they  should  tell  the 
whole  story,  but  if  they  did  nothing  to 
influence  their  shareholders  and  passed  on 
the  offer  without  comment  we  are  not 
satisfied  that  any  obligation  should  be 
imposed  upon  them. 

Mr.  Osborne:  If  the  directors  themselves 
are  making  the  offer  for  their  company’s 
shares  it  may  be  fairer  for  them  to  say 
nothing  at  all. 

7056.  Mr.  Lumsden:  Regarding  para- 
graph 87  where  you  say  “ Difficulties  have 
arisen  on  the  question  whether  acceptance 
of  a take-over  bid  can  be  regarded  as 
irrevocable  on  the  part  of  the  acceptor 
while  the  offeror  retains  the  right  to  ter- 
minate his  offer  at  any  time  until  it  has 
been  declared  unconditional  ”.  I have 
always  felt  that  this  one-way  option  was  a 
little  unsatisfactory.  However,  I would 
like  to  know  from  your  experience  of  this 
what  sort  of  difficulties  have  arisen.  I take 
it  you  are  referring  to  the  usual  formula  of 
the  offer  being  subject  to  acceptance  by, 
for  example,  90  per  cent,  of  the  share- 
holders which  gives,  in  effect,  a one-way 

option. 1 think  part  of  the  difficulty 

arises  from  the  fact  that  it  is  not  really 
known  whether  such  an  acceptance  is 
really  irrevocable  or  not.  It  has  happened 
sometimes  that  the  offeror  who  has  failed 
to  get  control  has  held  the  accepting 
shareholders  to  their  acceptance  and  has 
then  sold  to  another  offeror  at  a higher 
price. 

7057.  That  is  what  I wanted  to  hear. 

You  have  had  complaints? Yes,  cer- 

tainly, to  that  effect  and  it  does  not  appear 
to  be  certain  whether  an  acceptance  is  or  is 
not  irrevocable  once  it  has  been  given.  It 
is  becoming  very  common  no  w in  the  form 
of  acceptance  to  insert  the  words  “ irre- 
vocably accept  ” but  if  the  acceptance  is 
made  irrevocable  it  would  seem  to  give  an 
unscrupulous  offeror  the  chance  to  earn  a 
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dishonest  penny  if  another  offeror  comes 
along  with  a better  offer  half-way  through. 

7058.  Your  suggestion  is  that  it  should 
only  be  irrevocable  if  the  minimum 
number  of  acceptances  is  not  less  than 

would  secure  voting  control. Yes, 

because  that  sort  of  thing  could  not  then 
happen. 

7059.  Professor  Gower:  Is  not  one  of  the 
weaknesses  this:  there  may  be  circum- 
stances in  which  other  information  apart 
from  that  given  under  these  regulations 
ought  to  be  provided.  Mr.  Osborne  in  reply 
to  an  earlier  question  said  that  where  the 
offeree  company  is  under  the  Board  of 
Trade’s  inspector  he  would  require  some- 
thing to  be  said  about  this  in  any  take- 
over circular.  There  is  nothing,  however, 
in  the  Board’s  regulations  for  licensed 
dealers  to  this  effect.  An  offer  could  go 
out  without  any  of  the  information  you 
thought  right  in  the  circumstances  being 
there  at  all.  Is  there  not  some  case  to  be 
made  for  saying  the  Board  of  Trade  ought 
to  have  a supervisory  power  over  this  and 
the  right  to  insist  on  something  else  being 
put  in,  where  appropriate,  in  particular 

circumstances? Mr.  Stacy:  What  has 

held  us  back  from  including  further 
requirements  of  this  sort  in  the  rules  is 
this:  we  thought  we  might  be  felt  to  be 
anticipating  the  recommendations  of  the 
Committee.  We  therefore  waited  in  some 
respects  before  including  them  in  the  rules. 
Had  it  not  been  for  that  we  might  have 
included  further  requirements. 

7060.  I am  going  further  than  that 
because  you  can  do  one  of  two  things; 
either  you  can  put  in  everything  you  can 
think  of  or  you  can  admit  you  will  not  be 
able  to  think  of  every  eventuality  and 
therefore  require  that  before  anyone  can 
make  a take-over  bid,  the  offer  must  be 
registered  with  the  Board  of  Trade  or  with 
the  Registrar  of  Companies  and  cannot  be 
sent  out  until  after  three  days,  during 
which  time  the  Board  has  the  power  to 
insist  that  the  offeror  must  put  something 
in.  That  is  what  happened  under  the  old 
system  when  you  went  to  the  Board  of 

Trade  to  get  their  consent. Mr. 

Osborne:  We  should  have  to  give  our 
consent  to  all  offers  which  were  made. 


Mr.  Stacy : We  do  not  want  to  get  into  a 
deeper  situation  than  the  one  we  are  in 
already  with  regard  to  supervising  take- 
over bid  circulars. 

7061.  Mr.  Bingen:  If  a licensed  dealer 
makes  an  offer  you  do  not  have  to  vet  the 
circular  but  if  a company  makes  one  they 
have  to  send  it  to  you.  That  seems  to  me 

to  be  very  odd. Mr.  Dean:  The  Act 

provides  certain  channels  through  which 
these  documents  may  be  sent  out. 
Admittedly  a document  may  be  sent  out 
with  the  permission  of  the  Board  of  Trade 
but  it  was  the  scheme  of  the  Act  that  most 
of  them  would  go  out  through  the  author- 
ised channels  and  only  in  the  exceptional 
case  would  the  Board  of  Trade  be  con- 
cerned and  have  to  give  permission. 

7062.  But  the  large-scale  company 

would  make  an  offer  direct? The  Act 

does  provide  that  it  should  normally  go  out 
only  through  authorised  dealers.  There  is  a 
provision  that  the  Board  of  Trade  may 
give  permission  but  the  whole  set-up  of  the 
Act  provides  that  such  invitations  must 
normally  go  out  through  one  of  the 
authorised  channels. 

7063.  Is  that  a reasonable  thing  or 
would  you  like  to  see  some  change?  Do 
you  think  that  companies  should  them- 
selves be  unable  to  make  direct  offers 
without  the  Board  of  Trade  having  to  see 

the  circulars. Mr.  Stacy : It  is  provided 

under  the  Act  that  offers  should  be  sent 
out  through  certain  authorised  channels. 
That  is  the  scheme  of  the  Act.  Whether 
that  is  right  is  under  review  by  the  Com- 
mittee. However,  there  is  also  this 
provision  that  in  what  was  intended  to  be 
exceptional  cases,  cases  which  do  not  fit 
into  the  outline  of  the  Act  and  which 
cannot  be  despatched  through  the  author- 
ised channels,  there  should  be  recourse  to 
the  Board  of  Trade.  In  fact,  there  has 
been  much  more  recourse  to  the  Board  of 
Trade  than  the  Board  of  Trade  like. 

7064.  Do  you  think  that  is  a reasonable 

sort  of  set-up  ? 1 would  have  thought 

not. 

7065.  Professor  Gower:  From  the  point 
of  view  of  the  protection  of  the  public 
there  can  be  little  doubt  that  Mr.  Osborne 
is  going  to  require  much  more  scrupulous 
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statements  of  the  relevant  facts  than  some 
licensed  and  some  exempted  dealers  have 
made  in  the  past.  That  is  the  difficulty. 
Mr.  Osborne : If  the  new  Act  pre- 
scribes the  sort  of  information  which  must 
be  given,  if  it  says  that  in  respect  of  all 
offers  made  through  whatever  channel 
this  is  the  information  which  must  be 
provided  and  if  there  were  a provision  for 
further  information  to  be  required  through 
an  amendment  of  the  rules,  subject  to  that 
general  outline  being  prescribed  in  the 
Act,  I do  not  think  we  would  want  the 
Board  of  Trade  to  go  into  the  matter  more 
than  that. 

7066.  That  assumes  you  can  think  of  all 
the  facts  which  are  known  to  be  material. 
If  a Board  of  Trade  inspection  is  going  on 
and  the  take-over  bid  does  not  go  through 
Mr.  Osborne,  nothing  may  be  said  about 

it. Mr.  Stacy : But  a company  which 

comes  to  the  Board  of  Trade  and  asks  for 
permission  to  issue  a circular  is  always  free 
to  go  through  a licensed  dealer. 

Mr.  Osborne : The  suggestion  that  all  the 
circulars  should  come  to  the  Board  of 
Trade  is,  I think,  quite  wrong. 

Sir  Richard  Powell : If  the  rules  are  going 
to  be  made  of  general  application  they 
should  be  followed  by  everyone  and  there 
should  be  no  reference  to  the  Board  of 
Trade.  It  should  be  done  one  way  or 
another  and  from  the  administrative  point 
of  view  it  would  be  better  to  do  it  through 
the  rules  and  to  make  the  rules  as  good  as 
one  could.  The  duty  of  checking  up  on  all 
these  offers  in  the  Board  of  Trade  would 
be  a very  onerous  job  indeed  and  would 
require  a lot  of  staff.  It  would  also  give 
rise  to  a good  deal  of  dissatisfaction  and 
would  take  a long  time. 

7067.  But  if  the  terms  of  the  offer  were 
lodged  with  the  Board  of  Trade  you  could 
look  through  them  and  see  whether  a 
company  was  subject  to  a Board  of  Trade 

inspection. Mr.  Dean:  The  rules  would 

have  to  be  completely  exhaustive  if  they 
were  made  general.  If  the  offers  go 
through  a licensed  dealer  there  is  some 
power  of  control.  Certainly  there  is  some 
discipline  if  they  go  through  authorised 
dealers. 

Sir  Richard  Powell:  This  all  depends 
upon  the  extent  of  any  possible  abuse.  It 


is  only  justifiable  to  be  grandmotherly  if 
you  have  something  to  be  grandmotherly 
about  and  I am  not  sure  you  have  in  this 
case. 

Mr.  Stacy:  There  is  always  the  danger  of 
misunderstanding  created  by  the  fact  that 
some  circulars  do  come  from  the  Board  of 
Trade  and,  in  my  view,  far  more  than  was 
ever  foreseen  or  intended.  Some  people 
think  that  because  they  have  been  on  an 
official  desk  in  Horse  Guards  Avenue  they 
must  be  all  right,  otherwise  they  would  not 
have  been  allowed  to  go  out ; for,  they 
think  they  are  all  right  because  the  Board 
of  Trade  has  seen  them. 

7068.  You  would  not  therefore  want 
prospectuses  any  longer  to  be  registered 
with  the  Registrar  of  Companies  and  to 
state  they  were  so  registered?  A state- 
ment appears  on  the  face  of  all  pros- 
pectuses that  the  prospectus  has  been 
registered  with  the  Registrar  of  Com- 
panies. That  gives  some  indication  to  the 
public  that  their  position  is  to  some  extent 

safeguarded. Sir  Richard  Powell:  It 

would  be  wrong  to  expect  the  Board  of 
Trade  to  take  any  responsibility  for  the 
truth  or  accuracy  of  the  statements  made 
in  the  prospectus.  All  we  can  do  is  to  say 
it  contains  all  the  information  the  law 
requires  it  to  contain  but  we  cannot  say  all 
that  information  is  right;  otherwise  one 
would  have  to  have  an  enormous  corps  of 
inspectors  and  other  people  to  verify  facts. 
With  30,000  to  50,000  companies  being 
formed  every  year,  I think  it  would  be 
impossible  to  undertake  that  task. 

7069.  Chairman:  Perhaps  we  can  pass 
from  that  question  now.  _ The  next  one 
concerns  the  protection  of  investors  and  it 
raises  the  general  point  that  in  the  United 
States  the  S.E.C.  has  responsibility  for  the 
whole  field  of  issuing  and  subsequently 
dealing  in  securities.  What  do  you  think 
of  the  suggestion  that  there  should  be  a 
similar  statutory  body  in  Great  Britain? 

This  is  a pretty  big  question  of  policy 

regarding  which  we  should  like  to  know 
what  you  think.  From  my  point  of  view  if 
we  were  made  responsible  for  the  adminis- 
tration I would  view  it  with  the  deepest 
gloom.  It  is  fair  to  say  we  have  had  no 
representations  favouring  the  establish- 
ment of  a body  of  this  kind  in  this  country. 
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No  representation  has  been  made  to  the 
Board  of  Trade  supporting  it. 

7070.  We  have  had  a number  of  repre- 

sentations to  that  effect  made  to  us  both  in 
writing  and  by  means  of  oral  evidence, 
too;  but  the  value  of  such  evidence 
depends,  of  course,  upon  what  the 
deponent  knows  about  what  goes  on  in  the 
United  Sates. Yes. 

7071.  We  have  heard  evidence  from 
U.S.  witnesses  and  they  seem  to  think 
their  system  suits  the  conditions  in  the 
United  States  of  America  but  it  may  or 
may  not  suit  conditions  in  this  country. 

One  just  does  not  know. 1 would  not 

really  know,  either.  I am  afraid  I know 
too  little  of  the  work  of  the  S.E.C.  to 
express  a clear  opinion  upon  it. 

7072.  And,  as  you  say,  it  is  a broad 

question  of  policy. Y es. 

7073.  Then  there  is  the  question,  would 
it  be  useful  to  arrange  regular  consultations 
between  the  Board  of  Trade  and  the  Stock 

Exchange? Mr . Stacy : We  already 

have  regular  informal  consultations  with 
the  Stock  Exchange  on  all  sorts  of  things. 
I would  not  have  thought  there  was  any 
advantage  to  be  gained  in  making  the 
consultations  more  formal.  We  are  always 
free  to  pick  up  the  telephone  and  talk  to 
the  Stock  Exchange  and  we  talk  to  each 
other  on  any  subject  upon  which  we  think 
we  can  usefully  help  each  other. 

7074.  And  you  think  the  position  can 

best  be  covered  in  that  way : by  continuing 
the  unofficial  liaison  rather  than  by  trying 
to  lay  everything  down  in  the  form  of 
legislation  ? Y es. 

7075.  The  next  question  concerns 
offers  of  unquoted  securities  which  are 
not  subject  to  scrutiny  by  the  Stock 
Exchange.  The  question  asked  is  whether 
the  Board  of  Trade  as  an  alternative  to  the 
Stock  Exchange  should  undertake  the 
scrutiny  of  such  prospectuses.  Your 
answer  would  be  that  you  consider  it  to  be 

outside  your  province. Sir  Richard 

Powell : Yes,  definitely.  If  we  were 
expected  to  do  for  unquoted  securities 
what  the  Stock  Exchange  does  for 
quoted  securities  we  would  say  that  was 


going  beyond  our  province.  If  it  were 
thought  desirable  or  necessary  for  us  to 
do  this  at  all  someone  would  have  to  act 
as  our  agent,  probably  the  Stock  Exchange, 
and  I think  they  would  find  that  a very 
difficult  thing  to  do. 

7076.  And  the  utmost  you  would  under- 

take in  the  way  of  scrutiny  would  be  to 
look  at  the  prospectus  and  see  whether  on 
the  face  of  it  the  statutory  requirements 
were  fulfilled? Yes. 

7077.  But  if  you  had  to  look  at  the 
whole  of  it  to  see  whether  it  was  a proper 
prospectus  or  not  you  would  think  that 
was  going  beyond  your  proper  function? 
Yes. 

7078.  The  next  question  concerns 
dealers  in  securities.  We  will  take  first  of 
all  the  Stock  Exchanges.  Questions  have 
been  raised  about  them.  Do  you  think 
that  all  the  recognised  Stock  Exchanges 
are  adequately  equipped  for  the  purpose  of 
scrutinising  the  securities  in  which  they 

deal? Mr.  Stacy : The  lists  were  drawn 

up  in  1948, 1 think,  on  the  recommendation 
of  the  London  Stock  Exchange.  We  have 
close  informal  contact  with  the  London 
Stock  Exchange  and  would  expect  to  hear 
from  them  if,  in  fact,  they  were  becoming 
unhappy  about  any  particular  Stock 
Exchange.  If  the  question  is:  do  we,  in 
fact,  go  regularly  and  have  a look  for 
ourselves  to  see  whether  they  are 
adequately  equipped,  I am  afraid  the 
answer  is  no.  We  have  not  got  the  staff 
to  do  so. 

7079.  The  London  Stock  Exchange  has 
given  you  no  reason  to  suppose  these  other 
recognised  Stock  Exchanges  are  other 
than  proper  bodies  to  carry  out  these 

scrutinies  ? We  have  had  no  suggestion 

of  that  sort.  If  for  any  reason  we  began 
to  have  doubts  ourselves  we  would  then 
consult  the  London  Stock  Exchange. 
However,  a regular  scrutiny  does  not  take 
place. 

7080.  Mr.  Brown : You  have  no  doubt 

that  the  London  Stock  Exchange  is  fully 
equipped  for  the  purpose  of  carrying  out 
these  requirements? We  think  it  is. 

f-y- 

Professor  Gower:  The  London  Stock 
Exchange  told  us  that  the  provincial  Stock 
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Exchanges  were  not  as  fully  equipped  as 
they  were  to  scrutinise  securities. 

7081.  Chairman : Is  _ there  adequate 

discipline  over  members  in  the  case  of  very 
small  Exchanges  ? Do  you  concern  your- 
self with  that  kind  of  thing? Sir 

Richard  Powell : We  would  look  to  the 
London  Stock  Exchange  to  keep  us 
informed  upon  problems  of  that  kind. 
We  would  not  act  on  our  own  initiative. 

7082.  What  is  your  view  about  having  a 
compensation  fund  to  protect  customers? 

Mr.  Stacy : I know  the  London  Stock 

Exchange  have  such  a fund.  I believe 
Birmingham,  Edinburgh,  Glasgow  and 
Manchester  have  them  although  others 
have  not.  However,  in  the  smaller 
Exchanges  I think  it  would  be  a difficult 
thing  for  them  to  undertake  to  build  up 
such  a fund. 

7083.  Someone  told  us  that  some  of 
these  Exchanges  were  very  small  indeed. 

1 should  think  it  would  be  difficult  for 

some  of  them  to  build  up  such  a fund. 

7084.  From  another  aspect,  apart  from 
compensation,  do  you  think  some  of  the 
very  small  Exchanges  should  be  recog- 
nised? There  are  some  which  only  have 

half  a dozen  members  ? It  has  not  been 

put  to  us  that  they  should  not  be  included. 

7085.  And  no  one  would  say  they  are 

not  Stock  Exchanges? No;  they  have 

not  said  that  to  us. 

Mr.  Leckie : The  scheme  of  the  Act  is  to 
delegate  the  control  as  much  as  possible. 
If  you  did  not  recognise  these  small 
Exchanges  you  would  have  to  deal  with 
the  members  individually  and  you  would 
get  back  to  the  position,  so  far  as  they  are 
not  covered  by  some  authorised  or  recog- 
nised body,  of  having  to  deal  with  them  as 
licensed  dealers. 

7086.  One  begins  to  wonder  when  one 
sees  an  Exchange  consisting  of  only  four 
members  what  their  competence  is  to 
scrutinise  a new  issue  and  that  kind  of 

thing. In  fact  a new  issue  is  frequently 

not  dealt  with  by  a small  Exchange. 

7087.  I think  it  was  said  in  evidence  that 

they  did  so. Mr.  Osborne : I think  they 

all  do  some  local  business  but  the  majority 


of  their  business  is  done  through  the 
London  Stock  Exchange. 

Mr.  Stacy:  One  would  not  think  the 
area  of  mischief  would  be  very  great. 

Sir  Richard  Powell:  This  is  a field  which 
should  be  looked  at  more  closely  before 
there  is  any  new  legislation.  It  seems  to 
me  to  be  rather  a happy-go-lucky  situation 
at  the  moment  which  should  be  looked 
into  further.  It  is  one  which  will,  of 
course,  depend  upon  what  views  your 
Committee  wish  to  express  but  it  is  cer- 
tainly one  the  Board  of  Trade  ought  to 
look  at  more  thoroughly  before  putting 
through  any  new  legislation. 

7088.  Consideration  might  be  given  to 

the  suggestion  that  a little  rationalisation 
might  be  a good  thing. Yes. 

7089.  Mr.  Althaus : All  these  Exchanges 
are  members  of  the  Associated  Stock 

Exchanges,  are  they  ? So  far  as  I know, 

yes. 

7090.  Chairman:  Then  there  are  the 
associations  of  dealers.  Have  you  any 
observations  to  make  about  any  of  them  ? 

Mr.  Stacy:  No.  As  regards  the  half 

a dozen  associations  which  we  have  recog- 
nised we  have  to  confess  we  have  no 
system  of  sending  someone  down  regularly 
to  have  a look  and  check  up  on  them. 

7091.  The  list  was  compiled  a good 
many  years  ago  now  and  I feel  it  does  look 
as  though  a little  bringing  up  to  date  and 
investigation  would  be  a good  thing  pre- 
paratory to  any  new  legislation  being 

introduced. Sir  Richard  Powell:  This 

again  is  a field  where  it  is  difficult  for  the 
Board  of  Trade  to  exercise  a great  deal  of 
judgment.  For  example,  unless  someone 
is  known  to  be  a criminal  it  is  very  hard  to 
refuse  a licence  to  a licensed  dealer.  I 
think  we  should  be  reluctant  to  see  more 
discretion  imposed  on  the  Board  of  Trade 
in  this  field.  I would  prefer  to  see  it  done 
by  means  of  a reduction  in  the  number  of 
people  entitled  to  deal  through  some 
tightening  up  of  the  rules. 

7092.  If  you  let  someone  come  in  and 
some  fearful  catastrophe  ensued  you 

would  be  accused  of  negligence. Y es, 

exactly. 

7093.  I appreciate  it  is  quite  a difficult 

problem. Mr.  Stacy : If  we  adopted  the 
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practice  of  sending  out  officials  regularly 
to  have  a look  at  the  local  Stock  Exchanges 
and  associations  and  kept  a close  rein 
upon  them  I think  it  would  soon  come  to 
smack  of  considerable  Whitehall  control 
which  I am  not  sure  would  be  either 
desirable  or  welcome.  One  can  overdo 
this  sort  of  thing. 

7094.  Professor  Gower : In  reply  to 
earlier  questions  you  said  the  great 
advantage  of  canalising  things  through  the 
Stock  Exchange  and  licensed  dealers  was 
that  you  were  thus  able  to  exercise  super- 
vision over  them.  However,  because  of 
your  replies  to  the  last  five  or  six  questions 

I am  not  sure  what  the  supervision  is. 

Mr.  Dean : I was  talking  about  the  scheme 
of  the  Act.  Really,  what  has  been  just 
said  is  that  it  is  difficult  to  make  a case  for 
refusing  or  taking  away  authorisation. 

Sir  Richard  Powell : There  have  been 
cases  where  licences  have  been  taken 
away  after  something  has  gone  wrong. 
This  causes  one  to  get  on  to  a man’s 
suitability  for  a licence  but  it  would  be 
impossible  for  the  Board  of  Trade  to  carry 
out  supervision  in  such  a way  that  it 
would  prevent  anything  ever  going  wrong. 

7095.  Chairman:  On,  really,  the  same 
part  of  our  inquiry  is  the  question  of 
licensed  dealers  of  whom  there  are  now  35. 
It  has  been  suggested  that  in  any  new 
legislation  they  should  be  done  away  with. 

Have  you  any  views  about  that? 1 

think  the  only  thing  we  should  say  is  that 
by  their  very  existence  they  appear  to  meet 
a demand,  otherwise  they  would  not  b6  in 
business.  However,  I do  not  think  it 
would  affect  us  at  all  if  they  disappeared. 

Mr.  Stacy:  Our  evidence  has  not  been 
in  that  sense  but  has  pointed  to  the  difficul- 
ties which  we  have  to  face  in  carrying  out 
the  licensing  obligations  and  the  weak- 
nesses in  the  system.  Certainly  we  should 
have  fewer  headaches  if  we  did  not  have  to 
bother  with  licensed  dealers. 

7096.  The  suggestion  was  that  instead 

of  having  these  separate  individuals  they 
should  all  be  required  to  join  some  recog- 
nised association;  then  they  would  be 
subject  to  the  same  discipline  as  the  mem- 
bers of  that  association. 1 think  the 


Association  of  Stock  and  Share  Dealers 
was  formed  after  the  Companies  Act  and 
it  was  formed  very  much  with  the  guidance 
and  encouragement  of  the  Board  of  Trade. 
Those  people  who  are  not  members  of  that 
Association  remain  as  individuals  and  are 
entitled  under  the  Act  to  be  allowed  to 
earn  their  living  and  have  a licence  from 
us.  However,  after  the  introduction  of 
that  Act  we  did  try  to  get  a large  number 
of  people  under  the  umbrella  of  the 
Association  of  Stock  and  Share  Dealers. 

7097.  I see.  Our  next  question  concerns 
unit  trusts.  We  have  had  a good  deal  of 
discussion  about  these  with  various  people 
operating  the  system  and  there  was  a 
proposal  that  a.  model  trust  deed  should  be 
got  out  and  that  the  Board  of  Trade 
should  only  really  be  concerned  with  any 
variations  from  the  model  form.  It  is 
suggested  that  might  save  time  as  com- 
pared with  studying  the  whole  deed  on 

each  occasion. Sir  Richard  Powell:  We 

would  have  no  objection  at  all  to  this 
proposal  but  we  would  be  sceptical  as  to 
whether  it  would  in  fact  save  us  a good 
deal  of  work;  the  number  of  variations 
might  give  us  as  much  work  as  examining 
the  whole  deed  each  time  would  do.  If  it 
would  be  preferable  to  the  unit  trusts  or  to 
the  public  generally  to  proceed  in  this  way 
it  would  cause  us  no  difficulty. 

7098.  As  far  as  we  could  gather  the 

majority  rather  favour  the  idea  and  I do 
not  think  anyone  endeavoured  to  oppose 
it. Mr.  Stacy : No. 

7099.  It  would  be  difficult  to  say  how 
far  they  agreed  until  the  document  was 
settled.  Then  one  might  find  some 
differences  of  opinion  creeping  in.  The 
next  thing  is  this:  there  are,  apparently, 
complaints  that  the  Board’s  scale  of  per- 
mitted charges  is  unreasonably  low. 
Those  are  the  charges  you  allow  to  unit 
trusts.  I do  not  know  what  you  say  about 

that. Sir  Richard  Powell:  This  is  a 

point  upon  which  we  have  had  direct 
representations  and  which  we  have  under 
examination  at  the  moment.  We  think 
there  is  a point  here  which  needs  con- 
sideration and  which  we  are  hoping  to 
consider.  We  think  we  shall  reach  a 
decision  fairly  soon  but  that  decision 
should  be  without  prejudice  to  the  wider 
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question  of  whether  the  Board  of  Trade 
ought  to  have  any  control  over  these 
charges  at  all.  There  is  no  specific  obliga- 
tion laid  on  the  Board  of  Trade  to  control 
these  charges  and  there  is  no  reason 
obvious  to  me  why  the  Board  of  Trade 
does  do  it  and  why  it  is  not  left  to  the 
business  itself  to  fix  its  own  charges  and  to 
normal  competition. 


Mr  Stacy.  It  may  have  been  prompted 
by  the  scandals  which  existed  before  1939. 
Those  happened  a long  time  ago.  I think 
the  point  is  quite  clear;  we  have  these 
powers  and,  as  the  Secretary  says,  it  is 
really  questionable  whether  the  Board  of 
Trade  ought  today  to  be  controlling  these 
particular  types  of  charges. 

Sir  Richard  Powell:  This  is  a point  upon 
which  we  should  very  much  welcome  the 
views  of  the  Committee  in  their  report. 

7100.  This  leads  to  another  point.  Is 
the  existing  position  satisfactory  under 
which  the  Board  insist  upon  conditions 
not  specified  in  the  Act?  The  unit  trust 
people  told  us  there  are  a number  of 
points  where  the  Board  ofTradeinsistupon 
this  or  thatrequirement,  although  it  is  diffi- 
cult to  discover  any  discretionary  power  to 
impose  those  requirements  under  the 

provisions  of  the  Act. Mr.  Stacy: 

They  are  not  prescribed  in  detail  but  there 
is  undoubtedly  this  discretionary  power. 
The  question  of  charges  arose  and  it  was 
established  legally  that  we  had  the  power 
to  control  charges.  The  same  argument 
applies  as  regards  these  other  requirements 
which  we  felt  we  were  bound  to  apply  in 
the  early  days  when  we  took  over  this 
responsibility.  However,  I think  it  is  still 
open  to  question  whether  and  to  what 
extent,  as  regards  charges  or  anything  else, 
the  Board  of  Trade  should  do  this. 


7101.  The  section  of  the  Prevention  of 
Fraud  Act  relied  upon  is,  I presume, 
section  17  (1)  (c).  A number  of  condi- 
tions have  to  be  fulfilled,  and  (c)  says  that 
“ the  scheme  is  such  as  to  secure  that  any 
trust  created  in  pursuance  of  the  scheme 
is  expressed  in  a deed  providing,  to  the 
satisfaction  of  the  Board,  for  the  matters 
specified  in  the  First  Schedule  to  this  Act.”. 
It  is  in  reliance  on  that  that  the  Board  of 
Trade  have  exercised  the  power  to  insist 


upon  other  requirements  than  those  speci- 
fied in  the  First  Schedule  of  the  Act? 

Sir  Richard  Powell:  I believe  there  has 
been  a Court  decision  about  this  but 
whether  it  is  right  that  the  Board  should 
have  the  power  is  a point  about  which  I 
can  think  there  is  some  doubt 

7102.  If  there  is  going  to  be  discretion 
concerning  particular  matters  of  impor- 
tance it  would  obviously  be  a good  thing 
to  have  them  set  out  in  black  and  white. 
Yes. 

7103.  Mr.  Mackinnon:  Would  you  sug- 
gest that  the  statutes  should  give  some 
indication  of  the  charges  so  as  to  remove 
some  of  the  responsibility  or  would  you 

leave  the  question  of  charges  at  large  ? 

Mr.  Stacy:  I think  there  is  something  to 
be  said  for  competition. 

Sir  Richard  Powell:  Let  competition 
settle  it  and  let  the  best  man  win. 

7104.  Mrs.  Naylor:  Would  you  insist 

on  revelation  of  the  size  of  the  charge  in 
advertisements  ? Yes. 

7105.  Mr.  Lawson:  And  there  is  also 
the  question  of  the  extent  to  which  the 
unit  trusts  advertise.  In  America  some- 
thing like  7 or  8 per  cent,  of  the  amount 
of  the  fund  is  spent  upon  what  might  be 
termed  promotion  expenditure.  Here,  as 
a result  of  the  present  charges  it  cannot 
be  more  than  about  2 or  per  cent.  Ho 
you  feel  there  is  any  reason  why  there 

should  be  a limit? 1 do  not  see  why 

there  should.  Presumably  people  would 
be  encouraged  to  spend  more  on  promo- 
tion in  order  to  get  the  business  and  in 
order  to  hold  their  competitive  position. 
There  is  one  further  point  I would  like  to 
make  on  this  question  of  unit  trusts: 
whether  it  is  right  to  prevent  companies 
from  dealing  in  their  own  shares  and 
exclude  from  the  British  market  all 
Commonwealth  and  foreign  open-end 
companies.  We  would  be  interested  to 
know  whether  the  Committee  have  any 
views  upon  that  question. 

7106.  Chairman:  Do  you  mean  the 

open-ended  investment  trust  company? 
Yes. 

7107.  I do  not  think  any  of  the  unit 
trust  people  we  saw  were  very  enthusiastic 
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about  that. No,  I imagine  they  would 

not  be.  The  present  law  does  have  the 
effect  of  preventing  the  overseas  equiva- 
lent of  the  unit  trusts  from  doing  business 
in  this  country. 

7108.  Mr.  Mackinnon : Have  you  had 
a certain  number  of  applications  which 
have  had  to  be  barred  ? There  is  a demand 

for  overseas  unit  trusts,  is  there? Mr. 

Osborne:  We  have  had  considerable 
pressure  in  the  last  year  or  two  not  only 
from  the  United  States  but  also  from  the 
Commonwealth . 

7109.  Including  Australia? Yes. 

7110.  Mr.  Lawson:  There  is  nothing  to 

prevent  a unit  trust  being  formed  to 
operate  in  Australia,  is  there? No. 

7111.  Chairman:  The  Committee  will 
consider  that  along  with  all  the  other 
things.  If  a form  of  open-ended  trust 
company  could  be  evolved  in  a form 
suitable  to  this  country  and  if  the  dealing 
in  their  own  shares  could  be  carried  out 
subject  to  safeguards  for  creditors  there 
should  be  no  objection  to  it.  There  cannot 
be  any  objection  in  principle,  can  there? 
Sir  Richard  Powell:  In  my  view,  no. 

7112.  Mr.  Brown : The  unit  trust  form 

has  been  recommended  to  us  because  of 
the  additional  safeguard  of  an  independent 
trustee  to  hold  the  investments;  I think 
die  evidence  in  favour  of  open-end  com- 
panies was  on  the  ground  that  the  use  of 
separate  trustees  was  an  unnecessary 
expense. Yes,  that  is  so. 

Mr.  Brown:  The  Board  have  no  views 
on  the  possibility  of  abolishing  trustees? 

7113.  Chairman:  One  has  to  use  the 
word  <£  trust  ” rather  sparingly  because 
the  position  of  the  shareholder  in  an 
open-ended  trust  company  is  not  the  same 
as  that  of  a holder  of  units  in  a unit  trust. 
The  shareholder  has  a claim  against  the 
surplus  assets  that  there  are  in  the  com- 
pany at  the  end  of  the  day  while  the  present 
unit  trust  holder  is  entitled  to  have  his 
claim  satisfied  out  of  the  specific  invest- 
ments vested  in  trustees.  Therefore,  the 
two  things  are  different  and  it  would  be 
important  if  the  open-ended  type  were 
introduced  here  to  differentiate  very  clearly 
between  the  two  so  that  the  investor  is  not 
misled  as  to  the  character  of  the  concern. 


We  do  not  want  to  express  any 

views  regarding  policy  on  this  matter. 
We  merely  wish  to  mention  it  as  a matter 
upon  which  we  have  had  representations. 
It  is  of  interest  to  us  and  we  would  like 
to  have  your  views  on  it  and  no  more  than 
that.  Ministers  would  no  doubt  want 
themselves  to  consider  this  point. 

7114.  Mr.  Watson : Would  you  consider 
if  that  system  were  introduced  into  this 
country  that  there  should  be  some  system 
of  control  and  inspection  of  companies 
with  the  right  to  buy  their  own  shares? 
Mr.  Stacy:  As  long  as  we  were  con- 
trolling unit  trusts  that  would  be  inevitable. 

7115.  And  that  would  be  a duty  the 
Board  of  Trade  might  be  prepared  to 
undertake  in  the  event  of  such  a system 

coming  in. If  we  were  still  controlling 

unit  trusts  it  would  be  inescapable. 

7116.  Professor  Gower:  Why  should  the 
control  be  limited  to  open-ended  ones? 

I do  not  understand  this. Mainly 

because  we  feel  control  would  be  expected 
of  those  because  of  the  control  of  unit 
trusts. 

Professor  Gower ; I can  see  that  but  I 
should  have  thought  that  you  should 
extend  it  to  all  types  of  investment  trust 
company,  closed  or  open,  as  they  do  in  the 
United  States. 

7117.  Chairman:  The  next  item  is 

returns.  You  draw  attention  to  the 
ambiguous  position  of  the  Registrar  and 
the  question  is,  whether  he  should  be  given 
a more  positive  function  in  relation  to 
registration  and  the  contents  of  such 
things  as  memoranda  and  articles,  special 
resolutions,  annual  returns  and  prospec- 
tuses. Paragraph  184  of  your  memoran- 
dum refers  to  this  question. The 

suggestion  in  paragraph  184  is  that  the 
Registrar  should  have  the  authority  to 
reject  returns  on  specified  grounds.  The 
paragraph  sets  out  the  grounds  on  which 
it  would  be  reasonable  for  him  to  reject 
documents;  a thing  he  now  has  no  express 
authority  to  do.  We  would  like  to  see 
these  grounds  covered  without  going  to  the 
extent  of  suggesting — this  goes  back  to  a 
point  already  made — that  he  has  any 
responsibility  for  vetting  the  truth  and 
correctness  of  statements  in  the  documents 
submitted  to  him. 
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7118.  How  ought  that  to  stand  from  an 
administrative  point  of  view?  If  a 
prospectus  on  the  face  of  it  does  not  com- 
ply with  the  requirements  of  the  Act 
should  the  Registrar  be  given  the  power  to 

reject  it? He  has  not  got  that  express 

power  at  the  moment.  He  was  challenged 
on  a particular  occasion  whether  he  was 
entitled  to  throw  out  something  he  did  not 
think  satisfactory.  If  he  had  this  express 
power  we  should  still  wish  to  stop  short  of 
saddling  him  with  a general  responsibility 
for  the  truth  and  correctness,  for  example, 
of  a prospectus.  It  is  really  a tidying  up 
operation  and  not,  therefore,  a major 
proposal. 

71 19.  Of  course,  one  would  not  want  to 
be  left  without  some  clear  range  of  matters 

on  which  he  could  reject? Quite  so, 

and  we  would  like  the  Act  to  be  clearer 
than  it  is  as  to  what  his  responsibilities  are 
and  on  what  grounds  he  may  reject. 

Chairman : He  wants  his  position  defined 
in  the  Act. 

7120.  Mr.  Scott:  If  he  has  power  to 
reject  the  document  and  does  not  do  so, 
the  document  is  necessarily  regarded  as 

being  acceptable  by  the  Registrar? 

Mr.  Langford:  At  the  moment  I have 
rejected  some  documents  and  have  been 
challenged  as  to  my  right  to  reject  them, 
but  on  advice  did  maintain  my  rejection. 
What  I need  is  the  power  to  refuse  to  file 
the  document  if  I know  it  to  be  wrong. 

7121.  Chairman : Y ou  must  not  become 
involved  in  questions  of  merit,  otherwise 
your  position  would  become  untenable? 

At  the  moment  I have  no  express  right 

to  refuse  any  document  at  all. 

7122.  Then  you  think  the  Act  should 
expressly  provide  that  if  it  appears  to 
the  Registrar  that  the  document  does  not 
comply  with  the  relevant  requirements  of 

the  Act,  he  may  refuse  to  file  it? Yes, 

in  so  far  as  it  does  not  seem  to  comply  with 
the  requirements  of  the  Act  as  regards 
completion  of  the  form  generally,  but  not 
as  to  the  accuracy  of  the  contents. 

Sir  Richard  Powell:  Is  it  not  true  that 
you  can  only  reject  if  it  is  not  signed  or 
dated? 

Mr.  Langford:  The  section  in  effect 
seems  to  provide  that  I can  only  refuse  a 


prospectus  if  it  is  not  properly  signed  or 
dated,  or  not  accompanied  by  the  relevant 
documents. 

Sir  Richard  Powell:  It  can  be  defective 
in  a very  large  number  of  other  ways. 

Mr.  Langford:  In  fact,  we  do  usually  get 
them  corrected,  but  there  is  no  express 
power  to  do  so. 

7123.  Once  you  have  all  the  documents, 

you  are  under  a statutory  obligation,  are 
you  not,  to  register  the  company?  You 
have  no  discretion.  If  you  have  accepted 
for  filing  all  the  documents  necessary  to 
lead  to  the  incorporation  of  the  company, 
then  incorporation  follows  as  an  impera- 
tive matter,  does  it  not? Yes,  but  that 

is  only  the  memorandum  and  articles  of 
association  at  that  stage,  and  the  statutory 
declaration  of  compliance. 

7124.  This  proposal  for  clarification 
will  extend  to  other  documents  as  well? 

Yes,  but  on  incorporation  it  would 

only  be  a matter  of  considering  the 
memorandum  and  articles.  But  I could 
not  say  I would  be  responsible  for  all  the 
articles  being  strictly  in  accordance  with 
the  law. 

7125.  If  it  is  obligatory  on  you  to  grant 

a certificate  of  incorporation,  provided  all 
the  conditions  are  fulfilled,  it  is  only  right, 
before  you  get  to  that  stage,  that  you 
should  have  power  to  reject  the  docu- 
ments?  Yes,  we  would  in  fact  reject 

them,  and  wait  for  a writ  of  mandamus  to 
be  applied  for. 

7126.  You  would  not  need  that  if  you 

had  a power  of  rejection  for  a defect  in  the 
document  in  point  of  form? No. 

Mr.  Dean : We  would  not  like  it  thought 
that  the  Registrar  rejects  documents  with- 
out any  authority  whatever.  The  Act  is 
not  really  clear  about  this.  We  take  the 
view  that  when  a document  has  to  be 
delivered  to  the  Registrar  that  document 
must  comply  with  the  Act,  and  he  has  the 
right  to  reject  if  it  does  not  comply  with 
the  Act.  But  the  position  is  arguable,  and 
we  want  it  cleared  up,  because  the  power  is 
purely  by  implication  and  not  by  specific 
authority. 

7127.  Sir  George  Erskine:  Dealing 
particularly  with  prospectuses,  Mr.  Lang- 
ford, if  you  had  this  power  of  rejection,  I 
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take  it  as  a matter  of  practice,  you  would 
have  to  follow  the  same  system  as  the 
Stock  Exchange  and  would  be  willing  to 

examine  a document  in  draft  form  ?- Mr. 

Langford'.  We  do  in  fact  do  that  in  many 
cases. 

7128.  Chairman : The  next  one  concerns 
business  and  company  names,  which  is,  I 
gather,  a very  difficult  topic  largely  because 
of  the  enormous  numbers  involved.  You 
suggest  it  would  be  helpful  if  the  similarity 
test  were  abandoned  and  that  names  were 
only  refused  on  the  ground  of  identity  with 
the  name  of  some  previously  registered 

company? Mr.  Stacy:  I do  not  know 

that  we  would  go  so  far  as  to  say  we 
recommend  that  it  be  abandoned.  Our 
paper  is  a cri  de  coeur.  There  has  been  so 
much  criticism  of  the  Board  of  Trade  both 
in  regard  to  company  names  and  business 
names  that  we  thought  we  really  should  set 
out  the  very  considerable  difficulties  with 
which  we  are  faced,  and  our  paper  does  do 
that.  In  view  of  the  delays  which  this 
means  in  the  registration  of  companies 
and  the  dissatisfaction  it  seems  to  provoke, 
it  prompts  us  to  ask  the  question  whether 
all  this  is  worthwhile  to  prevent  similari- 
ties between  names.  It  may  well  be  that 
the  answer  is  that  we  cannot  abandon  this 
criterion,  and  we  have  to  make  the  best  of 
it.  We  wondered  whether,  in  the  evidence 
you  have  had  before  you,  there  had  been 
any  body  of  opinion  saying  how  valuable 
this  service  was  and  how  important  it  was 
that  the  Board  of  Trade  should  go  on 
doing  it.  If  we  are  to  go  on  doing  it,  it 
does  carry  with  it  the  certainty  that  the 
registration  of  companies  will  become 
more  and  more  difficult,  and,  quite 
frankly,  we  do  not  really  know  what  to  do 
about  this  state  of  affairs. 

7129.  Would  it  be  feasible,  as  an  admin- 
istrative matter,  to  refuse  names  on  the 
ground  of  identity  only,  as  opposed  to 
similarity;  one  difficulty  in  that  proposi- 
tion is  that  it  is  so  hard  to  say  what  is 

identical? The  whole  field  is  a very 

difficult  one,  and  there  is  the  difficulty 
even  of  administration  to  get  it  generally 
understood  throughout  the  office  and  the 
large  numbers  of  people  dealing  with  this 
as  to  what  should  be  regarded  as  a 
similarity  which  cannot  be  tolerated. 


Administratively,  it  is  a very  difficult 
thing. 

Sir  Richard  Powell : This  is  so  much  a 
matter  of  taste,  on  which  there  can  be  very 
legitimate  differences  of  view.  This  gives 
rise  to  a mass  of  correspondence  at  all 
levels,  including  Ministerial  level,  and  a 
great  deal  of  dissatisfaction  about  names. 

I do  not  see  how  we  could  abandon  our 
present  practice  of  trying  to  prevent  the  use 
of  similar  names,  because  I think  there 
would  be  great  public  demand  that  we 
should  go  on  doing  this.  It  leads  to  great 
administrative  difficulty  in  the  office  and 
considerable  delay  in  approving  the  name 
and,  in  the  end,  to  great  dissatisfaction  on 
the  grounds  that  it  is  the  view  of  someone 
in  the  Board  of  Trade  which  has  to  be 
accepted,  because  there  is  no  appeal  to 
any  other  authority. 

7130.  Is  it  not  possible  in  some  cases  to 
get  over  the  difficulty  by  putting  into  the 
junior  company’s  name,  if  I may  so  call  it, 

some  reference  to  a place  or  date? 

Oh,  we  do  a lot  of  that. 

Mr.  Langford:  It  is  avoided  in  that  way. 

7131.  But  I suppose,  in  the  end,  you 

exhaust  all  the  possibilities  ? Mr. 

Osborne:  And,  of  course,  the  mere 
addition  of  a place  or  date  may  suggest 
some  affiliation  or  association,  and  mis- 
lead in  that  way. 

7132.  Mr.  Mackinnon:  That  is  a very 
real  objection,  that  it  suggests  it  is  one  of  a 
group  of  companies.  I imagine  that  is  one 

of  the  biggest  headaches  you  have? 

It  is  very  difficult. 

7133.  Chairman:  Obviously  if  someone 
wants  A.B.  Limited  it  may  be  hopeless, 
but  you  might  be  able  to  say  you  will 
register  it  if  it  is  called  A.B.  (Colchester) 

Ltd.? But  if  there  is  another  called 

A.B.  (Birmingham)  Ltd.,  the  public  will 
believe  they  are  members  of  the  same 
group. 

Mr.  Langford:  But  Brown  (Manchester) 
and  Brown  (Birmingham)  would  be  all 
right,  because  Brown  is  a common  name 
and  the  two  are  some  distance  apart.  It 
would  be  different  if  the  name  were  more 
uncommon. 
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7134.  Would  it  be  possible  to  solve  this 

difficulty  by  making  it  depend  simply  on 
the  four  comers  of  the  certificate  of 
registration,  as  opposed  to  going  into  all 
the  various  questions  which  would  be 
material  in  a passing  off  action  in  the 
Chancery  Division?  If  one  is  going  to 
consider  the  possibility  of  associated  or 
subsidiary  companies,  you  get  a tremen- 
dous inquiry  on  each  name? You  do. 

7135.  I was  wondering  if  one  could 
curtail  the  field  of  inquiry  and  .simply  say, 
taking  two  certificates  of  incorporation 
together,  are  they  too  alike  as  bits  of  paper 
with  certain  names  written  on  them,  so  to 

speak? If  you  are  going  to  say  too 

alike,  you  have  to  get  some  discernible 
difference  between  them,  I think. 

Sir  Richard  Powell : You  are  back  to 
your  question  of  taste,  really.  What  is  too 
alike?  It  is  very  hard  to  say.  People 
have  different  views  on  that. 

Mr.  Stacy : I think  we  still  have  this 
responsibility  because  the  Cohen  Com- 
mittee thought  that  otherwise  there  would 
be  too  many  passing  off  actions.  The 
Board  of  Trade  does  this,  and  this  holds 
up  the  Registrar. 

7136.  It  looks  as  though  the  Board 
may  have  to  go  on  the  best  way  it  can? 

Sir  Richard  Powell : I am  afraid  so. 

There  is  no  way  out  of  this. 

7137.  There  are  complaints  by  the 
Association  of  Scottish  Chambers  of 
Commerce  and  the  Law  Society  of 
Scotland  that  the  Registrar  does  not  give 
sufficient  guidance  to  the  public  as  to  what 
names  will  and  will  not  be  accepted.  I 
should  have  thought  it  was  quite  impos- 
sible to  give  in  advance  an  exhaustive 
catalogue  of  names  that  would  not  be 
acceptable,  but  you  have  some  circular 
letters  you  send  out  which  give  a good 
deal  of  guidance.  I do  not  know  if  it 
could  be  improved,  but  obviously  it 

cannot  be  complete? 1 think  the 

circular  we  have  now  goes  about  as  far  as 
one  can  reasonably  go  in  codifying  this 
very  difficult  subject.  It  would  be  very 
difficult  to  go  any  further  than  this. 

7138.  Then  there  is  the  Institute  of 
Trade  Mark  Agents,  another  dissatisfied 


customer,  and  they  say  there  has  been  a 
recent  change  in  the  registration  procedure 
with  regard  to  company  names  resembling 
registered  trade  marks.  Anyhow,  up  till 
recently,  a search  was  made  for  trade 
marks  resembling  a proposed  company’s 

name? Mr.  Stacy.  We  used  to  require 

the  applicant  to  assure  us  that  the  name  he 
was  asking  for  was  not  identical  with  or 
did  not  resemble  a trade  mark. 

7139.  You  put  that  on  the  applicant 
who  registered  a company,  and  that  has 

now  been  changed? Yes,  because  it 

was  represented  to  us  that  it  was  placing 
an  impossible  burden  on  the  applicant. 
How  can  he  satisfy  us  about  something 
which  can  only  be  decided  in  a Court,  that 
a name  he  proposes  does  not  resemble  a 
trade  mark?  So  we  had  to  drop  the 
requirement  that  he  should  satisfy  us  there 
was  no  resemblance. 

7140.  Is  any  check  made  now  to  see  that 
it  does  not  represent  or  resemble  a trade 

mark? Not  now.  We  do  not  ask  an 

applicant  to  satisfy  us  on  the  latter  point 
now. 

Mr.  Leckie : Not  on  resemblance,  but 
identity,  yes. 

7141.  You  confine  yourself  to  a name 
which  does  really  represent  a trademark, 
but  not  merely  a resemblance  which  covers 

a very  wide  field  ? Mr.  Stacy : We  have 

abandoned  the  latter  request  and  have 
been  criticised  for  abandoning  it. 

7142.  Then  another  and  different  point, 

also  on  company  names,  is  that  the 
removal  of  a company’s  name  from  the 
register  can  be  ordered  if  it  is  too  like, 
can  it  not?  If  it  is  entered  through 
inadvertence,  being  too  like  an  existing 
name,  then  the  junior  company  can  on 
request  change  its  name  and,  moreover,  if 
that  is  not  done,  the  Board  of  Trade  can 
insist  on  the  junior  company  changing  its 
name? That  is  within  six  months. 

7143.  It  is  put  to  us  that  the  same  rule 
should  obtain  where  the  objection  to  the 
name  is  something  other  than  its  being 
too  like  another  name:  if  a company 
changes  its  sphere  of  operations  and  for 
instance  goes  on  describing  itself  in 
terms  which  suggest  that  it  comes  from 
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Wigan  whereas  it  is  carrying  on  business 
entirely  in  Timbuctoo,  it  is  thought  that 
might  be  misleading  and  that,  owing  to 
the  change  of  circumstances,  there  ought 

to  be  some  machinery  to  alter  it? 

Having  gone  to  the  trouble  we  do  to 
prevent  a name  which  is  misleading,  then, 
shortly  afterwards,  the  company  enters  a 
line  of  business  where  that  name  is  in  fact 
misleading:  having  satisfied  ourselves  that 
a company  is  entitled  to  be  called  The 
British  something  or  other,  the  company 
is  then  changed  and  may  no  longer  be 
entitled  to  that  name. 

7144.  My  question  is  simply  directed  to 

the  desirability  or  otherwise  of  extending 
the  provisions,  under  which  names  can  be 
taken  off  the  register  within  six  months,  to 
cases  where  names  become  misleading 
owing  to  altered  circumstances.  That,  I 
think,  would  involve  removing  the  six 
months’  time  limit? Yes. 

7145.  But  it  could  be  done  if  such  a 
provision  were  adopted:  a change  of  name 
could  be  insisted  on  at  any  time  when  it 
was  brought  to  the  notice  of  the  Board 
that  circumstances  subsequent  to  incor- 
poration had  made  the  name  misleading. 
Would  there  be  any  objection  to  legislation 

on  those  lines  ? Sir  RichardPowell : I do 

not  think  there  would  be  any  objection  to 
that,  so  long  as  it  was  not  expected  that 
the  Board  of  Trade  would  take  the 
initiative  in  making  a change. 

7146.  It  would  have  to  be  brought  to 
the  notice  of  the  Board  somehow,  but 
they  would  not  have  to  go  out  to  look  for 

it? No.  I may  say  I do  not  think  we 

should  welcome  this  extension  to  our 
responsibilities,  and  we  would  hope  it 
would  not  be  recommended  unless  it  was 
felt  to  fill  a pressing  need. 

Mr.  Osborne : It  would  be  a very  drastic 
power  if  the  company  had  spent  money 
building  up  goodwill. 

7147.  That  is  perfectly  true.  I put  that 
to  you  because  it  is  one  of  the  things  which 
have  been  suggested.  Then  we  are  told 
that  some  Commonwealth  countries, 
having  fewer  companies,  have  a system  of 
advance  publication  of  proposed  names  so 
as  to  give  people  an  opportunity  of  object- 
ing. I imagine  you  would  say  that  would 


be  unworkable  here,  owing  to  the  enor- 
mous number  of  companies  registered 

every  day  ? Mr.  Langford:  I would  say 

so.  I would  not  welcome  it,  as  Registrar, 
at  all. 

7148.  What  it  would  lead  to  is  some- 

thing like  the  trade  mark  procedure  where 
you  advertise  for  objections  and  then,  if 
objectors  come  in,  the  next  thing  is  a trial 
as  to  who  is  entitled  to  the  name.  With 
your  35,000  a year  or  whatever  it  is,  there 
would  be  quite  a lot  of  little  lawsuits  going 
on,  with  probably  a right  of  appeal  to  the 
High  Court  or  the  Court  of  Appeal  against 
any  decision  of  the  Registrar  ? Yes. 

7149.  That  is  the  kind  of  difficulty 
which  attends  that  suggestion,  and  I do 
not  know  what  you  would  think  about  it 
from  the  administrative  point  of  view. 
Your  answer  probably  would  be  that  it 

would  get  quite  out  of  hand? Mr. 

Leckie : We  do  not  want  to  extend  the 
registered  trade  mark  system  to  company 
names. 

Sir  Richard  Powell : I think  we  find  the 
existing  system  difficult  enough  to  contend 
with.  Anything  making  it  more  difficult 
would  be  very  unwelcome  indeed. 

7150.  Then  that  is  not  very  much  good. 
Then  there  is  this  very  difficult  question  of 
business  names,  and  it  looks  as  though, 
through  no  one’s  fault  the  register  has 
now  become  more  or  less  unmanageable? 
1 think  that  is  a fair  way  of  putting  it. 

Mr.  Langford : Of  course  it  does  now 
contain  about  750,000  names. 

7151.  And  apparently  people  do  attach 

importance  to  the  register,  imperfect 
though  it  is  ? Yes. 

7152.  Such  investigation  as  we  have  made 
suggest  that  50  per  cent,  of  the  inquiries 
are  fruitless  because  the  name  is  not  on  the 
register  for  one  reason  or  another,  and  I 
do  not  think  anyone  pretends  it  is  any- 
thing like  complete.  The  constructive 
suggestion  we  have  had,  which  has  been 
discussed  with  varying  degrees  of  approval 
by  our  witnesses,  is  that  you  should 
abolish  the  register  and  substitute  for  it 
the  obligation  of  putting  the  true  name  up 
at  the  place  of  business,  or  at  all  places  of 
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business  if  more  than  one,  and  putting  the 
name  on  the  note-paper,  relying  on  that  as 
affording  a degree  of  protection  to  people 
dealing  with  these  unincorporated  firms. 
Of  course,  you  would  not  have  the  register 
to  go  and  look  at,  but  if  you  saw  your 
competitor  had  not  got  his  true  name  put 
up  over  his  shops  or  had  not  got  it  on  his 
note-paper,  you  could  report  the  matter  to 
the  Board  of  Trade  and  enforce  it  in  that 
way? it  is  already  open  to  a com- 

petitor to  do  that  now,  if  he  wanted  to 
report  someone  who  was  not  complying 
with  the  Act. 

7153.  Some  kind  of  control  not  involv- 
ing the  register  could  be  evolved.  Ad- 
mittedly the  scheme  could  not  be  so 
perfect  if  you  did  away  with  the  register, 

but  it  would  be  something? Sir 

Richard  Powell:  One  alternative  would  be 
to  keep  the  register,  but  make  businesses 
put  their  registration  number  on  their 
note-paper  and  leave  it  to  the  local 
authority  or  other  people  to  attempt  to 
enforce  it.  It  would  stiffen  it  up  to  some 
extent,  and  give  you  something  to  lay 
your  hands  on : if  there  were  no  registra- 
tion number  on  the  note-paper,  there  would 
be  grounds  for  complaint. 

7154.  You  think  the  register  cannot  be 

dispensed  with? Mr.  Leckie:  There  is 

a point  in  connection  with  undesirable 
company  names  in  that  if  you  refuse  a 
company  name,  you  must  take  care  that 
the  company  does  not  use  that  undesirable 
name  as  a business  name.  If  you  did  not 
have  the  register  of  business  names,  you 
could  not  prevent  that. 

Sir  Richard  Powell:  If  you  have  one, 
you  cannot  do  away  with  the  other.  You 
have  to  try  to  make  the  register  of 
business  names  more  effective  than  it  is. 
The  problem  of  making  it  100  per  cent, 
effective  is  intrinsically  insoluble,  but  you 
might  make  it  better. 

7155.  By  putting  the  registration  num- 
ber on  the  note-paper? Yes. 

7156.  Mr.  Bingen:  You  imply  that  if 
you  have  a system  of  controlling  company 
names,  you  must  have  a register  of 
business  names;  but  up  till  1917  you  had 


no  register  of  business  names,  and  that 
Act  was  devised  during  the  first  war  to 
prevent  Germans  trading  under  the  names 
of  apparently  British  companies.  Do  we 
really  need  a register  of  business  names  at 

all  now  ? Mr.  Leckie : I was  not  putting 

the  point  forward  as  a great  argument  for 
retaining  the  register. 

Sir  Richard  Powell:  So  long  as  you  are 
supposed  to  prevent  the  use  of  undesirable 
company  names,  you  have  to  have  a 
business  names  register,  to  prevent  the  use 
of  names  which  would  be  undesirable  as 
company  names. 

7157.  Mr.  Richardson:  You  could  pro- 

vide that  no  company  should  trade  except 
under  its  own  name? Is  that  enforce- 

able? I suppose  it  is. 

Mr.  Osborne:  Many  companies  do  use 
several  business  names.  It  would  be  very 
difficult  to  limit  companies  to  their  own 
company  names  as  trading  names. 

Chairman:  Failure  to  put  the  word 
“ Limited  ” on  as  the  last  word  of  your 
name  does  involve  an  offence  of  some  sort. 

7158.  Mr.  Mackinnon:  I think  what 

they  very  often  do  is  to  use  a business 
name,  and  put  the  company  name  under- 
neath in  very  small  letters. Mr.  Stacy : 

In  1923  the  Geddes  Committee  recom- 
mended that  the  Registration  of  Business 
Names  Act  served  no  useful  purpose. 

7159.  Professor  Gower:  Would  it  be 

agreed  that  in  so  far  as  it  prevents  the  use 
of  undesirable  business  names  it  is  reason- 
ably effective  for  that  purpose? Mr. 

Osborne:  We  have  had  complaints  about 
small  businesses  being  carried  on  under 
the  names  of  banks  or  chambers  of 
commerce.  I think  it  is  reasonably  effec- 
tive against  that  sort  of  thing,  and  that  is 
important. 

7160.  Although  it  is  true  it  was  only 
introduced  as  a result  of  the  first  world 
war,  it  is  also  a fact  that  it  had  been  on  the 
stocks  for  many,  many  years  before.  The 
Associated  Chambers  of  Commerce  had 
been  pressing  for  it  for  about  30  years? 
Yes,  that  is  so.  There  was  a Parlia- 
mentary Commission  on  it  in  1900. 
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7161.  Chairman : I think  that  completes 
our  questions.  I would  like  to  say  again 
thank  you  very  much  for  coming  and 

giving  us  so  much  of  your  time. Sir 

Richard  Powell : Thank  you,  Sir;  we  have 
been  glad  to  come.  If  there  is  anything 


you  need  for  your  consideration,  if  the 
Board  of  Trade  can  supply  it  we  will  of 
course  do  so  automatically.  We  will  be 
glad  to  let  you  have  anything  you  need. 

Chairman : Thank  you  very  much. 
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Memorandum  by  the  Board  of  Trade 

In  the  summer  of  1960  the  Board  of  Trade  submitted  to  the  Committee  detailed  papers 
on  each  of  the  matters  covered  by  the  Committee's  Questionnaire.  These  papers  were 
however  too  long  for  publication  and  the  Board  have  accordingly  summarised  the  main 
points  in  somewhat  shorter  notes  which  they  now  submit. 

On  many  subjects  the  Board  of  Trade  have  thought  it  proper  to  restrict  their  evidence 
to  placing  on  record  the  arguments  for  and  against  a particular  proposal.  It  has  seemed 
to  them  undesirable  in  such  cases  that  they  should  make  firm  recommendations  on  matters 
which  it  is  more  appropriate  that  the  Committee  should  consider  first. 

16th  March,  1961 

(1)  Incorporation  of  Companies — Memorandum  of  Association 
“ One-man  ” companies 

There  are  very  many  companies  commonly  known  as  “ one-man  ” companies. 
Many  are  created,  it  would  seem,  in  order  to  secure  tax  benefits,  to  protect  a name,  to 
tender  for  a contract  or  to  avoid  some  control  or  publicity.  Many  are  never  brought 
fully  into  operation  and  many  are  abandoned  on  the  register  without  the  formalities 
of  a liquidation.  There  are  possibilities  of  abuse  if  such  a company  is  kept  denuded 
of  resources  and  is  used  to  evade  responsibility  for  business  debts. 

2.  Conditions  prescribing  a higher  minimum  membership  or  a minimum  capital 
could  easily  be  evaded.  It  would  help  if  all  companies  were  required  to  file  properly 
audited  accounts  with  the  Registrar  of  Companies.  In  addition  all  companies  could 
be  required  to  pay  an  annual  registration  renewal  fee. 

Wholly-owned  subsidiaries 

3.  The  possibility  of  abuse  arises  when  liability  is  artificially  reduced  to  the  amount 
of  the  issued  capital  of  each  subsidiary  while  the  business  of  the  subsidiary  is  financed 
by  loans.  Possibly  a holding  company  ought  to  be  made  liable  for  the  debts  of  its 
subsidiaries  in  a proportion  corresponding  to  the  proportion  of  the  issued  share  capital 
of  the  subsidiary  which  is  beneficially  owned  by  the  holding  company. 

Combination  of  memorandum  and  articles: 

Common  form  powers 

4.  The  memorandum  and  the  articles  of  association  might  well  be  combined  in  a 
single  document,  now  that  the  historical  distinction  between  the  two  has  largely 
disappeared.  Possibly  common  form  powers  could  be  conferred  by  statute  on  all 
companies  with  the  option  for  any  company  to  contract  out.  This  would  revive 
the  distinction  between  objects  and  powers  and  lead  to  simplification  of  the  objects 
clauses. 

Widely  drawn  objects  clauses 

5.  Widely  drawn  objects  clauses  put  excessive  power  into  the  hands  of  directors  to 
change  or  dispose  of  a company’s  business  or  undertaking  without  the  prior  consent 
of  the  members,  and  tend  to  frustrate  the  right  of  a dissentient  minority  to  appeal  to 
the  Court  against  a proposed  change  of  objects.  It  could  be  provided  that  objects 
and  powers  (other  than  common  form  powers)  which  remain  unimplemented  over  a 
period  should  automatically  lapse.  Alternatively,  and  perhaps  better,  limitations 
could  be  imposed  on  the  powers  of  directors,  and  the  powers  of  shareholders  safe- 
guarded in  regard  to  important  changes  in  a company’s  activities. 
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The  doctrine  of  ultra  vires 

6.  The  Cohen  Committee  considered  that  the  doctrine  of  ultra  vires  had  become  an 
illusory  protection  for  shareholders  and  a pitfall  for  third  parties.  They  recommended 
that  the  memorandum  of  association  should  operate  solely  as  a contract  between  the 
company  and  its  shareholders  as  to  the  power  exercisable  by  the  directors.  To  give 
effect  to  this  recommendation  it  would  have  been  necessary  to  modify,  if  not  to  abrogate 
the  rule,  that  the  memorandum  is  a public  document  of  which  third  parties  dealing 
with  the  company  are  deemed  to  have  notice.  This  would  have  been  no  straight- 
forward matter  and  the  recommendation  was  not  in  fact  adopted. 

7.  Instead,  the  new  Companies  Act  gave  to  companies  wide  powers  to  change  their 
objects  by  special  resolution  and  without  the  sanction  of  the  Court.  The  restrictions 
which  remain  on  these  powers  are  of  little  practical  effect  and  it  may  be  well  to  remove 
them  altogether,  other  of  course  than  the  right  of  a minority  to  appeal  to  the  courts. 

8.  If  the  doctrine  of  ultra  vires  were  abolished  the  introduction  of  common  form 
powers,  if  decided  upon,  would  not  apply  to  the  powers  of  the  company  which  would 
then  be  unrestricted.  They  would  instead  constitute  the  powers  of  directors  to  act  on 
behalf  of  the  company. 

9.  In  considering,  as  they  may  wish  to  do,  the  question  of  ultra  vires  the  Committee 
will  doubtless  have  in  mind  the  possible  effects  of  a change  in  weakening  the  safeguards 
on  capital  as  a fund  of  credit. 

Prefabricated  companies 

10.  There  is  a regular  business  in  offering  ready-made  companies  for  sale  to  the 
public.  Such  companies  often  run  into  default  under  the  Companies  Act,  until  they 
are  purchased,  with  regard  to  the  obligation  to  hold  meetings,  make  annual  returns  and 
so  on.  It  seems  wrong  that  a regular  business  of  this  kind  (if  indeed  it  is  desirable 
business  or  a business  useful  to  the  public  generally),  should  be  founded  on  continuous 
breaches  of  the  law. 

(2)  Prohibition  of  Partnerships  with  More  than  Twenty  Members 

11.  Section  434  of  the  Companies  Act,  1948,  prohibits  partnerships,  associations 
or  companies  which  are  formed  with  a view  to  carrying  on  business  for  gain  (other 
than  banking)  from  having  more  than  20  members  unless  they  are  incorporated 
companies. 

12.  Although  the  figure  of  20  is  arbitrary,  a restriction  to  some  such  figure  is  perhaps 
inherent  in  the  concept  of  a partnership  as  an  association  of  persons  bound  together 
for  a particular  enterprise  by  ties  of  mutual  trust. 

13.  It  was  stated  in  a famous  lawsuit  that  the  limitation  was  intended  “ to  prevent 
the  mischief  arising  from  large  trading  undertakings  being  carried  on  by  large  fluctuating 
bodies,  so  that  persons  dealing  with  them  did  not  know  with  whom  they  were  con- 
tracting, and  so  might  be  put  to  great  difficulty  and  expense,  which  was  a public 
mischief  to  be  repressed.”  In  practice  this  mischief  is  not  now  a danger  in  the  field  of 
commerce  and  trade  but  there  is  always  the  possibility  that  the  partnership  structure 
might  come  back  into  popularity  if,  for  example,  it  were  decided  to  make  incorporation 
more  difficult.  The  Board  consider  therefore  that  the  restriction  on  membership  ought 
not  to  be  removed  in  the  field  of  commerce  and  trade,  especially  as  it  is  not  onerous 
in  that  field. 

14.  The  Board  of  Trade  would  have  no  objection  to  an  alteration  of  the  present 
law  in  the  field  of  professional  activities  if  there  is  no  other  way  of  meeting  the  difficulties 
which  the  limitation  causes  such  partnerships  and  there  is  no  objection  by  those  who 
use  their  services.  Difficulties  have  been  experienced  by  some  firms  of  solicitors  and 
accountants,  particularly,  owing  to  the  present  restriction  to  20  partners. 
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(3)  Classification  of  Companies 
Public  and  private  companies 

15.  At  the  beginning  of  1959  there  were  15,500  public  and  319,000  private  companies 
on  the  register,  and  the  majority  of  the  latter  were  exempt  private  companies.  It  seems 
sound  in  principle  to  retain  a distinction  between  public  and  private  companies  based 
primarily  on  whether  their  securities  are  or  are  not  on  offer  to  the  general  public.  It 
seems  necessary  however  to  review  the  criteria  which  distinguish  a public  from  a 
private  company  and  the  privileges  which  the  latter  enjoys,  with  special  reference  to 
the  privileges  of  the  exempt  private  company. 

16.  The  Committee  may  wish  to  consider  whether  the  maximum  number  of  50 
members  for  a private  company  is  too  high  and  whether  the  present  form  of  the 
requirement  of  section  28  (1)  (a)  (about  the  obligation  to  restrict  the  transfer  of  shares) 
could  not  with  advantage  be  more  clearly  defined. 

17.  It  is  increasingly  common  practice  to  register  a £100  private  company  with  the 
intention  in  the  near  future  to  issue  a statement  in  lieu  of  prospectus,  increasing  the 
capital  and  converting  the  company  into  a public  company.  This  means  that  it  is 
possible  to  avoid  compliance  with  section  130  of  the  Companies  Act  about  holding  a 
statutory  meeting,  or  section  181  about  the  nomination  of  directors.  If  these  sections 
serve  a useful  purpose  in  relation  to  companies  registered  initially  as  public  companies, 
the  position  in  regard  to  the  conversion  of  a private  company  into  a public  company 
seems  to  call  for  review. 

18.  The  present  category  of  exempt  private  companies  derives  from  the  recom- 
mendation of  the  Cohen  Committee  who  were  in  favour  of  exempting  from  the 
obligation  to  make  their  accounts  public  what  they  described  as  the  small  family 
business  incorporated  as  a company.  The  provision  has  not  worked  out  in  accordance 
with  the  ideas  of  the  Cohen  Committee  or  the  intention  of  the  legislature.  Thus, 
many  companies  are  exempt  private  companies  which  are  not  very  small  in  membership 
or  capital  or  in  the  extent  of  their  undertakings.  They  include  many  companies  with 
a very  considerable  business,  such  as  finance  and  banking  companies.  The  exemptions 
enjoyed  by  exempt  private  companies  in  regard  to  filing  accounts,  qualified  audit  and 
loans  to  directors  have  been  widely  criticised  and  the  Board  of  Trade  have  found  the 
administration  of  the  provisions  of  the  Seventh  Schedule,  which  prescribe  the  conditions 
for  exemption,  both  cumbersome  and  complicated. 

19.  There  is  a strong  public  demand  for  the  disclosure  of  the  financial  affairs  of  all 
limited  liability  companies  and  the  publication  of  accounts  has  probably  been  a most 
potent  single  factor  operating  against  fraud  and  incompetent  management.  Again 
the  importance  of  properly  qualified  audit  is  obvious  and  it  does  not  seem  suitable 
that  the  directors  of  an  exempt  private  company  should,  by  their  voting  control,  be 
able  to  appoint  auditors  who  are  without  accountancy  qualifications  and  who  may  be 
persons  amenable  to  their  influence. 

20.  The  exemption  from  the  ban  on  loans  for  directors  (not  recommended  by  the 
Cohen  Committee)  is  also  open  to  objection.  Its  purpose  was  stated  to  be  to  help 
family  businesses  to  avoid  the  alienation  of  control  when  a loan  is  necessary  to  meet 
death  or  estate  duties  on  the  death  of  a major  shareholder.  However,  family  businesses 
in  the  sense  intended  by  the  Cohen  Committee  are  today  a small  minority  of  all  exempt 
private  companies  and  there  exist  companies  whose  business  it  is  to  provide  finance 
in  the  circumstances  in  question.  Moreover,  the  inability  of  a director  to  repay  sums 
owed  by  him  to  the  company  is  often  the  cause  of  a company’s  insolvency. 

21.  The  Board  of  Trade  consider  accordingly  that  while  the  category  of  private 
company  should  be  maintained,  the  Committee  should  review  the  privileges  enjoyed 
by  private  companies  and  in  particular  those  enjoyed  by  exempt  private  companies. 
If  the  Committee  feel  that  there  is  perhaps  a case  for  the  small  company  with  certain 
privileges  they  may  care  to  consider  whether  there  should  not  be  more  effective  penalties 

1567 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


24 th  March,  1961]  memorandum  by  the  board  of  trade 


[Continued 


for  the  wrongful  arrogation  of  those  privileges.  These  penalties  might  include  the  loss 
of  limited  liability  or  a sanction  whereby  the  rights  of  a defaulter  are  not  enforceable 
by  legal  proceedings. 

Companies  limited  by  guarantee 

22.  The  company  limited  by  guarantee  is  usually  the  form  chosen  for  companies 
which  do  not  propose  to  trade  with  a view  to  making  a profit  for  distribution  among 
their  members.  It  is  the  ordinary  structure  of  charitable  companies,  professional  and 
trade  associations,  research  institutes  and  in  general  of  companies  whose  objects  are 
altruistic  and  non-commercial. 

23.  The  provisions  of  the  Act  bearing  on  such  companies  have  received  somewhat 
scanty  attention  in  the  successive  revisions  of  the  Companies  Act  and  the  time  has 
perhaps  come  for  a comprehensive  overhaul.  In  particular  it  is  open  to  question 
whether  such  companies  ought  to  be  exempt  private  companies  with  freedom  from 
publishing  accounts,  properly  qualified  audit  and  from  the  ban  on  loans  to  directors. 
Moreover,  the  question  arises  whether  the  provisions  of  the  Eighth  Schedule  regarding 
the  profit  and  loss  account  are  adequate  in  the  case  of  companies  of  this  kind.  It 
seems  important  that  there  should  be  public  accounts  and  that  these  accounts  should  be 
such  as  to  disclose  what  proportion  of  the  income  is  swallowed  up  in  administrative 
expenses  and  how  the  remainder  is  divided  among  the  various  charitable  purposes 
which  the  company  exists  to  promote. 

Section  19  companies 

24  Companies  licensed  by  the  Board  of  Trade  under  section  19  to  be  registered  as 
limited  liability  companies,  without  the  addition  “ Limited  ” in  the  name  are  almost 
exclusively  companies  limited  by  guarantee.  The  privilege  was  attractive  to  associations 
such  as  charitable  associations,  art  societies,  and  chambers  of  commerce  which  con- 
sidered  that  a Royal  Charter  would  be  too  expensive,  or  which  were  not  considered 
appropriate  for  incorporation  by  Royal  Charter.  The  Board  of  Trade  have  used  their 
powers  under  the  section  to  impose  a number  of  fairly  elaborate  conditions  whose 
object  is  to  ensure  that  the  provisions  of  the  section  will  be  kept  in  the  sprat  as  well 
as  in  the  letter  and  in  particular  to  prevent  any  indirect  distribution,  at  any  stage,  of 
the  income  or  property  of  the  company  among  members.  The  Board  of  Trade  licence 
has  come  to  be  regarded  as  implying  a measure  of  Government  recognition  that  the 
company  is  altruistically  established  for  the  furtherance  of  purposes  of  value  to  ta 
community  or  to  a broad  section  of  it  and  that  it  is  a stable  and  well  run  body.  The 
Board  consider  that  the  provision  serves  a useful,  if  limited,  purpose  and  should  be 
retained  in  substantially  its  present  form. 


(4)  Donations  by  Companies  for  Charitable  and  Political  Purposes 

25.  It  is  sometimes  suggested  that  companies  should  be  encouraged  by  statute  to 
regard  themselves  as  having  social  responsibilities  and  thus  be  able,  for  example, 
without  question  to  subscribe  to  a Lord  Mayor’s  Fund  for  Flood  Relief.  This  could 
be  achieved,  if  it  were  thought  right,  by  including  powers  to  make  charitable  donations 
under  the  common  form  powers  referred  to  in  the  Board  of  Trade  note  on  Headmg  1 
of  the  Committee’s  Questionnaire.  Any  company  would  be  able,  if  it  wished,  to 
contract  out  of  any  of  the  common  form  powers  including  that  which  enabled  it  to 
make  charitable  donations. 

(5)  Exercise  of  Powers  of  Companies  by  Directors  and  Degree  of  Control  retained  by 
Shareholders 

26  The  culmination  of  the  tendency  of  the  modem  shareholder  not  to  intervene  in 
his  company’s  affairs  is  seen  in  the  unit  trust  where  the  investor  delegates  his  voting 
rights  to  the  trust  managers.  Moreover,  the  institutional  investors  do  not  ordinarily 
intervene  to  influence  the  management  or  policy  of  the  companies  in  which  they  invest. 
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It  may  well  be,  therefore,  that  the  influence  of  shareholders  in  the  management  of 
their  companies  has  diminished  even  beyond  what  was  found  to  be  the  position  by  the 
Cohen  Committee  in  1948. 

27.  There  are  three  directions  in  which  changes  could  be  made  if  it  were  thought 
desirable: 

(a)  The  provisions  of  the  Act  about  the  appointment  of  directors. 

(b)  The  provision  of  information  to  shareholders. 

(c)  Express  reservation  to  shareholders  of  some  powers  which  they  tend  to  delegate 
to  directors. 

28.  Matters  which  might  perhaps  be  reviewed  in  regard  to  directors  are  the  age 
qualification,  the  question  of  qualification  shares,  the  possibility  of  reserving  certain 
matters  for  decision  by  the  board  of  directors  as  distinct  from  individual  directors, 
whether  there  should  be  sole  directors,  and  whether  it  should  be  possible  for  a corpora- 
tion to  be  a director.  The  Board  of  Trade  consider  that  it  should  not  be  possible  for 
a company  to  have  a corporation  among  its  directors. 

29.  Already  the  Companies  Act  prescribes  a certain  amount  of  information  which 
must  be  made  available  to  shareholders.  The  Committee  will  wish  to  consider  whether 
it  is  as  much  as  can  be  reasonably  afforded  without  damage  to  day-to-day  transaction 
of  the  company’s  business.  In  particular  the  Committee  may  wish  to  consider  whether 
a prescribed  minority  of  shareholders  should  be  given  right  of  access  to  the  books  of 
account  where  fraudulent  manipulation  is  suspected. 

30.  Under  the  Companies  Act  there  are  certain  matters  which  must  be  dealt  with 
by  the  shareholders  in  general  meeting.  They  cannot  be  delegated  by  them  to  the 
directors.  The  question  is  how  far  it  is  proper  and  sensible  to  go  on  extending  these 
matters  if  the  generality  of  shareholders  appear  unwilling  to  undertake  additional 
responsibilities.  Their  unwillingness  does  not  in  fact  deter  them  from  complaining 
afterwards. 

31.  If  the  Committee  feel  that  on  balance  the  shareholders  who  wish  to  exercise  some 
control  should  be  further  assisted  to  do  so,  they  may  wish  to  consider  the  following 
matters  in  which  it  has  been  suggested  that  the  powers  of  directors  might  be  curbed  and 
the  powers  of  shareholders  entrenched: 

(i)  a material  change  in  the  company’s  •undertaking  or  substantial  variation  or 
disposal  of  the  company’s  assets; 

(ii)  the  exercise  of  the  company’s  borrowing  powers  beyond  certain  limits ; 

(iii)  the  raising  of  additional  capital  within  the  authorised  capital; 

(iv)  the  appointment  by  directors  of  additional  directors  (e.g.,  the  suggestion  that 
the  appointment  should  be  subject  to  approval  in  general  meeting)  and  the 
fixing  of  their  own  remuneration  where  they  hold  an  executive  office; 

(v)  the  exercise  of  any  powers  which  the  company  may  have  to  make  contributions 
for  charitable  or  political  purposes.  This  is  distinct  from  the  question  raised 
under  Heading  4.  The  point  is  whether,  if  a company  has  these  powers,  their 
exercise  should  be  delegated  without  restriction  on  the  directors. 

32.  Finally,  the  Committee  may  wish  to  consider  whether  in  respect  of  such  matters 
as  a change  of  undertaking,  disposal  of  assets  or  the  exercise  of  borrowing  powers 
debenture  holders  should  have  some  right  of  appeal. 

(6)  Directors’  Duties 

33.  The  occupation  of  company  director  has  not  become  a profession  and  there 
are  no  accepted  standards  of  skill  and  competence.  It  is  generally  accepted  that 
directors  have  duties,  but  there  is  no  general  understanding  as  to  what  these  duties 
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are  and  the  case  law  on  this  subject  is  difficult  for  the  layman  to  understand.  Perhaps 
there  is  a case  for  a codification  of  the  duties  of  directors  either  in  any  new  Companies 
Act  or,  perhaps  better,  in  the  form  of  a Code  of  Conduct  for  Directors,  based  on  exist- 
ing case  law  and  agreed  principles  as  to  the  best  practice.  Provided  that  there  is  flexi- 
bility and  the  Code  is  kept  under  review  it  might  be  helpful  if  one  were  drawn  up. 

34.  Under  the  Act  a register  has  to  be  kept  of  directors’  shareholdings  and  this 
register  has  to  be  open  for  inspection  by  members  and  debenture  holders  for  a prescribed 
period.  There  is  probably  a case  for  requiring  that  the  register  should  be  open  for 
inspection  by  members  and  debenture  holders  at  all  times. 

35.  There  has  been  some  public  criticism  of  the  power  of  directors  to  deal  in  their 
company’s  shares  in  connection  with  take-over  bids  and  the  transfer  of  control  generally. 
It  is  worth  considering  whether  restrictions  should  be  placed  on  the  board  of  directors 
to  dispose  of  their  shares  by  private  treaty  if  by  doing  so  they  place  the  other  share- 
holders in  the  position  of  a minority,  and  further  whether  they  should  be  free  to  dispose 
of  their  shares  by  private  treaty  with  an  offeror,  on  terms  different  from  those  offered 
to  other  shareholders,  during  a period  when  a take-over  bid  is  open  to  acceptance. 

36.  Directors  have  a statutory  duty  to  disclose  to  a directors’  meeting  any  interest 
they  may  have  in  contracts  which  their  company  concludes  with  third  parties.  There 
have  been  representations  to  the  Board  of  Trade  that  strict  compliance  with  that 
requirement  is  unnecessarily  onerous  and  the  matter  might  be  looked  into.  There  is 
probably  a case  for  requiring  by  statute  that  a director  should  be  prohibited  from 
voting  on  any  contract  in  which  he  has  directly  or  indirectly  a material  interest. 

37.  If  a resolution  is  to  be  proposed  at  a company  meeting  on  a matter  which  would 
enable  a director  to  obtain  a benefit  which  he  might  not  otherwise  with  propriety 
obtain,  it  would  seem  right  that  the  intended  benefit  should  be  made  clear  in  any 
notice  of  the  company  meeting.  This  might  be  made  a statutory  requirement. 

(7)  Shares  with  Restricted  or  No  Voting  Rights 

38.  The  issue  of  fixed  interest  preference  shares,  with  restricted  or  conditional 
voting  rights  or  indeed  no  voting  rights  at  all,  is  a well  established  feature  of  the 
capital  structure  of  companies  and  is  not  the  subject  of  criticism. 

39.  In  the  case  of  equity  shares,  however,  there  has  been  considerable  criticism  of 
the  issue  of  such  shares  with  reduced  voting  rights.  It  is  thought  inequitable  that  a 
body  of  shareholders  should  be  deprived  of  voting  rights  although  they  take  the  same 
risk  as  other  shareholders,  while  the  latter,  with  sole  or  disproportionate  voting  power, 
may  hold  a minority  of  the  risk  capital  or  indeed  none  at  all,  if  all  the  voting  power 
rests  with  preference  shares.  Again,  it  is  urged  that,  if  widespread  ownership  of  industry 
and  commerce  is  desirable,  then  on  general  social  grounds  ownership  should  involve 
some  measure  of  control  with  its  attendant  responsibilities  for  shareholders. 

40.  As  regards  the  first  criticism  one  possibility  would  be  to  impose  a statutory 
maximum  on  the  percentage  of  a company’s  issued  equity  share  capital  which  may  be 
without  voting  rights  and  a necessary  minimum  of  the  total  issued  share  capital  with 
full  voting  rights  which  must  be  equity  capital.  The  purpose  would  be  to  ensure  that 
holders  of  equity  shares  always  held  at  least  a specified  majority  of  all  voting  rights. 
As  to  the  second,  it  is  perhaps  doubtful  whether  democratic  control  should  be 
encouraged  by  the  process  of  preventing  investors  from  buying  voteless  shares  if  they 
wish  to  buy  them.  There  seems  clearly  to  be  some  public  demand  (though  perhaps  a 
decreasing  one)  for  ordinary  shares  without  votes  if  they  are  offered  at  a lower  price 
than  similar  shares  with  voting  rights.  What  in  the  view  of  the  Board  of  Trade  is 
important  is  that  the  investor  should  be  made  aware  at  all  times  which  shares  carry 
no  votes. 

41.  Some  companies  have  taken  steps  to  enfranchise  their  voteless  shareholders. 
This  is  a different  matter  from  requiring  them  to  do  so  by  legislation.  A possibility 
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which  has  been  suggested  is  that  all  equity  shareholders,  whether  voteless  or  not, 
should  be  given  an  inalienable  statutory  right  to  vote  on  certain  important  classes  of 
resolution  outside  the  ordinary  conduct  of  company  affairs,  such  as  changes  of  capital, 
changes  of  the  objects  of  the  company,  or  the  appointment  or  dismissal  of  directors. 
But  the  Board  of  Trade  are  not  satisfied  that  equity  shareholders,  who  have  voluntarily 
taken  up  voteless  shares,  should  be  given  a right  to  vote  in  certain  circumstances 
although  no  statutory  right  exists  for  holders  of  fixed  interest  securities. 

42.  The  Committee  may  wish  to  consider  therefore  whether  legislation  is  desirable 
in  regard  to  non-voting  equity  shares,  including  the  question  of  fixing  a maximum 
percentage  of  non-voting  equity  capital  or  establishing  entrenched  voting  rights  for 
certain  more  important  company  resolutions. 

(8)  Protection  of  Minorities 

43.  The  Companies  Act  prescribes  for  minorities  certain  rights  of  appeal  to  the 
Court  and  there  are  also  some  important  matters  which  under  the  Act  can  be  effected 
only  by  special  resolution.  Nonetheless  where  the  majority  is  large,  or  where  the 
minority  shareholders  cannot  easily  concert  action,  the  minority  can  find  themselves 
in  an  unenviable  position.  The  risk  of  becoming  a minority  shareholder  may  well  be  a 
risk  inherent  in  investing  in  equity  shares,  at  any  rate  in  small  companies  and  it  is  not 
possible  to  go  very  far  in  safeguarding  minority  shareholders  without  giving  them  powers 
which  properly  should  belong  to  the  majority.  There  are  however  some  points  which 
require  consideration  in  the  case  of  companies  which  become  subsidiaries  in  the  manner 
described  below,  and  in  the  case  of  private  companies. 

44.  Section  209  (2)  of  the  Act  enables  minorities  in  companies  which  become 
subsidiaries  to  sell  their  shares,  for  a period  of  three  months  only,  on  the  same  terms 
as  the  majority  of  the  shares  were  acquired.  This  facility  applies  only  where  the 
holding  company  acquires  a 90  per  cent,  majority  as  a result  of  “ a scheme  or  contract  ” 
which  usually  takes  the  form  nowadays  of  a take-over  bid.  There  may  be  a case  for 
extending  the  section  to  cover  any  minority  up  to  25  per  cent,  (that  is,  a minority 
unable  to  prevent  the  passing  of  a special  resolution)  instead  of  only  10  per  cent.,  or 
to  cover  the  case  where  the  new  majority  shareholder  is  an  individual  or  a group  (and 
not  a company)  or  where  the  majority  holding  has  been  wholly  or  partly  acquired  by 
purchase  on  the  market  or  by  private  treaty  instead  of  by  means  of  a take-over  bid. 

45.  Section  209  is  one  of  the  group  of  sections  206-209  headed  “ Amalgamations 
and  reconstructions  In  fact  sections  206-208  may  be  obsolescent  since  even  agreed 
amalgamations  and  reconstructions  are  nowadays  put  through  by  means  of  the  take- 
over procedure. 

46.  There  is  a further  point  which  is  related  to  Heading  18  of  the  Committee’s 
Questionnaire.  Under  the  Prevention  of  Fraud  (Investments)  Act  a holding  company 
is  free  to  circularise  the  members  of  its  subsidiary  company  with  an  offer  to  purchase 
their  shares  and  none  of  the  restrictions  of  the  Act  apply  to  such  circulars.  This  means 
that  when  a company  seeking  to  take  over  another  has  obtained  51  per  cent,  of  the 
voting  power,  it  can  circularise  the  minority  49  per  cent,  without  the  safeguards  afforded 
to  shareholders  by  the  Act,  other  than  the  provisions  against  fraud.  Until  the  offeror 
has  obtained  51  per  cent,  he  may  circularise  the  shareholders  only  through  an  approved 
channel.  There  may  be  a case  for  his  being  required  to  do  so  even  after  he  has  acquired 
51  per  cent. 

47.  The  position  of  the  minority  holder  in  a small  private  company  is  still  more 
precarious,  especially  as  the  directors  are  frequently  the  majority  holders  or  are  under 
the  control  of  the  majority  holders.  Section  225  of  the  Act  had  for  its  object  making 
the  remedy  of  winding  up  more  readily  available  and  it  would  be  interesting  to  discover 
how  the  section  has  worked.  Section  210  of  the  Companies  Act  was  intended  to  deal 
with  the  situation  where  a winding-up  order  might  not  in  fact  benefit  the  oppressed 
minority  and  it  gives  the  Court  wide  powers  to  make  orders  rectifying  oppression. 
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In  fact,  however,  section  210  seems  to  have  been  of  little  help  to  the  small  minority 
shareholder  generally,  at  least  until  1959.  It  may  well  be  that  oppression  exists  on  a 
wider  scale  than  the  evidence  would  suggest  because  shareholders  may  have  been 
advised  that  the  Board  of  Trade  would  not  intervene  in  a matter  which  lies  within  the 
discretion  of  the  Court  and  that  application  to  the  Court  is  certain  to  be  expensive  and 
without  strong  supporting  evidence  is  unlikely  to  be  successful,  pie  minority  share- 
holder is  in  a particular  difficulty  in  this  respect  since  he  has  no  right  of  access  to  the 
minutes  of  directors’  meetings  or  to  the  books  of  account.  (This  is  a matter  which 
might  be  remedied).  Generally,  it  seems  to  the  Board  important  that  the  position  ot 
shareholders  in  private  companies  should  be  made  as  secure  from  oppression  and 
injustice  as  is  reasonably  possible.  The  problem  is  difficult  since  one  has  to  steer  clear 
of  embroiling  either  the  Board  of  Trade  or  the  courts  in  disputes  about  the  proper 
way  to  run  a company’s  business. 

(9)  Protection  of  Special  Classes  of  Shares 
48.  The  Board  of  Trade  have  no  evidence  to  submit. 


(10)  Board  of  Trade  Powers  to  Appoint  Inspectors 

49  The  Board  of  Trade  consider  that  their  powers  under  sections  164  and  165  are 
wide  enough  to  enable  them  to  appoint  inspectors  in  any  case  which  they  feel  needs 
investigation.  Naturally  they  are  criticised  by  applicants  who  fail  to  secure  the 
appointment  of  an  inspector.  The  Board  have  to  bear  in  mind  however  that  great 
harm  can  be  done  to  a company  by  the  publicity  which  results  from  the  appointment 
of  inspectors  and  they  require  to  be  satisfied  therefore  that  evidence  submitted  to  them 
is  sufficient  to  justify  such  a serious  step.  The  Cohen  Committee  expressed  the  hope 
that  knowledge  of  the  wide  powers  possessed  by  the  Board  of  Trade  might  cause  the 
directors  on  representations  from  the  Board  of  Trade  to  meet  the  grievance  of  share- 
holders. Indeed,  this  has  many  times  proved  to  be  the  case,  because  the  Board  have 
been  able  to  encourage  the  parties  to  reach  a mutually  satisfactory  agreement  so  that 
an  investigation  is  not  necessary. 

50.  It  is  the  practice  of  the  Board  of  Trade  to  invite  the  applicant  for  the  appoint- 
ment of  an  inspector  to  submit  a statement  of  facts  verified  by  statutory  declaration 
setting  out  fully  the  reasons  for  requiring  an  investigation.  If  the  applicant  consults, 
this  statement  of  facts  is  sent  to  the  directors  in  question  for  their  observations.  This 
undoubtedly  takes  time  and  the  Board  of  Trade  have  been  criticised  on  this  score  of 
delay  Nonetheless  it  seems  to  the  Board  of  Trade  important  that  they  should  hear 
both  sides  of  the  case  before  deciding  whether  the  serious  step  should  be  taken  of 
appointing  an  inspector.  Many  of  the  applications  for  investigation  come  from 
unpaid  creditors  of  the  company.  But  the  Board  of  Trade  take  the  view  that  a 
creditor  in  such  a case  has  the  alternative  open  to  him  of  petitioning  the  Court  lor  a 
winding-up  order.  Often  shareholders  are  under  the  mistaken  impression  mat  the 
Board  of  Trade  can  appoint  an  inspector  to  stop  directors  domg  something  of  which 
the  shareholders  disapprove  or  to  protect  their  assets.  The  reason  for  the  appoint- 
ment of  an  inspector  is,  however,  to  discover  facts  which  cannot  otherwise  be  elicited. 
It  is  certainly  not  the  function  of  the  Board  of  Trade  to  intervene  m management  or 
to  set  themselves  up  as  arbiters  between  two  contending  parties. 

51  On  occasion  an  application  for  the  appointment  of  an  inspector  is  based  on 
alleged  oppression  of  a minority  when  the  applicants  are  in  possession  of  all  the  facts. 
In  such  circumstances  no  useful  purpose  would  be  served  by  appointing  an  inspector 
and  the  proper  remedy  for  the  applicants  is  a petition  under  section  210. 

52.  The  Act  requires  the  Board  of  Trade  to  send  a copy  of  the  inspector’s  report 
to  the  company  which  has  been  investigated.  This  can  cause  embarrassment  where 
criminal  proceedings  are  contemplated  or  have  been  instituted  as  a result  of  the 
investigation.  The  Board  of  Trade  suggest  that  they  should  be  given  power  to  with- 
hold an  inspector’s  report  if  they  think  fit. 
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53.  The  expenses  of  an  investigation  may  be  considerable.  The  circumstances  in 
which  the  cost  of  investigation  may  be  recovered  from  one  or  other  of  the  parties  are 
limited,  particularly  if  a prosecution  results  from  an  inspector’s  report.  In  a recent 
case  heavy  expenses  will  have  to  be  paid  out  of  public  funds.  It  seems  desirable  that 
there  should  be  provision  for  payment  of  the  costs  either  by  the  company  concerned 
or  by  the  applicants,  even  where  a prosecution  results  from  the  inspector’s  report. 

(11)  Disclosure  of  Ownership  and  Control 

54.  Probably  most  nominee  holdings  are  for  quite  proper  purposes,  such  as  trustee 
purposes.  They  may  be  held  by  agents  on  behalf  of  members  of  a company  who  are 
abroad  or  they  may  serve  the  purpose  of  expediting  the  delivery  of  securities.  The 
system  is  admittedly  capable  of  abuse  and  the  Cohen  Committee  noted  in  their  report 
some  of  the  objections.  They  made  three  recommendations  one  of  which  involved 
disclosure  of  the  beneficial  owner  but,  because  of  the  considerable  difficulties  of 
administration  and  enforcement  which  were  foreseen,  only  the  third  recommendation 
was  adopted,  namely  that  the  Board  of  Trade  should  be  given  power  to  investigate 
the  ownership  of  shares. 

55.  The  Board  of  Trade  have  interpreted  the  reference  in  sections  172  (1)  and  173  (1) 
of  the  Act  to  “ good  reason  ” for  investigation  as  requiring,  if  they  are  to  exercise  their 
discretion  in  favour  of  inquiry,  that  the  matter  should  have  some  public  importance. 
They  have  not  in  fact  found  it  necessary  to  make  great  use  of  their  powers.  While  it 
is  widely  accepted  that  the  nominee  system  offers  substantial  advantages,  there  is  a 
growing  opinion  that  the  acquisition  by  nominees  of  a substantial  proportion  of  the 
voting  capital  may  provide  a strong  case  for  compulsory  disclosure.  The  difficulties 
foreseen  in  the  past  may  be  less  if  the  obligation  to  disclose  is  not  imposed  in  respect 
of  too  small  a holding.  Thus  it  might  be  possible  to  require  disclosure  whenever  a 
person  acquires  control  of  10  per  cent,  or  more  of  any  company’s  ordinary  voting 
rights,  wholly  or  partly  through  beneficial  interest  in  nominee  holdings. 

56.  As  regards  effective  control  as  distinct  from  ownership,  it  was  the  Companies 
(Particulars  as  to  Directors)  Act,  1917,  which  not  only  required  disclosure  of  a company’s 
directors  but  also  extended  the  definition  of  a director  to  include  any  person  in 
accordance  with  whose  directions  or  instructions  the  directors  of  a company  are 
accustomed  to  act.  This  definition  was  included  in  the  Prevention  of  Fraud  (Invest- 
ments) Act,  1939,  and  in  certain  sections  of  the  Companies  Act,  1948.  In  fact  the 
requirement  has  been  difficult  to  enforce.  Indeed,  its  implementation  could  be  confusing 
as  to  who  are  in  fact  the  directors. 

57.  It  has  been  represented  to  the  Board  of  Trade  that  there  should  be  an  obligation 
on  any  company  which  is  a subsidiary  of  another  to  disclose  publicly  the  name  of  its 
holding  company.  If  this  were  made  law,  it  would  be  necessary  to  provide  against 
a holding  company  concealing  its  identity  behind  nominees  by  placing  on  the  true 
owner  of  control  in  such  a case  an  obligation  to  disclose  its  identity. 

(12)  Share  Transfer  and  Registration  Procedure 

58.  There  is  nothing  in  the  Companies  Act  to  prevent  registration  of  transfer  being 
delayed  at  the  discretion  of  the  transferor  by  agreement  with  the  transferee.  There 
have  been  suggestions  in  connection  with  take-over  bids  that  shares  have  been  bought 
by  private  treaty  but  transfer  delayed  by  the  purchaser  so  that  the  company  should 
not  be  aware  that  concentrated  buying  was  going  on.  It  is  difficult  to  see  what  can  be 
done  about  this  since  a purchaser  can  always  buy  an  option  to  become  holder  of  the 
shares  at  some  later  date. 

59.  There  has  also  been  criticism  about  the  power  in  the  hands  of  directors  to 
influence  the  result  of  a vote  at  a meeting  or  a poll  by  delaying  the  registration  of  transfers 
up  to  the  limit  of  two  months  permitted  by  file  Act.  Possibly  this  maximum  ought  to 
be  reduced. 
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60.  Some  discontent  has  been  expressed  where  directors  in  a private  company  have 
refused  to  register  the  transfer  of  shares  to  a person  to  whom  the  shares  have  been 
transmitted  by  operation  of  law.  For  example  when  a majority  shareholder  dies,  the 
remaining  directors  may  refuse  to  register  a transfer  to  his  widow.  The  right  to 
transfer  is  however  a right  to  transfer  membership  and  the  Board  do  not  consider  that 
the  right  of  a company  to  restrict  its  membership  should  be  taken  away.  It  is  incident- 
ally the  main  feature  which  makes  the  non-exempt  private  company  attractive. 

61.  The  Blagden  Committee  on  Bankruptcy  and  Deeds  of  Arrangement  mentioned 
another  case  of  this  kind  which  they  thought  was  a matter  for  company  law.  They 
referred  to  the  difficulties  in  which  a trustee  in  bankruptcy  is  placed  (in  obtaining  for 
the  benefit  of  the  creditors  the  value  of  shares  held  by  the  bankrupt  in  a private  limited 
company)  where  the  articles  limit  the  transfer  of  the  shares  and  may  prevent  the  trustee 
from  becoming  registered  as  owner  of  the  shares  held  by  the  bankrupt.  The  Committee 
may  wish  to  consider  whether  a trustee  in  bankruptcy  should  not  have  the  same  right 
as  a contributory  to  petition  the  Court  for  a winding  up. 

62.  Shareholders  may  not  always  appreciate  the  effect  of  Table  A (Part  II)  Regulation 
3 in  prohibiting  the  bequest  of  membership  rights.  If  Regulation  3 were  modified  so  as 
to  reduce  the  absolute  power  of  directors,  shareholders  would  still  be  free  to  confer 
absolute  discretion  on  the  directors  but  they  would  need  themselves  to  take  the  initiative. 
Naturally,  the  directors  would  need  to  retain  power  to  refuse  transfer  if  otherwise  the 
statutory  maximum  of  members  would  be  exceeded. 


(13)  Multiplicity  of  Directorships  Held  by  One  Individual 

63.  Section  200  of  the  Act  requires  the  register  of  directors  to  contain  particulars 
of  any  other  directorships  (other  than  directorships  of  wholly-owned  subsidiaries)  held 
by  each  director.  There  is  nothing  in  the  Companies  Act  which  limits  the  number  of 
directorships  which  may  be  held  by  one  person. 

64.  The  Board  of  Trade  recognise  that  it  may  be  undesirable  for  a large  number  of 
companies  to  be  formed  with  the  same,  or  preponderantly  the  same,  individuals  as 
directors  and  members.  Such  companies  are  not  related  as  holding  company  and 
subsidiaries,  do  not  lay  group  accounts,  and  can  be  manipulated  so  as  to  give  a false 
impression  of  financial  stability  by  inter-company  borrowings  and  book  transactions. 
One  small  group  of  individuals  can  thus  form  tens  and  even  hundreds  of  companies, 
which  are  independent  only  in  the  sense  of  being  separate  persons  but  which  have  no 
capacity  for  independent  decision.  This  can  lead  to  abuse  and  is  an  undesirable  state 
of  affairs. 

65.  In  general,  however,  the  Board  of  Trade  do  not  regard  the  holding  of  a large 
number  of  directorships  by  one  individual  as  in  itself  a mischief.  They  do  not  think 
that  a solution  should  be  sought  by  limiting  the  freedom  of  companies  to  appoint 
directors  who  may  hold  a number  of  other  directorships. 

(14)  Practice  of  Carrying  on  Business  through 
Associated  and  Subsidiary  Companies 

66.  The  practice  of  conducting  business  through  subsidiaries  has  become  increasingly 
popular  and  so  has  the  type  of  holding  company  the  sole  purpose  of  which  is  to  hold 
the  share  capital  of  the  subsidiaries  and  to  centralise  their  management. 

67.  Section  154  of  the  Companies  Act  defines  the  relationship  between  a holding 
company  and  a subsidiary.  It  followed  from  a recommendation  of  the  Cohen  Com- 
mittee that  the  acid  test  of  the  relationship  between  the  two  should  be  control.  There 
seems  however  to  be  a case  for  amending  the  definition.  Thus,  the  section  equates 
the  idea  of  control  with  the  power  to  appoint  or  remove  a majority  of  the  board  of 
directors  and  this  involves  having  a voting  majority.  But  the  section  also  uses  the 
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criterion  of  a majority  of  the  equity  capital  and  this  need  not  involve  having  a voting 
majority  since  equity  shares  can  be  issued  without  ordinary  voting  rights.  Hence  the 
two  criteria  conflict. 

68.  Further,  since  the  definition  does  not  cover  the  case  where  the  voting  rights  of  a 
company  are  held  in  equal  parts  by  two  other  companies,  evasion  is  easy  of  certain 
provisions  of  the  Act  which  derive  from  the  subsidiary/holding  company  relationship, 
e.g.,  those  of  section  27  which  debar  any  allotment  or  transfer  of  shares  in  a company 
to  its  subsidiary  and  those  of  section  54  which  prohibit  financial  assistance  by  a company 
in  relation  to  its  own  shares  or  those  of  its  holding  company.  What  seems  to  be 
necessary  in  this  case  is  that  the  control  of  the  composition  of  a company’s  board  of 
directors  should  be  defined  in  such  a way  that  a power  to  prevent  the  appointment  or 
removal  of  directors  would  constitute  control. 

69.  Consortia  are  closely  allied  to  holding  companies  and  subsidiaries  but  are  not 
necessarily  subject  to  the  provisions  of  the  Act  referred  to  above.  The  Act  makes  no 
provision  for  consortia. 

70.  While  the  practice  of  carrying  on  business  through  subsidiaries  and  through 
consortia  has  legitimate  uses  and  conveniences,  it  is  open  to  abuse.  By  hiving  off  its 
business  on  to  subsidiaries  a company  can  finance  them  by  loans  and  by  its  goodwill 
secure  credit  for  them  while  reducing  its  risk  to  the  extent  of  the  issued  capital,  which 
may  be  quite  small,  of  the  subsidiary.  The  shareholders  of  the  holding  company  thus 
achieve  a double  limitation  of  liability.  If  a consortium  is  incorporated  a rather  similar 
situation  can  arise.  For  example,  damages  for  non-performance  of  contract  could  be 
enforced  only  to  the  extent  of  the  issued  capital  of  the  consortium-company.  The 
question  of  fuller  responsibility  of  the  holding  company  for  the  debts  of  its  subsidiaries, 
referred  to  in  the  Board’s  evidence  on  heading  1 of  the  Committee’s  Questionnaire,  is 
relevant  also  to  consortia. 

71.  Another  point  of  difficulty  is  that  the  directors  of  subsidiary  companies,  although 
having  the  position  and  responsibilities  of  directors  to  those  companies  will  stand  in 
a position  more  akin  to  that  of  employees  towards  the  board  of  directors  of  the  holding 
company.  There  may  well  be  a conflict  of  interest  in  such  cases  between  the  duty  of 
these  directors  to  their  company,  which  may  have  substantial  minority  shareholders, 
and  to  the  board  of  the  holding  company. 

72.  Finally,  as  has  been  stated  elsewhere  in  this  evidence,  where  groups  of  companies 
are  linked  only  by  common  directorship  there  is  a temptation  to  create  a fictitious 
impression  of  capital  resources  by  means  of  inter-company  borrowings  which  have 
reality  mainly  on  paper. 

73.  The  Committee  may  wish  therefore  to  review  the  definition  of  the  holding 
company/subsidiary  relationship  and  to  consider  whether  the  law  should  take  account 
of  developments  in  associations  between  companies,  including  consortia,  particularly 
in  regard  to  the  possible  abuse  of  limited  liability. 

(15)  Loan  Capital 

74.  It  seems  to  the  Board  of  Trade  that  the  obligation  to  register  charges  should  be 
limited  to  requiring  the  delivery  to  the  Registrar  of  Companies  of  prescribed  particulars 
and  not  in  addition  the  delivery  also  of  the  instrument  of  charge.  Responsibility  for 
the  accuracy  of  the  particulars  of  charges  should  rest  with  the  person  who  furnishes 
them  to  the  Registrar. 

75.  There  are  obscurities  in  the  Act  as  to  the  effect  of  default  in  registering  charges. 
For  example,  default  in  notifying  new  charges  results  in  their  becoming  void  against 
a liquidator  or  any  creditor  and  in  these  circumstances  it  is  not  clear  why  there  should 
be  a continuing  default  fine.  Such  a fine  is  appropriate  in  the  case  of  charges  already 
affecting  property  acquired  by  the  company,  since  under  the  Act  they  do  not  become 
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void  by  reason  of  default  in  registration.  Again,  it  is  not  clear  whether  an  order  under 
section  101  of  the  Act  extending  the  time  for  registration  of  a charge  has  the  effect  of 
relieving  the  company  and  its  officers  from  the  criminal  liability  for  the  default. 

76.  It  has  been  represented  to  the  Board  of  Trade  at  various  times  that  the  list  of 
registrable  charges  specified  in  the  Act  should  be  reviewed. 

(16)  Take-over  Bids 

77.  The  Board  of  Trade  do  not  consider  that  it  would  be  in  the  general  interest  to 
discourage  take-over  bids  by  legislation.  On  the  other  hand,  existing  company 
legislation  needs  adapting  to  what  is  in  a sense  a relatively  recent  development,  and 
certain  safeguards  seem  to  be  necessary.  The  Board  of  Trade  have  indicated  what 
they  think  these  safeguards  should  be  in  their  new  Licensed  Dealer  Rules  which  came 
into  force  in  August,  1960. 

78.  The  rules  require,  among  other  things,  disclosure  of  the  identity  of  the  true 
purchaser;  submission  of  the  offer  to  the  directors  of  the  offeree  company  at  least 
three  days  before  it  is  sent  to  the  offeree  company’s  shareholders;  the  provision  of 
information  about  quotations  or  dealing  prices  of  the  shares  subject  to  the  bid; 
disclosure  of  the  interest  of  the  offeror  in  the  offeree  company,  and  of  the  steps  taken 
to  obtain  information  about  the  availability  of  the  necessary  finance.  The  offer  must 
remain  open  for  at  least  21  days. 

79.  Where  the  consideration  for  the  shares  in  the  offeree  company  consists  of  shares 
in  the  offeror  company  the  rules  require  information  about  the  financial  position  and 
the  dividend  record  of  the  offeror  company,  the  market  value  of  its  shares  and 
information  about  the  first  dividend  in  which  any  newly  issued  shares  will  participate 
and  about  their  voting  rights  and  whether  a resolution  of  the  offeror  company  is 
necessary  for  their  issue. 

80.  The  Board  of  Trade  doubt  whether  anything  would  be  gained  by  requiring  the 
offeror  to  state  his  intentions  as  to  the  future  of  the  company  bid  for.  Such  a statement 
would  not  be  legally  enforceable  and  might  well  therefore  not  be  of  help. 

81.  Where  the  directors  recommend  to  shareholders  acceptance  of  an  offer  in  a 
circular  distributed  with  the  permission  of  the  Board  of  Trade  or  by  a licensed  dealer 
in  securities  they  must  give  information  showing  their  interest  (if  any)  in  the  success 
of  the  offer  and  such  information  as  they  may  be  expected  to  have  as  to  the  financial 
affairs  or  prospects  of  the  offeree  company  and  the  market  value  of  its  shares.  (It 
should  be  said  here  that  the  interpretation  of  the  provisions  of  the  Act  in  regard  to 
directors’  circulars  is  far  from  clear.)  The  Board  of  Trade  do  not  think,  however,  that 
there  should  be  any  statutory  obligation  on  directors  of  an  offeree  company  to  give 
advice  if  they  prefer  not  to. 

82.  Although  the  Board  of  Trade  rules  as  to  the  disclosure  of  information  have 
been  prescribed  for  licensed  dealers  they  should,  in  the  view  of  the  Board,  be  made 
compulsory  in  regard  to  all  channels  through  which  take-over  bids  may  be  effected. 

83.  If  the  possible  restrictions  referred  to  in  paragraph  31  of  the  Board’s  evidence 
on  the  power  of  directors  were  implemented,  it  would  follow  that  the  directors  of  an 
offeror  company  would  not  ever  be  able  to  make  an  important  take-over  bid  uncon- 
ditionally without  having  put  the  matter  to  their  own  company  and  obtained  their 
agreement.  It  would  seem  right,  however,  that  this  agreement  should  always  be 
obtained. 

84.  The  sections  of  the  Companies  Act  dealing  with  accounts  contain  special 
provisions  to  meet  the  case  when  one  company  becomes  a subsidiary  of  another  but 
they  are  not  appropriate  to  the  special  circumstances  of  the  take-over.  Thus  it  seems 
to  the  Board  of  Trade  that  the  directors  of  the  offeror  company  should  be  obliged  to 
have  audited  accounts  of  the  company  taken  over  prepared  as  at  the  date  of  the  take- 
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over,  and  should  be  obliged  to  lay  these  accounts  subsequently  before  the  members 
of  the  offeror  company.  Further,  the  accounts  should  be  accompanied  by  a directors’ 
report  which  would  state  ( a ) the  amount  paid  per  share,  and  in  total,  for  the  company 
taken  over  and  ( b ) the  reason  why  the  directors  paid  that  amount. 

85.  In  many  arranged  take-over  offers  the  directors  of  the  offeree  company  enter 
into  a provisional  agreement  with  the  offeror  on  behalf  of  such  shareholders  as  may 
accept  the  offer.  The  Board  of  Trade  think  it  wrong  that  in  any  such  agreements 
directors  should  bind  themselves  not  only  to  accept  an  offer  in  respect  of  their  own 
shares  but  also  in  such  a way  as  to  inhibit  them  from  recommending  to  shareholders 
any  subsequent  better  offer. 

86.  The  Board  of  Trade  do  not  think  that  it  could  reasonably  be  made  compulsory 
in  every  case  for  a company's  assets  to  be  valued  in  connexion  with  a take-over  bid. 
What  would  be  desirable,  if  it  were  practicable,  would  be  that  the  directors  of  the 
offeree  company  should  disclose,  if  they  recommend  the  offer,  any  variation  known 
or  thought  to  exist  between  the  book  value  of  the  company's  assets  and  the  current 
value  which  might  be  the  break  up  value  in  a liquidation,  or  the  estimated  realisation 
value  as  a going  concern. 

87.  Difficulties  have  arisen  on  the  question  whether  acceptance  of  a take-over  bid 
can  be  regarded  as  irrevocable  on  the  part  of  the  acceptor  while  the  offeror  retains  the 
right  to  terminate  his  offer  at  any  time  until  it  has  been  declared  unconditional. 
Possibly  it  could  be  required  that  take-over  offers  should  state  the  minimum  as  well 
as  an  upper  figure  of  acceptances  and  that  this  minimum  should  not  be  less  than  would 
secure  voting  control.  If  an  offeror  terminates  his  offer  before  the  closing  date,  or 
fails  by  that  date  to  receive  his  minimum  number  of  acceptances,  then  those  share- 
holders who  have  accepted  should  be  free  to  reconsider  and  revoke  their  acceptances 
if  they  so  desire. 

(17)  Prospectuses 

88.  Legislation  concerning  the  issue  of  securities  and  dealings  in  them  is  divided 
between  the  Companies  Act  and  the  Prevention  of  Fraud  (Investments)  Act.  The  two 
sets  of  provisions  have  grown  on  no  very  coherent  plan  and  constitute  two  different 
systems  of  control.  A requirement  about  prospectuses  was  introduced  for  the  first 
time  in  company  legislation  as  far  back  as  1867,  but  apart  from  the  general  criminal 
law  there  was  until  1929  no  statutory  control  over  the  subsequent  trading  in  securities 
after  the  initial  issue.  The  provisions  of  the  Companies  Act,  1929,  while  they  improved 
the  position  as  regards  the  initial  issue  did  not  prove  adequate  as  regards  subsequent 
trading  and  strengthened  control  was  introduced  by  the  Prevention  of  Fraud  (Invest- 
ments) Act,  1939.  Under  this  Act  the  business  of  dealing  in  securities  was  regulated, 
as  it  still  is,  by  restricting  the  classes  of  persons  permitted  to  engage  in  it  and  not  by 
prescribing  the  information  which  should  be  given,  which  is  the  Companies  Act 
approach.  It  would  probably  be  an  advantage  if  the  law  about  the  issue  of  securities 
and  subsequent  dealing  in  them  were  co-ordinated  in  one  Act. 

89.  It  seems  to  the  Board  of  Trade  that  the  definition  of  a prospectus  should  be 
widened  to  cover  an  offer  of  securities  for  a consideration  other  than  cash.  For  their 
part,  they  already  require  in  their  Licensed  Dealer  Rules  that  prospectus  type  informa- 
tion should  be  given  in  connexion  with  take-over  bids  on  a share  exchange  basis. 

90.  At  present,  prospectus  information  as  set  out  in  the  Fourth  Schedule  is  not 
required  in  regard  to  (a)  new  issues  to  existing  shareholders  or  debenture  holders,  or 
(b)  new  issues  which  are  uniform  with  securities  quoted  or  dealt  in  on  a prescribed 
stock  exchange.  There  is  a case  for  requiring  such  prospectus  information  in  regard 
to  (a)  because  a rights  issue  may  change  the  asset  basis  of  securities  already  in  issue  in 
those  cases  where  new  capital  is  contributed  by  existing  members  and  debenture 
holders,  and  because  some  members  and  holders  may _ wish  to  sell  their  rights  to  third 
parties  who  do  not  know  the  company  and  need  this  information. 
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91.  The  Committee  may  wish  to  review  the  position  generally  in  regard  to  pros- 
pectuses. In  particular,  they  may  wish  to  consider  under  (b)  the  exemption  enjoyed 
by  securities  which  are  uniform  with  securities  already  dealt  in  but  not  quoted. 

92  The  definition  of  a prospectus  should  also  cover  advertising  of  securities  by 
wireless  and  television.  Special  provision  may  need  to  be  prescribed  since  full  prospectus 
information  could  obviously  not  be  given  in  advertisements  through  these  channels. 

93.  Conflicting  views  have  been  submitted  to  the  Board  of  Trade  from  time  to  time 
as  to  the  adequacy  of  the  Fourth  Schedule.  In  the  Board’s  view  the  object  of  a prospec- 
tus is  not  primarily  to  enlighten  the  lay  investor  and  to  be  readily  readable  and  under- 
stood by  him,  but  rather  to  enable  his  professional  advisers  and  the  financial  press 
generally  to  assess  the  merits  of  the  investment  proposed  in  any  prospectus  and  to  offer 
their  skilled  advice.  The  Fourth  Schedule  is  probably  not  therefore  too  detailed  (as 
is  sometimes  suggested)  but  it  probably  needs  adaptation  to  modem  conditions. 

94.  The  Fourth  Schedule  was  not  drafted  with  what  are  known  as  “open  end” 
companies  in  view,  namely  companies  which  purchase  their  own  shares  on  demand  and 
which  place  newly  issued  shares  continuously  on  offer.  If  it  were  decided  to  permit 
such  companies  to  purchase  their  own  shares  it  would  be  necessary  to  adapt  the 
Fourth  Schedule  so  as  to  take  account  of  the  change  and  also  to  provide  the  necessary 
safeguards.  Similarly,  the  Schedule  would  need  to  be  adapted  if  no  par  value  shares 
were  permitted. 

95.  The  interpretation  of  many  terms  and  expressions  used  in  the  Act  is  obscure. 
Thus,  the  meaning  of  “ prospectus  ” defined  as  “ any  invitation  offering  to  the  public  ” 
is  full  of  difficulty.  The  meaning  of  the  references  in  section  55  to  an  offer  of  shares  in 
“ any  other  manner  ” or  as  being  of  “ domestic  concern  ” is  also  obscure.  The 
Committee  may  wish  to  consider  whether  a clearer  understanding  could  be  reached  as 
to  what  should  constitute  an  offer  to  the  public. 

96.  Every  prospectus  is  required  by  the  Act  to  be  dated  but  there  is  no  statutory 
obligation  to  indicate  a closing  date  for  the  invitation  which  it  contains.  Possibly  it 
would  be  desirable  to  require  that  such  a closing  date  should  always  be  stated,  particu- 
larly as  regards  unquoted  companies.  The  Committee  may  wish  to  take  evidence  on 
whether  a maximum  period  could  be  prescribed  during  which  an  offer  in  a prospectus 
could  remain  open. 

97.  It  might  be  advantageous  if  the  duties  of  company  promoters  as  recognised  in 
case  law  were  codified  in  any  new  Act  and  thus  made  more  generally  known. 

98  The  Act  empowers  stock  exchanges  prescribed  by  the  Board  of  Trade  to  grant 
exemption  from  compliance  with  the  Fourth  Schedule  on  certain  conditions  where 
compliance  would  be  unduly  burdensome.  The  section  gives  no  guidance  as  to  the 
circumstances  in  which  compliance  should  be  so  regarded. 

99.  There  are  lacunae  in  the  Act  as  regards  offences  relating  to  prospectuses.  Thus 
the  Act  makes  it  a criminal  offence  to  issue  a prospectus  without  delivering  a copy  for 
registration  to  the  Registrar  of  Companies.  It  has  been  argued  (but  it  is  not  the  Board’s 
view)  that  it  is  not  an  offence  to  put  out  a prospectus  which  does  not  comply  with  the 
Fourth  Schedule  (unless  it  is  accompanied  by  a form  of  application  in  which  case  there 
would  clearly  be  an  offence)  or  to  put  out  a prospectus  which,  although  it  has  been 
delivered  to  the  Registrar,  has  not  in  fact  been  accepted  by  him  for  registration  because, 
for  example,  on  the  face  of  it  it  does  not  comply  with  the  Schedule.  The  position  ought 
to  be  made  clear.  It  may  be  necessary  to  provide  in  the  latter  case  for  a right  of  appeal 
to  the  Courts  against  a refusal  of  the  Registrar  to  register. 

100.  There  is  also  confusion  as  to  the  responsibilities  of  the  Registrar.  Thus, 
although  the  Registrar  may  not  register  a prospectus  unless  it  is  dated  and  dvdy  signed, 
and  the  specified  documents  are  endorsed  or  attached,  the  Act  does  not  charge  him 
explicitly  with  the  duty  of  declining  to  register  a prospectus  which  does  not  contain  the 
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information  required  by  the  Fourth  Schedule.  It  seems  desirable  that  it  should.  At 
the  same  time  the  Registrar  is  in  no  position  to  do  more  than  check  that  the  required 
information  is  given.  It  seems  to  the  Board  that  it  should  be  provided  in  any  new  Act 
that  the  prospectus  itself  should  state,  not  only  that  a copy  has  been  accepted  by  the 
Registrar  for  registration,  but  that  the  Registrar  takes  no  responsibility  for  the  accuracy 
of  any  statements  made  or  for  the  financial  soundness  of  the  company  or  the  value  of 
the  securities  concerned. 

101.  In  regard  to  the  allotment  provisions,  section  47  prohibits  a company  from 
making  a first  allotment  of  shares  offered  to  the  public  for  subscription  unless  it  has 
obtained  what  is  known  as  the  minimum  subscription.  It  has  been  put  to  the  Board 
of  Trade  that  a similar  principle  should  apply  to  all  subsequent  invitations  and  that  a 
company  should  be  required  to  specify  the  purpose  for  which  a new  issue  is  proposed. 

102.  It  has  been  represented  to  the  Board  of  Trade  that  the  minimum  compulsory 
period  prescribed  under  section  50  (1)  between  the  issue  of  a prospectus  allotment  is 
too  short  to  enable  the  public  to  obtain  professional  advice  and  benefit  from  press 
comment. 

103.  There  has  been  criticism  of  the  requirement  under  section  52  that  a return  of 
allotments  should  be  made  to  the  Registrar  of  companies  within  one  month.  Shares 
are  so  frequently  issued  now  by  means  of  renounceable  letters  of  allotment  which  may 
change  hands  several  times,  that  any  such  return  is  usually  out  of  date. 

(18)  Control  over  the  Business  of  Dealing  in  Securities 

104.  As  already  stated  under  heading  17,  the  marketing  of  securities  at  first  issue 
is  regulated  by  the  prospectus  and  allotment  provisions  of  the  Companies  Act  while 
subsequent  dealing  is  controlled  by  the  provisions  about  circulars  of  the  Prevention  of 
Fraud  investments)  Act.  The  many  obscurities  and  anomalies  in  the  provisions  of 
the  two  Acts  reinforce  the  suggestion  made  under  heading  17  that  all  control  of  the 
business  of  dealing  in  securities  should  be  embodied  in  one  Act. 

System  of  Control 

105.  The  Bodkin  Committee  recommended  a system  of  registration  of  all  dealers 
which  was  to  be  based  on  objective  criteria  with  a right  of  appeal  to  the  Courts.  In 
fact  it  proved  impossible  to  draft  satisfactory  provisions  on  these  lines  and  the  scheme 
of  control  established  by  the  Prevention  of  Fraud  (Investments)  Act  is  that  under 
section  1 there  is  a prohibition  on  the  carrying  on  of  the  business  of  dealing  in  securities, 
except  under  licence.  This  prohibition  is  lifted  for  the  London  Stock  Exchange, 
organisations  which  receive  Board  of  Trade  recognition,  dealers  who  are  individually 
exempted  by  the  Board  of  Trade  and  other  persons  licensed  by  the  Board  of  Trade  to 
deal  in  securities. 

Bodies  specifically  exempted  by  the  Act 

106.  The  Board  of  Trade  have  no  comments  on  the  statutory  exemption  given  by  the 
Act  to  the  Bank  of  England,  members  of  the  London  Stock  Exchange,  local  govern- 
ment bodies  which  are  statutory  corporations,  and  municipal  corporations.  As 
regards  the  similar  exemption  given  by  the  Act  to  other  statutory  corporations,  most 
of  the  public  utility  undertakings  for  which  the  exemption  was  originally  designed 
have  been  nationalised,  while  amalgamations  of  water  companies  are  now  effected 
by  schemes  under  the  Water  Act,  1945.  The  Board  doubt  whether  retention  of  the 
exemption  is  justified  for  the  small  residue  of  such  undertakings  which  have  not  been 
nationalised  or  for  statutory  trading  companies.  The  reasons  for  the  statutory 
exemption  of  industrial  and  provident  societies  and  building  societies  are,  in  the  view 
of  the  Chief  Registrar  of  Friendly  Societies  and  the  Treasury,  still  valid.  As  to  the 
building  societies,  the  arguments  have  been  reinforced  by  the  Building  Societies  Act, 
1960. 
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Recognised  Bodies 

107.  The  list  of  Stock  Exchanges  outside  London  recognised  by  the  Board  of  Trade 
was  drawn  up  on  advice  furnished  to  the  Department  and  there  has  been  no  change 
in  the  list  since  1 944.  In  addition,  the  Board  have  recognised  six  associations  of  dealers. 
It  seems  to  the  Board  that  the  exemptions  granted  to  the  members  of  these  recognised 
bodies  is  a reasonable  decentralisation  of  administration. 

Exempted  dealers 

108.  It  was  found  impossible  to  frame  a statutory  definition  of  the  classes  of  persons 
who  in  the  -view  of  the  Bodkin  Committee  ought  to  be  automatically  exempted  from  the 
prohibition  on  the  carrying  on  of  the  business  of  dealing  in  securities.  Accordingly 
the  Board  of  Trade  were  given  power  at  their  complete  discretion  to  declare  a dealer 
to  be  an  exempted  dealer,  subject  to  certain  conditions  with  regard  to  the  nature  of  his 
business  being  fulfilled  so  long  as  the  order  of  exemption  is  in  force.  The  Board  of 
Trade  have  however  no  power  under  the  Act  to  make  rules  for  the  conduct  of  business 
by  such  exempted  dealers  and  the  holder  of  an  order  of  exemption  is  free  of  all  restric- 
tions imposed  by  the  Act  other  than  those  imposed  by  section  13,  subject  always  to  the 
Board  of  Trade’s  power  to  revoke  exemption. 

109.  The  status  of  exempted  dealer  has  acquired  a prestige  value.  The  Board  of 
Trade  have  found  the  administration  of  this  section  of  the  Act  difficult.  They  would 
welcome  the  views  of  the  Committee  on  whether  the  status  of  exempted  dealer  should 
be  maintained  and  if  so,  what  the  conditions  for  exemption  should  be. 

110.  If  the  Committee  conclude  that  the  category  of  exempted  dealer  ought  to  be 
retained  they  may  feel  able  to  agree  with  the  Board  of  Trade  that  the  exemption 
should  not  extend  to  the  requirements  bearing  on  information  which  must  be  supplied 
in  circulars. 

111.  The  foregoing  presupposes  that  the  conditions  for  exemption  will  be  reasonably 
easy  to  administer.  The  present  statutory  provisions  are  extremely  complicated,  and 
difficult  of  interpretation.  In  particular  there  is  no  yardstick  laid  down  by  which  to 
determine  what  is  the  “ main  business  ” of  a dealer  or  on  what  basis  the  greater  and 
lesser  parts  of  the  business  are  to  be  calculated.  The  Board  of  Trade  have  considered 
such  criteria  as  net  profits,  expenditure  of  man-hours,  number  of  transactions  and  so 
on.  But  none  of  these  is  suitable  over  more  than  a small  part  of  the  field.  The  Board 
think  that  the  most  likely  standard  to  prove  applicable  in  all  cases,  if  the  category  of 
exempted  dealer  is  retained,  would  be  one  based  upon  total  turnover. 

1 12.  Again,  if  this  exemption  is  retained,  the  Board  consider  that  they  ought  to 
have  power  to  make  inquiries  in  order  to  ascertain  whether  the  statutory  conditions 
on  which  a dealer  is  exempted  are,  or  continue  to  be,  fulfilled  and  to  impose  any  further 
conditions  they  may  think  necessary  (including  the  furnishing  of  prescribed  informa- 
tion) on  the  grant  of  exempted  dealer  status.  Failure  to  comply  with  any  such  con- 
dition should  be  a ground  for  revocation  of  the  exemption  order. 

Licensed  dealers 

113.  The  system  of  the  licensing  of  dealers  not  otherwise  covered  by  the  Act  was 
introduced  to  provide  for  the  small  external  broker  who  was  not  a member  of  an 
association.  Only  some  35  persons  are  at  present  licensed.  The  figure  is  small  because 
most  dealers  are  members  of  recognised  stock  exchanges  or  other  bodies  or  are  exempted 
by  the  Board  of  Trade.  The  Act  does  not  expressly  provide  that  a licensed  dealer 
must  be  a person  whose  main  business  is,  or  is  intended  to  be,  dealing  in  securities, 
or  who  has  experience  in  the  business  of  dealing  in  securities.  It  would  seem  desirable 
that  it  should. 

114.  The  Board  of  Trade  have  found  the  administration  of  the  conditions  which 
justify  the  refusal  or  revocation  of  a licence  difficult.  They  are  prescribed  by  the  Act 
as  such  as  to  be  “ likely  to  lead  to  improper  conduct  of  business  or  to  reflect  discredit 
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upon  the  method  of  conducting  business  **.  In  the  15  years  since  the  Act  came  into 
force  the  Board  have  very  rarely  felt  able  to  refuse  or  revoke  a licence.  The  independent 
tribunal  of  appeal  has  been  convened  only  once.  The  difficulty  is  inherent  in  the 
circumstances  of  the  case  since  precise  factual  information  in  such  matters  is  seldom 
available  without  detailed  investigations. 

115.  An  applicant  for  a licence  does  not  have  to  give  evidence  of  competence  or  to 
show  any  knowledge  or  experience  of  the  share-broking  business . The  Board  recognise 
that  it  would  not  be  easy  to  prescribe  requirements  for  proving  these  qualities  or 
capacity.  Nonetheless  the  Board’s  licence  inevitably  confers  a certain  cachet  of  respect- 
ability on  the  holder  and  creates  in  the  eyes  of  the  general  public  an  assumption  of 
competence  and  reliability  which  may  or  may  not  be  justified.  The  Committee 
may  wish  to  review  the  licensing  provisions. 

116.  The  original  Board  of  Trade  Rules  for  Licensed  Dealers  were  formulated  at  a 
time  when  take-over  bids  had  not  become  the  development  which  is  now  familiar  and 
accordingly  they  did  not  make  provision  for  the  supply  of  information  when  the 
invitation  put  out  by  the  dealers  is  for  the  purchase  and  not  the  sale  of  securities. 
The  Board  of  Trade  have  amended  the  rules  so  that  they  do  now  govern  the  conduct 
of  dealers  in  regard  to  take-over  bids.  The  Board  of  Trade  think  that  the  principles 
established  in  this  respect  by  the  new  Rules  should  be  made  of  general  application  to 
all  dealers  in  securities. 

“ Reckless  ” forecasts 

117.  Section  13  of  the  Act  makes  it  an  offence  to  induce  persons  to  do  any  of  the 
acts  mentioned  in  the  section  “ by  the  reckless  making  of  any  statement,  promise  or 
forecast  which  is  misleading,  false  or  deceptive  There  have  been  differing  legal 
decisions  as  to  the  meaning  of  “ reckless  ”.  Whatever  may  be  the  true  construction 
of  section  13,  it  seems  to  the  Board  that  a person  who  induces  others  to  invest  money 
by  making  false,  misleading,  or  deceptive  statements  and  forecasts  should  be  guilty 
of  an  offence  unless  he  has  made  all  reasonable  inquiries  to  verify  the  grounds  on  which 
his  statement  or  forecast  is  based,  and  indeed  has  explained  why  he  feels  able  to  make 
the  statement  or  forecast. 

Commodity  pools 

118.  The  Act  is  also  concerned  with  solicitations  to  invest  in  schemes  like  commodity 
pools.  The  activities  intended  to  be  affected  by  these  provisions  were  finance  pools, 
where  the  public  are  asked  to  participate  in  the  financing  of  an  undertaking  such  as 
the  shipment  of  a commodity;  or  pools,  where  the  public  are  asked  to  participate  in 
the  purchase  of  a quantity  of  some  metal  or  other  commodity  in  the  expectation  of  a 
rise  in  value;  mushroom  farms,  apple  orchards  and  the  like,  schemes  whose  place 
has  now  been  taken  by  mink  or  pig  farms,  real  estate  pools,  whisky  pools  and  so  on.  It  is 
to  be  noted  that  while  the  Act  prohibits  all  circularisation  in  connexion  with  investment 
in  such  schemes,  the  business  of  promoting  or  running  the  schemes  themselves  is  not 
prohibited  by  the  Act  although  there  are  penalties  if  the  schemes  should  be  fraudulent. 

A dvertisements 

119.  There  are  obscurities  as  to  the  intention  of  the  Act  in  regard  to  advertisements. 
The  Board  think  that  the  law  should  be  clarified  on  this  point  and  that  the  prohibition 
on  circularisation  ought  to  extend  to  advertisements  in  newspapers  and  periodicals, 
subject  to  safeguarding  the  position  of  bona  fide  comment  on  investment.  On  this 
the  existing  provisions  of  the  Act  are  obscure.  Further  there  should  be  an  exemption, 
subject  to  safeguards,  for  investment  advisory  newspapers  which  are  sold  to  subscribers 
as  an  incidental  or  subsidiary  business  by  newspaper  proprietors,  who  already  qualify 
for  exemption. 

120.  Advertisements  offering  “ businesses  ” for  sale  are  a common  feature  in  the 
daily  press.  A number  of  persons  describing  themselves  as  “ business  consultants  ” 
advertise  regularly  and  such  advertisement  is  part  of  their  ordinary  business.  The  sale 
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of  businesses  owned  by  companies  in  consequence  of  such  advertisement  often  involves 
a sale  of  the  share  capital  of  the  company  which  owns  the  business.  It  is  for  considera- 
tion whether  this  sort  of  business  is  fulfilling  a need  and  in  any  case,  whether  it  affords 
opportunity  for  abuse  and  consequently  needs  to  be  brought  under  control. 

121.  Another  aspect  of  this  subject  which  has  caused  much  difficulty  is  the  status  of 
the  genuine  “ investment  consultant”,  i.e.,  a person  who  simply  sells  advice  about 
securities  without  himself  having  any  interest  in  the  securities  concerned.  Literature 
purporting  to  be  issued  on  this  basis  does  provide  a convenient  cover  for  abuse.  On 
the  other  hand  there  is  no  reason  why  genuine  consultants  should  be  interfered  with. 
Their  position  under  the  Act  is  unsatisfactory. 

122.  The  Committee  may  wish  to  consider  whether  provision  should  be  made  for  the 
registration  and  control  of  the  business  of  an  investment  advisory  bureau  whether  or 
not  such  business  is  combined  with  investment  management. 

Shares  on  instalment  purchase 

123.  The  Board  of  Trade  Rules  for  Licensed  Dealers  prohibit  transactions  in 
securities  involving  payment  by  instalments  except  on  certain  conditions.  Managers 
of  unit  trust  schemes  have  announced  schemes  for  investment  in  unit  trust  schemes 
on  instalment  purchase  terms  (with  transfer  of  ownership  deferred  until  payments 
have  been  completed)  combined  in  some  cases  with  schemes  of  insurance.  Since  the 
instalment  purchase  business  has  developed  very  considerably  since  1939  in  both 
extent  and  complexity,  the  Committee  may  wish  to  consider  whether  transactions  in 
securities  involving  payment  by  instalments  and  deferred  transfer  should  continue  to 
be  regulated  generally. 

124.  The  Act  contains  a large  number  of  exceptions  to  the  prohibition  on  circu- 
larising. It  excepts  circulars  which  contain  an  invitation  (or  information)  put  out  by 
or  on  behalf  of  a permitted  person.  There  is  doubt  however  whether  a permitted 
person  may  legally  put  out  a circular  containing  an  invitation  made  on  behalf  of  a 
client  although  this  is  what  usually  happens.  The  Board  of  Trade  take  the  view 
that  there  ought  to  be  an  express  exemption  for  circulars  issued  by  a permitted  person 
on  behalf  of  a client. 

125.  There  is  also  a general  exception  as  regards  circulars  for  which  the  Board  of 
Trade  give  permission.  The  debates  in  Parliament  suggest  that  what  was  intended  by 
this  permission  was  the  exceptional  unforeseen  case.  In  fact  this  exception  has  often 
provided  the  only  means  whereby  directors  of  an  offeree  company  can  legally  issue 
circulars  to  shareholders  of  the  company  conveying  to  them  the  terms  of  a take-over 
bid  together  with  advice  about  it.  Board  of  Trade  permission  for  the  issue  of  such 
circulars  has  accordingly  been  sought  increasingly.  This  is  liable  to  lead  to  mis- 
understanding. It  is  true  that  the  Board  of  Trade  require  the  circulars  to  bear  in  a 
prominent  position  the  warning  that  the  permission  given  by  the  Board  of  Trade  for 
distribution  of  the  documents  does  not  imply  approval  by  them  of  the  terms  of  the  offer 
or  responsibility  for  any  of  the  statements  made  or  for  the  soundness  of  any  of  the 
opinions  expressed.  The  fact  that  the  circular  has  been  seen  by  the  Board  of  Trade 
suggests  nonetheless  that  its  contents  are  to  be  relied  upon.  What  the  Board  of 
Trade  have  done  is  to  ensure  that  the  necessary  information  is  provided  but  they 
cannot  check  the  accuracy  of  that  information.  The  necessity  to  have  recourse  to 
the  Board  of  Trade  arises  from  the  fact  that  when  the  Prevention  of  Fraud  (Invest- 
ments) Act  was  passed  the  present  development  of  take-over  bids  was  not  foreseen. 
In  any  revision  of  the  Act  to  take  accoimt  of  this  development  this  is  a matter  which 
needs  attention.  The  Board  of  Trade  do  not  consider  it  desirable  that  their  permission 
should  be  sought  for  these  circulars.  The  more  so  as  they  may  become  involved  in 
a war  of  circulars  if  a counter  circular  is  put  out  which  advises  against  the  acceptance 
of  the  offer  and  which  needs  no  Board  of  Trade  permission.  Such  a circular  does  not 
have  to  be  sent  out  through  authorised  channels.  This  results  from  the  fact  that 
the  existing  legislation  does  not  apply  to  circulars  which  recommend  against  the 
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acceptance  of  a bid.  Advice  against  the  acceptance  of  a bid  needs  to  be  backed  by 
full  and  accurate  information  just  as  much  as  advice  which  is  in  favour  of  the  acceptance 
of  a bid. 

126.  In  general  the  provisions  of  the  Prevention  of  Fraud  (Investments)  Act  govern- 
ing the  issue  of  circulars  are  extremely  complicated  and  are  the  subject  of  differing 
interpretations.  Any  new  Act  would  need  to  state  the  position  much  more  clearly. 


(19)  Unit  Trusts  and  Open  End  Mutual  Funds 
(a)  Unit  Trusts  authorised  by  the  Board  of  Trade 

127.  No  circulars  may  be  issued  (except  to  dealers)  in  relation  to  a unit  trust  scheme 
unless  the  scheme  has  been  authorised  by  the  Board  of  Trade.  The  Prevention  of 
Fraud  (Investments)  Act  gives  the  Board  of  Trade  power  to  authorise  such  schemes 
provided  that  certain  conditions  are  satisfied.  In  particular  the  trust  deed  must  provide 
“ to  the  satisfaction  of  the  Board  ” for  the  matters  specified  by  the  First  Schedule  to 
the  Act.  Under  this  discretion  the  Board  of  Trade  have  laid  down  detailed  require- 
ments as  to  the  contents  of  accounts,  the  manner  in  which  the  price  of  units  is  to  be 
determined  and  the  manner  of  calculating  yield.  The  Board’s  power  under  this 
discretion  to  regulate  the  cost  to  the  unit  holder  of  the  administration  of  a unit  trust 
has  been  challenged  but  was  confirmed  by  the  Court. 

128.  The  Board  have  also  a wider  and  more  general  discretionary  power  on  which 
they  rely  to  support  the  conditions  which  they  attach  to  authorisation  in  addition  to 
the  matters  specified  in  the  First  Schedule,  for  example,  that  the  funds  of  a trust  shall, 
in  general,  be  invested  in  more  than  50  different  companies  at  any  one  time,  but  that 
not  more  than  5 per  cent,  of  the  total  fund  shall  be  invested  in  any  one  company  and 
not  more  than  5 per  cent,  of  the  total  issued  ordinary  capital  of  any  one  company 
shall  be  owned  by  the  trust. 

129.  A consequence  of  the  statutory  requirement  that  the  managers  and  trustees 
must  be  incorporated  in  the  United  Kingdom  is  that  the  Board  of  Trade  cannot 
authorise  any  unit  trust  scheme  formed  abroad.  This  makes  it  very  difficult  for  such 
trusts  to  operate  in  this  country  since,  although  an  unauthorised  trust  is  not  illegal, 
no  one  may  put  out  circulars  in  relation  to  it  except  to  dealers.  On  the  other  hand 
the  Anderson  Committee  seems  to  have  evisaged  in  their  Report  on  Fixed  Trusts 
(paragraph  97)  that  overseas  trusts  should  be  enabled,  subject  to  supervision,  to  operate 
in  the  United  Kingdom. 

130.  So  long  as  existing  Board  of  Trade  controls  over  United  Kingdom  trusts 
continue  (particularly  the  control  over  the  share  borne  by  the  unit  holder  of  the 
administrative  costs),  the  Board  can  see  no  equitable  basis  on  which  foreign  and  over- 
seas commonwealth  trusts  could  be  permitted  to  operate,  except  under  full  compliance 
with  Board  of  Trade  rules.  This  is  not  generally  practicable. 

Other  Statutory  Requirements 

131.  The  authorised  capital  requirement  for  the  trustee  corporation  (or  its  parent) 
of  £500,000  (of  which  only  £250,000  has  to  be  paid  up)  may  not  be  adequate  to  the 
purposes  which  the  Anderson  Committee  had  in  mind  and  should  be  reviewed.  The 
trustee  ought  also  to  be  a limited  liability  company  (i.e.,  subject  to  the  safeguards 
which  attach  to  limited  liability)  and  a public  company,  and  not  a company  whose 
assets  and  accounts  can  be  concealed  from  public  view. 

132.  One  of  the  most  potent  safeguards  for  the  unit  trust  investor  is  maximum 
publicity  for  the  affairs  of  the  unit  trust.  The  Board  suggest  therefore  that,  like  the 
trustee,  the  manager  should  be  required  to  be  a limited  liability  company,  and  not  an 
exempt  private  company.  (The  present  Act  already  requires  that  the  trustee  or 
manager  should  have  a place  of  business  in  Great  Britain.)  If  the  manager  company 
is  a subsidiary  of  another  company,  the  Board  think  that  it  should  be  obliged  to  state 
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the  name  of  its  holding  company  in  all  publicity  relating  to  the  trust  and  that  the 
holding  company  should  be  a company  incorporated  under  the  United  Kingdom  law 
with  a place  of  business  in  Great  Britain. 

133.  The  Board  of  Trade  require  undertakings  when  they  authorise  a unit  trust 
that  they  will  be  informed  as  to  changes  in  the  trustee  and  the  manager  companies. 
It  would  be  more  satisfactory  if  it  could  be  provided  in  any  new  Act  that  the  Board 
of  Trade  order  authorising  a unit  trust  scheme  may  itself  include  conditions,  particularly 
as  to  the  giving  of  information. 

134.  Should  managers  act  as  principals?  The  Anderson  Committee  in  their  Report 
on  Fixed  Trusts  strongly  recommended  that  managers  should  not  be  permitted  to 
act  as  principals  in  regard  to  the  issue  and  sale  of  units  and  the  London  Stock  Exchange 
has  consistently  maintained  the  same  thing.  There  are  few,  if  any,  who  would  dispute 
the  correctness  of  this  principle,  although  present  managers  as  a whole  feel,  with  one 
important  exception,  that  it  would  be  impracticable  to  enforce  it  strictly  to  the  letter. 

1 35.  The  Board  of  Trade  have  hitherto  accepted  the  view  of  the  majority  of  managers 
that  it  would  be  impracticable  to  enforce  a rule  against  dealings  by  managers  as 
principals.  They  have,  however,  taken  steps,  for  example,  in  the  case  of  repurchase 
bargains,  to  prevent  managers  from  dealing,  as  principals,  at  the  expense  of  unit 
holders.  The  Board  also  consider  that  managers  should  be  debarred  from  making 
a profit  for  themselves  from  transactions  in  regard  to  the  portfolio.  The  Committee 
will  wish  to  consider  the  general  question  whether  managers  should  act  as  principals. 

136.  One  effect  of  paragraph  1 of  the  First  Schedule  is  to  oblige  the  trust  to  create 
a market  for  its  own  units  and  to  require  managers  to  act  as  principals  at  least  in 
respect  of  the  repurchase  of  units  from  unit  holders.  The  Board  of  Trade  consider 
that  the  paragraph  should  be  amended  so  as  to  enable  managers,  if  they  so  wish,  to 
act  as  agents  for  the  trust  instead  of  as  principals  for  the  repurchase  as  for  the  issue 
and  sale  of  units. 

Board  of  Trade  control  of  prices 

137.  Paragraph  1 of  the  First  Schedule  to  the  Prevention  of  Fraud  (Investments) 
Act  requires  deeds  to  contain  provisions  determining  how  the  sale  price,  purchase  price, 
and  yield  of  units  are  to  be  calculated  but  there  is  no  statutory  indication  as  to  the  basis 
or  the  methods  by  reference  to  which  these  calculations  should  be  made.  The  Board 
of  Trade  have  evolved  their  own  requirements. 

138.  Thus,  the  Board  of  Trade  have  required  that  the  price  of  units  on  sale  or 
repurchase  shall  be  determined  from  day  to  day  on  the  basis  of  asset  value.  In  principle, 
the  price  must  be  calculated  by  dividing  the  total  value  of  the  property  vested  in  the 
trust  by  the  number  of  units  in  issue  at  any  time.  To  this  basic  price  the  Board  allow 
certain  strictly  calculated  modifications  to  cover  fiscal  and  brokerage  charges  and 
administration  costs  of  the  trust,  including  the  remuneration  of  managers  and  trustees. 

139.  The  Board  have  sought  to  limit  the  impact  on  the  unit  holder  of  the  adminis- 
trative costs  to  a total  of  13£  per  cent,  over  a 20-year  period.  This  includes  a pre- 
liminary charge  on  the  purchase  of  a unit  of  between  2 per  cent,  to  5 per  cent,  on  the  price 
as  calculated  above,  and  an  annual  charge,  deducted  from  income  distribution,  of  up 
to  i per  cent,  on  the  capital  value  of  the  trust.  The  Board  have  taken  the  view  that  a 
higher  preliminary  charge  than  5 per  cent,  would  penalise  the  small  investor  too  heavily 
if  he  realised  his  investment  before  completion  of  a 20-year  term.  The  limit  of 
13i  per  cent,  does  not  take  account,  so  far  as  remuneration  to  the  manager  is  concerned, 
of  the  additional  preliminary  charges  which  are  levied  on  the  repurchase  of  units. 

140.  Paragraph  1 of  the  First  Schedule  does  not  prohibit  managers  from  purchasing 
at  less  than  current  asset  value  if  they  are  able  to  agree  a “ repurchase  bargain  ” with 
the  unit  holder.  The  Board  of  Trade  take  the  view  that  the  right  of  the  unit  holder  to 
what  is  known  as  the  Board  of  Trade  price  should  always  be  expressly  brought  to  his 
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notice.  In  fact,  it  has  since  been  accepted  by  all  unit  trust  managers  that  these  special 
bargains  shall  not  be  permitted.  It  will  be  necessary  to  make  appropriate  provision 
accordingly  in  any  new  Act. 

141.  The  Board  would,  however,  welcome  the  recommendations  of  the  Committee 
on  the  question  whether  it  is  desirable  that  a Government  Department  should  continue 
to  control  costs.  If  however  the  control  of  charges  were  to  be  relaxed  or  abandoned, 
the  question  of  a specific  ban  on  the  possibility  of  door-to-door  sales  of  the  units  of 
unit  trusts  would  need  consideration.  Such  selling  by  licensed  dealers  is  already 
forbidden  under  the  Board  of  Trade  rules  for  licensed  dealers. 

Block  offers 

142.  Block  offers,  i.e.,  offers  of  units  at  a fixed  price  for  a limited  period  of  time  are 
defended  by  managers,  with,  once  again,  one  exception,  on  the  practical  ground 
that  they  are  a useful  sales  technique.  Their  effectiveness  depends  upon  suggesting 
to  the  investor  that  he  is  being  offered  a bargain  for  a short  time  only.  If  the  units  are 
offered  at  bargain  prices,  this  can  only  be  to  the  prejudice  of  the  existing  unit  holders. 
The  fundamental  principle  of  the  well-managed  unit  trust  is  to  maintain  strict  equiva- 
lence at  all  times  between  the  new  investor,  existing  unit  holders  and  those  who  sell 
out.  The  Board  of  Trade  therefore  ensure  that  trust  deeds  provide  that  any  element 
of  bargain  in  the  block  offer  is  restricted  to  a maximum  of  2\  per  cent,  variation  from 
current  price  based  on  asset  value.  The  suggestion  that  a certain  quantity  of  units  is 
available  for  a short  time  only  is  also  misleading.  Units  will  be  continuously  available, 
as  indeed  is  often  stated  in  .block  offer  advertisements,  though  not  necessarily  at  the 
price  at  which  the  block  offer  is  made.  The  Committee  will  wish  to  consider  whether 
block  offers  should  continue  to  be  permitted. 

Consultations  with  unit  trust  managers 

143.  The  Board  have  been  engaged  for  some  time  in  discussions  with  the  unit  trusts 
concerning  certain  changes  which  the  Board  wish  to  introduce  in  the  departmental 
requirements  concerning  trust  deeds.  The  intention  was  that  this  should  be  an  interim 
measure,  pending  the  Committee’s  report. 

( b ) Mutual  Fund  Companies 

144.  The  expression  “ mutual  fund  company  ” is  used  in  Canada  and  the  United 
States  to  denote  the  sort  of  investment  company  which  issues  its  shares  continuously 
to  demand  and  which  has  the  power  and  obligation  to  repurchase  its  own  shares  on 
demand.  The  sale  price  and  the  repurchase  price  of  shares  are  usually  calculated  on 
the  basis  of  asset  value  (the  sole  assets  of  such  company  often  being  its  portfolio  of 
investments)  with  allowance  made  for  administration  costs,  cost  of  advertisements, 
fiscal  charges,  and  so  on.  The  business  of  the  mutual  fund  company  is  thus  closely 
akin  to  that  of  the  unit  trust  in  the  United  Kingdom. 

145.  A mutual  fund  company  cannot  legally  be  created  under  United  Kingdom  law 
with  limited  liability.  There  is,  however,  no  impediment  to  an  unlimited  company 
registered  in  Great  Britain  taking  power  to  repurchase  its  own  shares  at  will.  Nor  is  it 
illegal  for  a limited  liability  company,  incorporated  abroad  with  powers  to  repurchase 
its  own  shares,  to  carry  on  business  in  Great  Britain.  Any  mutual  fund  company, 
however,  runs  into  difficulty  in  the  United  Kingdom  because  of  the  prospectus  pro- 
visions. The  shares  of  such  a company  are  continuously  on  offer  at  a varying  price 
calculated  on  asset  value.  In  the  Board’s  view  the  statement  of  a “ formula  ” price 
would  not  sufficiently  comply  with  paragraph  6 of  the  Fourth  Schedule,  which  requires 
a prospectus  to  state  the  amount  payable  on  application  and  the  allotment  of  each 
share.  The  Fourth  Schedule  was  clearly  not  designed  with  the  mutual  fund  company 
in  view  and  is  not  drafted  so  as  to  elicit  the  sort  of  information  which  such  a company 
should  give. 

146.  The  admission  of  overseas  mutual  fund  companies  would  seem  to  require  a 
control  which  would  be  extremely  difficult,  namely,  discrimination  between  such  corn- 
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panies,  according  as  to  whether  or  not  they  were  subject  to  close  control  in  the  country 
of  incorporation. 

147.  The  Board  of  Trade  think  however  that  there  might  be  a dispensation  in 
respect  of  companies  whose  business  is  confined  to  investing  in  securities,  so  that  they 
might  be  permitted  both  to  purchase  their  own  shares  and  to  hold  them  for  resale  to 
the  public.  If  this  were  allowed,  the  mutual  fund  company  on  the  North  American 
model  would  be  possible  in  the  United  Kingdom  with  limited  liability.  Control  of  any 
such  investment  companies  would,  however,  seem  to  be  inescapable  so  long  as  unit 
trusts  are  subject  to  Board  of  Trade  regulation.  If,  however,  the  Committee  think 
there  are  objections  to  any  such  departure  from  the  general  principle  which  precludes 
the  purchase  by  a company  of  its  own  shares,  they  might  wish  to  consider  whether  the 
Fourth  Schedule  relating  to  prospectus  provisions  should  be  amended  so  as  to  render 
it  possible  for  unlimited  companies  in  the  United  Kingdom,  subject  to  adequate  safe- 
guards, to  transact  the  business  of  mutual  fund  companies. 

148.  The  Committee  may  wish  to  consider  whether  all  unit  trusts  (and  investment 
companies  if  permitted  to  operate  in  the  way  described),  should  be  required  to  issue  a 
statement  in  lieu  of  prospectus  both  before  they  solicit  investments  from  the  public 
and  thereafter  annually  (or  at  six-monthly  intervals)  and  further  whether  every  prospec- 
tive investor  should  be  entitled  to  receive  a copy  of  the  latest  such  statement  before  he 
invests. 

Investment  Clubs 

149.  Investment  clubs  are  increasing  in  popularity.  They  differ  from  the  usual  unit 
trust  scheme  since  it  is  the  investors  who  are  the  members  of  the  club  and  take  their 
own  collective  decisions  about  the  investment  of  their  contributions  and  management 
of  the  portfolio.  The  Board  of  Trade  have  no  direct  information  about  these  clubs 
whose  business  is  not  subject  to  any  statutory  control.  If  in  fact  they  set  up  what 
constitutes  an  unauthorised  unit  trust  scheme  they  would  not  be  able  to  issue  circulars 
without  contravening  the  Prevention  of  Fraud  (Investments)  Act. 

(20)  Reduction  of  Capital  and  Purchase  by  a Company  of  its  own  Shares 

150.  As  the  law  now  stands  a company  is  free  to  issue  documents  giving  its  nominal 
capital  without  disclosing  the  amount  of  its  issued  capital.  This  can  be  misleading 
and  the  Committee  may  wish  to  consider  whether  it  would  not  be  in  the  public  interest 
to  require  companies  to  disclose  their  issued  share  capital  and  the  proportion  thereof 
which  is  paid  up,  in  any  document  in  which  they  state  their  authorised  capital. 

151.  The  law  requires  that  the  full  amount  of  the  issued  capital,  stated  in  the  annual 
return  to  be  paid  up,  should  actually  be  raised.  The  Act  recognises  that  shares  may 
be  paid  for  otherwise  than  in  cash  and  ordinarily,  subject  to  the  possibility  of  challenge, 
the  company’s  valuation  of  consideration  other  than  cash  is  accepted.  The  require- 
ment in  section  52  to  make  a detailed  return  of  allotment  in  such  cases  is  often  evaded 
by  an  arrangement  whereby  a vendor  purports  to  sell  for  cash,  relying  on  a set-off  from 
the  company.  The  Committee  may  wish  to  consider  whether  the  provisions  of  the 
Act  should  be  tightened  against  such  evasion. 

152.  The  Act  does  not  expressly  prohibit  the  reduction  of  capital  but  it  has  been 
held  that  the  terms  in  which  section  66  permits  it  clearly  imply  that  it  is  prohibited 
except  to  the  extent  expressly  permitted.  By  “ reduction  of  capital  ” is  usually  meant 
the  return  of  any  part  of  a company’s  issued  capital  to  its  members  or  any  operation 
that,  directly  or  indirectly,  has  this  effect.  Except  as  provided  in  section  65  the  Courts 
have  refused  to  countenance  any  indirect  forms  of  reduction  of  capital.  Thus  they 
have  held  that  a company  cannot  purchase  its  own  shares,  even  if  such  a power  exists 
in  the  memorandum  or  articles,  because  to  do  so  would  be  a return  of  capital  to 
members.  This  decision  of  the  Courts  was  supplemented  in  1928  by  the  statutory 
provision  (now  section  54)  prohibiting  a company  from  giving  financial  assistance  for 
the  purchase  of  its  shares  and  in  1947  by  the  provision  prohibiting  a company  from 
being  a member  of  its  holding  company  (now  section  27). 
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153.  Both  these  sections  were  designed  to  prevent  evasion  of  the  prohibition  against 
reduction  of  capital  by  a return  of  capital  to  members.  The  Courts  have  also  sought 
to  prevent  indirect  return  of  capital  to  members  under  the  guise  of  interest  and  by 
implication  section  65  prohibits  the  payment  of  interest  out  of  capital,  except  in  the 
conditions  specified  in  the  section. 

154.  In  general  the  Board  think  that  provision  should  continue  to  be  made  to  safe- 
guard the  capital  as  a permanent  fund  and  to  prevent  its  return  to  members  except 
under  proper  conditions.  They  are  doubtful  whether  the  existing  provisions,  many  of 
which  go  back  to  1862  and  1867,  are  either  adequate  or  suitable  to  modern  conditions. 
(They  would  need  amendment  if  no  par  value  shares  were  introduced.)  The  Board 
think  that  the  Act  should  be  clarified  in  respect  to  the  conditions  under  which  a com- 
pany may  take  power  to  purchase  its  own  shares.  They  take  the  view  that  subject  to 
proper  safeguards,  companies  restricted  to  investment  business  only  might  be  allowed 
to  reduce  capital  by  purchasing  their  own  shares.  In  their  evidence  on  heading  19  the 
Board  of  Trade  express  their  view  in  favour  of  mutual  fund  companies. 

155.  Section  54  prohibits  a company  from  giving  financial  assistance  for  the 
acquisition  of  its  own  shares  or  its  holding  company’s  shares,  subject  to  a criminal 
penalty.  The  Board  of  Trade  believe  that  this  section  is  frequently  disregarded  because 
of  the  small  penalty,  particularly  where  companies  are  associated  by  common  members 
and  directors.  (See  the  Board’s  evidence  on  headings  1 and  14.)  If  the  provision  is  to 
be  retained,  the  penalty  should  be  materially  increased. 

156.  Section  54  contains  exceptions  from  this  prohibition  in  favour  of  co-partnership 
schemes  designed  to  encourage  employees  to  become  shareholders  of  the  company  and 
of  its  associated  companies.  It  has,  however,  been  represented  to  the  Board  of  Trade 
that  the  section  is  now  out  of  line  with  modem  developments  of  co-partnership 
schemes  and  that  the  Act  should  be  amended  so  as  to  facilitate  such  schemes.  The 
argument  is  that  under  modem  schemes  the  company  issues  shares  direct  to  employees 
and  that  the  requirement  about  trustees  could  be  abolished.  The  Board  of  Trade 
have  also  been  informed  that  by  virtue  of  the  inclusion  of  directors  who  hold  salaried 
employments  in  the  company  as  beneficiaries  under  schemes  which  are  covered  by 
proviso  (b)  of  section  54  such  schemes  may  be  abused  in  order  to  secure  for  the  directors 
voting  control  of  the  company. 

157.  The  conversion  of  irredeemable  into  redeemable  preference  shares  technically 
involves  a reduction  of  capital  and  cannot  be  effected  without  separate  recourse  to  the 
Court  under  sections  66  to  69.  The  Committee  may  wish  to  consider  whether  such 
separate  recourse  should  be  necessary  in  this  case. 

(21)  Accounts 

158.  The  Companies  Act  imposes  no  direct  obligation  on  a company  as  such  to 
make  its  accounts  public.  Therefore,  if  accounts  for  the  period  have  not  been  laid,  the 
Registrar  of  Companies  is  obliged  to  accept  and  file  an  annual  return  without  annexed 
accounts,  even  when  the  company  is  not  an  exempt  private  company.  By  far  the 
largest  proportion  of  complaints  made  to  the  Board  of  Trade  relate  to  delays  in  the 
laying  and  publication  of  accounts,  particularly  by  unquoted  companies.  It  would  be 
better,  therefore,  that  there  should  be  an  express  obligation  to  publish  accounts  and 
that  it  should  not,  as  now,  derive  from  the  obligation  of  the  directors  to  present  accounts 
to  the  company. 

159.  At  present  accounts  may  legally  become  as  much  as  three-and-a-half  years  out 
of  date  before  the  next  set  of  accounts  become  available  for  public  inspection  on  the 
files  of  the  Registrar.  The  Board  suggest  further,  therefore,  that  the  laying  of  accounts 
should  be  tied  to  the  annual  general  meeting.  This  would  give  more  importance  to  the 
requirement  for  an  annual  general  meeting  to  be  held  every  year  and  would  materially 
reduce  the  length  of  time  by  which  accounts  available  to  the  public  could  be  legally 
out  of  date. 
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160.  Apart  from  their  primary  and  proper  function,  company  accounts  are  of  con- 
siderable value  as  sources  of  information  for  the  purposes  of  general  economic  analysis. 
The  Board  have  been  engaged  in  bringing  together  the  information  already  available 
in  the  annual  accounts  of  companies  engaged  in  industry  and  trade.  This  work  con- 
tinues, and  is  designed  to  extend,  the  analysis  initiated  by  the  National  Institute  of 
Economic  and  Social  Research  into  the  sources  and  uses  of  company  funds.  The 
purpose  is  to  throw  light  upon  the  way  in  which  industry  is  financed,  the  variety  of 
experience  and  policy  of  companies  differently  circumstanced,  the  structure  of  industry 
in  terms  of  enterprises  and  the  relationships  between  financial  circumstances  and 
economic  action.  In  order  to  do  this  work,  it  is  necessary  to  be  able  to  identify  all  the 
subsidiaries  whose  activities  are  covered  by  the  consolidated  accounts.  Work  of  the 
kind  described  would  be  much  facilitated  if  subsidiary  companies  indicated  that  they 
were  subsidiaries  and  named  their  parents,  and  parent  companies  their  subsidiaries. 
There  are  many  other  respects  (too  detailed  to  specify  here)  in  which  changes  in 
accountancy  practice  would  assist  this  work. 

161.  There  is  dissatisfaction  among  shareholders  and  debenture  holders  about  the 
adequacy  of  company  accounts  to  give  a fair  and  accurate  indication  of  the  present 
value  of  fixed  assets.  The  Board  feel  that  this  basic  problem  should  be  reviewed, 
including  suggestions  which  have  been  made  that  fixed  assets  ought  to  be  revalued 
at  regular  intervals.  Perhaps  paragraph  4 (3)  of  the  Eighth  Schedule  should  be  amended 
so  as  to  remove  its  present  ambiguity  and  to  require  that  the  particular  method  adopted 
in  arriving  at  the  amount  of  fixed  assets  should  be  clearly  stated  and  that,  if  more  than 
one  method  has  been  adopted,  the  fixed  assets  under  each  head  should  be  subdivided 
accordingly. 

162.  The  other  most  important  general  point  where  the  Board  have  been  made 
aware  of  widespread  dissatisfaction  is  the  lack  of  any  requirement  to  disclose  turnover 
or  gross  revenue,  which,  it  is  claimed,  would  do  much  to  make  accounts  more  informa- 
tive and  to  facilitate  valid  comparisons  between  businesses. 

163.  Where  a company  has  a subsidiary  or  subsidiaries  it  is  required  to  present 
group  accounts  or,  in  certain  circumstances,  to  provide  the  information  under  para- 
graph 15  (4)  of  the  Eighth  Schedule  so  as  to  give  shareholders  information  as  to  their 
share  of  the  subsidiaries’  profits  and  revenue  reserves  which  they  would  have  been  given 
had  consolidated  accounts  been  presented.  But  there  is  no  provision  in  the  Act  which 
requires  a holding  company  to  disclose  either  the  identity  of,  or  the  extent  of  its  hold- 
ings in,  its  individual  subsidiaries.  The  Board  of  Trade  take  the  view  that  a holding 
company  should  be  required  to  disclose  in  its  balance  sheet  the  identity  of  its  sub- 
sidiaries. This  would  appear  to  be  a necessary  corollary  if  subsidiaries  are  required  to 
disclose  the  identity  of  their  holding  companies  as  is  suggested  in  the  Board’s  evidence 
on  heading  1 1 about  ownership  and  control.  The  holding  company  should  also  show 
the  amount  of  its  holding  in  each  subsidiary,  and  possibly  inter-company  loans. 
There  is  also  the  question  whether  companies  should  be  required  to  disclose  in  their 
accounts  the  identity  of,  and  salient  facts  about,  “ associated  ” companies  in  which 
they  hold  more  than,  say,  10  per  cent,  of  the  issued  share  capital  or  have  a material 
debenture  holding,  and  the  current  value,  so  far  as  it  is  ascertainable,  of  their  invest- 
ment in  each.  Perhaps,  too,  paragraph  16  (1)  of  the  Eighth  Schedule  should  be 
amended  so  as  to  include  disclosure  of  shareholdings,  in  addition  to  indebtedness,  in 
fellow  subsidiaries. 

164.  Subsection  (1)  of  section  157  requires  a director’s  report  to  be  attached  to  the 
balance  sheet  and  subsection  (2)  states  that  the  report  shall  deal,  so  far  as  is  material 
and  is  not  harmful  to  the  business,  with  any  change  during  the  financial  year  in  the 
nature  of  the  company’s  business,  or  in  the  company’s  subsidiaries,  or  in  the  classes  of 
business  in  which  the  company  has  an  interest,  whether  as  a member  of  another  com- 
pany or  otherwise.  The  Board  receive  frequent  complaints,  particularly  from  small 
and  private  companies,  that  the  directors’  report  has  been  uninformative  or  misleading. 
Directors  could  be  required  to  justify  under  section  157  (2)  any  failure  to  give  complete 
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relevant  information  and  to  include,  as  under  section  207  (1),  a statement  of  any 
material  interests  of  their  own,  whether  as  directors  or  as  members  or  as  creditors  of 
the  company  or  otherwise,  in  the  matters  required  to  be  disclosed  in  the  directors’ 
report. 

165.  The  Board  have  power  under  the  Act  to  exempt  directors  from  dealing  with 
any  subsidiary  in  group  accounts  if  the  result  would  be  harmful  or  if  the  business  of 
the  holding  company  and  that  of  the  subsidiary  are  so  different  that  they  cannot 
reasonably  be  treated  as  a single  undertaking.  Application  for  Board  of  Trade 
approval  is  often  made  because  directors  prefer  not  themselves  to  take  the  responsibility 
of  deciding  not  to  deal  with  a subsidiary,  or  subsidiaries,  in  group  accounts.  These 
are  not,  however,  proper  matters  on  which  the  Board  should  have  to  take  a decision. 

166.  Paragraph  23  of  the  Eighth  Schedule  allows  banking  and  discount  companies 
relief  from  the  requirements  to  disclose  their  reserves  and  certain  of  their  provisions 
and  places  on  the  Board  of  Trade  the  responsibility  for  deciding  which  companies 
ought  to  be  treated  as  banking  or  discount  companies  for  this  purpose.  The  con- 
cession has  come  to  acquire  a prestige  value  additional  to  its  practical  convenience  and 
the  Board  have  been  under  considerable  pressure  from  classes  of  companies  which 
claim  to  come  within  the  “ recognised  conception  ” of  a bank.  There  is,  however,  no 
accepted  definition  of  a bank.  The  Board  have  frequently  found  it  difficult  to  decide 
whether  or  not  a particular  company  ought  to  be  treated  as  a banking  company  for  this 
purpose.  At  present  107  companies  enjoy  the  exemption.  It  is  for  consideration 
whether  in  modem  conditions  there  is  sufficient  reason  for  this  concession,  giving 
power  to  build  up,  and  reduce,  undisclosed  reserves,  to  continue  at  all  and  if  so,  whether 
the  sort  of  companies  which  enjoy  the  exemption  could  be  objectively  defined. 

167.  There  is  also  a similar  exemption  for  insurance  companies  applicable  to  all 
companies  which  are  insurance  companies  within  the  meaning  of  the  Insurance 
Companies  Act,  1958.  According  to  the  1959  returns  made  to  the  Board  of  Trade 
under  the  Insurance  Companies  Act,  1958,  308  U.K.  companies  and  124  oversea 
companies  enjoy  the  exemption,  of  which  73  and  48  respectively  did  not  make  use  of 
it.  The  Committee  will  wish  to  consider  whether  this  exemption  should  continue  and, 
if  so,  whether  it  should  in  any  way  be  modified. 

168.  Paragraph  25  of  the  Eighth  Schedule  empowers  the  Board  of  Trade,  if  it 
appears  to  them  desirable  in  the  national  interest,  to  prescribe  other  classes  of  com- 
panies which  shall  enjoy  similar  concessions.  The  Board  have  so  prescribed  shipping 
companies,  defining  them  for  the  purpose  as  companies  the  major  part  of  whose 
business  consists  of  shipping  other  than  coastal  shipping.  About  250  companies  enjoy 
exemption  under  this  order.  It  is  for  consideration  whether  the  exemption  should 
continue  at  all,  or  on  this  scale. 

The  Board  themselves  doubt  further  whether  this  concession  to  build  up,  and 
reduce,  undisclosed  reserves  should  be  extended  to  any  additional  class  of  company. 

169.  It  has  been  suggested  that  the  financial  year  of  companies  should  be  standar- 
dised as  in  certain  other  Commonwealth  countries,  on  the  ground  that  this  would 
greatly  enhance  the  value  of  accounts  for  purposes  of  economic  analysis  and  com- 
parison. At  present  roughly  50  per  cent,  of  companies  whose  accounts  are  filed  with 
the  Registrar  make  their  financial  year  coincide  with  the  fiscal  year,  about  25  per  cent, 
make  it  coincide  with  the  calendar  year  and  of  the  remaining  25  per  cent,  the  majority 
end  their  financial  year  with  the  end  of  the  third  quarter. 

170.  Section  153  (1)  of  the  Act  requires  that  the  financial  years  of  companies 
associated  as  holding  company  and  subsidiaries  should  be  made  to  coincide  unless 
there  are  good  reasons  against  it.  (There  is  in  fact  no  penalty  for  non-compliance.) 
With  this  latter  qualification  companies  are  free  to  choose  their  own  financial  years 
and  to  alter  them  at  will.  It  must  be  conceded  however  that  while  standardisation 
might  have  distinct  advantages,  it  would  also  tend  to  throw  a heavy  burden  of  work 
on  the  accountancy  profession  at  certain  seasons  of  the  year  and  might  prove 
impracticable  for  this  reason,  particularly  if  all  companies  were  required  to  have 
audited  accounts. 
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171.  It  has  further  been  suggested  that  the  Act  should  contain  a standard  form  of 
accounts  and  various  forms  of  allegedly  simplified  accounts  have  been  proposed  for 
the  Board’s  consideration.  The  Board  doubt  whether  it  is  possible  to  devise  a 
standard  form  of  accounts  which  would  be  appropriate  for  all  companies.  The 
Board  have  frequently  been  consulted  on  the  propriety  of  publishing  so-called 

simplified  accounts  ” when  a company  has  filed  with  the  Registrar  accounts  com- 
plying with  the  conditions  of  the  Act.  The  Board  see  both  advantages  and  dangers 
in  this  practice.  It  is  probable  that  a simplified  balance  sheet  published  in  a newspaper 
could  be  more  revealing  to  the  general  public  of  a company’s  financial  position  than 
the  full  and  often  complicated  accounts  laid  before  the  company  and  filed  with  the 
Registrar  in  accordance  with  the  Act.  On  the  other  hand  such  simplified  balance 
sheets,  not  being  subject  to  control,  could  be  used  to  mislead  the  public  generally. 

172.  The  phrase  “ true  and  fair  view  ” has  been  the  subject  of  considerable  criticism, 
particularly  where  material  figures  are  permitted  to  be  omitted  from  the  accounts, 
as  in  the  case  of  banking,  insurance,  and  shipping  companies.  The  question  arises 
whether  it  is  suitable  to  be  retained  or  whether  it  should  be  modified,  possibly  in  the 
direction  of  the  phrase  “ present  fairly  ” which  is  current  in  the  U.S.A. 

173.  It  seems  to  the  Board  that  it  should  be  made  clear  that  the  obligation  under 
section  147  to  “ keep  ” proper  books  of  account  includes  an  obligation  to  preserve 
them  for  a period  of  five  years.  Further,  liability  for  default  should  be  imposed  not 
only  on  the  directors  but  on  all  the  company’s  officers  who  are  in  default. 

174.  The  Board  have  received  no  representations  on  matters  covered  by  sub-heads 
(b)  to  (e)  of  this  heading. 

(22)  Audit 

175.  Auditors  may  not  be  removed  from  office  by  the  company  between  one 
annual  general  meeting  and  the  next.  This  provision  would  be  effective  if  the  laying  of 
accounts  were  tied  to  the  annual  general  meeting  as  the  Board  have  suggested  else- 
where in  this  evidence. 

176.  Section  159  (3)  gives  the  Board  of  Trade  discretionary  power  to  appoint 
auditors  where  at  an  annual  general  meeting  no  auditors  have  been  appointed  or 
reappointed,  and  subsection  (4)  requires  a company  to  notify  the  Board  within  a week 
of  this  power  becoming  exercisable.  The  power  has  been  exercised  on  22  occasions 
and  the  Board  have  been  notified  under  subsection  (4)  on  31  occasions.  Defective 
appointments  of  auditors  are  probably  much  more  common  than  this,  and  the  Board 
think  that  in  connection  with  their  proposal  that  all  companies  should  be  required  to 
publish  properly  audited  accounts,  a penalty  should  be  prescribed  in  the  case  where  a 
company  is  in  default  in  appointing  qualified  auditors. 

177.  It  has  been  suggested  to  the  Board  that  any  new  Act  should  provide  for  the 
compulsory  removal  of  an  auditor  from  office  between  annual  general  meetings  if  he 
lias  been  convicted  in  the  Courts  of  an  offence  of  a nature  which  makes  him  unfit  to 
perform  the  duties  of  his  office,  or  if  he  has  been  suspended  from  membership  of  an 
accountancy  body  for  reasons  which  demonstrate  that  reliance  cannot  properly  be 
placed  on  his  integrity  and  honesty.  It  seems  to  the  Board  important  that  if  any 
general  power  of  this  kind  should  be  given  to  remove  an  auditor  during  his  year  of 
office  the  circumstances  in  which  removal  may  take  place  should  be  strictly  defined. 

178.  Until  1947  no  professional  qualifications  were  required  of  an  auditor  of  a 
company  registered  under  the  Companies  Acts.  In  1945-1947  a Public  Accountants 
Bill  was  promoted  by  the  leading  accountancy  bodies,  which  would  have  regulated  the 
practice  of  accountancy  by  instituting  a system  of  registration.  The  project  was  not 
proceeded  with  and  the  accountancy  profession  is  subject  to  no  statutory  regulation. 
The  requirement  that  auditors  of  companies  (other  than  exempt  private  companies) 
should  be  professionally  qualified  persons  was  introduced  on  the  recommendation  of 
the  Cohen  Committee.  They  took  the  view  that  an  audit  by  an  unqualified  person 

1590 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


24 th  March,  1961] 


MEMORANDUM  BY  THE  BOARD  OF  TRADE 


[ Continued 


could  not  as  a general  rule  be  regarded  as  satisfactory.  Section  161  (1)  (a)  of  the 
Companies  Act  qualifies  for  appointment  as  auditor  the  members  of  the  United 
Kingdom  accountancy  bodies  recognised  for  this  purpose  by  the  Board  of  Trade. 
These  are  the  three  Institutes  of  Chartered  Accountants,  the  Society  of  Incorporated 
Accountants  and  Auditors  (whose  members  are  now  absorbed  by  the  chartered  bodies) 
and  the  Association  of  Certified  and  Corporate  Accountants.  Where  bodies  corporate 
are  created  by  Act  of  Parliament  it  is  also  usual  to  restrict  the  auditors  to  members  of 
these  recognised  accountancy  bodies. 

179.  Section  161  (1)  (b)  of  the  Act  empowers  the  Board  of  Trade  also  to  authorise 
individuals  in  the  circumstances  there  specified.  The  Board  have  authorised  foreign 
accountants  to  be  appointed  auditors  if  they  are  advised  that  the  professional  standards 
of  the  foreign  accountancy  organisations  to  which  the  applicants  belong  are  similar  to 
those  of  the  recognised  United  Kingdom  bodies.  As  a condition  of  authorising  other 
individuals  the  Board  of  Trade  have  required  evidence  that  an  applicant  has  been  in 
the  employment  of  a member  of  a recognised  body  of  accountants  for,  in  general, 
five  years  and  that  his  employment  has  been  such  as  to  enable  him  to  obtain  adequate 
knowledge  and  experience  in  the  work  of  auditing  the  accounts  of  companies  other 
than  exempt  private  companies.  It  can  be  argued  that  it  is  not  a proper  function  of  a 
Government  Department  to  assess  professional  competence  and  indeed  the  Board  of 
Trade  have  experienced  difficulties  in  regard  to  their  responsibility  in  this  matter. 

180.  As  regards  safeguards  to  ensure  the  independence  of  the  auditor  it  has  been 
represented  to  the  Board  of  Trade  that  section  161  (2)  should  be  amended  so  as  to 
prevent  the  auditor  of  a company  providing  from  his  staff  the  board  of  directors  and 
the  secretary  of  the  company,  and  further  so  as  to  ensure  that  the  same  individual 
should  not  be  able  to  act  both  as  registrar  (or  transfer  agent)  and  auditor  of  a company. 
Similarly  in  the  case  of  exempt  private  companies  the  auditor  ought  not  to  be,  as  he 
may  be  at  present,  a partner  or  an  employee  of  an  officer  of  the  company. 

181.  Exempt  private  companies  are  not  obliged  to  appoint  properly  qualified  auditors, 
mainly  because  it  was  thought  that  otherwise  the  strain  imposed  on  the  accountancy 
profession  would  be  too  great.  The  Board  have  elsewhere  suggested  that  the  position 
of  exempt  private  companies  in  this  respect  should  be  reconsidered. 

1 82.  The  extent  to  which  auditors  should  go  behind  and  check  the  books  of  account, 
and  the  extent  to  which  they  may  accept  directors’  certificates,  are  to  some  extent 
governed  by  case  law  and  professional  codes.  But  there  is  no  uniformity  of  practice 
and  it  is  for  consideration  whether  the  duties  of  auditors  ip  this  regard  should  be 
clarified  in  any  new  Act. 

183.  The  form  of  auditors’  report  required  by  section  162  in  conjunction  with  the 
Ninth  Schedule  has  been  much  criticised  to  the  Board  of  Trade  as  being  over  elaborate 
and  too  complicated  for  reading  before  the  company  in  general  meeting.  There  may 
be  a case  for  simplification  if  this  can  be  done  without  impairing  the  value  of  the 
report  to  the  members. 


(23)  Provisions  as  to  Returns 

184.  The  Companies  Act  is  defective  as  to  the  duties  of  the  Registrar  of  Companies 
in  relation  to  documents  sent  to  him  in  pursuance  of  provisions  of  the  Act.  Among 
other  deficiencies  he  is  not  expressly  required  to  keep  a register  of  companies.  In 
practice  he  does  keep  a register  drawn  up  ad  hoc.  There  is  also  obscurity  as  to  his 
responsibilities  in  regard  to  the  verification  of  the  returns  made  to  him.  Thus  he  has 
no  express  authority  to  reject  returns  and  his  power  to  do  so  has  been  challenged.  On 
the  other  hand,  if  he  files  all  returns  indiscriminately,  even  if  they  are  in  his  opinion 
invalid  or  improperly  made,  the  public  inspecting  them  on  the  files  may  well  assume 
that  they  are  satisfactory  and  will  be  misled.  In  practice  the  Registrar  concerns  himself 
as  a general  rule  only  with  the  formal  correctness  of  the  returns.  Specific  difficulties  of 
the  kind  referred  to  arise  in  regard  to  the  registration  of  the  memorandum  and  articles,* 
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notification  of  (and  change  of)  name,  registration  of  company  resolutions,  and  the 
filing  of  prospectuses  and  of  annual  returns.  In  any  new  Act  it  should  be  made  clear 
what  powers  of  verification  and  what  measure  of  responsibility  are  placed  upon  the 
Registrar.  In  general  the  Board  think  that  he  should  not  be  responsible  for  the  truth 
or  correctness  of  statements  in  documents  submitted  to  him.  He  should  however  have 
express  power  to  reject  a document  which  he  has  reason  to  believe  is  contrary  to  the 
law,  invalid,  or  submitted  by  an  unauthorised  person.  It  would  be  a necessary  corollary 
that  there  should  be  provision  for  appeal  to  the  Court  against  the  Registrar’s  decision. 
It  would  also  be  necessary  to  include  a saving  clause  to  the  effect  that  acceptance  by 
the  Registrar  does  not  of  itself  guarantee  the  correctness  of  a document. 

(24)  Company  and  Business  Names 

Similarity  between  names 

185.  The  main  purpose  of  the  Registration  of  Business  Names  Act,  1916,  was  to 
require  persons  who  trade  in  names  other  than  their  own  to  disclose  their  true  names. 
The  major  impetus  to  give  legislative  effect  to  what  had  long  been  felt  to  be  a need 
came  from  the  strength  of  popular  feeling  against  persons  of  German  extraction  during 
the  1914-1918  war. 

186.  The  Registrar  had  also  a duty  (and  still  has)  to  reject  any  name  which  was 
misleading  because  it  wrongly  suggested  British  ownership  or  control. 

187.  The  Companies  Act,  1929,  included  a prohibition  against  too  similar  company 
names  and  also  included  a list  of  words  which  a company  either  could  not  include  in 
its  name  at  all  or  only  with  the  consent  of  the  Board  of  Trade.  Such  words  were 
“building  society”,  “royal”,  “imperial”,  “municipal”  “chartered”,  “co- 
operative Further,  the  words  “ chamber  of  commerce  ” could  be  used  only  by 
companies  which  held  the  Board  of  Trade  licence  to  be  incorporated  as  limited  com- 
panies without  the  word  “ Limited  ” in  their  name.  The  Act  also  contained  prohibition 
of  registration,  without  the  consent  of  the  Board  of  Trade,  of  names  which  in  the 
opinion  of  the  Registrar  suggested  royal  or  government  patronage. 

188.  The  Cohen  Committee  reported  that  these  provisions  were  unsatisfactory  and 
recommended  that,  as  it  was  not  possible  to  devise  a comprehensive  list  of  the  features 
which  could  make  a name  undesirable,  the  best  way  of  preventing  the  registration  of 
undesirable  names  was  to  leave  it  to  the  discretion  of  the  Registrar  and  the  Board  of 
Trade. 

189.  The  Companies  Act  was  accordingly  amended  in  1947  so  as  to  prohibit  the 
registration  of  a company  by  any  name  which  is  in  the  opinion  of  the  Board  of  Trade 
undesirable.  There  is  no  appeal  against  the  Board  of  Trade’s  decision. 

190.  At  the  same  time  the  Registrar  of  Business  Names  was  given  power  (similar 
to  the  Board  of  Trade’s  power  in  relation  to  company  names)  to  refuse  to  register  any 
name  which  is  in  his  opinion  undesirable.  (There  is  an  appeal  from  his  decision  to 
the  Board  of  Trade.)  The  intention  was  to  stop  the  frustration  of  the  control  of 
company  names.  A company  which  had  been  refused  a company  name  because  the 
Board  of  Trade  had  judged  it  to  be  undesirable  would  without  the  amendment,  have 
been  free  to  use  that  name  as  a business  name  while  having  a registered  company 
name  which  was  innocuous. 

191.  It  would  be  reasonable  to  argue  that,  when  the  criterion  of  undesirability  was 
introduced  into  the  fields  of  company  names  and  business  names  alike  the  same 
criterion  of  misleading  similarity  should  be  applied  over  the  whole  field  of  names. 
This  has  in  fact  proved  impracticable  because  of  the  very  large  number  of  company 
names  and  of  business  names.  There  are  some  370,000  company  names  and  750,000 
registered  business  names  and  both  are  being  added  to  at  the  rate  of  35,000  a year. 

192.  In  fact  the  Registrar  of  Business  Names  on  being  charged  in  1947  with  the 
responsibility  of  preventing  the  registration  of  undesirable  business  names,  found 
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himself  in  charge  of  a register,  built  up  over  the  previous  30  years,  which  was  not 
indexed  in  a form  adapted  for  checking  against  identity  or  similarity  of  names,  since 
before  1947  he  had  had  no  responsibility  of  this  kind.  Moreover  since  that  date  the 
Register  of  Business  Names  has  been  incomplete  for  the  purpose  of  checking  for 
similarity  if  only  because  a large  number  of  names  which  should  have  been  registered 
have  not,  in  fact,  been  registered.  There  seemed  to  be  little  utility  therefore  in  checking 
against  such  a register. 

193.  The  practice  has  been  that  an  application  for  a company  name  is  checked  for 
similarity  against  the  companies  register  but  not  against  the  business  names  register. 
Similarly  an  application  to  register  a business  name  is  not  checked  against  either 
register,  unless  the  application  is  from  a company  to  register  a business  name  different 
from  its  corporate  name.  In  that  case  the  desired  business  name  is  checked  against 
the  index  of  company  names.  It  is  true  that  if  it  happens  to  be  noticed  that  the  name 
applied  for.  by  the  company  is  too  like  a well-known  trading  name,  it  would  be  refused 
registration. 

194.  The  Board  of  Trade  may  within  six  months  of  registration  direct  a company 
to  change  its  name  if  it  has  been  registered  by  a name  which  is  in  the  opinion  of  the 
Board  of  Trade  too  like  one  already  registered.  There  is  no  power  however  to 
require  a change  of  business  name  once  it  has  been  registered. 

195.  A decision  on  whether  a name  is  undesirably  like  another  is  often  a far  from 
straightforward  matter.  Moreover  the  Registrar  of  Companies  endeavours  also,  as 
was  envisaged  by  the  Cohen  Committee,  to  have  regard  to  the  danger  of  confusion 
with  existing  trade  marks.  The  problem  has  therefore  become  increasingly  difficult 
with  the  rapid  increase  in  the  number  of  names  on  the  register  so  that  decisions  cannot 
always  be  reached  as  speedily  as  is  desirable. 

196.  Again  there  are  so  many  names  on  the  companies  register  that  quite  small 
differences  in  names  have  to  be  accepted  as  adequate  differentiation,  although  the 
companies  concerned  often  do  not  agree  that  the  distinction  is  enough  to  avoid 
confusion. 

197.  In  general  it  is  for  consideration  whether  the  results  of  the  control  of  simi- 
larities between  names  by  the  Board  of  Trade  which  can  involve  considerable  delay 
in  the  registration  of  a company,  justify  the  extensive  administration  which  is  necessary. 
It  is  a matter  on  which  the  Committee  may  care  to  take  evidence. 

Advance  publication  of  a proposed  name 

198.  In  many  Commonwealth  countries  the  Registrar  of  Companies  has  power  to 
reserve  a name  on  application  for  a period  of  from  30  to  60  days  and  the  applicant 
is  required  to  publicise  in  the  Press  the  proposed  name  of  a company,  whether  it  is  a 
new  company  or  a new  name  for  an  existing  company.  A provision  of  this  sort  would 
give  persons  wishing  to  do  so  an  opportunity  to  bring  facts  about  a name  to  the 
knowledge  of  the  Board  of  Trade  in  advance  of  its  registration.  This  would  be  a 
considerable  improvement  in  some  respects  over  the  present  situation.  It  would, 
however,  increase  the  time  needed  for  the  incorporation  of  a company  or  a change 
of  name  and  already  delays  on  this  account  have  been  the  subject  of  criticism.  More- 
over, it  would  mean  that  any  company  interested  would  have  to  employ  somebody 
to  examine  daily  a list  of  some  250  names,  since  it  is  at  that  rate  that  new  applications 
for  company  names  are  made. 

199.  Detailed  comment  on  matters  affecting  company  and  business  names  are  set 
out  in  the  following  paragraphs.  The  proposals  which  are  made  relate  to  the  legis- 
lative requirements  as  they  stand  at  present. 

Business  names 

200.  The  register  of  business  names  provides  a means  of  ascertaining  the  proprietors 
of  the  business.  (The  name  of  the  proprietor  is  also  required  to  be  shown,  both 
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under  the  Business  Names  and  the  Companies  Act,  on  the  firm  s note-paper.)  Inspec- 
tions of  the  register  by  the  public  now  number  approximately  200  a day  and  in 
addition  about  50,000  searches  a year  are  made  by  the  Registrar  in  response  to  appli- 
cations for  copies  or  extracts  of  registered  statements.  The  majority  of  the  latter  are 
from  companies  registration  agents  who  seek  the  information  for  the  purpose  of 
sending  circulars  to  the  proprietors,  for  advertising  purposes  or  with  suggestions, 
for  example,  as  to  the  desirability  of  incorporating  as  a company.  One  reason  for  the 
inquiries  from  the  public  seems  to  be  to  find  the  true  name  of  the  proprietor  whom  a 
creditor  may  wish  to  sue  for  a debt  incurred  under  the  business  name. 

201.  Ignorance  of  the  Act  is  widespread  and  there  are  serious  weaknesses  in  the 
register,  because  of  inadequate  compliance  with  the  Act  and  failure  to  notify  the 
Registrar  on  cessation  of  business  or  of  changes  of  address  or  membership.  The 
register  is  therefore  full  of  “ dead  wood  ”, 

202.  The  question  does  arise  for  consideration  whether  the  registration  of  business 
names  serves  a worthwhile  purpose.  If  it  does,  then  the  defects  must  be  remedied.  In 
particular  each  trader  could  be  required  to  follow  up  his  registration  by  annual  state- 
ments, whether  or  not  there  has  been  any  change  of  the  particulars  registered.  He 
could  perhaps  be  charged  an  annual  registration  fee.  There  is  already  a sanction  under 
the  Act,  namely  disabilities  for  the  defaulter  in  regard  to  rights  under  contracts  but 
this  does  not  seem  to  be  generally  appreciated. 

203.  The  registration  of  a business  name  affords  no  protection  for  the  name  and 
gives  no  guarantee  that  the  name  registered  is  not  already  in  use. 

Use  of  the  words  “ Chamber  of  Commerce  ” 

204.  It  has  been  represented  to  the  Board  of  Trade  by  the  Association  of  British 
Chambers  of  Commerce  that  it  is  contrary  to  public  interest  that  any  group  of  two  or 
three  individuals  should  be  able  to  associate  together  and  hold  themselves  out  to  be  a 
chamber  of  commerce,  suggesting  by  their  title  that  they  are  representative  of  commerce 
or  trade  in  a given  locality  although  these  representations  may  be  contrary  to  the  fact. 
Owing  to  the  fact  that  such  associations  are  not  ostensibly  organised  with  a view  to 
carrying  on  business  for  profit  they  are  not  subject  to  control  under  the  Registration  of 
Business  Names  Act,  1916. 

Business  descriptions , as  distinct  from  names 

205.  The  Act  applies  only  to  business  names,  but  it  may  be  in  the  public  interest  for 
certain  business  descriptions  to  be  brought  under  control.  Companies,  firms  and 
individual  traders  ought  not  to  be  free,  without  justification,  to  use  such  business 
descriptions  as  “ bank  ” or  “ bankers  ”,  “ trust  ”,  “ charity  ”,  “ corporation  ”, 
“ co-operative  ”,  or  “ building  society  ”,  Already  they  are  not  permitted  to  use  names 
which  contain  these  words,  unless  there  is  justification. 

206.  In  the  opinion  of  the  Board  of  Trade  the  requirement  to  state  the  proprietor’s 
name  in  trade  catalogues,  trade  circulars  and  showcards  could  be  dropped  if  the 
corresponding  requirements  to  state  particulars  of  company  directors  are  dropped  from 
section  201  of  the  Companies  Act,  1948,  as  the  Board  recommend  in  paragraph  214. 

Company  names 

207.  The  number  of  applications  for  company  names  continues  to  increase.  In 
1948  there  was  an  average  of  700  a week,  and  this  has  increased  to  1,225  a week  in  1959. 
In  the  first  17  weeks  of  1960  the  figure  rose  to  some  1,360. 

Change  in  a company's  activities  after  registration  of  name 

208.  The  Board  cannot  do  more  than  prevent  an  obvious  incongruity  between  the 
name  of  a company  and  the  company’s  activities.  A company  would  not  be  registered 
with  the  name  “ bank  ” unless  it  was  substantially  engaged  in  ordinary  banking  business. 
The  Board  do  not  normally  allow  a company  to  be  registered  as  a “ foundation  ” 
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unless  there  is  a permanent  fund  held  for  charitable  or  benevolent  objects.  But  the 
extent  to  which  a name  can  be  adapted  to  the  known  character  of  a company  and  its 
activities  is  very  restricted  and  even  in  cases  such  as  these  a company’s  character  or 
activities  may  change  after  incorporation  and  the  Board  of  Trade  will  then  have  no 
power  to  compel  a change  of  name.  Great  care  may  be  taken  to  control  the  use  in  a 
name  of  the  word  “ British  ”.  Events  may,  however,  make  it  inappropriate,  but  the 
Board  of  Trade  can  do  nothing  about  it.  Promoters  often  desire  a resounding  name 
which  corresponds  with  their  hopes  and  intentions  and  which  (they  claim)  will 
materially  facilitate  the  promotion  of  the  ambitious  projects  which  they  cherish  for 
the  future  company.  Since  a company  can  change  its  name  with  the  Board’s  consent, 
whereas  the  Board  cannot  compel  a company  to  change  its  name  if  events  prove  the 
name  misleadingly  pretentious.  The  Board  of  Trade  have  in  general  not  allowed  names 
which  were  pretentious  at  the  time  of  incorporation  even  if  they  correspond  with  the 
expressed  intentions  of  the  promoters.  Possibly  promoters  ought  to  be  required  to 
give  undertakings  on  behalf  of  the  company  before  incorporation,  and  the  Board  of 
Trade  to  have  power  to  direct  a company  to  change  its  name  in  the  event  of  these 
undertakings  ceasing  to  be  honoured. 

Use  of  the  word  “ bank  ” 

209.  The  Cohen  Committee  recognised  that  a special  problem  exists  in  the  use  of 
“ bank  ” in  a company  name.  In  accordance  with  the  general  sense  of  the  evidence 
before  the  Cohen  Committee  the  Board  of  Trade  have  allowed  its  use  very  sparingly 
since  1947.  There  still  exist  however  on  the  register  companies  incorporated  before 
1947  with  such  words  as  “ bank  ” in  their  names,  many  of  which  do  not  carry  on  what 
is  commonly  understood  as  banking  business.  As  already  shown,  there  is  no  power  to 
control  the  use  of  the  word  “ bank  ” as  distinct  from  its  use  in  names.  In  fact  the 
term  “ industrial  banker  ” has  come  into  common  use  in  recent  years. 

Board  of  Trade  direction  to  change  a name 

210.  The  Board  have  used  very  sparingly  their  power  to  direct  a company  to  change 
its  name  if  it  is  too  like  the  name  of  an  existing  company.  They  consider  that  the  power 
to  direct  a company  to  change  its  name  (for  which  Board  of  Trade  approval  has  already 
been  secured)  after  incorporation  should  not  be  used  lightly.  If,  however,  such  a 
power  of  rectification  is  to  be  retained,  along  with  the  control  of  similarity,  it  ought 
to  extend  also  to  other  sorts  of  undesirability,  since  inadvertence  or  error  in  permitting 
registration  can  extend  to  other  matters  than  resemblance.  The  period  during  which 
the  Board  can  direct  a company  to  change  its  name  is  limited  to  six  months. 

Some  points  of  detail 

211.  It  is  uncertain  whether  the  expression  “ other  official  publications  ” in  section 
108  (1)  (c)  includes  trade  circulars,  showcards  and  catalogues.  The  implication  of 
the  words  “ in  which  the  company’s  name  appears  ” in  section  201  (1)  is  that  a com- 
pany’s name  may  or  may  not  be  mentioned  in  its  trade  circulars  and  catalogues.  The 
Board  of  Trade  think  that  the  law  should  be  clarified  and  that  companies  should  be 
required  to  mention  their  names  in  trade  circulars  and  catalogues. 

212.  The  obligation  to  state  the  company’s  name  in  advertisements  was  dropped 
from  the  Companies  Act,  1947,  on  the  recommendation  of  the  Cohen  Committee 
( see  paragraph  109  of  the  Committee’s  report).  The  Board  of  Trade  think  that  this 
freedom  should  be  continued.  But  the  absence  of  any  regulation  bearing  on  advertise- 
ments has  enabled  companies  to  advertise  under  names  other  than  their  own  and  names 
which  might  have  been  refused  as  undesirable  if  applied  for  as  company  names.  The 
Board  think  that  there  should  be  an  obligation,  if  the  advertisement  purports  to  state 
the  name  of  the  advertiser,  and  if  the  advertiser  is  a registered  company,  for  the  true 
name  of  the  company  to  be  stated  in  the  advertisement.  In  this  respect  the  Board  of 
Trade  think  that  showcards,  posters,  cinema  and  television  advertisements  should  be 
subject  to  the  same  requirements. 
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Names  of  directors  under  section  201 

213.  Section  201  has  come  to  be  almost  universally  disregarded  in  regard  to  trade 
catalogues,  trade  circulars  and  showcards.  Probably  there  is  better  compliance  with 
regard  to  business  correspondence.  The  section  does  not  require  the  publication  of 
any  information  which  is  not  otherwise  availaHe,  since  the  same  mfomation  has  to 
be  kept  available,  at  the  company’s  registered  office  and  has  also  to  be  furnished  to  the 
Registrar  of  Companies  and  is  available  to  the  public  on  payment  of  an  impection  fee 
It  does  not  make  the  difference  between  disclosure  and  concealment  Its  effect  is  to 
make  more  easily  accessible  information  which  is  elsewhere  available  with  a little 
more  trouble. 

214  The  Committee  may  therefore  wish  to  consider  whether  the  requirement  should 
be  retained.  The  Board  themselves  doubt  whether  the  provisions  with  regard  to  trade 
catalogues,  trade  circulars  and  showcards  are  worth  retaining  but  think  that  the 
requirement  to  show  the  names  of  directors  on  business  letters  may  be  useful. 

Exemption  from  section  201  CO 

215  By  the  proviso  to  section  201  (1)  the  Board  have  power  to  grant  exemption 
from  any  or  all  of  the  requirements  of  the  section  on  such  conditions  as  they  may  specify 
when  “ special  circumstances  exist  which  render  it  m the  opinion  of  the  Board  of  Trade 
expedient  that  such  exemption  should  be  granted  ”.  The  proper  construction  of  the 
phrase  “ special  circumstances  ” is  open  to  doubt  and  the  Board  of  Trade  consider 
that  if  the  requirement  to  show  directors’  names  and  particulars  on  business  and  official 
documents  is  to  be  continued,  objective  criteria  should  be  written  into  the  Act  for 
determining  the  classes  of  companies  (if  any)  which  should  be  allowed  exemption  from 
this  requirement.  At  present  new  applications  for  exemption  run  at  about  300  a year 
and  most  of  them  are  granted.  Renewals,  which  are  required  when  there  is  a change 
of  directors,  or  when  a company  changes  its  name,  average  about  900  a year  There 
are  companies  which  have  been  enjoying  this  exemption  for  between  30  and  40  years. 

(25)  Foreign  Companies 

216.  The  following  paragraphs  refer  to  companies  which  are  incorporated  outside 
Great  Britain,  including  other  Commonwealth  companies. 

217  The  main  purpose  of  Part  X of  the  Companies  Act  is  to  ensure  that  when 
overseas  companies  establish  a place  of  business  in  Great  Britain  certain  minimum 
information  about  them  will  be  available  to  the  public  in  this  country.  It  is  also  impor- 
tant because  registration  in  this  country  , by  a company  incorporated  outside  Great 
Britain  of  a name  and  an  address  for  service  is  tantamount  to  submission  to  the 
jurisdiction  of  the  Courts  in  this  country. 

218  It  is  for  consideration  whether  the  term  “ oversea  companies  ” which  is  used 
in  the  Act  should  not  be  changed.  In  ordinary  language  a company  incorporated 
abroad  is  an  oversea  company  but  it  is  only  so  for  the  purpose  of  the  Act  if  it  has  an 
established  place  of  business  here. 

219  The  Courts  have  put  a fairly  narrow  construction  on  the  words  establishes 
a place  of  business  ”.  It  seems  to  the  Board  that  any  company  incorporated  outside 
Great  Britain  which  “ carries  on  business  ” in  this  country  in  such  a way  as  to  render 
it  subject  to  the  jurisdiction  of  the  Courts  should  be  brought  within  the  ambit  ot  Part  X. 
Thus,  insurance  companies  constituted  outside  Great  Britain  which  carry  on  business 
in  Great  Britain  are  required  by  section  23  of  the  Insurance  Companies  Act,  195°, 
whether  or  not  they  have  an  “ established  place  of  business  ” here,  to  furnish  informa- 
tion as  if  they  were  “ oversea  companies  ” under  the  Companies  Act.  Similarly  the 
requirements  of  Part  X of  the  Companies  Act  as  to  prospectuses  apply  to  all  companies 
incorporated  outside  Great  Britain,  whether  or  not  they  have  an  established  place  ot 
business  in  Great  Britain. 
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220.  There  is  a case  for  requiring  companies  incorporated  outside  Great  Britain 
which  have  an  established  place  of  business  in  Great  Britain  to  file  specified  information 
about  their  holding  company. 

221.  It  has  been  a principle  of  the  Companies  Acts  to  put  companies  incorporated 
outside  Great  Britain  which  establish  a place  of  business  within  Great  Britain  on  the 
same  footing  as  companies  registered  in  Great  Britain  as  regards  the  obligation  to 
prepare  accounts  and  deliver  copies  of  them  to  the  Registrar  for  filing.  But  to  insist 
that  these  companies  should  deliver  to  the  Registrar  accounts  which  comply  in  all 
respects  with  the  provisions  of  the  Act  in  relation  to  United  Kingdom  companies 
would  in  the  view  of  the  Board  of  Trade  impose  a burden  which  would  be  unnecessarily 
onerous  in  several  respects.  It  seems  therefore  desirable  that  the  Board  of  Trade 
should  have  power  to  relax  these  requirements  in  particular  cases.  The  provisions 
of  section  410  also  need  clarification  in  some  respects.  In  particular  it  should  be  made 
clear  that,  subject  to  any  modification  granted  by  the  Board  of  Trade,  the  accounts 
furnished  by  these  companies  to  the  Registrar  should  be  accompanied  by  directors’ 
reports  and  reports  of  auditors  possessing  qualifications  which  satisfy  Board  of 
Trade  requirements. 

222.  The  control  of  company  names  does  not  operate  in  the  case  of  companies  with 
a place  of  business  in  the  United  Kingdom  but  incorporated  abroad  under  names 
which  would  have  been  considered  undesirable  by  the  Board  of  Trade.  However, 
there  would  obviously  be  difficulties  in  any  control  of  the  use  in  Great  Britain  of  their 
own  names  by  companies  incorporated  outside  Great  Britain.  Nonetheless  it  is  a 
matter  which  requires  consideration.  It  would  certainly  seem  desirable  to  prevent 
any  company  incorporated  outside  Great  Britain  from  carrying  on  business  in  Great 
Britain  under  the  name  of  a “ bank  ” if  the  name  has  no  justification. 

223.  It  may  be  desirable  in  any  new  Act  to  prescribe  some  test  for  determining 
whether  a body  formed  outside  Great  Britain  has  been  incorporated  or  not. 

224.  Enforcement  of  the  requirements  of  Part  X of  the  Act  (with  the  exception  of 
sections  417-423)  is  not  an  easy  matter  and  the  requirements  are  probably  frequently 
disregarded.  The  Board  of  Trade  suggest  therefore  that  there  should  be  provision 
for  automatic  disabilities  in  the  case  of  default  against  Part  X of  the  Act,  possibly  on 
the  lines  of  section  8 of  the  Registration  of  Business  Names  Act,  1916,  under  which 
the  rights  under  a contract  of  a defaulter  under  that  Act  are  not  enforceable. 

225.  The  Board  of  Trade  have  already  referred  to  the  exemption  afforded  by  section 
417  (5)  ( b ) in  respect  of  issues  uniform  with  securities  for  the  time  being  dealt  in  or 
quoted  on  a prescribed  Stock  Exchange.  The  regulations  of  the  London  Stock 
Exchange  place  little  restriction  on  dealings  in  the  securities  of  companies  incorporated 
abroad  and  it  may  be  desirable  that  the  exemption  should  be  restricted  to  issues  which 
are  uniform  with  securities  quoted  on  a prescribed  Stock  Exchange.  On  the  other 
hand,  this  exemption  should  apply  whether  or  not  the  prospectus  is  accompanied  by  a 
form  of  application,  as  in  the  case  of  United  Kingdom  companies. 

(26)  Internal  Management  and  Administration 

226.  The  two  pivots  of  company  administration  are  the  annual  general  meeting  and 
the  laying  of  accounts.  There  is  widespread  neglect  by  unquoted  companies  of  the 
requirements  with  regard  to  annual  general  meetings  and  because  the  business  required 
by  statute  to  be  done  at  the  annual  general  meeting  is  no  more  than  the  appointment 
of  auditors,  the  Board  of  Trade  have  been  unable  to  take  vigorous  action  to  secure 
more  general  observance.  Because  of  the  large  numbers  involved,  when  the  Board 
of  Trade  are  put  on  notice  on  the  receipt  of  annual  returns  that  a company  is  in 
default  with  regard  to  the  obligation  to  hold  an  annual  general  meeting,  they  find  it 
impracticable  to  take  action,  unless  there  is  a complaint  from  a member  of  the  public. 
Their  first  endeavour  is  then  to  induce  the  company  to  hold  a general  meeting  within 
a reasonable  time.  When,  as  often  happens,  the  company  requests  in  advance  the 
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permission  of  the  Board  of  Trade  to  exceed  the  statutory  time  for  holding  an  annual 
general  meeting,  the  Board  reply  that  they  have  no  power  to  grant  such  permission 
but  add  (if  the  concession  is  justified)  that  provided  the  company  holds  a meeting  before 
such  and  such  a date,  the  Board  will  not  themselves  take  action  in  respect  of  the 
default  although  it  is  open  to  any  other  person  to  do  so.  The  Board  have  issued  18 
directions  under  section  131  (2)  in  cases  where  the  company  was  unable  itself  to  convene 
a meeting.  It  is  desirable  that  they  should  have  power  to  take  this  action  before  a 
company  is  actually  in  default. 

227.  This  neglect  of  the  statutory  requirements  with  regard  to  holding  annual 
general  meetings  is  an  unsatisfactory  state  of  affairs  and  should  be  remedied.  The 
Board  suggests  for  this  reason,  among  others,  that  the  laying  of  accounts  should  be 
tied  by  statute  to  the  annual  general  meetings.  The  appointment  of  directors  where 
there  is  in  force  a system  of  retirement  by  rotation,  or  reappointment  where  there  is 
not,  should  also  be  tied  to  an  annual  general  meeting.  This  would  be  without 
prejudice  to  the  power  of  members  under  section  184  to  remove  directors  from  office 
at  any  general  meeting. 

228.  If  the  annual  general  meeting  is  thus  linked  by  statute  with  more  important 
matters  of  business,  the  Board’s  powers  under  section  131  of  directing  the  holding  of 
an  annual  general  meeting  should  be  brought  into  line  with  their  power  under  section 
148  to  extend  the  period  within  which  accounts  should  be  laid.  They  could  thereby 
extend  the  period  for  the  annual  general  meeting,  in  advance  of  default. 

229.  It  is  the  general  sense  of  the  Act  that  the  members  of  a company  can  express 
their  will  only  by  resolutions  passed  in  general  meeting.  While  making  provision  for 
proxy  voting,  the  Act  does  not  provide  for  resolutions  passed  by  majority  consent 
given  outside  a formally  convened  meeting.  It  may  be  represented  to  the  Committee 
that  in  the  case  of  public  companies  at  any  rate  it  should  be  made  possible  for  resolu- 
tions to  be  passed  by  postal  voting  where  there  is  a substantial  majority  in  their 
favour.  The  abolition  of  the  necessity  for  a general  meeting  would  inevitably  weaken 
shareholder  control  and  strengthen  that  of  the  management.  Shareholders  would  be 
deprived  of  the  opportunity  afforded  by  the  meeting  to  discuss  resolutions  and  ask 
questions  about  them  and  it  would  therefore  be  especially  important,  if  the  change 
were  made,  for  the  notices  of  resolutions  to  be  fully  explanatory.  It  would  therefore 
be  necessary  to  consider  what  additional  safeguards  would  be  desirable  to. ensure 
(i)  that  the  nature  and  implications  of  resolutions  are  fully  and  fairly  explained  in 
notices,  and  any  interest  of  the  directors  in  them  is  declared  (ii)  that  notices  are  sent 
in  good  time  to  all  shareholders  who  are  entitled  to  receive  them  (iii)  that  the  votes  are 
received  and  counted  by  some  impartial  person  and  (iv)  that  proper  records  are  kept 
corresponding  to  the  minutes  of  meetings  which  the  Act  at  present  requires  and  that 
such  records  are  available  to  members. 

230.  It  seems  desirable  that  similar  safeguards  should  be  available  in  regard  to 
proxy  voting.  Further,  there  ought  to  be  provision  for  two-way  proxies  enabling  a 
person  to  vote  either  for  or  against  a proposal. 

231.  In  addition  to  ordinary  resolutions,  which  are  carried  by  a bare  majority,  the 
Act  provides  for  extraordinary  resolutions  and  special  resolutions  which  require  a 
majority  of  three-quarters  of  such  members  as  are  entitled  to  vote  and  vote.  The 
only  difference  between  extraordinary  and  special  resolutions  lies  in  the  length  of 
notice  required.  The  Board  of  Trade  see  no  good  reason  for  continuing  the 
distinction. 

232.  Certain  types  of  business  are  at  present  reserved  under  the  Act  for  special 
and  extraordinary  resolutions.  It  is  for  consideration  whether  these  matters  are 
appropriate  to  be  reserved  for  special  resolutions  and  whether  there  are  any  other 
matters  which  should  be  so  reserved.  In  particular  if  it  is  recommended,  as  is 
suggested  in  the  Board’s  evidence  elsewhere,  that  certain  powers  of  shareholders 
should  be  entrenched  (such  as  the  power  to  decide  on  a radical  change  of  the  company  s 
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objects,  to  issue  new  capital,  or  to  dispose  of  a substantial  part  of  the  company's 
undertaking)  the  question  should  be  considered  whether  such  powers  should  be 
exercisable  by  ordinary  or  special  resolution. 

233.  As  the  Act  now  stands  every  member  has  a right  to  inspect  or  receive  copies 
of  the  minutes  of  general  meetings  (section  146)  but  members  have  no  absolute  right  to 
receive  advance  notice  of  meetings  or  of  the  business  to  be  conducted  at  meetings 
unless  this  is  provided  for  in  the  articles.  The  Committee  may  wish  to  consider 
whether  all  members  should  have  a statutory  right  to  receive  advance  notice  of  general 
meetings,  including  annual  general  meetings,  and  of  the  business  to  be  transacted 
thereat,  whether  or  not  they  are  entitled  to  attend  and  vote  at  the  meeting  in  question. 
It  is  the  experience  of  the  Board  of  Trade  that  there  is  laxity  with  regard  to  the  giving 
of  proper  notice  and  due  specification  of  business  to  be  transacted  and  that,  in  con- 
sequence, shareholders  may  fail  to  attend  meetings  where  decisions  are  taken  which 
they  subsequently  regard  as  damaging  to  their  interests.  It  is  for  consideration 
whether  the  main  principles  of  case-law  with  regard  to  the  information  to  be  contained 
in  notices  should  be  consolidated  into  the  Act  in  the  form  of  statutory  requirements. 

234.  Representations  have  from  time  to  time  been  made  to  the  Board  of  Trade 
that  the  notice  of  three  weeks  for  a meeting  at  which  a special  resolution  is  to  be 
proposed  and  two  weeks  for  extraordinary  general  meetings  is  unnecessarily  long  and 
causes  inconvenience  by  preventing  a meeting  from  being  rapidly  convened  in  an 
emergency.  The  Act  does  however  permit  a meeting  to  be  validly  held  by  shorter 
notice  with  the  agreement  of  95  per  cent,  of  those  concerned  and  the  Board  believe 
that  the  present  length  of  notice  should  be  retained,  both  in  order  to  give  shareholders 
adequate  time  to  consider  business  to  be  transacted  and  to  arrange  to  make  their  views 
known  and  also  as  a safeguard  against  decisions  being  taken  on  important  matters  at 
poorly  attended  meetings  and  against  the  wishes  of  the  majority  of  shareholders. 

(27)  Winding  Up 

235.  In  general  the  liquidation  sections  of  the  Act  work  quite  well  in  practice  and 
the  Board  of  Trade  see  no  occasion  to  suggest  any  major  changes.  There  are  points 
of  varying  importance  which  have  been  brought  to  their  notice  and  are  referred  to  in 
the  following  paragraphs. 

Voluntary  winding  up 

236.  Where  a company  passes  a resolution  for  voluntary  winding  up  and  a declaration 
of  solvency  is  duly  made  and  delivered  to  the  Registrar  of  Companies  the  winding  up 
is  a “ members’  voluntary  winding  up  It  occasionally  happens  that  the  declaration 
is  either  not  made,  or  not  delivered,  to  the  Registrar  within  the  time  prescribed. 
Section  283  (4)  is  so  worded  that  the  winding  up  thereby  becomes  a creditors’  voluntary 
winding  up.  The  Board  suggest  that  where  a company  passes  a resolution  for  a mem- 
bers’ voluntary  winding  up  and  the  winding  up  cannot  proceed  as  intended  because 
of  a failure  to  comply  with  the  provisions  relating  to  the  declaration  of  solvency,  the 
resolution  should  automatically  be  avoided  and  the  company  empowered  to  start  the 
process  afresh.  If  this  proposal  were  accepted  it  would  be  necessary  to  provide  that 
a resolution  for  voluntary  winding  up  must  be  expressed  to  be  either  for  a members’ 
or  creditors’  winding  up. 

237.  There  seems  to  be  no  particular  virtue  in  the  requirement  that  the  declaration 
of  solvency  should  be  received  by  the  Registrar  at  the  latest  on  the  day  before  the  day 
of  the  passing  of  the  resolution  to  wind  up.  It  should  be  enough  that  it  should  reach 
the  Registrar  at  the  same  time  as,  or  before,  the  resolution  itself  is  received. 

238.  It  seems  desirable  that  in  a creditors’  voluntary  winding  up  a statement  of 
affairs  should  have  to  be  filed.  Such  a statement  is  already  required  in  a compulsory 
liquidation  and  when  a receiver  for  debenture  holders  is  appointed.  Moreover,  in  a 
members’  voluntary  winding  up  the  declaration  of  solvency  which  has  to  be  filed  at 
least  summarises  the  company’s  financial  position. 
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239.  Section  334  deals  with  the  prosecution  of  delinquent  officers  and  members. 
The  Board  of  Trade  suggest  that  before  a company  in  voluntary  liquidation  is  dissolved 
the  liquidator  should  file  with  the  Registrar  of  Companies  a statutory  declaration  to 
the  effect  that  as  a result  of  his  investigation  into  the  company’s  affairs  he  has  either 
submitted  a report  under  section  334  (2)  or  that  in  his  opinion  there  are  no  matters 
which  require  to  be  so  reported.  In  a compulsory  liquidation  the  Official  Receiver 
is  required  under  section  236  to  report  to  the  Court  on  similar  lines  and  it  seems  desirable 
that  a provision  of  this  kind  should  be  made  in  regard  to  voluntary  liquidation. 

240.  Section  341  which  relates  to  the  disposal  of  the  books  and  papers  of  a company 
which  has  been  wound  up  presupposes,  but  does  not  expressly  impose,  the  duty  on  a 
liquidator  to  preserve  the  company’s  books  and  papers.  The  Board  suggest  that  a 
liquidator  in  a voluntary  winding  up  should  be  expressly  required  to  preserve  the  books 
and  papers  of  the  company  for  a period  of  five  years,  subject  to  his  being  relieved  of 
this  obligation  in  any  of  the  ways  now  mentioned  in  section  341. 

241.  The  Board  consider  that  section  342  (1)  which  requires  reports  on  the  progress 
of  winding  up  should  be  amended  so  as  to  ensure  that  it  applies  to  voluntary  liquidations 
only.  Compulsory  winding  up  is  covered  by  section  249.  The  Board  of  Trade  also 
suggest  that  a voluntary  liquidator  should  be  required  to  submit  his  first  account 
after  six  months  instead  of  one  year.  This  change  would  bring  voluntary  liquidations 
into  line  with  liquidations  by  the  Court. 

242.  The  requirement  of  section  343  (1)  concerning  payment  into  the  Companies 
Liquidation  Account  of  minimum  balances  involves  in  voluntary  liquidations  elaborate 
investigation  in  order  to  ascertain  the  precise  amount  payable.  Voluntary  liquidations 
run  at  the  rate  of  over  3,000  a year  so  that  a great  deal  of  work  is  involved.  It  is 
suggested,  therefore,  that  the  subsection  should  be  amended  so  as  to  require  a voluntary 
liquidator  to  pay  into  the  Companies  Liquidation  Account  the  whole  balance  of 
money  representing  undistributed  assets. 

243.  This  change  would  have  the  effect  of  reducing  the  time  for  which  a voluntary 
liquidator  could  hold  assets  without  distributing  them,  but  on  balance,  the  system 
now  proposed  would  be  more  convenient,  both  for  the  Board  of  Trade  and  for  voluntary 
liquidators. 

Compulsory  winding  up 

244.  Among  other  recommendations,  the  Senior  Official  Receiver  has  suggested 
that  the  claims  of  the  “ parent  ” and  associated  companies  in  the  same  group  as  the 
liquidating  company  should  be  deferred  to  those  of  unsecured  creditors.  He  has  in 
mind  a particularly  bad  case  in  which  by  an  elaborate  system  of  inter-company 
guarantees  and  charges,  companies  forming  part  of  a group  have  succeeded  in  defeating 
the  claims  of  unsecured  creditors  in  the  winding  up.  Possibly  such  guarantees  ought 
to  be  registered  and  shown  as  contingent  liabilities  in  the  annual  returns. 

245.  The  Senior  Official  Receiver  has  also  suggested  that  where  a provisional 
liquidator  is  appointed  by  the  Court  prior  to  the  winding-up  order  being  made  it  would 
be  more  convenient  from  every  point  of  view  if  the  Official  Receiver  alone  could  be 
appointed. 

246.  The  Committee  of  Inspection  in  a compulsory  winding  up  is  appointed  by  the 
Court  under  section  252  (3)  but  the  Court  has  no  power  to  remove  any  member  of  it. 
The  Board  of  Trade  suggest  that  the  Court  should  be  given  such  power. 

247.  Where  a subsidiary  is  in  liquidation  it  is  not  clear  from  section  285  (2)  whether 
the  holding  company  is  required  to  deal  in  group  accounts  with  that  subsidiary.  The 
Board  of  Trade  think  that  the  company  ought  to  be  so  obliged. 

General 

248  There  is  much  difference  of  opinion  about  the  preference  given  by  section  3 1 9 (4) 
to  persons  (usually  banks)  who  make  loans  for  the  payment  of  wages.  It  is  argued  that 
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the  provision  has  outlived  its  usefulness  in  a period  of  full  employment  and  pension 
rights  and  should  be  repealed  outright.  It  is  argued  on  the  other  hand  that  the  prefer- 
ence should  be  maintained  on  the  ground  that  its  very  existence  must  be  presumed  to 
have  the  effect,  in  many  cases  that  never  come  to  light,  of  enabling  banks  to  help 
companies  over  difficult  periods  and  on  the  further  ground  that,  while  it  does  not 
matter  to  the  general  body  of  unsecured  creditors  whether  the  bank  or  the  workman 
gets  the  preference,  it  is  better  from  the  workman’s  point  of  view  that  he  should  be 
paid  in  full  and  his  preferences  vested  in  the  bank  in  cases  where  the  assets  are  not 
enough  to  pay  all  the  preferential  debts  in  full.  The  Committee  may  wish  to  consider 
this  matter  as  well  as  the  proposals  made  at  paragraph  97  of  the  Blagden  Report 
(Cmd.  221)  for  giving  a further  preference  in  respect  of  wages. 

249.  Section  320  applies  the  bankruptcy  rule  on  fraudulent  preferences  to  the 
winding  up  of  companies.  Hie  operation  of  this  rule  in  bankruptcy  was  criticised  in 
the  Report  of  the  Blagden  Committee,  which  also  recommended  that  the  trustee  in 
bankruptcy  should  proceed  in  the  first  instance  against  the  surety  rather  than  the 
principal  creditor  where  the  intention  was  to  prefer  the  surety.  {See  paragraphs 
1 1 6-125).  On  the  other  hand  the  Cohen  Committee,  in  relation  to  winding  up,  reached 
a different  conclusion  on  the  second  point.  {See  paragraph  147  of  their  Report). 

250.  A bankrupt  is  disqualified  by  section  367  from  acting  as  a receiver  for  debenture 
holders  unless  he  is  appointed  by  the  Court.  In  the  opinion  of  the  Board  of  Trade  the 
saving  in  regard  to  appointment  by  the  Court  should  be  deleted.  Admittedly  there 
must  have  been  some  good  reason  for  this  departure  from  the  recommendations  of 
the  Cohen  Committee  (paragraph  69)  that  “ in  no  circumstances  ” should  an  undis- 
charged bankrupt  be  allowed  to  act  as  a receiver.  It  is  difficult  to  see  however  why 
the  disqualification  should  not  apply  to  receivers  appointed  by  the  Court  as  well  as  to 
those  appointed  under  hand. 

251.  The  Board  of  Trade  suggest  further  than  an  undischarged  bankrupt  should 
also  be  prohibited  from  acting  as  a liquidator  in  either  compulsory  or  voluntary 
liquidations.  Rule  1 68  already  provides  that  a liquidator  shall  be  removed  in  the  event 
of  his  bankruptcy  but  it  does  not  prohibit  the  appointment  of  an  undischarged  bankrupt. 
It  is  not,  in  the  view  of  the  Board  of  Trade,  enough  to  amend  the  rule  and  appropriate 
provision  should  be  made  in  any  new  Act. 

252.  A receiver  for  debenture  holders  who  has  filed  accounts  of  “ no  receipts  or 
payments  ” under  sections  372  (2)  and  374  (1)  is  not  in  default  and  a liquidator  has 
no  power  to  require  him  to  furnish  information  about  the  company’s  assets.  Neither 
section  258  nor  268  really  provide  for  this  disclosure.  The  Board  of  Trade  suggest 
that  a receiver  ought  to  be  required  to  satisfy  a liquidator  as  to  what  is  happening  in 
regard  to  the  company’s  assets  which  have  not  been  realised. 

Dissolution  of  companies 

253.  Section  353  affords  the  Registrar  an  opportunity  of  removing  from  the  register 
companies  defined  in  the  section  as  “ not  carrying  on  business  or  in  operation  ” and 
provides  that,  when  he  does  so,  they  shall  be  dissolved.  The  Board  of  Trade  have  been 
advised  that,  though  a company  is  not  carrying  on  any  business  or  trading,  it  may  be 
in  operation  by  virtue  of  holding  annual  general  meetings  and  making  annual  returns. 
Dormant  companies  are  often  for  various  reasons  kept  “ in  operation  ” as  shell  com- 
panies. The  position  frequently  arises  where  a company  with  ample  assets  after 
successful  trading  is  abandoned  as  an  alternative  to  the  more  complicated  process  of 
winding  up  provided  for  in  Part  V of  the  Act.  After  satisfying  outstanding  liabilities 
(or  running  the  risk  of  subsequent  challenge  by  unpaid  creditors),  the  remaining  assets 
are  shared  out  among  the  members  by  way  of  a return  of  capital  and  in  defiance  of  the 
Act.  The  company  then  goes  out  of  operation  and  is  left  defunct.  It  is  becoming  quite 
common  in  the  case  of  small  private  companies  for  the  directors  and  secretary  to  resign 
together  on  a given  day  with  effect  as  from  a future  date  (e.g.,  the  next  day)  and  to 
notify  the  Registrar  of  Companies  accordingly  while  they  are  in  office.  The  Board 
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have  suggested  in  their  evidence  on  heading  28  that  they  should  be  given  the  power 
there  described  to  remedy  such  a situation. 

Provision  for  automatic  dissolution 

254.  The  Act  contemplates  in  section  274  that,  when,  in  a winding  up  by  the  Court, 
the  affairs  of  the  company  have  been  fully  wound  up,  the  Court  should  order  the 
company  to  be  dissolved  on  the  application  of  the  liquidator.  This  procedure  is  now 
rarely  followed.  The  practice  is  for  the  liquidator  to  obtain  his  release  under  section 
251  and  then  to  take  no  further  action;  in  due  course  the  company  is  struck  off  the 
register  under  section  353  (4)  and  (5).  The  Board  suggest  that  provision  should  be 
made  for  the  automatic  dissolution  of  a company  wound  up  by  the  Court  at  the  end 
of  a prescribed  period  running  from  a fixed  event,  such  as  the  date  of  the  liquidator’s 
release.  This  would  bring  the  provisions  for  the  dissolution  of  a company  wound  up 
by  the  Court  into  line  with  those  for  the  dissolution  of  a company  wound  up  voluntarily. 
Some  consequential  changes  would  be  necessary. 

Conditional  restoration  to  register 

255.  A company  which  has  been  struck  off  the  register  under  section  353  (5)  must 
be  restored  to  the  register,  if  the  Court  so  orders,  upon  an  application  made  by  the 
company  or  any  member  or  creditor  within  20  years  of  the  publication  of  the  notice 
of  the  striking  off.  The  Court  has  at  present  however,  no  power  to  do  more  than  either 
grant  or  refuse  restoration.  It  seems  desirable  that  the  Court  ordering  the  restoration 
should  be  empowered  to  do  so  subject  to  conditions.  Thus  the  Court  could  require 
the  remedying  of  defaults  in  making  returns,  or  enforce  responsibility  for  liabilities 
incurred  after  the  dissolution.  The  Board  of  Trade  may  also  wish  to  exercise  their 
powers  in  regard  to  the  name  of  the  restored  company  if  they  find  the  name  undesirable. 


(28)  Problems  of  Enforcement  and  Administration  of  the  Law 

256.  Except  where  fraud  or  misfeasance  is  in  question  and  damage  has  been  caused, 
the  Board  of  Trade  do  not  ordinarily  proceed  to  prosecution  unless  attempts  to 
persuade  a company  to  comply  with  the  Act  have  been  made  and  have  failed. 

Annual  returns 

257.  The  most  serious  difficulties  of  enforcement  have  been  in  connection  with 
annual  returns.  The  Registrar  now  maintains  a continuous  review  of  this  matter  and 
with  a staff  of  about  40  persons  covers  the  entire  register  of  companies  about  once  in 
every  three  years.  When  a company  is  found  to  be  in  arrears  a letter  of  reminder  is  sent 
and,  if  this  does  not  secure  compliance,  the  directors  are  notified  individually.  A 
final  warning  is  sent  to  the  directors  before  proceedings  are  instituted.  In  recent 
years  some  45,000  cases  of  default  have  been  dealt  with  annually  and  there  have  been 
approximately  800  prosecutions  a year.  In  a great  many  of  the  cases  where  a con- 
viction was  obtained  no  fines  have  been  imposed  by  the  Court. 

258.  Proceedings  were  however  during  1960  launched  with  more  effect  under 
section  428  of  the  Act  under  which  the  Registrar  of  Companies  may  apply  for  an 
order  requiring  the  defaulter  to  comply  and  the  defaulter  is  then  in  contempt  if  he 
fails  to  do  so.  The  Court  may  then  commit  the  person  to  prison  or  order  the 
sequestration  of  the  company’s  property. 

Annual  renewal  fee 

259.  The  Board  of  Trade  have  suggested  elsewhere  in  their  evidence  that  an  annual 
fee  for  renewal  of  registration  should  be  required  of  all  companies  incorporated  with 
limited  liability.  Such  an  annual  renewal  fee  might  facilitate  enforcement  smce  it 
would  promote  general  consciousness  of  the  fact  that  the  enjoyment  of  the  advantages 
of  registration  with  limited  liability  carries  with  it  continuous  statutory  obligations  and 
is  not  a thing  to  be  bought  once  for  all. 
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Annual  general  meetings 

260.  As  the  Act  now  stands,  the  Board  have  not  felt  able  to  enforce  the  holding  in 
each  calendar  year  of  an  annual  general  meeting  at  which  in  fact  no  essential  business 
need  be  transacted.  They  have  therefore  suggested  (under  heading  26)  that  certain 
of  the  most  important  matters  of  company  business  should  be  tied  by  statute  to  a 
general  meeting  which  must  be  held  once  every  calendar  year  as  required  by  section  131. 

Proceedings  on  indictment 

261.  A number  of  cases  relating  to  the  activities  of  companies  and  their  officers 
are  referred  to  the  Board  of  Trade  every  year  and  many  of  these  result  in  the  institution 
of  proceedings  on  indictment.  While  there  is  nothing  in  the  Act  to  deprive  the  Board 
of  their  general  power  to  prosecute  on  indictment,  there  are  two  provisions  in  particular 
which  are  not  well  adapted  to  present  day  practice.  Section  1 69  relates  to  prosecutions 
for  offences  disclosed  by  the  reports  of  inspectors  appointed  bv  the  Board  of  Trade 
under  section  164  or  section  165.  While  section  169  seems  to  contemplate  that  in 
practice  the  prosecution  in  England  will  always  be  taken  by  the  Director  of  Public 
Prosecutions,  cases  arise  which  justify  a prosecution  on  indictment  but  are  not  of 
sufficient  public  importance  to  necessitate  a prosecution  by  the  Director  of  Public 
Prosecutions.  The  benefits  conferred  by  section  169  (2)  (which  requires  officers  and 
agents  of  the  company  to  assist  in  connexion  with  the  prosecution)  and  by  section 
170  (1)  ( a ) (which  empowers  the  Court  to  order  a convicted  person  to  reimburse  the 
Board  of  Trade  for  their  costs  of  the  investigation)  are  limited  to  prosecutions  instituted 
by  the  Director.  This  seems  anomalous  and  the  Board  suggest  that  these  benefits 
should  be  extended  to  prosecutions  instituted  by  the  Board. 

262.  Most  prosecutions  under  the  Companies  Act  are  instituted  as  a result  of  matters 
which  come  to  light  in  compulsory  liquidations.  Under  section  334  (1),  in  a com- 
pulsory winding  up,  the  Court  may  direct  the  liquidator  to  report  the  matter.  Under 
section  334  (2),  in  a voluntary  winding  up,  the  liquidator  must  report  it.  In  practice 
most  prosecutions  arising  out  of  compulsory  liquidations  are  instituted  as  a result  of 
investigations  made  by  the  Official  Receiver.  Subsection  (1)  is  hardly  ever  invoked 
and  prosecutions  arising  from  reports  by  voluntary  liquidators  under  subsection  (2) 
are  comparatively  infrequent.  The  Board  suggest  that  the  procedure  laid  down  in 
subsection  (1)  and  subsection  (2)  should  be  modified  and  that  it  should  be  provided 
that  the  liquidator  both  in  a compulsory  and  a voluntary  winding  up  should  report 
to  the  Board  of  Trade  and  not  to  the  Director  of  Public  Prosecutions. 

263.  The  foregoing  proposals  relate  only  to  proceedings  in  England. 

Summary  proceedings 

264.  The  Board  institute  summary  proceedings  in  a large  number  of  cases  every 
year.  It  frequently  happens  that  the  acts  complained  of  come  to  light  after  the 
period  of  six  months  generally  fixed  for  the  institution  of  summary  proceedings.  This 
is  to  some  extent  covered  by  section  442  (1)  which  allows  an  extension  of  time  for 
summary  proceedings  in  respect  of  offences  made  punishable  only  by  fine.  There  are 
instances  where  an  extension  of  time  is  often  desirable  but  is  not  available  because  the 
punishment  is  not  confined  to  a fine:  sections  148  (failure  to  lay  accounts)  and  187 
(undischarged  bankrupt  taking  part  in  the  management  of  a company)  are  good 
examples. 

Relief  provisions 

265.  In  some  cases  there  are  provisions  which  appear  to  be  misconceived  for  relief 
from  penalties  already  incurred.  Examples  are  the  proviso  to  section  52  (3),  which 
empowers  the  Court  to  give  relief  where  there  has  been  default  in  delivering  a return 
of  allotments,  and  section  101,  which  empowers  the  Court  to  make  an  order  extending 
the  time  for  registration  of  charges,  the  order  apparently  having  the  effect  of  relieving 
any  person  in  default  from  the  penal  consequences  of  his  default.  The  Board  suggest 
that  the  proviso  to  section  52  (3)  should  be  repealed.  If  section  101  is  retained,  the 
order  granting  extension  of  time  should  not  affect  any  penalty  already  incurred. 
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Absence  of  penalty 

266.  In  some  cases  no  penalty  is  imposed  for  a contravention  of  the  Act.  The 
absence  of  a penalty  for  issuing  a prospectus  not  complying  with  section  38  (1)  has 
already  been  noted  under  heading  17.  It  is  suggested  that  a penalty  should  normally 
be  provided  for  any  failure  to  comply  with  the  Act. 

Section  54 

267.  The  Board  have  received  complaints  that  section  54  (which  prohibits  a company 
from  giving  financial  assistance  for  the  purchase  of  its  own  shares)  is  frequently 
contravened  in  connexion  with  take-over  bids.  The  existing  penalty,  a fine  not 
exceeding  £100,  seems  quite  inadequate  in  view  of  the  amounts  which  may  be  at  stake 
in  a large  take-over. 

Further  sanctions 

268.  The  Board  are  convinced  that  the  prosecution  of  offenders  alone  is  not  an 
effective  method  of  enforcing  the  Act.  Many  companies  and  their  directors  have  been 
repeatedly  prosecuted  for  the  same  offence  without  showing  any  sign  of  changing 
their  ways;  in  other  cases  the  circumstances  of  the  company  and  its  directors  are  such 
that  prosecution  ts  not  worth  while.  The  Board  make  .the  following  proposals  for 
more  effective  enforcement  under  the  following  heads: 

(a)  extending  the  present  provisions  under  which  applications  may  be  made  to 
the  Court  for  an  order  requiring  the  officers  of  a company  to  perform  duties 
imposed  by  the  Act; 

( b ) extending  the  present  power  to  disqualify  offenders  from  taking  part  in  the 
management  of  companies; 

(c)  introducing  more  drastic  provisions  for  eliminating  persistent  defaulters,  by 
extending  the  present  provisions  for  compulsory  winding  up  and  striking  a 
company’s  name  off  the  register; 

(d)  tightening  up  the  present  provisions  for  tracing  the  persons  responsible  for  a 
company’s  activities. 

Application  for  a Court  order 

269.  Section  428  contains  provisions  empowering  the  Court  to  enforce  the  duty  of 
rendering  returns,  accounts  or  other  documents  or  of  giving  notice  of  any  matter  to 
the  Registrar  of  Companies.  Such  an  order  may  be  directed  to  the  company  in 
default  and  to  any  officer  thereof  and  it  is  a most  effective  method  of  enforcement 
since  it  renders  a person  who  fails  to  comply  with  it  liable  to  be  committed  for  contempt 
of  Court.  The  section  might  well  be  extended  in  two  respects;  it  could  be  made 
applicable  to  a wider  range  of  defaults  and  to  cases  where  the  default  is  on  the  part 
of  the  directors  or  other  officers  and  not  merely  on  the  part  of  the  company.  It 
would  be  necessary  of  course  tp  make  provision  for  those  cases  where  the  default 
cannot  be  made  good  because  the  statutory  time  has  passed. 

Disqualification 

270.  Section  188  empowers  the  Court  to  disqualify  certain  persons  from  being 
concerned  in  the  management  of  a company  for  a period  of  up  to  five  years.  It  is 
suggested  that: 

(i)  the  power  should  be  extended  to  cover  persons  convicted  of  any  offence, 
whether  in  connexion  with  a company  or  not,  which  necessarily  involves  a 
finding  of  fraud  or  dishonesty  and  that  this  additional  power  should  be  exer- 
cisable only  by  the  High  Court  on  the  application  of  the  Board  of  Trade; 

(ii)  there  should  be  power  for  the  High  Court  on  the  application  of  the  Board  of 
Trade  or  the  Registrar  of  Companies  to  disqualify  persons  shown  to  have  been 
persistently  in  default  in  complying  with  the  provisions  of  the  Act. 

(iii)  there  should  be  a similar  power  to  disqualify  persons  from  acting  as  liquidators 
in  a voluntary  winding  up. 
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Persistent  defaulters 

271.  Cases  occur  in  which  neither  prosecution  nor  an  application  for  an  order 
under  section  428  is  really  appropriate.  It  is  suggested  that  the  Court  should  have 
power  on  the  petition  of  the  Board  of  Trade  or  the  Registrar  of  Companies  to  order 
the  winding  up  of  a company  which  has  persistently  failed  to  comply  with  any  of  the 
provisions  of  the  Act.  Where  the  expense  of  a petition  for  winding  up  would  not  be 
justified  the  Board  or  the  Registrar  should  have  power  to  apply  to  the  Court  for  an 
order  to  strike  the  company  off  the  register. 

Tracing  persons  responsible 

272.  Companies  which  remain  mere  names  or  subsequently  disappear  from  official 
scrutiny  are  constantly  in  default  under  the  Act,  but  their  names  remain  on  the  register 
until  they  are  struck  off  under  section  353  and  they  are  the  source  of  much  unnecessary 
trouble  to  the  Registrar  and  of  confusion  to  the  public.  In  the  Board’s  view  it  should 
be  a condition  of  incorporation  that  there  will  be  persons,  or  in  the  case  of  a private 
company,  a person,  responsible  for  the  company’s  carrying  out  its  statutory  duties 
as  soon  as  the  company  comes  into  existence.  It  could  be  provided  either  that  the 
subscribers  to  the  memorandum  should  be  responsible  for  carrying  out  the  duties  of  a 
company  and  its  officers  have  been  properly  appointed,  or  that  a company  cannot  be 
incorporated  unless  the  names  of  the  persons  who  will  thereupon  become  its  directors 
and  secretary  have  been  notified  to  the  Registrar.  It  would  then  be  possible,  as  it  is 
not  possible  now,  to  deal  effectively  with  the  company  which  is  formed  and  then  put 
in  cold  storage  for  an  indefinite  period,  sending  in  no  returns  and  not  notifying  the 
Registrar  of  Companies  of  the  situation  of  its  registered  office.  There  should  also  be 
provisions  to  ensure  that  a company,  once  it  has  appointed  its  directors  and  a secretary 
should  continue  to  have  them  as  a condition  of  remaining  a going  concern.  Any 
director  or  secretary  who  resigns  should  be  personally  responsible  for  notifying  the 
Registrar  of  Companies  of  his  resignation,  subject  to  his  continuing  to  be'  liable  for 
failing  to  carry  out  the  statutory  duties  of  his  office  until  he  has  so  notified  the 
Registrar. 

273.  Where  the  number  of  directors  falls  below  the  statutory  minimum  or  the 
company  has  no  secretary  and  this  is  not  remedied  within  a prescribed  period,  not 
only  should  the  company  and  any  remaining  director  be  liable  to  a default  fine,  but 
the  Registrar  (or  the  Board  of  Trade)  should  be  empowered  to  apply  to  the  Court 
for  an  order  that  the  company  shall  within  a prescribed  time  appoint  the  necessary 
number  of  directors  (or  a secretary,  as  the  case  may  be)  and  that,  in  default  of  such 
appointment,  the  company  shall  be  wound  up  by  the  Court  or  ordered  to  be  struck 
off  the  register  by  the  Registrar.  If  this  proposal  is  accepted  it  will  be  possible  to 
deal  with  the  abuse  mentioned  in  the  Board’s  evidence  under  heading  27  (Winding  Up), 
whereby  assets  are  returned  to  the  members,  the  directors  and  secretary  resign  and 
the  company  is  left  derelict. 

274.  Difficulty  is  often  experienced  in  securing  the  lodgment  of  returns  because  none 
of  the  officers  of  the  company  is  resident  in  the  United  Kingdom.  It  is  suggested  for 
consideration  that  at  least  one  director,  or  the  secretary  should  be  required  to  be 
resident  in  the  United  Kingdom.  This  requirement  would  be  in  line  with  the  require- 
ment to  have  a registered  office  in  Great  Britain. 

Miscellaneous 

275.  Section  332  (3)  imposes  a penalty  on  any  person  Who  is  knowingly  a party  to 
the  carrying  on  of  the  business  of  a company  for  a fraudulent  purpose.  From  the 
context  in  which  this  provision  appears  it  seems  that  a prosecution  for  this  offence 
can  be  brought  only  when  winding  up  has  commenced.  It  ought  to  be  possible  to 
prosecute  for  this  offence  while  the  company  is  a going  concern.  The  present  practice 
in  such  a case  is  to  prosecute  under  section  13  (1)  of  the  Debtors  Act,  1869  (obtaining 
credit  by  fraud)  or  section  32  of  the  Larceny  Act,  1916  (obtaining  any  chattel,  money 
or  valuable  security  by  false  pretences).  These  provisions  are  not  however  always 
appropriate  in  cases  of  fraudulent  trading,  since  they  require  fraud  to  be  established 
in  individual  transactions. 
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276.  There  seems  to  be  no  reason  for  restricting  under  section  438  the  offence  of 
making  a false  statement  to  documents  required  by,  or  for  the  purposes  of,  the  sections 
mentioned  in  the  Fifteenth  Schedule. 

277.  There  are  restrictions  under  the  Act  as  to  who  may,  under  section  426,  inspect 
and  require  copies  of  documents  kept  by  the  Registrar  of  Companies  which  cause 
difficulty  where  inspection  is  required  for  the  purposes  of  a criminal  prosecution.  It 
is  suggested  that  the  Registrar  should  have  power  to  permit  inspection  by  any  person 
who,  in  the  Registrar’s  opinion,  has  an  interest  in  those  documents. 

278.  It  would  be  useful  to  have  an  express  provision  that  a document  may  be 
served  on  a company  by  serving  it  on  any  officer  of  the  company. 

279.  There  is  occasionally  delay  because  the  person  called  upon  to  submit  a state- 
ment of  affairs  to  the  receiver  or  manager  under  section  372  denies  that  he  is  liable 
to  submit  it.  It  is  suggested  that  the  Board  of  Trade  should  be  given  the  right  to 
apply  to  the  Court  for  an  order  directing  the  submission  of  the  statement  of  affairs. 
TTiis  would  provide  a more  appropriate  method  of  determining  the  dispute  than  a 
prosecution  under  section  373  (5). 

(29)  Any  other  Matters  within  the  Terms  of  Reference 

280.  Certain  provisions  of  the  Companies  Act  apply  to  unregistered  companies  such 
as  bodies  incorporated  by  Royal  Charter  or  by  Special  Act  of  Parliament  if  they  are 
formed  “ for  the  purpose  of  carrying  on  business  which  has  for  its  object  the  acquisition 
of  gain  by  the  body  or  by  the  individual  members  thereof  **.  The  provisions  in 
question  include  those  which  relate  to  prospectuses,  allotments,  annual  returns, 
accounts  and  audit,  as  specified  in  the  Fourteenth  Schedule. 

281.  Several  of  the  older  chartered  bodies  were  formed  for  the  purpose  of  com- 
mercial trading  and  come  within  this  section.  Some  do  in  fact  make  annual  returns 
to  the  Registrar  of  Companies  with  audited  accounts  annexed,  as  the  Act  requires. 
Some  chartered  bodies  which  do  not  operate  for  profit  in  the  ordinary  sense  of  the 
word  find  themselves  brought  within  the  section  because  of  the  wide  interpretation 
which  has  come  to  be  placed  on  the  concept  of  business  for  gain.  Under  this  wide 
interpretation,  for  example,  a charitable  company  prohibited  by  its  own  statutes  from 
distributing  profits  among  its  members  (and  perhaps  also  qualifying  for  a Board  of 
Trade  licence  under  section  19  of  the  Act)  may  nonetheless  have  to  be  regarded  by 
the  Board  of  Trade  as  “ carrying  on  business  which  has  for  its  object  the  acquisition 
of  gain  ”.  An  educational  institute  which  charged  for  its  services  and  operated  on 
its  income  but  which  was  prohibited  from  distributing  its  profits  (if  any)  to  its  members 
would  be  an  example  of  such  a company.  Many  of  the  bodies  incorporated  by 
Royal  Charter  in  recent  years  have  been  bodies  of  this  sort. 

282.  The  Board  of  Trade  suggest  that  section  435  should  be  modified  so  as  to  exclude 
companies  which  are  prohibited  from  making  any  distribution  of  income  or  property 
of  the  company  among  its  members,  either  whilst  a going  concern  or  in  a winding  up. 

283.  So  far,  however,  as  concerns  those  companies  incorporated  outside  the  Com- 
panies Act  which  do  trade  for  gain  and  distribute  profits,  the  Board  of  Trade  think 
that  they  should  be  required  not  only  to  fulfil  the,  requirements  of  the  Fourteenth 
Schedule  but  should  also  file  with  the  Registrar  a copy  of  their  charter  or  statutes  and 
of  any  changes  made  thereto,  and  that  they  should  also  be  subject  to  the  provisions 
relating  to  the  registration  of  charges. 

284.  The  Act  provides  for  a limited  company  to  have  directors,  managers  or  a 
managing  director  with  unlimited  liability.  The  Board  doubt,  however,  whether  this 
provision  now  serves  any  useful  purpose.  It  is  understood  that  the  provision  was 
introduced  originally  (in  the  Companies  Act  of  1867)  in  order  to  give  British  business- 
men the  advantages  of  the  French  system  of  partnerships  en  commandite.  This 
purpose  is  perhaps  better  served  now  by  the  Limited  Partnerships  Act,  1907,  which 
enables  partners  to  limit  their  liability  for  partnership  debts  so  long  as  there  is  at 
least  one  partner  with  unlimited  liability. 
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Supplementary  Memorandum  by  The  Board  of  Trade 

Companies  Act,  1948 

Number  of  orders  appointing  inspectors  under  section  164  and  165 


Year 

Orders  appointing  inspectors  under 
Section  164  Section  165 

Total 
number 
of  orders 

Public 

companies 

Private 

companies 

Public 

companies 

Private 

companies 

1949 

i 

1 

— 

7 

9 

1950 

1 

3 

2 

2 

8 

1951 

— 

- 

1 

1 

2 

1952 

— 

— 

- 

1 

1 

1953 

1 

1 

- 

— 

2 

1954 

— 

- 

2 

— 

2 

1955 

- 

1 

- 

1 

2 

1956 

1 

2 

— 

3 

6 

1957 

2 

- 

- 

— 

2 

1958 

1 

1 

— 

1 

3 

1959 

1 

1 

— 

1 

3 

1960 

— 

— 

13 

1 

14 

8 

10 

18 

18 

54 
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Supplementary  Memorandum  by  The  Board  of  Trade 

Companies  Act,  1948 

Number  of  orders  appointing  inspectors  under  section  164  and  165 


Year 

Orders  appointing  inspectors  under 
Section  164  Section  165 

Total 
number 
of  orders 

Public 

companies 

Private 

companies 

Public 

companies 

Private 

companies 

1949 

i 

1 

— 

7 

9 

1950 

1 

3 

2 

2 

8 

1951 

— 

- 

1 

1 

2 

1952 

— 

— 

- 

1 

1 

1953 

1 

1 

- 

— 

2 

1954 

— 

- 

2 

— 

2 

1955 

- 

1 

- 

1 

2 

1956 

1 

2 

— 

3 

6 

1957 

2 

- 

- 

— 

2 

1958 

1 

1 

— 

1 

3 

1959 

1 

1 

— 

1 

3 

1960 

— 

— 

13 

1 

14 

8 

10 

18 

18 

54 
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COMPANY  LAW  COMMITTEE 


FIRST  DAY 

Friday,  23rd  September,  1960 

WITNESSES 

Mr.  Harold  Wincott,  Editor-in-Chief,  Investors'  Chronicle 
Courtaulds  Ltd.,  represented  by  Mr.  H.  R.  Mathys, 
Mr.  H.  L,  Light  and  Mr.  J.  M.  Edwards 
Mr.  Gordon  Newton,  Editor,  Financial  Times 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1960 

FOUR  SHILLINGS  NET 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable:— 


The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 
Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 
Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 


The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


( Signed ) R.  Maudwng, 
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SECOND  DAY 

Friday,  30th  September,  1960 


J.  Lyons  and  Company  Limited,  represented  by 
Mr,  I.  M.  Gluckstein  and  Mr.  H.  E.  Lofthouse 
The  Lord  Piercy,  c.b.e. 

Guest  Keen  and  Nettlefolds  Limited,  represented  by 
Mr.  W.  A.  Nicol,  Mr.  W.  W.  Fea  and  Mr.  G.  T.  Hughes 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1960 
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WITNESSES 


Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Busmess  Names 
Act  1916  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and  the 
rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable; — 

The  Right  Honourable  Lord  Jenkins  (Chairman). 

Mr.  Frederick  Rudolph  Althaus. 

Mr.  Eric  Albert  Bingen. 

Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Proeessor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 


Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 


Mrs.  Margot  Naylor. 

Mr.  Gordon  William  Humphreys  Richardson. 

Mr.  Charles  Hilary  Scott. 

Mr.  Ron  Smith. 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


(Signed)  R.  Maudling. 
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THIRD  DAY 

Friday,  7th  October , 1960 

WITNESSES 
Professor  W.  T.  Baxter 
Mr.  H.  C.  Edey 

John  Lewis  Partnership  Limited,  represented  by 
Mr.  O.  B.  Miller  and  Mr^S.  A.  Wetherfield,  o.b.e. 
Professor  B.  Tew 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1960 


FOUR  SHILLINGS  NET 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  I Oth  day  of  December,  1959, 
pleased  to  appoint  tbs  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 


The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  CJB.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  Wthuam  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


C Signed)  R.  Maudling, 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  {Chairman) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Processor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.CA. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 


The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


{Signed)  R.  Maudling. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


COMPANY  LAW  COMMITTEE 


FOURTH  DAY 

Friday,  21st  October,  1960 


WITNESSES 

The  Economist  represented  by  Mr.  R.  E.  Bird, 

Mr.  G.  Lee  and  Mr.  F.  Hirsch 
Professor  E.  V.  Morgan 

The  Trade  Indemnity  Company  Limited  represented  by 
Mr.  S.  E.  Phillips  and  Mr.  R.  C.  Steven 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1960 

PRICE  3.T.  6 d.  NET 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


COMPANY  LAW  COMMITTEE 


FIFTH  DAY 

Friday,  28th  October,  1960 


WITNESSES 

Mr.  Registrar  Berkeley,  Registrar  of  the  Companies  Court 
The  National  Chamber  of  Trade,  represented  by  Mr.  H.  Austral  Ryley, 
Mr.  P.  J.  Mortlock,  and  Mr.  J.  W.  Stevenson 
General  Council  of  British  Shipping,  represented  by  Mr.  A.  F.  Hull, 
Mr.  C.  W.  Aston,  Sir  John  Brocklebank,  Bt.,  Mr.  F.  Charlton, 
Mr.  J.  A.  Mann,  Mr.  H.  E.  Gorick,  c.b.e.,  and  Mr.  Roy  Hill 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 

FOUR  SHILLINGS  NET 


■V.-® 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 


The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee, 


(Signed)  R.  Maudunq. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 
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COMPANY  LAW  COMMITTEE 


SIXTH  DAY 

Friday , 4th  November,  1960 


WITNESSES 

Accepting  Houses  Committee  and  The  Issuing  Houses  Association 
represented  by  Sir  Edward  I.  Reid,  Bt.,  O.B.E., 

Mr,  H.  J.  S.  French,  O.B.E.,  Mr.  K.  C.  Barrington  and  Mr.  J.  W.  Hatch 
The  Society  of  Investment  Analysts  Limited  represented  by 
Sir  Henry  Warner,  Bt.  and  Mr.  P.  W.  Freeman 
Association  of  International  Accountants  Limited 
represented  by  Mr.  E.  P.  Hubbard,  Mr.  K.  Mines, 

Mr.  J.  W.  Barter,  M.P.  and  Mr.  C.  E.  Taylor 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


Price  4s-.  6d.  net 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 


The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


(Signed)  R.  MAUDLING. 
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TAKEN  BEFORE  THE 
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COMPANY  LAW  COMMITTEE 


Association  of  British  Chambers  of  Commerce  represented  by 
Mr.  S.  R.  Hogg,  Mr.  D.  B.  Tracey,  Mr.  W.  J.  Luxton  and  Mr.  H.  Crump 
The  Committee  of  Scottish  Bank  General  Managers  represented  by 
Mr.  W.  R.  Ballantyne  and  Mr.  R.  D.  Fairbairn 
National  Association  of  Trade  Protection  Societies  represented  by 
Mr.  E.  C.  Astin,  Mr.  C.  G.  Lamb,  Mr.  W.  Norman  Peet  and 
Mr.  C.  McNeil  Greig,  M.C. 


SEVENTH  DAY 


Friday,  18th  November,  1960 


WITNESSES 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


PRICE  4s.  6d.  NET 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 


The  Right  Honourable  Lord  Jenkins  {Chairman) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

PleaSed  ‘°  aPPOint  MR'  ^ EUSTACE  Thornton  ‘o  te 


C Signed)  R.  Maudling. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 
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COMPANY  LAW  COMMITTEE 

EIGHTH  DAY 

Friday,  25th  November,  1960 


The  Council  of  Associated  Stock  Exchanges,  represented  by 
Mr.  C.  T.  Ockleston  and  Mr.  A.  Owen 
Mr.  Charles  Clore  and  Mr.  L.  Sainer 
The  Association  of  Stock  and  Share  Dealers,  represented  by 
Mr.  P.  G.  Smith  and  Mr.  W.  A.  Tuckwell 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


WITNESSES 


PRICE  3s.  6d.  NET 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modern  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E. , F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


0 Signed)  R.  Maudung. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


COMPANY  LAW  COMMITTEE 


NINTH  DAY 

Friday , 16th  December , 1960 


WITNESSES 

British  Insurance  Association,  represented  by  Mr.  H.  A.  Walters. 
Mr.  J.  B.  H.  Pegler,  Mr.  J.  F.  Bunford,  Mr.  H.  J.  Henderson  Smith, 
Mr.  L.  W.  Kempe  and  Mr.  R.  C.  W.  Bardell 
Committee  of  London  Clearing  Bankers,  represented  by 
The  Rt.  Hon.  Sir  Oliver  Franks,  G.C.M.G.,  K.C.B.,  C.B.E.,  Mr.  F.  Keighley, 
Mr.  R.  G.  Thornton  and  Mr.  H.  B.  Lawson,  M.C. 

Institute  of  Actuaries,  represented  by  Mr.  J.  H.  Gunlake,  C.B.E., 

Mr.  F.  M.  Redington  and  Mr.  R.  E.  Beard,  M.B.E. 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


five  shillings  net 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  nleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 


0 Signed ) R.  Maudling, 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
ofFraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  budding  societies,  and  the  Registration  of  Business  Names 
Act  1916  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  m the  law  are 
desirable: — 


The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 
Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 


Mrs.  Margot  Naylor 


Mr.  Gordon  William  Humphreys  Richardson 


Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

Hie  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


{Signed)  R.  Maudling, 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 
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COMPANY  LAW  COMMITTEE 


WITNESSES 

Association  of  Unit  Trust  Managers  represented  by  Sir  Oscar  Hobson, 
Mr.  E.  D.  L.  du  Cann,  M.P.,  Mr.  G.  H.  Fletcher,  Mr.  O.  P.  Stutchbury 
and  Mr.  W.  G.  N.  Miller 

Association  of  Investment  Trusts  represented  by  Sir  Edwin  Herbert,  K.B.E., 
Mr.  G.  L.  C.  Touche  and  Mr.  W.  S.  Gammell 
Mr.  S.  I.  Fairbairn 


TENTH  DAY 


Friday,  6th  January,  1961 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


PRICE  4.S.  6d.  NET 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 


Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


(Signed)  R.  Maudling. 
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COMPANY  LAW  COMMITTEE 

ELEVENTH  DAY 

Friday,  13th  January,  1961 


WITNESSES 

The  Institute  of  Directors,  represented  by  Mr.  A.  Read,  C.B.E.,  Mr.  P.  L. 
Fleming,  Mr.  J.  Godfrey,  Mr.  A.  E.  S.  Menzies  and  Mr.  A.  T.  Purse. 
The  Chartered  Institute  of  Secretaries,  represented  by  Mr.  E.  G.  Hardman, 
Mr.  W.  F.  Talbot,  Mr.  J.  F.  Phillips,  O.B.E.  and  Mr.  G.  N.  Gabell 
Mr.  E.  S.  Fay,  Q.C. 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


PRICE  4i.  6 d.  NET 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates,  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 


The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


( Signed ) R.  Maudling. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


12 


COMPANY  LAW  COMMITTEE 


WITNESSES 

The  Association  of  Certified  and  Corporate  Accountants,  represented  by 
Mr.  J.  E.  Harris,  Mr.  J.  H.  Hills,  Mr.  P.  Phillips,  Mr.  N.  R.  Tribble  and 
Mr.  J.  R.  Sparey 

Council  of  Scottish  Chambers  of  Commerce,  represented  by 
Sir  Robert  A.  Maclean,  Mr.  A.  M.  Hodge,  G.C.,  V.R.D., 
and  Mr.  M.  Neil 


TWELFTH  DAY 


Friday , 20th  January,  1961 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


FOUR  shillings  net 


Printed  image  digitised  by  the  University  of  Southampton  Library  Digitisation  Unit 


Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates,  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  .cif  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


{Signed)  R.  Maudling. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


13 


COMPANY  LAW  COMMITTEE 

THIRTEENTH  DAY 

Friday , 3rd  February , 1961 


General  Council  of  the  Bar,  represented  by 
Mr.  P.  J.  Sykes  and  Mr.  T.  D.  D.  Divine 
Trades  Union  Congress,  represented  by 
Mr.  H.  Douglass,  Mr.  G.  Woodcock,  C.B.E.,  Mr.  L.  Murray 
and  Mr.  N.  Ferguson 

British  Overseas  Banks  Association,  represented  by 
Mr.  R.  E.  Williams,  Mr.  W.  G.  Pullen,  Mr.  R.  V.  Low, 
Mr.  S.  K.  Brooke  and  Mr.  R.  G.  Dyson 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


WITNESSES 


PRICE  4 S.  6 d.  NET 
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VN 


Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
Teport  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modern  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


(, Signed ) R.  Maudling. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


COMPANY  LAW  COMMITTEE 


FOURTEENTH  DAY 

Friday,  10th  February,  1961 


WITNESSES 

Mr.  H.  S.  Morgan,  Mr.  J.  M.  Young  and  Mr.  F.  A.  Petito 
of  Morgan  Stanley  & Co.,  New  York 
Mr.  G.  A.  Brownell  and  Mr.  F.  A.  O.  Schwarz 
of  Davis  Polk  Wardwell  Sunderland  & Kjendl,  New  York 
Mr.  C.  D.  McDaniel  of  Arthur  Andersen  & Co. 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 

FIVE  shillings  net 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


{Signed)  R.  Maudling, 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


COMPANY  LAW  COMMITTEE 


FIFTEENTH  DAY 

Friday,  17th  February,  1961 


WITNESSES 

The  Stock  Exchange,  London,  represented  by  The  Lord  Ritchie  of  Dundee, 
Mr.  J.  A.  Hunter,  M.B.E.,  T.D.,  Mr.  R.  C.  Quirk,  O.B.E., 

Mr.  W.  D.  Walker,  O.B.E.,  Mr.  C.  D.  Morley  and  Mr.  W.  S.  Wareham 
The  Law  Society,  represented  by  Sir  Charles  Norton,  M.B.E.,  M.C., 
Mr.  K.  D.  Cole,  Mr.  G.  F.  H.  Dennehy,  Mr.  N.  F.  Henle, 

Mr.  A.  M.  Welsford  and  Mr.  D.  D.  Mackintosh 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 

price  5s.  6d.  net 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act  1916  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  ’the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be. 

Secretary  to  the  Committee. 


0 Signed ) R.  Maudung. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


16&17 


COMPANY  LAW  COMMITTEE 
IN  EDINBURGH 

SIXTEENTH  & SEVENTEENTH  DAYS 

Thursday  and  Friday,  2nd  and  3rd  March,  1961 


WITNESSES 

Faculty  of  Advocates,  represented  by  Mr.  I.  H.  Shearer,  Q.C.  and 
Mr.  J.  P.  H.  Mackay 

The  Law  Society  of  Scotland,  represented  by  Mr.  J.  Sutherland, 

Mr.  W.  A.  Cook,  Mr.  G.  K.  V.  Clarke  and  Mr.  R.  B.  Laurie 
The  Institute  of  Chartered  Accountants  of  Scotland,  represented  by 
Mr.  T.  Lister,  Mr.  G.  D.  H.  Dewar  and  Mr.  E.  H.  V.  McDougall 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 


PRICE  NET 

/:■  : ' j ■'  ’ 


v: 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  takeover  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 


The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Lesltf,  Brown,  F.LA. 

Sir  George  Erskjne,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


C Signed ) R.  Maudung. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


18 


COMPANY  LAW  COMMITTEE 

EIGHTEENTH  DAY 

Friday,  17th  March,  1961 


WITNESSES 

The  Institute  of  Chartered  Accountants  in  England  and  Wales, 
represented  by  Mr.  Henry  Benson,  Sir  Thomas  Robson,  Mr.  P.  F.  Granger 
and  Mr.  F.  M.  Wilkinson 

Federation  of  British  Industries,  represented  by 
Sir  Nutcombe  Hume,  K.B.E.,  M.C.,  Mr.  Hugh  Saunders, 

Mr.  A.  A.  Shenfield  and  Mr.  C.  P.  Coins 


LONDON 

HER  MAIESTY’S  STATIONERY  OFFICE 
1961 


FIVE  SHILLINGS  NET 
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Dated  this  5th  day  of  January,  1960 


Hie  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modern  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr,  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  MacKinnon,  Q.C.,  M.B.E.,  T.D. 

‘ Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


( Signed ) R.  Maudling. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 


COMPANY  LAW  COMMITTEE 

NINETEENTH  DAY 

Thursday,  23rd  March,  1961 


WITNESSES 

Mr.  M.  F.  Cohen,  ,U.S.  Securities  and  Exchange  Commission 
Professor  L.  Loss,  Law  School  of  Harvard  University 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 

FOUR  shillings  net 


ffY 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable : — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E.,  F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


( Signed ) R.  Maudling. 
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MINUTES  OF  EVIDENCE 


TAKEN  BEFORE  THE 

COMPANY  LAW  COMMITTEE 


TWENTIETH  DAY 

Friday,  24th  March,  1961 


WITNESSES 

The  Board  of  Trade,  represented  by  Sir  Richard  Powell,  K.C.B.,  K.B.E., 
C.M.G.,  Mr.  J.  Leckie,  C.B.,  Mr.  R.  J.  W.  Stacy,  C.B.,  Mr.  E.  W.  Dean, 
C.B.E.,  Mr.  P.  J.  Mantle,  C.M.G.,  Mr.  J.  M.  Clarke,  Mr.  W.  B.  Langford, 


LONDON 

HER  MAJESTY’S  STATIONERY  OFFICE 
1961 

PRICE  As.  6d.  NET 
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Dated  this  5th  day  of  January,  1960 


The  President  of  the  Board  of  Trade  was  on  the  10th  day  of  December,  1959, 
pleased  to  appoint  the  undermentioned  persons  to  be  a Committee  to  review  and 
report  upon  the  provisions  and  working  of  the  Companies  Act,  1948,  the  Prevention 
of  Fraud  (Investments)  Act,  1958,  except  in  so  far  as  it  relates  to  industrial  and 
provident  societies  and  building  societies,  and  the  Registration  of  Business  Names 
Act,  1916,  as  amended;  to  consider  in  the  light  of  modem  conditions  and  practices, 
including  the  practice  of  take-over  bids,  what  should  be  the  duties  of  directors  and 
the  rights  of  shareholders;  and  generally  to  recommend  what  changes  in  the  law  are 
desirable: — 

The  Right  Honourable  Lord  Jenkins  ( Chairman ) 

Mr.  Frederick  Rudolph  Althaus 
Mr.  Eric  Albert  Bingen 
Mr.  Leslie  Brown,  F.I.A. 

Sir  George  Erskine,  C.B.E. 

Professor  Laurence  Cecil  Bartlett  Gower,  M.B.E. 

Mr.  William  Halford  Lawson,  C.B.E. , F.C.A. 

Mr.  James  Alexander  Lumsden,  M.B.E. 

Mr.  Kenneth  Wulston  Mackinnon,  Q.C.,  M.B.E.,  T.D. 

Mrs.  Margot  Naylor 

Mr.  Gordon  William  Humphreys  Richardson 

Mr.  Charles  Hilary  Scott 

Mr.  Ron  Smith 

Mr.  William  Watson,  C.A. 

The  President  was  further  pleased  to  appoint  Mr.  Peter  Eustace  Thornton  to  be 
Secretary  to  the  Committee. 


( Signed ) R.  Maudling. 
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